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SELECTION OF CASES
DECIDED IN THE

NlTIfE IPPEIL UD DlfmCE COURT

(CAPE AND 0RAN6E FREE STATE DIVISION, 1930).

NAUMA MOROKA v. MOROKA R. MOROKA.

(•Thaba ’Xchu.)

1929. December 18. Before J. M. Young, President, Y. E. P.

Bead.shaw and C. E. J. du Toit, Members.

Act No. 38 of 1927.

—

Retrospectivitj.—BaruJong customary union

in Orange Free State.

Facts : Appeal from the Native Commissioner’s Court, Thaba
’Nchu.

The parties to this apj)eal are Barolongs. They reside in the

d'haba ’Nehti location in the District of Thaba ’Nchu in the Orange

Free State Province.

The a[)pellant, plaintiff in the Native Commissioner’s Court,

claimed ;

1. The division of the joint estate according to Native custom.

2. Alternative relief.

3. Costs of suit.

She alleged
:

(a) That about the year 1899, she entered into a
“ customary union ” with the respondent. {(>) That in 1914 the

respondent deserted her, that he has not cohabited with her since

and that he has failed to maintain her.

No ])lea or answer to the summons was filed or recorded, nor
was any evidence called or tendered by either side. After

argument tlie Native Commissioner dismissed tlie summons with
costs. He held, that the subject of the suit was not cognizable

by his Court seeing that Act 38 of 1927 has no operative effect

with regard to anything which arose prior to the date of its

NA 1



NATJMA MOKOKA v. M(JR()KA R. MOROKA.

commencement, and seeing that the alleged cause of action was
(1) a “ Native Customary Union ” contracted in 1898 and (2)

the desertion of the appellant by the respondent in 1914.

In his reasons for judgment he says that desertion is tantamount
to dissolution of maniage amongst the Rarolongs and that it is

imperative that the appellant should he assisted by a male relative.

Judgment: The first and most important question raised by
the appeal is the effect of Act 38 of 1927. It has been argued
on behalf of the respondent that the Act is not retrospective and
that the “ customary union” entered into by the parties in 1898

was not a binding or valid one because, at the time it was
contracted, the laws of the Orange Free State Province did not

recognise Native Custom and, that, as the union M'as dissolved

in 1914 by the respondent’s desertion, the appellant has no cause

of action.

Now, it is undisputed law that no hardship or burden is created

by an Act of Parliament except by the clearest and most direct

and deliberate language and that, even when a hardship or burden

has admittedly been created by such language, it will by inter-

pretation, if permissible, be confined to the most limited scope

consistent with such language. If the Act, No. 38 of 1927, creates

burdens but is silent Avith regard to their incidence, the rules

of inter})retation limit them to such an extent that they have no

effect prior to the date of the commencement of the Act, namely,

the 1st of September, 1927. Our Acts, their authorisations,

commands and prohibitions come into operation on the date of

their promulgation in the Gazette unless a contrary intention is

deliberately expressed in the Act itself with reference to the date

of commencement of the Act or any part thereof. Chapter IV of

the Act, Avhich embraces secs. 9 to 21 inclusive, has been of force

and effect since the 1st September, 1927, and, on that date it

gave the protection of law to rights then existing and based on

Native Custom. It also made cognizable by Courts of law

obligations corresponding to such lights, subject to certain defined

limitations. In other Avords, the authorizations, commands and

prohibitions of Native Law theretofore ineffective came into

eff'ecliA'e existence simultaneously Avith the Act. If the appellant

had certain rights in Native LaAv and C’usiom on the 1st September,

1927, she retains those rights and can enforce them under the

proA’ision of the Act.



XATTMA MOKOKA v. MOEOKA K. MOKOKA.

In her summons the appellant claims a division of the “ joint

estate ’’ aiMvjrding- to Xative Custom. Her claim is based on the

supposition or assumption that the desertion by the respondent dis-

solved the “ union ” and that such dissolution took place in 1914.

Now, in my opinion, the mere desertion by the respondent did

not dissolve the “ union.” Such ” union ” subsisted on the 1st

September, 1927, and still subsists although the desertion con-

tinues. If the appellant has a claim under llaiolong Custom

to any j)roperty of the ‘‘ joint estate ” she cannot enforce it during

the subsistence of the ” union and, until the ‘‘ union ” is dis-

solved in a formal and recognised way, lier claim must fail.

It is contended for the appellant that a Native woman has the

right to take away her property and it is suggested that w’hat is

meant by “ joint estate ” is that estate which resulted from the

pooling or joining of appellant's pro
2
)erty or assets and respon-

dent’s })i'operty or assets and that all the summons purports to claim

is the property brought by her into the ” union ” with any in-

crease or additions thereto. Now it seems to me that if such were

the case the summons would have set forth clearly and s})ecifically

what j)i’operty was brought into the ” union ” by the appellant

or acquired by her during its subsistence and in the possession of

the respondent at the time the cause of action as alleged in *he

summons arose. It may be that Baroloitg Custom permits the

female ])artner of a ‘‘ customary union ” to hold property, but 1

am satisfied that no division of the ” j.oint estate ” can take place

duii.’ig the subsistence of the ‘‘ iinion ” and the ayipeal must fail.

It is true that the summons contains a {ii’ayer for alternative relief

Imt having regard to the fact that the whole claim as formulated

is based on the supposition or assumption that the ‘‘ union ” was

dissolved in 1914, I am not prepared to hold that the Native

Commissioner erred in not going into the question of maintenance.

The remaining ([uestion is whether, according to Barolong

Custom, the wife or female partner of a ” (•ustomary union ” can

maintain an action against the husband or male partner without the

assistance of her father or other male relative. It has been decided

on several occasion that, notwithstanding the fact that it is usual

for the father or the holder of the dowry of a Native woman to

assist her in suits against her husband, there is nothing to previmt

her from bringing an action arising out .of the ” union ” without

such assistance. She is the person who is mainlv interested in
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the “ union ” and the father or dowry holder is interested only

in so far as questions of dowry are affected.

For these reasons I am of opinion that the appeal should be

dismissed. Appellant to pay costs on the higher scale.

V. E. P. Br.'VDSHAw, Magistrate of Bloemfontein, concurring.

VcT C. F. J. DU Toit, Magistrate of de Wet’s Dorp : I agree that

the appeal should be dismissed on the grounds set out by the

President, with the following slight qualification.

The “ union ” entered into between the pTerties was, in my
opinion, merely an immoral one, (Cf. Ch. LYI of the O.F.S. Law-

Book. No enforceable rights were created by it when it was entered

into. Nothing happened thereafter to make that union ” a basis

of such rights. To hold now that the provisions of Act 38 of 1927,

apply to that “ union ” to the extent of making it a legal union,

cognizable by a Court of law-, is nothing shoit of holding that this

Act is in fact retrospective in effect—w-hich, it is common ground

—it is not. It would be tantamount to saying that whereas at

no time betw-een 1899 and 1914, and betw-een 1899 and 31st August,

1927, the appellant had any claim (i.e. any enforceable claim,

which is the only kind of claim Courts of law take cognizance of)

against respondent, and the respondent owed her not an iota, the

promulgation of Act No. 38 of 1927, has reversed the w^hole position

and that rights and obligations were on 1st September, 1927,

established as between these two persons to wit, as from the incep-

tion of the so-called “ union ” in or about 1899. It would have been

different if appellant and respondent had parted only some time

after the coming into operation of that Act. The Act would have

ratified existing relations between the parties.

I think the summons w-as rightly dismissed on the grounds of

vagueness. It did not sufficiently inform the Court what the

nature of the dispute was. It alleges that respondent has not

cohabited with appellant since 1914, and thereby suggests that

apj)ellant expects the Court to regard her either as a divorced

spouse, or one entitled to a divorce, (and to award her the relief

which is awarded to such spouses). Furthermore, the summons

fails to indicate w’hat the elements are of the “ joint estate.”

Costs on the higher scale should go to the respondent.
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(Kingwilliamstown.)

1980. February 27. Before J. M. Young, President, E. D. Beale

and C. P. Alport, Members.

Native estates.—Act 38 of ]927 .—British Kaffrarian Ordinance.

No. 10 of 1864.

Facts : Appeal from the Native Commissioner’s Court, King-

williamstown.

The parties to this action are natives. They reside in the

District of Kingwilliamstown in the Province of the Cape of Good

Hope. The appellant, defendant in the Native Commissioner’s

Court, is the father, and the respondent the widow, of the late

James Mzolisa.

Rspondent claimed: {a) A declaration of rights, (b) The

possession and division of the joint estate of her late husband and

heiself. (c) The delivery of her minor child, (d) An order of

ejectment and the sum of £5 as damages.

The Native Commissioner awarded half the joint estate to the

respondent and half to the minor children and declared the respon-

dent to be the legal guardian of the children and entitled to their

custody and control and the custody of all the property in the

joint estate. He ordered the appellant to hand over the children

in his care to the respondent and to deliver to her 32 sheep and

their progeny, 13 goats and 5 fowls and certain household furniture

and effects, clothing, etc., to replace the stuffing of certain mat-

tresses or pay the sum of 10/-, to pay the sum of £5 damages,

and to- render an account of the proceeds of the sale of all wool

and skins of the sheep of the joint estate since the institution of

the action. He also declaied the respondent to have the .sole eon-

control of the huts, kraal and homestead site wlieie her husband left

her and awarded her the costs of the action.

Against this judgment an appeal is brought on the following

grounds :

That the Native Commissionei’ eri'ed :

(u) In awarding halt the estate to the minor cliildren.

(b) In declaring the respondent to be the legal guardian of

the children and the pro|)er [)erson to luive the care and

control of that j)ortion of the estate awarded to them.
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(c) In awarding certain four sheep (hamels) to the respondent.

{(i) In awarding certain aiticles of furniture, etc., not claimed

in the summons to the respondent.

(e) In declaring all the goats found at the kraal to belong to

the joint estate.

(/) In ordering the a[)pellant to replace the stuffing of ceitaiii

mattresses or pay the value thereof, viz., the sum of ]()/-.

(ff) In awarding the sum of £5 as damages.

(/() In ordering appellant to pay the costs of the action.

.1 1 DG.\IENT : The salient facts are tliat the respondent and tlie

late James Mzolisa were married in community of property in 1921,

that two female children were born of the marriage, that James

Mzolisa died aboiit June 1929, and that the appellant has possessed

himself of the joint estate and one of the children and refuses to

recognise the rights of the respondent and the children.

The appellant admits that the respondent is entitled to half the

joint estate but claims that, as there is no male issue of the

marriage, he, as father of the deceased is, according to Native

Custom, entitled to the remaining half and that he is the guardian

of the children and the proper {)erson to have their custody and

control.

The Additional Native Commissioner, finding for the respondent

on the main issues, appears to have held that the provisions of

Act 38 of 1927 and the regulations framed thereunder (Govern-

ment Notice No. 16(J4 of the 20th September, 1929) apply, and

that the rights of inheritance and succession of the parties are

governed by these enactments.

Now, it seems to us, in view of sec. 22 (8) of Act 38 of 1927

w'hich provides :

“ Nothing in this section or in sec. 23 shall affect any legal

right which has accrued or may accrue as the result of a

marriage in community of property contracted before the com-

mencement of this Act.”

and, in the absence of any evidence to show that the deceased was

the holder of a certificate of citizenship granted to him under the

provisions of Act 17 of 1804, or that he resided in a native location

to whi(di the provisions of Act 18 of 1804 applied, that the rights

of the parties are governed by sec. 1, as qualified by sec. 0, of



MiiAXdl MZULISA V. HEJ.DA AJ/OLiSA.

British Kahruriaii Ordinance No. lU of 18t)4. Sec. 1 of this

Ordinance provides

:

“ If any member of any of the Kafir tribes who now are

or may hereafter be resident in these territories, or any

Fingo or Tambookie domiciled herein, shall die leaving u

widow to whom he shall have been married according to the

form of Christian religion, or by a magistrate, duly authorised

by law to celebrate marriages, or any children or other direct

issue of such marriage, or both, and not leaving any widow

to whom he shall have been previously married according to

the customs of his tribe, or any children or other direct issue

of such marriage, then any property which siich Kafir, Fingo

or Tambookie shall die possessed of, except any property which

may have descended to him according to the customs of his

tribe, shall be administered and distributed according to the

ordinary law of these territories.”

Sec. G reads:

“ All property of which any such Kafir, Fingo or Tambookie

may now or hereafter be in possession or may prior to the

passing of this Ordinance have been in po.ssession by virtiie of

the customs of his tribe, shall be and continue subject to the

said customs.”

In order to ascertain the meaning of the words “ Ordinary law

of these territories ” a reference to previous Ordinances is neces-

sary. Up to the Gth November, 18G0, when the first British

Kaffrarian Ordinance (No. 1 of 18G0) was promulgated, the

Government was carried on by proclamation. Sec. 2 of this

Ordinance (No. 1 of 18G0) provided that in all cases not [>rovided

for by ])ievious pio(damations and legailations,

the system, code or body of laws accepted and administered

by legal tribunals as the laws of the Cape Colony shall be and

the same is continued and established as the law for the time

being in British Kaffraria.”

By deduction fiom this and subse(|uent Ordinances (see for

example B. K. Ordinance No. 9 of 18G1, with s])ecial leference to

secs. 28 and 29), it seems ])erfctly (dear that, save for the ]>ro(da-

mations between 184T and 18()0, the common law of British

Kaffraria was that of the Ca])e Colony. None of these pro-

clamations, as tar as we have been able to ascertain from the

records at our disposal, dealt with succession or estate matters and
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the common law of the Cape Colony was not ahected until the

commencement on the 15th October, 1864, of Ordinance No. 10

of 1864.

At the time of the marriage in community of property of the

respondent and the late James Mozilsa Ordinance No. 10 of 1864

was in force in the District in which the contracting parties resided

or were domiciled and the marriage and rights of the parties were

governed by the common law of the Cape Province
;
and by virtue

of sec. 22 (8) of 38 of 1927, any legal right which had accrued or

might accrue to the respondent or the children of the marriage as a

result of such marriage in community of property would not be

affected by Act 38 of 1927.

There was a contention by the appellant, which, however, he

did not finally press, that the regulations contained in Government

Notice No. 1664 of the 20th September, 1929, are xdtra vires the

powers of the Governor-General. In our opinion this contention is

not well founded. Sec. 23 (10) [a) empowers the Governor-General

to make regulations prescribing the manner in which estates of

deceased Natives shall be administered and distributed, and sec.

23 (11) makes the Act and the regulations retrospective in regard

to the administration of all estates other than those which prior

to the commencement of the Act have been reported to the Master

of the Supreme Court. This sub-section as well as sub-section 10

of sec. 23 of the regulations framed thereunder does not in view of

the provisions of sub-sec. 8 of sec. 22, affect or in any way inter-

fere with the rights of the respondent and her children which

arise out of the marriage in community of property contracted in

1921.

For these reasons we are satisfied that the Additional Native

Commissioner rightly awarded the respondent one-half of the joint

estate and the minor female children the other half. He was also

correct in declaring the respondent to be the guardian of the

children and entitled to the ciistody of their share of the estate.

In arriving at these decisions, however, he was incorrect in relying

on the regulations framed under Act 38 of 1927.

Dealing with the third groimd of appeal, the four sheep (hamels)

were not claimed in the summons and they should not have been

included in the award. The same remarks apply to the two goats

and one kid sold by the appellant diiring the life-time of the

respondent’s husband. With regard to the remainder of the goats
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there is considerable doubt whether they do belong to the estate.

The respondent admits that they are the progeny of certain goats

which were brought from the appellant’s kraal and which bore his

ear-mark.

On the question of the award of the 10/- the value of the straw

or stuffing of the two mattresses, we think that in view of the fact

that the late James Mzolisa died of a notifiable disease and that

it is customary under such circumstances for all bedding to be

destroyed, the appellant’s action was not unreasonable and that

he should not have been ordered to replace it or pay its value.

Coming to that part of the Additional Native Commissioner’s

judgment which declares certain articles, utensils, etc., to belong

to the joint estate, many of these articles did not form part of the

respondent’s claim. This being so, it was not competent for the

Additional Native Commissioner to adjudge them to belong to the

estate.

The next ground for appeal is that the Additional Native Com-

missioner erred in awarding £5 as damages to the respondent. On

this question we are not prepared to interfere. The appellant

appears to have treated the respondent in a ver^" arbitrary and

high-handed manner; she was accused of witchcraft, compelled

to leave her home and all her rights were ignored. It is

abundantly clear from the appellant’s plea what his attitude

toward her was.

The remaining question raised on appeal is the question of costs.

It is urged that as the appellant was successful as regards his own
property and that of the minors, he was bound to defend the action

and that if the respondent was not ordered to pay the costs, the only

alternative order was that costs should be borne by the joint estate.

Now it has been laid down on numerous occasions that in awarding-

costs a judge or magistrate has a discretion which must be exer-

cised judicially and that a Court of Appeal has no right or power

to disturb such award unless it is shown that he has acted

arbitrarily and has refused a successful party his cost upon some

ground which is neither just nor reasonable. In this case the

respondent succeeded on the main issues. She was compelled to

come to Court to establish her rights and those of the minor

children and we are satisfied that in ordering the appellant to pay

the costs, ihe Additional Native Commissioner acted neither
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(•apriciously I'or on any wrong principle and that his award wa^

just,

The result is that the appeal will be allowed and the Additional

Native Commissioner’s judgment altered in accordance with tlie

t'oregoing, i.e. :

(a) By excluding the 4 hamels, 2 goats and 1 kid from the award.

(h) By granting absolution from the instance in regard to the

remainder of the goats.

(c) By striking out the order in regard to the contents of the

mattresses, and

(d) By striking out from the Additional Native Commissioner’s

list of househ-old articles, etc., such as were not claimed in

the summons.

In regard to the question of costs in this Court, there will be

no order, as the appellant, although partially successful on certain

of the claims, has failed on the main issues.

Al.FREl) M EH ANT v. ENOCH MEMANI

(And Cross-Appeal: ENOCH MEMANI v. A. MEMANI.)

(Burr Kit V. orth.)

1930. March 6. Before J. ]\I. Amuxa, President, H. E. F. White
and W. F. C. Trolliu, Members.

iVative lair and ciisfom.—T)na nhrrison

.

—Deafh-hed dispositions.

Judgment: Per President: The plaintiff sued the defendant in

the Native Commissioner’s Court in an action in which he

claimed :
—

1. 12 head of cattle or their value £60.

2. 14 sheep or their value £10 10s.

3. The sum of £2(S 10s., being the value of certain crops.

4. Alternative relief.

5. Costs of suit.

The defendant counterclaimed for:—
(a) 31 sheep or their value £23 5s.
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(h) The sum of £19 14s. 5d., being the amount of a criminal

fine imposed on one Abel and paid by defendant on plain-

tiff’s behalf.

(c) Costs of suit.

The plaintiff is the eldest son and heir of the late Henry Memani
—the eldest son of the late Honono Memani—who died about the

year 1920. The defendant is the second son of tlie late Honono
Memani.

From the pleadings the defendant claims to be the heir of the late

Honono Memani. He alleges that the late Honono ^iemani disin-

herited his eldest son Henry, and declared him, defendant, to be his

heir. He goes on to say that, on his death-bed the late Honono,

in his presence and that of other members of the family, instructed

him to divide the estate cattle amongst his children and, acting on

these instructions, he actually did so, but for various reasons the

cattle have been left with him and are held by him until such time

as the allottees claim them.

After the' close of the pleadings it was agreed by the parties,

through their respective attorneys, to submit the following issues

for decision by the Court : Firstly, whether the late Henry Memani
was legally disinherited by his father, Honono Memani; and

secondly, whether there had been a death-bed disposition of the

cattle.

A good deal of evidence was led and the Assistant Native Com-
missioner entered a judgment of absolution from the instance with

costs on the issues raised.

In the coui'se of his reas-ons for judgment he says; “ Plaintiff’s

lineal descent creates a legal presum])tion that he is the heir to

the estate of the late Honono. This presumption may be rebutted.

Defendant has adduced evidence of facts stronglv indicative of and
pointing to a disinheri.son. Were these same facts consistent with
plaintiff’s case, defendant would fail. See Powell on Evidence,
(9th ed., p. 159). But they are quite incompatible with plaintiff’s

( ase and the onus will shift again to him. He failed to j)rodiice to

the Court any (credible evidence. There was, therefore, no affii'in-

ative evidence in his favour to sup]v)it the piesumption of heiiship.

Though preponderatiiig in his favour, defendant’s evidence failed

to gain full effect inasmuch as the Ai)peal Court has laid down
that a disinherison is performed with certain foimalities (4 N.A.C.
Tianskei 141) and no evidence to this effect was foithcoming. The
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evidence is compatible with suck an occurance having taken place

but does not state so directly.”

He says further: The question of a death-bed allotment being

subsidiary to that of disinherison, the Court confined itself to a

ruling on the issue whether the late Henry Memani was disin-

herited by Honono and replaced by Enoch Memani.”
An appeal and a cross-appeal have been brought against this

judgment. The grounds of the appeal are:—
1. That the judgment is not in accordance with law or with

the Court’s findings as to the facts.

2. It is admitted in pleadings that plaintiff is the eldest son

of the late Henry Memani, and that the late Henry
Memani was the eldest son of the late Honono Memani,
and consequently, the appellant would be the heir accord-

ing to Native Law to the estate of the late Honono, unless

either ap])ellant or the late Henry Memani had been dis-

inherited. As the defendant failed to discharge the onus

on him regarding the alleged disinherison, judgment

should have been entered in favour of plaintiff on this

issue.

3. The Court erred in holding that the issue involved the

plaintiff’s right to sue. No exception or objection by

defendant in respect of plaintiff’s right to sue w'as ever

raised.

The cross-appeal is on the following grounds:—
(a)

“ That tbe evidence overwdielmingly showed both that the

late Henry Memani was disinherited by his father Honono
Memani and that the present cross-appellant was insti-

tuted as his father's heir, and fui’ther that the evidence

clearly and overw'helmingly showed that the late Honono
Memani made a death-bed disposition of his property,

which he directed the cross-appellant to carry out.

{b) That such disinherison and disposition of property was

made in sufficient compliance with Native Law and

Custom.

(cj That the Assistant Native Commissioner’s judgment of

absolution from the instance in favour of the defendant

was not a sufficient judgment in view of the evidence, and

that he should have given an absolute judgment for the

defendant on the two special issues raised as a defence in

the court below by the present cross-a{)pellant.”
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Now the procedure observed by Natives in cases of disinherison

was fully outlined by me in the case of Jokoqela v. Busika, p. 354

of Mr. Whitfield’s South African Native Law, and I do not desire

to add anything to what I said then. There is no evidence that

this procedure was followed, nor is there anything to show that the

])rovisions of sec. 11 of Proclamation No. 142 of 1910 were com-

plied with. It is true that there was an estrangement between the

late Honono and his son Henry, that he reported to the magistrate

of Nqamakwe that he was “ shifting his son ” and that the magis-

trate sent Headmen Sokopase and Binase to endeavour to effect a

reconciliation between father and son, but nowhere in the evidem-e

is there any proof that Henry was regularly and formally disin-

herited. It seems quite clear from the Assistant Native Com-
missioner’s reasons that he foiind that the defendant, on whom the

burden rested of esFablishing that the late Henry Memani was

disinherited, has not discharged that onus. He says that there is

a ‘‘ legal presumption ” that plaintiff is the heir of the late

Honono. He would have be justified in holding that the fact that

Henry Memani was the eldest son of Honono Memani was con-

< lusive proof that he was the heir in Native Law, unless it could be

shown that he had been legally and regularly disinherited.

As already stated the defendant has failed to prove this and from
a careful consideration of all the evidence I am satisfied fhat no
disinherison ever took place.

M ith regard to the question whether the late Honono made a

death-bed disposition of the cattle in his estate, I do not agree with
what the Assistant Native Commissioner says relative to “ death-

bed dispositions.” The Native Law on the question was fully

considered in the cases of Mfanekiso v. Magqabaza, and Mfanekiso
V. Nohdnpe (N.A.C. 3, p. 51). The statements of the Assessors,

which form part of the judgments in those cases, leave no room for

doubt that a Native man would be acting within his rights and in

conformity with Native Custom in allotting portion of his stock to

his family on his death-bed. Such apportionment would not
necessarily meaTi the disinherison or removal from bis position of

the eldest son.

In my opinion the defendant has failed to prove that his grand-
father, the late Honono Memani, made any death-bed disj)osition of

his stock. Had he done so it is most improbable that the fact
would have been kept secret or that the persons to whom the stock
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had been allotted would have allowed it to remain in the defend-

ant’s possession.

For these reasons I am of opinion that the appeal must be

allowed with costs and the cross-appeal dismissed with costs.

Messrs. White and Thollip concurred.

Appeal accordingly allowed with costs and the judgment of the

trial Court altered to judgment for plaintiff with costs on both the

isues raised. Cross-appeal dismissed with costs.

STENA NGCONGOLO v. WILSON NGCONGOLO.

(BuTTEinVOKTH.

)

1930. March 6. Before J. M. Youxg, President, H. E. E. White
and W. F. C. Trollip, Members.

Nath'e law and custom.—Succession.—Status of wives or j^artners.

—Nomination of rank of wives hy commoners

.

Fact.s : Appeal from the Native Commissioner’s Court: Tsomo.

Judgment: The plaintiff", now respondent, claimed from the

appellant, defendant in the Native Commissioner’s Court, a declar-

ation that he is the eldest son and heir of the late Charlie

Ngcongolo and as such entitled to all the property left by him and
that he is the guardian of the three minor daughters of the said late

Charlie Ngcongolo. The facts are:—
1. That the late Charlie Ngcongolo enteied into Customary

I nions with (u) No-office
;
(b) Nofali; (c) Nolam.

2. That about the year 1903 he married a woman named
Eleanor.

3. That there is no male issue of the union with No-office.

4. That respondent is the eldest son of the union with Nofali.

5. That appellant is the only surviving son of the union with
Nolam.

G. That Eleanor bore three daughters but no son.

Judgment: The respondent contends that when the union with

Nofali was entered into his father declared her to be the Qadi of the

Great House, and there being no male issue in the Great House, he
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is heir to that House. He contends further that the appellant’s

mother, Nolam, was not the wife or partner of the late Charlie

Ngcongolo, hut his concubine and that the appellant is illegitimate.

The Assistant Native Commissioner has found against the res-

pondent on the question of the legitimacy of the appellant and there

is no appeal against this finding.

The only question for consideration by this Court is the relative

status of the women Nofali and Nolam and that of their sons.

It has been decided on numerous occasions that a commoner has

not the right to nominate the rank or position of his wives and that

their rank and status follows the order of their priority of marriage.

The late Charlie Ngcongolo, although a headman, was not a

chief and had not the right to nominate the status of his wives or

partners. In the ordinary course of Native Custom Nofali would
be the right hand wife and Nolam the Qadi of the Great House.

The parties are Eingoes and according to Eingo custom the eldest

son of the Qadi of the Great House is the heir of the Great House
in default of male issue in that House.

The appellant is the only surviving son of the Qadi of the Great

House and as such is the heir of the Great House.
The appeal is allowed with costs and the judgment of the court

below altered to judgment for defendant with costs.

SEMSEM NONTSHIKWE v. JOHNSON MATENTOMHI.

(
Cmtata.)

1930. March 10. llefore J. M. Young, President, E. 1). IT. Rauky
and F. N. Dokan, Members.

Appeals.—Native Commissioner's leasons for jvdqment.—Section

12 of Govern meat Notice No. 2254 oj 192S.

Facts : A])])eal fiom the .Native Commissioner’s Coiirt, Engcobo.

Judgmp;nt: In this case the evidence supports the finding of the
Assistant Native Commissioner that a f'ustomary Fnion subsists
between the respondent and the woman Nomayiti. .\t the time of
the appellant's misconduct he himself regarded her as the wife or
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partner of the respondent and he actually tendered payment of

damages. The fact that the dowry was paid for Nomayiti, that

she had lived with the respondent since 1910, and had borne him
12 children is oonclusive proof that a Customary Union subsists.

The appeal is dismissed with costs. The Assistant Native Com-
missioner’s attention is drawn to the fact that he has not complied

with sec. 12 of the Native Appeal Court rules. It is not sufficient

for a Native Commissioner in his reasons to this Court to say merely

that he believes one set of witnesses in preference to another. It is

his duty to give his reasons for his findings of fact and for believing

‘Or disbelieving a witness.

MKOLWANE AND 6 OTHERS v. NOBEEU.

(Umtata.)

1930. March 13. Before J. M. Young, President, R. D. H. Barry
and E. N. Doran, Members.

Injury causing death.—Claim hy mother of deceased.—Damnum.

—

Calcu'lahle pecuniary loss.

Eacts : Appeal from the Native Commissioner’s Court, Umtata.

Judgment: In this case the appellants were sued by the

respondent, a widow, for the sum of £100 damages alleged to have

been suffered by her in consequence of the wrongful and unlawful

acts of the appellants in assaulting and killing her s*on.

The Assistant Native CommissLoner found that the appellants,

acting in concert, attacked the deceased and some of his compan-

ions and killed him, that the respondent was partially dependent on

him and that she suffered, and has proved, calculable pecuniary

loss. She was aw'arded the sum of £30 damages. Against this

judgment this appeal is brought.

It is contended on behalf of the appellants that there is no

evidence to warrant the award of any measure of damages, and this

is fhe only question at issue betw^een the parties—the other grounds

of appeal not having been pressed. In the opinion of this Court

this contention must be upheld.
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The facts emerg'ing from the evidence show that the respondent

is the surviving partner of a Customary Union and that the

deceased was the younger of her two sons—the elder being the heir

of her late partner and as such responsible in Native Law for the

support of his mother. She lias endeavoured to show that the

deceased son contributed towards her maintenance and that in con-

sequence of his death it has become necessary to engage the services

of a herd and to employ some person to assist in the ploughing and

cultivation of her land. It is also suggested that, as the deceased

son had been to labour at the mines on three occasions, his wage or

any part thereof will not be available to his mother.

Dealing with the last point, there is nothing on the Record to

indicate how much the deceased earned, h-ow much he brought

home, and how much, if anything, he contributed towards the

maintenance of his mother.

With regard to the employment of a herd there is no evidence

that the deceased herded the stock; and, as he was in the habit of

proceeding to the mines, the employment of a herd was a necessity.

Eurthermore, it was the duty of the heir, and not that of the res-

pondent, to make arrangements for the tending of the estate stock.

Coming to the question of the ploughing and cultivation of the

respondent’s allotment, she says that these services were performed

by the deceased with the voluntary assistance of one Shadrach, but

she admits that she has always had to hire oxen and a driver for

this purpose.

It is not possible on sin h evidence to assess the (lavitunn actually

suffered by the re.spondent through the loss of the services of her

son. This is borne out by the award made in the court below which
apparently is based not on the evidence but on the scale prescribed

by the Native Labour Regulation Act as compensation in respect of

death by accident of Native labourers.

The appeal is allowed with costs and the judgment of the court

below altered to absolution from the instance with costs.

NA 2
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(Kokstad.)

1930. March 19. Before J. M. Young, President, H. E Grant
and E. H. BiiOWNi.EE, Members.

Section 11, Act 38 of 1927.—Discretionary powers of Native Com-
missioner's Courts.—Prescription.—Act No. 6 of 1861 (Cape).

Facts : Appeal from the Native Comniissi.oner’s Court, Mount
Ayliff.

The appellant, plaintih in the trial court, sued the respondent for

ihe sum of £16 10s. cash lent and advanced during the years 1918

and 1919. The respondent objected to the summons on the ground

that the appellant’s claim was prescribed by virtue of the provisions

of secs. 2 and 3 of Act No. 6 of 1861 (Cape), which was extended

to the territory of East Griqualand by Proclamation No. 80 of 1890.

The objection was upheld and the summons dismissed with costs.

Against this decision an appeal is brought.

JuDGMExrr ; It is urged on behalf of the appellant that a Native

Commissioner's Court has absolute discretion to apply either Poman
Dutch law or Native law because ihe wording of sec. 11 of Act 38

of 1927, is equally consistent with the view :
—

{a) That Native Custom must be primarily invoked and Roman
Dutch law only resorted to when Native law does not affect the

matter, or,

(6) That Roman Dutch law should be primarily applied and

Native Custom only invoked in matters peculiar to Native Customs

falling outside the principles of Romna Dutch law.

The appellant admits that if a true construction of sec. 11, quoted

above, favours either (a) or {h), then to that extent the Court’s dis-

cretion is not absolute.

_ It is further contended that, in the exercise of its absolute dis-

cretion, if it has one, the Native Commissioner’s Court should and
ought to have applied Native Custom to this case so as to avoid the

effect of an Act of Procedure (Act No. 6 of 1861, Cape) upon an
entirely new and distinct creature of the law, namely, a Native

Commissioner’s Court, which has its own separate and simplified

mode of procedure. The Act of 1861, which bars the doors of the

common law Courts, does not forsee this special Native Court and
the application of laws which know no prescription.
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Xow in the opinion of this Court, the discretion given to a Court

of Native Commissioner ])y sec. 11 of Act -38 of 1927, is not an

absolute discretion. We think that the true construction to he

placed on this sec. is that set forth in (b) above, namely, fhat the

common law of the Union should he primarily applied and Native

Custom only invoked in matters peculiar to Native Custom falling

outside the principles of Homan Dutch law.

In this case the transaction was not peculiar to Native Custom,

but was one common to the daily affairs of European and Native

alike and we have come to the conclusion that the Native Commiss-

ioner Avas correct in allowing the plea of prescription, which is one

of the objections that may be taken under Order XII (2) {g) of the

rules of procedure governing Native Commissioner’s Courts in the

Transkeian Territories. The ajrpeal is dismissed with costs.

EEII) LUTSHABA v. CITANI MENZIWA.

(Kokst.ad.)

1930. March 18. Before J. M. Young, President, H. E. Ok.ant

and F. H. Beownlee, Members.

Native Custom.—Doicry, claim for retaiai.—Whilst woman liviyig

with hushaiid or partner.

Facts : Appeal from the Native Commissioner’s Court, Mount
I'letcher.

In this case the plaintiff, now respondent, claimed the return of

certain cattle paid as dowry, together with their progeny and one
‘‘ Mqobo ” beast. .Tudgment was entered in his favour as jjiayed.

The facts are that about the year 1924, the plaintiff entered into a

Customary Union with one Noztolotolo, the ward of Ben Dini, who
at the time was absent and whose whereabouts were and are still

unknown. At the time of the union Noztolotolo and her mother
were living with the defendant, a kinsman of theirs. The plaintiff

contracted to pay the usual Hlubi dowry and actually paid to

defendant ten head of cattle and one “ Mqoho ” beast. He now
claims the return of these animals, contending that defendant had
no authority from the guardian of the girl to receive the doAvry.
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Defendant admits that he received the cattle hut maintains that,

in the absence of the guardian, he was the proper person so to do.

Judgment: In the opinion of this Court the defendant’s conten-

tion is well founded and is in accordance with Native Custom. The

cases of Mamakontsa v. ^uta (5 N.A.C. Trans. 6’6), Sisivenye v.

Sikakd (5 N.A.C. Trans. 87) and Ntanliso Jonas v. NqwaJla

I' ulanyqele (4 N.A.C. Trans. 96) are distinguishable from the

present case. Plaintift cannot claim the dowry paid whilst the

woman for whom he paid it is living with him. Only in the event

of her desertion could he call upon the defendant, the holder of

the dowry, to restore it.

The facts of the case having been submitted to the Native Asses-

sors they state that, under the circumstances, no action lies against

the defendant. The appeal is allowed with costs and the Assistant

Native Commissioner’s judgment altered to judgment for defendant

with costs.

XWANTHl) SANTANA v. MANTWANA NGQEBELELE.

(Lusikisiki.)

1930. March 24. Before J. M. Young, President, E. H. Wilson
and H. M. Noukse, Members.

Pound regulations.—Acceptance of trespass fees bar to claim for

damages.

Facts : Appeal from the Native Commissioner’s Court, Taban-

kulu.

JUDGMENT : In this case the appellant elected to impound the

animals which had trespassed and accepted trespass fees. It is,

therefore, not competent for him to seek redress by legal process,

and his claim for damages must fail. The appeal is dismissed with

costs.
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(Ltjsikisiki.)

1930. March .25. Before J. M. Young, President, R. H. Wilson
and H. M. Nouhse, Members.

Ill Cijiti mate son of woman cannot succeed to her husband or

2
)a?'tner’s estate.

Facts : Appeal from the Native Commissioner’s Court, Taban-

kuhi.

The respondent, plaintitf in the Native Commissioner’s Court,

sued the appellant in an action in whi(‘h he claimed:—
[a) An order declaring him to he the heir of the late Posiwe.

(5) The delivery of 3 head of cattle and 20 sheep or payment of

their value £25.

The Native Commissioner entered judgment for the respondent

on the first claim and for the appellant on the second claim.

JuDGMENiT: This appeal is brought against that part of the judg-

ment declaring the respondent to he the heir of the late Posiwe.

The facts are that Posiwe, appellant’s son, contracted a Custom-

ary Cnion with a woman named Mangcukwana, that at the time the

union was entered into Mangcukwana was pregnant with the

respondent by another man, that two months after the union Posiwe

died and that within a month or two after Posiwe’s death the

i pspondent was horn. The respondent was brought u]) by appellant

who provided him with a wife and built a kraal for him.

These facts having been submitted to the Native Assessors they

state that the respondent, having been begotten by a stranger and
not by Posiwe, is not of the blood of Posiwe and cannot succeed to

Posiwe’s estae. This Court concurs in the opinion expressed. The
a])peal is allowed with costs and the judgment of the Native Com-
missioner altered to judgment for (hdendant on both claims with

costs.
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(Lusikisiki.)

1930. March 26. Before J. M. Young, Piesitlent, R. II. Wilson
and H. M. Noukse, Members.

Widow’s rights.—Duties of heir.—Guardian cannot dispose of

estate stock.—Guardian appointed by chief cannot claim re-

muneration for serrices.

Facts ; Ajipeal from the Native (’ommissioiier’s Court, Taban-

kulu.

•Iudgment: The plaintiff, now appellant, claimed from the

defendant, now respondent, 3 head of cattle and 1 horse or their

value the .sum of £20.

In his paidiculars of claim he alleged that:—
1. He is the son and heir of the late Paula Mdutshana.

2. Defendant is the widow of the late Paula Mdutshane in his

Great or Chief House.

3. He is the guardian according to Native law of the

defendant.

4. Defendant resides at a separate kraal from him and has in

her possession certain cattle belonging to the estate of the

late Paula Mdutshane.

5. Defendant wrongfully, unlawfully and contrary to Native

law and custom disposed of or paid away to one Mbuzweni
certain 3 head of cattle belonging to the estate.

The defendant in her plea admits that the plaintiff is the heir of

the late Paula Mdutshane and that she lives in a kraal other than

that of the plaintiff or her late husband. She denied that plain-

tiff is her guardian and that she has any property belonging to

Paula’s estate. She admits that, she paid 3 head of cattle to

Mbuzweni but says that she was acting within her rights in so

doing.

She pleaded specially that, at a meeting of relatives and kinsmen

and before Chief Sigidi, the jdaintiff publicly declared that he

abandoned all his rights to her and her illegitimate children Hetsu

and Nkazanyana and gave out that she was at liberty to do as she

wished with the dowry of Nkazanyana.

It is common cause that during the lifetime of the late Paula,

and, owing to differences which arose between Paula’s mother and
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defendant, the defendant left Paula’s kraal and went to her -own

people, that whilst residing with her people she bore three illegiti-

mate children one of whom died, that she subsequently returned to

Paula’s kraal with the other two, namely, Hetsu and Nkazanyana,

and that she lived with Paula until his death two years afterwards.

The defendant states that, after the death of Paiila, the plaintiff

drove her away, that she appealed to the Chief Sigidi for

protection, that in the presence of the Chief and others the plaintiff

publicly declared that he had abandoned all claim to her and her

children, Hetsu and Nkazanyana, that she wms granted a homestead

allotment by the Chief near Paula’s kraal and that Mdaga and

Palampela were appointed to be her guardians. She further states

that during her residence at this kraal no provision was made by
the plaintiff for the maintenance of herself and her illegitimate

children, and especially denies that any cattle belonging to the

estate of the late Paula were sent to her by the plaintiff for this

purpose. The plaintiff denies that he abandoned the defendant and
her children and that he made any declaration before the Chief to

that effect. He states that Mdaga was a paramour of the defendant,

that the homestead at which she resides was erected by Mdaga and
Palampela and that she left Paula’s kraal to live with her

paramour.

The Native Commissioner found that the plaintiff had abandoned

defendant and her children and that certain stock belonging to

Paula’s estate was handed to defendant by plaintiff and that this

stock wms taken to the kraal at which she resides. He also found

that Palampela and his son, Mamatu, had performed certain ser-

vices for the defendant—services for which the plaintiff, as heir,

was responsible but which he refused to render—that, under the

circumstances, the estate was liable and that the cattle paid to

Mbuzweni as dowry for Mamatu could lawfully be regarded as

having been j)aid to Palampela and Mamatu for their services.

In the opinion of this Court neiiher the defendant nor Ibilampela

had any right to dispose of any p.ortion of the dowry of Nkazanyana
whi(di formed part of the estate stock. If the heir fails to

make adequate provision for the widow and her children or

otherwise neglects or illtreats them the Chief, on sufficient grounds

being shown, might allow her to establish a separate kraal with

stock taken from the estate for hei' maintenance and place her

under the guardianshi]) of an.other guardiaTi, usuallv' a relative.

The widow would only have the use of estate stock the ownership
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being vested in the heir. In this case we are satisfied that

there was no intention on the part of the plaintiff to divest

himself of his rights of inheritance. Had such been his intention

he would never have consented to any of the estate stock being taken

to the kraal established for the defendant. The guardian appointed

by the Chief is not entitled to claim remuneration for any services

rendered by him as guardian but the heir might make a gift to him.

If the defendant intended to abandon her rights as the widow of

the late Paula she would have returned to her own people and not

sought the protection of the Chief. The appeal is allowed with

costs and the judgment of the trial court altered to judgment for

plaintiff for 8 head of cattle or their value £15 and costs.

WILSON MZINYATI v. ELY MZINYATI.

(Kingwiij.iamstown.)

1930. June 13. Before J. M. You.vg, President, C. W. Crawford
and C. P. Alport, Members.

Defamation : Privilege.—Witness in etiquinj held by Native Com-
missioner appointed under Aft 38 of 1927.

FAcrr.s ; Appeal from the Native Commissioner’s Court, Alice.

The plaintiff, now appellant, instituted an action in the Native

Commissioner’s Court in which he claimed the sum of £100 as

damages for defamation. He complained that the respondent at a

public meeting at the Auckland school room in the district of

Victoria East, and in the presence of a number of persons, four of

whom are mentioned, made use of the following malicious and
defamatory words of and concerning him :

—
“ Intlanganiso make ime elifa lika bawo malingabalelwa kule

ndoda eteta u Wilson Mzinyati kuba Ngumngqakwe.”
The translation of these words is :

—
“ The meeting must stop for a while. My father’s estate must

not be written to this man Wilson Mzinyati because he is

illegitimate.”

The defendant in his plea admits using certain of the words com-
plained of, alleging that the plaintiff was not his father’s child.
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He denies making use of the words “ Mngqakwe.” He denies that

he spoke any false, slanderous, malicious or defamatory words and

that he referred to the plaintiff as a “ Bastard or picked up child.”

He says that he was justified in stating that the plaintiff was not

his father’s child and that the occasion was a privileged one in that

a official enquiry was being held by the Native Commissioner in

terms of Act 28 of 1927.

He pleads further that the words used were true and that they

were spoken for the special benefit of the Native Commissioner and

those present at the meeting.

JuDG-MENT: Now in our opinion it is immaterial whether the

actual words complained of were used. The defendant admits that

he referred to the plaintiff as ” illegitimate ” that being so, the

words spoken are clearly defamatory per se and therefore action-

able and the o'iivs was upon the defendant to establish one or other

of his pleas.

It is necessary to consider the circumstances under which the

words complained of w^ere uttered. It is common cause that the

statement was made at an enquiry held by the Native Commissioner
of Victoria East for the purpose of investigating and determining

the rights of occupation or ownership of Natives claiming to own
land in respect of which a deed of grant or title had been issued.

Sub-sec. 4 of sec. 8 of Act 88 of 1927, provides that witnesses

called by the Commissioner at such an emjuiry shall be subject to

all the duties and liabilities, and shall be entitled to all the privi-

leges of witnesses called to give evidence in a magistrate's Court.

The witness Barbour Bokwe who acted as Interpreter at the

enquiry states inter aha: ” In November last year Mr. A. T.

Schorn, Commissioner under Act 88 of 1927, proceeded to Auck-
land location to determine the ownership of lands. I accompanied
him as Interpreter. Poni’s land was em[uired into, two claims
being put forward, one bv the plaintiff and one bv the defendant.

Wilson (plaintiif) addressed the Commissioner in support of his

claim. He claimed the land as being the son of Poni. Defendant
asked permission to address the Commissioner. This was granted.”
It was then that the alleged defamatory words were used. This
evidence is corroborated by that of Elias Madubedube.

It has been urged in argument that the statement was not made
by the defendant whilst giving evidence and that the j)rotection
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afforded to witnesses cannot be extended to him and that the state-

ment was therefore not made on a privileged occasion.

We are not prepared to subscribe to this view for it seems to us

that whether the statement was made on oath or not it was made
during the course of the investigation and after the defendant had

sought and obtained the consent of the presiding Commissioner to

speak. He was therefore in the position of a wdtness giving

evidence at the enquirj^ and the statement he then made was privi-

leged to the same extent as that of any witness. As the son of the

late Poni Mzinyati he had an interest in making the communication

to the Commissioner who had a corresponding interest in receiving

it in order to enable him to determine the ownership of the land.

Having found that the communicati.on was published on a privi-

leged occasion the ordinary presumption as to animus injuriandi

is rebutted and the existence of such animus must be affirmatively

established by plaintiff. This he has failed to do. The evidence

dis(doses that the defendant made the communication bona fide in

the full belief, based on reasonable grounds, of its truth.

With regard to the question whether the Assistant Native Com-
missioner shoiild have allowed the plaintiff' to call evidence to rebut

that given by the headman it is pointed out that the plaintiff

himself, his mother and other witnesses called by him had already

given evidence as to what transpired at the headman’s enquiry and
it is difficult to see how any further evidence on that point would
have altered the position. The evidence of the headman appears to

have been called not to establish the illegitimacy of the plaintiff

blit rather in support of defendant’s contention that he had reason-

able grounds for believing his statement to be true. In any case

we are satisfied that no substantial prejudice has resulted from the

refusal of the Assistant Native Conimisioner to accede to the plain-

tiff’s re([uest.

For these reasons the appeal will be dismissed with costs.
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(Kingwilliamstown.)

1930. J une 12. Before J. M. Young, President, C. W. Ckawfohu
and C. P. Aluort, Members.

Succession .—Christian inarna(/e.—Natire Customary fnion during

suhsistence of.—Immoral union.

Facts ; Appeal from the Native Commissioner's Court, Alice.

The claimant, Sipo Mlunibi, a minor, assisted by his mother

Evelina Mhliibulwana, claimed in an interpleader action two head

of cattle attached in the case of Dodo Salayi versus Lundi Mlumbi
and Alfred Mlunibi. The Native (hiumissioner declared the cattle

executable and the claimant has appealed.

The claimant is an illegitimate son of Evelina and the animals

attached are part of the dowry paid for Alice, another illegitimate

child of Evelina, and a half sister of claimant. The judgment
debtoi', Alfred Mlumbi, is the elde.st son of the late Mlumbi and

Evelina is his half sister.

The Record reveals that the late Mlumbi married by Christian

rites and that during the subsistence of this marriage he contracted

a Customary Union with another woman. The jiidgment debtor,

Alfred Mlumbi, is the eldest son of the marriage. A son named
Oliver, and Evelina are children of the Customary Union. vSipo,

the claimant, and his sister Alice, are the illegitimate children of

Evelina by different men, born before her marriage. No damages
were paid for the seduction and pregnancies of Evelina.

J UD(;.\iKNT : According to Native Custom the illegitimate child-

ren of a woman belong to her father, or if the father is dead, to the

heii- of the House of which the woman is a daughter, provided no
fines have been ]>aid for the ])regnancies.

Assuming that the marriage or union of the late Mlumbi ami the

mother of the judgment debtor, Alfred Mlumbi, was a customarv
one, the House established would be the Great House, and Alfied
would be the heir. The union of IMlumbi and the mother of Oliver
and Evelina, would establish the Right Hand House of which
Oliver w'ould be the heir. Evelina’s illegitimate offspring would
belong to the Right Hand House and any dowiy paid for the off-

spring would be the pro|)ertv of the Right Hand House and on
Ml iiuibi’s death, would belong to Oliver and not to Alfred
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In this case, however, the marriage of Mlumbi and Alfred’s

mother was a Christian or civil one and the subsequent Customary

Union of Mlumbi and Evelina’s mother entered into during’ the

subsistence of the marriage, was an immoral union and Oliver and

Evelina are adulterine or illegitimate children. This being so,

they belong not to the family of Mlumbi, but to the family of

their mother’s father and any dowry paid for Alice, the illegitimate

daughter of Evelina, would accrue to and form part of the estate

of her maternal great-grandfather or his heir under Native Law.

In default of such heir, Sipo would be entitled to the dowry cattle

paid for his half sister, Alice. He has, therefore, a sufficient inter-

est in the stock .attached, to institute interpleader proceedings.

For these reasons we are of opinion that the cattle should not

have been declared executable. The appeal is accordingly allow’ed

with costs and the judgment of the Native Commissioner altered

to one declaring the two head of cattle not executable with costs.

BEN GUGWINI AND SIX OTHEKS v. AMMIE GUGWINI.

( Kingwilliamstowx. )

1930. June 12. Before J. M. T^oixg, President, C. W. Ckawford
and C. P. Ai.pokt, Members.

.Xutive estates.—Act -‘IS of 1927 .—Section 2'-\.--Govei nnient notices

Nos. 2257 of 1928, and 1604 of 1929.

Facj'S : Appeal from the Native Commissioner’s Court, Alice.

JrDG.MKXT: This is an appeal from the decision of the Native

Commissioner of Victoria East in an enquiry held under the pro-

visions of part 1 of the regulations published in Government Notice

No. 2257 of the 21st December, 1928, (subsequently repealed by
Covernment Notice No. 1064 of 1929) framed under the provisions

of sec. 22) of the Native Administration Act. 1927, (Act No. 38 of

1927).

Several gi'ounds of aj)peal have been noted but it seems to us

that, in view of this sub-sec. 11 of sec. 23 of the Act, there is no
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need for this Court to consider any of these grounds. This sub-

section reads as follows:—
“ Any native estate which has, prior to the commencement of

this Act, been reported to a Master of the Supreme Court

shall be administered as if this Act had not been passed,

and the provisions of this Act shall apply in respect of

every native estate which has not been so reported.”

The estate, concerning the distribution or administration of

which the dispute which led up to the enquiry arose, is the estate

of the late Henry Gugwini, who died on the 14th November, 1927.

This estate was reported to the Master of the Supreme Court and

Letters of Administration were granted by him prior to the 1st

January, 1929, the date of the commencement or taking effect of

chapter V of Act 3cS of 1927. This being the case, the provisions

of the Act do not apply and the enquiry, which purports to have

been held under the regulations made under the Act, was irregular

and must be set aside.

There will be no order as to costs.

LOLIWE MBENDE v. SOBANI MKENGWANA.

(Buttehwortii.)

1930. Juhj 9. Before J. M. Young, President, H. E. F. White
and E. F. Owen, Members.

Irregularity in noting appeal.—Condonation of.—Non-compliance

with rules.

Facts: Appeal from the Native Commissioner’s Court, Kentani.
Mr. B ehh, for respondent, objects to the hearing of this appeal

on the following grounds:—
1. “ No notice of appeal has been given against the judgment

in the suit, the letter of the 29ih April, 1930, written by
the plaintiff’s attorney and attached to the Record of the

case, not being a notice of apjieal.”

2. “ The letter referred to does not comply with the require-

ments of Rule 10 as required by Rule S (1) in that it
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(BrXTEEWORTH
. )

1930. July 10. Before J. M. YocTist;, President, H. E. F. White
and E. E. Owen, Members.

Pound rey Illations.—Section TT.

—

Owner. —Tender.

Eacits : Appeal from the Native Commissioner’s Court,

Nqaniakwe.

In this case the appellant, plaintiff in the Native Commissioner s

C’onrt sued for 8 by way of damages for the wrongful impounding

of a certain hoi'se. The summons sets forth that the impounding

was unlawful by reason of the fact tliat the defendants both knew

when they caused the animal to-be impounded that it was the pro])-

erty of the plaintiff and that, notwithstanding this, they failed to

comply with the provisions of sec. TT of Proclamation No. 38T of

1893 as amended by Proclamation No. GO of 1910.

The defendants’ plea is to the effect that the impounding was

’awful and that the provisions of the section of tlie Pound regu-

itions referred to were complied with, and a report made to one

s’elabahlekwa in whose care and control the animal was. Sec. T7

reads :
—

“ The Native Custom that the proprietor shall take the tres-

passing stock or notify the trespass to- its owner when
known and the said owner being in the same or an adjoin-

ing location or immediate neig]d)OurEnod, shall continue

to be in force in the Native Locations aforesaid, provided

that if such owner refuse to pay the damages claimable

under sec. TG, the said proprietor may impound the said

stock.”

” Owner ” is defined as “ the ])i'opi'ietor of any animal
or the agent or caretaker for the proprietor.”

JuiHiMENT: The Native Commissioner has found on the evidence

tl)at, at the time of the tresj)ass, the horse was running at the

right hand kraal of the plaintiff, that AYlabahlekwa lives at this

kiaal and is in (diarge of it, and that the animal was in his care.

He also found that the tiespass was re])orted tio him and tliat

he refused or neglected to ]>ay or tender any sum as damages.
AVith these findings the Couit sees no reason to differ. ’I'he appeal
is dismissed with costs.
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does not state whether the whole •or part only of the judg-

ment is appealed against, and if part only then what part,

and in that it does not clearly and specifically set forth

the grounds of appeal, to say that the judgment of the

Court is not in acoordance with Native Law and Custom,

without saying in what respect, not being a sufficient

setting out of the grounds of appeal.”

3. ” There was no service of the said letter or any other notice

of appeal upon the respondent or the respondent’s attor-

ney, or any copy thereof, either by the messenger of the

Court or personally by the appellant or his attorney upon

the resjiondent or his attorney personally in the presence

of a witness as required by Eule (9) (1), and the appellant

or his attorney did not notify, and has not notified, to the

clerk of the court .of the Native Commissioner of Kentani

the time, manner, and place of such service as required

by Eule 9 (2)

Mr. Fattle on behalf of appellant admits these irregularities.

He states they are due to his lack of familiarity with the rules an

asks the Court to condone them. No written application has bee

filed as required by Eule 19. A cop}^ of the respondent’s objection

was served on the appellant’s attorney on the 5th July, 1930.

Judgment: The proper coiirse to be observed by the appellant

is to approach this Court by means .yf a separate written applica-

tion, setting forth the grounds of the application, and the circum-

stances under which the omissi.on to comply with the rules took

place, so that this Court may judge whether the justice of the case

would require it to exercise its jurisdiction in condoning irregu-

larities.

The objecton is allowed and the appeal struck off the roll, with

costs.
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(Buttekwokth.
)

1930. Jvly 10. Before J. M. Young, President, H. E. F. White
and E. E. Owen, Members.

Native custom.—Return of wife or partner without articles taken

by her on desertion not a compliance with order and tanta-

mount to rejection.

Facts : Appeal from the Native Commissioner’s Court, Tsonio.

On the 8th November, 1929, the appellant obtained judgment in

the Native Commissioner’s Court at Tsomo for the return of his

wife within one month, failing which the return of nine head of

cattle or their value £45. On the 7th December his wife wms taken

to him but as she was brought without certain household articles

and clothing belonging to her husband’s kraal and which had been

supplied by him, he refused to receive her and she immediately

returned to her father, the respondent. On the 27th January,

1930, the appellant caused a writ to be issued for the dowry cattle.

On the 28th January, 1930, application was made to the Native

Commissioner’s Court for an order setting aside the writ on the

ground that his wife was tendered to appellant w’ho refused to

receive her. The Assistant Native Commissioner granted the order

and held that the respondent had fully compfied wdth the judgment
of the 8th November, 1929. The appeal is against this order.

Judgment: The facts having been placed before the Native

Assessors they state that the return of the woman without the

articles removed by her wJien she left her husband did not amount
to a compliance with the judgment and that her failure to take

them with her was tantamount to non-return.

This Court concurs in this expression of opinion. The appeal is

accordingly allowed with costs and the order of the trial court

altered to one refusing the application with costs.
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(
Butterworth

.

)

1930. July 11. Before J. M. Young, President, H. E. F. White
and E. F. Owen, Members.

Gcaleka custom.—Intercourse hy man with brother’s loidoiv

amounts to incest “ Ukungena ” custom not practised hy

Amagcaleka.

Facts : Appeal from the Native Commissioner’s Court, Willow-

vale.

- The plaintifts in this case sued the defendant in the Native Com-

missioner’s Court in an action in which they claimed a declaration

that the defendant* had forfeited all his rights to all dowry paid by

him to the second-named plaintiff for his daughter, the first-named

plaintiff. The Assistant Native Commissioner entertd judgment

for the plaintiffs in terms of their prayer and the defendant has

appealed.

The facts, briefly stated, are that about seven years ago the

defendant entered into a Customary Union with the first-named

plaintiff, and paid the equivalent of six head of cattle to the second-

named plaintiff for her, that during the subsistence of this union

the defendant cohabited with and rendered pregnant his brother’s

widow and that in consequece of this act of adultery on his part the

first-named plaintiff left him.

Judgment: The parties are Fingoes who have been domiciled

in a Gcaleka location for many years.

The plaintiff's contend that the sexual intercourse of the defend-

ant with his brother's widow is incestuous and that such inter-

course on his part entitles them, under Gcaleka custom, to dissolve

the union and to an order declaring that he has forfeited all claim

to dowry paid by him.

It has been urged on behalf of the defendant that, the parties

being Fingoes, Fingo Custom should apply. With this contention

this Court does not agree. The parties are domiciled in a Gcaleka
location and are governed by the customs obtaining there. It has

also been urged that the intercourse of the defendant with his

brother’s widow was not incestuous and even if it was, it is not

a sufficient ground to entitle the plain! iffs to claim the dissolution

of the union and the retention of all the dowrv paid.
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Tlie facts of this case having been placed before the Native

Assessors, three of whom are Gcalekas and two Fingoes, they unani-

mously state that the custom of “ ukungena ” is not practised by

the Gcalekas and that any sexual relations by a man with his

brother’s widow is regarded as incest and justifies dissolution of

a Customary Union with forfeiture of all dowry. The Fingo

Assessors state that even among Fingoes, where the custom of

“ ukungena ” is practised, such intercourse would be regarded as

incestuous unless previously sanctioned by a family council and the

observance of other formalities, such as the killing of a beast. The

Court accepts the expert opinion of the Native Assessors and will

not disturb the finding of the trial court. The appeal is dismissed

with costs.

MCEKECWA QAKA v. ElCnAKl) QAKA.

(Lxjsikisiki.)

1930. July 15. Before J. M. Young, President, E. H. Wilson
and C. E. Norton, Members.

Pondo custom.—Dowry cattle of eldest daughter of minor house

belong to house from which dowry of wife of minor house

taken.

F.A.CTS : Appeal from the Native Commissioner’s Court, Bizana.

The parties to this case are sons of the late Qaka. The defend-

ant is the eldest son and heir of the Great House, and the plaintiff

the eldest son and heir of the Eight Hand House.

The plaintiff claimed four head of cattle, the property of the

Eight Hand House. The defendant admitted being in possession

of these cattle but said they had been paid to him by the plaintiff

in part payment of a debt due by the plaintiff to him. He counter-

claimed for five head of cattle and alleged that the late Qaka paid

nine head of cattle, the property of the Great House, as dowry

for his Eight Hand wife and undertook to refund these cattle from

the property of the Eight Hand House; that, after his death, the

plaintiff as heir of that House, confirmed the arrangement and

paid four head of cattle on account and promised to pay the balance
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of five Lead of cattle when Nozikotshi, the eldest daughter of the

Right Hand House, was married. He said that Aozikotshi was

married and that six head of cattle had been paid as dowry for

her. The plaintiff in his j)lea to the counterclaim admitted Thai

the dowry of the Right Hand wife was paid with the stot k l)elong-

iiig to the Great House. He denied that the late Qaka ever prom-

ised to replace this stock, that he himself ever made any siudi

promise and that he paid the four head of cattle claimed in the

summons on account.

After argument and without hearing any evidence, tlie Native

Commissioner entered judgment in the following terms:—
“ For plaintiff in reconvention for five head of cattle or £25

their value and costs. Claim in convention fails.”

Again.st this judgment the plaintiff in convention has appealed.

JuDGMKNT : Now, notwithstanding the decision in the case of

Mruliva V. Seketiraijo (5 N.A.C. Trans. 40), with which this ('ouit

does not agree, it is sound Native Custom that the cattle paid as

dowry for the eldest daughter of a minor house belong to the house

fiom which the dowry of the wife of such minor house was taken.

In this case there is nothing on record beyond the stateinent of the

defendant in his counterclaim that Nozikotshi has contracted a

Customary Union and that six Lead of cattle have been paid as

dowry for her. This statement is neither admitted nor denied by

the plaintiff and is inconsistent with the ])lea to the claim in recon-

vention. It was not competent therefore, for the Native Commis-
sioner to decide the issue without hearing evidence thereon.

It is common cause that the four head of cattle claimed by tlie

plaintiff are not dowry cattle and there is no evidence to show that

the plaintiff paid them to the defendant as alleged by him.

For these reasons the ajjpeal will be allowed with costs, the

Native Commissioner’s judgment is set aside and the case returned

to him to enable either party to lead studi evidence as he may
deem necessary both on the claim in (v)nvention and the claim in

reconvention. When this evidence has been heard a judgmeii!

thereon should be given.
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(Lusikisiki.)

1980. July 16. Before J. M. Young, President, R. H. Wilson
and C. R. Norton, Members.

Adoption.—Repayment of dowry.—First daughter of adopted son.

Facts : Appeal from the Native Commissioner’s Court, Port

St. John’s.

The plaintiff, now respondent, sued the defendant for 12 head

of cattle or their value <£60, the dowry, with increase, of a girl

named Mantombi alias Mampiyonke, the daughter of Xishibane,

now deceased. In his particulars of claim he alleged that many
years ago, and before 1897, he adopted Xishibane, the son of

Nkohla Pakiya, that Xishibane married Maradebe, that his dowry

was provided by him, plaintiff, that defendant gave the said

Mantombi alias Mampiyonke in marriage to Joai Mdukiswa who
paid three head of cattle for her, that these three cattle increased

to 14, that the union of Mantombi and Jozi Mdukiswa was dissolved

by an order of Court and two head of cattle were returned to Jozi

by defendant.

Xishibane died without male issue and plaintiff claimed to be •

his heir.

The defendant in his plea admitted that Xishibane was the

adopted son of plaintiff. He denied that Xishibane was dead,

that plaintiff was his heir and that Xishibane entered into a Cus-

tomary Union with Maradebe. He admitted that Mantombi is the

daughter of Xishibane and Maradebe and said that she is illegiti-

mate. He said further that Mantombi was brought up by him,

that he, as her guardian, gave her in marriage and received her,

dowry of three head of cattle. He denied that these cattle increased

to 14 and said they increased to 7 only. He admitted that the

union of Mantombi and Jozi was dissolved and that he refunded

two cattle to Jozi and said that, in any case, he is entitled to retain

the balance to reimburse him for expenditure incurred in the main-

tenance and in connection with the wedding of Mantombi.

No evidence was led and the Native Commissioner was asked to

give a ruling on two questions namely:—
1. Whether a father by adoption could inherit the estate of his

adopted son.
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2. Whether plaintiff could in respect of dowry paid by him on

behalf of his adopted son and contributions made by him

in connection with such son’s daughter bring a claim

against the holder of the daughter’s dowry.

On the first question the Native Commissioner’s ruling was in the

negative and against the plaintiff. On the second question his

ruling was in the affirmative and in plaintiff’s favour.

On these rulings being given the defendant through his attorney

offered two head of cattle in settlement of plaintiff’s claim subject

to his right to contest on appeal the correctness of the ruling on

the second point. The Native Commissioner thereupon entered

judgment in plaintiff’s favour for the two cattle offered and costs

of suit.

Judgment: An appeal has now been brought. The ruling on

the first point is not questioned by either party and appears to

have been accepted as correct. The appeal is against the ruling

on the second point. Several grounds are stated, but practically

all of these raise questions which were never before the trial court

and which have no bearing on the question which was submitted to

the ofiicer there presiding. This Court will not consider these

matters but will confine itself to the position as it was placed before

the Native Commissioner.

It seems perfectly clear from the cases of Kokwe v. Guhela

(1 N.A.C. Trans. 48) and Ladodana v. AGlanfjaniso (2 N.A.C.
Trans. 135) that where a man has adopted another and has paid

dowry on his behalf he has a claim to a portion of the dowry of

his son’s eldest daughter, or if more than one daughter is born of

the marriage, he might claim the eldest daughter.

Following these decisions the appeal is dismissed with costs.



38 liALISO AND MELANl THOMSON v. SIPAJI ZEKA.

(Kokstad.)

1930. July 21. Before J. M. A'oung, President, E. H. Brownlee
and E. N. Doran, Members.

Section 11 (2) of Act 3<S of 1927, parties residing in areas udiere

different laws in operation.—haw to he applied.

Eacts : Appeal from the Native Commissioner’s Court, Mata-

tiele.

The parties to this suit are Tembus. The plaintiff resides in a

Basuto Location and the defendant in a Hluhi Location in the

district of Matatiele. The Basuto dowry is fixed at 20 head of

cattle, 1 horse, 10 sheep or goats and one Mqobo beast. The Hlubi

dowry is 25 head of cattle, 1 horse and 10 sheep or goats.

The second defendant, who is a son of the first defendant, entered

into a Customary Union with the plaintiff’s daughter about the

montli of September, 1928, and seven bead of cattle were paid on

account of dowry.

The plaintiff claims 13 head of cattle, one horse, and 10 small

stock and alleges that, at the time the union was entered into, it

was agreed that Basuto Custom would obtain. The defendant

denies this and says that the arrangements were in conformity with

Tembu Custom and that no fixed dowry was agreed upon.

The Assistant Native Commissioner entered judgment for plain-

tiff in terms of his prayer. He disregarded the evidence recorded

and held that, as defendant resided in a Hlubi Location, the law or

Custom to be applied was Hlubi and not Basuto or Tembu Custom,

relying on sec. 104 of Proclamation No. 145 of 1923, which

reads:—“ Where parties to a suit reside in areas wdiere different

laws are in operation, the Law, if any, to be applied by the Court

shall be that prevailing in the place of residence of the defendant.”

This section is Identical with sec. 11 sub-sec. (2) of Act 38 of 1927,

under which Act the Native Commissioner’s Court in Avhich the case

was heard was constituted.

In his reasons for judgment the Assistant Native Commissioner

says ” the essential of the claim is balance of dowry ” and that it

is immaterial whether the liability is one under Basuto or Hlubi

Custom. He goes on to say that instead of being prejudiced the

defendant has actually benefited to the extent of 5 head of cattle

and that he was justified in entering a final judgment in plaintiff’s
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favour notwithstanding the fact that his claim was based on an

agreement to pay a Basuto dowry.

Judgment: Now it is true that where the law of the plaintiff’s

domicile differs from that of the defendant’s and when uo special

agreement has been made, the law to be applied is that prevailing in

the area in which the defendant resides, but there is nothing to

prevent the parties from entering into an agreement to pay the

dowry fixed by the custom obtaining in plaintiff’s place of abode,

nor is there anything which would preclude the parties from agree-

ing that the custom of the tribe of which they are members should

apply-

In the opinion of this Court the Assistant Native Commissioner

erred in disregarding the evidence. We are also of opinion that the

plaintiff has not discharged the onus which rested upon him of

pro\ung a special agreement to pay dowry in accordance with

Basuto Custom.
'

The appeal is accordingly allowed with costs and the judgment

of the court below altered to abs-olution from the instance with costs.

ABEAM MTIMKULU v. MLINDINI.

iKOKSTAD.)

1930. July 21. Before J. M. Young, President, F. H. Beownlee

and E. N. Doean, Members,

Uecord.—Incomplete or defective.

Facts: Appeal from the Native Commissioner’s Coiirl, Maia-

tiele.

The record in this case is defectiA’e, in that it gives no indication

whether the plaintiff closed his case, whether application was made
for an absolution judgment and whether or not the defendant was

afforded an opportunity of leading evidence.

The appeal is allowed, the Assistant Native Commissi-oner's

judgment set aside and the case returned to him to enable either

party to lead such evidence as he may consider necessary. Costs

of appeal to abide the final issue.
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(Kokstad.)

1930. July 22. Before J. M. Young, President, E. H. Brownlee
and E. N. Doran, Members.

Native Custom.—Estate stock.—Earmark'ing.—Alteration of ear-

mark of head of kraal contrary to custom.

Eacts : Appeal from the Native Commissioner’s Court, Mata-

tiele.

Judgment : The plaintiff in this case claimed six head of cattle

or their value £42. He is the heir of his uncle, the late Tole, to

whose estate he alleged the animals belong. His case is that

many years ago, Tole acquired a black cow from Hotolo, the father

of the defendant, in exchange for a brown heifer which had been

purchased by Tole from one Moswakeli for six bags of grain and

which Hotolo gave to one Albert in settlement of a debt. The ani-

mals claimed are the progeny of the black cow. The defendant on

the other hand contends that Tole and his wife Paulina, had no

kraal or property of their own, that they lived at the kraal of Hotolo

and while they were so resident, Hotolo “ nqomaed ” to or lent

them for milking purposes the black cow in question and that the

progeny of this cow are his, the defendant’s property, as heir of

Hotolo.

The evidence discloses that Tole and his wife lived for many
years at Hotolo’s kraal, that after Tole’s death his widow, Paulina,

continued to reside with Hotolo, that Hotolo died about two or

three years ago and that Paulina remained at his kraal with the

defendant, that shortly before the commencement of this action

(October, 1929) the defendant drove her away and earmarked five

of the six cattle claimed, that Paulina complained to the Headman
of the defendant’s action, that the defendant denied having ear-

marked any of the full-grown stock, that the stock was examined

by the Headman and found to have been freshly marked, that the

defendant claimed it as his and stated it was his intention to allot

one of the animals to the widow as her share of the “ nqoma.”
Apart from the evidence of Paulina there is no direct evidence

of the purchase of the brown heifer from Moswakeli, nor is there

any corroboration of the story of the witness Paniwe that Hotolo

gave this heifer to Albert and replaced it with a black cow. On
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the other hand the defendant’s evidence in regard to the “ nqoma ”

stands alone.

The usual practice is to perpetuate the earmark of the head of

the kraal and the defendant’s action in earmarking the stock with

his own earmark, if such stock was the property of his father’s

estate, would be inconsistent with and opposed to Native Custom.

The fact that he did s-o at the time of the quarrel with Paulina,

lends credence to her story that the cow was Tole’s property and

that the defendant earmarked its progeny with the object of defeat-

ing the plaintiff’s claim. The defendant at the Headman’s enquiry

told a deliberate falsehood with regard to the earmarking. This

is a further factor in the plaintiff’s favour.

The appeal is allowed with costs and the judgment of the court

below altered to judgment for plaintiff for six head of cattle or their

value £30, and costs.

MHLEKA NTENZA v. SAM CHERE NTSOLO, N.O.

(Kokstad.)

1930. July 22. Before J. M. Young, President, F. H. Brownlee
and F. N. Doran, Members.

Native Customary Union.—Main essentials.

Facts : Appeal from the Native Commissioner’s Court, Mata-

tiele.

JUDGMENT : It has been decided on numerous occasions that the

three main essentials of a Native Customary Union are, the consent

of the contracting parties, the payment of dowry and the formal

handing over of the bride by her people to those of her husband.

Certain other ceremonies are sometimes observed but these are not

essential and their non-observance in no way affects the validity

of the contract.

In this case the plaintiff and his witnesses state emphatically

that the girl was never handed over and that at no time did she

live with the plaintiff.

This evidence has not been refuted, and, in the opinion of this

Court, the Assistant Native Commissioner was not justified in enter-

ing an absolution judgment.

The appeal is allowed with costs, the judgment set aside and
the case returned to the court below to be gone into on the merits.



42 MA.JAFEELA BOLEKE v. ^JILLARl) MATEE
AND ANOTHER.

(Kokstad.)

1930. July 22. Before J. M. Young, President, F. H. Browni.ee
and F. N. Doran, Members.

Dowry of illegitimate (laughter of woman horn during subsistence

of Customary Z nion belongs to husband or male partner of
union.

Fact.s : Appeal from the Native Commissioner’s Court, Mount
Fletcher.

The appellant, plaintiff in the Native Commissioner's Court,

claimed eleven head of cattle or their value the sum of £55. The

parties are Basutos and the cattle claimed are the balance of the

dowry of a girl named Makhala. In his particulars of claim the

plaintiff alleges that he is the father and guardian of Makhala,

that about the year 1920, Tillard, the 1st defendant, entered into

a Customary Union wth Makhala, and he and his father Plaatje,

the 2nd defendant, promised and agreed to pay the usual Basuto

dowry, namely : 20 head of cattle, one horse, 10 small stock and

one Mqobo beast and that nine head of cattle and ten sheep have

been paid on account leaving the balance now claimed.

Judgment : The defendants admit that Tillard and Makhala

contracted a Customary Union and that the usual Basuto dowry is

as stated by plaintiff. They say that 13 head of cattle, one horse,

ten small stock and a Mqobo beast were paid to plaintiff. They
deny that plaintiff is the father and guardian of Makhala and say

that the stock paid to him was paid in error owing to misrepresen-

tations on his part that he \vas the proper person to receive it.

They deny liability for the balance and counterclaim for the stock,

or its value £65, already paid. At the conclusion of the trial the

counterclaim was withdrawn.

Very little evidence was led but the records of certain cases

between plaintiff and Letaba, heard during the years lcS96, 1897

and 1898, were put in.

From these cases it would appear that Letaba had a wife or

partner named Mantoteng who had a daughter named Hlalana,

that the plaintiff abducted both, that he married the latter by
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Basuto Custom and was ordered by a judgment of the Magistrate’s

Court of Mount Fletcher, dated 18th February, 1898, which judg-

ment was subsequently confirmed on appeal, to pay 21 head of

cattle and ten sheep as dowry. Thereafter plaintitt' continued to

live with the mother, Mantoteng, and her daughter, Hlalana, as

his wives or partners. The marriage of Mantoteng and Letaba does

not appear ever to have been diss-olved. Letaba is still alive and

lives in the Quthing District, Basutoland. Whilst .she was living

with plaintiff, Mantoteng, who is now dead, bore a daughter,

Makhala, whose dowry forms the subject of this action. The
plaintiff claims that he married Mantoteng and also her daughter

Hlalane and that Makhala is his daughter. The defendant’s con-

tention is that at the time that Makhala was born Mantoteng was
the w'ife of Letaba and that he, Letaba, is the proper peison to

receiA’e her dowry.

After a very careful persual of all the evidence this Court is

unable to find any proof that any marriage or Customary Fnion

was entered into by j)laintiff with Mantoteng. The plaintiff, who
in his young'er days was a doctor, appears to have made a practice

of seducing and leading astray other men’s wives. He also appears

to have kept Mantoteng in payment of a claim for 8 head of cattle

which he considered he had against Letaha for medical services

rendered to ^lantoteng and her children.

Makhala may be plaintiff’s child, but she was begotten by him
while Mantoteng was the wife or partner of Letaba. In Native

Custom she belongs to Letaba and he, and not ])laintiff, is entitled

to her dowry.

For these reasons the Native Commissioner’s judgment will be

upheld and the appeal dismissed with costs.



44 BUTINYANA AND ROSA FENTON v. MOTHEKETHEKE
LESUTHA.

(Kokstad.)

1930. Jtdy 22. Before J. M. Young, President, F. H. Brownlee
and F. N. Doran, Members.

Ukutwala Custom .
—“ Ukuyitwala intombi.”—Meaning of.

Facts : Appeal from the Native Commissioner’s Court, Mount
Fletcher.

Judgment: In this case there is abundant proof that the 1st

defendant twalaed and seduced the plaintiff’s daughter. In fact

he admits that on two occasions he took her to his parents’ home
with the intention of marrying her and that his parents objected

and sent her back to her own people. The girl says that on both

occasions he had sexual relations with her and that she permitted

him to have these relations because she loved him and he had

promised to make her his wife. He says “ I regarded Maria as

my wife.”

The phrase “ Ukuyitwala intombi ” means to carry off a girl

secretly without her parents’ consent, or the consent of any other

person having the lawful care and charge of her. It is immaterial

whether she is taken with her own consent, or at her own suggestion

or against her will, or whether she is deoyed or enticed away.

The appeal is dismissed with costs.

ANNA MGABUSHE v. NKASAIYA DINGALIBALA.

(Kokstad.)

1930. July 23. Before J. M. Young, President, F. H. Brownlee
and F. N. Doran, Members.

Customary Union.—Long cohabitation creates presumption of

Customary Union.—Legitimacy of children.

Facts : Appeal from the Native Commissioner’s Court, Mount
Fletcher.
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This is an interpleader action in which the claimant, Nkasaiya

Dingalibala, in his capacity as guardian of a woman named

Mangwanya Dinglibala, asks for an order declaring that certain

eleven head of cattle attached by virtue of a warrant of execution

issued at Maclear in the case of Ayina Mgahushe v. Stemmer

Macotoza are non-executable.

The following facts are common cause:—
1. That the animals attached are cattle paid as dowry for two

of the daughters of Mangwanya by Stemmer the judgment

debtor.

2. That they were attached at the kraal at which Mangwanya
lives in the district of Mount Fletcher.

3. That Mangwanya lived with Stemmer from 1900 to about

1918 and had 8 children by him, six of whom have died.

4. That Stemmer, who is a constable in the South African

Police, lived with Anna, the judgment creditor, from

1918 until 1928.

Judgmext; The claimant’s contention is that no marriage or

Customary Union was entered into between Mangwanya and Stem-

mer and that the children born of the irregular intercourse between

them are illegitimate and in consequence the dowry cattle of the

girls do not belong to Stemmer but to their mother or her people.

The respondent on the other hand, maintains that a marriage or

Customary Union between Stemmer and Mangwanya subsists, that

the girls are the legitimate daughters of Stemmer and that the

cattle paid as dowry for them belong to Stemmer and are

executable.

The main question for determination is whether or not Mang-
wanya is the wife or “ partner ” of Stemmer.

In the case of Quzn v. Maselana (3 N.A.C. Trans. 19G) the prin-

ciple was enunciated tliat “where a man and a woman have for many
years lived together as man and wife and have had children this

Court will always lean to the view that there has been a marriage

and that the children are legitimate and very strong proof will be

required to the contrary.” In the present case there is no evidence

to show that Mangwanya’s people interfered with her alliance with

Stemmer which it might be expected they would do had the alli-

ance been irregular. This fact coupled with long cohabitation

and the birth of no less than eight children is strongly presumptive

of marriage.
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Ill the opinion of this Court the evidence led on behalf of the

claimant is unsatisfactory, inconclusive and insufficient to rebut the

presumption of marriage.

The appeal is allowed with costs and the Native Commissioner’s

judgment altered to one declaring the cattle executable with costs.

OGELE XCBA v. PIOSE XUBA.

(
Umtata.)

1930. July ,29. Before J. M. Young, President, D. Barky and

E. W. Bowen, Members.

.1 ppeaJ.—Irregularity in notice of.—Condonation.—Ej'tension

of time.

Facts : Appeal from the Native Commissioner’s Court, Engcoho.

'Fhis is an application for an extension of time in wdiich to note

an appeal from the finding of the Native Commissioner of Engcoho

in an enquiry held by him under the provisions of Government

Notice No. 1664 of 1929.

Judgment; Judgment was given on the 28th January, 1930, and

under Eule 6 the appeal should have been noted within twenty-one

days, i.e. before the 18th February, 1930. The application was

not forwarded until the 31st March, 1930, six weeks after the period

prescribed had lapsed. Under Eule 6 this Court may extend the

time within which an appeal may be noted but only on just cause

being shown. If just cause is not shown this Court is not justified

in excusing non-compliance with the rule. The question of what

is meant by just or sufficient cause was considered in the case of

('aim’s E.recutois v. (Jaarn (1912, A.D. 180). It was then pointed

out that “ It would be quite impossible to frame an exhaustive

definition of what would constitute sufficient cause to justify the

grant of indulgence” and that “ all that can be said is that the

applicant must show something wJiich entitles him to ask for the

indulgence of the Court. What that something is must be decided

upon the circumstances of each particular application.” The first
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question to be considered therefore is whether a satisfactory explan-

ation has been given for the delay. The reasons, briefly stated,

are that the applicant was not represented at the enquiry by a

legal practitioner, that he was ignorant of the fact that he was

entitled to such representation, that he notified the Native Com-

missioner verbally of his intention to appeal and asked him whether

he might avail himself of the services of an attorney, that he there-

after retained the services of a firm of attoi’fieys and instructed

them to note an appeal but discovered that the time prescribed

for doing so had lapsed. It is not clear from the documents filed

with the application when the applicant first interviewed his attor-

neys, but if the statement contained in the reply of the respondent’s

attorney is correct—and it is not rebutted—then it would seem

that there was sufficient time for the appellant’s attorney to have

complied with the rule and to have noted an appeal.

In the case of Cairn's Executors v. Gaarn, already" referred to,

Solomon, ,I. said “After all, the object of the rule is to put an end

to litigation and to let parties know where they stand. It would

be intolerable, if there were no reasonable limit within which

appeals might be brought, and it is in the interest of the public

that the time should be limited. When a party has obtained

judgment in his favour and the time allowed by law for appealing

has lapsed, he is in a verj" strong position, and he should not be

disturbed except under very special circumstances.

In the opinion of this Court no just or sufficient cause has been

shown for granting the indulgence sought and the application must

be refused with costs.

OGELE XUBA v. XELO XUBA.

(UMXATA.)

1930. Jiily 29. Before J. M. Young, President, I). Barry and

E. W. Bowen, Members.

Evidence.—Admission of record of case not }>etween same parties .

—

Irregularity 'prejudice.

Eact.s : Appeal from the Native Commissioner’s Court, Engcobo.

This appeal arises out of an action for damages (daimed bv
reason of the alleged wrongful actions of the aj)j)ellant in refusing

to allow the res])ondent access to certain mealie pits.
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After the pleadings had been closed the respondent’s attorney

applied for leave to put in the record of the case of Pios Xuba v.

Ogele Xuha. The application was opposed by the appellant’s

attorney, but notwithstanding this opposition the Assistant Native

Commissioner allowed the Record to be put in. The case proceeded

and after all the evidence tendered had been heard judgment was

entered for plaintiff, respondent in this Court, for £10 damages

and costs of suit.

One of the grounds of appeal is that the action of the Assistant

Native Commissioner in admitting the Record was irregular and

that the appellant was prejudiced thereby.

Judgment: Now it is perfectly clear from the reasons for judg-

ment furnished by the Assistant Native Commissioner that he was

influenced by the evidence in the case put in. The procedure

adopted by him was irregular. He had no right to admit the

Record so as to form part of the present case. This being so the

appeal must be allowed with costs and the judgment of the trial

court altered to absolution from the instance with costs.

MTI QOMBOTI v. NYOMBO HLOBO.

(Umtata.)

1930. Julg 31. Before J. M. Young, President, D. Barry and

0. M. Blakeway, Members.

Pound regxdations

.

—Sec. 77.—Onus of froof.

Facts: Appeal from the Native Commissioner’s Court, Engcobo.

In this case the plaintiff claimed the return of a yellow mare

or it value the sum of £8 and £5 17s. fld. as damages alleged to

have been suffered by him by reason of the wrongful impounding

of certain four horses. The defendant admitted impounding the

four horses and pleaded that he acted lawfully in so doing. He
said that the yellow mare was dead but denied that its death was

due to any negligence or fault on his part. The Assistant Native

Commissioner entered judgment for plaintiff for £5 17s. 6d. and

costs and the defendant has appealed.
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Section 77 of the I^ound Regulations provides:—
“ The Native Custom that the proprietor shall take the tres-

passing stock or notify the trespass to the owner when known,

and the owner being in the same or adjoining location or

immediate neighbourhood, shall continue to be in force in the

Native Location aforesaid. Provided that if such owner refuse

to pay the damages claimable under the preceding clause the

proprietor may impound the said stock.”

Judgment: In this case it is not denied that the animals were

impounded, nor does the plaintiff seriously contend that they did

not trespass, and the first question to determine is whether the

owner of the animals was known to the defendant. The defendant

denies that he knew to whom the horses belonged. He says that

before driving them to the j)ound he proceeded to the Headman’s
kraal and in the absence of the Headman he made enquiries of

several people but was unable to ascertain the name of the owner.

The plaintiff is the owner of a number of horses some of which are

branded, but there is no proof that the defendant knew the plain-

Hff’s brand. The plaintiff and his witnesses say that the horses

usually graze on the mountains some distance from the defendant’s

kraal and that they had been brought down because some of them
were sick. The onus of proving that the defendant knew when
he found the animals trespassing that they were plaintiff’s is on

the latter and in the opinion of this Cour he has not discharged

that onus.

With regard to the claim for the return of the yellow mare or

its value £8 it is quite clear from the evidence that w’hilst it was
being driven to the pound it was sick and that it was left by the

defendant at the kraal of Peter Zibi with instructions to take care

of it. It is also clear from the evidence of the Poundmaster that

one of the other horses was sick and that the defendant reported

what had happened to the yellow mare to him. This Court is

satisfied that the yellow mare died and that its death was in no
way due to any act or fault of the defendant. He appears to have
acted as any reasonable man would have done in the circumstances.

The appeal is allowed with costs and the judgment of the court

below altered to judgment for defendant with costs.

NA I
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(Umtata.)

1930. July 30. Before J. M. Young, President, D. Barry and

0. M. Blakeway, Members.

Finding of Native Commissioner not entirely consistent with

pleadings.—Discretion of Appeal Court.

Facts : Appeal from the Native Commissioner’s Court, Umtata.

Judgment; The respondent (plaintiff in the court below), sued

the appellant (the defendant) for an order declaring him to be the

guardian of a girl named Nosisi, and as such, entitled to her

custody and to all cattle paid, or to be paid, for her whether as

dowry, damages or otherwise.

In his plea the defendant denied that the plaintiff is Nosisi’s

guardian and stated that she is his daughter by his wife Nonotisi.

The Native Commissioner entered judgment for the plaintiff as

prayed with costs and declared the defendant to be entitled to one

beast for maintenance and one beast for wedding outfit or their

value £10.

This judgment is appealed against on the following grounds,

viz. :
—
1. That the judicial officer having found as a fact that the

girl in question was not conceived by Nofam of the late

Koyi during the lifetime of the latter, judgment either

of absolution from the instance, or for the defendant

should have been entered.

2. That there is no proof whatsoever that the girl in question

is the issue of illicit intercourse between defendant and

Nofam, and such finding of fact besides being contrary

to the contention relied upon by plaintiff, goes beyond the

purview of the issues raised in the case.

3. That the judgment is contrary to the evidence and there-

fore bad in law.

4. That no reliance can be placed either upon the evidence

given by Nofam or Dayimani as they both denied on oath

sworn testimony previously given by them in the same

case.

5. That the trial court, having disbelieved and rejected the

contention put forward for the plaintiff upon whom the

onus prohandi lay, defendant was entitled to a verdict in

his favour, or to a judgment absolving him from the

instance.
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The disjiute between the parties has been a protracted one.

In November, 1928, in the court below a judgment of absolution

from the instance with costs was granted. The matter was re-

opened and after a further hearing a similar decision was recorded

and against the latter an appeal was noted.

The result of the appeal was to set aside the judgment and return

the case for rehearing and with certain definite directions not

germane to the consideration of the present action.

As a result the present case was adjudicated upon, the decision

being as above stated.

The status of the plaintiff has never been challenged and the sole

point to be determined is whether the girl Nosi'si is the daughter

of the plaintiff’s mother Nofam or whether, as alleged by the

defendant, she is the daughter of his late wife Nonotisi.

The Native Commissioner has found:—
(1) That the girl Nosisi is not the daughter of the plaintilTs

late father, Koyi, and Nofam.

(2) That she is not the daughter of the defendant by his late

wife Nonotisi.

(3) That she is the daughter of Nofam and Nkabi, the defend-

ant.

(4) That she was born to Nofam after the death of plaintiff’s

father, Koyi, and before payment of dowry, if any, by Nkabi

for Nofam.

(5) That the late Koyi’s dowry has not yet been returned.

Apart from the merits, the appellant has attacked the judgment

chiefly on the ground that the Native Commissioner has gone

beyond the pleadings in that ha\dng definitely found that the plain-

tiff had not substantiated his contention that the child was born of

Nofam by plaintiff’s father Koyi, and having found that she was

born of Nofam by the defendant, a judgment in favour of the

defendant, or, alternatively, an .absolution order was the proper

one in the circumstances.

After a careful study of the evidence recorded in the three cases

between the parties, this Court has come to the conclusion that the

contention by the defendant that the girl is his child by his late

wife Nonotisi, has not been sustained but, on the contrary, that

she was born of Nofam shortly after the death of Koyi and before

dowry had been paid for her by the defendant. Indeed, it is

questionable whether the defendant has paid any dowry for Nofam
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and certainly the evidence establishes that the dowry paid for

Nofani by Koyi, has never been returned.

Having come to these conclusions, it is a matter of no con-

sequence whether the father of the girl was Koyi or whether the

defendant is the natural father, as in either event she or any

cattle paid for her would accrue to the estate of the late Koyi to

which the plaintiff is the admitted heir.

In view of the protracted litigation in respect of the girl in

question and the fact that on the evidence recorded this Court

finds itself in a position to determine the question of her guardian-

ship, it is of opinion that although the Native Commissioner has

recorded a finding not entirely consistent with the pleadings, this

Court should exercise its wide powers in the direction of a settle-

ment which is substantially consistent with the fundamental con-

tention of the plaintiff, as embodied in the plea, viz;—that the

girl or cattle paid for her accrue to his late father’s estate, and

which is so fully supported by evidence.

The appeal is accordingly dismissed with costs.

ELIMINAH MAJEZI v. ZACHAKIAH SITUNDA.

( l^MTA'l'A
.

)

1930. July 30. Before J. M. Young, President, D. Barry and

0. M. Bi.akeway, Members.

Seduction.—Woman cannot recover damayeg for seduction unles.<^

she ivas a virgm at the time relations commenced

.

Facts : Appeal from the Native Commissioner’s Court, Umtata.

The plaintiff sued the defendant for £100 damages for seduction

and pregnancy. The only fact which is not disputed is that the

plaintiff is pregnant.

The summons alleges that during the period vSeptember, 1927, to

September, 1929, and at divers times and places in the district of

Umtata, but more particularly at Esikobeni, the defendant wrong-

fully and unlawfully seduced and had carnal relations with the

plaintiff and that by reason of these relations the plaintiff was
rendered pregnant about the month of September, 1929. The
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plaintiff’s own evidence alleges that the hrst intercourse took place

in September, 1927. She says that the defendant, who was the

principal of the Esikobeni School at which she was an assistant,

made love to her at the end of the June, 1927 quarter, that in

September she accepted him as her lover and that by arrangement

he came to her home and slept with her but did not have connec-

tion, that two weeks later he met her at 8 o’clock at night near

some aloes in the neighbourhood of her home and seduced her and

that from that time onwards he had connection with her at several

places until September, 1929, when she discovered she was

pregnant.

The defendant’s case is a denial of the seduction and the inter-

course. He has endeavoured to fix the paternity of the child on

one Lolwana and has brought evidence to show that from Decem-

ber, 1926, until August, 1929, she has been on intimate terms with

Heathcote Tembani, another teacher.

Heathcote Tembani has given evidence to the effect that he has

known plaintiff since 1918, that he seduced her in December, 1926,

and that on many occasions right up to August, 1929, he has had

intercourse with her. Certain letters which have been put in, and

which the plaintiff admits having written to Tembani, clearly show

that very intimate relations existed between them. The Native

Commissioner credited Tembani 's evidence and has found that at

the time of the alleged seduction by defendant, namely, September,

1927, the plaintiff was not a virgin. Lolwana at whose door the

defendant has endeavoured to place the authorship of the jdain-

tiff’s condition, also gave evidence. He denied any intimacy with

the plaintiff and the Additional Native Commissioner believed him.

He, the Additional Native Commissioner, found that the defendant

has had sexual relations with the plaintiff and that he is, in all

])robability, the father of her child. He has also found that the

defendant went to Lolwana and fried to bribe him to accept

responsibility.

JroGMKXT: This Courf is satisfied that there have been illicit

lelations between the ])laintiff and the defendant and that the

defendant is the cause of the plaintiff’s pregnancy. The (juestion

to be decided however is whether oi- not the i)laintiff was a vii'gin

at the time these lelations commenced, fleathcote Tembani lias

stated that he has had intercourse with her over a period extending

as far back as flecember, 1926. ’I'lu' plaintiff denies havijig had
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any relations with Tembani, but the letters put in afford strong

corroboration of his testimony and satisfy this Court that the plain-

tiff is not to be believed when she says that Tembani has at no time

had intercourse with her. Under the circumstances this Court feels

bound to accept Tembani’s evidence rather than that of the plain-

tiff. This being so there is a grave doubt as to the truth of the

plaintiff’s assertion that she was deflowered by the defendant in

September, 192'7.

For these reasons the appeal is dismissed with costs.

ELLEN MAGWENTSHU v. GEORGE MOLETE.

(Umtat.\.)

1930. July 30. Before J. M. Young, President, D. Baery and

0. M. Blakeav.w, Members.

Seduction.—Damayes.—Damnum due to connection subsequent to

Defloration.—Loss of Earnings.

Facts : Appeal from the Native Commissioner’s Court, Umtata.

In this case the plaintiff, a teacher, sued the defendant, a clerk,

for (1) the sum of £125 damages for seduction and (2) maintenance

of a child born as the result of intercourse between plaintiff’ and

defendant. The defendant denied the seduction and that he was

the father of plaintiff’s child.

The Additional Native Commissioner found that defendant had

seduced the plaintiff and that l^e was the father of her child and

awarded the plaintiff the sum of £25 damages for seduction and

£5 as maintenance for the child.

Against this judgment an appeal and a cross-appeal have been

brought. The defendant has appealed on the ground that the

evidence does not support the finding that the defendant de-

flowered the plaintiff and that he is the father of her child.

Judgment: In the opinion of this Court the appeal must fail.

There is ample evidence on the Record to justify the conclusions

arrived at by the Additional Native Commissioner.
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Cross-Api’eal.

The cross-appeal is brought on the ground that the damages

awarded are inadequate and also that the sum of £5 was not

a sufficient sum to assess as maintenance for the child and that

maintenance should have been awarded on a monthly basis. The

plaintiff was a teacher at the Moravian Mission School, at Tabase,

in receipt of a salary of £13 10s. a quarter. She lost her position

in December, 1929, on account of her pregnant condition. In

•Tanuary, 1930, she became engaged to be married to a man who

paid eight head of cattle for her as dowry and who was aware of

her condition ^hen he became engaged to her.

It has been urged on behalf of the cross-appellant that higher

damages should have been awarded in view of the fact that the

plaintiff has lost her employment and the salary attaching to it.

In the case of Eh v. Mills (1926, E.D.L. at p. 349), Pittman, •!.,

said :
—
“ In the case of Carehe v. Estate de Vries (1906, 23 S.C.),

DE ViLLiERS, C.J., is reported to have said at p. 538: The cause

of action (for seduction) arose when she was deprived of her

virginity and (the seducer’s) subsequent intercourse with her

did not add to his liability
;
and though the facts of the case

were peculiar, differing very much from those before us, still

the principle enunciated by the learned Chief .Tustice is equally

applicable here.”
“ The passage cited is an authority for the proposition that the

loss in respect of which a seduced woman can claim compensation

must flow from her deflowerment itself, not from intercourse sub-

sequent thereto. It is urged on behalf of respondent that her

subsequent intercourse with appellant and resulting, pregmancy

and loss of employment did in fact flow from the initial act of

connection, but even if this is in one sense true, still in a seduction

action the very nature of the wrong complained of precludes us

from taking such damnum into account. It is the being deprived

of her virginity, on which alone her claim for damages can rest,

and it is impossible to allow that respondent’s loss of employment,

which extended from .Tune, 1925, up to March, 1926, was in

such manner the result of her being seduced in September, 1924,

as would justify its being taken into consideration in the assess-

ment of damages.”

In the present case the plaintiff, according to her own evidence,

was seduced in May, 1928, and she only became pregnant in June,
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1929, more than a year after her defloration. Applying the prin-

ciple enunciated in the case above quoted, the plaintiff is not

entitled to any damages in respect of loss of salary.

In view, however, of the fact that the plaintiff is an educated

Xative girl having held the position of a teacher, this Court is of

opinion that damages should have been assessed on a higher scale

than that usually applied in cases between uneducated and uncivi-

lised Natives and that, under all the circumstances, the sum of

£50 w'ould have been a more equitable award.

With regard to the question of maintenance the plaintiff has

been awarded the sum of £5 by the court below. This Court does

not regard this as a complete extinguishment of the defendant’s

liability and will therefore not disturb the order.

Both parents are responsible for the maintenance of this child

and should the defendant at any time fail to fulfil his share of the

obligation, the plaintiff has her legal remedy.

The result is that the appeal is dismissed with costs and the

cross-appeal allowed with costs, the judgment of the court below

altered to one for plaintiff for £55 and costs.

TYANTYATU v. SANCXU.

(ButterWORTH.)

1930. November 3. Before J. M. Youxg, President, H. E. E.

White, and W. E. C. Trollip, Members.

Interjjleader action.—Estoppel .—Ees judicata.

Facts : Appeal from the Native Commissioner’s Court,

Idutywa.

The plaintiff, Sangxu, sued the defendant, Tyantyatu, in an

action in which he claimed an order of ejectment from his, plain-

tiff’s, kraal. He alleged that he is the eldest son and heir of the

Great House of the late Wayiti, who was the eldest son and heir

of the late Nqolowa, and that he has, therefore, inherited the

kraal of Nqolowa. He said that the defendant is the son of the

Q,adi House of Wayiti and that he is residing at the kraal in

question where he is interfering with the people and stock and

that living together has become impossible.
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The defendant pleaded that the plaintiff was an illegitimate son

of Xosanti, the Great Wife of Wayiti, and was born after the dis-

solution of the union of Xosanti and Wayiti, which dissolution

took place in 1904, by Yosanti being accused of causing the illness

of Wayiti and being driven away from his kraal. He pleaded

further that, there being no legitimate male issue in the Great

House, he, as the eldest son of the Qadi House of Wayiti, is the

heir of his father, Wayiti, and of his grandfather, Nqolowa. He
counterclaimed for an order declaring him to be the heir of Wayiti

and Xqolowa and as such entitled to the transfer of the building

lot of Nqolowa to his name, and to the possession of the estate ol

Nqolowa, consisting of 24 head of cattle, 38 sheep and 5 goats.

To this plea and counterclaim the plaintiff objected on the

ground that, in an action heard in the Court of the Magistrate

of Idutyw'a in which Alexander Mather, an European, was ihe

respondent and the plaintiff was the claimant, it was held that

the plaintiff was the heir of Wayiti and Nqolowa, and that judg-

ment, being a judgment in rem, is binding on all parties, and
that the defendant is now estopped from claiming to be the heir

and denying that the plaintiff is heir. The record of the case of

Sangxu v. Mather was put in by consent of the parties as proof

of the judgment only. The Native Commissioner upheld the

objection, struck out the vital portion of the defendant’s plea and
dismissed the counterclaim with costs.

The appeal is against this ruling.

JuDGMEXX: In the opinion of this Court the ruling of the Native

(Commissioner cannot be supported. The sole question for decision

in the case of Snngxu v. Mather was whether or not certain six

head of cattle attached in the case of Mather v. Sijadu Mggohozi

were the property of the claimant, Sangxu, and as such liable fo

execution. The judgment declaring the cattle non-executable did

not declare that the plaintiff, Sangxu, was the heir of the late

Wayiti and Nqolowa and is not binding on the present defendant.

He was not a party to that cause and any ruling then given would

not estop him from setting up the present claim.

The appeal is allowed with costs, the Native Commissioner’s

judgment set aside and the case returned to him to be heard on

the merits.
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(
ButterWORTH

.

)

1930. November 3. Before J. M. Young, President, H. E. F.

White, and W. F. C. Trollip, Members.

Assault.—Damages.—Appeal on damages.

Facts ; Appeal from the Native Commissioner’s Court.

Idutywa.

The appeal in this case is brought on the ground that the

amount of damages awarded is inadequate. The plaintiff, now
appellant, claimed £50 as damages for assault. Prior to the issue

of the summons the defendant tendered the sum of £8, which

amount he paid into Court. In his plea he admitted the assault and

stated that he found the plaintiff trespassing in the vicinity of

his kraal at night and, having reasonable grounds for believing

that he was there for an unlawful purpose, he was to a certain

extent, justified in assaulting him. The facts, as stated by plain-

tiff are that, on the night of the 8th of April, 1930, he went to

the kraal of the late Wata where defendant lives to visit his

“metsha,” Nohopi, the widow of Wata, that he entered the kitchen

or store hut with Nohopi, that Nohopi left the hut to get a lamp
and, that during her absence, the defendant came in, and asked

him who he was and assaulted him with a stick, fracturing his

left arm and jaw. He was attended by a medical practitioner

whom he paid the sum of £1 for treatment. Neither Nohopi nor

the doctor was called, and there is no evidence beyond that of the

plaintiff as to the extent of his injuries.

The story of the defendant is that hearing the dogs bark, he

went out and saw two people near the stock kraal, that he asked

who they were and, on receiving no reply, he assaulted plaintiff,

not knowing who he was. He says the other person ran away
and that he did not recognise her as Nohopi. The defendant

was convicted of the assault and ordered to pay a fine of £4. He
admits that in the criminal case Nohopi gave evidence and that she

said the assault took place in the hut.

Judgment: Now, whatever may be the view which this Court

might have taken had this case come before it in the first instance,

the question now before it is whether it should interfere with the

finding of the court below by increasing the amount of the damages
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awarded. There is no doubt that .on principle a person who is

legally entitled to damages which are not awarded to him by the

court below, may appeal to this Court in vindication of his legal

rights. The question, however, is what principles should guide

this Court in considering whether or not we interfere with the

finding of the court below. The Assistant Native Commissioner

has taken into consideration, judging by his reasons, various

elements which should be considered in assessing damages. He
had the advantage over this Court of seeing the plaintiff and judg-

ing of his appearance and injuries and has awarded what are not

merely nominal damages. In the case of Ngcayicihi v. Gada
Maboza and Another, heard in the Native Appeal Court at Butter-

worth in July, 1928, it was held that before an appellate Court

will interfere with the assessment made by a magistrate, it must

be satisfied that the damages awarded are grossly inadequate.

Under the circumstances this Court is not disposed to interfere.

The appeal is dismised with costs.

STEPHEN MZWAKALI v. ENOCH MONWABISI.

(
B UTTEIf,WORTH

.

)

1930. November 5. Before J. M. Young, President, H. E. E.

White, and W. F. C. Trollip, Members.

Native Customary Union.—Dissolution.—Claim for restoration of

dowry without claiminy the retxirn of partner, tantamount to

rejection.

F.iCTS : Appeal from the Native Commissioner’s Court,

Nqamakwe.

Judgment: In this case the plaintiff claimed from the defend-

ant the return of the dowry paid for his wife or partner, Angelina,
the defendant’s sister.

It is clear from the evidence that a Customary Union was
entered into by the plaintiff with Angelina and that this union
still subsists. It is also clear that Angelina has deserted the plain-

tiff and is living with another man in the district of Engcobo,
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and that she has no intention of returning to the plaintiff. Under

the circumstances the plaintiff' is entitled to an order dissolving the

union and the return of the dowry paid less the customary deduc-

tions. The summons does not specifically ask for a dissolution of

the union nor does it contain a prayer for the return of the woman.
In cases of this nature Native Custom requires that, where a

woman deserts her husband or partner, he must demand her return

failing which the restoration of the dowry paid for her. If he

does not ask for her return before claiming the repayment of the

dowry, his action is regarded as tantamount to a rejection of her.

As already stated, it is abundantly clear that Angelina has no

intention whatsoever of returning to the plaintiff. The Native

Commissioner has found as a fact that she has contracted a second

union or marriage.

In the case of Liwani v. Batakati (5 N.A.C. Trans. P. 57), it Avas

decided that where a woman without cause deserts her husband and

elopes with another man with whom she persists in living in adult-

ery and will not return, her huband is entitled to an order dissol-

ving the marriage and to the return of his dowry.

Although there is no prayer for the woman’s return or for an

order dissolvfing the union, this Court is satisfied that substantial

jutice has been done and that no prejudice has resulted from this

defect.

The appeal is dismissed with co.sts.

RADEBE SANDCKWALUKA v. NAKILE MNTUMNI.

(Lusikisiki.)

1930. November 18. Before J. M. Young, President, R. H.

Wilson and W. C. H. B. Garner, Members.

Pound reguJationx.—Trespassing stock.—Proclamation No. 143 of

1919, section 6.

Facts : Appeal from the Native Commissioner’s Court, Libode.

The plaintiff in the Native Commissioner’s Court claimed the

sum of £1 15s. as damages sustained by him by reason of the

trespass of 30 head of cattle, the property of the defendant, on his

cultivated land.
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The defendant denied the trespass and stated that the land

trespassed upon was not the defendant’s.

The Xative Commissioner entered judgment for the defendant

and furnished the following reasons for the judgment:—
“Facts found proved:— That plaintitf has never received

a certificate from the magistrate, in terms of sec. T (1) {a) of

Proclamation No. 143 of 1919 authorising him to occupy the

land in respect of which damages are sought. Since plaintitf ’s

right to occiipy the allotment in question has been determined

by sec. 6 (4) of Proclamation No. 143 of 1919, he cannot be said

to have suffered damages by reason of the trespass of cattle

thereon.”

The j)laintiff appealed.

•Tudgment of the Native Appeal Court:—In the opinion of ihis

Court the judgment of the Assistant Native Commissioner cannot

be supported. His reference to sec. G (4) of Proclamation No. 143

of 1919, is not understood. Sec. G of the Proclamation reads:—
(1) It shall be lawful for the Chief Magistrate whenever

he may deem it necessarj- to order an inquiry into the distri-

bution of homesteads or arable allotments in any location.

(2) The resident magistrate thereupon shall call upon all

or any allotment holders in the location to submit applications

for registration of such allotnrents in their occupation as they

desire to be granted permission to occupy under section foui',

and lists of persons in occupation of allotments, together with

the numher and approximate extent of the same in such

location, shall be submitted to the Chief Magistrate, with the

recommendation of the resident magistrate thereon.

(3) Upon receipt of the Chief Magistrate’s diiections

theieon, the resident magistrate shall comply with the pro-

visions of sec. two.

(4) From and after a day fixed by the Chief Magistrate all

rights to occupy unregistered allotments in- such location shall,

notwithstanding to the contrary in this proclamation, l;e

determined and the said allotment shall revert to commonage.

There is nothing on record that any enquiry into the distribution

of allotments in the location in which the plaintiff resides, and in

which the land is situated, has ever been ordered by the Chief

Magistrate. Under the circumstances the i)rovisions of that sec-

tion do not apply.
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Sec. 3 of the Proclamation provides that:—
“All land occupied as a homestead or cultivated for grow-

ing crops by any person at the date of taking effect of Cape

Proclamation No. 195 of 1908 (namely, the 9th May, 1908),

and in his continuous occupation from that date until the

date of inquiry mentioned in sub-sec. (1) of sec. six or prosecu-

tion shall be deemed to be in his lawful occupation, unless

proof to the contrary shall be adduced.”

The plaintiff has testified that he has been in occupation of the

land trespassed upon since before East Coast fever and that it was

allotted to him by the Headman Ginga and a Native Constable.

He must, therefore, be presumed to be in lawful occupation unless

the contrary is proved.

The appeal is allowed with costs, the Native Commissioner’s

judgment set aside and the case returned to be dealt with on the

merits.

PAYENDANA v. ZWELIBE.

(Lusikisiki.)

1930. November 19. Before J. M. Young, President, R. H.
Wilson and E. C. Pinkerton, Members.

Allotment of daughters of Right Hand House by eldest son of

Great House during minority of eldest son of Right Hand
House not in accordance u'ith custom.

Eact.s : Appeal from the Native Commissioner’s • Court,

Ngqeleni.

In tliis case the plaintiff claimed from the defendant (1) A black

ox, white face. (2) A black and white cow’ and her two black and
w’hite heifer calves. (3) One head of cattle or its value i'5.

(4) 2 goats or their value £1. (5) The sum of £1.

The defendant in his plea admitted liability for one beast or its

value £5, 1 goat or its A’alue 10/- and the sum of £1. In his evi-

dence he admitted further liability for one heifer and a second

goat.

The Assistant Native Commissioner entered judgment for plain-

tiff on all claims with costs and the defendant has appealed. The
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disputed items are the claim for the black ox, white face and the

black cow and 1 of her heifer calves.

The late Gobenqa, the father of the parties, had 2 wives or

partners. Zibindi is the eldest son of the Great House. In the

Right Hand House there were 5 sons and 5 daughters. The sons

are:—Payindana, Ndlanya, Zwelibi, Mbetele and another. The

daughters are:—Horuda, Nogqiki, Nokinqa, Nomtu and Lomane.

The plaintiff alleges that, after his father’s death an allotment of

the daughters was made by Zibindi, the defendant and his mother,

that Nokinqa was allotted to Ndlanya, that she was married twice,

that the black ox with white face is one of the animals paid as

dow’ry for her and that he purchased this ox from Ndlanya. The
defendant admits that Nokinqa was twice married and that the ox

is part of her dowTy. He denies the allotment and sale.

Judgment: The onus of proving the allotment is on the plain-

tiff’. In the opinion of this Court he has not discharged that orms.

The allotment of the daughters of the Eight Hand House by the

eldest son of the Great House during the minority of the heir oi

the Right Hand House would not be in accord with Native Custom.

The evidence which the plaintiff has adduced is not sufficient to

satisfy this Court that the custom was departed from and on this

point the appeal must succeed.

With regard to the cow and her calves there is ample evidence

on the Record to support the Assistant Native Commissioner’s

findi 2ig that the defendant used a sum of £4 belonging to plaintiff,

that he pointed out a yellow heifer, one of the dowry cattle of his

sister Lomane, as the animal which he was giving to plaintiff for

his money, that plaintiff accepted the heifer, that the defendant,

with the plaintiff’s consent, paid away the heifer as dowry, that

it was replaced by the black and white cow and that this cow has

since had two heifer calves.

The appeal will be allowed with costs, and the |)udgment of the

trial court altered to judgment for plaintiff for (a). The delivery

of the black and wdiite cow and her 2 black and white heifer calves

or their value £15. (b). One head of cattle or its value £5. (c)

2 goats or their value £1. (d). The sum of £1, and (e). ('osts of

.suit.
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(LUSIKISIKI.)

1930. November 18. Before J. M. A'orxo, President, 11. H.

Wilson and W. C. H. B. Gaknee, Members.

Pondo Custom.—Liability of hraalhead for torts of married sons

u'ho are inmates of his kraal.

Facts: Appeal from the Native Commissioner’s Court, Port St.

John’s.

In this case tlie plaintiff claimed £25 as damages for adultery

and pregnancy.

The first defendant denied the intimacy and that he was the

father of the plaintiff’s wife’s child. The second defendant

admitted that he was the father of the first defendant and that the

first defendant was an inmate of his kraal, but said that he was not

liable for his son’s torts as the son was a married man and that he

had provided him with a wife.

The Native Commissioner, after hearing the evidence, entered

judgment as prayed against both defendants and they have

appealed.

On the facts there is no doubt that the first defendant committed

adultery with the plaintiff’s wife and rendered her pregnant.

With regard to the question of the second defendant’s liability

as kraal head, this Court is of opinion that a kraal head is respon-

sible for torts committed by all his sons who are inmates of his

kraal, whether such sons are married or not, and that the only way
in which a father can free himself from this responsibility is by

making his son set up a separate establishment.

The Court is aware that there are conflicting decisions on this

point, but it is satisfied that those decisions in which a contrary

view has been expresed are not in conformity with the custom as

observed generally throughout Pondoland.

The appeal is dismissed with costs.
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(
U MTATA

. )

1930. November 11. Before J. M. Young, President, F. N.

DobAN and E. W. Bowen, Members.

Evidence to contradict witness.—When prior inconsistent state-

ment admissible.—t'riniinal record, admissibility of.

Facts : Appeal from the judgment of the Native Commissioner’s

Court, l^mtata.

In this case the jilaintilf claimed from the defendant £15 as

damages for adultery alleged to have been committed by defendant

with the plaintift’s wife on the night of the 2nd March, 1930.

The plaintiff’s case is that on the night in question his wife was

found in the act of adultery with defendant in a donga near the

plaintiff’s kraal by the plaintiff’s sons, Gamalaziwo and Mbatsho-

bonke, that on being discovered the defendant ran away and was

pursued and assaulted by them. The defendant denies that he

was caught with the plaintiff’s wife and alleges that, whilst search-

ing for his horses some disuince from plaintiff’s kraal, he was

attacked by Gamalaziwo, Mbatshobonke and Ntlakanyana, plain-

tiff’s sons, and severely assautled without any reason or provocation.

Gamalaziw’o, Mbatshobonke and Ntlakanyana were tried for and

convicted of assault. They all gave evidence at the criminal trial.

Nomaki, their mother, plaintiff’s wife, also gave evidence at that

trial. During the hearing of the present case Nomaki, Gamal-
aziwo and iMbatshobonke gave evidence on behalf of the plaintiff.

In cross-examination they were asked whether they had made
certain statements at the criminal trial inconsistent with their

testimony then given and they admitted that, in certain respects,

their evidence was inconsistent with what they had said at the

criminal trial.

At the conclusion of the defendant’s case Mr. Hemminy on behalf

of the defendant, applied to have the proceedings of the criminal

case ])ut in through the clerk of the court. This was objected to

by the plaintiff’s attorney. The objection was upheld and judg-

ment was entered for plaintiff in terms of his ])iayer.

.1 uiKi.MENT : Against this judgment an appeal is brought on the

grounds :
—

fl) That the Native Gommissioner erred in refusing to allow

the clej'k of the court to put in the record of the criminal

• \ A
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trial for the purpose of proving that the witnesses had

made statements inconsistent with their testimony in the

present case

;

(2) That the judgment is against the weight of the evidence

and probabilities of the case.

With regard to the first of these grounds the rule applicable to

the point is thus stated by Stephen (Article 131) :
—

“ Every witness under cross-examination, in any proceeding,

civil or criminal, may be asked whether he has made any former

statement relative to the subject-matter of the proceeding and

inconsistent with his present testimony, the circumstances of the

supposed statement being referred to sufficiently to desig-

nate the particular occasion, and if he does not distinctly admit

that he has made such a statement, proof may be given that he

did in fact make it.”

The gist of the matter lies in the words “ Relative to the subject-

matter of the proceeding ” and if he does not distinctly admit

that he has made such a statement.” A reference to the evidence

of the witnesses Nomaki and Mbatshobonke shows that they ad-

mitted that they had made certain statements at the criminal trial

which were not consistent with their present testimony, and the

witness Gamalaziwo does not specifically deny that he made the

statement that he expected to find his mother with some one in the

garden.

Under the circumstances it does not appear that the defendant

has suffered any prejudice by the refusal of the Assistant Native

Commissioner to allow the Record of the criminal trial to be put

in. If any irregularity has been committed by the exclusion of

the Record, it is not such an irregularity which would influence

this Court to set aside the judgment, if there is evidence to justify

it.

A great deal of evidence was given for the plaintiff, and no doubt

there are certain contradictions and inconsistencies, but on the

whole, if the evidence was believed by the Assistant Native Com-
missioner, as it was—and he has furnished sound reasons for his

belief—this Court cannot see any ground why it should interfere

with his decision. There is sufficient evidence upon the Record to

justify the finding of the Assistant Native Commissioner, and the

consequence is that the appeal must be dismissed with costs.
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(Umtata.)

1930. November 11. Before J. M. Young, President, F. N.

Doran and E. W. Bowen, Members.

Adultery.—Absence of Ntlonze.—Clear and convincing -proof of

misconduct required.

Facts : Appeal from the judgment of the Native Commissioner’s

Court, Engcobo.

JUDGMENT : The evidence in this case is extremely meagre and

insufficient to establish the plaintiff’s case. There is nothing on the

Record to show when the plaintiff went away to work, nor is there

any proof that he could not have had access to his wife at a time

when he might have been the father of her child. The parties are

natives and it has been laid down on innumerable occasions that in

the absence of a catch, the production of ~ Ntlonze ” and the other

elements which are usually present in cases of this nature, very

strong evidence of adultery is required. Proceedings of this kind

have always been regarded as of a quasi-criminal character and
clear and satisfactory proof is necessary to establish the misconduct.

The only evidence of adultery is that of the plaintiff’s wife.

Nowayiti, another wife or partner of the plaintiff, was called to

support her. Her evidence in regard to the payment of the
“ Nyoba ” fee is inconsistent with Native Custom and in the

opinion of this Court, it would be dangerous to accept it.

The appeal is allowed with costs and the judgment of the trial

court altered to one of absolution from the instance with costs.
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(Umtata.)

1930. November 11. liefore J. M. Yoing, President, E. N.

Doran and 11. D. H. Barry, Members.

Illegal contract.—Illegality of.—Not lAeaded hvt raised in argu-

ment before trial court and subsequently made a gro^ind of

appeal.—Judicial cognisance.—Native herbalist.— Payment of

fee to.—Claim for return of.—Act 13/1928, section 34.—Potior

est conditio defendentis.—Ex dolo nialo non oritur actio.

Facts : Appeal from the judgment of the Native Commissioner’s

Court, Engcobo.

Judgment: In this case the plaintiff, now respondent, sued the

defendant for the recovery of a black cow and her calf or their

value <£7 10s. The summons alleges that about the year 1927, the

defendant represented himself to the plaintiff as a herbalist able

and qualified to cure the plaintiff’s daughter, Nomkwa, who was

suffering from fits, and undertook and guaranteed to cure her on

payment, in advance, of one heifer, which the defendant agreed

to return to the plaintiff should he fail completely to cure the said

Nomkwa; that, in pursuance of the said agreement, the plaintiff

delivered a certain black heifer to the defendant, which heifer has

since had a calf, that the defendant treated and failed to cure the

said Nomkwa and neglects and refuses to return the said heifer,

now a cow, with her increase.

To this claim the defendant pleaded:—
1. Except for admitting that he is a herbalist, Nomkwa’s ail-

ment, delivery of the heifer in question and refusal to

return it, defendant specifically denies the remaining

allegations of the particulars of claim.

2. Defendant says that about five years ago plaintiff took his

daughter Nomkwa- to him (defendant) and left her with

him (defendant) for medical attendance. That about the

same year Nomkwa recovered from her ailment, defend-

ant took her back to plaintiff who paid him (defendant)

Mlandu beast—the beast in question, then a heifer tollie

— for his services. Defendant denies therefore that plain-

iifl' has any claim to the beast and its increase.
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The Assistant Native Commissioner found for the plaintift and

entered judgment for the cow and calf or their value £7 10s., and

costs.

In his reasons for judgment he says :

—“ I was quite satisfied that

the agreement as alleged was made between the parties, while being

aware that a herbalist has no action at law to claim fees, but the

agi'eement between the parties which was sufficiently proved w'as

to my mind sufficiently binding on the parties. It was clear that

defendant did not cure the girl. I therefore held that defendant

had to return the beast and its increase in terms of the original

agreement.”

The defendant has appealed on the following grounds:—
1. That the agreement alleged by the plaintifl: in paragraph 1

of the particulars of claim being illegal on the face of it,

and the trial court’s attention having been drawn to its

illegality by defendant’s attorney in argument, the proper

judgment was one dismissing the summons with costs.

2. That even though defendant’ attorney had not raised the

question of illegality in the course of the trial it was the

duty of the trial court to have done so mero inotu.

3. That plaintiff being a party to an agreement which was

illegal on the face of it cannot recover from the defendant

(who was in possession and in the better position in law)

the animal paid by plaintiff to defendant in respect of such

illegal agreement.

4. That the agreement alleged by plaintiff in paragraph 1 of

the particulars of claim is contrary to the provisions of Act

134 of 1928, and to the provisions of Act 34 of 1891, which

the former repealed.

5. That the judgment is against the weight of the evidence and

the allegations relied upon are wholly improbable.

Even if we accept the Assistant Native Commissioner’s finding

on the facts it remains necessary to consider whether the agreement

was a valid one which could in law be enforced. The illegality

has not been pleaded but j)leadings are intended for issues of fact

and not for contentios in law; and, if there be any illegality

manifest on the face of the agreement it is not only competent for

but it is the duty of this Court to consider it.

The Medical, Dental and Pharmacy Act makes it iinlawful for

any person, not registered as a medical practitioner, for gain, to

])ractise as a medical practitioner or to perform any act specially
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pertaining to the calling of a medical practitioner, or pretend or

by any means whatsoever hold himself out to be a medical prac-

titioner.

It will thus be seen that the defendant, not being registered as a

medical practitioner, and not being in possession of a degree,

diploma or other qualification as a medical practitioner, doctor of

medicine or physician, contracted and underto.ok to do and did

something which was clearly illegal. The question then is, can

the plaintiff succeed? Is he entitled to invoke the assistance of

the Court to enable him to recover the possession of the cow and her

calf delivered to the defendant in pursuance of the agreement?

In the opinion of this Court he cannot. The law covering con-

tracts tainted with illegality was fully considered in the case of

Brandt v. Bergstedt (1917, C.P.D. p. 347). In that case Kotze, J.

said:
—“The general principle of law in regard to illegality is

well stated by Lord Mansfield in Holman v. Johnson (1 Cowp.

p. 343) in the following terms:—
‘ The objection that a contract is immoral or illegal, as between

plaintiff and defendant, sounds at all times very ill in the mouth
of the defendant. It is not for his sake, however, that the objection

is ever allowed, but it is founded on general principles of policy

which the defendant has the advantage of, contrary to the real

justice as between him and the plaintiff, by accident, if I nay

say so. The principle of public policy is this. Ex dolo malo non

oritur actio. No Court will lend its aid to the man who founds

his cause of action upon an immoral or illegal act if from the

plaintiff’s own stating or otherwise the cause of action appears to

arise ex turpi causa or the transgression of a positive law of this

country, there the Court says he has no right to be assisted. It is

upon that ground the Courts go, not for the sake of the defendant

but because they will not lend their aid to such a plaintiff. So if

the plaintiff and defendant were to change sides and the defendant

was to bring his action against the plaintiff the latter would then

have the advantage of it
;

for where both are equally at fault

potior est conditio defendentis.’
”

As already stated, what the defendant contracted to do was

unlawful and the principles above set out must apply.

The result is that the appeal will be allowed and the judgment
of the court below altered to judgment for defendant with costs.



MPONDO MANTSHl'LE /. (JANDWANA A'JEJE. 71

(Kokstad.)

1930. November 26. Before J. M. Young, President, E. G.

Lonsdale and F. H. Bhownlee, Members.

Public holiday.—Sunday.—Process returnable on.—Act 38 of 1927

and rules of Native Commissioners’ (dourts.

Facts : Appeal from the judgment of the Native Commissioner’s

(_'omt, Matatiele.

Un the 25th day of April, 1930, an order was made in the

following terms:—“ It is ordered that the messenger of the Court

do take from the respondent, Mpondo Mantshule, or from any other

person in whose possession it may be found, a certain black gelding

which he wrongfully and iinlawfully spoliated from the applicant,

and that the messenger do restore the said horse to the possession of

the applicant; and further the said respondent be called upon to

show cause on Thursday the 29th day of May, 1930, at 10 o’clock

in the foreno-on why this order should not be made final with costs.

The 29th day of May, 1930, was a public holiday (Ascension

Day). On the 30th day of May, in the absence of respondent, this

order was made final with costs.

The respondent now appeals on the following grounds :
—

1. The return day of rule nisi, namely, the 29th May, 1930,

was not a Court or business day but a public holiday,

when the magistrate’s office was closed, and the presiding

magistrate acted wrongfully and illegally and committed

a gross irregularity in making the said rule final with costs

against respondent, upon applicant’s application, on Die

30th May, 1930.

2. The applicant was not, in any event, entitled to a spoliation

order as he failed to institute spoliation proceedings time-

ously and delayed action for a period of five weeks,

during which time a third pai'ty had become possessed of

the horse forming the subject of the spoliation ])roceedings

instituted against respondent.

Judgment : In the opinion of this Court, there being no provision

either in the Native Administration Act, 1927 (Act 38 of 1927) or

in the Ilules of Procedure ap])licable to Native Commissioner’s

Courts aiithorising Native Commissioners to hear on the following
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day any cause or matter in which the process is returnable on a

Sunday or piihlic holiday, the proceedings lapsed and the order

made on the 30th May, 1930, was therefore irregular.

The appeal is allowed with costs and the Native Commissioner’s

judgment or order is set aside.

JOHN DUBE V. TOM APBIL.

(Kokstad.)

1930. November 27. Before J. M. Young, President, E. O.

Lonsdale and F. H. Brownlee, Members.

Defamation

.

—Primlege.—Witness in court 'proceedings.

Facts : Appeal from the judgment of the Native Commissionei ’s

Court, Mount Fletcher.

In this case the plaintiff claimed from the defendant the sum of

£100 as damages for defamation. The defendant in his plea denied

liability. He admitted that in the course of his evidence under

oath in a criminal case, in which he was the accused, and which

was heard before the magistrate’s court of Mount Fletcher, he did

make certain statements under oath of and concerning the plaintiff.

He said that such statements were made to the presiding magis-

rtate whose duty it was to receive them and that a corresponding

duty lay upon him to make a full disclosure in the premises. He
pleaded further that such statements were made without malice in

his own defence on a privileged occasion and that the communi-
cation was a privileged one.

The facts of the case are that on the 26th Fehruarv", 1930, the

defendant was tried for and convicted of the theft of certain

clothing, groceries, etc., the property of Mr. J. S. Moffet of Mount
Fletcher. Both the plaintiff and the defendant were in the employ

of Mr. Moffet, the plaintiff^ as a salesman and the defendant in a

subordinate capacity as a storeman. The plaintiff gave evidence

for the Crown. At the conclusion of the Crown case the defendant,

who had pleaded guilty, elected to give evidence on his own behalf

and in the course of his evidence he made certain statements impli-

cating the plaintiff in the theft.
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The Native Commissioner entered a judgment of absolution from

the instance with costs. In his reasons for judgment he says that

he did not know which of the parties to believe. The plaintiff has

appealed. It has been urged on his behalf that the occasion was

not a privileged one, that there was no necessity for the defendant

to make any statement and that it must be presumed that in making
the statement he was actuated by malice. It has also been urged

that the statement was made voluntarily and not in answer to a

question and that the onus of proving that the words were not

spoken maliciously was on the defendant.

Judgment: Now in the opinion of this Court the defendant bad

the right to give evidence on his own behalf whether he had entered

a plea of guilty or not and having elected to do so, it was his duty

to place the true facts before the Court to enable the Court to arrive

at a correct conclusion and impose a suitable penalty. It is true

that the law of this country differs from the English law in that

there is no authority to the effect that there is an absolute privilege

attaching to the utterance of a witness, yet it has been laid dowm
that a certain substantial protection should be accorded to witnesses

and that the privilege of a witness is one which exists prima facie,

but is defeasible on proof of express malice on evidence being pro-

duced that the witness using the words, when using them was
prompted by animus in juriandi. In the case of van lienshurg v.

Snijman (1927, O.P.D. p. 123), de Yillier.s, T. said:—
“ We are prepared, as I have already indicated, to accept that

the words were spoken in answer to a question, but even if this

was not so, even if they had been volunteered, I am not prepared

to say that that would affect the result. One has to bear in mind
that the privilege must not be construed in a limited spirit, and
it may well be contended that the words used were sufficiently

germane to the proceedings as a whole, whether on a point of

credibility or as bearing on the sentence, to keep the matter within

the privilege that the witness was not going without the limits

of the privilege in a case like the present. Under the circum-

stances the plaintiff’s case fails unless he can satisfy the Court

that there was animus injuriandi

.

And here we may expediently

refer to the words already referred to in the case of McGrepor v.

Saijles

:

‘ according to the authorities it was necessarv under such

circumstances to the success of the plaintiff that he shall satisfy

the Court of three things:— Eirst, that the witness was actuated
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by express malice; second, that the words spoken were false, and

third, that the witness who uttered them had no reasonable ground

for believing them to be true.’
”

Applying these principles to the facts of the present case this

Court has come to the conclusion that the occasion was a privileged

one and that the plaintiff has failed to prove that the evidence

given by the defendant was false, that when he gave that evidence

he had no reasonable ground for believing it to be true and that he

was actuated by express malice.

The appeal is dismissed with costs.

NYWEBA DLANGAMANDLA v. NTUTA GALI.

(Kokstad.)

1930. November 25. Before J. M. Young, President, E. G.

Lonsdale and F. H. Brownlee, Members.

Baca custom.—Fines paid for elopement do not merge in doicrg

until after Customary Union complete.

Facts : Appeal from the judgment of the Native Commissioner’s

Court, Mount Frere.

In this case the plaintiff' claimed four head of cattle or their

value £20. In his particulars of claim he alleged that he became

engaged to marry the defendant’s daughter and paid three head of

cattle on account of dowry, that these cattle have now increased

to four and that the defendant’s daughter, without just cause,

rejected him and married another man.

The defendant denied the alleged engagement and stated that

the plaintiff eloped with his daughter on three different occasions

and that one head of cattle was paid as a fine for each elopement.

Judgment: It seems clear from the evidence that the plaintiff

eloped with the defendant’s daughter and that a red and white

heifer, which has since had two increase, was paid as an elopement

fee and two head of cattle were subsequently paid on account of

dowry. One of these animals has died. It is also clear that the

defendant’s daughter has rejected the plaintiff.
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The question for decision is whether the plaintiff is entitled to

the return of all the cattle paid or whether the defendant is justi-

fied in refaining the beast paid as elopement fee.

The facts being put to the Native Assessors they are unani-

mous in stating that fines paid for elopement do not merge in dowry

until after marriage. This expression of opinion is consistent

with the decisions in the cases of Makwenkwe Qoqa v. Lanya, heard

in this Court on the 23rd May, 1929, and Gqilipela Tanyana v.

James Mahija (3 N.A.C. 260).

The appeal is acordingly allowed with costs and the judgment of

the court below altered to judgment for plaintiff for one beast or

its value £5 and costs.

MANTANTA v. PCNGULA.

(Kokstad.)

1930. November 27. Before J. M. Young, President, E. G
Lon.sdai.e and E. H. Bkownuee, Members.

Native Custom.—Customary Union of man and brother's widow

2)rohi1}ited by HJanywini Cvstom.

Facts : Appeal from the judgment of the Native Commissioner’s

Court, Uinzinikulu.

The plaintiff in this case claimed:— A declaration of rights in

regard to three girls named Nonkohlwane, Cotshiswa and ^latus-

wana and to the dowries paid for them.

In his particulars of claim he alleged:—
1. The parties hereto are Natives.

2. Some years ago plaintiff' married Mastuluniani
,
according

to Native Custom, and he ]>aid dowry for her to lier father.

3. There were several children of the aforesaid marriage,

several of which died leaving 3 girls surviving, named Nonkohl-

wane, Cotshiswa and Matmsw'ana.

4. Plaintiff’s wife subsec|uently deserted him and she went to

defendant’s kraal taking with her the aforenamed 3 female

children.
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5. The said Nonkohlwaiie has become engaged to one Mtshi-

beni Mpepa and defendant has received the sum of £9 as dowry
for her, in addition to which certain stock has also been paid to

defendant by description as dowiy for her, to all of which
plaintiff is entitled.

6. Defendant disputes plaintiff’s right to the custody and the

dowry of the aforenamed d girls and defendant wrongfully and
unlawfully claims to be entitled thereto.

The defendant pleaded as follows :— Paragraphs 1 and 6 of the

summons are admitted. Save for admissions hereinafter contained,

defendant denies the allegations contained in paragraphs 2, 3, 4

and 5 of the summons and states :
—

1. “ That his father Polobile and the plaintiff were half

brothers—Polobile being younger son of Miliso in the latter’s

first hut, and plaintiff being eldest son in Miliso’s second hut.

2. That Mastuluniani, mother of the girls in question, was

the wife of defendant’s late father Polobile, to whom she was

married according to Native Custom; 12 head of cattle were paid

as dowry for her prior to Polobile’s death and two children

were born, defendant and a girl Nomtsheba, issue of the said

marriage.

3. Defendant denies that plaintiff was ever married to Mastul-

umani and states that if would have been in direct conflict with

custom for him to enter into a marriage with her after his

brother, Polobile’s death.

4. After Polobile’s death an ngena union was arranged be-

tween his widow Mastuluniani and his brother the plaintiff, the

latter being appointed to raise seed to Polobile’s hut, of which

defendant is the heir.

5. The three girls in question were issue of this ngena union

and plaintiff has no right to them or to their dowry.

6. Defendant contends that as heir of Polobile he is entitled

to the custody, control and dowries of the three girls in question.

7. After Polobile’s death a further five head of cattle were

paid as dowry for Mastulumani by Polobile’s eldest brother,

who was at the time the kraal head. These cattle Fani (the

brother in question) borrowed from plaintiff, and plaintiff

actually sued Fani for these five head of cattle and a sixth as his

ngena fee, before headman Pasmeni. The headman gave judg-

ment against Fani, ordering him to pay plaintiff the 6 head of

cattle claimed.”
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Wherefore defenclant prays that plaintiff’s claim (a) and (6) may

he dismissed and judgment be entered thereon for defendant with

costs of suit.

Evidence at considerable length was heard and judgment in the

following terms was entered : “For plaintiff for dowry paid and to

be paid for Xonkohlwana and costs of suit.”

Against this judgment the defendant has appealed and the plain-

tiff has brought a cross-appeal. The cross-appeal is brought on the

following grounds:—
1. That no marriage or Customary Union between the late

Itolobile and Masitulumani ever subsisted.

2. That even assuming that the late Eolobile had been married

to Masitulumani that marriage was dissolved by the death

of Eolobile.

3. That the defendant failed to prove the ‘‘ ukungena ” union

between plaintiff and Masitulumani.

4. That all the essentials which are necessaiy to constitute an
“ ukungena ” union are absent.

5. That the evidence does not support the judgment.

b. That the evidence and surrounding circumstances support

the plaintiff’s contention that a Customary Union was

entered into by him with Masitulumani.

Judgment: With regard to the first of these grounds there is

ample evidence to prove that a Customary Union was consummated
between Eolobile and Masitulumani. It is common cause that

Eolobile paid twelve head of cattle as dowry, that there was co-

habitation between him and Masitulumani, that they lived together

for a j)eriod of from two to four years and that she bore him two
children, one of whom is the defendant.

Dealing with the remainder of the grounds advanced on behalf of

the (ross-ap])ellant, the Assistant Native Commissioner has found
as a fact that the plaintiff “ Ngenaed ” Masitulumani, Eolobile’s

widow. The evidence and the surrounding circumstances support
this finding. In reply to the question whether it is in accordanc’e

with custom for a man to contract a Customary Union with his

brother’s widow, the Native Assessors Tuianimouslv state that

iNative Custom piohibits such a union. This Court accepts this as

a correct statement of the custom.

For these reasons the cross-appeal must fail and is dismissed with
cost s.
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The main point raised in the appeal is that the Assistant Native

Commissioner has gone outside the pleadings in awarding the

dowry paid and to be paid for Nonkohlwana (one of the daughters

of the “ ukungena ” union) to the plaintiff. The Assistant Native

Commissioner admits that he went beyond the plaintiff’s claim in

giving the judgment recorded. He says that he did so because he

considered that in justice and equity the plaintiff' was entitled to

some consideration. In the opinion of this Court he has erred. It

was not competent for him to make the award he did. It was

not prayed for nor is it consistent with Native Custom.

The appeal is allow’ed with costs and the judgment of the court

below altered to judgment for defendant with costs.

HOLLAND BAKACC v. HOCKLY MBUWANA.

(Kingwilliamstown. )

19>30. Fehruarij 2. Before J. M. Young, President, E. D. Beale

and C. P. Alport, Members.

Adultery, damages for.—Christiau rites marriage, effect of.—Con-

sortium, loss of.—Condonation.

Facts : Appeal from the Native Commissioner’s Court, King-

williamstown.

In this case, appellant, the defendant in the court below, was

sued by respondent for five head of cattle as damages for adultery,

resiilting in pregancy, committed by him with respondent’s wife.

The admitted facts are that, during respondent’s absence at the

goldfields, appellant caused the pregnancy of respondent’s wife, to

whom he was married by Christian rites; that on damages being

demanded from him by respondent’s father, on his son’s behalf,

the appellant tendered three head of cattle; and that this tender

was refused as inadequate. The respondent w'as awarded five

head of cattle in the court below. From this judgment an appeal

was brought on the grounds that the damages awarded was excess-

ive as it was common cause that respondent and his wife were

married by Christian rites and that they lived together subsequent

to the act of adultery and that, for these reasons, the tender was

sufficient.
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Judgment : In the opinion of this Court the respondent by enter-

ing into a marriage by Christian rites has contracted himself out

of the operation of Native Custom and any action for damages for

adultery must be dealt with according to common law. In Viviers

V. KiUian (1927, A.D. 449) and Bradshaw v. Bradshaw and Hecker

(W.L.D. 1927) it was held that, although condonation was no bar

to a claim for damages, it operated in mitigation of damages, and

that plaintiff having suffered no loss of consortivm was not entitled

to damages under that head, but was entitled to compensation for

contumelia inflicted upon him. In those cases nominal damages

were awarded. If the present case might be appropriately viewed

in the light of theses decisions then the tender of three head of

cattle was ample. We are also satisfied that in the particular

circumstances of the case the tender was sufficient. The appeal is

allowed with costs and the judgment of the trial court altered to

judgment for plaintiff for three head of cattle or £15. Plaintiff

to pay costs.

JAMES SOLOMON v. KOLOSILE FABA.

(Kingwilliamstown.)

1929. June 5. Before J. M. Young, President, E. D. Beai.e

and C. P. Aluort, Members.

Seduction.—Damages for.—Ordinary amount of.—Minor.—How
sued.

Facts : Appeal from the Native Commissioner’s Court of Albany.
In this case the appellant sued respondent in the court below for

[a) £12 10s. balance of damages for the seduction and pregnancy
of a girl named Maggie, the minor daughter of plaintiff', and {h)

£4 10s. being an amount expended in connection with the confine-

ment and lying-in expenses of Maggie.
At the trial respondent excepted to the summons that he was a

minor, and, that his father being dead, the siimmons should have
been directed against his guardian, James Valtein. The Commis-
sioner overruled the exception holding that as there was no pro-
vision in the regulations under which an exception or objection
could be taken the case must proceed.
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It does not appear from the llecord whether the respondent was

called upon to answer or plead to the summons. No answer or

plea is recorded.

After the evidence of the plaintiff and two witnesses had been

taken and apparently without the plaintiff having closed his case

and before any evidence was led on behalf of the defendant judg-

ment was entered in the latter’s favour with costs.

Against this judgment plaintiff has appealed on the ground that

it is not in accordance with Native Custom for the reason that

plaintiff should have been awarded the customary damages of six

head of cattle or their equivalent.

Judgment: The evidence recorded is to the effect that Maggie
was seduced and made pregnant, that she gave birth to a male

child during the month of July, 1928, that defendant, on being

taxed, admitted having seduced her and being the father of her

child, that, on damages being demanded, Janies Valtein paid,

from time to time, three head of cattle on account, that the child

died soon after birth and that Maggie has since had a child by
another man.

The Native Commissioner in his reasons for judgment states that,

in the absence of information as to what the custom is under ihe

circumstances in which plaintiff’s daughter is placed, he relied

on the rule that plaintiff must come into Court with clean hands

and, as his daughter is a girl of loose character, he was of opinion

that the claim should not succeed. Further, the defendant being

a minor would not in any case be liable for damages in the

premises. Although the claim in the summons is for money
including disbursements for lying-in expenses it seems clear both

from the evidence and from the grounds of appeal that the action

is based on Native Custom and that being so. Native Law must be

applied.

Accordingly defendant, being a minor, should have been sued

assisted by his guardian. The latter should also have been cited

in his personal capacity as being liable under Native Custom for

the torts of his ward.

There appears to be a diversity of practice in the various districts

of the Cis-kei in regard to the number of cattle claimable in cases

of seduction followed by pregnancy. This Court is of opinion that

it is desirable to bring these differing practices into line and to lay

down what damages should be ordinarily awarded.
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In the Transkeian Tenitoiies where Native Law has been pre-

served it is customary to allow five head of cattle or their value

at £5 each in such cases, and whilst not wishing to interfere with

the discretion of Courts of Native Commissioner in assessing dama-

ges when very special circumstances are present, this Court is of

opinion that an award of five head of cattle is reasonable.

In the present case there is nothing on the Record to show' that

when plaintiff’s daughter w’as rendered pregnant by defendant she

w'as not a virgin, and the fact that she has since had a child by

another man should not therefore affect the amount of damages

claimable for her defloration by defendant.

The appeal is allowed, and in order to enable the plaintiff to

take further action as he may be advised the Native Commissioner’s

judgment is altered to absolution from the instance with costs.

Having regard to all the circumstances of the case and the manner
in which it was dealt with in the court below there will be no

order as to costs in this Court.

JOHNSON NONDLEKAZI v. MILDRED NONDLEKAZI AND
MEOLOZI NTSIMANGO.

(Lusikisiki.)

1980. March 25. Before J. M. Young, President of the Native
Divorce Court (Cape & O.F.S.).

.5nfive Divorce.—Adultery, yrovnd.i for divorce.—Damayes ayaiast
co-re.spondent.—Jurisdiction of Court.—Section 10 of Art 9

of 19.29.

F.auts : Native Divorce suit from the District of Lusikisiki.
In this suit, applicant claimed the dissolution of the marriage

subsisting betw'een himself and his wife (respondent) by reason of
her adultery with one Mfolozi Nfsimango (co-respondent) and f25
as damages against the latter for such aforesaid adultery.

All the parties to the suit were natives in term of Act 88 of
1927 famended by Act 9 of 1929), and applicant and respondent
were married by Christian ceremony, out of community of piop-
erty, as ])iovided by Proclamation 142 of 1910.

N.\ 6
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Co-respondeut excepted to applicant’s claim for damages on the

ground that such a claim was not cognisable by the Native Divorce

Court by reason of the fact that under sec. 10 of Act 9 of 1929

such claims are cognisable by Native Commissioner’s Courts and

should therefore be brought therein.

Co-respondent further claimed in reconvention from applicant

the delivery of a horse, saddle, bridle, and saddle cloth, the

former’s property, which he alleged applicant had wrongfully and

unlawfully taken from him, or alternatively, payment of their

value £18 10s.

Applicant pleaded that he had taken these articles when he had

caught co-respondent in adultery with his wife, that in accordance

with well established Native Custom the articles were intended as

“ ntlonze,” and that they were retained as payment on account

of damages.

Judgment: In ordering a dissolution of marriage, the Court

dismissed b-oth the applicant’s claim against respondent for

damages as well as the co-respondent’s counterclaim against appli-

cant, with costs, holding that in as much as both these claims are

cognisable by a Native Commissioner’s Court, as established under

sec. 10 of the principal Act, this Court has no jurisdiction to hear

and determine such matters.

NELLIE LULU EORTUIN v. ALEXANDER EORTUIN.

(Kokstad.)

1930. March. Before J. Mould Young, President of the Native

Divorce Court (Cape & O.E.S.).

Native divorce.—Griqua, whether Native in terms of Act 38 of

1927 .—Jurisdiction of Court.

Eacts : Divorce suit from the District of Matatiele.

In this case, applicant, a Griqua, sued her husband, respondent,

also a Griqua, for, inter alia, a dissolution of marriage on the

ground of respondent’s alleged adultery. Both parties were domi-

ciled in the municipal area of Matatiele.
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Kesp.ondent excepted to the jurisdiction of the Court hy reason

of the fact that Act 38 of 1927, as amended by Act 9 of 1929

(whereunder the Native Divorce Court is constituted) empowers

this Court to try suits of nullity and divorce between “ native and

native ” only. “ Native ” is defined by the Act as ‘‘ any person

who is a member of any aboriginal race or tribe of Africa,” pro-

vided that any person residing within a proclaimed area “ under

the same conditions as a native shall he regarded as a native for

the purposes of this Act.” Respondent contended that a Gri([ua is

not a person falling within the aforesaid definition and is therefore

not a native for the purposes of the 'Act.

On behalf of applicant it was argued that the tests to be applied

were genealogy, facial appearance, habits of life, and as.sociations,

and in support thereof (juoted several decisions of the Supreme

Court, including the case of Rex v. Ellin (7 S.C. 68) wherein de

ViLLiERS, C.T., held that the Griquas were a Hottentot tribe and

that the infusion of European blood was not sufficient to take them

out of the category of natives. It was further contended that it

was never intended by the Legislature to exclude Griquas from

the scope of the Act for under its provisions a Headman was

appointed over them.' Under the Cape Liquor Licensing Act, No.

28 of 1898 (as amended hy Act 1 of 1916) Griquas are specifically

included under the class of persons called a “ native.” In the

Transkeian Liquor Proclamations (Nos. 104 of 1903, sec. 33, 254 of

1923, amended hy No. 301 of 1925, 250 of 1926 and 332 of 1926)

Griquas are also treated as Natives.

In reply, respondent contended that the coses cited dealt with

liquor laws and as such weie distinguishable and that the hisiory

and genealogy of the tribe was noi scrutinised. In Rex v. run

Niel-erk and Others (C.P.D. 1912, p. 580) it w'as held hy

Buciianax, J., that Gri(|uas did not fall within the definition of
“ native ” in the then Cape Licpioi' Laws. Moreover, in Davids v.

The Executors of Davids (1906, 25 S.C.. 237) it was found that

the Griqua law of succession is the I’oman Dutch Law; and that

Griqua mariages were and are iu community. And finally, it was
pointed out that their estates are administered under the j)rovisions

of the Estates Act, 1913, and not under sec. 23 of the Act 38 of

1927.

Jumi.MEN i' : In allowing the exception and dismissing the

summons, the ('ourt relied on the dictum of Gaxe, A.T., in IRx v.
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Le Fleur (1927, E.D.L. 840) who hold that true Griquas are more

0 ]' less non-existent and that ihe so-called Griquas of to-day are an

ag-gueg'ate of persons of dift'erent colours, only remotely related

to the original tribe, and who would fall within the broad definition

of “ coloured people.” The Court further stated that even if the

original Griqua was considered a “ Native ” the present genera-

tion could not be so classified.

LENNOX MAMBA v. GLEN.

(ButterWORTH.)

1980. March 6. Before J. M. AT)UNG, President, H. E. P'.

White’, and W. I\ C. Trollir, Members.

('ontnhvtory neylujence .—Volenti non fit injuria.

—

Damages.

P'.vrr.s: Appeal from the Native Commissioner's Court for

Idutywa.

In this case respondent (jilaintitf in the court below) residing in

the Location of apj)ellant (Lennox Mamba), sued the latter for the

sum of £'50 as damages alleged to have been sustained by reason

of a])pellant’s wrongful and unlawful action in preventing respon-

dent's stock from grazing on certain portions of land where he

was entitled to graze such stock. Respondent further alleged that

in consecjuence thereof foni' of his stock had died through poverty

and that others were in a poor condition

Appellant (defendant in the court below) denied liability alleg-

ing that respondent was a consenting party to the closing of the

grazing ground, and that, even if he was not a consenting party,

he was guilty of contributory negligence inasmuch as he had failed

to report the conduct of ap])ellant to the Magistrate timeously,

The Commissioner found that appellant did act irregularly in

closing the grazing ground, that respondent was not a consenting

party, and that his rights had been infringed. But respondent did

not prove conclusively that the deaths of his cattle were caused by

appellant’s action and granted him only nominal damages in the

sum of i'l. His reasons for gianting such damages w’ere that appel-

lant was the local authority, that he alone had power to act under
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Proclamation No. 183 of 1920, which had been applied to Idutywa

district by Government Notice No. 1855 of 1925, and that he failed

to carry out the requirements of secs. 1 and 2 of the Proclamation.

Appellant contended that the claim was for actual loss sustained,

that the action was not brought to establish a right, and as no

damages w^ere proved the Commissioner erred in awarding nominal

damages. He maintained that respondent was a consenting party

and that the maxim volenti non fit injuria should have been

applied. Moreover, respondent cannot recover damages which

were caused by his own negligence, vide Matatiele v. Situlane

(5 N.A.C. (Transk.) p. 32) and Davids v. Mendelsohn (15 S.C. pp.

343 and 367), and also Addison on Torts (6th ed., pp. ,23 and 40).

Judgment: In dismissing the appeal, the Court held that appel-

lant’s contention could not be sustained, for the action, although

in form for damages, was in substance for the establishment of a

right, that is, the right of respondent to graze his stock on the

common grazing ground. His rights were undoubtedly violated

and that being the case the Commissioner rightly awarded him

nominal damages.

MASIPUTU MOHLAOLI v. TOLMAN S. NCONYELU.

(Kokstad.)

1930. March 18. Before J. M. Young, President, H. E. Grant
and F. H. Brownlee, Members.

Estate .—Locus standi of widow.—Heir to bring or defend actions.

Facts : Appeal from the Native Commissioner’s Court of Mata-

tiele. In the court below the appellant, a native widow, assisted by
her guardian “ as far as needs be ” brought an action, in her

capacity as the usufructuary of her late husband’s estate, against

the respondent claiming from him the return of certain horses

with their increase alleged to have been “ ncjomaed ” to him by
her late husband.

Respondent pleaded that appellant being a widow was not the

proper person to maintain this action and that she could not sue

in lier capacity as usufructuary of tlie estate in that the action
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should have been brought by the heir of her late husband who was

a major and the administrator of the estate.

The Commissioner upheld the plea with costs. He stated that

the onus was on appellant to show that her guardian, the heir,

refused to assist her, and that she had failed to discharge this

onus. Against this ruling an appeal was brought.

For the appellant it was argued that the Commissioner had

misapplied the law laid down in the cases of Dudumashe v. Kondile

(4 N.A.C. Transkei, p. 299) and Mamalwntsa v. Suta (5 N.A.C.

Transkei, p. 66) where merely the principle that when the guard-

ian or heir refuses to assist the widow she has a locus standi was

enunciated. And it was further argued that a wudow also has a

locus standi if the guardian or heir joins issue with her

On behalf of respondent the case of Mfahlwa v. Mowaba
(4 N.A.C. Transkei, p. 302) was cited where it was held that a

widow cannot sue for property which had never been in her possess-

ion.

Judgment : In dismissing the appeal, with costs, the Court held

that on the death of a Native the property in his estate vests in

the heir who is the proper person to bring or defend any action in

connection therewith.

LILLIAN QWEMESHE v. ZACHAEI'S.

(Bu I'TER WORTH.)

1930. March 6. Before J. M. Young, President, H. E. F. White
and W. F. C. Troelir, Members.

Tender.—Costs.—Judicial discretion.

Facts : Appeal from the Native Commissioner’s Court of

Ncjamakwe. In this case the issue between the parties was the

number of cattle and sheep, and the amount due by respondent,,

in the court below, to the estate of the late Elliot Qwemeshe.

Appellant claimed, inter alia, five head of cattle and thirty

sheep.

Pespondent admitted liability only for three head of cattle and

twenty-seven sheep and tendered these animals. He further
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admitted that there were five head of cattle in the estate but

denied liability for two which he pleaded were never in his

possession.

The Commissioner entered judgment for respondent, with costs,

and ordered him to deliver to appellant five head of cattle at £6

each and twenty-seven sheep at 15/- each.

Against this judgment an appeal was brought, inter alia, on the

grounds that appellant was awarded more than was admitted and

tendered before or during the action and that therefore the judg-

ment should have been for appellant tor so much as the Court

found due to him, with costs. Furthermore the form of the judg-

ment was one foreign to law Courts, and the withholding of costs

from the appellant and ordering her to pay the costs of respondent

was not a proper exercise of judicial discretion.

Judgment: In allowing the appeal with costs, the Court held

that respondent having admitted liability for three head of cattle

only, and not for five head as claimed by appellant, and as this

was one of the issues which the j)arties came to Court to contest,

the appellant having succeeded in his claim for five head should
have been awarded his costs, in the absence of any ground for

withholding them.

The appeal was accordingly allowed, with costs, and the Com-
missioner’s judgment altered to one for appellant, with costs.

EMMA DUNA v. xMANGWAI DUXA.

(Kokst.\d.)

1930. March 18. Before J. M. Aouxg, President, H. E. Gr.^nt
and F. H. Bhow.nlee, Members.

Widow, 'power to contract.—Agreement between widow and guard-
ian.—Native Custom.

I ACTS : Appeal from the Court of the Native Commissioner for
Mount Fletcher. In this case appellant (plaintiff in the court
below) sued respondent (defendant in the court below) for delivery
of four head of cattle or payment of their value £20, and alleged
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that she was the widow of the late Piipu Duna and as such entitled

to the usufruct of any estate cattle belonging to her late husband

:

that on the 5th Xoremher, 1928, plaintiff and defendant entered

into a written agreement whereby defendant undertook to deliver

to plaintiff eight head of cattle in settlement of her claims upon
him in respect of estate stock; and that defendant had. after

demand, paid four head of cattle but neglected to pay the balance.

To this defendant pleaded that he was the guardian of plain-

tiff and denied that she was entitled to the usufruct as claimed

unless she resided at her late hubaird’s kraal or at such kraal as he,

defendant, approved of: that the agreement is invalid because (a) it

concerns estate stock and plaintiff should have been assisted by

her guardian, and (h) if he .signed the agreement (the signature

being by a mark) he did so in ignorance of the terms which had
never been put to him; that plaintiff as a woman has no locus

sfaruli in judicio and must be assisted by her guardian; and, finally,

that the four head of cattle paid by him were paid in full settle-

ment of his liability to plaintiff’.

The Native Commissioner dismissed, with costs, plaintiff’s

summons holding that defendant was the heir to the estate of the

late Pupu Duna and therefore the guardian of plaintiff; that the

agreement relied on was loosely drawn and in conflict with Native

Custom; and th., following the case of Sekeleni v. Seheleni he

was satisfied that this case should be decided in accordance with

Native Custom.

Against this judgment an appeal was brought.

For the appellant it was argued that the case should have been

decided according to common law {vide Xobulau-a v. Joyi,

5 X.A.C. Trans., p. 159), and the point was raised as to whether

a woman could acquire property after the death of her husbaiul.

Respondent contended that a woman could not acquire property

in her own name and cited the case of Gtduse v. 7,uka (4 X.A.C.

Trans., p. 156).

Judgmext: In the opinion of this Court the Native Commissioner

has erred. The agreement sued upon appears to be a perfectly

valid one and we are satisfied that when it was entered into it

was fully explained to and understood by both parties.

The appeal is allowed with costs and the judgment of the Native

Commissioner altered to judgment for plaintiff’ for four head of

cattle with costs.
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(Kingwilliamstown. )

1930. June 12. Before J. M. Young, President, C. P. ALroiir

and C. W. Crawfoku, Members.

Evidence, dismissal of summons without tahing.—Judicial officer

travelling outside issues yleaded.

Eact.s : Appeal from the Court of the Native Commissioner of

Sterkspruit. In Ibis case plaintiff (now appellant) sued defend-

ant (now respondent) for certain goods, or their value £9 4s. 3d.,

directing the summons to defendant as “ Kraalhead” and alleg-

ing that some three years ago
2
)laintitf’s wife deserted him and

took with her these goods, plaintitTs property, to the kraal of

defendant who refuses to return them.

No written plea was filed, but at the hearing defendant’s attor-

ney excepted to the summons on the grounds of res judicata and
splitting of claims, and referred to two cases. Nos. 45/1929 and

32/1929, heard at Sterkspruit, between the same parties.

Appellant’s attorney contended that case 45/1929 had not been
adjudicated upon as it had been dismissed on exception and that

therefore res judicata could not be pleaded.

There was nothing on the Record to show that these two cases

had been put into Court by eilher party—altli6..gh the RJeord of

case 45/1929 subsequently figured as part of the record for appeal

—

and no evidence was adduced on either side.

the Native Commissioner dismissed, with costs, the summons,
and in his reasons for judgment stated, inter alia, that he con-
sidered the proper person to be sued was plaintitf’s wife, assisted
by her guardian, and that it would be inequitable to hold defend-
ant solely liable merelv because the woman was living at his
kraal.

Against this ruling an appeal was brought.
1 01 appellant it was argued that the Native Commissioner had

erred in dismissing the summons without taking evidence and that
he had no power or right to go past the pleadings and dismiss the
summons on grounds which, according to the record, had not been
placed before him for decision. For respondent it was contended
Biat as on the face of the summons the action was a vindicatory one
it was apparent that the defendant had been wu’ongly sued and
that the Native Commissioner was entitled to dismiss the summons
w’itkont taking evidence.

X.A 7



90 NKWENKWE NDELA v. MTAKATA BUQA.

J UDGMENT :
(per President) : In this case the defendant excepted

to plaintiff’s summons on two grounds, (1) that the matter was
res judicata, and (2) splitting of claims. The Native Commissioner
dismissed the summons on the ground that the action had been

incorrectly brought. None of the grounds enumerated by the

Native Commissioner in his reasons were pleaded and no evidence

was led and in the opinion of this Court he had no right to raise

them himself or travel outside the specific issues placed before

him for decision. There is nothing on the record to show how the

previous proceedings came before the Court and it was therefore

irregular for the Native Commissioner to take cognizance of them.

The appeal is allowed with costs, and the ruling of the Native

Commissioner dismissing the summons set aside with costs.

NKWENKWE NDELA v. MTAKATA BUQA.

(ButterWORTH.)

1930. July 9. Before J. M. Young, President, H. E. F. White
and E. F. Owen, Members.

Appeal.—Rules 10, 9 (1) and 8 (1).

—

Condonation, requirements of.

F.vcts : These appear from the judgment. Appeal from the

Court of the Native Commissioner of Butterworth.

Judgment: The respondent objects to the hearing of this appeal

on the following grounds :
—

1. The notice of appeal does not comply with the require-

ments of Rule 10 as required by Rule 8 (1) in that it does

not state whether the whole or part only of the judgment

is appealed against, and if part only then what part.

2. There was no service of a copy of the notice of appeal

upon the attorney for the respondent, either by the messen-

ger of the court or personally by the appellant or his

attorney upon the respondent or his attorney personally in

the presence of a witness as required by Rule 9 (1), and the

appellant or his attorney did not notify, and has not

notified, the clerk of the court or the Native Commissioner

of Butterworth the time, manner and place of such service.
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The appellant admits these irregularities. He states that they

are due to his lack of familiarity with the Rules and asks the Court

to condone them. No written application has been filed as

required by Rule 19. A copy of the respondents’ objections was

served on the appellant’s attorney on the 5th July, 1930.

The proper course to be observed by the appellant is to approach

this Court by means of a separate written application, setting forth

the grounds of the application and the circumstances under which

the omission to comply with the rules took place, so that this Court

may |judge whether the justice of the case would require it to

exercise its jurisdiction in condoning the irregularities.

The objection is allowed and the appeal struck off the roll with

costs.

MABILIKWANA v. JAKENI.

(Buitekavoktii.)

1930. July 11. Before J. M. Young, President, H. E. F. White
and E. E. Oaven, Members.

Dowry.—Stale claim.—Dilatory action.

Facts : Appeal from the Court of the Native Commissioner for

the District of IdutvAva. In this case, the respondent (plaintiff

in the court below) claimed from appellant (defendant in the court

below) ten head of cattle or their value £'50, alleging that he Avas

the eldest son and heir of the (Ireat House of the late MfuxAva
and, as such, entitled to the doAvry of the eldest daughter of the
Qadi House, of Avhich the defendant Avas the heir, to replace the
dowry paid for the defendant’s mother.
Defendant denied that plaintiff Avas the heir of the Great House

and claimed that he himself AA’as heir. He {)leaded that the
dowry in dispute had been distributed bv his father during his

lifetime and that any claim the Great House might haA’e had was
disposed of then.

The Native Commissioner found that plaintiff Avas the heir of
the Great House, that the doAvry of the Qadi Wife, the defendant’s
mother, had been paid Avith stock belonging to the Great House,
that the dowry of the eldest daugther of the Qadi House, namely,

NA 8
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ten head of cattle, was the property of the Great House, that ik-

distributioii tliereof had been made l)v the late Hilfuxwa and that

no portion of it had been paid over to the Gieat House. He
entered judgment for the plaintift' in terms of his prayer, and the

defendant appealed on the following ground, inter alia, namely,

that the claim was a stale one and should have been dismissed on

that ground.

Judgment: Dealing with this second ground of appeal this

Court is of opinion that the appellant should succeed.

Xopokati, the eldest daughter of the Qadi House was married

over thirty years ago. Mfuxwa died some fifteeii or twenty years

later. Since his death no steps have been taken by the plaintiff

to prefer any claim nor has he done anything to keep his case alive.

It w'ould be inequitable at this stage to expect the defendant

to account for his sister’s dowry and interfere with a state of

affairs which the plaintiff has brought about by his own dilatori-

ness. Having come to this conclusion it is unnecessary to consider

the remaining grounds of appeal.

The appeal is allowed with costs and the judgment of the court

below altered to judgment for defendant with costs.

RALEHLUTI MCINGI v. LUMONYO.

(Lusikisiki.)

1930. Jfily 10. Before J. M. YY)UNG, President, R. H. Wieson

and C. R. Nokton, Members.

Doivry .

—“ Tomha ”—Right to retain dowry for marriage dishurse-

ments.

Facts : Appeal from the Native Commissioner’s Court, Nqgeleni.

On the 26th February, 1929, the plaintiff, now res[>ondent, obtained

an order of court against one Palintaba Mposeli in the following

terms:— “For plaintiff as prayed with costs, in addition one

beast to be paid in respect of maintenance by plaintiff. “ The

cattle valued at £5 each.”

In that case the claim was for a declaration that the plaintiff

was entitled to the guardianship of a girl named Butume and

entitled to all cattle paid or to be paid in respect of her.
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Prior to the imikiiig of that order the plaiutiff had sued Palin-

taha before the Headman Dywili and had obtained a favourable

verdict. After the enquiry before the Headman and, being well

aware of the plaintiffs claim, the defendant in the present case

obtained possession of the girl from Palintaha, “ tombaed ” her

and gave her away in marriage and received six head of cattle

as dowry for her. These six head of cattle are now claimed by

[)laintift. The defendant admits being in possession of the six

head of cattle and says that having “ tombaed ”
the girl and

arranged her marriage and provided her wedding outfit, he is

entitled to retain the dowry paid until he has been paid one

beast for the “ ntonjane ” ceremony and one beast to reimburse

him for his outlay in connection with the marriage. He admits

liability for four head and tenders these.

JuDGMKNX: The only question for consideration by this Court is

whether the defendant has the right to retain the dowry paid for

the woman, Butume, until his demands are met.

In the case of Wana v. 7,ohozoko and Another (5 N.A.C. Trans.,

p. 94) where the circumstances were similar to those in this case, it

was held that the appellant had no right to reimburse himself out

of the girl’s dowry for having provided her wedding outfit and
for arranging to undergo the “ ntonjane ” ceremony, but allot-

ments might be made out of the dowry by her guardian to the

person who incurred the outlay purely as a matter of grace.

Following the decision in that case the Court is of opinion that

the Assistant Native Commissioner correctly disallowed the defend-

ant’s claim, and the appeal is accordingly dismissed with costs.
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