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Summary 

The historical legal exception, the exceptio doli generalis was widely applied and accepted in 

the South African law of contract as a justifiable defence by a defendant to recind unfair 

contracts or contractual terms during the twentieth century. Our courts implemented open-

ended or abstract values of equity and fairness in the substantive law in order to allow a 

defendant to counter claim for the enforcement of an unfair contract. 

In spite of the wide application of this defence by our courts, it was put to an end in Bank of 

Lisbon and South Africa Ltd v De Ornelas in 1988. The outcome of this judgment created a 

lacuna in our law for court to consider criteria of fairness and equity in their deliberations 

when delivering judgments.  

The universal doctrine of unconscionability which advocates considerations of fairness and 

equity appeared to have influenced a move towards consumer legislation on a global scale 

and ultimately to the enactments of the Consumer Protection Act (CPA), introduced in 2008 

and operational since 31 March 2011.  

The CPA contains several provisions which appear to revive the application of defences akin 

to the abolished exceptio doli generalis such as the codification of the consumer's right to  

"fair and honest dealing" and the right to "fair, just and reasonable terms and conditions" to 

name but a few. 

The question that arises and which is explored herein is whether the rights afforded by the 

CPA constitute the revival of the principles that used to apply in terms of the exceptio doli 

generalis. 
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CHAPTER 1 

INTRODUCTION 

1.1 Background 

Throughout the twentieth century, the legal exception, the exceptio doli generalis
1
 was 

generally accepted and implemented in the South African law of contract as a justifiable 

defence by a defendant to counter a claim for the enforcement of an unfair contract or the 

enforcement of a contract in unfair circumstances.
2
  

This defence was widely applied by courts to implement open-ended or abstract values of 

equity and fairness in the substantive law of South Africa enjoyed a long history of 

application by the South African courts. It was however unexpectedly abolished in no 

uncertain terms in 1988 by Joubert JA in his judgment delivered in Bank of Lisbon and South 

Africa Ltd v De Ornelas
3
 (hereafter the “Bank of Lisbon case”). The court determined that 

the defence, which in its view was never received into Roman Dutch law in the first place, 

created legal uncertainty and undermined the sanctity of freedom to enter into a contract.
4
 

This left a lacuna in our law for court to consider criteria of fairness and equity in their 

deliberations when delivering judgments. 

1.2 Research question 

The Consumer Protection Act
5
 (hereafter the “CPA”) was signed into law by the President on 

24 April 2009 and was published in the Government Gazette on 29 April 2009.  The CPA 

came into operation incrementally between April 2010 and 31 March 2011
6
 and contains 

                                                           
1
 In brief, it can be described as the Roman law defence of bad faith in the general form. 

2
 Christie RH, Bradfield GB The Law of Contract in South Africa 6

th
 ed (2011) 12. 

3
 Bank of Lisbon and South Africa Ltd v De Ornelas and Another 1988 (3) SA 580 (A). 

4
 As explained in Bank of Lisbon 582H. 

5
 Act 68 of 2008. 

6
 Chap 1; 5 of the CPA, and s120 as well as Sched 2 came into operation on the “early effective date”, on the 

24
th

 of April 2010.  The remainder of the provisions of the CPA came into operation on the “general effective 

date”, 31 March 2011 and the main set of regulations that were issued in terms of the CPA were published on 

1 April 2011.  
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several provisions
7
 which appear to revive the application of defences akin to the abolished 

exceptio doli generalis. 

This study will aim to determine whether the CPA does in fact constitute the return of the 

exceptio or whether the CPA simply codified the existing common law principles of public 

policy and good faith. 

1.3 Methodology 

This research question will be explored in the following manner.  Chapter 2 will explain the 

origin and effect of the exceptio doli generalis and consists primarily of a historical account 

of the defence as well as its earlier application in the South African law through means of a 

case law analysis.  

Chapter 3 describes the reasons for the departure of the defence as enunciated in the well-

known Bank of Lisbon case.  

Chapter 4 examines the informing common law concepts of good faith and public policy as it 

continues to develop factors which influence the obligations created by, and the binding 

nature of agreements. This is achieved primarily through an analysis of relevant case law. 

Chapter 5 follows, in which the universal doctrine of unconscionability is briefly explored in 

its historic context. Although our courts have used the term "unconscionable" in their 

earlier judgments,
8
 it has only started to enjoy recognition as a freestanding criterion 

through its implementation by way of section 40 of the CPA. A brief comparative study of 

this doctrine is undertaken by means of reviewing the statutory development in other 

countries. 

In Chapter 6, specific sections of the CPA are examined.  A brief discussion of traditional 

defences is incorporated in this chapter as well as the impact of constitutional and common 

law values. Also included is the correlation between the aforementioned doctrines and their 

respective impact on and application to the South African law of contract. 

                                                           
7
 See in particular s40, s48, s51 and s52. 

8
 See the discussion in Chap 2 of the judgments in Weinerlein, Zuurbekom, Novick and Rand Bank. 
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Finally, Chapter 7 contains the conclusion which will attempt to answer the question 

whether the CPA does have the effect of reviving a defence similar to the abolished exceptio 

doli generalis. 

1.4 Delimitations 

This study will not address any criteria based on fairness and good faith that can be found in 

South African legislation other than in the CPA. 

An in-depth discussion of the development and application of the exceptio or a similar 

defence in the countries that are included in par 5.2 cannot for reasons of extent and 

length, be included in this dissertation. Another inherent obstacle is inaccessible literature 

or literature which is too extensive. Only a cursory overview can be provided to illustrate 

the universal nature of the doctrine of unconscionability and its application elsewhere. 
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CHAPTER 2 

DESCRIPTION AND ORIGIN OF THE DEFENCE 

2.1  Position in early Roman law 

The Roman common law was known as the ius civile.
9
 It was characterised by a strict 

adherence to formalities which in turn had the benefit of ensuring a high level of legal 

certainty. A disadvantage of this formalistic system however was that very little room was 

left to meaningfully interpret an individual case, and regrettably an equitable solution was 

not always attained.
10

  

To address this concern and because liability for fraud was unknown under the ius civile, the 

exceptio doli generalis originated under the guidance of the praetorship
11

 in terms of the 

praetorian law (ius honorarium).
12

 According to Viljoen, it was one of the most significant 

legal phenomena of its time,
13

 and it essentially brought the requirement of good faith into 

the stipulatio.
14

 Gallus Aquilius, a member of the praetorship, made provision for two 

praetorian remedies in his edictum praetoris in 66 BC. These were named the actio doli mali 

and the exceptio doli mali (the “actio doli” and “exceptio doli” respectively).
15

  

                                                           
9
 See in general Thomas JAC Textbook of Roman Law 3

rd
 ed (1981) 28. 

10
 As conceded by Hawthorne L, Thomas PHJ The exceptio doli – Bank of Lisbon and South Africa Ltd v De 

Ornelas 1989 (22) De Jure 143. 

11
 The Praetorship consisted of a number of Praetors, which were judicial officers in ancient Rome - Thomas 

36. 
12

 See also the comprehensive discussion of the historical position in Bank of Lisbon 592G et seq. 

13
 Viljoen F The exceptio doli: its origin and application in South African law (1981) De Rebus 173. 

14
 Stipulatio is a form of verbal contract in Roman law which is based on a single question and answer. 

Stipulatio developed, at first, with very strict rules. Both parties had to be present during the entire 

proceedings, which had to be one continuous act. The contract was oral and had to be made in Latin. The 

stipulator asked, “Spondes?” (“Do you promise?”) and the promisor answered, “Spondeo” (“I promise”) – See 

in general Thomas 259. 

15
 Thomas 374. 
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With the introduction of these defences, the unyielding and formalistic Romans began to 

develop into a legal system representing more open-ended values such as good faith, equity 

and informality.
16

 

The exceptio doli became available to a defendant in the law of contracts to defend a claim 

based on a negotium stricti iuris
17

 for example, loan or stipulatio.
18

 Since the stipulatio
19

 was 

the main form of contract in Roman law, the application of the exceptio doli was significant 

in reducing the rigidity of the ius civile.
20

  

The effect of the exceptio doli was that a claim could be defeated if the plaintiff acted 

contrary to the requirements of good faith or unconscionably at the moment the contract 

was entered into, or if he did so at the moment of attempting to enforce the action.
21

 

The goal of the defence was commendable, as it aimed to mitigate the severity of the 

plaintiff’s claim based on a negotium stricti iuris such as a stipulatio.
22

 In accordance with 

the formulary procedure of Roman law, the exceptio doli generalis was not established on 

equity but rather on mala fides
23

 which, on an objective construction, is contrary to good 

faith.
24

 According to some authors, the exceptio doli was a defence of general application 

used by the Romans to ensure that simple justice was achieved between contracting 

parties.
25

 

                                                           
16

For a detailed discussion on the historical aspects see Hawthorne, Thomas 1989 (22) De Jure 143. 

17
 The rule of stricti iuris requires the strict, narrow and close interpretation of the rights under law - Hiemstra 

VG & Gonin HL Trilingual Legal Dictionary 3rd ed (1992) 293. 

18
 As extensively explained in Bank of Lisbon 592J. 

19
 See fn14.  

20
 Bank of Lisbon 593.  

21
 Hawthorne, Thomas 1989 (22) De Jure 145. 

22
 As recognised in Bank of Lisbon 595. 

23
 Bad faith – Hiemstra 226. 

24
As confirmed in Bank of Lisbon 595. 

25
 See in general the application as discussed by Viljoen 173, and also Aronstam PJ Unconscionable contracts: 

the South African solution (1979) 42 THRHR 21. 
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The iudex
26

 was permitted to take into account the real intention of the parties, terms that 

were implied, informal and secondary pacts between the parties, general legal provisions 

applicable to similar transactions and so forth, and were therefore not strictly bound by the 

wording of the particular negotium bonae fidei. Because the formula did not identify the 

facts on which the defendant could rely for purposes of pleading the exceptio doli generalis, 

the defence was flexible enough to be used in conjunction with a number of other special 

exceptions.
27

 

2.2 Post-classical Roman law 

At the end of the third century AD, the formula and the formulary procedure were replaced 

by the extraordinary procedure and the defences of classical Roman law were replaced by 

post-classical objections.
28

 However, the authors of the Corpus Juris Civilis
29

 decided to 

preserve the exceptio.
30

  

Since the introduction of the extraordinary procedure, a defendant wishing to raise the 

exceptio doli generalis would plea by way of confession and avoidance, admitting to the 

existence of the plaintiff’s cause of action, but he would also allege the facts establishing his 

defence that the plaintiffs’ conduct is mala fide.  The judgement was not based on equity 

but on whether the defendant demonstrated the facts of his case.
31

 

In post-classical Roman law a development which required all contracts to be regulated by 

bona fides appeared to emerge.
32

 

The replacement of the formulary procedure by the extraordinary procedure also prompted 

the end of the exceptio doli as a technical term of pleading and a defendant who wished to 

                                                           
26

 A judge in Roman law; see in general Hiemstra 213. 

27
 Supra. 

28
 Supra. 

29
 The body of Roman or civil law consolidated by Justinian in the 6th century AD, that consists of four parts 

namely the Institutes, Digest, Code, and Novels; see in general Hiemstra 56. 

30
 As explained in Bank of Lisbon 597. 

31
 Supra. 

32
 Supra. 
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rely on what equated to an exceptio doli generalis as a defence had to set out the factual 

basis of his defence in his plea.
33

 

During the middle ages, medieval Commentators and Canonists introduced the following 

significant modifications to the Roman law of contract:
34

 

(i) The distinction between nude pacts and the privileged contracts was 

eradicated by the introduction of a general rule that nude pacts create a cause 

of action, in that all agreements which are entered into lawfully and with the 

animus contrahendi or serious intent create an obligation capable of being 

enforced through legal process.
35

 

(ii) The technical formalities of the stipulatio were eliminated; however, the 

essential requirement of consent was preserved for its validity.
36

 

(iii) It was pronounced that all contracts were regulated by bona fides.
37

 

The above listed modifications called into question the continued relevance of the exceptio 

doli generalis, as it was no longer required to compensate for the severity and rigidity of the 

ius civile as a ius strictum in the law of contract.
38

 This lead to a reduced application of the 

defence as it served little purpose. 

2.3 Position in Roman-Dutch law 

The Roman law was received in the Netherlands during the 15
th

 century as codified in the 

Corpus Juris Civilis.
39

 It was developed by the Glossators and Commentators in the Middle 

Ages, but it was never understood whether all of the legal principles of Roman law were 

wholly adopted.
40

  

                                                           
33

 See Bank of Lisbon 598A for a detailed explanation. 

34
 Bank of Lisbon 598. 

35
 Supra. 

36
 Supra. 

37
 Bank of Lisbon 599. 

38
 As perceived by Joubert JA in Bank of Lisbon 599. 

39
 See fn29. 

40
 Bank of Lisbon 601. 
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According to Viljoen it remains a mystery whether or not, and to what extent the exceptio 

doli was actually incorporated into Roman-Dutch law.
41

  

It was however clear that the key principle that all agreements which were lawful and 

consensual were binding was adopted in the Netherlands.
42

 

Hutchison explains that towards the later part of the 18th century it was proclaimed by the 

writers of that time that all contracts were based on consent and accordingly bonae fidei. 

This meant that the parties to a contract were legally bound by anything reasonably and 

equitably required by good faith and as a result there was no longer a need for a technical 

defence such as the exceptio doli generalis.
43

 It was believed by the Dutch jurists that the 

distinction between contractus stricti iuris and contractus bonae fidei had died out, except in 

the case of the date of liability for interest which was not promised as well as the principles 

relating to the interpretation of contracts.
44

 Aronstam submits that the only factor to be 

considered by the Roman-Dutch courts was whether the requirements of good faith were 

observed by a party to an agreement through his conduct, and that for this reason it was no 

longer necessary for a contracting party to specifically plead the exceptio doli.
45

 

Upon researching the works of the prominent Dutch jurists, Joubert JA reached the 

conclusion that the exceptio doli never formed part of Roman-Dutch law.
46

 This, he 

determined by the lack of reference to the exceptio, and the lack of evidence of an “implied 

reception” in the Province of Holland.
47

 Furthermore, Joubert JA could not find any evidence 

of the existence of a general substantive defence based on equity, and in his noteworthy 

judgement on the topic, outright rejected the contrary views of Botha that the general 

                                                           
41

 Viljoen 173. 

42
 Bank of Lisbon 601. 

43
 Hutchison D, Pretorius CJ, et al The Law of Contract in South Africa (2009) 28. See also Bank of Lisbon 601G. 

44
 As put by Aronstam 29. See also Bank of Lisbon 601. 

45
 See the comprehensive explanation by Aronstam 32. The defendant merely had to allege that the plaintiff’s 

conduct did not meet the requirements of good faith in the circumstances.  The conduct of a party was 

relevant both at the negotiation phase as well as thereafter in reliance on the terms thereof.  

46
 Bank of Lisbon 605.  

47
 Supra. 
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defence had in fact been adopted.
48

 Yet its application continued to endure as it surfaced in 

the courts from time to time. 

2.4 Position in South African law 

In spite of the later findings by Joubert JA that the exceptio doli never formed part of the 

Roman-Dutch law, which is effectively the common law of South Africa, it was applied in 

numerous cases in our courts. Upon investigation it appears to have made its first 

appearance in our law reports in the late 19
th

 century. It was initially and somewhat 

controversially used by the courts to import certain equitable doctrines from English law, 

such as rectification, estoppel and the rescission of a contract brought about through 

innocent misrepresentation.
49

 Only the main Appellate Division cases, which essentially laid 

the foundation for the application of the exceptio doli in South African law, are briefly 

outlined in date sequence below. 

2.4.1 Weinerlein v Goch Buildings Ltd
50

 (hereafter the “Weinerlein case”) 

In this 1925 case, the Appellate Division reflected on the nature and scope of the exceptio 

doli.
51

 

The question arose whether a contract of sale of land could be rectified to accurately 

portray the prior verbal agreement of sale between the parties, even though it was required 

by statute to be in writing.
52

 

Both De Villiers and Kotze JJA determined that a written contract could be rectified as a 

result of a mutual mistake by the contracting parties, and confirmed the a quo decision of 

the Witwatersrand local division.  

Wessels JA concurred with the above determination, but he proceeded to also invoke the 

exceptio doli generalis to justify the rectification.
53

  The judge declared that the Roman 

courts would not, under the civil law, allow a person to make an “unconscionable claim” 

regardless of whether the claim is based on a “strict reading of the law”. He further pointed 

out that it was a form of the “inherent equitable jurisdiction” of our courts as well as the 

                                                           
48

 Bank of Lisbon 604. 

49
As confirmed by Hutchison 28. 

50
 1925 AD 282. 

51
 See in general the discussion in Weinerlein 292. 

52
 Weinerlein 287. 

53
 Weinerlein 292. 
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Roman courts to deny a plaintiff the enforcement of an unconscionable claim which under 

the special circumstances would be inequitable.
54

 

According to Wessels JA the defendants could plead the exceptio doli and rely on the mutual 

error to oppose the plaintiff’s claim.
55

 He continued to explain that the object of the law of 

registration of transfers is that an individual may bear his title in accordance with what is 

written in the register. He confirmed that it would for that reason be contrary to legal policy 

if a person could invoke the exceptio doli because he has a right to property, and yet be 

unable to have such right reflected in the register.
56

  

The exceptio was thus applied by name in this case, yet specifically also by reference to the 

universal doctrine of unconscionability. 

2.4.2 Zuurbekom Ltd v Union Corporation Ltd
57

 (hereafter the “Zuurbekom case”) 

In 1947 the Zuurbekom case appeared before the Appellate Division. 

The respondent transferred a portion of his farm to the appellant, but reserved the 

associated mineral rights. Under the mineral rights, the respondent was afforded the sole 

and exclusive right to prospect and mine all mineral substances. When the appellant 

attempted to subdivide the land a few years later, the respondent did not object because he 

was unaware of these and subsequent activities by the appellant.
58

 

When the respondent learnt of the appellants' actions, he obtained a restraining interdict 

against the appellant for a period of eight years on the grounds that gold-bearing reefs 

where beneath the land in question and he faced serious and irreparable damage if the 

appellants' application to subdivide were to be approved.
59

 

The appellant raised the exceptio doli in his appeal against the interdict by contending that 

prevailing circumstances rendered the granting of an interdict inequitable.
60

 

Both Tindall JA and Schreiner JA referred to the exceptio doli generalis in their judgments
61

 

and seemed to emphatically accept that it formed part of South African law.
62

 It was 

declared that before a mineral holder’s delay can be a true hindrance to a request for an 

                                                           
54

 Weinerlein 293. 

55
 Supra. 

56
 Supra. 

57
 1947 (1) SA 514 (A). 

58
 See the comprehensive discussion in Zuurbekom 519. 

59
 Zuurbekom 523. 

60
 Zuurbekom 525. 

61
 Zuurbekom 537. 

62
 Bank of Lisbon 606. 
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interdict, it must be demonstrated that the enforcement of such a remedy would result in 

“great inequity” and amount to “unconscionable conduct” in the particular circumstances.
63

 

However, upon its consideration, it was found that the conduct of the respondent in the 

present circumstances was not “unconscionable”
64

 and the appeal was accordingly 

dismissed.
65

 

Here as well, it is clear that the doctrine of unconscionability was recognised and applied in 

the judgment. 

2.4.3 Paddock Motors (Pty) Ltd v Igesund
66

 (hereafter the “Paddock Motors case”) 

In 1976, the Appellate Division again accepted and relied upon the exceptio doli generalis 

for purposes of its judgment.  

The appellant and the respondent concluded a deed of settlement in terms of which 

immovable property would be transferred to the appellant after payment of the final 

monthly instalment. The deed of settlement contained a clause stating that if the appellant 

failed to make any of the payments on the stipulated due date, the full balance immediately 

became due and the respondent was entitled to apply for judgment for the balance and 

ejectment from the property.
67

 

When the appellant defaulted in respect of two of the monthly payments, the respondent 

relied on the terms of the deed of settlement and successfully obtained a consent judgment 

for the payment of the full balance before the due date of the final instalment as well as 

ejectment from the property.
68

 

The appellant unsuccessfully instituted action in the Durban local division for the transfer of 

the property and relied on the exceptio doli by suggesting that the conduct of the 

respondent in retaining full payment as well as refusing to transfer the property was 

inconsistent with good faith.
69

 

On appeal, Jansen JA surmised that the exceptio doli generalis was frequently used in 

practice despite “academic scepticism in respect of its viability in modern law” and despite 

the confusion regarding its scope of application.
70

 

                                                           
63

 Zuurbekom 537. 

64
 Supra. 

65
 Zuurbekom 542. 

66
 1976 (3) SA 16 (A). 

67
 See the comprehensive discussion in Paddock Motors 18. 

68
 Paddock Motors 19. 

69
 Paddock Motors 22. 

70
 Paddock Motors 27. 
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The learned judge however recognised that the scope of the exceptio doli generalis is 

“unavoidably more limited due to the fact that all contracts have become bona fide”
71

 and 

that in the present case, no authority had been cited to indicate that the exceptio may be 

used to amend the conditions of a valid contract, thereby altering the substantive law. He 

conceded that the exceptio may possibly prevent a party from relying on certain conditions 

of contract as a result of the ensuing circumstances or behaviour of the other contracting 

party.
72

 This was not argued by the appellant and therefore sadly no ruling was made on this 

point, however the reflections of the judge indicate that in this case, the court already had 

some reservations about the continued application of the defence. 

In the cases mentioned above, the position was generally enunciated that the exceptio doli 

can be raised as a recognised legal defence, however it does not ipso facto constitute a 

general principle that equity can override substantive law to alter the terms of an 

agreement validly entered into. 

2.4.4 Aris Enterprises v Waterberg Koelkamers
73

 (hereafter the “Aris Enterprises case”) 

In 1977, the Transvaal Provincial Division of the High court was faced with the question 

whether the defendant was entitled to invoke the exceptio doli generalis to overthrow the 

plaintiff’s claim on the proven facts.
74

  

The plaintiff and defendant concluded agreements of lease in terms of which cooling 

equipment was leased to the defendant. When these agreements terminated through the 

effluxion of time, the plaintiff relied on the terms of agreement for the return of his 

property. The defendant refused to return the equipment to the plaintiff and invoked the 

exceptio doli generalis and alleged that the plaintiffs' strict reliance on an onerous clause of 

the agreement was unconscionable and in bad faith.
75

 

Coetzee J expressed his apprehension that although, as a single judge, he was bound by the 

judgment of the full bench of the same court, who assumed the existence in the South 

African law of the exceptio doli generalis in Otto en ‘n Ander v Heymans,
76

 he was not in 

agreement.
77

 He noted that although his personal views were irrelevant, he believed that by 

the time of Justinian it had already served its purpose and consequently was never part of 

Roman-Dutch law.
78

 The application of the exceptio was thus for the first time truly 

                                                           
71

 Paddock Motors 28. 

72
 Supra. 

73
 1977 (2) SA 436 (T). 

74
 Aris Enterprises 438. 

75
 Aris Enterprises 437. 

76
 1971 (4) SA 148 (T). 

77
 Aris Enterprises 438. 

78
 Supra. In this respect, Coetzee J echoed the later views of Joubert JA in Bank of Lisbon. 
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questioned. He explained his viewpoint in that the exceptio doli was a major contributor to 

the reformation of the Roman law system from a strictly formal one to a system which 

became the foundation for the entire European continent with an emphasis on the principle 

that “every lawful agreement begets an action” and that as such, a fully developed system 

of law had no meaningful reason to rely on the exceptio doli generalis which had become “a 

superfluous anachronism”. 

His personal views aside, the judge accepted that the onus rested on the defendant to prove 

facts which rendered the exceptio doli applicable and that the defendant merely had to 

prove that the plaintiff was mala fides by bringing the action, and that he did not have 

judicial discretion.
79

 

I am of the view that the judge's unreserved obiter comments in respect of the continued 

relevance of the exceptio doli generalis were a major catalyst for the subsequent and 

eventual abolishment thereof in the Bank of Lisbon judgment almost eleven years later.
80

 

2.4.5 Novick v Comair Holdings Ltd
81

 (hereafter the “Novick case”) 

In this case, Colman J was requested by the second defendant to dismiss the relief sought by 

the applicants. The defendant raised the exceptio doli generalis as a defence to the 

applicants' prayer for a declaratory order, confirming the validity and binding nature of a 

written agreement, which the defendant sought to rescind.
82

 

In following the doubts expressed above by Jansen JA in the Paddock-Motors case and 

Coetzee J in the Aris Enterprises case, this judgment clearly confirmed the growing 

scepticism of our courts in recognising this defence, when the judge voiced his uncertainty 

about the existence of the defence in the South African law as an “independent remedy”.
83

 

According to Colman: 

“The view has been expressed that all situations which were originally covered by 

the exceptio have now been recognised and covered by specific remedies with their 

own names and with well-defined limits. The exceptio, so the theory goes, has 

become an empty shell in which a litigant can find no ground for relief if he is 

unable to formulate a case within the ambit of one of the more specific remedies.” 

The judge conveyed his expectation that the Appellate Division would make a definitive 

ruling on the matter but recognised that he, as a single judge, was not at liberty to do so, 
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and that it had to be assumed that the defence forms part of the South African law as 

evidenced by its application in numerous cases listed by him.
84

 He continued to say that he 

would adopt, as a minimum requirement for the application of the defence the suggestion of 

Tindall JA in the Zuurbekom case, that the conduct of a litigant must be “unconscionable” 

and cause “great inequity” in order for the exceptio doli generalis to be successfully 

invoked.
85

 

2.4.6 Rand Bank Ltd v Rubenstein
86

 (hereafter the “Rand Bank case”) 

In 1981, the court once more upheld a defence based on the exceptio doli generalis, and 

Botha J described the conduct of the plaintiff (the creditor) in the circumstances to be 

“unconscionable”.
87

 

The defendant and his father signed a deed of suretyship in favour of the plaintiff and 

bound themselves as sureties to the plaintiff for the performance by the debtor of his 

obligations to the plaintiff and for the payment of all debts which the debtor owed or might 

thereafter owe to the plaintiff, however such future indebtedness may arise. This suretyship 

was provided as security for guarantee facilities given by the plaintiff to the debtor in order 

to procure the proclamation of townships developed by the debt. A few years later, the 

plaintiff and the debtor entered into another unrelated loan transaction. When the debtors 

company was placed into liquidation, the plaintiff instituted action against the defendants 

and relied on the suretyship to cover the debt arising out of the unrelated transaction.
88

 

The court recognised that the plaintiffs’ exploitation of the wide wording of the deed of 

suretyship was an abuse of the benefit he received for one purpose (that it serve as security 

for guarantee facilities) by aiming to use that benefit as a remedy for a subsequent and 

unintended purpose. The court confirmed that the successful reliance on this unintended 

purpose by the plaintiff would “result in a gross injustice or great inequity towards the 

defendant.”
89

  

Botha J considered the exceptio doli in its general form and correctly conceded that it was 

the subject of great controversy, but of “particular relevance” on the facts of the case and 

opted not to analyse or evaluate the authorities in respect of the defence in his judgment, 
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but accepted the existence of the defence without further investigation, thereby letting a 

golden opportunity to provide some legal certainty on the issue pass.
90

 

The obiter dicta of the courts in the judgments discussed in this chapter clearly indicated the 

desire of the courts to obtain clarity in respect of the continued relevance of the exceptio 

doli generalis. The general sentiment of the courts seemed to be that the defence was not 

part of our law and if the opportunity arose sooner the inevitable abolishment may have 

occurred long before the judgment in the Bank of Lisbon case, which is analysed in more 

detail in the following chapter. 

  

                                                           
90

 Rand Bank 214. 



    

 

16 

 

CHAPTER 3 

THE ABOLISHMENT OF THE DEFENCE 

3.1 General 

In 1988, the application of the erratically applied exceptio doli generalis was finally put to an 

end in the prominent Bank of Lisbon case by a majority judgment of four to one.
91

 The 

judgement concerned itself with the contractual rights of the parties as afforded by the 

documents rather than the conduct of the parties. 

Joubert JA conducted a thorough investigation into the origin, history and development of 

the defence, which he incorporated into his judgment. Based on his conclusions as a result 

of his thorough investigations, he pronounced prior judgments of the Appeal court
92

 which 

relied on the exceptio as not binding on the court. His main reason was that the adoption of 

the defence into Roman Dutch law and subsequently into South African law was never fully 

and comprehensively investigated. Over time it was merely assumed that it was.
93

 His 

ground-breaking judgment is examined in detail below. 

3.2 Bank of Lisbon v De Ornelas 

3.2.1 Facts 

In this case the respondents were the joint managing directors of a fishing company, who 

approached the appellant for overdraft facilities. The overdraft was secured by deeds of 

suretyship, three mortgage bonds and a negotiable certificate of deposit. 

In 1985 the company discharged its entire debt under the overdraft and closed its account 

with the appellant.  The company requested the return of the negotiable certificate of 

deposit as well as the cancellation of the deeds of suretyship and mortgage bonds.  The 

appellant refused the request pending the outcome of an action for damages that it 

intended to bring against the company.  The appellant claimed that it concluded a contract 

with the company for the forward purchase of dollars, which the company had unlawfully 
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repudiated; resulting in the cancellation of the contract and the subsequent suffering of 

damages by the appellant.
94

 

3.2.2 Court a quo 

The respondents brought an application in the Cape Provincial Division of the High court for 

an order against the appellant for the return and/or cancellation of the securities.  The 

respondent argued that the company had discharged its principle indebtedness to the 

appellant and that the appellants conduct in retaining the securities amounted to dolus 

generalis.  The court a quo upheld the application. 

3.2.3 Appeal court 

On appeal, Joubert JA examined the history and application of the exceptio doli generalis 

and in short declared it to be officially abolished, referring thereto as a “superfluous, 

defunct anachronism”.
95

 This much-quoted statement provided the final answer to the 

question pondered by many a judge as discussed above. 

The court stated that the question was simply whether or not the appellant had a 

contractual right derived from the deeds of suretyship and the mortgage bonds to retain the 

securities and that the solution was to inspect the provisions of the documents themselves. 

Upon examining the wording of the documents, the court established that they were clearly 

intended to cover any transaction which might arise out of the customer/banker 

relationship between the parties
96

 and the appeal was upheld. 

In investigating the history of the exceptio as explained in the preceding chapter in pars 2.1 

to 2.4, the court found that the exceptio was never adopted into Roman-Dutch law. As such, 

it could also not have been adopted into South African law, and it could not be recognised 

and applied as part of our law. The judgment was however not met with praise. Criticism 

was levelled at it mainly because it deprived our law from a handy defence against 
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unconscionable conduct. The views of the main critics of the judgment are dealt with below. 

In reaction to this development, a new drive commenced for the introduction or 

reintroduction of such a defence by ways of statute, which culminated in the eventual 

enactment of the CPA. This statutory development is discussed in detail in chapter 6.  

Before the cheers in response to this judgment subsided, the court in the case of Van der 

Merwe v Meades
97

 (hereafter the “Van der Merwe case”) appeared to reverse its position 

when Joubert ACJ reaffirmed the application of the replicatio doli.
98

 

3.3 Criticism of the Bank of Lisbon-judgment  

The decision of the court in Bank of Lisbon was criticised by most of the prominent 

academics of that time. 

Kerr was of the view that the court erred by abolishing the exceptio doli generalis in Bank of 

Lisbon. He believed that the statement by Joubert JA that the exceptio doli was absent in 

both post-classical Roman law and Roman-Dutch law was incorrect.
99

 According to Kerr, the 

exceptio doli and the replicatio doli are intrinsically linked and since the replicatio doli was 

reaffirmed in the Van der Merwe case, it is necessarily implied that the exceptio doli and the 

replicatio doli are both available in South African law.
100

 

Due to the fact that the Appellate Division in Bank of Lisbon regarded the exceptio doli and 

the replicatio doli as similar defences, Kerr correctly argues that there are “inconsistent 

expositions of the law in two Appellate Division decisions."
101

 The Van der Merwe case 

demonstrated that the replicatio doli still exists and it is therefore unclear why a similar and 

related defence was purposefully abolished. Cockrell expressed his regrets over the 

conclusion of the court that the exceptio doli is not part of South African law and lamented 

that the exceptio doli provided a very good demonstration of the operation of a principle of 
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good faith in the law of contract. 
102

 He moreover criticises the majority judgment for being 

“characterized by its total failure to address any of the relevant matters of policy”.
103

 

According to the learned author Christie, the decision of the Appellate Division has been 

criticised for being “positivist” and for employing an “over-scholarly method of historical 

reasoning” without thorough debate of general policy considerations or the duty of the 

courts to guarantee justice.
104

 Christie expresses the view that these criticisms are fair, but 

nevertheless believes that it is unlikely that the supreme court of appeal will in future again 

revive the exceptio doli generalis because the general confusion regarding its partial 

existence from 1925 to 1988 made it an inappropriate instrument for use in modern 

courts.
105

 

A similar viewpoint is reiterated by Lambiris,
106

 who also views the exceptio doli unsuitable 

for use in modern law due to the technical difficulties which would be posed by the process 

of pleading.
107

 He advocates the importance of pleading the facts which one relies on 

directly as opposed to the reliance on a technical exception.
108

 

The majority clearly and correctly opined that our law was in need of an instrument to 

provide defences against general unconscionability.  

3.4 Support of the Bank of Lisbon-judgment  

The judgment was not marred only with criticism and opinions were noticeably divided. 

Shortly after the judgment, Lewis reflected on whether the need still existed for a defence 

such as the exceptio doli.
109

 She determined that many remedies and defences exist in 

modern law to ensure that justice is done such as the defence of estoppel, actions for 
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misrepresentation, rectification and mistake, however she identified the scenario where a 

contract is used for a purpose not intended by the parties as the sole circumstances in which 

the exceptio doli had to be invoked.
110

 Lewis suggested that this need arose because the 

South African rules of contractual interpretation developed in a way which does not concern 

itself with the real intention of the parties. She expresses her views thus: “The exceptio is no 

longer available as a defence, and possibly never should have been”, and proposed that the 

approach to the interpretation of contracts should be changed in order to achieve equity in 

such circumstances.
111

 

Glover, on the other hand, focussed his attentions on an alternative to the exceptio doli 

generalis and commended the Constitutional court for its continued development of public 

policy considerations which he believes will have equitable benefits akin to the exceptio 

doli.
112

 He furthermore believes that the likelihood of the return of the exceptio doli 

generalis is improbable because it “carries too much baggage”.
113

  

In view of the above, it is clear that, having been deprived of the exceptio as a formal 

defence, South African law needed to develop along other avenues in order to bring about 

change that could reintroduce values and mechanisms opposing unconscionability.  The 

duty of good faith and the general requirement of public policy were, barring radical 

statutory interference, the only vehicles available for this progress. These are examined in 

the next chapter. 
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CHAPTER 4 

THE CONTINUED DEVELOPMENT OF THE PRINCIPLES OF GOOD FAITH AND PUBLIC POLICY 

4.1 The principle of good faith as developed through case law 

It can be argued that the principle of good faith was introduced into Roman law through the 

introduction of the exceptio doli,
114

 and that good faith continued to develop as a separate 

concept in Roman-Dutch law. Today, good faith remains an important concept that underlies 

our substantive law of contract.
115

 

In discussing the role of the concept of good faith in the law of contract, AJ Barnard writes: 

“Good faith cannot be contained in a neat and tidy legal definition. It promotes the 

idea that we as a community of contracting persons, each responsible for the 

other's wellbeing, should ultimately be concerned with the constitutive values of 

the supreme law under which the subordinated but indispensable law of contract 

must continue to operate.”
116

 

The concept of good faith, as perceived by our courts, is explored below. 

4.1.1  Eerste Nasionale Bank v Saayman
117

 (hereafter the “Saayman case”) 

The Saayman case was reported in 1997. In this post-Constitution case, Olivier, JA reviewed 

the role of good faith in the modern law of contract.  In his minority judgment, he declared 

that “the purpose of the principle of good faith in the law of contract is simply to accomplish 

the community’s perceptions of what is proper, reasonable and fair”.
118

 He continued to 

state that there is an intimate relationship between good faith and the principle of public 

policy and public interest, and that the principle of good faith is applied because it is 

required by public policy.
119

 He confirmed that the principle of good faith has increasingly 
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been recognised and used by the court to create new rules and fair solutions to problems 

where a strict application of the existing law would lead to great inequity.
120

 

In the present case, the respondent, in her capacity as curatrix bonis, obtained a court order 

from the Provincial Division directing the appellant (FNB) to deliver to her share certificates 

that her mother ceded to FNB in 1989 to secure her son’s debts. In the circumstances of the 

case, the judge of appeal felt that the principle of good faith did not require the strict 

application of the general rule that a contractual party was bound by the contents of the 

agreement, as the respondent’s mother probably lacked contractual capacity when she 

signed the documentation, owing to the fact that she was 85 years old, hard of hearing and 

virtually blind when she was asked to sign the documentation. 

The judge affirmed that good faith required the creditor to ensure that the surety 

understood the full implication of the agreement and of any consequent cessions thereof. 

The court explained that the otherwise legal and valid surety agreement and cession cannot 

be enforced against the surety on the grounds that the level of good faith required was not 

met by the appellant.
121

  The doctrine of good faith was applied not to rescind a contractual 

term for being unfair, but because the court believed the Bank's failure to act in good faith 

during the execution thereof resulted in it being unenforceable.
122

 

Glover correctly points out that this judgement is of great significance as it was the first time 

that the court overturned a contract based only on the principle of good faith and where the 

acknowledged grounds of misrepresentation, duress and undue influence were not 

applicable.
123

 

4.1.2 Brisley v Drotsky
124

 (hereafter the “Brisley case”) 

In this 2002 case, the full bench of the Supreme Court of Appeal
125

 criticised the minority 

judgment of Olivier JA in the Saayman case. According to them, Olivier JA attempted to 
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revive the exceptio doli indirectly through the application of essentially the same 

principles.
126

 The court emphatically disagreed with the minority decision in the Saayman 

case and expressed concern over the sanctity of the principle of pacta sunt servanda should 

it become accepted that judges may exercise a discretion in enforcing a contractual term 

which in their view is unfair and unreasonable.
127

 The full bench is of the view that good 

faith is merely a general founding principle in the law of contract and not an independent 

ground for the rescinding of a contract or a contractual term.
128

 

In this case, the appellant entered into an agreement of lease with the respondent in his 

capacity as lessee for the lease of a townhouse at an amount of R3 500.00 monthly in 

advance.  When the lessee still had not paid the January rental by the 31
st

 of January 2000, 

the lessor cancelled the agreement of lease and afforded the lessee 14 days to vacate the 

premises. The lessee failed to vacate and the lessor commenced with eviction 

proceedings.
129

 

The lessee opposed the application stating that subsequent to the conclusion of the lease 

agreement, she entered into an oral agreement with the lessor which allowed her for the 

first six months of the lease to make payment as it suited her throughout the course of the 

particular month. She further alleged that she only made a partial payment during the 

month of January due to an expense incurred to repair the sewer. Her defences and 

versions of events were not consistent and the court a quo
130

 eventually granted an eviction 

order, against which the lessee brought an appeal. 

The presiding judges identified three key questions to be investigated prior to delivering 

their judgment.  In the first instance, they intended to determine the scope and confines of 

the Shifren-principle. This principle recognises that parties can use their freedom of contract 

to enter into a contract that restricts their future freedom of contract by agreeing that any 

future amending agreement will be invalid unless it is in writing and signed, often referred 
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to as a “non-variation” clause.
131

 Thereafter they planned to examine the scope of the bona 

fides principle in relation to the Shifren- principle and finally they would aim to determine 

the scope and confines of section 26(3) of the Constitution. 

The court explained that it is trite law that the Shifren-principle is intended to protect both 

contracting parties and that it is accordingly not contra bonos mores as alleged by the 

lessee.
132

  

With regards to bona fides, the lessee argued that the lessor’s reliance on the non-variation 

clause should not be enforced due to the fact that it would not be reasonable fair or in line 

with the principles of bona fides in the circumstances.  The court declared that in its view, it 

has no discretion whether to enforce a valid clause contained in a contract and that it is 

simply obliged to do so.
133

 The court is of the view that although bona fides is a legitimate 

principle of the Law of Contract, it is not necessarily the most important one and when it is 

in conflict with the principles of pacta sunt servanda,
134

 it can lead to legal uncertainty and 

inconsistent application.
135

 The court rejected the lessees’ reliance on the principle of bona 

fides. 

According to the court the lessor has a legal entitlement to own her property free from any 

illegal occupation and is entitled to an eviction order in this instance where her property is 

being illegally occupied.
136

  Therefore all and any circumstances pertaining to the lessee 

cannot be relevant and only legally relevant circumstances should be taken into account.
137

 

The appeal was dismissed.
138
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If the exceptio was still available, I am of the opinion that an equitable outcome would have 

been reached in this case. Unfortunately the court did not see it fit to develop the existing 

underlying principle of good faith in a meaningful or significant manner for general 

application as a rule in the law of contract. 

4.1.3 Afrox Healthcare Bpk v Strydom
139

 (hereafter the “Afrox case”) 

Not long after the Brisley case, the court was again implored to rescind a contractual clause 

on the basis of good faith in the Afrox case.
140

  

The appellant was the owner of a hospital and concluded a contract with a patient, the 

respondent, in terms of which the hospital is indemnified from any liability in respect of the 

negligent actions of its nursing staff.
141

 The respondent claimed that the specific 

indemnification clause is not enforceable against him because it is contrary to the principle 

of good faith and requested that the specific indemnification clause be set aside.
142

  

The court refused to do so and instead pointed out that the Brisley case placed the 

judgement of Olivier JA in the Saayman case in perspective by referring to it as the 

interpretation of a single judge.
143

 Brand JA further confirmed his approval of the Brisley 

judgment by re-affirming that whilst the concept of good faith is a founding principle and 

justification for legal rules as well as the development thereof, it is an abstract concept 

which does not constitute a legal rule and the court may accordingly not act on the strength 

thereof as an independent ground for the rescission of a contract or a contractual term.
144

 

It is clear from the discussion above that the courts recognised that the presence or absence 

of good faith is not a separate criterion and can therefore never be applied directly in the 

form of a rule. 
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4.2 The principle of public policy as developed through case law 

As with good faith, the principle of public policy is also a significant and accepted concept that 

underlies the substantive law of contract in South Africa. It is an open-ended value,
145

 which can be 

described as the community’s general sense of justice and which is reflected through the public 

opinion of the prevailing boni mores. 

Ngcobo J in the judgment of Barkhuizen (discussed at 4.2.1.2 below) states the following:  

"What public policy is and whether a term in a contract is contrary to public policy 

must now be determined by reference to the values that underlie our constitutional 

democracy as given expression by the provisions of the Bill of Rights.” 

The concept of fairness of contracts in view of the criterion of public policy as applied by 

our courts is explored below. 

4.2.1 Sasfin v Beukes
146

 (hereafter the “Sasfin case”) 

In this case, reported in 1989, the court of Appeal was called upon to determine whether 

certain provisions of a deed of cession concluded by a medical practitioner in favour of a 

financial institution were contrary to public policy.  

Smalberger JA pronounced that although public policy generally demands freedom of 

contract and the entitlement to freely bind oneself in respect of any legitimate subject 

matter, it should also take into consideration “the doing of simple justice between man and 

man”.
147

   

In his majority judgment, Smalberger JA affirmed that the courts should not deny their 

responsibility to declare a contract contrary to public policy when it is called for in a specific 

case, however he emphasised that the power to do so should be used cautiously and only in 

undeniable cases in order to guard against legal uncertainty as a result of haphazard and 

selective application of its’ judiciary power.
148
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He further noted that the courts should be cautious not to conclude that a contract is 

contrary to public policy merely because it offends ones individual sense of propriety and 

fairness. The judge stressed that the interests of the entire community are of paramount 

importance vis-à-vis the concept of public policy, and agreements which are obviously 

detrimental to the interests of the community as a whole cannot be imposed, whether such 

agreements are contrary to law, morality or social or economic expedience.
149

 He stipulated 

clearly that it is important to evaluate the likely effect of the contractual term complained of 

and not the personal and therefore subjective characteristics of the contractual party 

desiring to escape the oppressive stipulation.
150

 

The court found that the consequences of the agreement concluded between the appellant 

and the respondent was clearly unconscionable and not in line with the public interest and 

that the agreement could for this reason not be enforced.
151

 

The court ruled that the deed of cession was not enforceable because it was contrary to 

public policy.
152

  

 

4.2.2 Barkhuizen v Napier
153

 (hereafter the “Barkhuizen case”) 

The Barkhuizen case was reported in 2007. The applicant (the insured) instituted action in a 

High court against the respondent (the insurer) on a short-term insurance contract.  The 

insurer raised a special plea that it had been released from liability under the contract 

because the applicant failed to institute the action within the 90 day period from 

repudiation of the claim, specified as a requirement in the contract. The applicant 

countered that the time-limitation clause was unconstitutional and unenforceable because 

it violated his rights under section 34 of the Constitution.
154
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The High court upheld the applicant’s argument and declared the time-limitation clause to 

be inconsistent with section 34 of the Constitution, which states that everyone has the right 

to have a dispute capable of being resolved by the application of law determined in a fair 

public hearing and before a court or another independent and impartial tribunal where 

appropriate. 

The judgement was appealed to the supreme court of Appeal, and finally also to the 

Constitutional court. The Constitutional court conceded that the correct approach to the 

constitutional challenges posed by contractual terms is to determine whether the 

contentious term is contrary to public policy in view of the values contained in the Bill of 

Rights.
155

 The Constitutional court is in favour of this approach because it feels that it makes 

allowance for the doctrine of pacta sunt servanda to function and also permits the courts to 

decline to enforce contractual terms that are in conflict with the constitutional values 

regardless of whether the parties agreed thereto.
156

 

Ngcobo J reiterated that public policy embodies the legal convictions of the community at 

any given time and that it depicts the values that are most significant to the community. He 

continues to state that prior to the enactment of the Constitution, it was at times 

challenging for the courts to determine what constituted public policy, however it has been 

simplified through the collation thereof in the form of the values contained in the Bill of 

Rights.
157

 According to Ngcobo J, a contractual term which threatens or opposes a value 

contained in the Bill of Rights is automatically contrary to public policy and as such 

unenforceable.
158

 

Further in the majority opinion, the Constitutional court concluded that ideas of fairness, 

justice, equity and reasonableness cannot be separated from public policy
159

 and went as far 

as laying down a test
160

 for determining whether a specific contractual clause passes 
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constitutional muster. It was determined that two questions have to be asked in order to 

determine fairness, in the first instance, whether the clause is unreasonable and finally, if it 

is found to be reasonable, whether it should in fact be enforced in view of the specific 

circumstances which prevented compliance with the clause.
161

  

To answer the second question a review of the circumstances that prevented compliance 

with the clause is required. On the facts of the present case, it was unreasonable of the 

insurer to hold the insured to the time limitation clause and also impossible for the insured 

to comply therewith. The final stage of the test requires that if a clause in itself is not 

against public policy but has not been complied with, the person seeking to avoid 

compliance bears the onus of showing that the circumstances warrant the failure to 

comply.
162

 

The judgment also commented on the importance of the doctrine of pacta sunt servanda, 

which it recognised as a significant legal principle with universal application, upon which 

society must be able to rely, but the court remarked that even the principle of pacta sunt 

servanda must be transformed in the image of the Constitution by the courts and can 

accordingly not be applied to immoral agreements that violate public policy.
163

 I 

The Constitutional court, having had regard to the circumstances of the case, found that it 

would be contrary to public policy to enforce a time-limitation clause that does not afford 

the person bound by it an adequate and fair opportunity to seek judicial redress and also 

dismissed the appeal.
164

  

4.2.3 Breedenkamp v Standard Bank
165

 (hereafter the “Breedenkamp case”) 

Representing the South Gauteng High court, Jajbhay J delivered a noteworthy judgment in 

Breedenkamp. In this case, the bank relied on its general terms and conditions to 

unilaterally cancel its contract with the applicants by giving them written notice that their 

                                                           
161

 In this instance a time limitation clause. 

162
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163
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bank accounts would be closed. The bank did so upon hearing that the applicants were 

registered as “specially designated nationals” by the US Department of Treasury's Office of 

Foreign Assets Control (hereafter the “OFAC”).
166

 The applicants requested an interim 

interdict restraining the bank from cancelling the contract. 

The bank provided three superficial reasons for its decision to close the bank accounts of 

the applicants, namely the OFAC designation in itself, potential reputational risk for the 

bank and potential business risks associated with the continued relationship with the 

applicants.
167

 The applicants relied on Barkhuizen in stating that the term which gave the 

bank the right to close the accounts was unfair to the extent that it was “unfettered by 

considerations of reasonableness” and had to be adjusted to allow cancellation only if good 

cause is shown.
168

  

Jajbhay J relied on the authority of Barkhuizen when he stated that the bank has a duty to 

act fairly, which implies that it cannot impose a term if its application is unfair and it may 

also not enforce a term in an unfair way.
169

 He explained that the act of terminating a bank 

account would have the severe effect of making it extremely difficult for the account holder 

to obtain an account elsewhere, especially since the bank cited “reputational risk” as the 

reason for closing the account.
170

 The termination of the applicants' bank accounts was 

oppressive, in these circumstances, because other banking facilities could not be obtained 

by the applicants.
171

 

The court submitted that a clause which provides an influential bank the right to arbitrarily 

terminate an account, and thereby preventing the party from participating in the “modern 

commercial world” without first demonstrating good cause or providing the party 
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concerned a hearing is against public policy because it is unfair, unjust and oppressive.
172

 

For the aforementioned reason, the court believed that the common law had to be 

developed, as required by the Constitution, in order to discourage big commercial 

undertakings such as the bank from conducting itself in this manner.
173

  

It was accordingly held that the decision to terminate the accounts was unreasonable as it 

was unfair to the applicants and that in light of Barkhuizen, the reliance on this right is not 

permissible.
174

 

As a result of the emphasis placed on the requirement for reasonableness and fairness in 

this case, a defence based on the exceptio doli, had it still been available, or on the doctrine 

of unconscionability would, in my opinion, have resulted in a similar outcome. 

4.2.4 Malan v City of Cape Town
175

 (hereafter the “Malan case”) 

By the time Majiedt AJ, handed down the majority judgment in the recent case of Malan, it 

seems that it had become common place for the courts to apply the two pronged test for 

determining fairness as a ground for contractual validity as laid down in the Barkhuizen 

case.
176

  

Ms Malan was an elderly lady on state pension residing in a house which she leased at a 

subsidised rental from the City of Cape Town. When she breached the terms of the 

agreement, the city cancelled on the strength of the clause that either party may terminate 

on a month’s notice and obtained an eviction order. The city accurately acknowledged that 

to terminate a lease agreement in public rental housing on one month's notice alone, and 

without further justification, would be regarded as oppressive and unconstitutional
177

 in 

terms of the second leg of the test for contractual validity enunciated in the Barkhuizen 
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case.
178

 Such conduct on the part of the City would in in fact be unconscionable and 

demonstrate a lack of good faith. 

The city however relied on further circumstances to justify its act of cancellation and 

application for eviction by explaining to the court that when Ms Malan fell into arrears she 

was afforded the opportunity to remedy the default by means of small monthly payments, 

but she soon stopped doing so. In addition to the default of payment obligations, the city 

cancelled the lease due to a breach by Ms Malan of a clause prohibiting anybody from being 

convicted of possession of drugs on the premises when her son and daughter as well as a 

third party was convicted of this offence. A further justification for the cancellation was the 

failure of the lessee, and the persons for whose conduct she was responsible, to conduct 

themselves in accordance with the requirements of the lease agreement.  Various forms of 

criminal activity had transpired or been allowed to transpire on the property. 

The Prevention of Illegal Eviction from and Unlawful Occupation of Land Act,
179

 read 

together with s 26(3) of the Constitution, calls for the courts to balance the conflicting 

interests of tenants and landlords by determine what is just and equitable to both parties 

and to deliberate elements such as fairness, social values and the implications of the 

eviction.
180

 

The court was expected to take into account the personal circumstances of Ms Malan who 

was at the time of the eviction an elderly, widowed pensioner as well as the severe 

challenges faced by the city to meet its obligation to provide public housing as required by 

the Constitution.
181

  The court however acknowledged the fact that the city made Ms Malan 

a very reasonable offer to provide her with accommodation at a home for the elderly under 

its control within a radius of 10km of the property from which she was evicted. This 

arrangement of adequate alternative accommodation viewed together with Ms Malan’s 

general disregard for the conduct expected of her at the property prompted the court, in 
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considering the principle of public policy, to conclude that it should be offered to another 

eligible and destitute family.
182

 

 

The criteria of fairness, justice, equity and reasonableness which have been developed 

through case law appear to have been done so in an attempt to explore an alternative to 

the abolished exceptio and are closely related to and intended to oppose the notion of 

"unconscionability" which is further explored in chapter 5 and 6 below. 
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CHAPTER 5 

A BRIEF EXPOSITION OF THE UNIVERSAL DOCTRINE OF UNCONSCIONABILITY 

5.1 Origin  

Our courts have, as reported above, often referred to the lack of good faith as 

"unconscionability" and have recognised it as reprehensible in a contractual sense;
183

 

therefore the doctrine deserves a brief exposition.
184

 

According to historian, Allen Kamp, the doctrine of unconscionability appears to be of 

English heritage, invoked for the first time by Lord Jeffreys in the Court of Chancery in the 

case of Berney v Pitt,
185

 stemming from the court’s concern over family property.
186

 In this 

case, the plaintiff borrowed £2000 from the defendant, subject to the condition that he 

would repay the defendant £5000 should he get married or inherit from his father. The 

plaintiff sought relief from this condition which he claimed to be an exploitation of his dire 

circumstances. In his judgment Lord Jeffreys declared:  

“these bargains were corrupt and fraudulent, and tended to the destruction of 

heirs sent to town for their education, and to the utter ruin of families; and that the 

relief of the court ought to be extended to meet with such corrupt and 

unconscionable practices.” 

At its inception in England in 1686, the notion of unconscionability
187

 operated to preserve 

estates, protect person in vulnerable circumstances, and rescind blatantly unwise bargains 

as well as to prevent fraud.
188
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5.2 Expansion and global adoption  

Even though the doctrine of unconscionability was not initially intended to invalidate 

commercial agreements which fell short of accepted trade norms, the concept was soon 

taken advantage of to ameliorate the harsh and inequitable effects of bad bargains on a 

global scale in the area of contract law as well as in consumer legislation.
189

 

5.2.1 United States 

In 1965, Judge Skelly Wright optimistically introduced the term “unconscionability” in the 

United States, in the prominent case of Williams v Walker-Thomas-Furniture
190

 (hereafter 

the “Williams case”). In his majority opinion, Judge Wright declared that courts in the 

District of Columbia were at liberty to decline to enforce a contract of sale if the bargain was 

“unconscionable” to the extent that there was “an absence of meaningful choice” by one of 

the parties, together with “terms which are unreasonably favourable to the other party”.
191

 

It is submitted that the courts’ finding in this respect appears to suggest that the absence of 

a meaningful choice has to be combined with the presence of terms which are unreasonably 

favourable to one party in order to make a finding of unconscionability.
192

 

According to author Anne Fleming, the ground-breaking judgment in Williams served to 

heighten public awareness of the challenges experience in the low-income marketplace and 

as such became a catalyst for legislative intervention.
193

 Judge Wright managed to avoid an 

unfair outcome in the case whilst simultaneously notifying lawmakers of a concern that 

required a more concrete solution. Fortunately the D.C lawmakers took the bait and 
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commenced drafting consumer credit reform legislation which, amongst other things, 

granted the courts the power to rescind unconscionable terms.
194

 

More far-reaching was the enactment
195

 of the Uniform Commercial Code (hereafter “the 

UCC”) in 1965, which was adopted by the majority of the states. With this statute, the 

doctrine of unconscionability is believed to have been firmly entrenched in the law of the 

United States.
196

 Section 2-302 of the UCC provides that: 

“if the court as a matter of law finds the contract or any clause of the contract to 

have been unconscionable at the time it was made the court may refuse to enforce 

the contract, or it may enforce the remainder of the contract without the 

unconscionable clause, or it may so limit the application of any unconscionable 

clause as to avoid any unconscionable result.” 

5.2.2 Canada 

The doctrine of unconscionability, which developed from the earlier doctrine of undue 

influence, has also been firmly entrenched in Canada.
197

 This is important because the South 

African Consumer Protection Act was based on the Canadian Act. 

Through the evolution of its common law and based on the principle of equity, the Canadian courts 

have developed a test to establish if a contract is “unconscionable”. The courts will determine 

the existence of the following four elements, firstly that the transaction is grossly unfair and 

improvident, secondly, that the disadvantaged party lacked independent legal advice, 

thirdly that there existed an overwhelming imbalance in bargaining power as a result of the 

disadvantaged party’s ignorance of business, illiteracy, ignorance of the language of the 
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bargain, or physical disability and finally that the advantaged party knowingly took 

advantage of this vulnerability.
198

 

Canada has also passed legislation in all provinces, except British Columbia that regulates 

unconscionable contracts.
199

 The Consumer Protection Act of Quebec deals with 

unconscionable contracts in consumer transactions and the phrasing of section 8 strongly 

resemble the equitable principle of inequality of bargaining power.
200

 All of the other 

provinces regrettably limited the application of the regulation of unconscionable contracts 

to transactions made on credit.
201

  

It is submitted that in view of this limited statutory application relating to unconscionable 

contracts, it is necessary that the equitable principle of inequality of bargaining power 

continue to be applied and developed by the courts in order to ensure that injustice an 

unfair results are avoided in the law of contract and it therefore seems that the rules of 

equity continues to be an important principle in Canadian law.
202

 

5.2.3 Australia and New South Wales 

In 1983 the case of Commercial Bank of Australia v Amadio
203

 came before the Australian 

court. The Amadios were an elderly couple who had migrated from Italy and they were not 

well versed in written English. The couple had a son was in the building industry and they 
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were persuaded by him to enter into a mortgage agreement with the bank which would 

guarantee his business debts to the bank.
204

 

When the son's business eventually went into liquidation, the Amadios were called upon to 

perform under the contentious mortgage agreement. The contract was eventually rescinded 

by the full court due to the unconscionable conduct of the bank. The full court was of the 

view that relief through the doctrine of equity
205

 was required in the circumstances, as it 

was found that the bank manager was fully aware of the Amadios’ “special disability”
206

 in 

conjunction with their reliance on the inaccurate disclosure by their son of his financial 

position. 

The court believed that the bank as the stronger party should not have exploited the weaker 

party based on this “disability”, which on its own was sufficient to indicate that the 

transaction was clearly unfair in the circumstances and the failure to ensure that the 

Amadios’ completely understood the transaction amounted to its’ “taking advantage” of the 

situation and was therefore "unconscientious".
207

 

It is submitted that it is the outcome of this case which inspired the passing of legislation in 

Australia to deal with the new concept of "unconscionability" in the law of contract in 

general, such as the Contracts Review Act 1980 and the Competition and Consumer Act 

2010.
208

 

Since 1980, contracts concluded in New South Wales are regulated by the Contract Review 

Act. The long title describes this Act as follows: 

"An Act with respect to the judicial review of certain contracts and the grant of 

relief in respect of harsh, oppressive, unconscionable or unjust contracts." 
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In terms of this Act,
209

 the court may in circumstances where it considers a contract or a 

provision of a contract to be unjust in the circumstances relating to the contract at the time 

it was made, and if it finds it just to do so and in order to prevent an unjust consequence or 

result, make a number of prescribed orders.
210

 The Contracts Review Act also equips the 

court with various guidelines to consider when determining if a contract or a provision of a 

contract is unjust, whilst generally having regard to the public interest as well as to all the 

circumstances of the case.
211

  

5.2.4 New Zealand 

According to the New Zealand Law Commission,
212

 their judiciary adequately developed the 

common law doctrine of unconscionability in ground-breaking cases such as Hart v 

O'Connor
213

 and Nichols v Jessup.
214

 

The New Zealand Law Commission prefers that any proposed legislation in respect of the 

doctrine of unconscionability draws from the common law as developed in their case law
215

 

and associated doctrines like undue influence and duress and declares that its aim is to 

extend the focus of the doctrine beyond the physical making of the contract, by 
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acknowledging that certain contractual terms may not be unfair in themselves but can be 

applied in a manner that is either harsh or unfair.
216

 

 

  

                                                           
216

 Report Project 47 (1998) 128.  



    

 

41 

 

CHAPTER 6 

RELEVANT SECTIONS OF THE CONSUMER PROTECTION ACT 

6.1 The call for legislative intervention 

In 1996 The South African Law Commission (hereafter “the Commission”) published a 

discussion paper, recommending the introduction of legislation that would allow the courts 

to review unfair contract terms.
217

 Due to the abolishment of the exceptio for example, it 

seems as though the Commission recognised that the diverse South African society
218

 was in 

need of protection against contractual unconscionability. It considered it appropriate to 

follow the movement for legislative intervention which had become conventional amongst 

first world countries.
219

  

In 1998, the Commission published its report based on the feedback received from 

respondents and made a number of well thought-through recommendations in respect of 

the legislation it invited. A brief over-view of the recommendations follows below. 

According to the Commission, legislation should be enacted to prohibit “unfairness, 

unreasonableness, unconscionability or oppressiveness” in contracts at the stage of its 

formation as well as at the stage of enforcing the agreement.
220

  The Commission therefore 

recommended that the prevailing circumstances at the time of the conclusion of the 

contract should be taken into account, as well as any “reasonably unforeseeable change of 

circumstances” making performance unduly burdensome. In the latter instance, the parties 

should be compelled to enter into negotiations to adjust or to cancel the contract.
221
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It was recommended that an office of an Ombudsperson be with authority to decide only on 

matters relating to standard form contracts
222

 and the authority of the Ombudsperson 

should focus on avoiding unreasonable, unconscionable or oppressive contractual terms.
223

  

The Commission suggested that the courts should be given “wide powers” in order to 

effectively ensure justice for contracting parties, but that these wide powers are to be 

confined by limiting the benchmark to “fairness, unreasonableness, unconscionability and 

oppressiveness.” Although the principle of good faith or the absence thereof was not 

expressly mentioned by the Commission, it can certainly be inferred from the 

aforementioned broader requirements proposed by them. It is also noteworthy that the 

Commission, for purposes of its recommendations did not refer to or deliver an opinion on 

the historic exceptio doli and merely reported on its burial in the Bank of Lisbon case. The 

Commission further suggested that any court sitting on appeal in respect of an allegedly 

unfair term or contract should be able to confront the issue as a court of first instance 

would.
224

  

It was submitted by the Commission that the High court should be given injunctive powers 

to prevent or restrict the formation of any intended unfair, unreasonable, unconscionable 

or oppressive terms which is likely to occur upon the evidence presented by an interested 

applicant. Likewise, the Ombudsperson should be given the authority to bring such 

application for injunctive relief before the High court in respect of all standard form 

contracts to restrict or omit any unfair, unreasonable, unconscionable or oppressive 

terms.
225

  

The Commission conceded that it is necessary to provide an open-ended list of guidelines in 

the proposed legislation by giving some definition to the notions of “unreasonableness, 

unconscionability or oppressiveness”, which would have the benefit of reducing legal 

uncertainty to a more acceptable level without limiting the discretion of the judiciary 
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unduly. Another benefit of guidelines in the proposed legislation is the increased level of 

predictability which it would provide in terms of what will be considered acceptable in 

contracts in order to encourage prevention thereof as opposed to the emphasis on 

obtaining relief from the courts after the fact and thereby avoiding cost and inconvenience 

to contracting parties.
226

  

It was recommended by the Commission that the proposed legislation should enjoy wide 

application and that agreements or settlements under the Divorce Act, the Matrimonial 

Affairs Act, or the Matrimonial Property Act should also be included and enjoy protection 

under the proposed legislation because it is believed that the provisions of these acts do not 

sufficiently protect the parties from unfair, unreasonable, unconscionable or oppressive 

terms.
227

 Furthermore, it was submitted that no categories of persons should be exempted 

from the proposed legislation because the distinction between consumers and other 

contracting parties are generally “arbitrary and difficult to maintain", and the courts would 

in any event tend to use more flexible standards depending on the level of business acumen 

of the contracting parties concerned.
228

  

6.2 Traditional defences 

Our common law provides a number of grounds, albeit a closed list, upon which a party to a 

contract can avoid liability in circumstances where consensus was obtained by improper 

means. These grounds have come to be recognised in the law of contract as a justifiable 

defence for rescission or voidability because consensus is generally regarded as the corner 

stone of contracts and as such the requirement that an actual meeting of the minds of the 

contracting parties occur is of the utmost importance.
229

 

Prior to the enactment of the CPA, the common law provided that contractual liability can 

only be avoided on grounds of misrepresentation, mistake, fraud, duress and undue 
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influence (including commercial bribery), all of which indicate the actual absence of bona 

fides towards the other contracting party.
230

 

Professor H R Hahlo explained the methodology of our common law as follows:
231

 

“Provided a man is not a minor or a lunatic and his consent is not vitiated by fraud, 

mistake or duress his contractual undertakings will be enforced to the letter. If, 

through inexperience, carelessness or weakness of character, he has allowed 

himself to be overreached it is just too bad for him, and it can only be hoped that 

he will learn from his experience. The courts will not release him from the contract 

or make a better bargain for him.” 

In his synopsis above, Professor Hahlo clearly intends to point out that aside from the fixed 

number of recognisable defences to rescind a contract or a contractual term, our law of 

contract reverently honours the doctrine of pacta sunt servanda. The continued relevance 

of this opinion will be reviewed below in view of possible further and less confined grounds 

for rescission introduced by the CPA. 

6.3 Introduction of the CPA 

The main purpose of the CPA is to protect illiterate, poor and historically disadvantaged 

persons from an unfair marketplace for consumer products and services and unfair business 

practices.
232

 It is the first statute in South Africa which deals with unfair contract terms in 

general and the first act to attempt to codify open-ended principles
233

 in the law of contract 

and as such, the CPA contains several provisions which, at face value, appear to revive 

elements of the abolished exceptio doli.  
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This result is achieved most notably through the wide and general stand-alone criteria of 

“fairness” and “reasonableness” as well as the re-introduction
234

 of the term 

“unconscionable” into the South African law of contract, which it attempts to define in 

section 1.
235

  

Unfortunately, and in direct conflict with the recommendations of the South African Law 

Commission, the CPA has limited application and does not apply to all contracts.
236

  

If the early inferences of Stuntebeck in 1967 are correct, it stands to reason when read 

together with the CPA that the doctrine of unconscionability, understood as the absence of 

good faith, is now firmly, although with limited application, entrenched in our law of 

contract. It now remains the task of the court to either stifle or further develop the 

application of the doctrine, depending on the extent which the judiciary is prepared to 

accept and expand it.
237

 

6.4 The right to fair and honest dealing 

Section 40 of the CPA deals with “Unconscionable conduct” and essentially prohibits a 

supplier or an agent of the supplier from using unfair tactics, physical force, coercion, undue 

influence, duress or similar unconscionable conduct against a consumer in connection with 

the supply, negotiation, conclusion, execution or enforcement of an agreement for goods or 

services. It further advocates that it is unconscionable for a supplier to take advantage of a 

consumer who is unable to protect its own interests due to physical or mental disability, 

illiteracy, ignorance or a similar reason. In doing so, a supplier or service provider would be 

acting mala fide or contrary to good faith. Thus, section 40 enables a prejudiced party to set 

the contract aside due to the age-old values mirrored in the exceptio doli generalis. 
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It is the first time in the South African law of contract that these matters have been codified. 

The CPA however supplements the existing common law criteria
238

 (restricted by the scope 

of the CPA) by adding many new and additional grounds for avoiding contractual liability 

such as the wide criteria “unfair tactics” and “pressure”.  In stark contrast to the common 

law, the CPA also looks at the subjective circumstances of the individual party to an 

agreement and such individual is afforded protection as a result of such subjective 

circumstances and personal characteristics, which is strikingly reminiscent of the supposedly 

abolished exceptio doli. 

Van der Merwe recognises that a finding by the court that a contract is greatly inequitable 

or oppressive or unconscionable, as introduced in broad and unrestricted definition by the 

CPA, could now also be regarded as new factors which justify rescission of a contract.
239

 

6.5 The right to fair, just and reasonable terms and conditions 

Section 48 of the CPA prohibits unfair, unreasonable and unjust contract terms.  In terms of 

this section, a supplier or his agent may not supply goods or services at an unfair, 

unreasonable, or unjust price or on terms that are generally unfair, unreasonable or unjust.  

Contractual terms that are excessively one-sided in favour of anyone other than the 

consumer are defined as unfair, unreasonable and unjust.  

Section 52 of the CPA, which bestows wide powers on the courts to ensure fair and just 

conduct, terms and conditions has been widely criticised for causing unwarranted legal 

uncertainty due to the varying discretion of judges and magistrates. 

Naude explains that whilst section 52 of the CPA makes provision for the factors which a 

court must consider when determining whether a contract or a term is unfair, section 51 

reinforces the overall prohibition of unfair terms by listing a number of terms which are 

expressly prohibited, such as exemption clauses in respect of gross negligence and false 
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acknowledgments by a consumer that no representations were made by or on behalf of the 

supplier.
240

 

Naude confirms that the CPA has merely followed the example of the global market place as 

many legal systems across the world have enacted “unfair terms legislation”. She however 

emphasises the need for the CPA to be supplemented by a model for preventative control, 

such as the 1993 EC Directive on Unfair Terms in Consumer Contracts introduced by the UK 

in 1995, because the control of individual consumer contracts through the courts alone is 

problematic and poses severe limitations as a result of factors like cost, risk and access.
241

  

Naude further suggested that the CPA should have attempted to provide more detailed 

guidance in respect of what constitutes an “unfair term” as opposed to the vague reference 

thereto. She believes that businesses or suppliers would be more likely to voluntarily 

exclude unfair terms if they had a better understanding of what the legislature had in 

mind.
242

 These suggestions are in my opinion correct. What is clear, however, is that the 

conduct of one person that indicates sufficient bad faith to be classified under the broader 

concept as "unconscionable" as discussed below will afford a defence against contractual 

liability. 

6.6 The influence of constitutional and common law values on the CPA 

Both the CPA and the Constitution have been written in the context of a post-apartheid 

South Africa with the obvious need to redress past discrimination and to protect vulnerable, 

illiterate and poor citizens. 

As a result of the political and historical background of this country, the principles of public 

policy and bona fides have become essential to South African society and these key values 

have been firmly entrenched in the Bill of Rights to the Constitution.  Section 39 of the 

Constitution imposes a positive duty on all courts, tribunals and forums to promote the 
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spirit, purport and object of the Bill of Rights when interpreting any legislation, and when 

developing the common law and customary law.
243

 

As we have learnt from the majority judgement of the Barkhuizen case, the Constitution 

advocates values such as equity, justice, reasonableness and fairness which cannot be 

separated from public policy. It is evident from the volume of cases that have subsequently 

applied the principles of the Barkhuizen case that the superior courts have responded to the 

call to develop the law of contract in accordance with the spirit, purport and objectives of 

the Bill of Rights.
244

 The emphasis of the CPA is also largely on notions of fairness and 

reasonableness and by implication also on considerations of public policy, and therefore 

echoes both the values of the Constitution as well as the common law. 

6.7 Concerns regarding enforcement 

While consumers are afforded commendable and equitable rights under the CPA, it does 

not seem likely that the enforcement thereof will be effective, as there are no guidelines to 

support consumer tribunals to enforce the provisions of the CPA fairly or in an organised 

way. It appears that it will inevitably become the task of the courts to give meaning to terms 

such as “pressure”, “unfair tactics”, “physical force” and “any similar conduct”, placing the 

burden of inconvenience and cost on the shoulders of the consumers which the CPA intends 

to benefit. It is interesting to note that under the exceptio doli, the burden was similarly on the 

defendant to prove the dolus. This supports the conclusion that the CPA does in fact reintroduce or 

at least mirror the exceptio as a defence. 

I agree with the observations of Stuntebeck that the “policing function” created in 

legislation, which allows a court to rescind a contractual term, is not inconsistent with 
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freedom of contract, because it is the abuse of this principle rather than the principle itself 

which the courts are at liberty to deal with.
245

 As a result of fierce economic competition, 

skilled drafters have abandoned their basic sense of equity through the practise of enforcing 

harsh standard form contracts, and it is therefore clear that a certain degree of intervention 

or policing is necessary to ensure that contracting parties can conclude a meaningful and 

fair bargain concluded without unconscionability.
246

 It is however unfortunate that the 

legislature also failed to heed the sensible suggestions of countless academics to provide 

adequate guidelines for the application of the widely articulated definitions contained in the 

CPA, which as the Law Commission pointed out would have had the dual benefit of curbing 

legal uncertainty to a more acceptable level as well as to serve the function of providing 

preventative guidelines.
247

 

It is disappointing that thus far very few cases have been heard by the courts in respect of 

the provisions of the CPA since its inception, as authority of this nature would be welcome 

in order to clarify some of the short-comings of the CPA as identified above. Ultimately the 

main goal should be to achieve an equitable balance between the existing and newly 

introduced substantive rules of contract and a reasonable degree of trust should be placed 

in the legislature to achieve this balance. 
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CHAPTER 7 

CONCLUSION 

Since its development in early Roman law, it was evident that the exceptio doli generalis was 

a much needed and useful defence. The failure of its successful incorporation into Roman-

Dutch law appears to be the primary cause of its ultimate and unfortunate demise in the 

Bank of Lisbon judgment. The ensuing developments, as discussed in detail in the preceding 

chapters of this study, demonstrate the extent of the lacuna which the abolishment of the 

defence left within the South African law and it is with some relief that the CPA has 

attempted to fill this lacuna.  

Although the CPA appears to merely codify many of the existing common law principles in 

the form of consumer legislation, it also provides an infinitely wider application and 

interpretation thereof and as such it does appear to embrace the spirit of the exceptio doli 

generalis. 

The relevant sections of the CPA, discussed in chapter 5, clearly constitute the statutory 

creation of peremptory rules in the law of contract and impose on parties the duty to act 

reasonably, fairly and to avoid unconscionable conduct. To this end the objectives and 

purpose of the exceptio doli generalis has been reintroduced (as limited by its application). 

In my view, these supplemented open-ended grounds for rescission of contractual terms, as 

explored in paras 6.4 and 6.5 of chapter 6, is a positive addition to the South African law of 

contract; however it is unfortunate that the legislature did not in fact heed the suggestion of 

the Law Commission to give it wider application.
248

 It is further regrettable that the 

enforcement of the CPA may be curtailed by the constraints described in par 6.7. 

All things considered it will be interesting to see what the future holds for the principles of 

equity, fairness, good faith and unconcionability in the South African law of contract and 

whether the CPA will contribute to these principles in a meaningful way. 
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