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Summary   

This dissertation considers and evaluates how the implementation of the Consumer 

Protection Act 68 of 2008 (“CPA”) and more specifically Part G thereof influences the 

common law in relation to contract law and the consumer’s rights’ to fair just and 

reasonable contract terms, together with considering the pit falls of the CPA in its 

current form and the sections which require amendment.  

 

It will be illustrated that the CPA has been drafted with the clear intention of 

protecting and benefiting the consumer by codifying the common law provisions in 

order to strengthen the consumer’s position within consumer markets. 

Many terms and principles introduced by the CPA are foreign to the South African 

legal system. It can be expected with any entirely new piece of legislation 

implemented within an existing legal system that there will be conflicts and 

uncertainties in the application thereof.  

 

Ultimately this dissertation has found two sets of conclusions. Firstly the general 

effect that Part G of the CPA has on consumer markets, namely strengthening 

consumer rights thereby enabling consumers, more particularly historically 

disadvantaged consumers to actively partake in consumer markets as a whole. 

Secondly this dissertation unfortunately has also found that the CPA has failed to 

use essential mechanisms as used in the United Kingdom and European Union 

unfair terms legislation to curb unfair unjust and unreasonable contract terms.   
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Opsomming  

Hierdie verhandeling oorweeg en evalueer hoe die implementering van die 

Verbruikers Beskerming Wet No. 68 van 2008 (hierna " VBW ") en meer spesifiek 

Deel G daarvan wat die gemenereg met betrekking tot kontraktereg beïnvloed en die 

verbruiker se regte tot billike, regverdige en redelike kontrakterme, tesame met die  

 

oorweging oor die moontlike gevaar van die VBW in sy huidige vorm en die 

gedeeltes wat wysigings vereis. 

Dit sal geïllustreer word dat die VBW opgestel is met die duidelike bedoeling om 

beskerming en voordeel van die verbruiker deur kodifisering van die Gemene Reg 

beginsels wat voorsiening maak daarvoor om die posisie van die verbruiker binne 

die verbruikersmarkte te versterk. 

Heelwat van die bepalings en beginsels wat deur die VBW bekendgestel is, is 

vreemd tot die Suid-Afrikaanse regsisteem. Dus kan daar verwag word dat die 

implementeering van ‘n nuwe stuk wetgewing binne ‘n bestaande regstelsel, konflik 

en onsekerheid in die toepassing daarvan ondervind sal word.  

Gevolglik is daar twee stelle gevolgtrekkinge wat uit hierdie verhandeling spruit. 

Eerstens; die algemene effek wat Deel G van die VBW op verbruikersmarkte gehad 

het, naamlik die bevordering van verbruikers se regte wat daardeur verbruikers, 

veral voorheen benadeelde verbruikers, in staat stel om aktief deel te neem in 

verbruikers markte in die geheel. Tweedens het die verhandeling ongelukkig ook 

gevind dat die VBW versuim het om essensiële meganismes toe te pas, soos wat dit 

gebruik word in die Verenigde Koninkryk en die Europese Unie naamlik, 

onregverdige kontrak bepalinge wetgewing wat onregverdige en onredelike 

kontrakvoorwaardes voorkom. 
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Chapter  1 

Introduction 

 
 

 

1.1 Background and information 

There has been a global shift towards the increase in protection of consumer rights 

due to the high levels of poverty, illiteracy and social and economic inequity.1 The 

Consumer Protection Act2 which was assented to on the 24 April 20093 was 

implemented with the direct intention of providing consumers with fundamental 

statutory consumer rights.4 

Prior to the implementation of the CPA the South African law of contract was 

governed by common law principles, more specifically the principle of freedom of 

contract which is founded on the notions of individual autonomy and sanctity of 

contract. This enables contracting parties to enter into agreements at liberty and 

consequently the parties are bound to such agreements.5  

The CPA is South Africa’s first attempt at “subject specific” legislation. Subject 

specific legislation is legislation primarily tasked with protecting consumers and 

regulating the manner in which consumers and suppliers engage with each other. 

The Legislature was tasked to prohibit unfair and unconscionable conduct in 

consumer markets with the aim of regulating market practices and contracts.6 

The eight fundamental rights which the CPA introduced into our law are: the 

consumers’ rights to equality in the consumer market;7 privacy;8 choice;9 disclosure 

and information;10 fair and responsible marketing;11 fair and honest dealing;12 fair, 

just and reasonable terms and conditions;13 fair value, good quality and safety.14  

                                                           
1
  Hopkins (2007) 22-25; Preamble of the Consumer Protection Act 68 of 2008. 

2
  Act 68 of 2008. Hereinafter the “CPA” or the “Act”. 

3
   GG 32186/29-4-2009 and became fully operational on the 1 April 2010. 

4
  Preamble read with s 3. 

5
  Hopkins (2007) 23. Apart from a few statutory regulations no comprehensive body of law existed governing 

consumer protection law, refer to chapter 2 for a full discussion herein. 
6
  Preamble read together with s 3 and s 40. 

7
  Ss  8, 9-10. 

8
  Ss 11-12. 

9
   Ss 13-21. 

10
   Ss 22-28. 

11
   Ss 29-39. 
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1.2  Problem statement and research objective  

The greatest criticism of the common law is that although it has been recognised that 

good faith serves as a foundation and justification for legal rules, it could not be 

accepted as an independent basis for setting aside or not enforcing contractual 

provisions.15 This has resulted in the use of blatantly one sided standard term 

contracts which originally started off as a means to improve operational efficiency. 

Such contracts have unfortunately also become a means of exploitation and abuse 

due to the inclusion of exemption clauses.16 

Initially it seemed as if the courts were prepared to recognise the principles of good 

faith as a remedy enabling intervention into agreements, where it appeared that a 

party was subjected to undue hardship due to a party having not acted in good faith. 

In Sasfin v Beukes17 for example the court conceded that under the requirements for 

legality the common law principles were wide enough to include the ideology of 

public policy.18 The court referred to the decision of Eastwood v Shepstone,19 where 

it was found that any contract as a whole or any clause within a contract may be 

severed or treated as void, insofar as the purpose or provisions of the contract are 

against public policy.20 For a number of years courts have followed this decision, 

until the decision of Brisley v Drotsky21 where it was held that the principles of public 

policy and that of good faith could not be directly relied upon to avoid the 

enforcement of undesirable contractual provisions.22 

In the recent decision of Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers 

(Pty) Ltd,23 the court once again opened the door for consumers to rely on the 

Constitution and the values established by the Bill of Rights.  This was an attempt by 

                                                                                                                                                                                     
12

   Ss 40-47. 
13

   Ss 48-52. 
14

  Ss 53-61. 
15

   Christie (2011) 15-16. See also Brisley v Drotsky 2002 (4) SA 1 (SCA) 21; Nedcor Bank Ltd v SDR Investment 
Holdings Co (Pty) Ltd 2008 (3) SA 544 (SCA) 13; Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA). 

16
   Christie (2011) 190. 

17
   Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A). 

18
  Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) paras 7-9. 

19
   Eastwood v Shepstone 1902 TS 294. 

20
  Eastwood v Shepstone 1902 TS 302. 

21
  Brisley v Drotsky 2002 (4) SA 1 (SCA). 

22
   Brisley v Drotsky 2002 (4) SA 1 (SCA) para 27. This decision was confirmed and upheld Afrox Healthcare Bpk 

v Strydom 2002 (6) SA 21 (SCA) paras 12 and 21. 
23

   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC). 
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the court to develop the provisions of public policy, by holding that possibly the most 

important constitutional value underlying the principles of fairness and public policy 

in the value system of ubuntu, which calls for the increase of substantive equity. 

However these rights in contract law are not absolute and would still need to be 

applied and tested by the courts.  

From the above it can be seen that consumers face a number of challenges in that 

there are no clear enforceable rights that can be relied on. Nor do our courts 

effectively or constantly apply the available common law mechanisms. Where a 

consumer wishes to dispute the provisions of an agreement, the consumer is forced 

to engage in expensive litigation which is not always a financial possibility for 

consumers.  

The introduction of the CPA into South African law will potentially create a 

mechanism for statutory control of unfair contractual terms.24 Part G of the Act, 

namely sections 48 to 52, read together with regulation 44, appears to provide 

consumers and suppliers alike with a form of statutory and administrative control in 

regulating contract terms. The research object of this dissertation is to determine 

what the influence of part G of the CPA is on the general principles of the South 

African law of contract.  

 

1.3 Delineation and limitations  

This dissertation will examine the common law position where the CPA does not find 

application. Thereafter, I will provide a general overview of the fundamental 

consumer rights provided for by the CPA, followed by considering the provisions 

relating to fair, just and reasonable contractual terms provided for under Part G and 

regulation 44 of the CPA.25  A brief comparative study of international legislation in 

the European Union and United Kingdom will be considered, in as far as being 

applicable to unfair contract terms.   

The enforcement of the CPA and recourse through alternative dispute resolution falls 

outside the ambit of this dissertation. The power of the courts to ensure fair and just 

conduct, terms and conditions will only be discussed insofar as being relevant.26 The 

                                                           
24

  Van der Walt (2000) 33. 
25

  Part G, ss 48-52 read together with reg  44. 
26

  S 52. 
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requirements relating to franchise agreements, auctions, business names and 

industry codes of conduct will not be discussed and does not fall within the ambit of 

the research objective. 

It is to be noted that this contribution reflects consumer legislation and relevant 

developments as at 1 October 2014. 

 

1.4 Methodology 

This study will involve a literature study of books, journals, articles, legislation and 

precedent. The study is primarily a critical analysis of the relevant South African 

legislation, literature and case law. A brief comparative study will be undertaken 

illustrating the extent of South Africa’s conformity with international consumer rights. 

 

1.5  Structure  

This dissertation is structured in six parts to meet its objective. Chapter 2 contains 

the general common law position where the CPA does not find application and 

establishes the basis for the need of statutory protection for the consumer. Chapter 3 

contains a general overview of the CPA. Chapter 4 provides a critical analysis of the 

principles established by Part G of the CPA together with regulation 44. Chapter 5 

embarks on a comparative study of international consumer protection laws. Lastly, 

chapter 6 contains the general conclusion and recommendations.    
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Chapter 2 

 

The position where the Consumer Protection Act 68 of 2008 is not applicable  

 

 

2.1 Introduction  

Prior to the implementation of the CPA, the South African law of contract was 

predominantly governed by common law principles. Apart from a few statutory 

regulations such as the Consumer Affairs Act (Unfair Businesses Practice);27 Price 

Control Act;28 Trade Practices Act;29 Alienation of Land Act;30  National Credit Act31 

and Rental Housing Act32 no comprehensive body of law existed, governing 

consumer protection law. None of the aforementioned legislation created a form of 

statutory “content control” regulating unfair contract terms. This legislation was 

insufficient in addressing the problems of unfair contract terms in consumer markets, 

and consequently the common law principles of contract law found application.33   

Some South African writers are of the view that the common law mechanisms for 

controlling unfair contract terms are sufficient and flexible enough to deal with such 

unfair terms.34 This chapter addresses the situation where the CPA does not find 

application and consumers find themselves dependent upon the common law for 

controlling unfair contract terms.  

 

2.2 The basis of contractual liability 

The South African law of contract is based on the will theory, in terms of which all 

contracting parties are treated as equals.35 The will theory includes the principles of 

freedom of contract36 and sanctity of contract.37 These principles which were 

founded in the 16th and 17th century’s social, economic and political philosophies 

                                                           
27

  Act 71 of 1988. 
28

  Act 25 of 1964. 
29

  Act 76 of 1976. 
30

  Act 68 of 1981. 
31

  Act 34 of 2005. 
32

   Act 50 of 1999. 
33

  Kötz (1986) 409. 
34

   Hefer (2000) 142; Hopkins (2003) 150; Hefer (2004) 637. 
35

   Hawthorne (2006) 48; Hawthorne (1995) 164.  
36

  Kötz (1986) 6. 
37

   Hawthorne (2006) 55; Wells v SA Alumenite Co 1927 AD 69; SA Sentrale Ko-op Graanmaatskappy Bpk v 
Shifren en Andere 1964 (4) ALL SA 520 (A). 
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regulated the manner in which persons contracted with one another to create social 

contracts, which otherwise defined basic human rights.38 

The common law provided parties with freedom of autonomy, which enabled a party 

to freely engage and enter into agreements with whom they deemed fit and on the 

terms and conditions the parties agreed upon. This was however subject to 

compliance with the basic requirements set by the common law.39 These principles 

further provided that the decision maker must accept responsibility for his actions. 

The principle of pacta sunt servanda, in return required exact enforcement of the 

contractual obligations created through the contract.40 

The following statement, made by Sir George Jessel in 1875 in Printing and 

Numerical Registering Co v Sampson,41 expressly reflects the intended application 

of the principles which prevailed in the 19th century common law jurisdictions:42  

“…if there is one thing which more than another public policy requires it is that 

men of full age and competent understanding shall have the utmost liberty of 

contracting, and that their contracts when entered into freely and voluntarily 

shall be held sacred…” 

Provided that an agreement is compliant with the basic requirements of contract law 

namely: where a party to the agreement is not a minor43 or mentally ill44 and  

consent45 was not obtained by means of error, misrepresentation, fraud, undue 

influence or duress,46 the contractual undertakings will be enforceable.47   

Our law requires that where a person enters into a contract which later transpires to 

be to his own detriment he would be bound to the consequences created. Our courts 

cannot out of sympathy for such persons amend the contract to be more 

favourable.48 This view has been confirmed and followed by a number of judgments 

                                                           
38

   Aronstam (1979) 1. 
39

   Van der Merwe et al (2012) 22 and 56.  
40

   Christie (2011) 384. 
41

   Printing and Numerical Registering Co v Sampson 1875 LR 19 para 462. 
42

  Hahlo (1981) 70; Hawthorne (2006) 49; Burger v Central South African Railways 1903 TS 571-576; Van 
Rensburg v Straughan 1914 AD 317; Brisley v Drotsky 2002 (4) SA 1 (SCA). 

43
   Christie (2011) 240.  

43
  Christie (2011) 24-25. 

44
   Christie (2011) 255.  

45
  Christie (2011) 24-25. 

46
   Van der Merwe et al (2012) 38-43; Christie (2011) 291, 305, 313 and 321. 

47
   Hahlo (1981) 70. Which reflects the view of Napier v Barkhuizen 2006 (4) SA 1 (SCA). 

48
  Grinaker Construction (Tvl) (Pty) Ltd v Transvaal Provincial Administration 1982 (1) SA 78 (A). 
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where a party raised the issue of substantive unfairness due to the use of unfair 

contract terms as expounded in Brisley,49 Afrox,50 Napier,51 Bredenkamp,52 

Maphango53 and Potgieter.54  

The above cases have made it clear that courts refuse to come to the assistance of 

persons who have willingly entered into a contract and have freely negotiated and 

settled on the terms thereof.55 There is no general common law rule that entitles a 

court to strike down a contractual provision on the basis that the term or agreement 

is substantively unfair.56  

The central issue in the application of unfair contract terms stems from the courts 

strict adherence to the principles of freedom of contract, which does not require 

parties to act in good faith.57 These principles prevent our courts from intervening 

and applying substantive fairness in situations where an agreement was clearly 

unjust and unreasonable.58 The judiciary’s application and acceptance of such 

principles has lead businesses to develop and take advantage of standard term 

contracts which in turn has resulted in the abuse of consumers, as consumers have 

found themselves at the mercy of suppliers.   

 

2.3  The effect of standard term contracts 

The development of consumer markets in society has lead businessmen to draft and 

introduce mass produced generic contracts, otherwise known as standard term 

contracts. Consumer markets around the world have benefited from standard term 

contracts which have become a norm.59  The use of standard term contracts have 

developed out of necessity to enable organisations to speedily negotiate and enter 

into contracts with the public allowing for trouble-free negotiations. This in return 

reduces the costs associated in having a representative from the organisation 

                                                           
49

   Brisley v Drotsky 2002 (4) SA 1 (SCA). 
50

  Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA). 
51

   Napier v Barkhuizen 2006 (4) SA 1 (SCA). 
52

   Bredenkamp v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA). 
53

   Maphango v Aengus Lifestyle Properties 2011 (5) SA 19 (SCA). 
54

  Potgieter v Potgieter NO and Others 2012 (1) SA 637 (SCA). 
55

   Hopkins (2003) 152. 
56

   Kötz (1986) 407. For example Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) and  
Eerste Nasionale Bank van Suidelike Afrika Bpk v Saayman NO 1997 (4) SA 302 (SCA). 

57
     Christie (2011) 15-16; Hawthorne (2004) 297; Burger v Central South African Railways 1903 TS 576; Bank 

of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) 608. 
58

   Hopkins (2003) 155; Hawthorne (2006) 50. 
59

   Hopkins (2003) 153. 
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individually negotiate the terms of the agreement.60 These standard term contracts 

are drafted in advance to specifically address the needs of the organisation and 

provide the consumer with very little to no rights at all.61 

What originally started off as a means to improve operational efficiency has become 

a means of exploitation and abuse, due to the inclusion of exemption clauses.62 

These clauses have become the norm as suppliers are able to impose such terms 

upon the consumer, with the content thereof having been unilaterally decided. This 

leaves the consumer with the option of either accepting the terms of the contract or 

looking elsewhere.63 Once the consumer has signed the standard term contract, the 

law perceives it as if the agreement had been entered into freely and voluntarily by 

the consumer and thus the agreement must be adhered to.64   

 

2.4 The role of the Constitution in contract law   

The final Constitution65 came into effect on 4 February 1997 introducing values 

which can be described as socialistic in nature, as the Constitution attempts to 

achieve social justice.66 The drafters of the Constitution chose not to entrench the 

principles of freedom of contract as a fundamental right in the Bill of Rights,67 instead 

the drafters created the principles of fairness and greater substantive equity in 

contracts. 

The principles of public policy and good faith were confirmed in the matter of Napier 

v Barkhuizen68  where the court held that public policy is today greatly influenced by 

the South African Constitution.69 Ngcobo J, writing for the majority of the court stated 

that: 

“This approach leaves space for the doctrine of pacta sunt servanda to operate, 

but at the same time allows courts to decline to enforce contractual terms that 

                                                           
60

   Naudé (2006) 367. 
61

   Naudé (2006) 361; Hawthorne (2004) 299; Barnard (2005) 185-186. 
62

   Naudé (2006) 365. 
63

   Sharrock (2010) 296. In Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA) para 33. The court 
acknowledged the fact that exemption clauses in standardized contracts are the rule, rather than the 
exception.  

64
   Hawthorne (2008) 92; Hawthorne (2004) 299. 

65
   Constitution of the Republic of South Africa Act 108 of 1996. 

66
   Preamble of the Constitution.  

67
   Chapter 2 of the Constitution.  

68
   Napier v Barkhuizen 2006 (4) SA 1 (SCA). 

69
  Napier v Barkhuizen 2006 (4) SA 1 (SCA) paras 80-82. 



9 
 

are in conflict with constitutional values even though the parties may have 

consented to them.”70 

The court confirmed that the principles of public policy forms part of underlying 

constitutional values and that where a term in a contract is contrary to public policy, 

such term is unenforceable.71 This decision has allowed for the further development 

of the role of good faith in our common law of contract. In return this has created a 

mechanism for the protection of consumers which is in line with the principles of 

fairness and substantive equity found in the Constitution.72 

In the recent decision of Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers 

(Pty) Ltd,73 it was found that possibly the most important constitutional value 

underlying the principles of fairness and public policy is the value system of ubuntu 

which calls for the increase of substantive equity in contracts. 

Yacoob J, writing the minority judgment of the court, expressed the following views 

on good faith:74 

“Good faith is a matter of considerable importance in our contract law and 

the extent to which our courts enforce the good faith requirement in contract 

law is a matter of considerable public and constitutional importance. The 

question whether the spirit, purport and objects of the Constitution require 

courts to encourage good faith in contractual dealings and whether our 

Constitution insists that good faith requirements are enforceable should be 

determined sooner rather than later. Many people enter into contracts daily 

and every contract has the potential not to be performed in good faith. The 

issue of good faith in contract touches the lives of many ordinary people in 

our country.” 

What makes the courts observation of good faith important is the express inter-

relationship of good faith and the value system of ubuntu, which the court held as 

follows:75 

                                                           
70

   Napier v Barkhuizen 2006 (4) SA 1 (SCA) paras 28-30. 
71

  Napier v Barkhuizen 2006 (4) SA 1 (SCA) paras 80-82. 
72

   Louw (2013) 62. 
73

   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC). 
74

   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) para 22. 
75

   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) paras 23-24. 
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“The values embraced by an appropriate appreciation of ubuntu are also 

relevant in the process of determining the spirit, purport and objects of the 

Constitution. The development of our economy and contract law has thus far 

predominantly been shaped by colonial legal tradition represented by 

English law, Roman law and Roman Dutch law. The common law of contract 

regulates the environment within which trade and commerce take place. Its 

development should take cognisance of the values of the vast majority of 

people who are now able to take part without hindrance in trade and 

commerce.  And it may well be that the approach of the majority of people in 

our country place a higher value on negotiating in good faith than would 

otherwise have been the case. Contract law cannot confine itself to colonial 

legal tradition alone. It may be said that a contract of lease between two 

business entities with limited liability does not implicate questions of ubuntu. 

This is, in my view, too narrow an approach. It is evident that contractual 

terms to negotiate are not entered into only between companies with limited 

liability. They are often entered into between individuals and often between 

poor, vulnerable people on one hand and powerful, well-resourced 

companies on the other. The idea that people or entities can undertake to 

negotiate and then not do so because this attitude becomes convenient for 

some or other commercial reason, certainly implicates ubuntu.” 

The decision of Everfresh Market Virginia has opened the door further for consumers 

to rely on the Constitution and the values established by the Bill of Rights, namely the 

values of good faith and ubuntu in the plight against unfair contract terms 

predominantly found in standard term contracts.  

The effect the Constitution has on exemption clauses was further tested in the recent 

decision of Bredenkamp v Standard Bank of South Africa Ltd.76 The case concerned 

the legality of a contractual clause allowing a bank to unilaterally close a client’s 

bank account for any reason it deemed sufficient. The facts are briefly as follows: the 

complainant was an extremely wealthy businessman whom had an account with the 

bank. The bank terminated the account after the complainant was blacklisted by the 

US Department of Treasury’s Office of Foreign Asset Control.77 The effect of such 

listing was that US financial institutions were prohibited from dealing with the 

                                                           
76

   Bredenkamp v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) para 75. 
77

   Bredenkamp v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) paras 75-76. 
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complainant and were obligated to freeze any accounts which the complainant 

held.78 

The SCA in coming to its finding considered the decision of Barkhuizen v Napier79 as 

authority for the principle that an unfair contractual term can be struck down on 

constitutional grounds.80 However, there were subtle differences in the facts of 

Barkhuizen and the current matter before the court. The court’s interpretation of 

Barkhuizen might have resulted in a different finding should the court have 

considered the effect that standard term contracts have on the bargaining position of 

the parties as well as the unfairness of the terms in such contracts.81  

Consequently the court in Bredenkamp held that Barkhuizen did not import a general 

criterion of fairness in the law of contract.82 The court held that the test of 

reasonableness only applied if a clause or its implementation concerned an identified 

constitutional value or other public policy consideration.83 Both in the interim and final 

judgments constitutional arguments were forwarded namely; the inequality of the 

bargaining powers between the parties and the potential impairment of dignity by 

being deprived of banking facilities, however on appeal such arguments were 

abandoned and thus never argued before the court.84  

It is however important to note that the court held that only where an identified 

constitutional value or other public policy consideration would be affected could the 

unfair contractual term be struck down on constitutional grounds.85   

 

2.5  Existing protective measures within our law 

Prior to the implementation of the CPA into our law courts were able to review 

contractual injustices with the principles underlying the common law, together with a 

limited number of statutory protective measures to assist the judiciary in reviewing 

contractual injustices.  

                                                           
78

   Bredenkamp v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) paras 1-11; Nortje (2009) 518. 
79

   Barkhuizen v Napier 2007 (5) SA 323 (CC). 
80

   Bredenkamp v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) paras 41-43. 
81

   Nortje (2009) 520. 
82

   Bredenkamp v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) paras 50-53. 
83

   Bredenkamp v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) para 50. 
84

  Bredenkamp v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) para 30. 
85

   Bredenkamp v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) paras 25, 27-28. 
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The most prevalent issues affecting consumer rights are the manner in which 

exemption clauses are used in standard term contracts.86 Consumers have a 

number of defences available to them to avoid contractual liability these, inter alia 

being error, misrepresentation, fraud, undue influence and duress. The courts are 

able to apply these principles to limit the onerous consequences of such exemption 

clauses.87  

 

2.5.1 Prior notice 

When parties contract with each other, the contract must be drafted in such a 

manner that a reasonable person would expect the agreement to contain an 

exemption clause. A party wishing to rely on and enforce an exemption clause must 

have drawn such clause to the attention of the other party prior to the conclusion of 

the agreement.88 

In the matter of Mercurius Motors v Lopez89 the respondent claimed damages for 

breach of contract arising from the theft of his motor vehicle from the appellant's 

premises. The appellant in defence stated that the liability for loss by theft was 

exempt by means of an exemption clause.90 The clause was found on the reverse 

side of the contract which was signed by the respondent upon delivering his vehicle 

to the appellant.  Navsa JA held that: 

“A person delivering a motor vehicle to be serviced or repaired would ordinarily 

rightly expect that the depositary would take reasonable care in relation to the 

safekeeping of the vehicle entrusted by him or her. An exemption clause such 

as that contained in clause 5 of the conditions of contract, that undermines the 

very essence of the contract of deposit, should be clearly and pertinently 

brought to the attention of a customer who signs a standard instruction form, 

                                                           
86

   Naudé (2006) 365. 
87

   Hawthorne (1995) 164; Naudé (2006) 361-385; Stoop 499-506.   
88

   King’s Car Hire (Pty) Ltd v Wakeling 1970 (4) SA 640 (N) paras 643G-644A ; Fourie v Hansen 2000 (1) All SA  
510 (W) paras 516i-517f;  Afrox  Healthcare Bpk v Strydom 2002 6 SA 21 (SCA) paras 22-23;  Mercurius 
Motors v Lopez 2008 (3) SA 572 (SCA) para 33. 

89
   Mercurius Motors v Lopez 2008 (3) SA 572 (SCA). 

90
   The clause read as follows: “I/we acknowledge that MERCURIUS shall not be liable in any way whatsoever 

or be responsible for any loss or damages sustained from fire and/or burglary and/or unlawful acts 
(including gross negligence) of their representatives, agents or employees.” 
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and not by way of an inconspicuous and barely legible clause that refers to the 

conditions on the reverse side of the page in question.”91 

The above decision held that the essence of the contract and the obligations 

associated thereto needs to be established to determine whether an exemption 

clause is fair in the situation. Lopez was unaware of the exemption clause contained 

in the agreement as it was not drawn to his attention and furthermore contrary to the 

essence of the contract.  

In Fourie v Hansen92 the plaintiffs’ attempt to escape liability on the basis of an 

exemption clause failed as the court found the clause to be valid and binding. The 

clause was specifically brought to the attention of the signatory and thus the court 

held that where an exemption clause is used it needs to have been printed in a 

different colour ink, or underlined or printed in another typesetting of a different size 

from the other clauses so as to draw the parties’ attention specifically thereto.93  

There appears to be some contradiction in our law as the court in Afrox Healthcare 

Bpk v Strydom94 did not follow the same view as in Fourie95 and Mercurius Motors.96 

In Afrox Healthcare Bpk v Strydom97 the court found that exemption clauses in 

standardised contracts are the rule rather than the exception.98  

The facts of Afrox Healthcare Bpk v Strydom are briefly as follows; Afrox was the 

owner of a private hospital in which Strydom had been admitted for an operation. 

Upon being admitted a contract was concluded between the parties which contained 

an exemption of liability clause. Negligent conduct by the hospital nursing staff 

caused the respondent to suffer damages. When the respondent issued legal action 

against the hospital for such damage, the hospital relied on the exemption clauses 

contained in the signed contract. 

The court found that the signatory’s subjective expectations of what the agreement 

between them would contain and what the agreement actually contained played no 

                                                           
91

   Mercurius Motors v Lopez 2008 (3) SA 572 (SCA) para 33. 
92

   Fourie v Hansen 2000 (1) All SA 510 (W). 
93

  Fourie v Hansen 2000 (1) All SA 510 (W) para 833 E-G. 
94

  Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA). 
95

  Fourie v Hansen 2000 (1) All SA 510 (W). 
96

  Mercurius Motors v Lopez 2008 (3) SA 572 (SCA).  
97

  Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA). 
98

  Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA) paras 36-42. 
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role in the question whether there was a legal duty on the hospital to specifically 

point out the content of the exemption clause in the contract.99  

The outcomes of Afrox created a contradiction in our law, as Mercurius Motors came 

to the aid of consumers who found themselves faced with unexpected exemption 

clauses. The court in Afrox also re-affirmed the ruling in Brisley v Drotsky100 that 

“abstract” considerations such as good faith were not legal rules which could be 

directly relied upon to curb the enforcement of contractual provisions.101  

 

2.5.2      Interpretation 

The effects of exemption clauses can also be limited in the manner and approach 

the courts interpret such clauses.102 Courts are able to apply restrictive means of 

interpretation where exemption clauses have been drafted excessively wide or 

vaguely and such terms do not specifically set out the legal grounds for liability from 

which such exemption is based upon.103 

Our courts follow the general rule, that where an exemption clause places a 

contracting party in an excessively onerous position without a reciprocal duty being 

placed upon the other party; or where a party is deprived from a common law right, 

the courts will interpret such exemption clauses as narrowly as possible to attempt to 

strike a balance between the individual rights of the contracting parties.104  

The above approach conforms to the contra proferentem rule found in our common 

law. This rule provides that the words of the contract may be construed more strictly 

against the drafter of the contract. This enables courts to provide relief to a person 

whose rights have been excessively oppressed.105 This approach is based on the 

principle that a person cannot through his own ambiguity induce another person to 

                                                           
99

  Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA); Naudé & Lubbe 442-443. 
100

  Brisley v Drotsky 2002 (4) SA 1 (SCA). 
101

  Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA) paras 31-32 at 40G-41B; Naudé & Lubbe 442. 
102

  Stoop 503; Christie (2011) 195; South African Railways and Harbours v Lyle Shipping Co Ltd 1958 (3) 
SA.416 (A); Cotton Marketing Board of Zimbabwe v Zimbabwe National Railways 1990 (1) SA 582 (ZS). 

103
  Stoop (2008) 503; Christie (2011) 216. 

104
   Allen v Sixteen Stirling Investments (Pty) Ltd 1974 (4) SA 164 (D); Drifters Adventure Tours CC v Hircock 

2007 (2) SA 83 (SCA); Hotels, Inns and Resorts SA (Pty) Ltd v Underwriters at Lloyds and Others 1998 (4) SA 
466 (C). 

105
   Christie (2011) 190-195; Kötz (1986) 407. 
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contract with him, on the assumption that the words in the agreement mean one 

thing, while in reality the drafter has intended a different meaning for them.106   

This view is confirmed in Drifters Adventure Tours CC v Hircock107 where the court 

followed the decision of Scott JA in the matter of Durban's Water Wonderland (Pty) 

Ltd v Botha108 in which it was held: 

“If the language of the disclaimer or exemption clause is such that it exempts 

the proferens from liability in express and unambiguous terms, effect must be 

given to that meaning. If there is ambiguity, the language must be construed 

against the proferens.” 

Through the use of such restrictive interpretive rules courts are able to mitigate the 

impact of burdensome exemption clauses, by restricting the application of such 

clauses to the liability they expressly refer to and not the drafters extended 

interpretation thereof.109 These interpretative rules are however of no assistance 

where well educated businessmen have drafted exemption clauses with precision 

ensuring such clauses are clear and unambiguous. Such clauses would be 

enforceable irrespective whether they are fair and reasonable.110 

 

2.5.3   Public Policy 

Public policy is a primary corner stone of society which regulates the social contract    

between persons. In Morrison v Anglo Deep Gold Mines Ltd111  Innes CJ stated:  

“Now it is a general principle that a man contracting without duress, without 

fraud, and understanding what he does, may freely waive any of his rights. 

There are certain exceptions to that rule, and certainly the law will not recognize 

any arrangement which is contrary to public policy.” 

As far back as 1905 when Innes CJ made the above statement courts were not 

prepared to enforce contracts which were contrary to public policy and were 

consequently held to be invalid.  

                                                           
106

   Ibid. 
107

   Drifters Adventure Tours CC v Hircock 2007 (2) SA 83 (SCA). 
108

   Durban's Water Wonderland (Pty) Ltd v Botha and Another 1999 (1) SA 982 (SCA) para 463. 
109

   Naudé & Lubbe 443. 
110

   Drifters Adventure Tours CC v Hircock 2007 (2) SA 83 (SCA). 
111

   Morrison v Anglo Deep Gold Mines Ltd 1905 TS 775 paras 784-785. 
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Courts generally do not ex mero motu raise the issue of public policy as a means to 

limit the application of harsh contractual provisions. Public policy generally favours 

the utmost freedom of contract and requires transactions which have been freely 

entered into to be enforced.112 Our courts will only in exceptional circumstances 

refuse to enforce a contract which is contrary to public policy or against good morals. 

Although public policy creates possible protection for consumers it has limited 

application.113 

Public policy is interpreted in terms of the interests of society as a whole, together 

with the interests of the individual contractant.114 Our courts first recognised this as a 

tool to assist a distressed party in the matter of Napier v Barkhuizen,115 where the 

court held that public policy is greatly influenced by the South African Constitution.116   

The notion of public policy and the values which underlie the Constitution was further 

developed and expanded upon in the recent decision of Everfresh Market Virginia 

(Pty) Ltd v Shoprite Checkers (Pty) Ltd.117 The court found that possibly the most 

important constitutional value underlying fairness and public policy is the value 

system of ubuntu which calls for the increase of substantive equity in contracts. 

The facts of Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd118 are 

briefly as follows; Everfresh challenged ejectment proceedings under a commercial 

lease agreement relating to premises in a shopping centre. Shoprite being the lessor 

had refused to negotiate the renewal of the lease in terms of a provision in the 

agreement. The provision provided for renewal of the lease on notice by the lessee 

upon a rental amount to be agreed between the parties.119 Everfresh limited its 

                                                           
112

   Napier v Barkhuizen 2006 (4) SA 1 (SCA) paras 28-30. 
113

   Hopkins (2003) 153-154; Louw (2013) 62; Naudé & Lubbe 443. 
114

   Van der Merwe et al (2012) 298; Louw (2013) 62. 
115

   Napier v Barkhuizen 2006 (4) SA 1 (SCA). 
116

   Napier v Barkhuizen 2006 (4) SA 1 (SCA) paras 28-30. 
117

   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC). 
118

  Ibid.  
119

  Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) para 3. Clause 3 of 
the lease agreement provided as follows: "Provided that the Lessee has faithfully and timeously fulfilled 
and performed all its obligations under and in terms of this Lease, the Lessee shall have the right to 
renew same for a further period of four years and eleven months commencing on 1st April 2009, such 
renewal to be upon the same terms and conditions as in this Lease contained save that there shall be no 
further right of renewal, and save that the rentals for the renewal period shall be agreed upon between 
the Lessor and the Lessee at the time. The said right of renewal is subject to the Lessee giving written 
notice to the Lessor of its intention so to renew, which notice shall reach the Lessor not less than six (6) 
calendar months prior to the date of termination of this Lease. In the event of no such notice being 
received by the Lessor, or in the event of notice being duly received but the Parties failing to reach 
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argument to Shoprite's claimed obligation to make a bona fide attempt to agree, 

contending that the terms of the agreement precluded Shoprite from frustrating 

Everfresh's qualified right to renew by refusing to negotiate in good faith and that its 

right to renewal would fall away only if the negotiations in good faith did not result in 

an agreement.120  

Yacoob J summarised the parties' respective contentions as follows:121 

“Everfresh contends that the common law should be developed in terms of the 

Constitution to oblige parties who undertake to negotiate with each other to do 

so reasonably and in good faith. The contention of Shoprite is that a provision of 

this kind should not be enforceable because the concept of good faith is too 

vague.” 

The court in coming to its findings expressed the following views on good faith and 

the role good faith has in the Constitution:122 

“Good faith is a matter of considerable importance in our contract law and the 

extent to which our courts enforce the good faith requirement in contract law is a 

matter of considerable public and constitutional importance. The question 

whether the spirit, purport and objects of the Constitution require courts to 

encourage good faith in contractual dealings and whether our Constitution insists 

that good faith requirements are enforceable should be determined sooner rather 

than later. Many people enter into contracts daily and every contract has the 

potential not to be performed in good faith. The issue of good faith in contract 

touches the lives of many ordinary people in our country.” 

The courts views on the importance of good faith in contract law, together with the 

court taking cognisance of the importance of the spirit purpose and object of the 

Constitution in contract law is a step forward in developing the common law to be in 

line with the principles of good faith and the value system of ubuntu, which Yacoob J 

explained as follows:123 

                                                                                                                                                                                     
agreement in regard to the rentals for the renewal period at least three (3) calendar months prior to the 
date of termination of this Lease, then in either event this right of renewal shall be null and void."  

120
   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) para 9. 

121
   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) para 22. 

122
   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) para 22. 

123
   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) paras 23-24. 
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“The values embraced by an appropriate appreciation of ubuntu are also 

relevant in the process of determining the spirit, purport and objects of the 

Constitution. The development of our economy and contract law has thus far 

predominantly been shaped by colonial legal tradition represented by English 

law, Roman law and Roman Dutch law. The common law of contract regulates 

the environment within which trade and commerce take place. Its development 

should take cognisance of the values of the vast majority of people who are now 

able to take part without hindrance in trade and commerce. And it may well be 

that the approach of the majority of people in our country place a higher value 

on negotiating in good faith than would otherwise have been the case. Contract 

law cannot confine itself to colonial legal tradition alone. It may be said that a 

contract of lease between two business entities with limited liability does not 

implicate questions of ubuntu. This is, in my view, too narrow of an approach. It 

is evident that contractual terms to negotiate are not entered into only between 

companies with limited liability. They are often entered into between individuals 

and often between poor, vulnerable people on one hand and powerful, well-

resourced companies on the other. The idea that people or entities can 

undertake to negotiate and then not do so because this attitude becomes 

convenient for some or other commercial reason, certainly implicates ubuntu.” 

The above views were expressed obiter dictum, as the majority of the court 

ultimately held that Everfresh's argument that the common law of contract needs to 

be developed in accordance with section 39(2) of the Bill of Rights and should not 

have been raised for the first time in the Constitutional Court. The court therefore 

denied the request to appeal the Supreme Court of Appeal's124 decision.  

None the less, the court chose to vehemently express itself regarding the potential 

application of ubuntu and the role of good faith in contract law and its application 

within the current principles found within the common law. Where a court is to apply 

the principles of ubuntu together with good faith, which inspire much of the values 

found within the Constitution, such consideration may tilt the argument in the weaker 

contractants favour as such application is more in line with the spirit, purport and 

objects of the Bill of Rights.125 

                                                           
124

   Hereinafter referred to as the “the SCA”. 
125

   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) paras 36 and 73-74. 

"The proposition that a common law contract principle that provides meaningful parameters to render an 
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The second opinion which the court expressed was that the current role of good faith 

within contract law needs to be revisited in favour of a more robust application to 

contract law.126 I am of the view that this judgment will lead to numerous court rulings 

where specific emphasis is placed on the principles of ubuntu and public policy, in 

striking a balance between fairness and simple justice between the contracting 

parties.127   

 

2.5.4 Bargaining power of the parties 

There is not a lot of case law which specifically deals with the individual bargaining 

power of the consumer. The court first raised the issue in Afrox Healthcare Bpk v 

Strydom128 where it was pointed out that the unequal bargaining power between the 

parties is a factor which courts should consider along with other factors to assess 

public interest.  

Sachs J, in Barkhuizen v Napier129 expanded on this point and stated that: 

“The genuine nature of the intentions of the parties to a contract, nowadays, is 

something that is in itself often fraught with uncertainty, and with the potential 

for significant inequity.”130  

The court specifically referred to the problematic aspects of standard term contracts, 

where the terms of such agreements are seldom negotiated and thereby creating 

situations of significant disparity in the bargaining power between the parties.131  

Sachs J asked whether the considerations of public policy in our present 

constitutional era does not compel courts to refuse to give legal effect to an imposed, 

onerous and one-sided ancillary term buried in a standard term contract that 

                                                                                                                                                                                     
agreement to negotiate in good faith enforceable is decidedly more consistent with section 39(2) than a 

regime that does not. A common law principle that renders an obligation to negotiate enforceable cannot 

be said to be inconsistent with the sanctity of contract and the important moral denominator of good 

faith. Indeed, the enforceability of a principle of this kind accords with and is an important component of 

the process of the development of a new constitutional contractual order. It cannot be doubted that a 

requirement that allows a party to a contract to ignore detailed provisions of a contract as though they 

had never been written is less consistent with these contractual precepts: precepts that are in harmony 

with the spirit, purport and objects of the Constitution." 
126

   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) paras 73-74. 
127

.  Nyandeni Local Municipality v MEC for Local Government and Traditional Affairs 2010 (4) SA 261 (ECM); 
Standard Bank of SA v Dlamini 2013 (1) SA 219 (KZD); Naidoo v Birchwood Hotel 2012 (6) SA 170 (GSJ). 

128
   Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA). 

129
   Barkhuizen v Napier 2007 (5) SA 323 (CC) paras 28-30. 

130
   Barkhuizen v Napier 2007 (5) SA 323 (CC) paras 28-30. 

131
   Barkhuizen v Napier 2007 (5) SA 323 (CC) paras 28-30. 
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unilaterally and without corresponding advantage, limits the enjoyment of a 

constitutionally protected right. Sachs argued that holding a person to one sided 

terms which was not expressly consented to cannot be said to be within the 

boundaries of public policy.132  There are many writers who are of the view that this 

is the approach that needs to be followed by our courts. Such an approach is in line 

with the constitutional values of equity and dignity.133  

The position of the individual persons bargaining power was further tested and 

expanded upon in the recent decision of Everfresh Market Virginia (Pty) Ltd v 

Shoprite Checkers (Pty) Ltd.134 The court recognised the potential injustice that is 

caused by the inequality between the bargaining powers of the contracting parties 

and found that the principles of fairness and public policy together with the value 

system of ubuntu requires there to be an increase of substantive equity in 

contracts.135 

The court in Jordan v Faber136 acknowledged the unequal bargaining power faced by 

many contractants referring to the decision of Afrox Healthcare Bpk v Strydom137 and 

that the contract concluded between the parties created vast inequalities and was 

contrary to public policy and therefore void.138 

From the above case law it is evident there has been a shift in factors courts 

consider when determining whether an agreement is contrary to public policy.139 The 

courts clearly view the bargaining power of the parties as a factor to consider when 

pronouncing on whether the agreement is contrary to good faith.  Given the court's 

statement regarding the role of unequal bargaining powers between contracting 

parties, it would appear as if courts are prepared to accept the value system of 

ubuntu and its relationship with public policy to determine whether parties acted in 

good faith.140   
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   Barkhuizen v Napier 2007 (5) SA 323 (CC) paras 28-30. 
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   Naudé (2006) 367; Louw 2013 62;  Naudé & Lubbe 460; Tladi (2002) 477. 
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   Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC). 
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2.5.5 Misrepresentation 

The common law allows a party to escape the consequences of an agreement where 

there is error namely that of iustus error and whether the reasonable man would 

have believed such misrepresentation. 141 This implies that the contracting party 

must have actually been misled and that the misrepresentation relates to a material 

factor influencing the nature and purpose of the agreement.142  

In the matter of George v Fairmead (Pty) Ltd143  Fagon CJ held that an error is said 

to be iustus if it was caused by the misrepresentation of the other party.144  

“When can an error be said to be iustus for the purpose of entitling a man to 

repudiate his apparent consent to a contractual term? As I read the decisions, 

our courts, in applying the test, have taken into account the fact that there is 

another party involved and have considered his position. They have, in effect, 

said: Has the first party – the one who is trying to resile – been to blame in the 

sense that by his conduct he has led the other party, as a reasonable man, to 

believe that he was binding himself? If his mistake is due to a representation, 

whether innocent or fraudulent, by the other party, then, of course, it is the 

second party who is to blame and the first party is not bound”   

In the matter of Allen v Sixteen Stirling Investments (Pty) Ltd145 the plaintiff had 

brought an action seeking an order declaring a written agreement of sale of an 

immovable property null and void, averring that he entered into the agreement in the 

bona fide belief that he was buying an immovable property pointed out to him by the 

defendant’s agents. The property pointed out was not the property described in the 

sale agreement.  The plaintiff contended that he would not have entered into the sale 

agreement had he known that the erf pointed out to him was not the one for sale.146   

Howard J held that an error in corpore caused by a misrepresentation, and which 

vitiated the consent to the contract concerned, rendered that contract void ab initio 

and therefore the representor could not rely on an exemption clause.147  
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147

   Allen v Sixteen Stirling Investments (Pty) Ltd 1974 (4) SA 164 (D) para 171 B-F.   



22 
 

In the matter of Du Toit v Atkinson’s Motors Bpk148 the plaintiff entered into an 

agreement to purchase a 1979 Mercedes Benz 350. Du Toit at a later stage of the 

agreement had requested that the contract be reduced to writing to embody the 

terms of their oral agreement. The written agreement contained an exemption clause 

exempting Atkinson’s Motors from liability for any misrepresentation. The written 

agreement described a car that was in fact a 1976 model and not that of a 1979 

model.  Du Toit instituted action for the cancellation of the contract and the return of 

the purchase price, consequently Atkinson’s Motors in defence relied upon the 

exemption clauses contained in the written agreement.  

The court held that Du Toit was not bound to such agreement as he had entered into 

the agreement in the erroneous belief thinking that he was in fact be purchasing a 

1979 model vehicle, and not that of a 1976 model.  

The court found that such misrepresentation was material in nature and 

consequently the contract was void.149 The judgment in Du Toit v Atkinson’s Motors 

Bpk150 has been confirmed and followed by a number of judgments holding the view 

that where the misrepresentation results in a fundamental mistake, the contract is 

void ab initio’.151  The courts have explained this approach as follows:152   

“In this way, the law gives effect to the sound principle that a person, in signing 

a document, is taken to be bound by the ordinary meaning and effect of the 

words which appear over his or her signature, while at the same time, 

protecting such a person if he or she is under a justifiable misapprehension, 

caused by the other party who requires such signature, as to the effect of the 

document.” 

The above cases have reaffirmed the position in our law that where 

misrepresentation forms the basis of a fundamental mistake the prejudiced party 

may have the contract set aside due to the misrepresentation. The contract is thus 

voidable at the discretion of the prejudiced party.153  
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2.5.6 Negligence  

In our law it has become the norm for standard term contracts to exclude ordinary 

negligence.154 Some businessmen have even gone so far as to exclude gross 

negligence.155 Public policy has however found that such exemption clauses are 

valid and binding where the clause is clear, unambiguous and that such negligent 

conduct amounted to being reasonable.156  

In the case of Kruger v Coetzee157 the court formulated what is now known as the 

reasonableness test, in terms thereof liability will only arise where a reasonable 

person in the shoes of the defendant could have foreseen the possibility of his 

conduct injuring another person and would have taken steps to guard against such 

an occurrence.158 

In the recent decision of Naidoo v Birchwood Hotel159 the court was tasked to 

consider whether an exemption clause was fair and reasonable and not against 

public policy.  In October 2008, Naidoo, the plaintiff, wanted to exit the Birchwood 

Hotel premises but found that the gate to one of the entrances of the hotel was 

closed. Naidoo sat waiting inside his bus for a security guard to open the gate. After 

a considerable time had passed he realised that the gate was still not opening as the 

gate had jammed and the wheels had come off the rails. As Naidoo approached the 

entrance, the gate fell on top of Naidoo, causing him serious bodily injuries.160 

Naidoo argued that the hotel was negligent in that it failed to take adequate steps to 

prevent the incident from occurring by not properly maintaining the gate, by not 

ensuring that it was safe for public usage, and by failing to warn the public of the 

potential danger created by the state of repair of the gate.161 
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In defence the Birchwood Hotel relied on the disclaimer and exemption clauses 

found on the back of the hotel register. Clause 5 of the registration card read as 

follows: 

“The guest hereby agrees on behalf of himself and the members of his party 

that it is a condition of his/their occupation of the Hotel that the Hotel shall not 

be responsible for any injury to, or death of any person or the loss or 

destruction of or damage to any property on the premises, whether arising from 

fire, theft or any cause, and by whomsoever caused or arising from the 

negligence (gross or otherwise) or wrongful acts of any person in the 

employment of the Hotel.”162  

Naidoo did not contest the fact that he did not read the "terms and conditions" even 

after seeing the instruction on the front of the registrar to: "Please read terms and 

conditions on reverse!"163 It was also not disputed that Naidoo was aware that 

standard term contracts contained such clauses and that he was bound by the terms 

contained therein.164 

The question before the court was whether such disclaimer or exemption clause was 

binding on Naidoo and if such exemption clause was against public policy.165  

With reference to whether the disclaimer found in the hotel registration card was 

binding, the court considered the circumstances, having regard to the reason for 

non-compliance with the clause.166 The court having followed the contra proferentem 

rule167 used this rule to reduce the effect of the exemption clause holding that Naidoo 

is not liable as the enforcement of the exemption clause would not have been fair 

and just, as such terms were not specifically drawn to his attention together with 

disclaimer signs not having been displayed in various locations on the hotel 

premises or at the entrance to the reception.168 
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The question as to whether the disclaimer clause was contrary to public policy was 

left open by the court.169 The court acknowledged that prior to the new constitutional 

dispensation clauses contracting out of liability for negligently causing bodily injury or 

death were permissible.170 This approach was affirmed by the Supreme Court of 

Appeal in Durban’s Water Wonderland v Botha and Another171 as well as in Afrox 

Healthcare Bpk v Strydom.172 The court in Naidoo alluded to the fact that it is of the 

opinion that any exemption clause which attempts to limit or exclude liability for 

negligently causing bodily injuries or death will not pass constitutional scrutiny. Such 

exemption clauses are likely to be contrary to public policy, the court however failed 

to provide a definite answer herein.173  

Mupangavanhu is of the view followed by myself and others that there is a need 

within our society to develop the law regarding exemption clauses beyond 

precedent.174 Our Legislature needs to balance the interests of legal continuity and 

social realities in enable parties to contract in good faith.175  In reaching fairness and 

reasonable within contract law will result in legal and commercial uncertainty the 

Legislature needs to work around such faults to allow for a society that values 

fairness whilst ensuring legal certainty.176 The court’s decision in Naidoo has opened 

the door for the further development of exemption clauses and their application in the 

new constitutional regime, representing a major step towards the realisation of the 

principles of ubuntu and the creation of fairness and reasonableness in contracts. 

 

2.6 Statutory protective measures  

The Legislature had introduced a number of statutory protective measures, most 

predating 1994, in an attempt to provide consumers with some form of statutory 

protection, however as it will be seen most of the statutory protective measures are 
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outdated and find no application within our current consumer markets and have 

therefore been repealed.177 These statutory protective measures are as follows: 

The Sales and Services Matters Act.178 This Act prohibited the sale of certain goods 

together with the manner in which goods were displayed and marketed; 

The Trade Practices Act.179 Protects consumers against false or misleading 

advertisements;180  

The Consumer Affairs (Unfair Business Practices) Act.181 This Act regulates the 

unfair business practices, such practices were defined as any direct or indirect 

practices which had the direct or indirect effect of harming relations between 

businesses and consumers, which resulted in conduct which unreasonably 

prejudices, deceives or unfairly affected a consumer; 

The Price Control Act.182 Promoted and controlled competitive prices between 

suppliers;  

The Business Names Act.183  Regulates the control of business names and conduct 

incidental thereto. 

The aforementioned legislation had no real effect in the protection of consumer 

rights, consequently a number of consumer protection bodies had been established 

to promote conduct within consumer markets these bodies included: The Office for 

the Investigation of Unfair business practices, this body’s sole purpose was to 

investigate unfair business practices and to make recommendations to the Minister 

of Trade and Industry; the South African Bureau of Standards, which promotes 

quality and standardisation of goods; the Provincial Government Departments of 

Consumer Affairs was established to monitor credit and usury matters.  

The above legislation and consumer protection bodies have failed to provide 

consumers with the necessary protection as skilled businessmen have been able to 

circumvent any obligations created through such Acts and regulatory bodies with the 
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use of cleverly worded exemption clauses leaving consumers to rely on the common 

law when attempting to escape the consequences of unscrupulous practices.184 

 

2.7 Conclusion  

There are a number of authors who advocate that the current common law 

provisions are sufficient and flexible enough to adequately deal with the inequalities 

faced by consumers.185 There are also a number of authors,186 judges187 together 

with the Law Commission188 whom are of the view that current consumer laws 

require reform to provide sufficient statutory protection for consumers.189 

It is argued that the current common law mechanisms and judicial control of unfair 

contract terms are not sufficient to deal with the abusive tendencies found in 

standard term contracts. Courts have failed to effectively and constantly apply such 

common law mechanisms, regardless of how wide courts are prepared to interpret 

the provisions of the common law or that of the Constitution. Consumers are often 

found bound to the harsh provisions of exemption clauses. 190 

The need for legislative control is essential for the development of our consumer 

markets. A vast number of consumer transactions are concluded with the use of 

standard term contracts, generally being sprung upon a consumer and automatically 

placing the consumer in the weaker bargaining position. Such standard term 

contracts do not provide for a reciprocal opportunity for the consumer to re-negotiate 

the terms of the agreement or to consider the true implication of the exemption 

clauses contained in the agreement. It is this very situation that the CPA aims to 

eliminate by prescribing that the agreements themselves and the exemption clause 

contained therein must be fair, just and reasonable.191 This would create the 

situation that where any clause attempts to limit or exclude any rights of the 

consumer, or attempts to affect the nature of the agreement; such clauses must be 
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specifically drawn to the attention of the consumer192 and must be written in plain 

language.193  

The CPA will possibly eliminate situations as found in Afrox Healthcare Bpk,194 

Naidoo195and Du Toit196 where the consumer was unaware of the existence or the 

extent of the exemption clause in the agreement. The CPA will ultimately create a 

consumer environment that requires parties to contract in a manner which is fair, just 

and reasonable creating certainty as to the content and the nature of the agreement. 

The provisions of the CPA will most likely act as a deterrent preventing the use of 

exemption clauses which are drafted with the sole intention of primarily exploiting the 

consumer. In my view, this will result in greater consumer confidence within existing 

consumer markets as negotiations between consumers and suppliers will be in line 

with the principles of ubuntu, and the constitutional values underlying the principles 

of fairness and public policy.  
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Chapter 3 

An overview of the Consumer Protection Act 68 of 2008 

 

 

3.1 Introduction and background 

South Africa has aligned itself with many international jurisdictions to protect 

consumers on a statutory level. As previously stated herein consumer protection 

legislation is not entirely new in our law, with the CPA merely being a culmination of 

several decades of legal development effectively replacing all previous legislation 

relating to consumer protection.197    

The CPA is a revolutionary piece of legislation for the South African consumer, with 

a direct effect on the common law contractual rules. It effects how business is done 

for both local and foreign companies who provide goods and services within the 

Republic. These businesses will need to ensure compliance with the provisions of 

the Act. The ambit of the Act is extremely comprehensive with the intention of 

including as many industries as possible to ensure that consumers are sufficiently 

protected.  

 

3.2 Consumer protection within the South African context 

The Legislature acknowledged the need for greater protection of vulnerable 

consumers in society with the implementation of the CPA.198 The purpose of the 

CPA is to protect consumers who live in areas with high levels of poverty, illiteracy 

and other forms of social and economic inequality and also those that are living in 

remote or low-density population areas.199 Whether they are minors, seniors or other 

similarly vulnerable consumers who have a limited ability to read and comprehend 

advertisements, agreements, instructions, and warnings as a result of their low 

literacy levels or visual impairment. It attempts to fulfil the rights of historically 

disadvantaged persons and to promote their full participation as consumers.200 

The preamble introduces the Act as follows: 
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“To promote a fair, accessible and sustainable marketplace for consumer 

products and services and for that purpose to establish national norms and 

standards relating to consumer protection, to provide for improved standards of 

consumer information, to prohibit certain unfair marketing and business 

practices, to promote responsible consumer behaviour, to promote a consistent 

legislative and enforcement framework relating to consumer transactions and 

agreements, to establish the National Consumer Commission…”.201 

The CPA has been expressly promulgated with the intention to protect consumers, 

who are deemed to be vulnerable and historically disadvantaged. The CPA can 

almost be seen as the “Bill of Rights” for consumers as its direct intention is to 

promote and protect consumers in the marketplace. Section 1 of the Act ensures that 

every transaction occurring within the Republic is subject to the provisions of the Act, 

apart from the few exemptions provided under section 5. 

The CPA incorporates internationally recognized consumer rights into the South 

African legal system, seeking to ensure transparent redress for consumers who are 

currently subjected to abuse and exploitation in the marketplace.202 The common 

law, in relation to contract law, has been codified to a certain point as the Act sets 

out clear rights and duties which the consumer and supplier have towards each 

other. When the courts are called upon to interpret such rights they should not be 

interpreted to limit any existing common law rights as the courts have a duty to 

develop the common law in terms of the Constitution.203 

 

3.3 Interpretation, purpose and policy of the CPA 

The CPA contains its own interpretation clause under section 2 which provides that 

the Act must be read and interpreted in a manner that gives effect to the purposes as 

set out under section 3.204 Section 3 provides that the purpose of the Act is to 

establish a legal framework of rules within which consumers are protected, thereby 
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developing the social and economic welfare of consumers in the marketplace, in 

particular consumers who are classified as vulnerable consumers.205 

The CPA requires that cognisance must be taken of any applicable foreign law, 

international law, conventions, declarations or protocols or any decision of a 

consumer court, ombud or arbitrator when interpreting the Act. The aforementioned 

is subject to such a decision having not been set aside, reversed or overruled by the 

High Court, the Supreme Court of Appeal or the Constitutional Court, as these courts 

have the power to create precedents should they interpret the provisions of the 

Act.206 

Sections 2(8) and 2(9) provide guidelines where any conflict may arise due to 

inconsistencies between two distinct pieces of legislation.  In situations where there 

are clear inconsistencies between provisions of the CPA and other legislation the 

provisions of both Acts will apply simultaneously. To the extent that the application of 

both pieces of legislation are no longer possible, the provision of whichever Act 

provides the consumer with the most protection will  prevail.207 

The intended purpose and interpretation is further expressed under section 3(2) 

which places additional responsibility on the National Consumer Commission208 to 

ensure all reasonable and practical steps are taken to promote the purpose of the 

Act through the release of proposed policies to the Minister,209 in an attempt to 

ensure the realisation and the purpose. 

 

3.4 Key definitions within the CPA 

Before being able to ascertain the application of the CPA, it is necessary to note the 

key definitions used within the Act. The Act applies to every transaction occurring 

within the Republic for the supply of goods and services or the promotion of goods or 

services or the goods or services themselves, unless the transaction is specifically 

exempted by the provisions of section 5.210 
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3.4.1 Transactions 

One of the most important definitions of the Act is that of “transaction”.211 A 

transaction refers to transactions in the ordinary course of business therefore once-

off transactions are not deemed transactions for the purposes of the Act.212 

A transaction is defined as an agreement between two or more persons for the 

supply of goods or services for consideration,213 the supply by the direction of a 

consumer for consideration,214 or an interaction as contemplated in terms of section 

5(6).215 However, in terms of section 5(6), the supply for consideration is not always 

a requirement of a “transaction”. Certain arrangements must be considered or 

automatically deemed to be a “transaction” irrespective of whether a charge or 

economic contribution is a requirement.216 

The test to determine whether a transaction falls within the ordinary course of a 

suppliers business was considered in the case of Amalgamated Banks of South 

Africa Bpk v De Goede en ’n Ander.217 The court held that a transaction will be 

deemed to fall within the scope of a particular business, where the ordinary 

businessman would have entered into such contract which embodies the terms and 

conditions associated with such business. The court further held that it is irrelevant 

whether such contract is concluded on a regular occurrence.218 

Agreements entered into between a franchisee and a franchiser, are also deemed to 

be a transaction.219 Where any goods or services are supplied to the franchisee 

these dealings constitute a transaction between a supplier and a consumer in terms 

of the Act.220 
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3.4.2 Consumer 

The second definition which plays a vital role in the application of the Act is that of a 

“consumer”.221  A consumer is any person, who includes a juristic person, to whom 

goods and services are supplied or marketed to in the ordinary course of the 

supplier’s business.222 A person is classified as a consumer where such person 

merely obtained the right to use a product, or was a recipient or beneficiary of a 

product or service. 

A juristic person may be classified as a consumer under the Act, however protection 

may not always be afforded to a juristic person due to the Act not applying to juristic 

persons whose asset value or annual turnover is equal to or exceeds the threshold 

value currently determined by the Minister, to be equal to or exceed two million 

rand.223 Franchise agreements generally entered into with the use of juristic persons 

would also be subject to the Act as the franchisee in terms of a franchise agreement 

is also a consumer to the extend provided for under section 5(6).224 

 

3.4.3 Goods and Services 

The next definitions I consider are the words “goods” 225 and “services” 226  which are 

used simultaneously throughout the Act. Goods are defined by the Act to include 

anything marketed for human consumption, any tangible objects, literature, music, 

photographs, motion pictures, games, information, data, software, codes or other 

intangible products written on any medium, licences to use such intangible objects, 

legal interests in land or other immovable property; gas, water and electricity, bread, 

compact discs, electronic appliances and books, all qualify as goods. The Act 

contains the word “includes” which indicates that the above list provided by the Act is 

not a closed list and the definition of goods is not limited to the items listed in the 

definition.227 
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Services are defined as work performed by persons for the direct or indirect benefit 

of another, the provision of education, information, advice or consultation,228 banking 

or similar financial services, the transportation of goods or an individual, 

accommodation, entertainment or access to entertainment, access to electronic 

communication infrastructure, this being cellular or internet access, access or a right 

of access to an event, premises, activity or facility, or access to or use of property in 

terms of a rental agreement,229 right of occupancy of, or power or privilege over, land 

or immovable property, and under section 5(6), the rights of a franchisee in terms of 

a franchise agreement as provided for under this section.230 

 

3.4.4 Suppliers 
 

In order to determine when the Act applies, it is necessary to analyse who would 

qualify as a “supplier”. 231 A supplier is any person including a juristic person or organ 

of state, and even though section 5(2)(a) specifically excludes the State as a 

consumer, this does not disqualify the State from being classified as a supplier of 

goods and services who markets goods or services.  To “market”232 means to supply 

or promote. 

The Act defines “supply”233 in connection with goods to sell, rent, exchange or hire in 

the ordinary course of business for consideration, as where a supplier “supplies” in 

relation to services, means to sell services, to perform or to cause services to be 

performed or provided, and to grant access to premises, events, activities or facilities 

in the ordinary course of business for consideration. As where “promote”234 means to 

advertise, display or offer to supply services or goods in the ordinary course of 

business for consideration.  
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Promote includes the making of any representation in the ordinary course of 

business that could be inferred as expressing willingness to supply services or goods 

for consideration or engagement in any other conduct in the ordinary course of 

business that could reasonably be construed to be an inducement or attempted 

inducement to a person to engage in a transaction. 

“Retailers”235 in terms of the Act refers to a person who, in the ordinary course of 

business, supplies goods to a consumer. 

 

3.5 Application of the CPA and the realisation of rights 

The long title the CPA throws a spotlight on the purpose of the Act, which is to 

promote a fair, accessible and sustainable marketplace for consumer products and 

services.236 This is an attempt by the Legislature to create a legislative framework to 

enable uniform rules in which consumers are able to actively engage in the 

marketplace.237 

Section 5 of the CPA has been drafted in such a manner as to make the application 

of the Act as far reaching as possible. The Act applies to every transaction occurring 

within South Africa for the supply of goods and services, or the promotion of goods 

and services and the goods and services themselves; however an exemption to this 

is found under section 5(2) where a transaction is exempt from the application of the 

Act.238 

A transaction is specifically excluded from the application of the CPA under the 

following conditions:239 Where there is a supply or promotion of goods and services 
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to the State;240 in situations where the consumer is a juristic person whose asset 

value and annual turnover at the time of the transaction, is more than or equal to two 

million rand;241 if the transaction falls within an exemption granted by the Minister in 

terms of subsections (3) and (4);242 if the transaction constitutes a credit agreement 

under the National Credit Act;243 any services in terms of a employment contract;244 

or collective bargaining agreement within the meaning of section 23 of the 

Constitution245 and the Labour Relations Act;246 or giving effect to a collective 

agreement as defined in section 213 of the Labour Relations Act,247 are specifically 

excluded and the CPA does not apply in such situations.  

Section 5(1) of the Act needs to be read in conjunction with section 5(5).  Section 

5(5) of the Act seems to be the overriding provision when it comes to the application 

thereof, as a transaction can only be exempted in so far as this section allows. If 

goods are supplied within South Africa in terms of a transaction that is exempt from 

the application of the Act, the importer, producer or distributor and the retailer of 

those goods will be subject to sections 60 and 61 which deal with unsafe  goods,  

safety-monitoring, recall and damage caused by such goods.248 

The effect of this section is that manufacturers are subject to section 61 of the Act 

regardless of the fact that the transaction may fall under transactions that are exempt 

from the application of the Act. As a result of this, the Act always applies and 

manufacturers are unable to escape liability for harm or damage caused by defective 

or hazardous products that they manufacture and which subsequently find their way 

into the market place. This section ensures that any goods and services supplied to 
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consumers are covered by the operation of the Act and further entrenches 

consumer’s rights with regard to transactions they enter into with any of the parties 

mentioned under sub-section 5. 

Section 61 of the Act came in to operation at the end of April 2010, even before the 

bulk of the Act came into operation on 31 March 2011. This provision strengthens 

and confirms the burden of strict liability imposed upon manufacturers by section 61 

of the Act. This is in line with the purposes of the Act, as it reinforces the rights of the 

consumers and ensures that consumers have an improved bargaining position in the 

market. 

From the above, it can be seen that the CPA will only apply to the supply of goods 

and services in the ordinary course of business. Once-off transactions are excluded 

from the application of the Act and the common law position will find application to 

such transactions.249 However, where goods are supplied within South Africa in 

terms of a transaction which is exempted from the application of the Act, the 

suppliers of such goods will still be subject to the provisions of sections 60 and 61 of 

the Act. 

 

3.6 Composition of the CPA 

The CPA consists of seven chapters, each dealing with a specific issue, followed by 

two schedules. Schedule 1 explains the extent to which the Act amends existing 

laws and schedule 2 contains transitional provisions for the implementation of Act. 

The Legislature’s intention was for the CPA to be set out in a manner in which the 

average consumer would be able to understand and apply the intended purpose of 

the Act. 

Chapter 1 of the CPA consists of two parts, part A which deals with the interpretation 

and definitions250 and part B which deals with the purpose, policy and application of 

CPA.251 

Chapter 2 is worded as “fundamental consumer rights” and consist of eight parts. 

Each part deals with a specific right the consumer has with the ninth part specifically 
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intended for suppliers of goods and services.252 Chapter 3 consists of four parts 

dealing with the rights and procedures as to how consumers are to enforce the 

provisions of the Act.253 Chapter 4 deals with business names and industry codes of 

conduct and consist of two parts intended to regulate the manner in which suppliers 

operate their businesses.254  

Chapter 5 deals with the powers of the national consumer protection institutions, 

which consists of three parts specifically dealing with the jurisdiction of the Act and 

the establishment of the National Consumer Commission.255 Chapter 6 provides for 

the enforcement procedure of the CPA and consists of four parts.256 Chapter 7 deals 

with the general provisions of the CPA,257 which is followed by two schedules dealing 

with the amendment of current laws as well as transitional provisions. 

Chapter 2 the Act ascribes eight specific consumer rights which are worded in the 

positive and provide the consumer with the right to equality in the consumer 

market,258 privacy,259 choice,260 disclosure and information,261 fair and responsible 

marketing,262 fair and honest dealing,263 fair, just and reasonable terms and 

conditions,264 and fair value, good quality and safety.265  

 

3.6.1 Part A: The right of equality in the consumer market 

Part A of chapter 2 consists of sections 8 to 10.266 These sections state that 

suppliers may not exclude or unfairly discriminate against any person, or category of 

persons which must be read with section 9 of the Constitution267 and the Promotion 

of Equality and Prevention of Unfair Discrimination Act.268  
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Suppliers are prohibited from limiting access to goods and services or prioritizing 

certain groups of consumers over others, or from charging certain types or groups of 

persons more than others when marketing or distributing their goods and services. 

Suppliers are further prohibited from varying the quality of their goods in any 

discriminatory manner, irrespective of the consumer’s age, gender, race, socio-

economic status or the geographic location of the consumer.269 

Section 9 provides suppliers with the right to justifiably differentiate the way in which 

they treat consumers provided that the requirements set out under sub-sections 9(1)-

(4) have been complied with. In the aforementioned circumstances where there has 

been compliance with section 9 the supplier may differentiate the way they treat 

consumers, provided such differentiation is not in contravention with section 8.270 

The grounds for differentiation predominantly involve minors or the elderly who do 

not have capacity to act or where it will be in accordance with any public regulation 

or as a reasonable precaution to protect the health, welfare or safety of 

consumers.271 

Section 10 deals with the jurisdiction of the Equality Court with reference to section 8 

to 10.272 The courts have an inherit power to assess the reasonableness of any 

contract or agreement before the court or to determine the fairness thereof. The 

consumer is entitled to institute proceedings before an equality court or file a 

complaint with the NCC, and should the complaint appear to be valid, the NCC must 

refer it to the Equality Court.273 

 

3.6.2 Part B: The right to privacy 

The consumers right to privacy stems from section 14 of the Constitution. 274 Kirby275 

is of the view that the rights which are provided by the CPA are necessary and 

needed as a set of rights in which careful thought has been given to the manner and 

nature in which consumers and suppliers engage with one another. 
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The CPA provides the consumer with the right to protect their privacy and 

confidentiality from unwanted or unsolicited marketing, by restricting or refusing any 

unwanted direct marketing by blocking any form of communication be it via e-mail, 

telephone or SMS.276 The CPA allows for specific contact times in which suppliers 

are authorised to contact consumers, unless the consumer has consented to the 

contrary. The Minister may prescribe time periods by notice in the Government 

Gazette in which suppliers are entitled to contact consumers.277 

The CPA enables the NCC to establish a registry in which consumers may register 

to automatically block any unwanted direct marketing.278 This would place a heavier 

burden on suppliers who use direct marketing strategies, as the obligation would be 

placed on the suppliers to ensure such consumers are not on the register.279 

Consumers are further provided the right to unsubscribe or opt-out.  Suppliers are 

then prohibited from sending any unwanted or unsolicited marketing to the consumer 

in the future, especially if they are deemed to be for “direct marketing” purposes.280  

Consumers also have the right to a cooling-off period for agreements which were 

concluded as a result of direct marketing.281 

 

3.6.3 Part C: The right to choose 

Section 13 provides the consumer with the right to choose the goods and services 

they require. 282 Suppliers are prohibited from locking consumers into agreements 

that force consumers to buy bundled or grouped goods, or forcing consumers to 

enter into agreements that require goods to be purchased from a particular 

supplier.283 The CPA does provide an exemption to suppliers, where a supplier is 

able to show that the benefit or convenience the consumer will receive with the 
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bundled goods is a justifiable limitation on the consumer’s freedom of choice and 

that such goods are also available individually.284 

Section 14285 deals with the consumer’s right to renew any fixed-term agreement. 

The CPA provides that a fixed-term agreement may not exceed the maximum period 

prescribed.286 Consumers are entitled to cancel fixed-term agreements by giving 

such supplier 20 business days notice.287 Such notice must be given in writing or in 

any other recorded manner.288 

Where a consumer terminates a fixed-term agreement the consumer will still be 

liable for any amounts owed in terms of the agreement up to date of cancellation.289 

The Act provides that the consumer may cancel a fixed-term agreement upon the 

expiry of the fixed-term agreement without penalty or charge;290 however where the 

consumer prematurely cancels the fixed-term agreement the supplier is entitled to 

impose a reasonable cancellation penalty.291 

A supplier is required to provide the consumer with no less than forty days and no 

more than eighty days notice before the fixed-term agreement will expire.292 Where a 

fixed-term agreement has lapsed, the CPA provides that the fixed-term agreement 

will automatically continue on a month to month basis.293 This is however subject to 

the requirement that the consumer has given a clear indication of his intention to 

renew the fixed-term agreement or to terminate the agreement upon the expiry 

date.294 

Section 15 deals with the rights of consumers regarding pre-authorisation of repairs 

or maintenance services.295 This section applies to all work that requires the service 
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provider to take possession of the property in order for a quote to be provided before 

the service is carried out.296 

Section 16 deals with the consumers cooling-off rights.297 Section 16 enables the 

consumer to cancel any fixed-term agreement entered into by way of direct 

marketing, without reason or penalty.  The consumer is required to give notice to the 

supplier in writing, or in any other recorded manner or form, within five business days 

after the conclusion of the agreement, or from the date on which the goods were 

delivered.298 A supplier is obligated to return any payments received by the 

consumer within 15 days unless permitted under section 20(6).299 

Section 17 deals with the consumers’ rights to cancel advance reservations, 

bookings or orders. Where the consumer is afforded the right to cancel, a supplier is 

entitled to charge a reasonable cancellation penalty.300 

Section 18 provides the consumer with the right to choose or examine goods; this 

section must be read in unison with section 19.301 

The CPA clearly provides rights to the consumer in situations where the supplier 

does not act in accordance with the agreement.302 Where a supplier delivers goods 

to the consumer, the consumer is entitled to examine those goods for the purpose of 

ascertaining whether he or she is satisfied that the goods are fit for the purpose 

required.303  Where the supplier delivers goods and services at a location other than 

a location agreed upon, the consumer may accept delivery or cancel the agreement 

or require delivery or performance at the agreed location, date and time.304 Where a 

supplier delivers only some of the goods to the consumer, or supplies a mixed 

supply of goods of a different description not contemplated in the agreement, the 

consumer is entitled to accept delivery of the goods or reject the goods.305 
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Section 20 provides the consumer with the right to return goods, this section does 

not replace the consumers’ right to return unsafe or defective goods, nor does it 

substitute any other right that the consumer may have to return goods for a 

refund.306 The consumer is provided the right to return goods within ten business 

days from concluding the agreement.307  

Section 20(3) refers to goods that may not be returned in a case in which, inter alia, 

public health or a public regulation prohibits the return of goods to a supplier once 

they have been supplied. This would include medication or other personal use 

items.308 

In situations where the consumer has elected to return goods, the supplier must 

refund the consumer the price paid for the goods, less any amount that the CPA 

allows the supplier to charge.309 Should the goods still be in their original packaging 

and not have been opened, the consumer may not be charged an amount in respect 

of the goods.310 Where the original goods were opened but repacked in their original 

packaging, the supplier is entitled to charge a reasonable amount. The amount 

charged will be for the actual use of the goods or any consumption or depletion of 

the goods.311 The exemption to this is where the consumer was required to open the 

packaging to determine whether the goods where fit for the intended purpose or if 

they conformed to the description of such goods.312 

Section 21 deals with unsolicited goods or services. The CPA places no obligation 

upon a consumer to pay for unsolicited goods or services and the consumer may 

lawfully retain such goods or services. In the event a supplier delivered unsolicited 

goods or services, the supplier is provided with ten business days to notify the 

consumer of any incorrect delivery.  Any goods that have been incorrectly delivered 

to the wrong recipient and notice of this error has been brought to the attention of the 

supplier, such goods only become unsolicited should the supplier fail to recover the 

goods within twenty business days after being informed of the incorrect delivery.313 
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The CPA remains silent on the manner in which the consumer should notify the 

supplier of the unsolicited goods as well as to the time within which the consumer 

should bring the suppliers attention to such error.314 

 

3.6.4 Part D: The right to disclosure and information 

Section 22 provides the consumer the right to receive information or agreements in 

plain and understandable language.315 This first began with the implementation of 

the NCA.316 The NCA requires that an agreement must be made available in one of 

the official languages as where the CPA does not. The CPA only requires that an 

agreement must be in a plain and understandable language which the ordinary 

consumer should be able to comprehend and make an informed decision regarding 

the nature and obligations that arise from an agreement.317 

The plain language requirement intends that where a notice, document or 

representation is aimed at a particular consumer, such consumer must be able to 

understand the content even with average literacy skills and minimal experience. 

Therefore the consumer must be able to understand the contents without undue 

effort.318 

Section 22 will require many suppliers to rethink the manner in which they have 

drafted their fixed term contracts in order to meet the plain language requirement set 

down by section 22. This section applies to all consumers whether dealing with 

educated consumers or consumers with no education. The Act lays down a clear test 

to determine whether a document or representation is in plain and understandable 

language and states that: 

 

(a) the context, comprehensiveness and consistency of the document or 

representation;319  

(b)    the manner in which the representation is done or the style of the document;320 
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(c)    the manner in which the sentences are structured and the types of words used 

in the document; and321 

(d)  the aids used to assist the consumer in the reading and understanding of the 

document or representation.322 

The NCC will publish guidelines in the future for suppliers to assess whether a 

notice, document or visual representation satisfies the requirements of subsection 

(1)(b) which will lead to more user-friendly agreements in the consumer market.323 

Section 23 regulates the manner in which suppliers disclose the price of goods and 

services.324 Suppliers are prohibited from displaying any goods for sale without 

displaying the price of the goods.325 Section 23(5) provides the manner in which 

suppliers are expected to adequately display such prices. However, the exemption to 

this rule is where goods are primarily displayed for advertising purposes.326 

Where goods have two prices displayed the consumer will be entitled to pay the 

lower of the two prices for the goods, subject to the provisions of sections 23(6)-(11). 

Section 24 deals with product labelling and trade descriptions which prevent any 

misleading trade descriptions. The CPA prohibits any trade descriptions which will 

knowingly mislead a consumer.327 

The CPA defines “trade description”328 as excluding trademarks, but including a 

statement as to the ingredients of which any goods consist. The Minister may 

prescribe categories of goods that must have a trade description applied to them, or 

rules as to be used in accordance with any international agreement for the purpose 

of determining the country of origin of the goods.329 

Section 25 deals with the disclosure of grey-market or reconditioned goods bearing 

the original suppliers trade mark. Such goods being sold by suppliers are required to 

display a clear notice informing the consumers that such goods have been re-
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conditioned or remade. Where grey-market goods are sold, such supplier must apply 

a conspicuous notice on these goods.330 

Section 26 requires the supplier to provide the consumer with written record of each 

transaction the consumer has carried out with the particular supplier,331 together with 

the supplier providing his full business information to the consumer on such written 

record.332 

Section 27 deals with intermediaries and the duty placed on intermediaries to 

disclose prescribed information to such person to whom the intermediary solicits or 

agrees to represent in respect of the sale of goods and services.333 

Section 28 creates the requirement that where a person is engaged in direct 

marketing at the consumers’ premises, while performing services, be it delivering or 

installing goods, such supplier is required to visibly wear an identification device 

such as a badge to provide suitable identification to enable the consumer to identify 

such supplier if necessary.334 

 

3.6.5 Part E: The rights to fair and responsible marketing 

Section 29 applies to marketing;335 negative option marketing;336direct marketing;337 

catalogue marketing;338 trade coupons and similar promotions;339 customer loyalty 

programmes;340 promotional competitions;341 alternative work schemes;342 referral 
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selling;343 and agreements with persons lacking legal capacity.344 In an attempt to 

create the right to fair business practices in respect of the marketing of goods and 

services, the Legislature has attempted to create an atmosphere of truthful and 

honest advertising. This will promote fair business practices, which in turn will lead to 

fair competition between suppliers of goods and services, resulting in competitive 

prices and a more vibrant and active consumer market.345 

Any credit agreements which are promoted in terms of the NCA are not expressly 

excluded from credit marketing. Therefore, any advertising and marketing of credit 

agreements would be subject to the CPA.  However, this would create a duplication 

of regulatory schemes.  The consumer would be provided the greatest possible 

protection between the CPA and NCA, only where it would not be possible to apply 

the two Acts concurrently would the Act which provides the consumer with the most 

protection apply.346 

 

3.6.6 Part F: The right to fair and honest dealing 

Sections 40 to 47 deal with the consumers rights to fair and honest dealings and 

provides the consumer with the right to protection against unconscionable conduct. 

347  The CPA attempts to regulate this by, inter alia, prohibiting unconscionable 

conduct;348 false misleading or deceptive representations;349 fraudulent schemes and 

offers;350 pyramid schemes;351 auctions;352  waivers; deferrals; substitution of goods; 
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353 and over-booking and over-selling.354 The CPA uses the word “unconscionable 

conduct” and Melville355 states; 

“Given that the Act itself calls for “plain language” in all dealings with the 

consumer, this clause calls for positive conduct with the consumer, and does 

not allow a supplier to use undue influence, pressure, duress or harassment, 

unfair tactics or any similar conduct in getting payment due to the supplier, or 

goods returned.” 

Suppliers may not directly or indirectly imply a benefit which the consumer would 

possibly receive from the goods or services that does not exist, or ignore any 

misunderstanding that the consumer may express towards the product or the service 

due to exaggerations, puffing or ambiguous sales techniques.356 

The CPA has taken a firm stance on businesses that tend to over-book or over-sell 

goods and services, with the express knowledge that not all the consumers who had 

reservations for goods and services will make use of such reservation.357 

The Act requires that where a supplier has made a commitment or reservation but 

fails to comply with such commitment due to insufficient stock or capacity to supply 

such goods or services, the supplier is required to supply the consumer with goods 

and services of a similar or comparable nature, or goods and services of better 

quality, class or nature.358 Where the situation arises that the supplier has the 

inability to honour the supply of goods and services, the supplier must refund the 

consumer any amounts paid, together with interest at the prescribed rate from the 

date on which the amount was paid until date of reimbursement.359 The Act further 

holds suppliers liable for any costs the consumer directly incurred due to the 

suppliers breach, except to the extent under subsection 5.360 
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3.6.7 Part G: The right to fair, just and reasonable terms and conditions 

Arguably one of the most important and long overdue rights which have been 

provided to the consumer in our law is the right to fair, just and reasonable terms and 

conditions.361 The CPA prohibits suppliers from requiring consumers to waive any 

rights, or assume any obligations, waive any liability of the suppliers on terms that 

are unfair, unreasonable or unjust in an attempt to circumvent the provisions of the 

Act.362 

Section 48 provides that suppliers may not offer to supply, or enter into an 

agreement to supply goods or services at an unfair, unjust or unreasonable price or 

on terms that are unfair, unjust or unreasonable.363 Suppliers are further prohibited 

from marketing any goods or services in an unfair or unjust manner,364 or from 

requiring a consumer to waive any rights, or assume any obligations or limit the 

supplier’s liability on terms that are unfair, unreasonable or unjust.365 

The terms and conditions of an agreement will automatically be deemed to be unfair, 

unreasonable or unjust, if it is excessively one sided in favour of a person other than 

the consumer to whom the goods or services are supplied.  Further, terms or 

conditions that are adverse to the consumer in that they are inequitable shall also be 

deemed to be unfair, unreasonable or unjust, so too will false, misleading or 

deceptive representations. Deceptive and misleading representations include words 

or conduct on the part of the supplier concerning a material fact; the usage of 

exaggeration, innuendo or ambiguity and the omission of a supplier to disclose a 

material fact if such omission amounts to deception. Suppliers are also obliged to 

correct any misapprehension that a consumer has concerning the goods or 

services.366 

Section 49 provides that the supplier is required to provide the consumer with notice 

when any right of the consumer is to be limited in any way or amounts to an 

assumption of risk or liability or that could be unexpected.  Should the consumer not 

be aware of its existence, such a limitation must be specifically pointed out and 
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drawn to the consumers’ attention. The fact, nature and potential effect that such an 

assumption or limitation of risk will possess must be disclosed. The supplier is 

required to make such notice in a manner and form that satisfies the requirements of 

subsections 3 to 5, and the consumer must have assented to that provision or notice 

by signing or initialling the provision or otherwise acting in a manner consistent with 

acknowledgement of the notice, awareness of the risk and acceptance of such 

provisions.367 

In terms of section 50(1), the Minister may prescribe categories of agreements that 

are required to be in writing. Where there is an agreement between a supplier and a 

consumer and such agreement is reduced to writing, in terms of the Act or 

voluntarily, such agreement is valid irrespective of whether the parties to the 

agreement signed the agreement. This may however be to the detriment of the 

consumer.368 Any agreement which attempts to circumvent the terms or provisions of 

the CPA would be void in so far as such circumvention is in conflict with the Act.369 

Section 50(2) deals with the powers of the courts to ensure fair and just conduct and 

terms and conditions. Where a consumer alleges that a supplier has acted in 

contravention of section 40, in that he acted with unconscionable conduct; or in 

contravention of section 41, in that such supplier acted in an unfair, unreasonable or 

unjust manner; or in contravention of section 48, where it is alleged that the 

agreement itself is riddled with unfair, unreasonable or unjust contractual terms, the 

CPA fails to address such issues as it does not provide a sufficient remedy to correct 

such contraventions. The courts would be required to consider the factors listed in 

section 52(2) as well as the provisions within the Act dealing with the purpose and 

application of the Act before a court is able to hand down an order.370 

 

3.6.8 Part H: The right to fair value, good quality and safety 

Sections 53 to 61 create the rights to expect fair value, good quality and safety from 

goods and services.371 Effectively the CPA has created an inherent warranty that 
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provides for suppliers to warrant that the goods offered will comply with the 

standards set out under part H.372 

Under section 54, the consumer has the right to receive quality services, this means 

that the consumer is entitled to receive timely performance and the completion of the 

services rendered. The Act further provides that quality is the minimum requirement 

when service is delivered, and that quality is expected to be that of what the average 

consumer would expect of that particular good or service.373 

Goods that are delivered or installed are expected to be preformed and completed in 

good time and free of any defects and without any unnecessary delay. The supplier 

is required to give the consumer sufficient and timely notice where performance will 

not be possible. The Legislature uses the word “unavoidable” which seems to give 

the impression that a delay may not be caused by the fault of the supplier.374 

Suppliers are further required in terms of section 67 to return any goods removed 

during repair or maintenance work to the consumer in a reasonably clean 

container.375 Section 65376 provides that a supplier must hold and account for the 

consumer’s property and therefore must return to the consumer their property in 

good condition.377 Should the supplier fail to remedy any defect in the quality of 

services performed or in the goods supplied, the supplier may offer a refund to the 

consumer.378 

Section 55 provides the consumer with the right to receive goods or services that are 

of good quality, and in good working order, free from any defects for the intended 

purpose for which the consumer wishes to use such goods. The goods must comply 
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with any applicable standards set for such goods under the Standards Act379 or any 

other public regulation.380 

In determining whether the particular goods or services are reasonably suitable for 

the intended purpose of the consumer, all relevant circumstances must be 

considered. Such considerations include: the manner and purpose for which the 

goods were marketed for; the use of any trade descriptions; the instructions and 

warnings supplied with the goods; the things the product may reasonably be 

anticipated to perform and the time when the goods were produced and supplied.381 

The right to implied warranty of quality is provided by section 56 of the CPA. This 

right provides that any agreement pertaining to the supply of goods or services to the 

consumer has an implied warranty that the goods will be suitable for the purpose for 

which they are intended for. Each supplier in the supply-chain from the producer, 

importer, distributor to the retailer provides this implied warranty. This provision has 

confirmed that each supplier in the supply chain warrants that the goods and 

services will comply with the requirements and standards of being safe, of good 

quality and durability. Should a consumer discover that the goods are not compliant 

with the above requirements they will be entitled to return the goods to suppliers, 

without penalty.382 

Section 57 provides for refunds, repairs and warranties. The CPA creates “implied 

warranties” which provide that suppliers are expected to supply goods and services 

that meet the standards of quality that the CPA envisions. This entails that any 

repairs or maintenance work, or the labour required for installation of the products 

are further warranted for a period of three months after the date of installation or a 

longer period if the supplier allows for it.383 

Section 58 creates the right to receive warnings on the nature of the risk of any 

goods that are solicited to consumers by suppliers. This places an obligation upon a 

supplier to draw to the consumers attention, any risks of an unusual character or 

nature namely; risks of which consumers could not or would not reasonably be 

expected to foresee, or which the ordinarily alert consumer could not reasonably be 
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expected to consider, depending on the specific circumstances or nature of the risk 

that could result in injury or death. Suppliers are obliged to bring to the consumers 

attention notice and labelling of any hazardous or unsafe goods, and provide the 

consumer with adequate instructions for the safe handling and use of such goods.384 

Under section 59 the consumer has the right to recovery and safe disposal of 

designated products or components. Any supplier in the supply chain will be 

responsible for accepting and disposing of waste deemed unsuitable for disposal in 

common waste systems.  A particular product may be prohibited from being 

disposed of in common waste systems by national legislation.385 

Section 60 provides that the consumer has the right to have products monitored for 

safety and if such products are required to be recalled.386 The NCC must promote 

the development, adoption and application of industry-wide codes of practice 

providing for an effective and efficient system of industry codes which will make 

provision for the return or recall of hazardous, unsafe or defective goods or 

components, and the monitoring of injury or damage resulting from the use of such 

goods.387 The NCC has the power to instruct any importer or producer to recall a 

product if the NCC on reasonable grounds believes that a product is unsafe, or if the 

supplier has not taken the necessary steps to ensure public safety.388 

The regulations provided for in terms of section 60 with regards to safety monitoring 

applies to all transactions including transactions which are expressly exempt from 

application of the Act.389 

Section 61 provides the consumer with the right to claim damages for injuries caused 

by unsafe or defective goods. The creation of strict liability by the Legislature makes 

it possible for the consumer to claim damages from any supplier of goods and 

services where it is found that the goods are unsafe, defect or hazardous as well as 

if damage was caused due to inadequate instructions or warnings.390 
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3.6.9 Part I: Supplier’s accountability to consumers 

Part I of Chapter 2 consists of sections 62 to 67 and deals with the suppliers 

accountability when goods and services are sold to consumers by way of:391 lay-

bys;392 prepaid certificates; credits and vouchers;393 prepaid services and access to 

service facilities.394 The suppliers’ responsibility and accountability where the 

consumer’s goods are left in the care of the supplier, the Act regulates the suppliers’ 

accountability of the consumer’s property,395 deposits in respect of containers, 

pallets or similar objects396 and the return of parts and materials.397 

Under section 62(1), lay-by sales refer to an agreement where the supplier agrees to 

sell the goods to a consumer where payment of the full purchase price is deferred 

and the consumer makes periodic instalments.  However, the supplier retains the 

goods until the full purchase price has been paid.398 Subject to the provisions of 

section 65 of the Act suppliers remain liable for such goods until the final instalment 

has been paid and the goods are delivered to the consumer.399 

In situations where the supplier is no longer able to deliver the goods after the 

consumer has paid the full purchase price, the supplier is entitled to either; supply 

the consumer with a corresponding amount of goods that are similar or better,400 or 

refund the consumer all amounts paid with interest, should the supplier have been 

unable to supply the goods owing to circumstances beyond his or her or its 

control.401  

In situations where the consumer is unable to fulfil his obligation to the supplier and 

thereby cancels or defaults on the agreement before the full payment of the 

purchase price, the supplier is entitled to charge the consumer a termination penalty, 
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provided that the consumer is informed of the fact and the extent of the penalty 

before the consumer entered into the agreement.402  

Section 63 deals with the consumers’ right where prepaid certificates, credits and 

vouchers have been purchased.403 The CPA provides that where such prepaid 

certificates, credits vouchers, cards or similar devices have been purchased such 

devices will not expire until the full value has been redeemed or 3 years, after such 

devices have been purchased.404  Suppliers who issue these certificates or credit 

devices must hold the consideration received in trust for the benefit of the bearer of 

the device to the extent that the device has not yet been redeemed in exchange for 

goods, services or future access to services.405 

Section 64 deals with goods and services which have been supplied to consumers in 

the form of prepaid services and access to service facilities.406 Where a consumer 

agrees to pay or is required to pay a one-time periodic membership fee, or any 

amount in respect of service or access to services to be provided, at a date more 

than twenty five business days after the payment is made, the amount remains the 

property of the consumer until the supplier makes a charge against it.407 

Where a supplier is unable to deliver the service or intends to close the facility, 

written notice of such closure must be given to the consumer at least forty business 

days before the intended date of closure and no later than five business days after 

closing the facility, the supplier must refund the consumer the balance of any money 

belonging to the consumer.408 

Section 66 deals with deposits in respect of containers, pallets or similar objects. 

This section applies where a person returns bottles, containers, reels or similar 

objects to any supplier of goods which is ordinarily sold in such bottles, containers, 

reels, pallets or similar objects. The supplier must pay that person the amount of the 
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deposit that the supplier charged for that object, irrespective of whether the person 

returning the object paid a deposit for that object to the supplier.409 

Section 67 deals with the return of parts and materials by the supplier. Any parts or 

components removed from any goods or property in the course of repair or 

maintenance work must be kept separately from parts removed from other goods or 

property. Such goods or components must be returned to the consumer in a 

reasonably clean container unless the consumer declined the return of such 

goods.410 

 

3.7 Conclusion 

There can be no question that the CPA has far reaching implications for both 

consumers and suppliers alike, with the Act clearly being drafted in favour of the 

consumer. The eight fundamental rights provided for under the CPA make inroads 

into the common law position of the consumer vis-à-vis the supplier. The Act clearly 

intends to regulate the interactions and relationship between suppliers and 

consumers, by removing unethical and unfair conduct from the marketplace. 

Undoubtedly, most suppliers who supply goods and services in South Africa will be 

affected by the CPA and have the onerous task of ensuring compliance with the Act, 

as the consequences for non-compliance are severe.  

The increased costs of goods and services in achieving compliance with the 

reviewing of current agreements and practices together with the additional cost of 

training staff will in most probabilities be passed on to the consumer. Consumers will 

however welcome the provisions provided by the Act as unfair practices in the 

marketplace will eventually be eradicated.   
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Chapter 4 

The consumer’s ‘right to fair, just and reasonable contractual terms’ under 

Part G of the Consumer Protection Act 68 of 2008 

 
 

4.1   Introduction 

The South African contract law is founded on the common law principles of freedom 

of contract. A disgruntled contractant may rely upon the common law principles of 

legality, or even go as far as to rely on the rules of interpretation in an attempt to find 

relief. These principles however cannot provide the substantive control needed in 

current consumer markets.411  

Courts are generally reluctant to interfere and place limitations on agreements where 

the parties have freely entered into such agreements. This is due to the fact that the 

parties have negotiated and reached consensus on the terms of the agreement. The 

parties are bound by the principles of freedom of contract and that of pacta sunt 

servanda, which requires agreements to be honoured when entered into freely.412 

Courts have constantly upheld agreements due to these principles, even where a 

complainant alleges that the provisions of the agreement are unfair or 

unreasonable.413  

Suppliers and service providers have been taking advantage of this loophole in our 

law for decades with the use and implementation of “standard term contracts” or 

business-to-business contracts which places these suppliers in a far more superior 

bargaining position, which leaves the consumer with none or very little rights.414 

Where consumers attempt to negotiate better terms for themselves, and the 

representative of the supplier dealing with the consumer generally does not have the 

authority to renegotiate the agreement which usually leaves the consumer with only 

two options to take-it or leave-it.415 
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In the recent decisions of Bredenkamp,416 Everfresh Market Virginia417and Naidoo418 

our courts have confirmed their willingness and acceptance that the common law is 

wide enough to include the ideology of public policy and ubuntu with the courts 

having the power to refuse the enforcement of certain provisions of a contract which 

are against public policy. However, only in exceptional and severe circumstances 

would a contractant be successful when approaching the court for relief.  In most 

situations such legal expenditure would not be practical for the average consumer, 

as the legal costs would end up being more than the transaction value itself, making 

such litigation arbitrary for the consumer.419  

The Law Commission in a Draft Green paper420 raised the issue for the need for 

protective measures for unfair contract legislation with the attempt to discourage 

unfair, unreasonable, and unconscionable conduct in consumer agreements. The 

Commission proposed that instead of legislating separate unfair contractual 

legislation, general provisions regarding unfair consumer agreements, should rather 

be inserted into existing consumer laws.421 What the Commission envisaged can 

now be found in the CPA, more specifically Part G of chapter 2, which deals with 

unfair, unreasonable or unjust contract terms.422  It should however be noted that 

Part G of the CPA does not apply to agreements which were concluded before the 

general effective date.423 

 

4.2  Application and definitions under Part G  

As more fully discussed in chapter 3 hereof, the CPA only finds application to 

transactions occurring within the Republic for the supply of goods and services, or 

the promotion of goods or services and to the goods or services themselves, unless 
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the transaction is specifically exempted by the provisions of section 5.424 The CPA 

however only applies where goods and services are supplied or marketed in the 

ordinary course of the suppliers business.425 Should a transaction be a once-off 

transaction then the transaction will not be subject to the provisions of the CPA and 

the common law contract law provisions will apply.426 

Once it has been determined that the Act finds application, the definitions of the 

words “unfair”, “unreasonable”, “unjust” and ‘‘unconscionable’’ would need to be 

considered in order to establish the intended scope and extent of Part G. The 

Legislature had for some reason chosen not to individually define “unfair”, 

“unreasonable” and “unjust” and these terms would therefore need to be considered 

by the courts when called upon to interpret and consider whether the provisions of 

an agreement are “unfair”, “unreasonable” and “unjust” taking into account the 

purpose of the Act.427 

 

The CPA does however define the word ‘‘unconscionable’’.428 ‘‘Unconscionable’’, 

when used with reference to any conduct, means to have a character as 

contemplated in section 40, or any otherwise unethical or improper conduct to a 

degree that would shock the conscience of a reasonable person.429 Section 40 

prohibits the use of physical force against consumers; coercion; undue influence; 

pressure; duress or harassment; unfair tactics; or any similar conduct in connection 

with the marketing and supply of goods or services, negotiations, conclusion, 

execution or enforcement of a contract, for the supply of goods or services to 

consumers, or demand of or collection of payment for goods or services, or recovery 

of goods from consumers.430 Section 40 therefore has codified the common law, 

reinforcing the notion that contracting parties need to contract in good faith, and that 

their conduct should not be improper, unconscionable and against the boni mores.431 

When the courts are given the opportunity to interpret and consider the Legislatures 

intention with the use of the words “unfair”, “unreasonable” or “unjust” and their 

relation  to “unconscionable’’, the courts will be required to take into account the 
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provisions of section 2 and 3 respectively. These sections provide that the CPA must 

be read and interpreted in a manner that gives effect to the purposes that are set out 

under section 2 and that consumers must be protected to enable the development of 

social and economic welfare of consumers, more particularly consumers which are 

classified as vulnerable consumers.432  

Another definition of importance is “consumer court”. The CPA defines a “consumer 

court” as a body with that name or a consumer tribunal that has been established in 

terms of applicable provincial consumer legislation.433 The important qualification 

herein is that a “consumer court” is not regarded as a court of law in the ordinary 

sense and therefore it only has powers and jurisdiction as specifically provided for in 

the Act.434 

 

4.3 Part G and the right to fair, just and reasonable terms and conditions 

Chapter 2, Part G of the CPA is contained in sections 48 to 51 and is centred 

towards content, incorporation and interpretation control. Naudé is of the view, which 

I agree with, that these sections have not been rationally drafted and structured as is 

the case with many international unfair contract terms legislation.435 The Act makes 

use of all three control methods namely content, incorporation and interpretation. 

The problem which arises is that the Legislature has placed all three of these control 

mechanisms under Part G which will in most probabilities require judicial 

interpretation, or amendments to effectively operate within existing consumer 

markets.  

Under this heading, I will critically discuss and highlight the legislative control 

mechanisms within Part G and whether or not these mechanisms are in fact 

sufficient.  This part of the contribution will be discussed as follows: 

Firstly by considering the provisions for content control under sections 48 and 51, 

which introduce general provisions for the prevention of unfair contract terms. This is 

followed by the provisions relating to incorporation control under section 49, which 

establishes a set of formal requirements for the use of certain types of terms.  
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Thereafter provisions relating to both incorporation and content control under section 

50, which stipulates that written contracts must be in plain language. Lastly, the rules 

relating to legislative control mechanisms will be discussed as sections 52 relates to 

the courts interpretive powers in respect of prohibited conduct.   

 

4.3.1 Content control (sections 48, 51 and regulation 44)  

Section 48 which is titled “unfair, unreasonable or unjust contract terms” is aimed at 

content control which prohibits the use of unfair contract terms and effectively 

creates a general standard of unfairness for consumer agreements.436 Section 51 

provides for a list of strictly prohibited terms which are prima facie void should an 

agreement contain such provisions.  Sections 48 and 51 respectively can be seen as 

the Legislatures attempt at a grey list and black list as seen in many foreign 

jurisdictions. 437  A black list sets out terms that are deemed to be unfair in all 

circumstances. A grey list sets out terms that are prima facie unfair, however if 

suppliers are able to show cause as to why such terms are to be deemed fair in the 

circumstances, such classification may still provide guidance for our judiciary to 

determine whether an agreement contains unfair, unreasonable or unjust contract 

terms.438 

Section 48 commences with section 48(1)(a) which provides that a supplier must not 

supply, offer to supply or enter into an agreement to supply goods or services at a 

price or on terms that are unfair, unreasonable or unjust.439 The prohibition under the 

aforementioned section relates to unfairness in general and not to “standard term 

contract/s” or non-negotiated terms.440 Thus, the unfairness test will apply even 

where prior negotiation took place between the parties. 

Section 48(1)(b) then proceeds to provide that a supplier is prohibited from 

marketing any goods or services, or negotiating, or entering into a transaction or 

agreement for the supply of goods or services in a manner that is unfair, unjust or 

unreasonable.441 This is somewhat contrasting to the intended purpose of content 

control, as this provision deals with marketing of goods and services and would have 
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found better application and understanding under Part F, where section 40 makes 

provision for any unfair conduct which would be included in the provision of 

unconscionable conduct.442  

The CPA continues with section 48(1)(c) which makes provision that a supplier must 

not require a consumer or a person to whom goods or services are supplied to, at 

the consumer's direction, to waive any rights, assume any obligation or waive any 

liability of the supplier on terms that are unfair, unreasonable or unjust, or impose 

any such terms as a condition of entering into a transaction. These provisions are 

somewhat out of place under Part G as the provisions created under Part F, and 

more specifically section 41 have been drafted wide enough to incorporate these 

provisions.443  

Section 48(2) the CPA then continues with the theme of content control and provides 

for situations that would render a transaction or agreement, or a notice or terms or 

conditions of an agreement unfair, unreasonable or unjust, if such term or notice is 

excessively one-sided in favour of any person other than a consumer’;444 or in the 

situation where such term of the agreement or transaction is so adverse to the 

consumer that it is inequitable’;445 or should a consumer have relied to his detriment 

on a false, misleading or deceptive representation446 or a statement of opinion447 

provided by or on behalf of a supplier’;448 or should the transaction or agreement 

have been subject to a term or condition or a notice for which a notice is required.449 

As stated above the Legislature had for some reason chosen not to individually 

define “unfair”, “unreasonable” and “unjust” thereby leaving such determination of the 

meaning of these words to judicial interpretation. The first two provisions under 

section 48(2)(a) and (b)  may be seen as guidelines for the interpretation of 

unfairness.  However these guidelines have been drafted in such a manner as to 

include as many unfair provisions as possible, which has left this section far too 
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imprecise to provide a real definition or guideline.  Section 48(2)(a) provides that an 

agreement or term is not unfair merely because it is one-sided or favours a supplier.  

Such benefit to the supplier needs to be of an excessive nature.450 Section 48(2)(b) 

provides that any adverseness to the consumer may qualify as unfairness; however 

such adverseness needs to be adequately severe to be deemed inequitable.451  

It would appear the Legislature had seen the shortfall of section 48 which does not 

provide for a specified grey list of suspect terms, which would automatically be 

deemed unfair.  Under section 120(1)(d) the Minister is authorised to make 

regulations relating to unreasonable, unjust or unfair terms. Subsequently the 

Minister has made such regulation.452 Regulation 44 came into effect on the 1 April 

2011 which incorporated a list of terms which would be deemed to be unfair should 

such terms be incorporated into an agreement.453  Regulation 44 applies to all terms 

of a consumer agreement between; a supplier operating on a for-profit basis; and 

acting wholly or mainly for purposes related to his or her business or profession; and 

an individual consumer or consumers who enter into the agreement for purposes 

wholly or mainly unrelated to the consumer’s business or profession.454 

Regulation 44(3) provides for a non-exhaustive list of terms which would 

automatically be presumed to be unfair.455 The regulation has given the consumer an 

advantage, as in the past the onus to prove that a particular term is unfair, unjust or 

unreasonable, would be placed upon the consumer.456 The presumption created by 

regulation 44 has changed this position in relation to the terms listed under 

regulation 44(3).457  Where a supplier uses any of the terms listed under regulation 

44 in any agreement, the onus is automatically shifted onto the supplier to show 

good cause as to why the particular term is necessary in the situation.  It is thus 

important to note that the terms listed under regulation 44 create a grey list, in that a 

supplier may still show cause as to why a specific term ought to be found fair under 
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the circumstances.458 Should a term not form part of regulation 44,   such term will 

still be subject to the provisions of section 48-52 of the Act.459 

Sub-regulation 44(4) however provides exceptions to the limitations set by regulation 

44 and states that the limitations set in paragraph (a) to (k) of sub regulation (3) will 

not apply to a term or provision where a particular supplier is a financial service 

provider.460  

Regulation 44 has clearly eased the burden on consumers in needing to approach 

the court to determine and prove whether a provision is indeed unfair, unreasonable 

or unconscionable. Should a supplier however choose to proceed to court to test the 

fairness of a provision the supplier faces an uphill battle, as section 4 provides that 

the tribunal or court must interpret any standard form contract or other document 

prepared or published by or on behalf of a supplier, to the benefit of the consumer.461  

The CPA itself provides that when the courts are called upon to interpret the 

provisions of the Act, the judiciary may consider appropriate foreign and international 

law, however it is important for the courts to keep in mind that the South African 

consumer markets are unique and a transportation of foreign law must be done 

taking the individual autonomy of the South African consumer markets into 

account.462  

Taking into account the provisions of regulation 5(1) of the Unfair Terms in 

Consumer Contracts Regulations 1999,463 this regulation provides that where a 

standard term contracts have been used the terms within the agreement will 

automatically be deemed unfair if, contrary to the requirements of good faith. Such 

terms will be deemed to be contrary to good faith where such provisions cause a 

significant imbalance in the rights and obligations arising from the agreement. 

Should our courts consider a strict interpretation of this provision the majority of the 
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consumer contracts entered into in our consumer markets will be considered 

unfair.464  

Section 51 adds to the theme of content control, and although also situated in Part G 

of the Act, applies to prohibited transactions, agreements, terms or conditions 

providing a list of absolutely prohibited terms generally found within standard term 

contracts.465  

Section 51(a) specifically prohibits agreements that have been drafted with the clear 

intention of circumventing or defeating the purpose of the CPA, misleading or 

deceiving a consumer, or terms that subject the consumer to fraudulent conduct 

resulting from an offer, are prohibited under section 51.466 This provision is followed 

by Section 51(1)(b), a term is void ab initio where a term voids a supplier’s duties in 

terms of the CPA, or authorises a supplier to do something that is unlawful or fails to 

do something that is required in terms of the CPA.467 

Section 51(1)(c) specifically prohibits a supplier from using exemption clauses or 

indemnity clauses or terms that limit or exempt a supplier from liability for any loss 

attributable to the gross negligence by the supplier or someone related to the 

supplier.468 Further, agreements which require consumers to enter into 

supplementary contracts;469 agreements purporting to cede or set off a consumer's 

right to claim against the Guardian Fund;470 agreements which falsely express an 

acknowledgement by a consumer that no representations or warranties were made 

before an agreement was concluded, or that a consumer has received goods, 

services or a required document before the consumer has in fact received such 

goods;471agreements which require a consumer to forfeit money to a supplier, should 

the consumer exercise any rights in terms of the CPA;472 where the suppliers 

expressed an authority to supply on someone’s behalf or the right to enter into any 

premises for the purpose of obtaining possession of goods, undertaking to sign in 
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advance documents relating to enforcement, or a consent to a predetermined value 

of costs relating to enforcement;473 expressing an agreement by the consumer to 

deposit a bank card or identity document or provide a pin code number to be used to 

access the consumers account.474  

Section 51 can be seen as a “black list” within the CPA by providing a list of 

absolutely prohibited transactions, agreements, terms or conditions.475 Section 51 

creates numerous benefits to consumers and suppliers alike as certainty is created 

as to terms which will automatically be deemed unfair, thus suppliers will have to 

conduct their business proactively to revise their contracts to ensure compliance with 

section 51. Section 51 further acts like an administrative watchdog for bodies such 

as the NCC, as such bodies will know what terms they may challenge and 

compliance will be required without the NCC having to first issue a compliance notice 

to such supplier.476 

Consumers are now able to rely on basic consumer rights when entering into 

consumer agreements, with the implementation of regulation 44 read with sections 

49 and 51.  Agreements need to adhere to the basic standards of fairness which will 

prevent situations arising as in Sasfin where the Court was prepared to accept the 

consumer had been placed in an unfair contracting position, yet the claimant still had 

to prove that such unfairness amounted to being exceptionally unfair.477  Only time 

will enable courts to interpret and extend the application of sections 49 and 51 taking 

into account the application of the CPA and the effect it will have on consumer 

agreements.478   

 

4.3.2 Incorporation control (sections 49 and 50) 

Section 49, requires suppliers to provide notice to the consumer in the prescribed 

manner and form where certain terms and conditions are used, this provision, is 

aimed at the theme of incorporation control.  

The Legislature with the implementation of section 49(1) has attempted to protect the 

consumer against four types of terms predominantly found in fixed term agreements 
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namely; exemption clauses which limit a supplier or third parties risk or liability; 

secondly clauses which transfer the risk and liability onto the consumer; thirdly 

indemnity clauses which require the consumer to indemnify the supplier or third 

party; lastly any terms which requires the consumer to make an acknowledgment of 

any fact.479 

Section 49(1) provides that notice is required where the supplier attempts to limit in 

any way the liability or risk of the supplier or someone else; or incorporate a 

provision that constitutes an assumption of risk or liability by the consumer;’ or 

impose an obligation on a consumer to indemnify the supplier or someone else for 

any cause; or where a consumer acknowledges any fact by the consumer.480 

In addition, to the above section 49(2) requires that notice concerning any activity 

which is associated with any form of risk of an unusual character or nature, must be 

specifically drawn to the consumers’ attention, where the ordinarily alert consumer 

could not reasonably be expected to notice or contemplate such risk in the 

circumstances. 481 

Sections 49(1) and subsection (2) both conclude with a qualifying provision which 

requires suppliers to comply with the provisions of sections 49(3) to 49(5) which 

requires any provision or notice to draw to the attention of the consumer any fact, 

nature and potential effect of such risk and acceptance, which requires that the 

consumer must have assented to the provision or notice by signing or initialling the 

provision or otherwise acting in a manner consistent with the acknowledgement of 

the notice, awareness of the risk and acceptance of the provision.482 According to 

Naudé and Lubbe,483 a clause will be deemed to be unexpected or surprising where 

it purports to vary the consequences of the contract in a manner which is contrary to 

the essence of the contract by undermining the reciprocity between the essential 

obligations envisaged by the parties.484 The supplier is further required to draw the 

consumers’ attention to such terms and conditions at the earliest time before the 
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consumer enters into the agreement or transaction, or begins to engage in the 

activity or enters or gains access to a facility, or before the consumer is required to 

offer consideration for the agreement or transaction.485  In providing such notice, 

suppliers are expected to use plain language as envisaged under section 22.486   

Section 49 creates clear rules for suppliers who wish to engage with consumers and 

may no longer surprise consumers with terms and conditions only once the 

consumer has engaged in the activity or starts to use the facilities.  The CPA does 

not provide sufficient guidance as to what is deemed conspicuous enough to likely 

attract the attention of an ordinary alert consumer to such terms and conditions, 

however it can be assumed that terms and conditions printed on the back of 

standard term contracts will not pass this requirement as most consumers do not 

have the patience or the time and effort to read and understand such terms.487 

Section 49, has received a barrage of criticism from various authors in that, section 

49 does not provide for the consequences for non-compliance.488 The only option 

available to the consumer would be to approach the court in terms of section 52(4) 

which provides the court jurisdiction to hear matters in situations where there is non-

compliance of section 49. In such situations the court may make an order severing 

the provision or notice from the agreement, or declaring it to have no force or effect 

with respect to the transaction. The court may also make any further order that is just 

and reasonable in the circumstances.489 

In considering an extension of the current section 49 the Legislature needs to 

consider a provision that will render a term which is in violation of section 49, 

voidable at the instance of the consumer. Section 49 in its current form is neither 

practical nor viable for consumers. It is impractical for the average consumer to 

approach the court in terms of section 52(4) to interpret and sever the provision, 

taking into account the cost and risk in proceeding with litigation.  

Further criticism can be drawn to section 49(c) which requires specific types of terms 

to be drawn to the consumers’ attention and counter-signed or initialled. Such a 

requirement may be dubious to the consumers’ interest, as the suppliers’ position is 
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strengthened and it may be argued that the consumer had understood the terms of 

the agreement and therefore attended to signature thereof. Generally exemption 

clauses which relate to the exclusion or limiting of the suppliers liability together with 

exempting the supplier from any personal injury or death caused negligently would 

almost in all circumstances be unfair in terms of the Constitution.490 Situations such 

as in Afrox Healthcare Bpk491 will still arise as consumers are confronted with 

standard term agreements after having made all the necessary arrangements at 

work, the doctor and the hospital. The consumers’ rights are still impaired and the 

section should be amended accordingly to prevent further abuse of the supplier’s 

superior bargaining position. 

Section 50, which is titled “written consumer agreements”, contains elements of both 

content control and interpretation control. Section 50(1) empowers the Minister to 

prescribe certain categories of agreements that are required to be in writing. In 

addition to this, section 50(2) provides that where an agreement between a supplier 

and consumer is reduced to writing, should it be a requirement of the Act or not, the 

agreement is valid and binding irrespective of whether the parties signed the 

agreement.492  Under section 50, suppliers are further required to provide consumers 

with a free copy of the agreement or free electronic access to a copy of the terms 

and conditions of that agreement, which must satisfy the requirements of section 22, 

as well as set out an itemised break-down of the consumer’s financial obligations 

under such agreement.493  

Lastly section 50(3) provides that where a consumer agreement is not in writing, a 

supplier must keep a record of transactions entered into over the telephone or any 

other recordable form as prescribed.494 

In my view section 50 as a whole should be amended as it does more harm to 

consumers than good, as it can be seen from the above, this provision works against 

the intended rights the CPA attempts to create, by holding consumers captive to 

agreements that have been drafted yet not signed by the consumer.495 This provision 
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may be abused and exploited by fraudulent suppliers who falsify agreements or 

unilaterally perform with promises of correcting the written agreement at a later 

stage, which never materialises, and only to later force the consumer to perform 

where the consumer had in fact not agreed to the terms of the agreement. The CPA 

does not provide for the consequences of non-compliance to the provisions of 

section 50 and more specifically section 22 dealing with the plain language 

requirement. However it can safely be assumed that should a supplier not comply 

with the CPA, such non-compliance will result in the void ability of the agreement to 

the consumers benefit.496  

 

4.3.3 Interpretive control (section 52) 

Section 52(1) deals with any proceeding before a court where a consumer alleges 

that the supplier has contravened sections 40, 41 or 48497 and where the CPA does 

not provide a remedy sufficient to correct the relevant prohibited conduct, unfairness, 

injustice or unconscionability. The court may after considering the principles, 

purpose and provisions of the CPA make an order contemplated in terms of section 

52(3).498 It will however be noted that section 52 is limited to the proceedings which 

relate to an existing transaction between a supplier and a consumer, and 

consequently this section finds no application to general-use challenges.499  

When the court is called upon to interpret the agreement in terms of section 52 the 

court is required to consider the following; the fair value of the goods or services in 

question;500 the nature of the parties to the transaction, their relationship to each 

other and their relative capacity, education, experience, sophistication and 

bargaining position;501 those circumstances of the transaction or agreement that 

existed or were reasonably foreseeable at the time that the conduct or transaction 

occurred or agreement was made, irrespective of whether the CPA was in force at 

that time;502 the conduct of the supplier and the consumer.503  
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The factors listed under section 52 does not provided much guidance apart from the 

first factor relating to a particular transaction between a consumer and supplier, the 

remainder of the provisions are far too imprecise to create any real assistance.504 

Further section 52 remains silent on whom the burden rests upon, to prove that a 

term is unfair.  Some authors are of the view that the supplier should bear the onus 

of proving the fairness of non-negotiated terms.505 

Sections 52(3) states that where a transaction or agreement is in whole or in any 

part unconscionable, unjust, unreasonable or unfair, the CPA empowers the court to 

make a declaration to that effect506 and to make any further order that the court 

considers to be just and reasonable in the circumstances. This includes an order to 

restore money or property to the consumer, or to compensate the consumer for 

losses or expenses.507 Such loss or expense needs to be related to the transaction, 

agreement or the proceedings of the court which requires the supplier to cease any 

practice, or alter any practice, form or document, as required to avoid a repetition of 

the supplier’s conduct.508 

Section 52(4) provides for any proceedings before a court concerning a transaction 

or agreement between a supplier and a consumer.509  A person whom alleges that 

an agreement, a term, a notice or condition of an agreement to which a transaction 

or agreement is purportedly subject, is void in terms of the CPA or failed to satisfy 

any applicable requirements set out in section 49.  

The court may make an order in the case of a provision or notice that is void in terms 

of any provision.510 The court is empowered to sever any part of the relevant 

agreement, provision or notice, or alter it to the extent required to render it lawful, if it 

is reasonable to do so having regard to the transaction, agreement, provision or 

notice as a whole;511 or declaring the entire agreement, provision or notice void as 

from the date that it purportedly took effect;512 or in the case of a provision or notice 

that fails to satisfy any provision of section 49, severing the provision or notice from 
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the agreement, or declaring it to have no force or effect with respect to the 

transaction;513 and make any further order that is just and reasonable in the 

circumstances with respect to that agreement, provision or notice, as the case may 

be.514  

The problem faced by the CPA is that where a court is called upon to intervene, it 

may only do so under section 52(1) if the Act itself does not provide a remedy 

sufficient to address the relevant unfairness. It remains unclear as to what the 

“remedies” the Legislature had in mind or when they are to be regarded as being 

“sufficient”.515  The remedies the Legislature appears to have in mind are to first lay a 

complaint with the NCC as per section 71, alternatively to refer the dispute to an 

alternative dispute resolution agent, in terms of section 70.516  

It would appear as if the Legislature has made it virtually impossible for the 

consumer to rely on these remedies during the course of legal proceedings based on 

issues of unfairness. A further issue is created where a consumer attempts to rely on 

section 52(3) which does not expressly provide the courts powers to declare an 

unfair provision void, or to sever it from the agreement in an attempt to ensure 

fairness. This creates the question as to whether the Legislature intended that courts 

are not to have such powers, alternatively that the courts should have such general 

powers as contained under section 52(3)(b), which provides the court with general 

powers to make any further order that the court considers just and reasonable in the 

circumstance, this in all likeliness would seem to be more in line with the purpose of 

the Act.517 

 

4.4 The effect of Part G on the common law 

The CPA has attempted to create a safer consumer market, within which consumers 

can actively engage. The Legislature has effectively codified a number of common 
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law principles.  However it would appear that the consumer has been left more 

vulnerable as the certainty created by the common law has been undermined.518  

 

4.4.1  The doctrine of laesio enormis 

Section 48 regulates unfair, unreasonable and unjust contract terms. Section 

48(1)(a) raises the question as to whether the CPA has reintroduced the common 

law doctrine of laesio enormis.519 The doctrine pertains to the value of the goods 

bought in relation to the purchased price paid, where the purchaser will have a 

remedy to cancel the contract and recover payment where the purchase price paid 

was twice as much as the value of the goods received.520 The doctrine was originally 

to some extent banished by the courts in the case of Tjollo Ateljees v Small.521 The 

Court held that the doctrine formed part of our law, however the doctrine was out of 

place in the modern world with its highly complicated commercial organisations and 

its ingenious selling devices including the hire-purchase system designed to achieve 

the safe granting of credit, the Court recommended that the Legislature abolish the 

doctrine from our law522 and later any doubt of its removal was confirmed by the 

General Law Amendment Act.523  

Section 48(1)(a) of the CPA provides that a supplier must not enter into an 

agreement to supply, any goods or services at a price that is unfair, unreasonable or 

unjust.524 In interpreting the intended application of section 48 the provisions of part 

G as a whole need to be considered together with regulation 44. In terms of 

regulation 44(3)(h) a consumer agreement is presumed to be unfair if it has the 

function or effect of allowing the supplier to increase the price agreed upon 

unilaterally at a later date after the agreement had been concluded without giving the 

consumer the right to cancel the agreement.525  
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It is however argued by various writers such as Barnard,526 Van Eeden527 and 

Sharrock528  that the provisions of section 48(1)(a) are not applicable to the fairness 

of price per say as section 48(2) provides for factors, as discussed above, which sets 

out a test for unfairness which is intended to prevent situations where suppliers act in 

a deceptive, unfair or unconscionable manner and not that of a price control 

mechanism. As pointed out by Barnard the CPA contains many provisions which are 

relevant for the concept of price be it under Part A529 which relates to the prevention 

of price discrimination, or in terms of Part E530 which deals with the right to fair and 

responsible marketing.531  Due to the fact that that the CPA does not contain a test 

applicable to prices directly, the Act creates sufficient remedies regarding prices that 

are unfair, unreasonable and unjust. Where the court is called upon to determine 

whether the Legislature had intended to revive a rule similar to the doctrine of laesio 

enormis, a disgruntled consumer would need to prove that such price is manifestly 

unjust in terms of the common law.532 

Barnard is of the opinion, which I agree with, that it would be arbitrary for the 

Legislature to include a price control mechanism in the Act, as the control and 

regulation of prices would fall within the ambit of the fiscal and monetary 

authorities.533  It is further viewed that should section 48(1)(a) be raised in relation to 

fair prices, our courts are likely to use the reasonable market value of such goods as 

the yardstick in determining fairness.534  

 

4.4.2 The parol evidence rule 

As discussed earlier,535 the parol evidence rule encompasses rules that regulate the 

admissibility of extrinsic evidence where a court is called upon to interpret a written 

contract.536  Where a party to a contract disputes the contract in whole or a clause 

thereto, in that the contract or clause does not reflect the common intention between 
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the parties; the courts must then follow the rules of interpretation, including the 

common law principles of the parol evidence rule. According to this rule, once a 

contract is signed between contracting parties, the contract is binding upon the 

parties as per the terms of the contract and no extrinsic evidence may be used to 

prove or dispute the terms of the contract.537  

It should however be noted that the parol evidence rule itself is subject to certain 

limitations, for instance a party would be allowed to lead evidence to illustrate that 

the written document does not reflect the whole agreement between the parties and 

in such instances the negotiations between the parties should be considered by a 

court.538 Furthermore, evidence may be led where the words of a contract do not 

create sufficient certainty as to the meaning of the terms.539 

However, section 48 of the CPA as discussed above, provides that a supplier may 

not enter into an agreement to supply goods or services if the terms are unfair, 

unjust or unreasonable, whilst regulation 44(3) specifically provides for such 

instances, the supplier may prove otherwise in view of the particular circumstances 

of the case. This section is therefore in conflict with the parol evidence rule, as it 

essentially provides that a matter within the NCT or relevant court hearing the matter 

may consider other factors surrounding the conclusion of the agreement. This 

enables the NCT or the particular court to determine whether the terms of the 

agreement are in fact fair, just or reasonable and are therefore not limited to only the 

written agreement and can consider extrinsic evidence in this regard.540  

The CPA has accordingly adapted the common law parol evidence rule and although 

this principle remains intact, sections 48 read with sections 52(2) of the CPA allows 

for extrinsic evidence to be presented to a court or NCT to establish if the contractual 

terms are unfair, unjust or unreasonable. In conclusion it would appear as if the CPA 

is merely confirming the current approach followed by our courts.541  
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4.4.3 The contra proferentem rule 

It further appears as if the CPA has codified the contra proferentem rule of 

interpretation to the benefit of the consumer.542  

Section 4 provides for the realisation of consumer rights. More specifically under 

section 4(4)(a)-(b) any contract or document must be interpreted to the benefit of the 

consumer so that any ambiguity that allows for more than one reasonable 

interpretation of a part of such a document is resolved to the benefit of the 

consumer. This effectively means that a tribunal or court may give a meaning to a 

term where upon a normal or strict interpretation thereof such meaning cannot be 

found. This would raise the question of certainty as a court should not go beyond the 

reasonable interpretation of a contract, when in fact a court is overlooking or 

amending a term beyond what such term may possibly mean.543  

The above provision is however unnecessary as sections 48 and 52 empowers a 

court, upon a proper interpretation of the contract to strike out any provisions which 

are in conflict with the provisions of the CPA as the courts would be in the position to 

determine the reciprocal relationship between the parties where such agreement 

complies with the Act.544  

 

4.4.4 The caveat subscriptor rule 

The CPA has created further uncertainty as to the application of the caveat 

subscriptor rule. The general rule is that there is no duty on a contracting party to 

inform the opposite party of the content of their agreement and the person signing 

the agreement does so at his own risk.545  The CPA has blurred the manner in which 

the caveat subscriptor rule operates by creating situations where consumers could 

be bound by agreements where the agreement has not been specifically signed.  

Section 50 deals with written consumer agreements. Section 50(2) provides that 

where an agreement between a supplier and consumer is reduced to writing, should 

it be a requirement of the Act or not, the agreement is valid and binding, irrespective 
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   For a full discussion herein refer to chapter 2. 
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   Van Eeden (2013) 88. 
544

   Naudé 2009 (Part 2) 529. 
545

   See Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA). This general rule has however been extended in 
the case of Mercurius Motors v Lopez 2008 (3) (SA) 572 (SCA), where the court held that an exemption 
clause which undermines the very nature of the agreement must be brought to the attention of the 
opposite contracting party. Refer to chapter 2 herein for a full discussion. 
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of whether the parties signed the agreement.546 This can be seen to have extended 

the application of the rule, as section 50(2) has created the view that where a 

supplier and consumer have negotiated but not signed the agreement the parties 

would be bound by the provisions of the agreement even where consensus may not 

have been reached.  

Conversely, section 49(c) has strengthened the provisions of the caveat subscriptor 

rule as this section requires specific types of terms to be specifically drawn to the 

attention of the consumer and countersigned or initialled before such terms will be 

deemed part of the agreement.  Consumers are therefore no longer required to only 

initial the page which contains menacing provisions, as consumers are now also 

required to specifically sign next to such provision before they would be bound by 

such agreement.  

 

4.4.5 The exceptio doli generalis 

The CPA has further revived the common law defence of the exceptio doli generalis. 

Part F read together with part G would appear to re-introduce the common law 

defence of the exceptio doli generalis.547 The principles of the exceptio doli generalis 

provides a contracting party with an exception or exception, where a defendant is 

called upon to perform, the defendant may raise the defence that the plaintiff has not 

acted in good faith or with mala fide intention and where such party is able to prove 

that the contract provisions would lead to unconscionable conduct and unfairness, 

such agreement would voidable.548  Courts are now empowered to test the 

provisions of an agreement as to whether such provisions would amount to being 

unfair, unreasonable or unjust; this could to some extent be seen as the revival of 

the defence or a defence similar to the exceptio doli generalis.549 

Originally it appeared as if the courts were prepared to accept the common law 

defence of the exceptio doli generalis.550 In the case of Bank of Lisbon and South 

Africa Ltd v De Ornelas,551 it was found that the exceptio doli generalis ceased to 

function as a praetorian procedural remedy in post-classical Roman law as all 
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   S 52(a). 
547

   Ss 22(2)(a)-(d); 49(1)-(5) and s 50(2)(i)-(ii.) 
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   Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) 597; Bredenkamp v Standard  Bank 
of South Africa Ltd 2010 (4) SA 468 (SCA) 478. 

549
   Kerr (2004) 583; Van der Merwe et al (2012) 318. 

550
   Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) 597. 

551
   Ibid. 
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contracts were considered to be founded on bona fides.552 The court found that the 

exceptio doli generalis did not form part of the Roman-Dutch law and consequently 

was never received in the South African common law. Only once the courts are in a 

position to test the above principles will it be determined whether the CPA has in fact 

revived a defence similar to that of the exceptio doli generalis.  

 

4.5 Conclusion 

The provisions created by the CPA as a whole are to be welcomed as the Act and 

the rights associated thereto are a first for our legal system. However, in the 

Department of Trade and Industry’s briefing of the CPA it was stated that their 

intention was to establish the CPA in line with international best practice; this 

however was not achieved in all aspects. The provisions created which relate to 

unfair contract terms fails to incorporate some of the essential mechanisms used in 

most international jurisdictions.  

The provisions of the CPA need to be reconsidered taking greater cognisance of 

international legislation and rights consumers have to fair, just and reasonable 

contract terms. The Legislature needs to consider protective provisions which 

incorporate terms that are sector specific, which are unique to that industry and 

could be controlled under general codes of practice.   

The Legislature has created a broad general grey list with the implementation of 

regulation 44 aligning the CPA with many foreign jurisdictions. It would appear that 

the Act in its current form will certainly lead to protracted litigation, which the average 

consumer will not be able to engage in. The consumers’ right to directly approach a 

court should not be taken away with the ultimate decision left with the consumer 

wishing to seek redress. At present section 69, which conflicts with section 4 forces 

the consumer to approach the NCC and thereafter the NCT. Only where there is no 

ombud is the consumer entitled to approach a court. I assume as the provisions of 

the CPA are tested and brought before the relevant bodies the Legislature will take 

note of the short coming of the Act and address these flaws. It is however important 

to note that the South African consumer markets are unique and should the 

Legislature transpose foreign law into our legal system it would need to be tailor 

made for our unique consumer markets.   
                                                           
552

   See herein Cod.4.10.4 “Bonam fidem in contractibus consideri aequum est”. Also see Bredenkamp & 
Others v Standard Bank of South Africa Ltd  where the Supreme Court of Appeal confirmed the majority 
judgment in the Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A). 
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                                                                                                               Chapter 5 

The protection of consumers against unfair terms in the European Union and 

the United Kingdom 

 

 

5.1 Introduction  

In the introductory briefing of the CPA by the Department of Trade and Industry, it 

was indicated that their intention behind the implementation of the CPA was to 

harmonise the South African consumer protection laws with international best 

practice.553  

Consumers are able to directly rely on basic consumer rights provided by the CPA 

when entering into consumer agreements with the implementation of regulation 44 

read together with sections 49 and 51. Consumer agreements are required to adhere 

to basic standards of fairness which will prevent situations arising as in the matter of 

Sasfin,554 where the court accepted that the consumer had been placed in an unfair 

contracting position yet the onus was still on the consumer to prove that such 

unfairness amounted to being exceptionally unfair. It would appear as if the 

Legislature had failed to incorporate many of the content control mechanisms as 

implemented in most of the international best practice models.555 The Act itself 

provides that when courts are called    upon to interpret the purpose and provisions 

of the Act courts must consider section 3 and may consider both foreign and 

international law.556 

In the case of legislative governance in relation to control mechanisms of unfair 

contract terms, the position of the European Union557 and the United Kingdom558 in 

as far as such terms relate to unfair contract terms will be discussed. 

 

5.2 Interpretation of the Consumer Protection Act 

In terms of the CPA where any challenge is brought before the relevant forum559 for 

the purpose of determining the fairness of an agreement, section 2 provides that the 
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  Department of Trade and Industry “consumer protection bill workshop day 2” (05 July 2008) 
http://www.pmg.org.za/report/2008050 (Accessed 10 July 2014). 

554
  Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) para 13. 

555
  Para 5 hereunder.   

556
  S 2(2)(a) and (b). 

557
  Hereinafter “EU”.  

558
  Hereinafter “UK”. 

 

http://www.pmg.org.za/report/2008050


80 
 

Act must be interpreted in a manner which gives effect to the purposes as set out in 

section 3.560 When interpreting or applying the Act a person, court, tribunal or the 

commission may consider appropriate foreign and international law;561 appropriate 

international conventions, declarations or protocols relating to consumer 

protection;562 and any decision of a consumer court, ombud or arbitrator in terms of 

the Act, to the extent that such a decision has not been set aside, reversed or 

overruled by the High Court, the Supreme Court of Appeal or the Constitutional 

Court.563 

The above provisions empower the relevant forum to consider, when pronouncing on 

the fairness of a contract term, the opportunity to consult appropriate foreign and 

international laws such as the consumer laws implemented by the EU and UK. 

 

5.3 Unfair terms legislation within the European Union 

The EU first implemented guidelines for consumer protection with the intention of 

introducing a standard of best practice in consumer protection laws with the aim of 

promoting the interests of consumers and to ensure a high level of consumer 

protection. In 1985 the first consumer protection directive on product liability and 

doorstep selling was enacted and introduced in the Maastricht Treaty.564 

The EU has implemented a number of directives in an attempt to curb unfair contract 

practices in consumer markets. The following directives and regulations will be 

discussed: the Directive on Consumer Rights,565 Unfair Terms in Consumer 

Contracts Directive,566 Common European Sales Law Regulation567 and the 

European Communities Unfair Terms in Consumer Contracts Regulations.568 

 

 

                                                                                                                                                                                     
559

  S 69 read with s 70. Dependent on the circumstances the correct forum may be the NCT, NCC or a Court 
of Law.  

560
  Refer to chapter 3 of this contribution for a full discussion herein. 

561
  S 2(a) CPA. 

562
  S 2(b) CPA. 

563
  S 2(c) CPA. 

564
  Formally, the Treaty on European Union or TEU of 7 February 1992. 

565
  Directive 2011/83/EC. Hereinafter the “DCR”. 

566
  Directive 93/13/EEC. Hereinafter the “UTD”. 

567
  Published in the Green paper 2011/0284.  The Directive as of date has not yet been implemented, 

however it has been eluded by the EU that the CESLR will be brought into effect in 2015.Hereunafter 
“CESLR”. 

568
  Reg S.I. No 27/1995. Hereinafter the “ECUTCCR”. 
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5.3.1 The Directive on Consumer Rights 

The DCR applies to all Member states and was implemented with the intention of 

strengthening consumer rights within the EU, while striking a balance between 

consumer protection and business competitiveness, with the objective of aligning 

and balancing national consumer rules to ensure consumers are treated fairly in 

consumer markets when entering into transactions.569 

The DCR consists of twelve regulations each of which deals with a specific aspect. 

The introductory chapter under regulation 1 states that the purpose of the directive is 

to achieve a high level of consumer protection across the EU and to contribute to the 

proper functioning of the internal markets by implementing regulations and 

administrative provisions concerning contracts concluded between consumers and 

traders.570 

The predecessors of the DCR only provided for a basic level of consumer protection, 

whilst the DCR is in principle a full harmonization directive as it provides for a single 

set of core consumer rules.  It strengthens consumer protection, by introducing 

stricter pre-contractual information requirements and a uniform withdrawal period. 

The directive further attempts to reduce the cost of cross-border traders, for whom 

the uniform rules will lead to lower compliance costs.571 

The new directive introduces a number of important changes to consumer rights in 

the EU namely: 

(a) The limitation of hidden charges and costs on the internet. Consumers will be 

protected against what may be referred to as "cost traps" on the internet, where 

consumers are now required to expressly confirm that they understand that they 

have to pay a specific price for goods or services;572 and 

(b) An increase in price transparency as traders are required to disclose the total 

transaction cost of the product or service, as well as any extra fees. Online 

shoppers will not have to pay charges or other costs if they were not properly 

informed before they place an order.573 
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  Refer to chapter 1 DCR. 
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  Reg 1. 
571

  Reg 1. 
572

  Regs 4 and 11. 
573

  Regs 4 and 5. 
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(c) Suppliers are further prohibited from using pre-ticked boxes when consumers 

engage in online shopping. Prior to the implementation of the directive 

consumers were required to un-tick boxes of services they do not require often 

not seeing such boxes and only finding out later that such services have been 

purchased.574 

(d) Consumers are entitled to a fourteen day cooling-off period575 from date of the 

transaction, whereby the consumer is entitled to withdraw from the sale 

agreement and return the goods for whatever reason, should they no longer 

require such goods. The directive extends the cooling-off period where the seller 

had failed to clearly inform the consumer of the cooling-off period.576 

(e) Traders must refund consumers for the product within fourteen days after the 

withdrawal. This includes the costs of delivery.577 The directive has also 

introduced an EU-wide model of withdrawal form, which provides the consumers 

with the form on which to withdraw from a supplier which may be used 

throughout the EU.578 Consumers will be provided with a standard withdrawal 

form, which can be used should a consumer wish to withdraw from a contract 

concluded at a distance or at the doorstep. This will make it easier and faster to 

withdraw, wherever consumers have concluded a contract in the EU.579 

(f) Suppliers may no longer charge consumers inflated prices for paying by credit 

card or debit card than what it actually costs the trader to offer such means of 

payment. Traders who operate telephone hotlines allowing the consumer to 

contact them in relation to goods and services will not be able charge more than 

the basic telephone rate for the telephoneone calls.580 

(g) Suppliers have to clearly inform the consumer who shall bear the cost of 

returning goods after the consumer has withdrawn from the agreement; 

otherwise the supplier will be compelled to pay for the return themselves. 

Traders must clearly give an estimate of the maximum costs of returning bulky 
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  Reg 4. 
575

  Previously consumer where limited to a 7-day cooling-off period.   
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  Regs 4 and 6. 
577

  Reg 6. 
578

  Reg 6. 
579

  Regs 6 and 8. 
580

  Reg 9. 
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goods bought over the internet, before the consumer concludes the agreement 

to enable the consumer to make an informed decision.581 

(h) The regulation has further afforded protection to consumers in relation to digital 

products. Information on such products needs to be unambiguous and clear, 

stating the compatibility with hardware and software and the application of any 

technical protection measures.582 

The DCR can be seen to directly regulate the manner in which consumers and 

suppliers engage with each other setting clear rules that both consumers and 

suppliers need to adhere to. The DCR works together with the UTD in regulating 

unfair terms and deceptive, misleading or aggressive practices in consumer markets. 

 

5.3.2    The Unfair Terms in Consumer Contract Directive  

The UTD attempts to regulate unfair terms in consumer contracts and it is the 

intention of the Legislature that the UTD complement the DCR, in the manner in 

which unfair terms are regulated. The UTD consists of eleven articles which attempt 

to facilitate the establishment of internal markets and to safeguard consumers 

acquiring goods and services through suppliers whom attempt to mislead or take 

advantage of consumers.583 

Article 1 deals with the purpose of the UTD and provides that it is the intention of the 

Legislature to regulate the use of unfair terms in the Member state and to create 

mandatory regulatory provisions and principles of international conventions to 

address the issue of unfair terms.584 

Article 2 contains a list of definitions which provides that a “consumer” means any 

natural person who is acting outside the scope of his trade, business or profession. It 

is interesting to note that the directive does not relate to juristic persons or to 

persons whom may be in the particular trade of which he is obtaining such 

service.585  A “seller” or “supplier” is any natural or legal person, who acts for the 
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  Regs 4,5 and 6. 
582

  Reg 12. 
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  Preamble UTD. 
584

  Art 1(1) and (2) UTD. 
585

   Art 2(b) UTD. 
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purpose of his trade, business or profession irrespective if such business is publicly 

owned or privately owned.586 

Article 3 provides for the definition of “unfair terms” and states that a contractual term 

which has not been individually negotiated and which is contrary to good faith will be 

regarded as being unfair, where it causes a significant imbalance in the parties’ right 

and obligations under the contract.587 

Where a contract has been drafted in advance and the consumer is unable to 

influence the contents or substance of the agreement such terms will always be 

regarded as not being individually negotiated.588 

In situations where certain aspects of the agreement are negotiable, this alone will 

not exclude the application of this article, where a seller or supplier is of the view that 

the agreement as a whole has been individually negotiated; the onus still rests upon 

the supplier to prove the contrary. The directive contains a non-exhaustive list of 

terms which may be deemed unfair.589 

Article 4 relates to factors courts are required to consider when pronouncing on the 

fairness of an agreement, taking into account the nature of the goods and services 

together with all the circumstances pertaining to the conclusion of the contract and to 

all the other terms of the contract or any another contract on which the agreement is 

dependant.590  

Article 5 requires agreements to be drafted in plain, intelligible language, should any 

ambiguity arise as to the meaning of the terms of the contract, where any 

interpretation may favour the consumer such interpretation must prevail.591 

Article 6 provides that Member states must enact provision under their national laws 

which provide that where a contract is concluded between a consumer and supplier 

and such contract contains unfair terms that such terms will not be binding on the 
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  Art 2(c) UTD.  
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  Art 3(1) UTD. 
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  Art 3(2) UTD. 
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  Art 3 UTD. 
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  Art 4(1) UTD. 
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  Art 5 UTD. 
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consumer and that the contract shall continue to bind the parties in as far as the 

contract can exist without the unfair terms.592 

Article 7 provides that Member states must ensure that the interests of the consumer 

are capable of being enforced, through persons or organizations, having a legitimate 

interest in protecting consumer interests.593 

Article 8 creates direction for Member states and provides that should their laws 

provide for more stringent provisions which are compatible with the UTD then such 

laws should be applied.594 

Articles 9, 10 and 11 provides for the manner and time within which the directive 

needs to be implemented within the Member states, as this directive is already in 

operation these provisions will not be discussed.595 

The directive contains an annex which contains a closed list of terms which may be 

regarded as being unfair. These terms have been copied over into schedule 2 of the 

UTCCR and will be fully discussed hereunder.596 

The UTD has been criticised for its limited scope of application in “business to 

consumer” transactions in that the UTD only provides for natural persons, who are 

not acting in a particular trade, therefore in situations that the consumer is a juristic 

person or a natural person in a particular trade in which goods are sought the 

directive does not provide protection to such consumers, this short coming has been 

addressed in the CESLR which will provide for greater regulation of unfair contract 

terms.    

 

5.3.3 Common European Sales Law Regulation 

The EU recognizes the need for greater consumer protection against unfair contract 

terms.  Contract terms define the rights and duties of the parties, whom in turn are 

bound to such terms. Suppliers generally make use of and enter into standard term 

agreements which place suppliers in the superior position by defining the terms in 

advance which are not capable of being individually negotiated. At present the EU 
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  Arts 6(1) and (2) UTD. 
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  Arts 7(1), (2) and (3) UTD.  
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  Art 8 UTD. 
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  Arts 9, 10 and 11 UTD. 
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  Refer to para 5.4.2.2 herein for a full discussion on the list of terms which may be regarded as being 
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has passed a green paper draft of the CESLR with the direct intention of addressing 

unfair terms in consumer agreements as well as business transactions by 

introducing the notion of “good faith” which will form part of standard term 

contracts.597 

The directive as of date has not yet been implemented, however it has been eluded 

by the EU that the CESLR will be brought into operation in the second quarter of 

2015. 

The importance herein is that chapter 8 of the CESLR contains what would be the 

newest development in unfair contract term prevention, which stems from the 

UTD,598 which in effect would ensure a balance between the bargaining position of 

the consumer and that of the supplier. Many Member states have implemented 

unfair contract term legislation, however they have failed to address the direct issue 

of “unfair terms” as no real form of recourse is available to consumers against unfair 

contract terms.599 The UTD has been criticised for its limited scope of application 

towards unfair contract terms in relation to terms used in business-to-consumer 

agreements.600 The UTD provides Member states with the option on whether to 

provide consumers with a higher level of consumer protection than what is provided 

by the directive.601 The CESLR intends to change this with the incorporation of article 

8 of the UTD, with the intention of increasing legal certainty. 

Chapter 8 of the CESLR is centered towards unfair contract terms consisting of three 

sections containing eight articles in total. The importance herein is that the regulation 

contains general provisions which will automatically deem a prohibited clause either 

void or unfair when used in business-to-business agreements602 or business-to-

consumer agreements.603 Section 1 is contained in articles 79-81 and applies to all 

contracts which are governed by the CESLR.  Section 2 is contained in articles 82-

85 and applies only to contracts between traders and consumers. Lastly, section 3 
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which is found in article 86 applies only to contracts where both parties are 

considered to be traders.604 

The unfairness test is found in articles 83 and 86 of the CESLR which contains a 

grey list of terms that provides guidance when purported unfair terms are used in 

either B2B or B2C agreements. Where a clause or term is considered to be unfair 

article 79(1) states that such a clause or term “is not binding on the other party”.605 

This means that a supplier may not rely on such terms when attempting to enforce 

an agreement and that the court may on its own accord treat such term as if it did not 

form part of the agreement.606 

The unfairness test in terms of the CESLR does not find application where 

agreements contain terms which provide for statutory requirements or provisions.607 

The second exclusion to the unfairness test concerns terms defining the main 

subject matter of the contract and the price to be paid, as long as the trader has 

complied with the duty of transparency set out in article 82 such provisions are 

exempt from the application of the unfairness test.608 The exclusion is based on the 

idea that, even though the parties may not have negotiated about the standard terms 

of agreement, the parties would have at least negotiated about the core terms of the 

agreement which the consumer would have deemed reasonable. Therefore article 

80(2) provides that the core terms of an agreement may not be tested by the courts 

and are binding on consumers, as long as terms are stated in plain and intelligible 

language, this appears to be in line with the principles of freedom of contract, which 

is a fundamental principles underlying the CESLR.609 

The CESLR can be seen to have shifted the focus from purely consumer protection 

to the more generic protection of the weak contracting party in an attempt to achieve 

a safer consumer market and simultaneously making the EU more competitive on an 

international level. 
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  Art 79(1) CESLR. 
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5.3.4 European Communities (Unfair Terms in Consumer Contracts) 

Regulation  

The ECUTCCR was first promulgated in 1995 to give effect to the UTD with the 

direct intention to curb unfair terms in consumer contracts.610 The regulation has 

been amended to bring about the European Communities (Unfair Terms in 

Consumer Contracts) (Amendment) Regulations of 2013.611 The ECUTCCR consists 

of fifteen regulations and 2 schedules.  

Regulation 1 and 2 provides for the general introduction.612  Regulation 3 contains a 

list of definitions which is applicable to the regulation. For the purpose of this 

dissertation it is important to note that the regulation defines “consumer” as any 

natural person who is acting or conducts business outside his primary business.613 

As where a “seller” is a person who is acting or conducting business in relation to the 

business, supplies or services he ordinarily renders.614  

Regulation 4 provides for the application of the regulation which applies to unfair 

terms in contracts concluded between a seller or a supplier and a consumer.615 

Regulation 5 of the ECUTCCR provides for what may be seen as the definition of 

unfairness and states that a contractual term will be regarded as being unfair where 

such term is contrary to the requirements of good faith and causes a significant 

imbalance in the parties’ rights and obligations under the contract which is ultimately 

detrimental to the consumer.616 In determining whether a term is unfair, cognisance 

of schedule 2 must be taken into account.617 Schedule 2 contains a non-exhaustive 

list of terms which may be regarded as being unfair when used in an agreement.618 

In determining the unfairness of a term all the circumstances attending the 

conclusion of the contract must be considered.619 However, the assessment is not to 
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   SI 27/1995. Which has subsequently been replaced with the European Communities (Unfair Terms in 
Consumer Contracts) Regulations SI 160/2013. 
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  SI 160/2013. Hereinafter the “ECUTCCR”. 
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  Reg 1 ECUTCCR. 
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  Reg 5(4) ECUTCCR. 

618
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  Reg 5(3) ECUTCCR. 
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relate to the definition of the main subject matter of the contract or the adequacy of 

the price or remuneration as against the goods or services supplied in exchange as 

long as the terms concerned are in plain and intelligible language.620 Where it is 

found that a contract term is found to be unfair such unfair contract term is not 

binding on the consumer in as far as the contract is capable of continuing to exist 

without such unfair term.621  

The regulation further requires that all terms which are offered to the consumer in 

writing must be drafted in plain and intelligible language.622 Where any doubt arises 

as to the meaning or interpretation of such term, the interpretation most favourable to 

the consumer must prevail.623  

Regulations 9 to 15 provides for and empowers the authorized body to approach the 

Director General of Fair Trading to have an order made prohibiting the use or as may 

be appropriate, the continued use of any term that is to be regarded as unfair in 

contracts concluded between sellers or suppliers.624 Such powers allow such 

authorised body to approach the court for an order prohibiting specific unfair terms 

which arises in specific consumer sectors.625 

The regulation further contains 2 schedules. Schedule 1 relates to qualifying bodies 

to which the regulation applies. Schedule 2 provides for a non-exhaustive list of 

terms which may be regarded as being unfair.  

In effect the ECUTCCR is a consumer protection measure which regulates the 

relationship between the consumer and the seller or supplier. It protects the 

consumer by providing for a statutory content control mechanism for the control of 

unfair contract terms in agreements where a consumer may be required to contract 

with such terms. The regulation recognises the fact that consumers are generally in 

the weaker contracting position. 
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5.4 Consumer protection legislation within the United Kingdom  

The UK being a Member of the EU is required to transpose and align itself with the 

directives established by the EU.626 The UK as far back as 1893 had implemented 

consumer protection laws with the Sale of Goods Act,627 which provided for the 

inclusion of implied terms of quality and fitness. In response to the need for greater 

consumer protection in the 1980’s the UK Legislature enacted a number of Acts 

specifically aimed at enhancing consumer protection.628 This brought about the 

Consumer Protection Act of 1987629 which enabled consumers to hold 

manufacturers liable for any injury, loss or damage suffered as a result of defective 

products, whether caused through the negligence of the supplier or not. 

The UK in an attempt to align itself with the directives established by the EU, has 

implemented a number of Acts and regulations to prevent unfair contract terms and 

deceptive, misleading or aggressive practices in consumer agreements. The 

following Acts and regulations will be discussed; the Consumer Protection Act,630 

Unfair Contract Terms Act,631 Unfair Terms in Consumer Contract Regulation.632 

 

5.4.1 The United Kingdom Consumer Protection Act 

The UK Consumer Protection Act633 aims to safeguard consumers from products 

that do not comply with a reasonable level of safety.  

Part 1634 of the Act introduces the provisions of the Product Liability Directive635 

which came into effect on the 1 May 1988. The provisions of part 1 were only first 

applicable and enforceable in Greater Britain, and only later were the same rights 

and duties extended to Northern Ireland. The original purpose of UK CPA was to 

prevent and safeguard consumers from products that do not reach a reasonable 

level of safety.636 It can be seen from part 1 of the UK CPA that the Legislature’s 
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  Art 3 and 4 EEC Treaty. 
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intention is to clearly protect consumers from defective products that do not meet the 

relevant level of safety.637 This is further corroborated by section 2 of part 1 which 

pertains to the liability of any of the parties to a transaction where any damages may 

have been caused by a defective product.638 

Part 2639 of the Act deals with consumer safety which came into effect on the 1st of 

October 1987. This provision is aimed at creating a civil law right of redress for any 

death, or injury, caused by using defective consumer goods. The consumer is 

entitled to enforce such right against any supplier, manufacturer, or importer rather 

than the dealer from whom the goods where purchased from.640 The Legislature has 

established a general safety requirement in that all goods for domestic use must be 

reasonably safe. Part 2 of the Act has allowed the relevant authority to suspend 

suspected goods from sale for up to six months, to enable tests to be conducted on 

the products safety.641 

Part 3642 of the Act regulates price, more specifically the price indicated for goods, 

services and accommodation, or facilities. The Act makes it a criminal offence to 

mislead consumers regarding the actual price for goods, services, accommodation 

or facilities. 

Part 4 deals with the process and procedural elements of the Act and pertains to the 

enforcement of the Act.643 

The last part of the Act is part 5 and is headed miscellaneous and supplemental and 

deals with the interpretation together with other factors such as civil proceedings 

before court.644 

The UK CPA as it stands deals more with the procedural aspect of consumer rights, 

in that it relates to what suppliers and consumers may and may not do, the Act fails 

to address the substantive aspects of consumer rights. To resolve this, the UK 

Legislature had promulgated subject specific legislation which specifically addresses 
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the issues of unfair contact terms namely; the Unfair Contract Terms Act645 and the 

Unfair Terms in Consumer Contracts Regulations.646 

 

5.4.2 Unfair contract term legislation within the United Kingdom 

The UK being a Member of the EU is required to provide for a minimum level of 

statutory consumer protection. The UK has however opted to provide for greater 

consumer protection with the promulgation of subject specific legislation with the 

implementation of the UCTA, together with the UTCCR which gives effect to the UTD 

established by the EU.647 

 

5.4.2.1 The Unfair Contract Terms Act 

The UCTA was first promulgated in 1977 with the direct intention of regulating unfair 

terms. The UCTA attempts to regulate unfair contract terms which are used in the 

course of business. Firstly by regulating situations where there is an absolute 

prohibition of unlawful terms and secondly by providing a form of guidance to courts 

when called upon to interpret the fairness of specific terms.648 

The UCTA has 8 areas of specific application namely; the exclusion of liability for 

negligence,649 the exclusion of liability for breach of contract,650 where suppliers 

exclude personal liability and such liability is placed on the consumer,651 the 

exclusion of liability in contracts for the sale of goods,652 the exclusion of liability in 

hire contracts653 and the exclusion of liability arising from misrepresentation.654 The 

UCTA creates what may be deemed the reasonableness test,655 and is 

supplemented by schedule 2 of the Act which provides guidance to courts on factors 

that need to be considered when applying the reasonableness test. 
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In terms of section 2 a business cannot exclude or restrict liability for death or 

personal injury arising from the negligence of the supplier. This provision is absolute 

and is not subject to the requirement of the reasonableness test.656 The only 

instance a business may exclude or restrict liability for any other type of loss is if 

such exclusion is reasonable in the circumstance.657 A supplier is further prohibited 

from unilaterally accepting the consumers’ voluntary acceptance of risk, where an 

exclusionary clause is included in an agreement.658 

Section 3 applies to the exclusion of liability in circumstances where the supplier 

breaches an agreement.659 Section 3 specifically prohibits the exclusion or restriction 

of liability for breach of contract, where exclusionary clauses are used that require a 

substantially different performance to that what was agreed upon or may be 

reasonably expected, alternatively to allow the supplier not to perform at all.660 

Section 4 which is titled “unreasonable indemnity clauses”, provides that a person 

contracting as a consumer cannot be made to pay an unreasonable indemnity 

arising from liability incurred as a result of breach of contract or negligence.661 

Section 5 provides for goods which are supplied to consumers for private use or 

consumption, where loss or damage arises from the goods which become defective 

whilst in the consumer’s use.662 It is a requirement that such defectiveness needs to 

result from the negligence of a person in the manufacture or distribution process of 

the goods.663 Liability for such loss or damage cannot be excluded or restricted by 

any contract term or notice contained in the agreement.664 

Section 6 deals with the exclusion of liability in contracts for the sale of goods 

together with hire purchase agreements.665 The provisions are created and relate to 

the liability which arises through implied terms created under the Sale of Goods 

Act666 and the Supply of Goods Act.667 Under section 6 any party to any agreement 
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may never under any circumstance exclude liability relating to the correctness of title 

of the object, liability relating to the description, quality, and fitness of use of the 

goods.668 

In situations of non-consumer sales669 the parties to the agreement are able to 

exclude liability for the quality, description and fitness of the goods in as far as it is 

reasonable to do so subject to the provisions of section 11.670 

Section 7 relates to hire contracts and is set out in the same theme of section 6, in 

that a supplier is prohibited from excluding the correctness of the description, 

sample, quality, fitness and purpose of the goods. The supplier is only entitled to 

exclude such liability in situations where the agreement relates to a non-consumer 

agreement.671 Section 7 specifically prohibits any exemption clauses relating to the 

title of goods.672 

Section 8 of the Act pertains to liability arising from misrepresentation and provides 

that such misrepresentation may be excluded only if it amounts to being reasonable.  

The Act requires terms to be fair and reasonable taking into account all 

circumstances which were known, or ought to have reasonably been known by the 

parties at the time of contracting.673 This places the onus on the party seeking to 

enforce the term to show that it was fair and reasonable.674  

In determining whether a contract term or notice satisfies the requirement of the 

reasonableness test, courts are required to take into consideration the terms 

contained in schedule 2 which contains a non-exhaustive list of factors. Schedule 2 

does not prevent the court or arbitrator from holding, in accordance with any rule of 

law, that a term which purports to exclude or restrict any prohibited exclusion of 

liability that such  term does not form part of the contract.675 

In relation to a term or notice, the requirements of reasonableness under the Act 

requires that such term or notice must be fair and reasonable before such supplier is 
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able to rely thereon, together with considering all the circumstances which gave rise 

to the liability.676 Where reference is made to a contract term or notice and a person 

attempts to restrict liability to a specified sum of money, whether the term or notice 

satisfies the requirement of reasonableness or not, cognisance must be taken into 

account of the resources which the supplier has available to him for the purpose of 

meeting the liability.677  

Section 24 forms the basis of the reasonableness test found in section 11.  Section 

24 provides for factors that courts are required to consider in the circumstances 

which were or ought to have been reasonably known to the parties.678 The Act 

further provides that in determining if it is fair and reasonable in the circumstance the 

court must consider the terms specified in schedule 2. 679 

When a court is called upon to consider fairness under the Act cognisance must be 

taken of schedule 2 which contains a list of factors courts are required to consider 

namely;  

(a) the strength of the bargaining positions of the parties relative to each other, 

taking into account alternative means by which the customer’s requirements 

could have been met;680 

(b) whether the customer received an inducement to agree to the terms, or in 

accepting it had an opportunity of entering into a similar contract with a third 

party, but without having a similar term;681 

(c) whether the customer knew or ought reasonably to have known of the existence 

and the extent of the term;682 

(d) where the term excludes or restricts any relevant liability if some condition was 

not complied with, whether it was reasonable at the time of the contract to expect 

that compliance with that condition would be practicable;683 
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(e) whether the goods were manufactured, processed or adapted to the special order 

of the customer.684 

The UCTA can be seen as tailored legislation in that it is subject specific legislation 

with the sole purpose of regulating unfair contract terms. The shortfall of the UCTA is 

that the Legislature failed to make provision for preventative control mechanisms in 

which an ombudsman or regulator can bring a general use challenges against terms 

used in a particular industry without the need to involve a consumer in such 

review.685 This is in contrast to the UTD which requires the Office of the Fair Trade to 

consider all complaints which relate to unfair contract conditions.686 The UCTA is 

further supplemented by the UTCCR. 

 

5.4.2.2 The Unfair Terms in Consumer Contracts Regulations 

The UTCCR finds application in that it only applies to contracts entered into between 

businesses and consumers and where such agreements are based on non-

negotiable terms. The UTCCR attempts to create compliance through the 

implementation of frame work to provide an adequate and effective means to prevent 

the use of unfair terms in contracts concluded with consumers.687  

The regulation creates a process where any person or organisation who holds a 

legitimate interest in protecting consumer interests, may institute the necessary 

proceedings at court or with the relevant body to hear the grievance for a decision as 

to whether such terms are deemed to be unfair.688 

Regulation 4 of the UTCCR provides for the substantive application of unfair terms in 

agreements concluded between a seller or supplier and a consumer. A term will be 

regarded as being unfair if such term has not been individually negotiated and 

contrary to the requirements of good faith, if such term creates a significant 

imbalance in the parties’ rights and obligations arising under the contract, or to the 

detriment of the consumer.689 A term will always be regarded as not having been 
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individually negotiated where it has been drafted in advance and the consumer is 

unable to negotiate or influence the substance of the term.690  Notwithstanding the 

situation where a specific term or aspect of the agreement has been individually 

negotiated, the regulation will apply to the rest of the agreement where it prima facie 

appears to be a pre-formulated standard term contract. The burden rests on the 

seller or supplier to prove that the terms of the agreement were individually 

negotiated.691  

Regulation 4 creates the “unfairness test” which provides for the testing of unfair 

terms in all standard term contracts used by businesses in terms of schedule 2.  

Schedule 2 to the regulation contains a non-exhaustive list of the terms which will 

regard terms as being unfair.692 

Schedule 2 provides that the following terms will be regarded as being unfair where 

the object or effect of the term is to: 

(a) exclude or limit the legal liability of a seller or supplier in the event of the death 

of a consumer or personal injury to the latter resulting from an act or omission 

of that seller or supplier;693 

(b) inappropriately excluding or limiting the legal rights of the consumer in relation 

to the seller or supplier or another party in the event of total or partial non-

performance or inadequate performance by the seller or supplier of any of the 

contractual obligations, including the option of offsetting a debt owed to the 

seller or supplier against any claim which the consumer may have against 

him;694 

(c) making an agreement binding on the consumer, where performance of such an 

agreement is solely dependent on the seller or suppliers own will;695 

(d) permitting the seller or supplier to retain money paid by the consumer where the 

consumer latter decides not to conclude or perform the contract, without 

providing for the consumer with a refund;696 

                                                           
690

   Reg 4 of the UTCCR. 
691

   Ibid. 
692

  Reg 4 read with schedule 2 of the UTCCR. 
693

  Schedule 2(a). 
694

  Schedule 2(b). 
695

  Schedule 2(c). 



98 
 

(e) requiring a consumer who fails to fulfil a contractual obligation to pay a 

disproportionately high sum in compensation;697 

(f) authorising the seller or supplier to dissolve the contract on a discretionary 

basis where the same option is not available to the consumer, or permitting the 

seller or supplier to retain the sums paid for services not yet supplied by him 

where it is the seller or supplier himself who dissolves the contract;698 

(g) enabling the seller or supplier to terminate a contract of an indeterminate 

duration without reasonable notice except where there are serious grounds for 

doing so;699 

(h) automatically extending a contract of fixed duration where the consumer does 

not indicate otherwise, when the deadline fixed for the consumer to express his 

desire not to extend the contract is unreasonably early;700 

(i)  irrevocably binding the consumer to terms where the consumer has not been 

given an opportunity to acquaint himself with such terms;701 

(j)  enabling the seller or supplier to alter the terms of the contract unilaterally 

without a valid reason which is specified in the contract;702 

(k) enabling the seller or supplier to alter unilaterally without a valid reason any 

characteristics of the product or service to be provided;703 

(l) providing for the price of goods to be determined at the time of delivery or 

allowing the seller or supplier  to increase their price without giving the 

consumer a corresponding right to cancel the contract if the final price is too 

high in relation to the price agreed when the contract was concluded;704 
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(m) giving the seller or supplier the right to determine whether the goods or services 

supplied are in conformity with the contract, or giving such seller or supplier  the 

exclusive right to interpret any term of the contract;705 

(n) limiting the seller’s or supplier’s obligation to respect commitments undertaken 

by his agents or making his commitments subject to compliance with a 

particular formality;706 

(o) obliging the consumer to fulfil all his obligations where the seller or supplier 

does not perform;707 

(p) giving the seller or supplier the possibility of transferring his rights and 

obligations under the contract, where this may serve to reduce the guarantees 

for the consumer, without the latter’s agreement;708 

(q) excluding or hindering the consumer’s right to take legal action or exercise any 

other legal remedy, particularly by requiring the consumer to take disputes 

exclusively to arbitration not covered by legal provisions, unduly restricting the 

evidence available to him or imposing on him a burden of proof which, 

according to the applicable law, should lie with another party to the contract.709 

The terms listed under schedule 2 can be seen as a non-exhaustive grey list of 

terms and therefore are not void if they are used, but merely voidable. Should a 

supplier wish to rely on such term the onus to prove that such term is prima facie fair 

in the instance is upon the supplier.  

Regulation 8 which is titled “effect of unfair terms” deals with the situation where a 

term listed under schedule 2 is used and provides that when an unfair term is used 

within a contract which is concluded with a consumer such term will not be binding 

on the consumer, however the contract will continue to bind the parties subject to the 

contract being capable of continuing to operate without the unfair term.710 
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The fairness test is found in regulation 6, which takes into account a number of 

factors such as; the nature of the goods and services,711 all circumstances 

surrounding the conclusion of the contract 712 and where the term is clear and 

understandable the question of fairness of the term cannot relate to the definition of 

the subject matter of the contract or the adequacy of the price or remuneration.713 

It can be seen from the above that the aim of the UTCCR is to regulate terms that 

have not been individually negotiated together with terms that are contrary to the 

requirements of good faith. The Legislature does not allow a consumer to escape 

liability from the conclusion of the contract as a whole. This is however subject to the 

provision that the contract is still capable of operating without such terms, thereby 

confirming that the non-exhaustive list of terms listed under schedule 2 forms a grey 

list of terms which are intended to be used as an indicating factor as to what is 

deemed unfair, this gives the courts broad powers to review contracts and to order 

contracts to be amended.714 

 

5.5  Comparative analysis  

The EU promotes consumer protection and requires a minimum level of consumer 

protection within the Member states. The UK being a Member state transposes and 

implements a greater level of consumer protection than what is required in 

compliance to the directives established by the EU, thereby constantly updating and 

implementing regulations and directives to curb unfair contract terms.  

Currently there are no mechanisms in place which requires the South African 

legislator to provide for a minimum level of statutory protection or to implement or 

update existing legislation to conform to international best practice standards. The 

preamble of the CPA recognises the need to give effect to internationally recognised 

consumer rights, however the manner in which the Legislature wishes to recognise 

and implement such international consumer rights must be considered. The 

underlying purpose of the CPA is to protect and promote historically disadvantaged 

                                                           
711

  Reg 6(1) UTCCR. 
712

  Reg 6(2) UTCCR. 
713

  Reg 6(3) UTCCR. 
714

  For a full discussion herein refer to The Office of Fair Trade “Guidance for the Unfair Terms in Consumer 
Contracts Regulations 1999”,September2008< https:// www.oft. gov.uk /shared_ oft/ business_ leaflets/ 
530162/ oft1008.pdf(Accessed 27/12/2014). 



101 
 

consumers in the market place and thus advanced consumer rights may not assist 

such historically disadvantaged consumers.715  

The UK has implemented sector specific legislation which is predominantly found in 

the UCTA and UTCCR. The UCTA provides for what is known as the “reasonable 

test” which enables courts to test contractual provisions objectively taking into 

account specific circumstances of the agreement together with the information the 

parties had available to them at the time of contracting in considering whether such 

provisions are unfair.716 The UTCCR contains the “unfairness test” which deems 

certain terms voidable and places the burden on the party relying on such terms to 

prove the validity thereof.717  

International consumer protection has been developed further with the soon to be 

implemented CESLR which introduces the notion of “good faith” in standard term 

contracts which will have far reaching implications in consumer markets as courts 

are able to develop the notion of good faith within current market trends.718 

The unfair terms legislation implemented by the EU and UK have a number of 

similarities to that of the CPA with regards to content control, incorporation control 

and interpretation control. The CPA has been formulated in such a manner as to 

provide for a “cover all” situation providing consumers with a broad basis of 

consumer protection. Sections 48 and 51 read together with regulation 44, deals with 

content control and attempts to regulate unfair contract terms. It will be quickly seen 

from the onset that the South African unfair terms legislation is in its infancy 

compared to that of the EU and UK.  The South African unfair terms legislation is 

only dealt with in Part G of the CPA, as where the EU and UK have implemented a 

number of sector specific acts, regulations and directives each addressing specific 

aspects of unfair contract terms.  

The CPA fails to provide the necessary content control required, as Part G together 

with regulation 44 provides for a general grey list of terms which are found across a 

variety of sectors. The legislation implemented within the UK and EU provides for 

sector specific unfair terms legislation which is incorporated into a number of acts 
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and regulations.719 The South African consumer protection legislation falls behind 

where it comes to the regulation of such unfair terms as courts are required to 

consider all the factors listed under section 52(2)(c) in determining whether such 

provisions are fair,  however this is not practical because if a contract term is 

substantively unfair a court should be entitled to make a general finding in that 

particular case without the need to consider all the factors, such as the individuals 

“bargaining power”, “knowledge” and “sophistication” as this may lead to decisions 

based on procedural factors and not the true circumstances surrounding the 

particular transaction.720 

Legislation within the EU and UK specifically provides for a fairness and reasonable 

test which enables courts to test fairness and reasonableness based on the 

principles of good faith.721 The CPA in its current form fails to expressly provide for 

such test. Section 52(2) of the CPA enables courts to consider all surrounding 

circumstances of an agreement when considering fairness, thus courts are able to 

access the principles of fairness. Further section 2(10) of the CPA needs to be 

applied as it enables the courts to test the principles of good faith. Section 2(10) 

provides that no provision of the CPA must be interpreted to exclude a consumer 

from exercising any rights afforded in terms of the common law, therefore it is 

implied through such wording that the courts are able to access the principles of 

good faith by virtue of this provision. To attempt to access the law through such 

implied means is always open for interpretation which will ultimately lead to litigation 

which consumers are not always able to afford.   

 

5.6 Conclusion  

The international position governing unfair terms in consumer contracts as discussed 

above are products of the nineteenth and twentieth century and are consequently at 

a far more advanced stage than that of our South African consumer legislation. This 

chapter identifies two important conclusions. 

Firstly, it is clear that consumer protection laws within the EU and UK have been 

extensively developed with the implementation of subject and sector specific 
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legislation, which are actively being developed and improved due to the unique 

relationship between the EU and UK which requires Member states to transpose EU 

legislation into national law.  

Secondly it can be argued that the laws implemented by both the EU and UK have 

attempted to balance the rights between consumers and suppliers rather than 

providing a direct contractual advantage to either the consumer or supplier. This can 

be seen by the fairness and reasonableness tests contained within the UK consumer 

protection legislation.722 The use of such tests enables courts to access the 

principles of good faith by considering a number of factors associated with the 

conclusion of the agreement which results in courts making independent subjective 

findings as to whether the agreement amounts to being fair, just and reasonable. 

As consumer laws develop so will the consumer markets in which they find 

application, however the question arises; Is it possible for consumer laws to out 

develop or be too advanced for the consumers for which such legislation is primarily 

intended to be protecting?  This is the position South Africa currently finds itself in, 

as the CPA together with certain South African consumer markets require 

conformation with international best practice, however the manner in which such 

legislation needs to be implemented into our laws need to be considered.723 

The purpose of the CPA is to protect the interest of the consumer, but more 

specifically to fulfil the rights of historically disadvantaged persons and to promote 

their full participation as consumers. Section 3(1)(b) specifically provides for 

consumers who are low-income persons or persons comprising low-income 

communities who live in remote, isolated or low-density population areas or 

communities, thus advanced consumer laws regulating on-line transactions would be 

of no help to such consumers.724 It is suggested in overcoming this dilemma sector 

specific legislation must be implemented which will enable the Legislature to regulate 

specific sectors which requires advanced consumer legislation which will in effect 

improve consumer confidence by creating the necessary level of consumer 

protection. 
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Chapter 6 

Conclusion and recommendations  

 
 

6.1 Introduction  

This dissertation considered and evaluated how the implementation of the CPA and 

more specifically Part G thereof influenced the common law and the consumer’s 

rights’ to fair just and reasonable contract terms, together with considering the pit 

falls of the CPA in its current form as well as the sections which require 

amendments.  

The CPA is required to operate within an existing legal system and within the 

parameters set by the common law, therefore it was necessary to provide a 

background of the common law and the position where the CPA does not find 

application and then proceed to critically discuss the application of Part G to 

agreements which fall within the ambit and scope of the CPA.  

This dissertation clearly illustrates that the CPA has been drafted with the clear 

intention of protecting and benefiting the consumer by codifying the common law 

provisions in relation to consumer contract law in order to strengthen the consumer’s 

position within consumer markets.  

A question that may arise is whether the CPA may at any point become too advance 

for the particular consumer, the Act intends to protect? 

Section 3 read with the Preamble of the Act provides that the CPA must protect 

consumers but more particularly historically disadvantaged persons to enable their 

full participation as consumers.725 This clearly illustrates that the purpose of the Act 

is to protect historically disadvantaged persons, however if this provision was to be 

read in isolation then it can be argued that the CPA has effectively carried out its 

intended purpose by providing a minimum level of consumer protection within the 

South African consumer market.  The CPA needs to be read as a whole. The 

preamble further states that the purpose of the CPA is to protect the interests of all 

consumers by ensuring accessible, transparent and efficient redress for consumers 

who are subjected to abuse or exploitation in the market place.726 Thus ultimately the 
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CPA’s primary purpose is to protect all consumers across the variety of socio and 

economical backgrounds found within consumer markets.  

In light of the above it would not be possible for the CPA to become too advanced as 

ultimately the Act is tasked in protecting consumers from a variety of different socio 

and economical backgrounds. The Act would need to create provisions that enable it 

to operate within the various segments of the consumer market to protect consumers 

across the board.   

This dissertation has found two sets of conclusions. Firstly the general effect that 

Part G of the CPA has had on consumer markets, namely strengthening consumer 

rights thereby enabling consumers, more particularly historically disadvantaged 

consumers to actively partake in consumer markets as a whole. Secondly this 

dissertation unfortunately has also found that the CPA has failed to use essential 

mechanisms as used in the UK and EU unfair terms legislation to protect consumers 

from different socio and economic backgrounds against unfair contract terms.  

 

6.2 Summary of findings 

Prior to the implementation of the CPA courts were rigid in their application of the 

common law in that they did not ordinarily allow a contracting party to escape liability 

where an agreement contained unfair, unjust or unreasonable contract terms.727 This 

allowed businesses to draft cleverly worded standard term contracts which once 

signed by the consumer left the consumer with little to no right of recourse. Only in 

exceptional circumstances were the courts prepared to refuse the enforcement of 

contractual provisions due to such provisions overstepping the boundaries of public 

policy.728 This is evident by the abundance of case law where agreements have 

been strongly contested by businesses that constantly rely on the principles of the 

common law to enforce agreements, namely the principles of freedom of contract 

and that of pacta servanda sunt.729 

With the implementation of the CPA into our law, our common law with regards to 

contact law has been codified and extended to empower courts to specifically test 

                                                           
727

   Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) paras 605- 607B. Joubert JA held 
“that our courts do not have an equitable jurisdiction."  Burger v Central South African Railways 1903 TS 
571 -576. 

728
   Napier v Barkhuizen 2006 (4) SA 1 (SCA) paras 80-82. 

729
   Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) paras 7-9; Bredenkamp v Standard Bank of South Africa Ltd 

2010 (4) SA 468 (SCA) paras 480-482. 



106 
 

standard term contracts against the criteria of good faith, fairness and 

unconscionability.730   

The purpose of the CPA is clearly set out and defined in section 3, which provides 

that the Act has been implemented to protect and develop the social and economic 

welfare of consumers, in particular, vulnerable consumers together with protecting all 

consumers against unconscionable, unfair, unreasonable, unjust or improper 

practices. Such conduct is regulated under Part G together with regulation 44 of the 

Act.731 The CPA has imposed the notion that all agreements must be subject to the 

condition that terms of an agreement must be fair, just and reasonable and that any 

term which purports to restrict or limit any of the consumer’s rights must be 

specifically drawn to the consumer’s attention.732 Businesses are no longer able to 

rely solely on the provisions of the common law to hold consumer captive to 

agreements which are excessively one sided or unfair.  

It is argued that the CPA in its current form will promote litigation as businesses 

wishing to enforce agreements which are in conflict with Part G and regulation 44 will 

attempt to prove that such terms are fair or in accordance with the Act in an attempt 

to avoid monetary loss.733  If the society we live in and past circumstances has any 

say as to the manner in which the CPA will be applied, it is certain that well educated 

businessmen will use the loopholes created by the CPA to attempt to escape liability 

or go as far as to use the short comings of the Act to enforce agreements against 

consumers.  

6.3 Conclusion  

It has been argued by many that the principles contained in the common law and 

that of public policy is more than sufficient to achieve the desired results of consumer 

protection.734 Courts have constantly found that the underlying values of public policy 

to be somewhat abstract as these principles do not create binding rules of law.735 It 

can be expected as with any entirely new piece of legislation implemented within an 
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   See herein South African Forestry Co Ltd v York Timbers Ltd 2003 (1) SA 331 (SCA) 260; Brisley v Drotsky 

2002 (4) SA 1 (SCA) and Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA) where this view was 
confirmed. 
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existing legal system that there will be conflicts and uncertainties in the application 

thereof, however the Legislature will need to set out guidelines for courts in the 

manner in which certain sections are to be applied keeping in mind the ultimate 

purpose of the Act is to ensure fairness in consumer markets taking into account the 

socio and economic background of the consumer.  

The Act fails to make use of some of the essential international mechanisms to curb 

unfair unjust and unreasonable contract terms. Regulation 44 has cured many of the 

defects originally found in the Act however the Act is still defective for a number of 

reasons namely:  

The list of factors courts are required to consider whether a term is unfair should be 

amended as it is not practical for courts to consider all the factors listed under 

section 52(2), the Legislature should rather provide a definition of what it deems 

unfair and list sector specific terms which it deems unfair.736 With the use of such 

mechanisms sellers and suppliers will be placed in the position to ensure compliance 

with the Act and that agreements entered into with consumers are fair, just and 

reasonable.   

It would almost be impossible for the Legislature to list all possible unfair terms or 

variations thereof that would amount to a term being unfair. The Act should make 

provision that where the issue of fairness is raised by the consumer the burden of 

proving that such term is fair in the instance is automatically placed on the business.  

In an attempt to achieve the purpose of the CPA the Legislature should include 

sector codes of conduct which contain a list of unfair terms which would regulate a 

specific sector. With the use of such sector codes the Legislature would be in the 

position to enact sector specific unfair terms with the use of grey and black lists 

similar to that which is currently contained in sections 48, 52 and regulation 44 of the 

CPA. These sector codes of conduct would in effect create tailor made legislation, 

which would be applicable to a specific industry, whereby undesirable conduct within 

a specific industry can be controlled through the use of such sector codes of 

practice.   

Lastly section 49 of the Act which requires exemption clauses to be specifically 

brought to the attention of the consumer needs to be removed as businesses will 

have consumer’s initial or sign next to such exemption clauses as proof that such 

clause was brought to the attention of the consumer, where in fact the consumer is 

blissfully unaware of the implications of such exemption clause. This will eventually 

                                                           
736
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work against the consumer as businesses would argue that the consumer had 

knowledge of the term and considered such term acceptable when entering into the 

agreement. Such amendments will be consistent with the purpose of the CPA, which 

is to protect and advance the social and economic welfare of consumers in South 

Africa. 

 

There can be no doubt that South African consumers require unfair contract term 

legislation, for the most part due to the inherent limits of the common law and judicial 

control. The CPA will create greater predictability and a shift in awareness and 

fairness in consumer agreements which will bring with it various advantages to all 

role players in consumer markets as a whole.  

         (Word count: 41 375) 
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