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SUMMARY
The drafting of contracts is mostly viewed as a practical process. Both contractual practices and
theoretical sources imply that contract drafting entails no more than the mastering of language.
Drafting practices have diluted the understanding of why drafters do what they do in contracts.
These practices include the use of precedents in a “one-size-fits-all” approach and the cutting,

copying and pasting of clauses when using so-called standard provisions.

Every contractual provision has a specific purpose and reason for its inclusion in a contract.
There must be reasons why a contract looks as it does, reads and is structured in the manner and
style in which it is. These purposes and reasons should be able to be traced back to substantive

law and contract theory.

The purpose of a written contract is to have stronger evidentiary proof of the agreement
concluded, but the requirements for a valid contract remain the same irrespective of whether it is
written or not. A drafter must then, in some way, shape or form capture these requirements of

substantive law in the written contract.

This study proposes that a new approach to the drafting of contracts be considered. There are no
specific rules or requirements detailing the right way of drafting a contract, but there are better
ways of drafting contracts. The question to be answered throughout this study is why drafters do

what they do in a written contract and how such practices are linked back to substantive law.

© University of Pretoria



The Drafting of Contracts in South Africa by Michele M. van Eck vii

TABLE OF CONTENTS

CHAPTER 1: INTRODUCTION. ...ttt 1
11 INTRODUCTION ... ne e 1
1.1.1 CONTRACTUAL PRACTICES ....c.vvveieriiiis ettt 2
1.1.2 THEORETICAL BASE ..ottt e 5
1.2 PURPOSE ...ttt ettt ae e e b e b e et e e sae e e beesnnas 6
1.3 TERMINOLOGY AND RESEARCH METHODOLOGY ......ccccooiiiienieiiienie e 6
14 SCOPE . bbbttt nae e 7
CHAPTER 2: PHILOSOPHY OF CONTRACT DRAFTING .....cccoiiiiieiieieeeee 11
2.1 INTRODUCTION ...ttt e st e neeas 11
2.2 POWER RELATIONSHIP MODEL FOR CONTRACT DRAFTING ..........c.c....... 16
2.2.1 MACRO POWER RELATIONS......coiiiiiiariieiieesee et 19
2.2.2 MICRO POWER RELATIONS ......viiiiiiiieiieesre e 21
2.2.3 POWERS FLOWING FROM THE WRITTEN DOCUMENT ......ccvviiiiiiienicsreenieeenene 23
2.2.4 POWERS OF THE DRAFTER ....coiiiiiiiiiie e 25
2.3 CONCLUSION. ...ttt et e e et b e beesnneeneen 28
CHAPTER 3: HISTORY OF CONTRACTS ... 30
3.1 INTRODUCTION ...t 30
3.2 ROMAIN LAW ...ttt sttt sbe et e e sbe e e eeenneeenee 31
3.2.1 EARLY DEVELOPMENT ..ottt 31
3.2.2 CLASSIFICATION OF CONTRACTS ....vieiiiiiisieeiesre e 33
3.2.3 DEVELOPMENT OF THE WRITTEN CONTRACT POST-CLASSICAL PERIOD ........... 38
3.3 ROMAN-DUTCH LAW ... .ottt 41
3.3.1 THE USE OF WRITTEN DOCUMENTS AND NOTARIES IN EUROPE .........cccviiiennnne 41
3.3.2 INFLUENCES ON ROMAN-DUTCH LAW......ooiiiiiiiiiiiiicc e 44
3.3.3 NO FORMALITIES REQUIRED ....uuuvvvvveretesesesesssesesesssssesesesesesesssssesessssressssssssssnenes 46
3.4 ENGLISH LAW ...ttt sttt sbe e te e nnee s 49
34.1 BACKGROUND AND BASIS OF THE WRIT SYSTEM ....ccviiiiiiiiieiieiceesieee e 49
3.4.2 EARLY FORMS OF ACTION ....ciiiiiiiiiirie st 52
343 LATER DEVELOPMENTS OF ACTIONS AND WRITTEN AGREEMENTS.......ccccrvene. 95

© University of Pretoria



The Drafting of Contracts in South Africa by Michele M. van Eck viii

3.5  SOUTH AFRICAN LAW ... oo S7
3.6 CONCLUSION. ...ttt eeneeanneanee 59
CHAPTER 4: APPROACHES TO DRAFTING......cooiiiiieeeeere e 61
4.1 INTRODUGCTION ...ttt et sae e eneeas 61
4.2 CIVIL LAW LEGAL SYSTEMS ... .ot 65
4.3 COMMON LAW LEGAL SYSTEMS ... .o 68
4.4 EXAMPLES OF THE DIFFERENT APPROACHES.........cccoie 71
441 GOOD FAITH AND FAIRNESS .....cutiiiiiiiiiiesieeie ettt 71
4472 THIRD PARTY RIGHTS....cciiriiiiiiiie et 74
4.4.3 FORCE MAJEURE AND DOCTRINE OF FRUSTRATION .....c.vveieriniiieiereeeseeieeenenens 74
4.4.4 PENALTY PROVISIONS AND LIQUIDATED DAMAGES .....c.cvvveieriniiinisienenesesinienes 76
445 IMPLIED TERMS ...ttt ettt 77
4.5 SOUTH AFRICA AS A MIXED LEGAL SYSTEM ....coooiiiiiiie e 79
4.6 CONCLUSION.....ciiiiiii ettt b e e sb e e b e e e e nneeaneesneas 80
CHAPTER 5: THE BASIS OF THE WRITTEN CONTRACT ...oociiiiiiieeeeeeee 82
5.1 INTRODUCTION ...t 82
9.2 OBLIGATIONS ..ttt et bt e e e sbneene e 86
5.3  THE BASIS OF CONTRACTS ..ottt 88
531 DEFINITION ...ttt 88
5.3.2 REQUIREMENTS OF CONTRACTS ..vviieiitiieeeiirieeeeeitteeeesstseeeesensseeesessseeeessssneeesns 91
5.3.3 THEORIES ...ttt ettt ettt e ne e e nnes 93
9.4 CONCLUSION. ...ttt ettt e be e se e e sbe e e beesnneanee s 94
CHAPTER 6: CONSENSUS. ... .ottt 96
6.1 INTRODUCTION ...ttt e e e e nenas 96
6.2 CONSENSUS ... ettt bbb e e et e e e beesrneene e 99
6.2.1 OFFER AND ACCEPTANCE .....ceutiiiiiitieie sttt sttt 99
6.2.2 DATE AND TIME OF ACCEPTANCE ....cooviiiiiiierisiee e 104
6.2.3 MEETING OF THE IMINDS ......ciiiiiiiieiiiieiee e 113
6.2.4 COUNTERPART PROVISION ...cuiuiiieieniiisieiesestsesie st nnsnssesenes 113
6.2.5 TESTIMONIUM PROVISION ....vvviiiriiieieniisisisieseesesesiese e 114

© University of Pretoria



The Drafting of Contracts in South Africa by Michele M. van Eck iX

6.3 DEFECTIVE CONSENSUS ... .o 115
6.3.1 IMHISTAKE .ttt nr e ne e 116
6.3.2 MISREPRESENTATION ....uviiiiiiirieriesirisrie st ne e enee e 119
6.3.3 DURESS AND UNDUE INFLUENCE........ccitiiiiiriesinieiie s 121
6.4 RECTIFICATION ..o 123
6.5 CONGCLUSION. ...ttt sttt e et e sbe e b e e nbe e e beesnneenes 124
CHAPTER 7: CONTRACTUAL CAPACITY ittt 126
7.1 INTRODUCTION ... .ottt ettt b 126
7.2 PARTIES .ottt ettt et et e et nae e aeenneas 127
7.2.1 IMIULTIPLE PARTIES ...ttt 128
7.2.2 THIRD PARTIES ..ttt 130
7.23 SUBSTITUTION OF PARTIES ....cutiiieieniieisisieree st 133
7.3 CONTRACTUAL CAPACITY ittt sttt et 135
7.3.1 INO CAPACITY ettt et aneene s 136
7.3.2 LIMITED CAPACITY ittt sttt sttt 138
7.3.3 AGENTS AND JURISTIC PERSONS......cciiiieiiiiiieesiie e 139
74  ANALYSIS IN RELATION TO THE DRAFTING OF CONTRACTS .......cc..... 142
74.1 DESCRIPTION OF THE PARTIES .....vviiiieieeirceee e 143
7.4.2 WARRANTIES AND REPRESENTATIONS .....cviiirieieiireesieesree s sree s snee s 144
7.4.3 REPRESENTATIVE CAPACITY ..oiiuiiiiiiiieiesieesie ettt 145
7.5 CONCLUSION. . ..ottt e e e e neesneas 147
CHAPTER 8: FORMALITIES ... .o 150
8.1 INTRODUCTION ...ttt et eenne e nree s 150
8.2 FORMALITIES REQUIRED BY THE PARTIES .......cooiiiii e 151
8.2.1 WRITING AND SIGNATURES ....c.utiiiiiiiiiiitieie sttt 153
8.2.2 WITNESSING ..ottt 157
8.2.3 VARIATION AND WAIVERS ....ociviiiiiiiiiiiiiiieie s 160
8.3 FORMALITIES REQUIRED BY LAW.......oiiiiiiecieeee et 163
8.3.1 WRITING AND SIGNATURES ....c.utiiieiiniiesieeie st 164
8.3.2 WITNESSING ...ttt e 166

© University of Pretoria



The Drafting of Contracts in South Africa by Michele M. van Eck X

8.3.3 NOTARISING AND REGISTRATION .....oiiiiiiiiiiiiiesieierie e 167
8.3.4 PERMISSIONS ...ttt sttt 169
8.3.5 SPECIFIC REQUIREMENTS ...utviiieiiiiiieeeeiiteeeeesteeeeesatteeeesssteeeessnsaseessnssseeesansnenens 171
8.4 CONCLUSION. . ..ottt e e neennees 173
CHAPTER 9: LEGALITY AND LAWFULNESS ... 175
9.1 INTRODUCTION ...ttt 175
9.2 LAWRFULNESS AND LEGALITY ottt 177
9.2.1 CONTRACTS CONTRA STATUTE ...vvvertiiieiereesesisiesee e ssssesesesessssssasenes 180
9.2.2 CONTRACTS CONTRA COMMON LAW ......corviriiiinieieiienisisee s 183
9.2.3 CONSEQUENCES OF UNLAWFUL OR ILLEGAL CONTRACTS ...cvvuvvieiererenenenineenes 186
9.3 ANALYSIS IN RELATION TO THE DRAFTING OF CONTRACTS .......ccc.... 187
9.3.1 STATEMENTS, WARRANTIES AND REPRESENTATIONS ....cvcuiveriiiniererenenenineenes 188
9.3.2 SEVERABILITY PROVISIONS .....cuvvteierieinisteseesesietesee e ssssesssesessssssssenes 190
9.4 CONCLUSION. ...ttt ettt sttt e s be e b e s b e e st e e be e nneeenes 191
CHAPTER 10: CERTAINTY ottt 193
10.1  INTRODUCTION ...ttt ettt e re e nne e neenneas 193
10.2 SOURCES OF UNCERTAINTY it 194
10.2.1  AMBIGUITY ottt ettt sttt b ettt e b e 197
10.2.2  UNDUE GENERALITY ..ttitiitiiiieitiete sttt sie ettt ettt sne s 201
10.2.3  INCONSISTENT USE OF WORDS .......coiiviiiiiiiiiieiieeiesie et 203
10.2.4  REDUNDANCY AND GAPS .....oiiiiiiiiiiiiesieeiesee sttt 204
10.2.5  VAGUENESS. ....cutiitiiiiitieste ettt ettt sttt b ettt b ettt ettt b e 205
10.2.6  DISCRETION OF A PARTY ..oitiiiiitieiiiiieite ettt ettt sttt 206
10.3 ANALYSIS OF CONTRACT DRAFTING MECHANISMS.........cccooiiiiee, 207
10.3.1  DEFINITIONS ...ottiitteiieiteeste ettt sttt sttt ettt ettt et e s 208
10.3.2  TYPOGRAPHICAL READABILITY ...ccviiiiiitiaiisiiesieeie ettt 209
10.3.3  LINGUISTIC READABILITY ..utiiiieitieiiiieeiteeiesieesieese ettt e e 212
10.3.4  SUBSTANTIVE IMECHANISMS ....c.utiiiiiiiitieiesiie ittt 212
10.4  CONCLUSION. ...ttt et e e e e saeeabeeaneas 215

© University of Pretoria



The Drafting of Contracts in South Africa by Michele M. van Eck xi

CHAPTER 11: POSSIBILITY oo 217
11.1  INTRODUCTION. ...ttt are e neennees 217
11.2  SUPERVENING IMPOSSIBILITY ..o 221
11.3 ANALYSIS IN RELATION TO CONTRACT DRAFTING.......ccoceiiiiieieeee. 223
11.3.1  FORCE MAJEURE .....cociuiiiieienii ittt ettt 224
11.3.2  HARDSHIP AND INTERVENER PROVISIONS .....cviiiiiiiiriiinisieieisesisieie e 226
11.3.3  AMIABLE COMPOSTER......ciutttriiitetetestesestesesesestssssesesssessssesessssssssesesessssssasenes 227
11.3.4  WARRANTIES. c.c.ctttetesttsiteteseests bt e st bese s bt bese s s b sbese et st bese s snasenenas 227
11,4 CONCLUSION. ...ttt sttt st sbe e beenneas 228
CHAPTER 12: END-GAME PROVISIONS ..o 230
121 INTRODUCTION ...ttt ettt sttt et e snbe e b e beesneas 230
12.2 FRIENDLY TERMINATION PROVISIONS .......cooiiiee e 232
12,21  FULFILMENT OF OBLIGATIONS ....ocviiiiitieresieesieesesieesieesse e s e ssee s s e neas 233
12,22 EFFLUXION OF TIME ..oiiiitiiiiiieeitietc sttt 234
12.2.3  AGREED TERMINATION AND TERMINATION BY NOTICE .....cccoovvvviririniieicrieenne 236
1224 INOVATION ..ottt bbbttt b e e 237
12.3 TERMINATION THROUGH OPERATION OF LAW ......coccoiiiiiiieeie e 238
12.3.1  SET-OFF ittt 239
12.3.2 PRESCRIPTION ...uttitiiitiatieste et sttt ettt ettt ettt nb et e b 240
124 OTHER TERMINATION PROVISIONS ...t 241
125 BREACH. ... s 242
1251  REMEDIES THAT KEEP THE CONTRACT ALIVE ....ccviiiiiiiiiiiiciieee e 247
1252  REMEDIES THAT BRING THE CONTRACT TOAN END.....ooviiiiiiiiiiiccc 252
126 CONCLUSION. ...ttt e e s 255
CHAPTER 13: DISPUTE RESOLUTION ..ottt 257
13.1  INTRODUCTION . ...ttt sttt sbeesbeesnteesreeabeenneas 257
13.2  LITIGATION ettt ettt e nae e beeaneas 260
13.21  CONTRACT WITH AN INTERNATIONAL ELEMENT ...ocviiiiiiiiiiiieicieeee e 261
13.2.2  CONTRACT WITHOUT AN INTERNATIONAL ELEMENT ....ocviiiiiiiiiiieicec e 263
13.2.3  EXCLUSIVITY OF JURISDICTION PROVISION ......otiviiiiiiiiiiniieniiene e 264

© University of Pretoria



The Drafting of Contracts in South Africa by Michele M. van Eck Xii

13.2.4 G OSTS ittt ettt 265

13.3 ALTERNATIVE DISPUTE RESOLUTION .....coooiiiiiiiee e 267
13.3.1  INFORMAL MECHANISMS......cueuiiiisieiiniisesieiesesssessesesesssessssesesessssssesesessssssssenes 268

13.3.2  FORMAL MECHANISMS .....ccutiiiiiiiaiisie ettt 269
13.3.2.1  EXPERT DETERMINATION ....oiiiiiiiiiiiiisiieiisie e 270

13.3.2.2  IMEDIATION . ...cuiiiieiiiiiieteet sttt 271

13.3.2.3  ARBITRATION .eeiiiiiiiiiieiiete sttt 273

13.3.2.4  FORMAL HYBRID MECHANISMS .....cviviiiiiiiininienienisieierenenesinsenes 278

13.4  CONCLUSION. ...t ne e e 279
CHAPTER 14: OPERATION OF A CONTRACT ..o 281
141 INTRODUCTION. ...ttt be e nne e ne e s 281
142 PROVISIONS OF A CONTRACT oottt 282
L1421 TERMS .ottt ettt n e n e 283

14.2.2  DECLARATIONS ...ovitetiririitetesetststeseseesesestesesessssasesesessssssssesessssssssesesensssssasenes 287

14.2.3  CONDITIONS ..ottt 288

14.2.4  THE PHRASE “TERMS AND CONDITIONS” ....ccoiiiiiiiiieniiniesie e 290

1425  BUILDING BLOCKS ....octiiiiiiiiiiiieitieie ettt 292

143 INTERPRETATION ... 297
144 INOTICES. ...ttt b et e bt e et e e ebe e arbeesbe e e nteenreeanbeenneas 299
145  CONCLUSION. ...ttt sttt et e rte e sre e beeaneas 302
CHAPTER 15: PRACTICAL APPLICATION ...ttt 303
151 SEQUENCE OF CONTRACTUAL PROVISIONS ........ccoiiieieieee e 303
152 AGREEMENT ANALYSIS ..o 307
15.3 EXAMPLE AGREEMENT ..o 316
154 PROPOSED REDRAFT OF THE EXAMPLE AGREEMENT ......cccccoiiiiiiiiiien. 320
CHAPTER 16: CONCLUSION. ... .ottt s sneas 324
BIBLIOGRAPHY ..ottt st et e et e e nte e nbe e e beesreeantee s 327
ABBREVIATIONS ...t 328

OLD AUTHORITIES ... 330
PRIMARY SOURGCES ... .ottt 332

© University of Pretoria



The Drafting of Contracts in South Africa by Michele M. van Eck Xiii

CASE LAW: FOREIGN ..ottt 332
CASE LAW: SOUTH AFRICAN ...ttt 335
LEGISLATION: FOREIGN ......oooiiiiiiiie e 344
LEGISLATION: SOUTH AFRICAN .....oiiiiiiiiiieeeee e 346
SECONDARY SOURCES .......ccoiiiiiii e 348
BOOKS . 348
JOURNALS . 356
OTHER RESEARCH ...ttt 365
OTHER .t 367

© University of Pretoria



(02%&

Chapter 1: Introduction 1
CHAPTER 1
INTRODUCTION
1.1 INTRODUGCT ION . ..ottt e e e e e et e e e e e e e e e e e e e e eeees 1
1.1.1 CONTRACTUAL PRACTICES. ..ot e ettt ettt e e e e e e e e et e ee e e e e e e e eeaeaneeeaeereenns 2
1.1.2 THEORETICAL BASE ...ttt ettt e et e e e e e e e e e nennan 5
1.2 PURP O SE ... .ottt e et et e e e e e e e e e e e e e e e e e e e e e s 6
1.3 TERMINOLOGY AND RESEARCH METHODOLOGY ...oovvvviiiiiieeeeeeeeeie e eeeeeeeens 6
1.4 T OO ] = T 7

11 INTRODUCTION

In considering the drafting of contracts one must take into account contractual drafting practices
as well as the theoretical base thereof.! Both these elements influence the approach taken when
contracts are drafted, but also highlight misconceptions and preconceptions relating to drafting.
The most obvious of these is that the drafting of contracts is viewed as a practical process with
minimal or no consideration of the substantive law embedded in the drafting process. The
drafting of contracts is also often viewed as being purely practical and, therefore, seen as
standing outside the scope of substantive law. Both contractual practice and theoretical sources
imply that contract drafting entails the mastering of language. As will be seen, this is not the case

and the drafting process includes other factors which are not limited to linguistic elements only.?

1 The theoretical base sets out the literature available on the drafting of contracts.

2 See par 1.4.
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1.1.1 CONTRACTUAL PRACTICES

In the case of Elliott Associates v Peru,® the use of the boilerplate® provision pari passu,’

illustrates a common scenario found in contract drafting. A provision was included in a contract

as it was considered to be a standard provision which was normally found in similar types of

contracts.® Gulati and Scott found that the pari passu provision had similarly been used in other

sovereign debt instruments since the nineteenth century and that the provision showed relatively

little deviation from one contract to another.” The decision of Elliot shed a different light on the

commonly understood interpretation of the provision. Although the outcome was criticised, what

is of interest to contract drafting is what occurred after the decision of Elliot. Despite the

outcome, many similar types of contracts still included the pari passu provision with few or no

changes thereto.?

4

Elliot Associates LP v Peru General Docket No 2000/QR/92, Court of Appeals, Brussels, 8" Chamber, 26
September 2000; Gulati & Scott The Three and a Half Minute Transaction (2013) 12-13, in this case Peru
undertook to only make payment to bondholders who agreed to the restructuring agreement. Elliot Associated,
being a bondholder, refused to enter into the restructuring agreement. Elliot Associated subsequently sought an
injunction in order to prevent any payments from being made. Their argument was that, as a result of a pari
passu provision the payments under the restructuring agreement could not occur without making a proportionate
payment to Elliot Associated.

A boilerplate is a term used for standardised clauses in contracts. Stark Negotiating and Drafting Contract
Boilerplate (2003) 9-10, explains that the term boilerplate has two historical sources. The first source relates to
the ship building industry with the invention of steam powered ships in which two potential origins for the term
boilerplate is possible. The first is the standardised process for iron to build boilers on the ship and the second
relates to the identification plate used for boilers which was a standard size. The second source originated from
the newspaper printing process in which a syndicated printing press would distribute identical plates to ensure
that the same documents were printed accurately. In both industries the term boilerplate came to mean something
standardised. This meaning has been adopted in contracts where terms are considered to be standard or used in
similar types of contracts. See also Anderson & Warner A-Z Guide to Boilerplate and Commercial Clauses
(2012) 1.

Meaning “in equal step ”.

Gulati & Scott 12-13, explain that there was uncertainty as to what the pari passu clause actually meant. It was
normally used in liquidation processes to recover debts in a pro rata fashion, but in the case of a country, which
cannot be liquidated, the meaning of the clause was unclear.

Gulati & Scott 13.
Ibid.
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Gulati and Scott interviewed a number of practitioners to understand why similar types of
contracts still included the pari passu provision. Many practitioners agreed that the pari passu
provision made little sense in agreements that related to sovereign debt instruments, but despite
this, they were still hesitant to change or exclude the provision.? The argument was based on the
belief that: (i) the courts would penalise the party who adopted a different language compared to
previously negotiated contracts,™ (ii) the change in contract language would result in the bond
market penalising their clients,™* (iii) standard contract terms have “stood the test of time”,'? and
(iv) the use of contract terms over a period of time created a familiarity which was better

understood and as such standardised provisions were “battle tested”. ™

The Elliot case is not unique and illustrates the phenomenon commonly found in contract
drafting. One standard provision is often reproduced from one contract to another. “Problems
arise, however, when the provisions become iconic and drafters no longer think through whether
the standard, off-the-rack provision actually fits the needs of the contract and the parties.”** This
leads to the argument that the reason why a provision is found in a contract is often not

understood by the drafter who put it there. Irrelevant and inappropriate provisions often find their

°® Gulati & Scott 13.
1 Gulati & Scott 12.

1 pid.

2" Gulati & Scott 33; Stark (2003) 6, contends that the continued use of some precedence has created a renowned

status for the use of such a precedence or boilerplate provision. A benefit that Stark points out is that the use of
precedence and boilerplates results in less time being spent in drafting a contract and, as a result saving money
for clients. Another view could be that the clause was used because everyone else used a similar provision.

B Gulati & Scott 34; Stark (2003) 6, states that the repeated use would presumably ensure that the precedent or

boilerplate provision was adapted to take into account any judicial findings and interpretations. The scenario put
forward by Gulati & Scott brings such a statement into question as no adaption occurred to the pari passu
provision after a court decision. Adams A Manual of Style for Contract Drafting (2008) xxvii, states that the use
of standard wording has already been tested and litigated on and, as such, the words used should remain as is,
because they already have a standard, established meaning. The difficulty with this approach is that unchanged
provisions often still find their way into contracts regardless of new court decisions. Gulati & Scott illustrate this
with the continued use of the pari passu provision in sovereign debt instruments.

" Stark (2003) 6.
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way into contracts for as little reason as accepting that it is a standard provision. It will be seen
that there is no such thing as a so-called standard provision. Every contractual provision has a
specific purpose and reason why it has been included in a contract. The purpose of certain
provisions and why drafters do what they do will be traced back to substantive law and contract

theory.

In addition the process of contract drafting has, over time, developed practices which are not
limited to the example illustrated in Elliot. These practices include the almost reckless use of
precedence in a “one-size-fits-all” approach, ® the phenomenon of “cutting, copying and
pasting” of clauses,® the use of “standard forms” and the argument of “this is how it has always
been done” or it is a “standard clause”.'” It will be seen that the so-called standard provision is a
myth. There are provisions commonly found in contracts, but this hardly makes a provision
standard. The content of such provisions may change from one contract to another. The reason
for the inclusion or exclusion of a specific provision is found in substantive law and contract

theory.

5 Adams (2008) xxix, is of opinion that the copying of contracts (or contract provisions) is the core problem found
in contract language. Copying is not limited to the linguistic dimension as Adams seems to imply. The copying
of contracts also influences other dimensions of contract drafting, as discussed later in par 1.4.

18 Stark (2003) 6, points out that the cutting and pasting of precedent reduces the likelihood of errors; Adams

“Dysfunctional Contract Drafting: The Causes and the Cure” Tenn J Buss L (2014) 331, states that “waste and
confusion are hallmarks of traditional contract language and the traditional contract process”. Adams (2014) 331,
argues further that the contract drafting process has relied on the “wholesale copying” of provisions from one
contract to another.

7 Espenschied Contract Drafting: Powerful Prose in Transactional Practice (2010) 2, is of the view that “... in

many cases lawyers simply adapt old documents to their specific needs, perpetuating poor drafting language.”
Gulati & Scott 10, explain that boilerplates remain, in most cases, largely unchanged and there is a significant
resistance to changing boilerplates.
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1.1.2 THEORETICAL BASE

The basis for contract drafting should be found in the theoretical texts, but the literature on
contract drafting seems to fuel the preconception that the drafting of contracts is a highly
practical process. Available theoretical texts relating to contract drafting predominantly focus on
the linguistic dimension of contract drafting.'® The focus in most of the theoretical texts is on the
use of language and the linguistic ambiguities found in the text of a contract.'® Although this
element cannot be overlooked, it is apparent that little or no attention is paid to the substantive

dimension of contract drafting.

Substantive law is perceived to be vaguely connected to contract drafting, but they are seen as
separate from each other. Although all texts seem to agree that substantive law is important to
contract drafting, it seems limited to the application of or compliance with substantive law in
contract drafting.?° Little explanation is thus given as to why a contract is drafted in the way it is
and how such drafting practices are linked to substantive law. Contracts are drafted in the

manner in which they are for specific reasons and those reasons are found in substantive law.

8 For example Kuney The Elements of Contract Drafting with Questions and Clauses for Consideration (2011);
Anderson & Warner; Stark Drafting Contracts How and Why Lawyers Do What They Do (2007); Fox Working
with Contracts: What Law School Doesn’t Teach You (2008); Paris Drafting for Corporate Finance (2007);
Espenschied; Armstrong & Terrell Thinking Like a Writer: A Lawyers Guide to Effective Writing and Editing
(2009); Haggard & Kuney Legal Drafting in a Nutshell (2007), which include some, but limited mention of
substantive law requirements in the drafting of contracting; Lewis “The Contract Drafting Process: Integrating
Contract Drafting in a Simulated Law Practice” Clinical L Rev (2005) 241; Hutchinson The Law of Contract in
South Africa (2012), has a section dedicated to the drafting of contracts and although referring to the substantive
law, it fails to explain in sufficient detail the reason why a contract is drafted in the manner that it is.

9 See ch 10, which discusses the ambiguities found in written contracts.
2 gypra (n 18).

© University of Pretoria



(02%&

Chapter 1: Introduction 6

1.2 PURPOSE

This study proposes a new approach to the drafting of contracts. Every element in the drafting
and formulation of a contract should be couched in, or linked back to, substantive law. There
must be reasons why a contract looks as it does, reads and is structured in the style and manner in
which it is. In other words, every aspect of a contract must have a reason why it is drafted in such

a manner and one should be able to trace it back to the substantive law and contract theory.**

The purpose of this study is to consider why, from a legal theory and substantive law
perspective, contracts are drafted and formulated in the manner in which they are. As will be
seen throughout the study, there are no specific rules or requirements detailing the right way of

drafting a contract, but there are better ways to draft a contract.”

1.3 TERMINOLOGY AND RESEARCH METHODOLOGY

The focus of this study is on considering the drafting and formulation of contracts in South
Africa. The term “drafting” has a specific meaning in the context of contracts and infers
language usage, verbiage, sentence construction, layout and structure of a contract.® The term
“drafting” is often seen as synonymous with the process of writing and viewed as a skill learnt

by practitioners.?* Drafting is also described as a specific category of legal writing which is used

2L Hutchinson 394, confirms that in the process of drafting contracts, understanding the substantive law is essential.

22 Hutchinson 394; Espenschied 2.

% The Collins Dictionary defines the term “draft” as a verb meaning to draw up an outline or sketch of something

or to prepare a plan or design (http://www.collinsdictionary.com/dictionary/english accessed 1 August 2015).

% Espenschied 1, 9-10, describes the characteristics of legal drafting as accuracy, clarity, brevity, simplicity and

tone; Sjostrom An Introduction to Contract Drafting (2013) 1.
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for compiling legislation, wills, documents and contracts with the aim to control certain future

events.?

As this research proposal intends to consider contracts in a wider context than merely the use of
language and document structure, it seems appropriate to also use the term formulation. The term
“formulation” implies a process that is wider than merely the construction of language.? It
implies the application of a formula which, for the purposes of contracts, encompasses the rules
and requirements found in substantive law. Unless indicated otherwise, the use of the term

“drafting” in this study will include both the aspects of drafting and the formulation of contracts,

and should be read as such.

This study will be an academic and literary study, which will include the consultation of various
sources such as textbooks, journal articles, case law and the like. The study will include some
elements of comparative studies of foreign jurisdictions to the extent that such a comparison
would be helpful. The exact scope of the comparative law will be considered in detail later in the

study.?’

1.4  SCOPE

To limit the influences of contract drafting to one particular element would be naive. There are

various elements that influence the manner in which contracts are drafted. The most prevalent

25

Espenschied 2-3.

% The Collins Dictionary defines the term “formulation” as a verb meaning to put into or express in systematic

terms; to express in; as if in a formula or to devise (http://www.collinsdictionary.com/dictionary/english accessed
1 August 2015).

2" See ch 4.
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influence, as seen above, is the linguistic dimension of contract drafting.?® The linguistic

dimension is, however, not the only influence that exists in contract drafting.

The various theoretical influences in contract drafting can be illustrated through three broad
categories inter alia, the systemic, linguistic and functional context.”® Each category, in turn, has
a number of dimensions. The systemic context consists of substantive, interpretational and
constitutional dimensions. The substantive dimension relates to substantive law, contract theory
and legislation.*® The interpretation dimension relates to the rules and theory of interpreting
contractual texts, which in itself goes hand in hand with the drafting of contracts.*! Finally, the
constitutional dimension relates not only to the influence of the Constitution and the Bill of

Rights, but also to the bona mores, public policy and fairness in contracts.*

The linguistic context consists of the language, syntax and structural dimensions.** The language
and syntax dimensions relate to the language used in the contract, including plain language,®
linguistic ambiguities, proper English language and sentence structure. The structural dimension
relates to the form and manner in which a contract is presented, and includes the use of headings,

spacing, numbering and the like.

% Supra (n 18).

# Adapted from Lategan “Die Uitleg van Wetgewing in die Hermeneutiese Perspektief” TSAR (1980) 114.

% For example, an insurance contract for a motor vehicle must comply with the Short-Term Insurance Act 53 of

1998. So too, the selling of immovable property must comply with the Alienation of Land Act 68 of 1981. See ch
8.

See for example Cornelius The Interpretation of Contracts in South African Law LLD (1999), which study
focuses on the interpretational dimension in depth; Cornelius Principles of the Interpretation of Contracts in
South African Law (2007).

The Constitution of the Republic of South Africa and chapter 2 of the Bill of Rights, sets out certain overarching
principles and rights which influence contracts as a whole.
¥ Supra (n 18).

¥ See for example the Consumer Protection Act 68 of 2008 and National Credit Act 34 of 2005, which details
specific requirements for plain language; Louw The Plain Language Movement and Legal Reform in the South
African Law of Contract LLM (2010), whose study focuses on plain language.

31

32
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The functional context includes the historical dimension, which covers the history of the
negotiations between the parties and the manner in which past conduct influences the text and
interpretation of the contract. The historical dimension goes hand in hand with the negotiations

and the negotiated position of the parties.

All these aspects have an influence on the drafting of contracts and can be illustrated by the

following diagram.

Figure 1.1: Theoretical Influences of Contract Drafting®

. Linguistic Functional
Systemic Context Context Context
Substantive Language/ Historical
Dimension M Syntax Dimension
Dimension
|| Interpretational Structural
Dimension ] Dimension
| | Constitutional
Dimension

To consider all the theoretical influences of contract drafting falls outside the scope of this study.
The focus of this study will be limited to the systemic context and in particular the substantive
dimension, and how the substantive dimension is applied and portrayed in the drafting of
contracts. Some areas may overlap, and where applicable, such areas will be discussed in relation

to its influence on the substantive dimension.

% Adapted from Lategan 114.
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This study will not be considering the practical aspects of contract drafting, which are often
found in the linguistic context.*® As such, this study is not intended to function as a practice
manual, or to consider how to draft a contract, or to teach the skill of drafting or in any way
consider the practicalities of drafting. Further to this, although some comparative law will be
considered where necessary,® the scope of this study excludes the influences of international

trade law, customs, treaties and conventions.*®

This study can be viewed in three parts. The first part will consider the philosophical,
comparative and historical elements that have influenced the drafting of contracts. This is
discussed in Chapters 2 to 4. The second part will consider theories relevant to the contract
document itself, the analysis of the different requirements of a contract as well as breach,
termination, cancellation and operational aspects of a contract. This is discussed in Chapters 5 to
14. The third part is the practical application of the principles discussed in this study. This is

discussed in Chapter 15.

% This study is not intended to be similar to the text found in supra (n 18).
¥ Seech 4.

% Excluded from this study are detailed comparisons in relation to the likes of the United Nations Convention on
Contracts for International Sale of Goods (Vienna, 1980), (also known as CISG); the International Institute for
the Unification of Private Law (also known as UNIDROIT); International Commercial Terms (also known as
INCOTERMS) or the General Agreement on Tariffs and Trade (also known as GATT). Reference will be made to
international rules and regulations insofar as they may assist in the study of drafting contracts in South Africa,
but detailed consideration of such international rules or regulations falls outside the scope of this study.
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CHAPTER 2
PHILOSOPHY OF CONTRACT DRAFTING
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21 INTRODUCTION

Traditionally, power has been perceived as one person acting in his own best interest, to the
detriment of another person.! The concept of power can be illustrated by means of a pyramid. At
the apex of the pyramid sits the king or state.? The middle of the pyramid consists of the
ministers and officials.® Finally, the subjects of the king or people of the state are at the base of
the pyramid.* The orders of the king or state are implemented by the ministers and officials,

which are then carried out over the subjects or people.® This example illustrates the traditional

! Visser The Limits of the Law of Obligations (1997) 26; Winter “The ‘Power’ Thing” Va L Rev (1996) 796,
mentions that traditionally, power is assumed to be: (i) violent, (ii) an external force that operates on a passive
victim, (iii) is the property of one party which exercises it over another party and (iv) is expressed through
means of a hierarchy.

Taylor Michel Foucault Key Concepts (2011) 13.
Ibid.
Ibid.
Ibid.

(&3] B w N
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Chapter 2: Philosophy of Contract Drafting 12

view that power emanates from the top echelon of the pyramid and is then exercised over the

persons lower down in the pyramid.®

The traditional view of power can further be described by utilising three theories.” The first
theory states that party A has power over party B, to the extent that party A can get party B to do
something that party B would not otherwise do.? The second theory extends the first to situations
where party A not only forces party B to do something, but could also prevent party B from
doing something.? The third theory of power includes the power of party A to manipulate party
B, so that party B wants to do or refrain from doing what party A wants him to do or not to do.™
This traditional view has a common thread which implies that power forces people to act against

their own interests.*

The concept of power in contracts appears to have followed a similar line of thought as the

traditional view of power and can be described in both a front-end and back-end dimension.*?

Taylor 13, 17, states that the characteristics of the traditional view of power (which Michel Foucault describes
as the juridico-discursive) is that: (i) power always operates negatively, (ii) power always takes the form of a
rule of law, (iii) power operates through a cycle of prohibition, (iv) power has a level of censorship which
permits or prevents a person from saying or doing something, and (v) power is universal.

" Hart “Contract Formation and the Entrenchment of Power” Loy U Chi L J (2009) 178-179; Digester “The
Fourth Face of Power” The Journal of Politics (1992) 978.

8  Digester 978; Winter 764.

°  Ibid.

0 Digester 979; Winter 764, mentions that party A may exercise power over party B by influencing, shaping or
determining what party B wants and desires.

1 Winter 766.

2 Bridgeman “Misrepresented Intent in the Context of Unequal Bargaining Power” Mich St L Rev (2006) 993,
describes power in contracts as a situation where party A wants party B to commit to its projects, while party A
commits to nothing and keeps all future courses of action open. Party B wants the same thing. As such, each
party usually has to settle for less than what they originally wanted. This description obviously relates to
scenarios where there is no disparity in bargaining power. Morant “The Salience of Power in the Regulation of
Bargains: Procedural Unconscionability and the Importance of Context” Mich St L Rev (2006) 926, contends
that power in contracts relates to the interdependency of the parties and how parties control and distribute
valuable resources. The party, who possesses a resource over another party who desires the resource, creates
power. The level of power is proportional to the party’s needs and the availability of resources.
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The front-end dimension® relates to where there is a disparity in bargaining power, which
normally occurs prior to the conclusion of an agreement.* The back-end dimension™ relates to
contractual powers conferred on a party through the provision of a contract itself and includes a
party’s right to use its discretion based on the contract provisions.'® The back-end dimension
only occurs after the conclusion of the agreement, but could be the result of the disparity of
bargaining power found in the front-end dimension. The front-end and back-end dimensions are
examples of how power has been viewed in contracts, which has been described as one party
having power, dominance or a level of coercion over another party, usually as a disparity in
bargaining power or some discretionary right contained in a contractual provision. It seems
incomplete to view contracts in this light alone. The front-end and back-end dimensions cannot

be the only aspects of power when considering the drafting of contracts.

There are, in relation to power, two types of contracts. The one is contracts of a “take-it-or-leave-

it” nature, also known as the so-called adhesion contracts.!” The standard agreement illustrates

3 Adapted from Arnow-Richman “Cubewrap Contracts and Worker Morality: Dilution of Employee Bargaining

Power via Standard Form Noncompetes” Mich St L Rev (2006) 977, who describes the front-end dynamic as the
balance of power at the point of contract formation.

Hart 178-179, is of the opinion that unequal bargaining power has a level of coercion exercised by one party
over another. One party is thus compelled by the actions of the other party to do what they would normally have
refused to do. Kim “Bargaining Power and Background Law” Vand J Ent & Tech L (2009) 93, states that power
in contract relations typically refers to the bargaining power of the parties. This is the bargaining strength of one
party in comparison to the other, after having taken into account factors that are specific to both parties.

Adapted from Arnow-Richman 963, who describes back-end dynamics as the balance of power at the potential
termination or exit of the contract.

Visser 26-27, mentions that power is conferred in the law of contract, public law and the law of persons.
Slawson “Contractual Discretionary Power: A Law to Prevent Deceptive Contracting by Standard Form” Mich
St L Rev (2006) 855, defines contractual discretionary power as “a power the contract gives to one of the parties
to perform as she, in her discretion chooses, subject to such limitations as the law or the contract provides.”
Some examples of contractual discretionary power are the setting of additional provisions or the inclusion of
terms in a standard form.

7" Weidman v Tomaselli Country Court Rockland Country 81 Misc.2d 328 (1975) 331, describes a contract of
adhesion as a contract “drafted by or for the benefit of a party for that party’s excessive benefit, which party
uses its economic or other advantage to offer the contract in its entirety for the acceptance or rejection by the
offered.” This illustrates a “take-it-or-leave-it” situation.

14
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the classical scenario for the traditional view of power.'® Not all standard contracts cover a “take
-it-or-leave-it” scenario and some Standard form contracts are for convenience, which can be
negotiated between the parties and falls within the second type of contract.'® The second type of
contract is fully negotiated with little or no disparity in bargaining power. The exercise of control

and coercion is absent from this type of agreement.

The traditional view of power cannot satisfactorily explain the power dynamics in a scenario
where contracts are negotiated or where there is little or no disparity in the bargaining power. It
seems apparent that power in contracts, and in particular the drafting of contracts, cannot
satisfactorily be described through the traditional view. It is then necessary to expand the view of
power. Foucault’s view of power assists in this regard as it expands the traditional view of

power.?

Unlike the pyramid example where power flows downward, according to Foucault, power moves

upward from the bottom to the top of the pyramid. One, therefore, looks at power from the

8 This is where one party has undue influence over another party or because there is a level of coercion being

exercised. Cartwright Formation and Variation of Contracts: The Agreement, Formalities, Consideration and
Promissory Estoppel (2014) 9, states that many contracts are not negotiated at all. Consumer contracts normally
fall within this category. This is not only because of the limited scope of negotiation, but also relates to the
process of purchasing goods or services.

Naudé “Unfair Contract Terms Legislation: The Implications of Why We Need it for its Formulation and
Application” Stell LR (2006) 368; Chrysotome The Future of Standard Form Contracts in South Africa with
Particular Reference to Recent Developments in the Law LLM (2009) 9, indicates three types of standard form
contracts as being: (i) precedence in the guise of a model form, (ii) forms of contract established before the
contract takes place which are also known as “take-it-or-leave-it” contracts, and (iii) terms imposed by statute
where only the residual terms are negotiated by the parties. Braun Policing Standard Form Contracts in
Germany and South Africa: A Comparison LLM (2014) 10, details characteristics of a standard contract which
are focused on the disparity found in standard documents with consumers. These characteristics are: (i) the
agreement contains pre-drafted terms used by a business; (ii) the agreement is used to supply mass demand for
goods and services, (iii) consumers are to accept the terms without negotiation, (iv) the acceptance of the terms
can occur without knowledge or understanding of the terms, and (v) there is a clear differentiation in bargaining
power between the consumer and the business.

Winter 795; Foucault The History of Sexuality Volume I: An Introduction (1978) 94, views power not as
something that can be acquired, seized or shared, as was the traditional view.

19
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bottom level upwards.** Power would then be seen to originate “at local relations of force rather

than at the macro-level of hegemonies and states”.?*

It is then the individual’s behaviour and interactions of people that function as a starting point.
Power can then be seen as a network of interacting forces between individuals, groups and
institutions. 2 Power is present at each interaction between these individuals, groups and

institutions.?*

People are the vehicles of power, as power is conveyed by their practices and interactions.?
Every interaction between individuals, groups and institutions creates a power dynamic between
such interacting individuals, groups and institutions.?® Taking this as a starting point in the
drafting of contracts, there should be a power dynamic at each point where an individual, group
or institution interacts with one another. Based on this, the power relationship model for contract

drafting is discussed and each power relationship is assessed.

2 Foucault 94.

22 Taylor 18, 22, states that power develops from an individual’s choices, behaviours and interactions and
combines ways to constitute larger social patterns.

% Powers “The Philosophical Foundation of Foucaultian Discourse Analysis” CADAAD (2004) 1; Taylor 18;
Morant 925.

% Powers 29-30; Morant 925.

»  Digester 982; Piomelli “Foucault’s Approach to Power, its Allure and Limits for Collaborative Lawyering”

Utah L Rev (2004) 435, says power is a set of relationships in which parties try to govern, shape or manage the
behaviours of others by reacting to what others have done or may do in the future.

Digester 984, mentions that, unlike the traditional view of power, Foucault’s view of power is that power is
exercised, for the most part, without being done intentionally.

26
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2.2 POWER RELATIONSHIP MODEL FOR CONTRACT DRAFTING

There are a number of dynamics at play that influence the process of contract drafting.?” Some of
these dynamics are factors external to the parties to the contract, while others may relate to the
parties themselves. These dynamics are determined when the parties agree to a specific set of
rules that will govern their relationship.?® These rules of engagement are determined once the
negotiations and contract drafting process starts. The rules of engagement set the parameters of
the negotiation, drafting of the contract, the manner in which the parties interact with each other

and ultimately the enforcement of the contract.”®

The rules of engagement for the drafting of contracts are twofold. The first being, that the written
contract will regulate the future conduct of the parties to the contract and secondly, that the

written contract will embody the agreement of the parties which will be enforceable in law.*

A clue and a starting point in analysing the contract power dynamics may be found in the term

“drafting”. Drafting is often used synonymously with the act of writing which points to the

2" Home Builders & Loan Association v Blaisdell et al. 290 Supreme Court of the US 398 (1934) [435]-[436],
quoting Long Island Water Supply Co v Brooklyn 166 US 685 692, “But into all contracts, whether made
between States and individuals, or between individuals only, there enter conditions which arise out of the literal
terms of the contract itself; they are superinduced by the pre-existing and higher authority of the laws of nature,
of nations or of the community to which the parties belong; they are always presumed and must be presumed, to
be known and recognized to all, are binding upon all, and need never, therefore, be carried into express
stipulation, for this could add nothing to their force. Every contract is made in subordination to them, and must
yield to their control, as conditions inherent and paramount, wherever a necessity for their execution shall

occur.”

8 This is also known as “the rules of engagement”. Barnhizer “Inequality of Bargaining Power” U Colo L Rev

(2005) 161; Kennedy “The Stakes of Law, or Hale and Foucault!” Legal Studies Forum (1991) 328.

Morant 942, states that where parties follow the established procedures for contract formation, the parties will
reach their goal of the enforcement of their agreement.

%0 Klass “Three Pictures of Contract: Duty, Power, and Compound Rule” NYU L Rev (2008) 1730, states that by
requiring certain formalities in contracts, such as affixing a seal, the parties expect their actions to have legal
consequences. So too by entering into a written contract it can be said the parties expect that their actions would
have legal consequences.

29
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language used, verbiage, sentence, layout and structure of a document.®* Drafting, however, is
not only the act of writing, but rather implies a specific form of legal writing. Where legal
writing is generally used to act persuasively in an attempt to sway a person to a point or a way of
thinking, drafting is used with the aim of controlling certain future events.® Therefore, an
inference can be drawn that the process of drafting a contract is the process of attempting to
control future events and control the actions of the parties to the contract. Contracts are a form of
discourse. If one applies Foucault’s theory that discourse is a form of controlling the listener, one
could infer that contracts, and in particular the drafting of contracts, are attempts to exert control
or power over parties to the contract. However, the ability to control is but one element of
various forces and powers that tug, pull and influence the process of contract drafting. These

various power relationships therefore create a system of interactive power influences.*

The process of contract drafting predominantly plays out in two arenas.®* The first being the
macro power relations that relate to powers, influences and controls exerted over the parties
which are not parties to the written contract. The macro power relations are external forces,
which include legal rules, legislative and judicial controls over the contract and the parties to the

contract. The second is the micro power relations, which relate to the powers, influences and

¥ The Collins Dictionary defines the term “draft” as a verb meaning to draw up an outline or sketch of something

or to prepare a plan or design (http://www.collinsdictionary.com/dictionary/english accessed 1 August 2015).

Espenschied Contract Drafting: Powerful Prose in Transactional Practice (2010) 2-3, states that drafting is
found in specific legal instruments such as wills, legislation and agreements.

Powers 28.

Sithole Beyond Contract Drafting and Enforcement: The Future of Contracting in Emerging Markets MBA
(2014) 12, mentions the design of the contract which impacts on the behaviour of the parties.

32
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controls exerted between the parties to the contracts and can include the disparity of bargaining

power, negotiation tactics and the like.®

The macro power relations and the micro power relations are independent, but interdependent on
one another, as it is impossible to have an enforceable contract without both spheres of influence.
The micro power relations act on the rules of the macro power relations and anticipate the
manner in which such macro power relations may enforce the contract, thereby adapting so as to
ensure that the contract that is being drafted is, in fact, enforceable. The macro power relations,
therefore, set out the rules of engagement. The process then starts at the level of the micro power
relations, but at all times considering and adhering to the rules detailed in the macro power
relations. The dynamics found in the macro and micro power relation spheres influence the
drafting of the contract, and may have a greater or lesser influence depending on the

circumstances at play when the contract is drafted.

The following diagram depicts the basic power dynamics at play in contract drafting and will be

considered in more detail below.

% Barnhizer “Context as Power: Defining the Field of Battle for Advantage in Contractual Interactions” Wake

Forrest L Rev (2010) 605, describes external factors as: (i) the parties’ status, (ii) trade usage and custom, (iii)
performance of the parties, (iv) background political social and economic context. These external factors are
usually described in determining a party’s bargaining power.
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Figure 2.1: Power Relationship Model of Contract Drafting
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2.2.1 MACRO POWER RELATIONS®

In the power relations model for contract drafting, the macro power relations relate to the
written, fully executed, contract. It is the state of affairs that the parties negotiated and drafted in
the micro power relation sphere and details the rules of engagement to which the parties have
agreed to submit themselves.®” The drafting of a contract would therefore not be possible, within

the rules of engagement, without first considering the macro power relations.

% This terminology has been adapted from Foucault’s “power relations”. Also referred to as “elocutionary force”
in Van Dijk “Structures of Discourse and Structures of Power” Communication Yearbook (1989) 27; Karlberg
“The Power of Discourse and the Discourse of Power: Pursuing Peace through Discourse Intervention”
International Journal of Peace Studies (2005) 10, describes a similar term as adversarial power relations.

¥ Scott Power (2006) 2.
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This sphere can be described as the embodiment of institutional and governmental power, which
is enforced through control, authority and coercion.*® Two institutional and governmental

powers, being legislative power and judicial power, play a role in this sphere.*

Judicial power has a specific function as it enforces the rules laid down by the legislative
power.*? Judicial power does not create the rules, but enforces them. It determines whether the
parties have actually complied with, and are acting within the rules and obligations created by

the legislative power.

Legislative power does not determine whether the parties are acting within the parameters of the
rules, but merely states what the rules and obligations are. In terms of contract drafting,
legislative power interacts in two directions. The first, and the most obvious, is legislative power
manifesting in a vertical line between the contracting parties and the state, through the rules and
obligations embodied in legislation. This vertical power of the legislature lays down the rules
which the judicial power will enforce and by which the contract will be judged. Legislative
power, through this vertical interaction, penetrates the sphere of micro power relations.** By
means of legislative power, the parties must act and draft the contract to ensure compliance with

the legislative power. Failure to do so would be counterproductive to the agreed rules of

% Kennedy “The Stakes of Law, or Hale and Foucault!” Legal Studies Forum (1991) 329, mentions that the state
ensures obedience to legal rules by means of force. As such, in instances of a contract breach through the arm of
the judiciary, the legal rules, in other words the rules of engagement to which the parties agreed to, are enforced
by judicial power. Turner “Explaining the Nature of Power: A Three Process Theory” European Journal of
Sacial Psychology (2005) 7; Van Dijk 27, includes powers in the institutional and governmental powers such as
commands, laws, regulations and compliance with laws and legal institutions.

Powers 28, mentions that the manifestation, strategies and practices of power are embodied in the law and
organisational structures of government.

39

0 Hart 186, states that the court’s role is to enforce the bargain the parties entered into and to ensure that there is

procedural fairness when disputes are brought before the court.
For example, s48 the Consumer Protection Act 68 of 2008 prevents a party from including certain unfair terms

in a contract. Therefore the legislative power through the enactment of the Consumer Protection Act holds
power and controls the manner in which certain terms of a contract may be drafted and ultimately enforced.

41
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engagement and circumvent the intention of the parties (being that the written contract must be

enforceable). It may also result in the judicial power not enforcing such contract provisions.

The second direction of legislative power, being the horizontal line between the contracting
parties, does not constitute institutional and governmental power, but has the effect of such
power. The written contract between the parties is a form of ad hoc law or inter partes.”” The
parties therefore exert some form of legislative power over each other when entering into a
written contract.*® This control rarely gives a party the ability to determine whether the other
party has actually complied with the rules, as this would be enforced through the judiciary.** It,
however, is an agreed set of rules and obligations that the parties intend to have enforced.* The

ability to have individual contracts enforced in this manner is afforded by the state which steps in

and corrects situations where there are abuses.*

222 MIcRO POWER RELATIONS?

Micro power relations relate to the interaction between parties of the contract while the
document is still being drafted.*® These micro power relations develop during negotiations and

continue while the contract is being negotiated and drafted. It must look towards the macro

42 Klass 1727; Slawson 874. See also ch 8 which discusses formalities of a contract.

B Klass 1727.

*In instances where a contractual provision confers a discretionary right or power may be the exception to the
rule. See par 2.1 above.

See ch 8 which covers formalities of a contract.
O’Neill “The Disciplinary Society: Weber to Foucault” British Journal of Sociology (1986) 46.

This terminology has been adapted from Foucault’s “power relations”. Also referred to as “persuasive
discourse” in Van Dijk 27; Karlberg 10, describes similar power relations as “mutualistic power relations”.
Cartwright 11, says that during negotiations there is already a relationship between the parties. The negotiations

may increase or decrease depending on how the negotiations are progressing and the hopes of concluding the
contract.

45
46

47

48

© University of Pretoria



Chapter 2: Philosophy of Contract Drafting 22

power relations to ensure that the parties conduct themselves appropriately and that the contract
is drafted within the rules of engagement to ensure that the written contract is enforceable. The
parties therefore voluntary submit themselves to the authority and power of the macro power

relations.*

This sphere of power relates to persuasion rather than control.>® In the process of drafting the
contract, one party attempts to exert power over the other through their interactions with one
another. The level of power allowed is as much as the resistance of the other party may allow.>*
With every relationship and at every interaction there is some level of power at play. The effect
of power between the parties is not focused on the dominance of one party over the other, but
rather on the relations between the parties.”® These power relations are not intentional, but are the

natural product of such interactions between the parties.*®

The micro power relations manifest themselves in different ways. The first and most obvious is
in the disparity of bargaining power, which influences and affects the provisions of the
contract.>® The party in a better bargaining power position will frequently be able to have a more
favourable position negotiated and drafted for that party.® A party’s ability to negotiate with

another is influenced by a number of factors such as, demand and supply conditions, market

9 O’Neill 56.
0 Turner 7.

Foucault 95, mentions where there is power, there is resistance. Power can thus only be exercised insofar as a
party will allow power to be exercised over him. Rouse “Power/Knowledge” University WesScholar Division |
Faculty Publications Arts and Humanities (2005) 12, indicates that points of resistance are found throughout the
power network and a party may challenge or evade the power being exercised over him.

% Powers 29-30; Rouse 10.

% Powers 30.

¥ Choi & Traintis “The Effect of Bargaining Power on Contract Design” Va L Rev (2012) 1667.
®  Choi & Traintis 1674.
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concentration, provided information, patience and risk aversion and negotiation skills and

strategy.”®

The power interplay between the parties will be balanced between the power of the one and the
resistance of the other.®’ In these instances, a party will have so much power exercised over him
as he may allow. The fact that the parties interact in some form of discourse will in itself create

power relations between the parties. These power relations occur naturally.

2.2.3 POWERS FLOWING FROM THE WRITTEN DOCUMENT®

Scott asserts that power in a general sense is the product of causal effects.®® He uses two
examples to illustrate this. The first is that the power of a river can be seen, or as he puts it,
manifests casual effects, by eroding the river bed, moving rocks from the river bed or even
causing a flood.®® So too the power of electricity is evidenced through the light of a light bulb,
the oven heating and so on.®* The measure of power thus is seen through the manner in which it
manifests itself. Power in contract drafting can then also be seen in the contractual document that

has been produced.

% Choi & Traintis 1676.

5" powers 31.
58

CEINT3

The terms “perceived power”, “potential power” and “realised power” have been adapted from the model
presented in Kim, Pinkley & Fragale “Power Dynamics in Negotiations” Acad Manage Rev (2005) 799.

% Scott (2006) 1.
0 bid.
L hid.
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The contract sets down various legal obligations, which consist of rights and duties.®” Each one
of these obligations either confers a right or a duty on a party to the contract. The act of
negotiation and consequently drafting then rests on each one of these rights and duties and to

what extent a party is willing to accept or reject such an obligation.

In such power relations there is always a party that exercises the power, the principal, and
someone that is affected by the power of the principal, the subaltern.®® In a contract, a party can

be a principal and a subaltern in the same contract, depending on which obligation one looks at.

This interaction between the principal and the subaltern manifests on a micro power relations
level, as perceived power.** A party will thus have a perception of its own and the other’s power,
and as such, the perception of power will permeate through a party’s interactions in the
negotiation and drafting of contracts.®® Once the contract is executed, the agreement which is
embodied in the written document contains the potential power. For as long as the parties act in
the manner as is prescribed by the contract, neither party has the ability to use the potential
power.®® Only once the contract has been breached and a party enforces it through the judicial
power, does the potential power transform into realised power. Realised power manifests in the
macro relational sphere through the judiciary or an alternative dispute resolution institution
which enforces the written contract and thereby forces the parties to act in the manner described

in the written contract. The document may also include a provision which uses alternative

82 Klass 1727, argues that there are two ways of looking at contracts. The first is that it revolves around power-

conferring rules, which enable a party to create or modify legal obligations. The second is that it creates duty-
imposing rules which create duties to perform actions.

% Scott (20086) 2.

8 Bacharach & Lawler “The Perception of Power” Social Forces (1976) 123.
% This is usually seen as disparity of bargaining power.

% Barnhizer 150.
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methods to resolve a dispute such as arbitration provisions or provisions relating to expert

determination.®” As a result, the written document controls the future actions of parties.

224 POWERS OF THE DRAFTER

A contract can be divided in two types of contractual provisions which play a role in the power
dynamics of drafting. The first are business provisions, which represent the negotiated provisions
relating to the party’s business and which could also be called the commercial provisions.®® The
second are non-essential business provisions, which represent all the other provisions found in a
contract.®® These non-essential business provisions are usually provisions that relate to the
performance of the contract, boilerplates or what some call “legalese”.’® The non-essential
business provisions include provisions that regulate the conduct of the parties after the execution
of the contract and as such, these provisions would exercise some power over the parties and

their conduct in the future.

In most instances, the parties to the contract will negotiate the business provisions and will
provide the drafter with instructions to draft such provisions. In such instances, the business
provisions would mostly be the only information given to the drafter and it would be left to the
drafter to include the necessary non-essential business provisions. It is the inclusion of the non-
essential business provisions, mostly at the drafter’s own discretion, which allows the drafter to

exercise a level of control and power over the contract drafting process and consequently the

7 See ch 13.

% Hakes “Focusing on the Realities of the Contracting Process — an Essential Step to Achieve Justice in Contract
Enforcement” Del L Rev (2011) 104.

Also called legal terms.
" Hakes 108.
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contracting parties. The provisions may also include aspects to adapt legislative provisions or
instruct the judiciary on how the contract is to be interpreted or which default rules have been

adapted.

Against the backdrop of business provisions and non-essential business provisions, there are

three categories of contracts which further affect the role and power of the drafter.

The first category is those contracts where a standard contract has been drafted for the benefit of
one party and, should the other party wish to enter into a transaction, it must accept the standard
contract as is.”* In this first category, none of the contract provisions are negotiated.” This is
usually prevalent in situations where there is a significant disparity of bargaining power between
the parties.” In such a case, the drafter has complete autonomy not only to draft the business
provisions in line with his instructions, but also to include any non-essential business provisions
that the drafter may deem appropriate or relevant.” There is usually only one drafter who exerts
power over both parties to the contract and decides how to draft non-essential business
provisions and which non-essential business provisions will be included in or excluded from the

contract.”

" Naudé 368; Hakes 101; Morant 945; Scott “Empirical Studies Strike Back Against the Force of Contract

Theory” Jurisprudence Review (1997) 259, states that the most powerful party in the market can create a “take-
it-or-leave-it” situation. This is usually done through standard contracts. This is an example of disparity of
bargaining power through the use of standard contracts.

Naudé 366, mentions for example that consumers usually have no opportunity to negotiate non-negotiated
provisions and negotiation amongst businesses is rare with non-negotiated provisions.

" Naudé 366,

™ Hakes 101; Deutch “Standard Contracts-Methods of Control: The Conceptual Framework of the 1982 Law” Tel
Aviv U Stud L (1985-1986) 164, mentions that the terms are usually constructed in a way to protect the party
against most eventualities. The nature of a standard agreement gives a drafter carte blanche to make the
document one-sided.

Hakes 104; Deutch 164, states that standard contracts are drafted only by one party. The other party must either
accept the terms or walk away from the contract altogether. There is no room for negotiation.
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The second category is reflected on the opposite side of the spectrum to the first. In this instance,
nearly all the provisions of the contract are negotiated.”® In such an instance, the bargaining
power is balanced between the parties. There may be more than one drafter in this category,
which will simulate similar power relations as found between the contracting parties. In this
category non-essential business provisions are also negotiated, but unlike the business

provisions, the drafters would negotiate these provisions between themselves.

The third category is a hybrid of the first and second categories in which some of the provisions
have been negotiated and others have not.”” In such an instance there may be a disparity of
bargaining power, but such influences will affect the business provisions only. In this category
the business provisions are usually negotiated, but the non-essential business provisions are not

negotiated. The reason for this is that in this category there will only be one drafter involved.

The drafter’s power and influence over the contract-drafting process starts with the first draft of
the contract.”® This draft usually represents the best position of a party and, dependent on the
power relations and bargaining power between the parties, amendments to such a draft may
occur.” It is, however, more difficult to make changes to the provisions of the first draft and the
initial drafter has more power than other drafters in the process. In instances of the second
category, the drafter of the first draft of the contract will always be in a better bargaining position

than the other drafter.

" Hakes 102; Doberstyn “A Conceptual Approach to Negotiating Relational Contracts for the Small Business

Client” Clev St L Rev (1988) 543, describes relational agreements as being of a longer duration than normal
transactional agreements. Examples would include franchise agreements, labour agreements, manufacture and
distribution agreements, joint ventures, output and supply agreements and personal service agreements. As a
result of the nature of these types of agreements, being the cooperative nature and term of the agreements, they
do not typically fall within the category of the standard agreement which is usually reserved for consumer type
agreements.

" Hakes 103.
8 sithole 21, states that lawyers are an intrinsic part of the contracting process.
" Hakes 103.
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A drafter does not only attempt to control the parties to the contract, but also attempts to control
the macro power relations. In doing so the drafter attempts to amend default or common law
rules through the actual provisions included, thereby changing the law to the extent it may be
allowed in law. Where the drafter attempts to go too far in changing legal rules, it may result in a
void or unenforceable contract.®® Finally, the drafter attempts to instruct the judiciary as to how
to enforce and interpret the contract. This is done by means of inclusion of interpretation

provisions.®!

2.3 CONCLUSION

As can be seen in the power relationship model for contract drafting, the interconnecting system
of power relations is constantly shifting between individuals, drafters and institutions.® It is
continuously changing as power and resistance interact with each other at each power relation
point.®% These powers do not originate from a single place, but originate from everywhere, as
every relation between parties and institutions creates a power relation.® Foucault’s view on
power seems to resemble the power dynamics in contract drafting, as discourse (being the

contract) creates power which parties attempt to exert over each other.

At the point of drafting any contract, the power relations described in the power relationship
model of contract drafting will be present. These powers will therefore influence the drafting of

contracts at all stages of the process. What is evident is that the drafter, in the contract-drafting

8 Seecho.

8 Seech 14.

& Ppowers 28; Karlberg 7.
Powers 28; Rouse 11.
#  Rouse 11.
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process, is not a bystander who merely acts on the instructions of a party. The drafter influences
and exerts a level of control over the parties and the process, depending on which provisions
have been included in or excluded from the contract. The drafter also attempts to exert control
over the macro power sphere. The drafter is, therefore, the most influential party in the drafting

process and attempts to control, to varying degrees, all the parties in the drafting process.®

& Sithole 21.
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3.1 INTRODUCTION

The drafting of contracts is based on a written instrument. To understand why contracts are at
present being drafted in the manner they are, it is necessary to consider the history and
development of the written contract. The practices of today will naturally be based on the

developments of the past.

As this study relates to the drafting of contracts, this chapter will only be considering the

historical development of the written contract. The development of the substantive law of
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contracts will only be considered insofar as it may assist in illustrating the development of the
written contract. The history of the written contract in Roman, Roman-Dutch and English law
will be considered. Attention will also briefly be paid to the development of written contracts in

South Africa.

3.2 ROMAN LAW
321 EARLY DEVELOPMENT

For as long as there has been trade there have been agreements in some form or another. The
development, complexity and enforceability of agreements are inevitably linked to the

sophistication of trade and the development of societies.

During the early stages of civilization illiteracy permeated society with only a select few having
mastered the art of reading and writing based on their social status.® At this stage the written
form of agreement could not develop. These early forms of agreement, known as a pactum,?
were verbal, formless interactions between people, in which they trusted that the other person

would keep their word.® The enforcement of these agreements was inconsistent and often

resulted in excessive forms of recourse.*

! Maine Ancient Law (1906) 302.
Also known as pacts.

®  Buckler The Origins and History of Contract in Roman Law Down to the End of the Republican Period (1895)
5.

4 Buckler 5.
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Religion also played a significant role in early society and to ensure the enforcement of
agreements they were sometimes ratified through religious orders. In early society, these types of
agreements were amongst the most binding of agreements, as a broken promise would bring

down the wrath of the gods or the excommunication of an individual from the religious order.’

There were two different forms of recognised agreements. The first was the iusiurandam, which
was a unilateral undertaking accompanied by an oath under religious sanction.® It contained a set
verbal formula in which a person would call on the gods to punish him should he breach his oath.
As this was a unilateral undertaking, it was not strictly speaking a contract, however, the
transaction had all the features that would be found in a contract. The second was the sponsio,
which was a religious agreement through a question and answer which was set in strict
formality.” The sponsio appears to be the earlier form of the later more developed form of the

stipulatio.?

These forms of agreements were limited to Roman citizens and did not cater for the requirements
of the growing Roman culture and trade with foreign nations. In addition, the law in general was
applied inconsistently. The codification of the law in the Twelve Tables intended to bring

certainty to the uncertainty.

The Twelve Tables mentioned two specific forms of agreement that were only applicable to
Roman citizens, being the nexum and the mancipatio. Table six stated that “when one has

observed the forms of nexum and mancipatio, let the words used constitute the law between the

> Buckler 21-22.

®  Ibid.
" Ibid.
& Ibid.
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parties”.? Where a person’s words are found to be wrong, the person could be liable for twice the

damages.'® Both the nexum and the mancipatio contained similar formalities. The nexum was a
form of loan embedded with a formal ceremony, with a pre-set number of witnesses and specific
words spoken. This agreement was often described as a “transaction with copper and balance”.

The copper that was weighed symbolised the value of the loan given.™

The mancipatio was used for the sale of property. Once again the transaction took place before a
pre-set number of witnesses and specific pre-set words were spoken. This time, the bronze and

weighing scales were used to signify the payment of money for the property.*?

At this stage, the strict formalities of these agreements were still verbal in nature and the Twelve
Tables brought reasonableness in the recourse a party would have for breach of an agreement.
Yet, as these agreements had limited application to Roman citizens, the development of Rome
and its progress created the need for more flexible agreements to support trade and a more

sophisticated society.

3.2.2 CLASSIFICATION OF CONTRACTS

At the time of Gaius, a contract was considered to be an agreement actionable under civil law.*

The Romans never developed a general theory of contracts. The initial distinction in agreements

Table 6(1) (translated by Lobingier The Evolution of the Roman Law from before the Twelve Tables to the
Corpus Juris (1923) 78).

1 Table 6(2).

1 Lobingier 78.

2 Ibid.

B Thomas Textbook of Roman Law (1981) 227.
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was made between the pacta which were not enforceable in law, and the conventa which were
enforceable in the law.™ This second category included a specific set of contracts which were

divided into groups.®

Gaius, and later on Justinian, classified contracts in accordance with the way in which they were
concluded. For example real contracts were concluded by means of the delivery of a thing,
verbal contracts were concluded orally, written contracts were concluded in writing and
consensual contracts were concluded by means of consensus between the parties.'® Each type of
contract had specific pre-set formalities that had to be complied with. These formalities were
more important than the actual agreement between the parties and, without the strict compliance

with these formalities, the contract would not be actionable.’

The contracts re and consensu were considered to be informal contracts and did not play a
noticeable role in the development of the written form of contract. As such they will not be
discussed in detail. What is noted is that re was a contract that came into force upon the delivery
or transfer of a thing, which was to be returned in specie or in equivalent or dispensed with as the

parties may have agreed.'® The agreement and the delivery were essential for this type of

" D 21474, apact is a naked agreement that gives rise to a defence; Phillimore, Introduction to the Study and

History of the Roman Law (1848) 116; Maine 304; Mackenzie & Alexander Studies in Roman Law with
Comparative Views of the Laws of France, England and Scotland (1991) 184.

> Gaius Gai Institutiones (1904) 3 89, being contracts concluded by delivery of a thing, by words, by writing or

by consent; J Inst 3 13 2; Thomas 226.

1 D44711;JInst3 82, states “there follows a division into four categories for obligations arising from contract

or which are quasi-contract, from delict or quasi-delictal. Our first task is to consider those arising from
contract. Of these contracts there are four species. For they are real (either by delivery of a thing), verbal (by a
form of words), literal (by writing) and consensual contract (or by consent)”; Gaius 3 89, states that “contracts
were classified by the delivery of a thing, by words, writing or by consent”; Thomas 248.

7" Maine 316.

8 D 44712;]Inst 3 14; Gaius 3 90, says these were called real contracts, being contracts via delivery; Thomas

271-276. There were four types of contracts that fell in this category, namely: mutuum, which was a loan for
consumption of money or other goods which the borrower had to restore; commodatum, which was a loan of
use of a specific thing that had to either be returned or disposed of; depositum, which was very much like the
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agreement. The consensu, on the other hand, developed only in the post-classical period and
moved away from the narrow fulfilment of form, as it was concluded by means of consensus

between the parties which represented their manifestation of the internal act or intention.*®

The literis and verbis were considered to be the two formal contracts. The literis, one would
assume, played a part in the development of the written form of contract but such an assumption

would be wrong.

There is not much known about the literis, but what is known is that it took the form of a ledger
entry in the accounting books of the paterfamilias for the advance of a loan given to a debtor.”
The debt could either have been an actual debt or a fictitious debt and the entry itself created a
unilateral duty on the debtor. The debtor must have accepted such an entry, but the exact manner
in which the debtor would have accepted it is unclear. There were two types of entries, those that
evidence a debt?! and those that create a debt.?? The second form of literis was created by

chirographa, syngraphai or acknowledgements of debt and seemed to be used by non-Romans.?®

commodatum save for the fact that the loan was purely for the benefit of the transferor. The pignus was a
pledge, pawn or mortgage used as a security for a debt.

9 D 44722 ) Inst 322; Gaius 3 135, mentions that in these instances simple consent created a contract in

purchase and sale, letting and hiring, partnerships and agency; Gaius 3 136, indicates that consent creates an
obligation and no form of words or writing is required; Thomas 305; Maine 334. These agreements were limited
in number and were known as emptio venditio (a sales contract), locatio conductio (a letting and hiring
contract), societas (a partnership of association in a common enterprise) and mandatum (a gratuitous
undertaking).

2 Jnst 3 21 1, notes that at one time there used to be an obligation in writing which was said to be effected by

account-book entries of a type which in Justinian’s time was no longer in use; Gaius 3 128, mentions that literal
obligations are created by transcriptive entries of debit or credit in a journal; Thomas 264; Barkowski Textbook
on Roman Law (1997) 312, highlights two types of entries, the first of those is evidence debt and the others are
those that create a debt.

2l Gaius 3 131, says a cash entry is not a literis but a real obligation as the money has already been received. It is
therefore the evidence of the obligation and not the obligation itself.
2 Gaius 3 129, 130.

B Gaius 2 134.
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The literis declined with the development of banking, as the bankers started to keep the books of
their clients.?* The increased importance and use of the cautio and the stipulatio also contributed

to the decline of the literis. It finally became obsolete in the late Empire.?

The last category of contracts was the verbal contract. It seems almost ironic that the verbal
contract, specifically the stipulatio, would be the basis from which the written form of contract

developed.

There were a number of verbal contracts, which included the stipulatio, the dotis dictio® and the
iusiurandam liberti.?” Arguably, the stipulatio was the most used and more popular of the
contracts.?® This was likely because of the flexibility that it provided as it could be adapted to

almost any set of circumstances.

The stipulatio has its original roots in the sponsio.?’ The stipulatio took the form of a question
and answer.*® The way in which the question and answer was formulated was specific and any
deviation from the formula would result in the agreement not being recognised under the

stipulatio, which would result in the agreement being classified as a pact instead.®! This type of

" Thomas 268.

»  Barkowski 312.
% Thomas 263, says it is a formal declaration of a dowry available only for a limited class of persons.
27 Thomas 259, 264.

%% Maine 316.

#  See above; Barkowski 296.

% JInst 3 15; Gaius 3 92, states that “a verbal contract is formed by question and answers.”

31 Thomas 259.
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question and answer formula created a unilateral obligation and could potentially be adapted to

any agreement.

The core of the stipulatio revolved around the verb. If a verb was used in the question phase of
the ritual, then the verb had to be identical in the answering phase. Originally only one verb was
recognised, being the “spondes? (Do you promise?) — spondeo (I do promise)”, which was only
allowed to be used by Romans.*® As trade developed, it demanded the ability to contract with

1.3* Non-Romans could thus

non-Romans and resulted in recognising the use of other verbs as wel
also be bound and held to account under the stipulatio. These verbs were on a closed list and

included to pledge, to give, to promise and to swear.*

The flexibility of the stipulatio developed even further in that the stipulatio could be concluded
in two different languages through the means of an interpreter.*® The requirement remained that
the verb used in the question phase, which was spoken in one language, should correlate with the
verb used in the answering phase, which was spoken in another language.®” Thus, as long as the

verb in the two languages correlated, it would be recognised under the stipulatio.*®

%2 D 45151, says “a stipulation is a verbal expression in which he who is asked replies that he will give or do

what he was been asked.”; Thomas 259.
¥ Gaius 3 92, 93; Thomas 259; Barkowski 297.

¥ Gaius 392.

¥ Gaius 392, 93; D 45 1 1 6, states the closed list of verbs were Promittes? Promittio; Dabis? Dabo; Facies?

Faciam; Fidepromittes? Fidepromitto; Fideiubes? Fideiusbe; Thomas 259; Dannenberg Roman Private Law
(1980) 49; Harvey A Brief Digest of the Roman Law of Contracts (1878) 28.

% D45116;J Inst 3151, states the language is immaterial as long as the parties understand one another.

% D451 16, states that it makes no difference whether the reply is made in the same language or in another. It

does not matter if a person asks in Latin and receives a reply in Greek or in another language, as long as the
reply is consistent; J Inst 3 15 1, says it does not matter if it is in a different language; Thomas 260.

¥ D45116;JInst3 15 1; Thomas 259;
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Finally, in 472 AD Leo further relaxed the requirements of the stipulatio in that any words which
expressed the parties’ intent would be recognised and would have full force and effect.* This
meant that any verb used in the questioning and answering phase of the stipulatio and not only

those on the closed list, would be recognised.*’

3.2.3 DEVELOPMENT OF THE WRITTEN CONTRACT POST-CLASSICAL PERIOD

The use of written documents for private juristic acts was initially foreign to Romans.*! Through
the influences of Greek and Vulgar practices, the use of written documents became more
prominent in the post-classical period.* It became customary to record important transactions in
writing which was known as the cautio.*”® The cautio was intended to provide evidentiary proof
of the question and answer found in the stipulatio.** Should there be any other proof that
discredited the written document, it would defeat the written document.* Although the stipulatio

was reduced to writing in these instances, it still had to comply with all the requirements of the

w

 JInst 3 15 1, says nothing was required other than for the parties to understand one another and agree to the

same thing. The words expressed were immaterial; Thomas 260;

" Thomas 260; Barkowski 299, states that a stipulation should be valid whatever the form of words used, as long

as the intentions of the parties were clear.

“1 Dannenberg 50-51.

2 Dannenberg 50.

*  Dannenberg 50; Harvey 27.

* Thomas 26; Harvey 2; Barkowski 299, says that during the late classical period it was presumed that a question
had preceded the answer if the cautio alleged that a promise had been made.

% D214712.
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verbal stipulatio.*® Many draftsmen and notaries included a stipulatory clause to these documents

to allow the agreement to fall under Roman law.*’

Another reason for the written form of the stipulatio could have been the increasing length and
complexity of the stipulations.*® Buckler mentions an example of a lawyer who, during the time
of Cicero, dedicated his time to compiling the formulae for various stipulations.* In the classical
Roman law, a document embodied the content of the stipulatio and could include more detail
than was possible in the oral version of the stipulatio.”® The document was used for evidentiary
proof and was not necessary for the validity of the agreement.® A view that developed later was
that writing was necessary for the validity of transactions. However, it remains questionable

whether this was actually the case.>

There were, generally, two ways in which a written document was produced, which were largely
considered to be pacta. The first was testatio (or syngrapha),®® which included two or more
waxed wooden tablets, which would be identical. > They were considered to be double
documents.®® These tablets would be bound together by thread and the executor and witnesses
would append their names to it. The text was usually written in an objective third person style

and included seven witnesses. It was flexible enough to be used for any type of document or

¢ Barkowski 299, mentions that it was never a requirement to have a stipulation placed in writing.

47 Zimmerman The Law of Obligations Roman Foundation of the Civilian Tradition (1990) 79.

48 Buckler 112.
% pid.
% D214712;D451120; D 172 71; Zimmerman 79.

1 Zimmerman 79.

%2 Gaius 313 4; Zimmerman 79.

> Buckler 132.
*  Dannenberg 52.

% Ibid.
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transaction for recording.”® In the post-classical period the testatio disappeared and was replaced

by a document that was countersigned by witnesses.>’

The second format for a written agreement was the chirographum.®® This format only came into
being late in the Republican period and took the form of a declaration written in a person’s own
hand. Unlike the testatio, the chirographum was written in the subjective first person and did not
require any witnesses to be valid. The fact that it was in a person’s own handwriting influenced

the evidentiary proof of the document.

Lastly, it also became customary during the post-classical period to have legal documents drafted
by professional scribes, known as tabelliones.>® On occasion, it was possible and sometimes
required, to have the cooperation of authorities in addition to the drafting of documents. In such
instances the private documents prepared by the tabellio were entered into public record known

as the ininuatio.®®

It then appears that in the post-classical period, the written form of a contract was recognised to a
degree, but had not developed to the level seen in modern forms of written contracts. The oral
exchange became less popular and many agreements were converted into writing for evidentiary

purposes.®

% Buckler 132.

> bid.
% Dannenberg 52.
> \bid.
% Ibid.

1 D24157;D4511342.
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3.3 ROMAN-DUTCH LAW
3.31 THE USE oF WRITTEN DOCUMENTS AND NOTARIES IN EUROPE

After the fall of the Roman Empire, Roman law was diluted and introduced in the surrounding
European countries. ® German law, having started like many other systems, included the
exchange of tangible things through a bartering system.® The exchange of tangible things, at
different times, gave rise to the practice of giving security.** Should the promisor fail to fulfil his
promise, the security would be forfeited. The security was initially a person, but could take many
other forms.®® The object of the security was known as a vadium or wedde, and promises with
security became known as vadium contracts.®® The vadium contract became customary and after
a time the symbolic gesture was replaced with a festuca or rod, which symbolised a person’s

power over a thing.®’

The Greek and Byzantine influences caused the written form to be embedded into the German
custom.®® The Roman cautio eventually became the Frankish obligation per cartam, in which a

debtor would hand the creditor a written acknowledgement of his obligation.®® This would

82 Glendon, Gordon & Osakwe Comparative Legal Traditions (1994) 47.

8 Grotius The Introduction to Dutch Jurisprudence (1985) 3 6 4; Lee An Introduction to Roman-Dutch Law

(1946) 223-224.
'  Lee 569.
% For example chattel, animals or other objects of value.
% \Wessels History of Roman-Dutch Law (1908)569.
®7 Wessels 570; Lee 570.
% Watson A Historical Introduction to Modern Civil Law (1981) 298.

8 Watson 298.
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function firstly as evidence of the promise and secondly, the transfer of documents was a symbol

of the promise.”

Documents were largely used for the transfer of land and included: (i) wadiato, the delivery of
the document which signified the creation of liability through self-suretyship, (ii) the receipt of
money loans which were delivered to a creditor, which was called a cautio, and (iii) the creation
of a legal duty through the delivery of a wadia.”* The delivery of the documents perfected the
transaction like a handshake would. The obligation in the written document could be transferred

to a third person by writing on the back of the document and endorsing it."?

The popularity of the carta declined in the post-Frankish period.”® During the thirteenth century,
the law of obligations changed largely due to the sophistication in trade, state power and the
influence of the church.”® The use of written contracts was usually registered and should a
document be registered, it was sufficient proof of the agreement.” This was usually drawn up by
judges and registration could be done through the courts of the lord or the King, local courts of

the parties, or the use of a seal by a gentleman as irrefutable evidence.”

The dilution of Roman law into German customs did not appear to remove the written document
from use, although the illiteracy would likely have resulted in the limited use thereof. The use of

notaries in particular seems to reinforce the use of written documents during this period.

" Huebner A History of Germanic Private Law (2000) 502, says the document was not the obligation or
agreement itself, but was merely a symbol of the agreement that had been entered into.
™ Huebner 502.

2 Watson 298.

 Ibid.
" Ibid.
® Ibid.

6 Watson 301.
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Initially notaries were used to record and keep documents such as contracts and wills, which
parties wanted to keep secret.”” These documents were called notae heiroglyphicae.” There was
a distinction between notaries of the church and notaries recording so-called worldly
transactions.”® Gradually notaries were employed to keep written records of court and took over
from judges in this regard.® This resulted in notaries authenticating documents as evidence of
agreements and such authenticated agreements could only be challenged based on the document
being a forgery.®* The authentication of agreements became a general feature in mercantile

agreements.®

In the period of the Frankish Empire, notaries resembled the tabeliones of Rome.®* They
consisted of firstly, the tabeliones who drew up extra-judicial documents, and secondly,
exceptores and actuarii who wrote and recorded contracts, wills and other documents that were

registered in the public registry of a judge.®

The written document was seen as the manifestation of consent and some contracts were required
to be evidenced in writing because of their nature or value.® The use of writing to record

agreements could then be done in front of a notary public or register (also known as a greffier),

-

7 Wessels 197.

" Ibid.

" lbid.

8 Watson 301; Wessels 570.

8 Domat The Civil Law in its Natural Order (1850) 156, indicates that agreements made before notaries are in
itself proof of the agreement; Watson 301.

8 Watson 301.

8 \Wessels 198.

8 VI:/ess%Isll%, these documents included gestia, publica monumenta, instrumenta forensia, publicae chartae and

the tabulae.

8 Watson 305. Pothier A Treatise on the Law of Obligations, or Contracts (\Vol. 1) (1806) 4 1 694-695, says there
are two kinds of proof, those which are verbal and those in writing.
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which was known as an authentic act.®® It could also be signed and sealed by the parties

themselves, and were known as private writings.?’

In Europe, in particular France, there were also different types of private writings. These
included: (i) acts under common private signature, ® (ii) acts from public archives, (iii)
tradesman’s books,®® (iv) domestic papers not signed,”® and (v) tallies.*! Tallies were used by
merchants to record the amount of goods supplied. This was done by using two woods joined

together and making a notch in them indicating the goods supplied.”

3.3.2 INFLUENCES ON ROMAN-DUTCH LAW

Roman-Dutch law was influenced by a number of factors, including the law of merchants, canon

law, German customs and Roman law.” The law of merchants played a relatively minor role and

8 Ppothier 4 1 694-695, states that authentic acts are those instruments made and received by public office.

8 Domat 154; Pothier 4 1 694-695, states that private acts are those writings and instruments made without the
use of public office.

8 Ppothier 4 1707, 710, mentions that certain requirements were also included for specific agreements. For

example for the loan of money the person borrowing the money must not only sign the document, but must also
write out in his own hand how much he is obliged to pay. This was required under the French King’s
Declaration of 22 September 1733 and was to prevent or make a person aware of the amount, should the person
sign without reading the document.

8 Ppothier 4 1 707.
% hid.
L hid.
% Pothier 4 1 730.

% Manfred The Common Law of South Afiica: A Treatise Based on Voet’s Commentaries on the Pandects (1904)
(Vol. 1) 4, 6, distinguishes between customs and Roman law being the main influences of Roman-Dutch law.
Ordinances and laws obviously also modified the legal system; Van der Keesel Select Theses on the Laws of
Holland and Zeeland (1855) 1 2 21; Lee 225.
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iIs mentioned because these separate rules that were developed for merchants were occasionally

enforced against established practices.*

Canon law developed from religious oaths (where there was an obligation toward God). This is
known as the fides facta and recognised as a nude pact giving rise to legal liability under the
ecclesiastical courts. ® This was distinct from Roman law which only provided limited
recognition to pacts. Canon law recognised nude pacts as contracts because the church saw the
breaking of a promise as a sin and that enforcing such a promise was the right and moral thing to

do 96

The rediscovery of the corpus iuris and the reception of Roman law brought the application of
Roman law to the Netherlands. Roman law was, however, influenced and amended through local
customs, which largely included the German customs. Roman-Dutch law is therefore the Roman

law applied in the Netherlands at the time and which was influenced by local customs.?’

% Von Mehren “The French Civil Code and Contract: A Comparative Analysis of Formation and Form” La L Rev

(1955) 698. Book 4 of Van der Linden Institutes of the Laws of Holland (1806) deals extensively with the law
of merchants.

% Von Mehren 702; Berman “The Religious Sources of General Contract Law: An Historical Perspective”

Journal of Law and Religion (1986) 1009.
% Berman 109.

% Manfred 6.
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3.3.3 NO FORMALITIES REQUIRED

Germans had a strong sense of honour and when a promise was made it had to be fulfilled.®® As
seen in the previous section, some level of formality and ceremony existed under German law.
The use of such ceremony was to show the party’s serious intent.”® From the twelfth century,
unnecessary customs and ceremonies were removed and the focus shifted to the consensus

between the parties.'®

Under Roman law, a distinction was drawn between an agreement and a pact. The latter was not
recognised and could not be enforced. Roman-Dutch law did not follow the distinction of Roman

law,'®* but adopted the influences of Canon law and German customary law.'%?

Roman-Dutch law, therefore, did not require a contract to be in writing, nor did it require any

formalities for a contract to be enforceable.’® Whether a contract was in writing or not, did not

104

make a difference to the legal effect of the contract.™" An exception to this general principle

would be where statute required some form of written documentation.'®

% Grotius 3 1 52, says Germans respected good faith amongst all other virtues and any promises that came from a

reasonable cause whether it took a particular form or not, or whether the parties were in the same place or not,
conferred a right to claim.; Lee 225.

% Wessels 579.

100" Wessels 571; Lee 225.
101 Wessels 576.

1% Grotius 3 1 52.

103 Domat 153; Pothier 2 18; Van der Keesel 3 3 45; Lee 225, says Roman-Dutch law viewed all contracts as being

consensual and any pact was enforceable provided that it was freely entered into by competent persons for an
object physically possible and legally permissible.

104 Domat 153; Lee 225-226; Manfred The Common Law of South Africa A Treatise Based on Voet’s
Commentaries of the Pandects (Vol. 2) (1904) 517. Domat 2004, says it did, however, appear that the written
document influenced proof of the agreement.

105 | ee 227, states there was no requirement for a contract to be in writing. This was even the case with the transfer

of land, but in modern day practice writing was used as proof of such a transfer.
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Although there was no requirement for an agreement to be in writing, it did not mean that the
agreement could not be put in writing.!®® An obligation could be confirmed in writing.**” This
could be done through: (i) bonds passed by a Magistrate, which was also known as judicial

108

instruments or schepenkennisson,™ (ii) bonds executed by a notary, which was also known as

109

notarial instruments,™ or (iii) by writing which has been signed by the promisor, which were

also known as private instruments.*'

All transactions, regardless of their nature, could be executed before a notary. The written
document was used to prevent a lapse of memory and to prove the existence of the transaction.'**
Public instruments, being judicial and notarial instruments, carried greater evidentiary weight
than that of private instruments.'? Private instruments were writings under the hand of a parties
and was good as proof against a third party but not against or in favour of a party who wrote or

signed it."** A person could therefore not create a document to prove something against or in

1% Domat 2015, says reducing an agreement to writing had two effects. The first is that of proof and the second is

to preserve the memory of the contracting parties.

197 Grotius 3 5 1, refers to this written document as a literarum obligatio; Van der Keesel 3 5 1, points out that the

term literarum obligatio in this context is used in a wider sense than in Roman law (which referred to a type of
acknowledgement of debt) and refers in the Roman-Dutch law to any promise reduced to writing; Van Leeuwen
Commentaries on Roman-Dutch Law (1886) 123.

108 v\an der Linden 1 17 2, states that a judicial instrument was passed before two members of court and their

secretary; Grotius 35 1.

1% Domat 154; Van der Linden 1 17 2, says it was passed before a notary and two witnesses; Grotius 35 1.

10 Domat 154; Van Leeuwen 123. According to Van der Linden 1 17 2, these were instruments or writings under

the hand of a party. They are either made by themselves or by a third party by their order and are confirmed by
the signatures of the contracting parties; Grotius 35 1.

1 Domat 2017, says that for those who could not write notaries would come to assistance. This was done by the

notary signing with two witnesses or having two notaries sign, which would signify the truth of the document.
Van Leeuwen 123; Van der Linden 1 17 3, mentions that another type of proof is witnessing, which lacks the
concreteness of written documents because of the credibility and memory of witnesses. Grotius 3 5 4, says
writing is to be held as full proof of the agreement unless there was some type of fraud.

12 v/an der Linden 1 17 2.

3 Van der Linden 1 17 2; Grotius 3 5 8, states that where there is a private instrument, it would have no effect

against third parties, unless three witnesses have subscribed their names thereto; Pothier 4 715. Grotius 3 5 8,
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favour of himself, but could use it to prove something against a third party.*** Public instruments
could also be classed into archives and records.*® There were private documents that could be
admitted as evidence, such as the books of a merchant but this had to be confirmed by oath of the

merchant.'®

Roman-Dutch law of contract was based on the concept of redelijk oorzaak which required the
contract to have reasonable cause for it to be enforceable.**” It had four requirements to be a
valid contract, being: (i) consent, (ii) a voluntary and deliberate agreement, (iii) the parties must
be capable of contracting, and (iv) the agreement must be physically possible and not contrary to

the moral sense of the community.*®

There was no general requirement for an agreement to be in writing, but could take the form of

writing for the sake of proof.

states that a signature not made before a judge had to have three witnesses subscribe their names thereto
otherwise it would have no effect against a third party.

4 Grotius 35 8; Van der Linden 1 17 2.
> Van der Linden 117 2.

18 bid.

" Lee 226.

18 Wessels 577.

© University of Pretoria



Chapter 3: History of Contracts 49

34 ENGLISH LAW
34.1 BACKGROUND AND BASIS OF THE WRIT SYSTEM

Prior to the conquest of England by William, Duke of Normandy, English law of contract was
rudimentary**® and considered to be an offshoot of the law of property.*?® This was a time when
the economy was not directed by market forces, the status of a person’s birth affected a person’s
rights and illiteracy permeated society.*? It is not surprising that the written agreement did not
develop at that stage. The law was a mismatched mass of oral customs which differed from one
place to another.*?? The enforcement of promises was done, at this time, through a solemn oath,
set in a specific set of words which were accompanied by some ritualistic gesture or the handing

over of something of a symbolic nature.'??

The Church would also enforce oaths if it believed they fell within its spiritual jurisdiction.***

This was often done through the fides facta,'®

a unilateral moral undertaking which was based
on faith rather than on agreement.?® If the oath was broken, it was believed that God would
intervene as the agreement was between the individual who took the oath and God.'?” The

Church took it upon itself to punish such individuals and intervene on behalf of God if such an

119 Baker An Introduction to English Legal History (1990) 14.

20 pollock & Maitland The History of English Law Before the Time of Edward | (1989) 184.

121 Teveen A History of Anglo-American Common Law of Contract (1990) 1.

122 Kiralfy Potter’s Outline of English Legal History (1962) 7.

122 |bbetson A Historical Introduction to the Law of Obligations (1999) 4-5, says the thing handed over could be of

substantial value or could be symbolic, such as a stick, rings or other symbols such as sharing wine or a
handshake that would create relationship ties between the parties.

124 Kiralfy 450.
125 Literally meaning “pledged faith”; Kiralfy 451.
126 Kiralfy 178.

121" |pbetson 4.
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oath was broken. As such, a breach of an oath was considered to be a moral matter. Although the
Church was the head of spiritual matters, there was an unsteady tension between the jurisdiction

of the Church and the courts and solemn oaths were not necessarily enforced by law.'?®

It was only after 1066 that the law began to develop into a coherent system of rules. This was
largely due to the court system introduced into the country.*?® The local courts did consider
contract disputes, but the royal courts were the forerunners for the development of modern
contract law,™ and consequently the drafting of contracts. The substantive law, in a way,
moulded itself around the procedural requirements of the courts and the writ system would

eventually form the basis of contractual claims.'®

132 \which authorised the

If a plaintiff wanted to institute an action he would purchase a writ,
commencement of the proceedings.*® There were only a number of forms that a writ could take
and they were placed in the Register of Writs.*** A plaintiff would have to find a known formula

within an existing writ to fit his case.*® If the appropriate writ was not found, the plaintiff could

potentially be without remedy. The plaintiff did have an opportunity to apply for a new type of

128 pollock & Maitland 189.

129 Baker 61; Barbour The History of Contracts in Early English Equity (1914) 11, says the law of contract was

founded on the common law of actions.

130 Taveen 2; See also Blackstone Commentaries of the Laws of England (Vol. | & I1) (1983) 3 3 1 2, in which civil
rights are distinguished from public wrongs. Blackstone 3 3 1 3, says private wrongs are divided into three
types, those that arise from the act of the parties, operation of law and out of the action of court.

B Taveen 2; Gordley & Von Mehren An Introduction to the Comparative Study of the Private Law: Reading,

Cases Materials (2006)16, say the knowledge of the procedures was the foundation of medieval jurisprudence.

132 van Caenegem The Birth of the English Common Law (1988) 30, states that a writ can be defined as a “brief

official written document ... ordering, forbidding, notifying something”. Gordley<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>