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Abstract: This article explores the arguments for and against victims’ mitigating opinions on
sentence. It describes a recent South African appeal case, compares it with a similar New
Zealand appeal court judgment, and then investigates the legal position in England and Wales. It
appears that, as a general rule, victims’ recommendations as to penalty must be avoided.
However, unlike in South Africa and New Zealand, the jurisprudence in England and Wales has
developed exceptions in this regard when certain categories of victims request a more lenient
sentence. Several case studies from England and Wales reveal that, through considering the
harms and needs of victims and ameliorating the sentences accordingly, a restorative justice
approach is blended with a just deserts requirement for the protection of lower limits in
sentencing. This ensures that the principles of proportionality, certainty and consistency are still
adhered to. It is concluded that, had the South African court taken proper cognisance of these
comparative legal developments, it would, at very least, have created a better precedent by
providing guidelines to inform the complex, but important, process of considering victims

mitigating opinions in the sentencing process.
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1. Introduction

The use of victim impact statements during sentencing is a widely debated issue. Nevertheless, it
is currently part of sentencing practice in many jurisdictions and considered by some as a source
of aggravating factors® and useful in understanding the true and total degree of harm inflicted by
criminal acts.? In addition to victims telling the court about the impact the criminal event had on
their lives and those of their families, they may on occasion wish to express their views on
sentencing. Whether the victim impact statement should include the victim’s opinion regarding
sentence is a thorny issue, and there appears to be no consensus on this point. For example, in
England and Wales® and the Netherlands* such a practice is generally discouraged while in the
USA, most states allow presentations from victims in this regard.” In South Africa the law

provides no clear guidance on the issue of victims’ suggestions on sentencing.®

It is usually assumed that the majority of victims will be vengeful, and that their views
will have an aggravating effect on sentence. However, sometimes victims’ opinions may have a
mitigating effect. Should this make a difference to the admissibility of their statements, and if so,
on what theorized basis? Arguments for and against the practice of allowing victims’ opinions on
sentence are presented in this article. Case law that grapples with this question from South
Africa, New Zealand, and England and Wales is considered. These judgments are analysed
against restorative justice and just deserts approaches. It is observed that while these paradigms
are generally seen as competing, there is evidence of a blending of the paradigms in the case law

examples.



2. Different Victims

The sentence is the culmination of the criminal trial and is perceived as symbolic of what the
offender deserves as a punishment for his or her crime. Not all victims are interested in
expressing their views on sentencing. Where they do wish to do so, they may differ dramatically
in their attitude towards the nature and duration of sentence, depending on the type of offence, its
impact on them, their own life experiences and their personalities. A vengeful victim may desire
for the offender never to leave prison and ‘live a life full of nothingness’.” Such a retributive
attitude is not, as a general rule, taken into account during sentencing decisions.® The neutral
victim, on the other hand, may be open to accept whatever sentence the court imposes and may
thereby make the court’s task easier.® For a few victims it may be important that the sentence is
mitigated and that the offender receive a non-custodial sentence. The cases discussed in this
article indicate that this type of request is more often conveyed to court where the victim is or
was in a personal relationship with the offender or within the same family. In a country such as
South Africa, where there is no crime victim compensation scheme, the fact that the offender is
the sole breadwinner, sometimes motivates such a request. Victims who are not punitive may
also be open to restorative justice processes as part of the sentencing process or the sentence

itself.’

3. Arguments For and Against Consideration of Victims’ Opinions on Sentence

There are several arguments against including victims’ opinions about sentence. The first
argument is that criminal matters, unlike civil cases, are public cases that are dealt with in the

name of the state. According to this view, the courts’ power must be constrained by settled



principles that uphold citizens’ rights to equal respect and equality of treatment.' It is thus not
only the victims’ interests that must be considered, but those of the broader society. Second,
allowing such evidence might raise the expectations of victims, only for them to become more
disillusioned with the criminal justice system where their recommendation regarding sentence is
not followed.*? Third, recommendations regarding a specific sentence may also be seen by the
presiding officer to be inappropriate because the victim has no legal background or might simply
be seeking revenge.'® There is a danger that in such a case the sentence could be ‘skewed into an
exclusively retributive mode’ when the court relies on the vengeful victim’s opinion of what the
appropriate sentence should be.** In addition, presiding officers might perceive such evidence as

a way of dictating to them, thereby infringing on their sentencing discretion.

In response to the first of the above objections against a court considering sentence
recommendations from victims, Hoffmann has pointed out that victims now rightfully occupy a
special place within the criminal justice system." The development of a victims’ rights
movement, together with the concomitant rise in the theory and practice of restorative justice
have shifted the debate.’® Since at least the 1970s when Niels Christie made his seminal
statement that the state had ‘stolen’ conflicts from victims, there has been an increasing interest
in providing victims a more significant role in the processes responding to the crime they
experienced.'” The notion that crime is the sole domain of the state is being steadily reinvented
to allow for victims’ private interests to be considered part of a broader public interest in relation

to criminal matters.*®

With regard to the second criticism, that victims should not have their expectations raised
only to be disappointed, research has shown that a victim’s need for involvement fulfils an

expressive rather than purely instrumental function, and that victims still submit statements even



if they do not think it will impact strongly on sentence.'® The statement may often relate to
telling the offender that what he did was wrong and how the criminal act impacted on him or

20

her,®® or asking for some form of compensation.’ Further, in some cases, notably those

involving more serious crimes, victims often experience a severe and on-going sense of loss of

control.??

By providing them with ‘even a small degree of control over the defendant’s fate, it
may be possible to help them to regain their sense of agency in general’.?® Erez highlights that
the victim movement aimed to overcome victims’ sense of powerlessness and to reduce the

feeling that the system is uncaring.?

In relation to the third argument, that victims know nothing about the law and may be
seeking revenge, it must be noted that victims are not always punitive.”®> The argument in favour
of allowing a victim to make recommendations to the presiding officer regarding an appropriate
sentence seems feasible if such a practice is indeed qualified by a provision that the presiding
officer is under no obligation to follow the recommendation.?® Apart from providing clarity for
the victim that it is the court’s responsibility to decide on sentence, this practice also contributes
to minimising the perception that there is interference in the presiding officers’ sentencing

discretion.

However, these arguments in favour of the victim’s opinion being considered in decisions
about sentence do not provide a properly theorized approach. On what basis might courts
disregard the vengeful views of some victims, whilst according some weight to the merciful
views of others? An analysis of case law is instructive in this regard. In 2011 the South African
Supreme Court of Appeal overlooked an important opportunity to provide a clearly theorized
answer to this difficult question. Had the court taken into account some helpful jurisprudence

from England and Wales, the resultant precedent set might have been different. The article now



moves on to consider the general approach to sentencing and to victim impact statements in

South Africa, before discussing the Supreme Court of Appeal case.

4. South Africa

In general, South African courts have a discretion to determine the nature and extent of the
punishment to be imposed for all offences. The application of this discretion involves making a
choice with regard to the type and measure of the sentence imposed. This discretion may,
however, not be exercised arbitrarily, and is controlled, first by statutory upper limits as well as,
since 1998, discretionary minimum sentences prescribed by the Criminal Law Amendment Act
105 of 1997.7" Despite the failure of the minimum sentence legislation to have the envisaged
curbing effect on the prevalence of serious offences, sentences are nevertheless longer than they
used to be. This legislation, in line with recommendations from the South African Law Reform
Commission?®® and academic opinion® certainly signals retribution to be the main objective of
punishment. However, it appears that South African courts, to a large extent, display a hybrid
character in their sentencing practice in justifying legal punishment, blending deterrence,
rehabilitation and occasionally, restorative justice measures into the mix.*

In terms of the court’s general power to receive relevant information during sentencing
procedures, the state has always, particularly in rape and murder cases, had the option to submit
impact evidence.*® In recent years precedent has encouraged the use of victim impact
statements®” and during 2010 victim impact statements were statutorily introduced within the
child justice context, but without any specific guidelines on their use.*® The crime victim’s right

to provide information to the sentencing court is also highlighted in clause 2 of the Service



Charter for Victims of Crime in South Africa 2007.%* The practice of providing information
about the after-effects of a crime, has however, been criticised as being implemented
haphazardly, leaving courts without the holistic picture of the crime and diminishing the victim
involved.® Unlike the position in England and Wales, there is no practice memorandum on the
use of victim impact statements, and this contributes to the current lack in uniform judicial
approach.®®

As highlighted above, it is recognized contemporary practice in South Africa to allow for
victim participation in the form of impact statements during the sentencing process. However,
the victim who is non-punitive at the sentencing stage may find it difficult to make any
meaningful contribution to the court’s task of balancing conventional principles such as the
seriousness of the offence and the community interest during the sentencing decision,
particularly in serious matters. Restorative justice has been legislated in respect of child
offenders *" but not for adults. However, restorative justice for adult offenders has found
application in some judgments.® The existing avenues for compensation for victims of crime
have proved to be inadequate to address this issue successfully in court, except where the
payment is made a condition of correctional supervision to be served in the community.* In a
recent matter of stepfather rape the South African Supreme Court of Appeal in DPP, North
Gauteng v Thabethe,”® was confronted with the dilemma of how to handle the victim’s request
for a non-custodial sentence based on the fact that the offender was the sole breadwinner of the
family.

The facts of the case were that a girl who was just a couple of weeks away from her 16"
birthday was fetched by her stepfather after she had been away from home without permission.

On the way home, she asked her stepfather not to tell her mother that she had been at her



boyfriend’s house. He coerced her into sex in return for keeping her secret. The next day she
reported that she had been raped. The stepfather admitted the offence, which is considered a very
serious one because rape of a child below 16 years of age carries a minimum sentence of life
imprisonment.** The fact that it carried a minimum sentence, at the time, required the oversight
of a High Court.** Mr Justice Bertelsmann was presiding, and he was struck by a remark made
by the victim of the crime (18 years old by the time of the hearing) that she did not want the
offender to go to prison. Although she still felt hurt by the fact that she had been subjected to
rape by a man she had trusted, she was no longer afraid of him and had in fact, at some point
after the offence, returned to live in the same household with him and the rest of the family. She
requested that he should not be sent to jail because the entire family depended on his income.
One of the siblings was ill and he was paying for the medication. Bertelsmann J referred the
matter to a probation officer and asked that she facilitate a victim-offender conference between
the victim, her mother and the stepfather. The victim-offender conference results were positive.
The probation officer reported back to court that the victim was satisfied that the offender used
the programme effectively to apologize for what he did to her, that she had accepted the apology,
and that she would accept any sentence the court might give though her wish was not to see the
offender sentenced to imprisonment.*®

Under South African law, a minimum sentence is not mandatory, but substantial and
compelling circumstances must be present for a court to depart from the prescribed measure.* In
his judgment, Bertelsmann J set out a long list of factors which he found to be substantial and
compelling circumstances, permitting a departure from the minimum period of life
imprisonment. The sentence he handed down as an alternative was, in fact, a radical departure

from the minimum sentence. It was a period of ten years imprisonment, wholly suspended for



five years coupled with a number of conditions. These included the usual clause that he should
not again be convicted of a crime involving a sexual or violent offence, but also an unusual
requirement that he should remain in the employment of his current employer unless he is laid
off through no fault of his own, and that he must spend at least 80% of his salary on the support
of the victim and her family. In addition, he was required to attend a sex offenders’ programme
and to perform 800 hours of community service. Bertelsmann J stated that if restorative justice is
to be recognized in South Africa, then it must find application not only in respect of minor
offences but also, in appropriate circumstances, in suitable matters of a grave nature. He went on
to say that ‘the present case is an instance in which restorative justice provides a just and
appropriate sentence that punishes the accused, restores the victim, helps to heal the damage
done by the commission of the crime and benefits society by ensuring the rehabilitation of the
offender and rendition of community service’.*

The Director of Public Prosecutions of North Gauteng took this sentence on appeal to the
Supreme Court of Appeal (hereafter SCA).**The SCA was of the view that there were mitigating
factors in this case that were sufficiently substantial and compelling to permit the court to depart
from the statutorily prescribed minimum of life imprisonment. However, the SCA was of the
view that the court a quo had misdirected itself by making too much of the mitigating factors
whilst ignoring certain aggravating factors such as the fact that the accused had violated a
relationship of trust, and that the victim had suffered serious psycho-emotional harm. The court
set aside the sentence and replaced it with a sentence of ten years imprisonment, no portion of
which was suspended.*’

Bosielo J highlighted the fact that victims’ voices, in particular impact statements, should

be heard during sentencing and he referred to an earlier judgment of the court, S v Matyityi *®



suggesting that in that case too, the court had grappled with the problem of what weight to attach
to victim’s views on sentencing. However, although the Matyityi judgment did emphasize the
rights of victims to participate and offer information during sentencing that was because there
was a complete absence of any information about the victims of the crimes of murder and rape
before the court. Thus the Matyityi judgment should be read as a call for increased involvement
of victims in the sentencing process. In Thabethe there was involvement of the victim, but the

SCA failed to find a rational basis to evaluate or deal with the victim’s views on sentence.

On the issue of restorative justice, the Court observed that restorative justice was gaining
ground in the courts and has even received the recognition of the Constitutional Court.*® Bosielo
JA went on to state that he had no doubt about the advantages of restorative justice as a viable
alternative sentencing option provided it is applied in appropriate cases. However, he found its

use inappropriate in the context of the serious crime of rape. He accordingly held that:*°

[w]ithout attempting to lay down a general rule | feel obliged to caution seriously against the use
of restorative justice as a sentence for serious offences which evoke profound feelings of outrage
and revulsion amongst law-abiding and right-thinking members of society. An ill-considered
application of restorative justice to an inappropriate case is likely to debase it and make it lose its

credibility as a sentencing option.

It is perhaps understandable that the SCA balked at the use of restorative justice that resulted in a
totally non-custodial sentence in a case concerning the rape of a 15 year old girl by a trusted
family member. As mentioned in the judgment, South Africa has a serious problem with crimes

against women and children. The court was probably also discomfited by the possible power



imbalance inherent in a restorative justice process that involved a girl who was, together with her
family, financially dependent on her stepfather. It is disappointing, though, that the court did not
engage squarely with these difficult issues.

The judgment of Thabethe left unanswered certain controversial questions relating to the
relevance of victims’ (mitigating) views in the determination of an appropriate sentence. Should
the victim influence the type of sentence or the length of imprisonment? What does it mean that
‘a just penal policy is also victim centred’, as the case of Matyityi had held? In what way should
victims’ needs be addressed during sentencing in serious cases? What should the relationship be
between the personal and public dimensions of harm in crimes of personal violence? Despite its
reiteration that victims’ voices must be heard, the court omitted to provide any constructive
guidelines in this regard. This article now considers comparable cases from other jurisdictions in

search of answers to these questions.

5. Comparative developments
A. New Zealand

The general approach to sentencing in New Zealand, like most common law systems, leaves
sentencing broadly in the domain of judicial discretion, with Parliament setting certain maximum
sentences. Sentencing is dealt with on an individualised basis, and judgments have set guidelines
that are followed by the courts.>® Victim impact statements are used in terms of the Victims of

Offences Act 1987, but these generally should not include suggestions about sentencing.

A comparison can be made with regard to the courts’ treatment of mitigating views on sentence

between the Thabethe judgment of the South African SCA, and the New Zealand judgment of R



v Clotworthy.®® In both cases the court referred the matter to a ‘restorative’ process. In
Clotworthy a young family man, after a day of drinking, stabbed another man in an
uncharacteristic display of aggression. The wound was serious since it was close to the heart, and
left an unsightly scar. The offender was charged with wounding with intent to cause grievous
bodily harm, and in the ordinary course, this offence was punishable by a maximum of 14 years

imprisonment.

Prior to passing sentence, the sentencing judge referred the case to two barristers in
Auckland who at that time organized restorative conferences.®® There was a ‘rich and emotional
restorative justice meeting’>* between the two men and the victim (who had previously spent
time in prison himself) indicated that he could see no value to himself or to society in the
offender going to prison. There was an agreement reached that the offender would pay a
substantial amount for the victim to undergo plastic surgery to repair the scarring, and that he
would undertake two hundred hours of community work. In the light of this the sentencing judge
passed down a sentence of two years imprisonment, wholly suspended, on the condition that the
terms of the agreement were carried out. On an appeal by the Crown, the Court of Appeal
replaced the sentence with one of three years imprisonment, no portion suspended. The Court did
not express any general opposition to the concept of restorative justice (essentially the policies
behind ss 11 and 12 of the Criminal Justice Act 1985), but rather advocated that these principles,
particularly in cases of serious violence, should be balanced against other more traditional
sentencing policies, such as those inherent in s 5 of the same Act:>> The Court explained as

follows:



Which aspect should predominate will depend on assessment of where the balance should lie in
individual cases. Even if the balance is found, as in this case, to lie in favour of s 5 policies, the
restorative justice application can have, as here, a significant impact on the length of the term of
imprisonment which the Court is directed to impose. They find their place in the ultimate

outcome that way.

Some restorative justice writers viewed this judgment optimistically, as being supportive of
restorative justice. Thorburn, for example, expresses the opinion that ‘Clotworthy at least
cemented confidence that restorative justice was a recognized concept and that its principles
could be validated’.®® Boyack acknowledges that Clotworthy legitimized restorative justice, but
he expresses disappointment that the court chose to substitute a deterrent sentence for a
reasonable and merciful one.>” Morris and Young are decidedly more critical. They complain
that the Court of Appeal seemed to view restorative justice in very narrow terms, as amounting
to little more than reparation.>® This fails to reflect the importance of the involvement of victims,
offenders and their communities in making decisions about how best to deal with the offending.
They observe that the approach of the court focussed only on the offence and the offender.
Morris and Young do not see restorative justice merely as ‘mitigation’ according to the standard
sentencing rules, but rather as a different value system that seeks to substitute the usual
sentencing rules. Braithwaite is also critical of the Clotworthy judgment, but he believes the case
reveals an important issue for restorative justice, namely that ‘the retributive presumption tends
to be empirically wrong’.>® What Braithwaite means by this is that there is a general
presumption, promoted by just deserts theorists, that victims will demand more punishment than

the courts consider to be appropriate. In fact, the emerging evidence has shown that the victims

sometimes demand less than the courts deem appropriate.®® Ashworth presents the ‘just deserts’



view that the victim’s involvement in sentencing is problematic, whether they are vindictive or
merciful ®*

A significant difference between the Clotworthy and Thabethe appeal judgments is that
the Thabethe court made no mention of the role the restorative interactions between the victim
and offender played in the appellate sentence outcome. Although the Thabethe court found

reasons to depart from the minimum sentence, these were based on the facts of the case, and not

on the basis that a restorative justice process had been held.

Despite the fact that the balance in Clotworthy tipped in favour of a term of
imprisonment, the court held that substantial weight should be given to the offender’s offer for
compensation and the victim’s acceptance of that as expiating the wrong. But, finally, ‘a wider
dimension must come into the sentencing exercise than simply the position between the victim

and defendant’.

The Thabethe and Clotworthy cases were both appeals where the court below had
attempted to apply a restorative justice approach during the sentencing process and had factored
the opinions of victims into the sentence itself. However, it was the State or the Crown that
appealed, on the basis that victim’s views should not carry such weight, and they wanted to see
the lenient sentences replaced with heavier penalties. This indicates that as bearers of the public
interest responsibility to see crime punished, prosecution authorities tend to override the views of
the specific victims involved in the case, in favour of a more generalized view of the need to

protect victims and society at large.

The next group of cases to be considered differ from the pattern of Thabethe and

Clotworthy in that these were appeals from cases where no attempt had been made to consider



victims’ views in the sentencing process, and the offenders appealed their sentences with support
from the victims’ families, with the exception of Perks, where the victim’s relative wanted a
more punitive sentence, but it is included in this article because of the important principles that

the appeal court laid down.

B. England and Wales

The general approach to sentencing in England and Wales has long been characterised by wide
judicial discretion.®® Traditionally, this was only limited by appellate decisions and a certain
number of statutorily required minimum sentences. Various developments have occurred during
the past decade that have introduced a more structured approach to sentencing, including
sentencing guidelines.®® However, sentencing guidelines say nothing about the role of victim’s
views in sentencing. Victims of crime are entitled to make Victim Personal Statements.
However, the Crown Prosecution Service guidelines explain that ‘[t]he court must pass what it
judges to be the appropriate sentence having regard to the circumstances of the offence and of
the offender, taking into account, so far as the court considers it appropriate, the impact on the
victim. The opinions of the victim or the victim's close relatives as to what the sentence should
be are therefore not relevant, unlike the consequence of the offence on them.” ® The guidelines
go on to say that if victims nevertheless give opinions about sentence in the statement, the court
should pay no attention to them. Despite this discouraging general outlook, case law has carved

out some space for the consideration of victims’ mitigating views in sentencing.

In R v Nunn® the accused had caused the death of someone through dangerous driving. The

mother and sister of the deceased, in contrast to the father and brother, pleaded that the sentence



was too long and was making it difficult for them to cope with the trauma, as they also knew the
offender and felt he had suffered enough. The court, however, emphasized that their opinion of
the desired level of sentence to be imposed on the offender should play no role. However, the

Court identified an exception to that rule where the sentence is causing anguish of the victim:®®

The court is concerned ... with the clear evidence, which we accept, that by its very length the
sentence on [the victim’s] friend is adding to the grief and anxiety which they are suffering ...
We do not think that these adverse consequences of this particular sentence should be
disregarded. In mercy to them we shall reduce the sentence as far as we can, consistent with our
continuing public duty to impose appropriate sentences for those who cause death by driving

dangerously under the influence of a drink.

Not long after Nunn the Court of Appeal heard a case with very similar facts. In R v Roche,®’ the
appellant’s cousin had been killed in a car accident when the car, driven by the appellant, crashed
at high speed. The mothers of the victim and offender were sisters. They stated to the court that
the sentence of four years imprisonment was adding to their grief and preventing their healing.
The court reiterated that a ‘cardinal principle’ of sentencing is that it is for the court to pass
sentence, having regard to the circumstances of the offence and the offender. The court stated
that the victim can neither call for a vengeful sentence not for one well below the level of
sentence ordinarily passed. The court did, however, distinguish between calls for vengeance and
calls for mercy — stating that a court can never become ‘an instrument of vengeance, nonetheless
it can in appropriate circumstances, and to some degree, become an instrument of compassion’.

The sentence was reduced from four years to three.



R v Mills® involved attempted rape by a former partner of the victim. In this matter the
court considered the importance of evidence of an improving relationship between the defendant
and the victim (who had previously been married to one another and then divorced). The

sentence was reduced from 6 to 3 years:®°

It is clear that the victim in this case has chosen to forgive the perpetrator of the crime, and has
said so in terms, perfectly genuinely. That cannot decide the appropriate level of sentence, but we
take her evidence into account as indicating the current context of the impact of this particular
crime on the victim. Having considered the matter in the light of the information before us, we

have come to the conclusion that the sentence ... was too long.

R v Perks” was a case in which the husband of a robbery victim urged the court to send an
offender to prison, to make an example of him — yet ironically it is the case that sets out the best
theorized account of the circumstances in which a court can take account of victims’ mitigating
views. The Court of Appeal rejected the call by the victim’s husband, explaining that the opinion
of the victims and the victims close relatives should not, as a general rule, be taken into account
by a sentencing court which must make an objective determination on sentence. The court then

set out two exceptions to this general rule:”

The court must pass what it judges to be the appropriate sentence having regard to the
circumstances of the offence and of the offender, subject to two exceptions (i) Where the sentence
passed on the offender is aggravating the victim’s distress, the sentence may be moderated to
some degree. (ii) Where the victim’s forgiveness or unwillingness to press charges provides
evidence that his or her psychological or mental suffering must be very much less than would

normally be the case.



Nunn, Roche, Mills and Perks take a balanced approach to victim’s views, remaining firm on the
importance of objectivity in sentencing, but confirming that when a victim’s anguish is increased
by the sentence, then the sentence can be reduced in recognition of this. The victims’ testimonies
must be weighed objectively so that the information given by them does not directly determine
the actual sentence imposed.”” Edwards has suggested that allowing victims to state their
preference in the sentencing of the offender is restorative. However, he remains concerned about
issues of proportionality, consistency and objectivity in sentencing which are key concerns of a
just deserts approach.”® In the next section these approaches will be considered in relation to the

four judgments under review.

6. Does the Approach in England and Wales Case Law Accord with Restorative Justice or

a Just Deserts Approach?

In the early writing about modern restorative justice theory, the approach was often explained by
contrasting models of retributive and restorative justice. Howard Zehr’s contrasting models of
retributive and restorative justice, which he presented in 1990,” were subsequently criticized.”
Zehr later acknowledged these criticisms and admitted that this ‘polarization” may have
been misleading.”® He recognized that both retributive and restorative theories of justice
acknowledge ‘a basic moral intuition that a balance has been thrown off by the wrongdoing’.77
Where the two approaches differ is on the currency that will right the balance. Retribution as
punishment seeks to vindicate and reciprocate, but it uses pain or punishment as its measure.

Restorative justice theory, on the other hand, vindicates crime through acknowledgment of



victims’ harms and needs and encourages offenders to take responsibility and to redress the
behaviour. Roche has pointed out that while the contrast between the approaches was useful as a
rhetorical tool to introduce people to restorative justice it is an oversimplification that distorts
both approaches.”

So, while the early years of restorative justice debates were marked by intense exchanges
highlighting the differences between the retributive and restorative justice approaches, former
critics then began a way to reconcile the two approaches after the turn of the century. In 2003
von Hirsch et al published an entire book dedicated to the question of whether restorative justice
can be reconciled with modern retributive approaches.”” Duff makes a valiant attempt to
reconcile the two approaches, although he remains steadfast in his approach that restorative
justice should include punishment.?’ Braithwaite was persuaded to write a chapter for the same
book.® This might have been surprising to anyone who followed the robust exchanges between
Braithwaite and Pettit on the one hand, and von Hirsch and Ashworth on the other, during the
1990s.%

Braithwaite differed from many of the other contributors to the book, particularly on the
issue of whether restorative justice embraces retribution, and the question of whether restorative
justice includes punishment. He nevertheless found some common ground: what liberal modern
retributivists such as von Hirsch, Ashworth and Duff have in common with most restorative
justice advocates is that they are all reductionists when it comes to punishment. They would all
wish to place upper constraints or limits on the kinds of punishments that can be meted out for
certain kinds of crimes, so that severe punishments, such as the use of imprisonment, should only
be used for serious crimes.®® However, just deserts theory would also require the setting of lower

limits, so that proportionality can be maintained, whilst restorative justice theorists would not



require punishment, relying instead on the participants in the process to decide on the outcome.
A ‘pure’ restorative justice approach would allow mercy and opportunity for healing to trump
proportionality.

With this in mind, is it correct to characterize the Nunn, Roche and Mills appeal
judgments as being ‘restorative’? The courts appear to at least partially recognize the harms and
needs of the victims in their judgments, which accords with a restorative approach. However, the
courts assiduously declined to allow the victims’ views — whether they were aggravating or
mitigating — to be dispositive of the outcomes. The courts were prepared to ameliorate the
sentences to some degree, but held fast to the principles of proportionality, objectivity and
consistency. This falls short of a purist approach to restorative justice, which tends to view crime
as harm to a person and would accord more weight to the victim’s views. There are, however
restorative justice advocates who do recognize the importance of the public dimension of

crime.®

The judgments accord with a just deserts approach which places upper limits on
punishment, but also retains lower limits. In Nunn, for example, the appeal court pointed out that
although ‘in mercy’ to the victim’s family members they would reduce the sentence as far as
they could, they remained firm that their public duty required them to impose ‘appropriate
sentences’ for those who cause death by drunk driving. Thus the guidelines laid down for the
consideration of victims’ views in sentencing in Nunn, Roche and Mills represent a reconciliation
of the two paradigms. Ironically, although the Thabethe and Clotworthy cases began in courts
that were highly sensitive to restorative justice, the appeal courts balked at the sentences arising

from the restorative justice processes that had occurred. Although both of those appeal courts



paid some lip service to the value of restorative justice, both retreated into a just deserts mode

and failed to find a rational way to accommodate victims’ views.

The Nunn, Roche and Mills cases, however, arose in the standard, retributive system. The
efforts of the victims to have their voices heard in sentencing bore fruit through the court
recognising that adding to their pain would not serve the interests of justice. This added a
restorative justice perspective to the matters. The mitigating views of victims were considered,
their harms and needs were evaluated by the courts, and the sentences were ameliorated.
However, the courts retained a public interest goal through refusing, in any of the cases, to
reduce the sentence to an entirely non-custodial one. The victim’s views were not granted a
general relevance in sentencing, as the courts made it clear that the limited circumstances in
which they would consider victims views were situations where it was shown that the impact of a
specific sentence on the victim or the victim’s family would create additional hardship or where

the victim may have been less negatively affected than might be expected.

7. Conclusion

This article has explored the arguments for and against victims’ mitigating opinions on sentence.
After describing a recent South African appeal case, and comparing it with a similar New
Zealand appeal court judgment, the article investigated the position in England and Wales. It
appears that, in all these jurisdictions the general approach is that victims’ recommendations as
to penalty must be ignored. Although the courts in all three jurisdictions allow for victim impact
statements, and recognise their cathartic, communicatory and participative value, there is an

unwillingness to provide a direct role for victims in the determination of a sentence. However,



the England and Wales jurisprudence has developed exceptions in this regard when certain
categories of victims request a more lenient sentence. The standard set by the courts of England
and Wales confines this to cases where the suffering of the victims is increased by the sentence
set by the courts, or where the forgiveness of the victim indicates that he or she is less negatively
affected than might be expected. This approach has, however, only led to a reduction in the
custodial sentences imposed in the relevant matters, and not a replacement of the custodial
sentence with a non-custodial one. This indicates the general sentencing mode is retributive and
the approach of the appeal courts in England and Wales does not amount to a full application of
restorative justice. However, through considering the harms and needs of victims and
ameliorating the sentences accordingly, a restorative justice approach is blended with a just
deserts requirement for the protection of lower limits. This ensures that the principles of
proportionality, certainty and consistency are still generally adhered to. It is concluded that, had
the Thabethe court taken proper cognisance of comparative legal developments, it might have
found a way to incorporate the victims’ views on sentence. It is, however, possible that concerns
for proportionality and consistency would have prevented the non-custodial outcome that she
desired. Nevertheless, had the court noted and applied the developments in the case law of
England and Wales would, at very least, have created a better precedent by providing guidelines
to inform the complex, but important process of considering victims mitigating opinions in the

sentencing process.
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