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ABSTRACT

The establishment of the East African Community (EAC) in 1999 brought with it new expectations
for the citizens of the East African region. The main objective of the EAC is to bolster
development in various fields such as economic, social, cultural, research, technology and legal
affairs. In order to reach such an objective, the EAC member states have pledged to adhere to
human rights, as one of the founding principles of the EAC. Member states are also required to
respect accepted universal human rights standards when carrying out Community activities. In
order to ensure that EAC values, as provided in the EAC Treaty, are preserved, member states
voluntarily decided to put in place a judicial organ for the Community - the East African Court of
Justice (EACJ). The Court is the main judicial organ of the EAC, with the primary responsibility for
interpreting and applying EAC law. Despite the fact that human rights constitute one of the EAC
norms, the EACJ has yet to be granted an explicit human rights jurisdiction. It has thus fallen on
the Court to engage in judicial activism to indirectly protect human rights within the Community.
Thus, this study examines the role of the EACJ in protecting human rights within the EAC, as well
as the challenges it is facing at present and its prospects. This study, therefore, demonstrates
that the current limitation on the human rights jurisdiction of the EACJ has rendered the Court
unable to protect human rights effectively within the EAC.

Keywords: East African Court of Justice, East African Community, sub-regional courts, EAC
Treaty, international courts, sub-regional organisations, human rights,
protection, African regional economic communities and regional integration.
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Background to the study

Respect for human rights has emerged to be a dominant subject in the contemporary

agenda of regional integration." The relevance of human rights in regional integration is

evident from the number of international organisations which have made human rights

one of their governing principles. Some organisations have gone further by requiring

respect for human rights to be one of the prerequisites for acquiring their membership.?

The presence of human rights in the founding treaties of international organisations

underpins the important role that human rights have in regional integration initiatives.

To ensure that member states and the institutions of an organisation adhere to the

treaty norms, a judicial organ is normally established under the auspices of these

See A Kaczorowska Public international law (2010) 532; A Catrinoiu ‘Protection of democracy
and human rights in the international legal system’ (2011) 3 Contemporary Readings in Law and
Social Justice 160; P Camino ‘The human element: The impact of regional trade agreements on
the human rights and the rule of law’ (2011) 42 Inter-American Law Review 265; SF Musungu
‘Economic integration and human rights in Africa: A comment on conceptual linkage’ (2003) 3
African Human Rights Law Journal 88.

Art 49 read together with art 2 of the Treaty on the European Union (TEU), art 3(b) of the EAC
Treaty, art 3 of the Statute of the Council of Europe.
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organisations. Such progress in modern international law is a clear attempt to realise

the rule of law beyond national borders.’

It is now accepted that human rights in Africa are under the auspices of regional and
sub-regional organisations. The role of African sub-regional courts in protecting human
rights within their respective organisations is gradually taking shape.® Most African
regional economic communities (RECs), established as building blocks in the African
economic integration process, have made the promotion and protection of human
rights one of the governing principles for achieving their goals.” Some REC treaties refer
to the African Charter on Human and Peoples’ Rights (African Charter) as the normative

standard for realising human rights within their respective communities.®

So far, the Economic Community of West African States (ECOWAS) has emerged as the
most active REC in promoting and protecting human rights in Africa.” The revised
ECOWAS Treaty of 1993 refers to human rights as one of the fundamental principles
that should be adhered to in pursuing Community objectives..8 In order to ensure that

human rights are strongly protected, the ECOWAS Community Court of Justice (ECOWAS

A Nollkaemper National courts and the international rule of law (2011) 1.

See LN Murungi & J Gallinetti ‘The role of sub-regional courts in the African human rights
system’ (2010) 7 SUR-International Journal on Human Rights 119.

Art 6(d) and 7(2) of the EAC Treaty, art 6(e) of the COMESA Treaty, art 6A(f) of the IGAD
Agreement, art 4(g) of the ECOWAS Treaty and art 4(c) of the SADC Treaty.

Art 4(g) of the ECOWAS Treaty, art 6(d) of the EAC Treaty. For a discussion on the application of
the in RECs see ST Ebobrah ‘Application of the African Charter by African sub-regional
organisations: Gains, pains and the future’ (2012) 16 Law, Democracy and Development 49.
According to Justice Nana Daboya (the former President of the ECOWAS Court), the ECOWAS
Court had received more than 100 cases from during the period 2005-2011. The majority of
these cases were human rights cases. See National Daily Newspaper ‘ECOWAS Community Court
handled 100 cases in six years — President’ at http://nationaldailyngr.com/news-extra/ecowas-
community-court-handled-100-cases-in-six-years-—president (accessed on 29 September 2012).
ECOWAS is an intergovernmental organisation with 15 member states, namely: Benin, Burkina
Faso, Cape Verde, Cote d’lvoire, The Gambia, Ghana, Guinea, Guinea Bissau, Liberia, Mali, Niger,
Nigeria, Senegal, Sierra Leone and Togo. ECOWAS was formed in 28 May 1975. For an
understanding of human rights mandate of ECOWAS see ST Ebobrah ‘Legitimacy and feasibility
of human rights realisation through regional economic communities in Africa: The case of the
Economic Communities of West African States,” LLD thesis, Faculty of Law, University of Pretoria
(2009); ST Ebobrah (2009) ‘A critical analysis of the human rights mandate of the ECOWAS
Community Court of Justice’ The Danish Institute for Human Rights: Copenhagen. Available at
http://www.escr-net.org/usr_doc/S_Ebobrah.pdf (accessed on 27 June 2012)

Art 4(g) of the revised ECOWAS Treaty.
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Court) is conferred with an explicit human rights jurisdiction to determine human rights

disputes.’

The direct involvement of sub-regional organisations in protecting human rights is an
encouraging development. In fact, such evolution is the best way of complementing the
already existing African human rights system.10 For instance, the ECOWAS Court has
addressed numerous issues, such as slavery, which are yet to be given much attention
by the African Commission on Human and Peoples’ Rights (African Commission) or the
African Court on Human and Peoples’ Rights (African Court). At the end, the ECOWAS
Court has been making a telling contribution to the African human rights

jurisprudence.11

In East Africa, after the rebirth of the East African Community (EAC), EAC citizens seem
set for improvement in their economic, social and political life, based on the nature and
progress of EAC integration.’? With the aspiration to fast-track and deepen regional
integration, the EAC member states aimed at developing various programmes and
policies in different areas, including the economic, social, political and legal spheres.13
They are also committed to observing the principles of good governance, including
adherence to the principles of democracy, rule of law, social justice and human rights.™

The East African Court of Justice (EACJ) is one of the organs of the EAC with the main

Art 9(4) in art 3 of the Supplementary ECOWAS Court Protocol. Other RECs such as the Arab
Maghreb Union (AMU) have not adequately integrated human rights, to the extent that their
founding treaties do not refer to human rights. See the 1983 Treaty establishing the Economic
Community of Central African States and the 1989 Treaty establishing the Arab Maghreb Union.
See ST Ebobrah ‘Towards a positive application of complementarity in the African human rights
system: Issues of functions and relations’ (2011) European Journal of International Law 633.

KJ Alter, LR Helfer & JR McAllister ‘A new international human rights court for West Africa: The
ECOWAS Community Court of Justice’ (2013) 107 American Journal of International Law 737,
775.

The EAC is one of the African RECs consisting of Burundi, Kenya, Rwanda, Tanzania and Uganda.
The new EAC was established in 1999 after the signing of the EAC Treaty that entered into force
in 2000. The 1999 Treaty was signed by the original founding members of the EAC which were
Kenya, Tanzania and Uganda. Burundi and Uganda acceded to the EAC treaty in 2007.

Art 5 of the EAC Treaty.

Art 6(d) and 7(2) of the EAC Treaty.

10

11

12

13
14
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task of ensuring adherence to EAC law." Unlike the ECOWAS Court, the EACJ is yet to be
given an explicit mandate to adjudicate human rights disputes.'® However, the Court is

arguably protecting human rights in the EAC indirectly through judicial creativity."’

Historically, an attempt to establish an international organisation in East Africa dates
back to 1967, when the former EAC was established. Unfortunately, this organisation
collapsed in 1977 after existing for only ten years.'® Some of the factors that contributed
to the collapse include a lack of political will to strengthen the EAC among the founding
EAC leaders; a lack of strong participation by the private sector and civil society in the
activities of the Community; and a lack of appropriate policies for strengthening regional
integration in East Africa.’® During the time of the former EAC, human rights were not a
matter of pressing concern.”® The now defunct East African Court of Appeal was the
highest judicial organ in the region, hearing all appeals of a civil and criminal nature but

not including constitutional matters originating from the member states.”!

When one assesses the progress of the EACJ, it is easy to discover that its functioning
has to some extent been politicised. Such politicisation stalls its effectiveness and

efficiency in discharging its duties. The politicisation of the EACJ was manifested for the

> The EAC] is established under art 9 and 23 of the EAC Treaty.

Art 27(2) of the EAC Treaty provides that the EACJ shall have such other original, appellate,
human rights and other jurisdiction as will be determined by the Council of Ministers on a future
date. For extending the jurisdiction of the EACJ, the EAC member states shall conclude a
protocol for extending the jurisdiction of the Court.

See A Possi ‘The East African Court of Justice: Towards effective protection of human rights in
the East African Community’ (2013) 17 Max Planck Yearbook of United Nations Law 173; JT
Gathi ‘Mission creep or a search for relevance: The East African Court of Justice's human rights
strategy’ (2013) 24 Duke Journal of Comparative & International Law 249.

For details of the history and reasons behind the collapse of the former EAC see: A Hazlewood
‘The end of the East African Community: What are the lessons for regional integration
schemes?’ in Rl Onwuka (ed) The future of regionalism in Africa (1985) 40; JS Nye Pan-Africanism
and East African integration (1966); B Katembo ‘Pan Africanism and development: The East
African Community model’ (2008) 2 Journal of Pan African Studies 107.

Preamble to the EAC Treaty.

In Tanzania, for example, the Bill of Rights was not incorporated in the Constitution until 1984.
The primary goal of the former EAC was to foster economic integration. An economic integration
model has been manifested in most parts of the world. In the then European Economic
Community, the 1957 Treaty of Rome made little mention of human rights, merely containing a
few provisions that guaranteed worker conditions in the working environment.
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first time after the EACJ’s ruling in Anyang’ Nyong’o and Others v Attorney General of
Kenya (Anyang’ Nyong’o case).’? The ruling prevented nine Kenyans, who were
nominated as members of the East African Legislative Assembly (EALA), from taking
office owing to irregularities that occurred in the election process in the Kenyan
National Assembly. Consequent to the ruling, tension arose between the EAC Summit,
which is the highest political organ in the Community, and the Court. Soon after the
Court’s ruling, the EAC Summit, at an extraordinary meeting held in November 2006,

endorsed recommendations by the Council of Ministers for amending the EAC Treaty.”*

The 2007 amendments to the EAC Treaty have had an impact on the current and future
functioning of the EACJ. The amendments restructured the Court by introducing a new
structure comprising the First Instance Division and an Appellate Division,** limiting the
Court’s jurisdiction,? introducing a two-month limitation clause for individuals to lodge
their complaints before the Court,”® introducing additional grounds for the removal and
suspension of Court judges, and increasing the control of the EAC Summit over the

Court.”’

As a result of the manner in which the EAC Treaty was amended, civil society in the
member states challenged the legality of the amendment process. In East African Law
Society and Others v Attorney General of Kenya,’® the applicants contended that the
prescribed procedures under article 150 of the EAC Treaty were not complied with and,

therefore, the amendments amounted to an infringement of the principles enshrined

22 Anyang’ Nyong’o & Others v Attorney General of Kenya, Ref No 1 of 2006. For a discussion on

the controversy over elections for electing members of the East African Legislative Assembly see
H Onoria ‘Botched-up elections, treaty amendments and judicial independence in the East
African Community’ (2010) 54 Journal of African Law 74.

See the Communiqué of the EAC Summit. 30 November 2006. In 14 December 2006, the EAC
Summit adopted the amendments to the EAC Treaty. The last instrument for ratification of the
amendments to the EAC Treaty was deposited on 19 March 2007, making the Treaty
enforceable.

Art 23(2) of the EAC Treaty.

Art 30(3) of the EAC Treaty.

Art 30(2) of the EAC Treaty.

Art 26 of the EAC Treaty.

East African Law Society & Others v Attorney General of Kenya, Ref No 3 of 2007.
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under the EAC Treaty.”® This reference was a result of the hurried process for amending
the EAC Treaty without conducting widespread consultation within the Community. In
determining the reference, the EACJ held that the failure to carry out consultations

before amending the EAC Treaty was contrary to the principles governing the EAC.

The politicisation of the functioning of judicial organs has also been manifested itself in
other RECs. Following the decision of the Southern African Development Community
(SADC) Tribunal in Mike Campbell v Zimbabwe (Campbell case)®* and subsequent
refusals to comply with the Campbell case related decisions of the SADC Tribunal by
Zimbabwe, the operations of the Tribunal have become intensely politicised. The
Tribunal has consequently been suspended since August 2010 as a result of Zimbabwe
questioning the legitimacy of the Tribunal’s existence.’ In August 2014, the SADC
Summit adopted a new Protocol on the SADC Tribunal. As expected, the Protocol
removes the right of individuals to access the Tribunal. It allows the Tribunal to interpret

the SADC Treaty and its protocols in disputes involving states only, thus excluding

2 Art 150(4) and (5) provides for the time framework of the amendment process of the EAC

Treaty.

Mike Campbell v Zimbabwe, SADC (T) 02/2007. On 11 October 2007, the applicants filed an
application to the SADC Tribunal challenging the acquisition of their agricultural land by
Zimbabwe. The applicants also filed an application asking the Tribunal to restrain the
government of Zimbabwe from removing or allowing the removal of the applicants from their
land, pending the determination of the matter. The interlocutory application was granted on the
13 December 2007. In the main application, the applicants claimed that the acquisition
undertaken by the Zimbabwe government was based on racial discrimination and were denied
access to courts to challenge the acquisition of their land.

The SADC Tribunal twice referred the matter to the SADC Summit to take further action against
Zimbabwe, as provided under Art 32(5) of the SADC Treaty, for non-compliance of the Tribunal’s
decision. (Mike Campbell & Another v Zimbabwe SADC (T) 03/2009, and Fick and Another v
Zimbabwe SADC (T) 01/2010). There were efforts of enforcing the SADC Tribunal’s decision in
other SADC countries see (Louis Fick Pretoria High Court 7781/2009). For an overview
understanding of the SADC Tribunal see M Jo Nkhata ‘The role of regional economic
communities in protecting and promoting human rights in Africa: Reflections on the human
rights mandate of the Tribunal of the Southern African Development Community’ (2012) 20
Journal of International and Comparative Law 87; DC Ruppel & FK Bangamwabo ‘The SADC
Tribunal: a legal analysis of its mandate and role in regional integration’ in A Bosl et al (eds)
(2008) Monitoring regional integration in Southern Africa Yearbook 179, ST Ebobrah ‘Tackling
threats to the existence of the SADC Tribunal: A critique of perilously ambiguous provisions In
the SADC Treaty and the Protocol on the SADC Tribunal’ (2010) 4 Malawi Law Journal 199.
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individual access.*? Civil society in the Southern Africa region and across the continent is
campaigning tirelessly to restore the original jurisdiction of the SADC Tribunal. Despite
efforts to engage with member states and inform them of their legal obligations toward
the Tribunal, however, SADC leaders are yet to be persuaded by civil society to change

their stance on the Tribunal, rendering the efforts almost futile.

Before the adoption of the current SADC Tribunal Protocol, there were a number of
attempts to re-instate individual access to the Tribunal. In Luke Tembani and Benjamin
Freeth v Angola,*® the applicants invited the African Commission to declare that the act
of the SADC member states of suspending the Tribunal was contrary to the African
Charter provisions particularly article 7 and 26. The major issue of contention that
transpired in the proceedings was whether the African Commission has jurisdiction to
adjudicate on the matter of another sub-regional organisation that is not a party to the
African Charter. The Commission observed that the case was against SADC member
states in their national capacity, and not SADC, and that, therefore, the communication
was declared admissible. On the merits, the African Commission dismissed the
application on the basis that the provisions upon which the applicants relied (article 7
and 26 of the African Charter) impose an obligation on a member state to ensure access
to justice and the judicial independence of national courts and not the SADC Tribunal.

The matter was thus dismissed.>*

In ECOWAS, there was an unsuccessful attempt by the government of the Gambia to
distort the functioning of the ECOWAS Court. The government of the Gambia proposed
amendments to the ECOWAS Court protocol after being aggrieved by the ECOWAS
Court’s decision in Ebrimah Manneh v The Gambia.> The proposed amendments sought

for the addition of the requirements for admissibility of cases before the ECOWAS Court

32 Para 24 of the SADC Summit Communiqué (18 August 2012).

Communication 409/12.
Communication 409/12, 146.
» Suit No. ECW/CCJ/APP/04/07.
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to include the exhaustion of the local remedies rule.>® The proposed amendments were
nevertheless rejected, as recommended by the Committee of Legal Experts that was
tasked with conducting a study on the possibility of implementing the proposed

7
amendments.?

In as far as human rights protection in the EAC is concerned, the EACJ heard the first
matter relating to human rights in James Katabazi and Others v The Secretary General of
the EAC and Others (Katabazi case).® In that case, the applicants questioned the
interference in the Court process by Ugandan security officials in refusing to implement
the decision of the High Court of Uganda after they had been granted bail. The
applicants contended that the re-arrest of the applicants after the High Court of Uganda
had granted them bail was contrary to the principles enshrined in the EAC Treaty. The
Attorney General of Uganda raised a preliminary objection asserting that the Court
lacked the jurisdiction to deal with human rights matters, as the allegations against
Uganda were of a human rights nature and thus the Court could not deal with such
matters. The Court went on to hold that ‘while the Court will not assume jurisdiction to
adjudicate human rights disputes, it will not abdicate from exercising its jurisdiction of
interpretation under article 27(1) merely because the reference includes allegations of

human rights violations’.*

After the Katabazi case, human rights activists and civil society in the EAC called for the
EACJ to be vested with an explicit human rights mandate. In Sitenda Sebalu v Secretary
General of EAC and Others,”® an applicant in this matter after being unsuccessful in
Ugandan courts questioned the commitment of Ugandan officials in expanding the

EACJ’s jurisdiction as provided in article 27(2) of the EAC Treaty. It was held that the

% See Amnesty International: public statement, West Africa: Proposed amendment to ECOWAS

Court jurisdiction is a step backward, 28 September 2009, available at
http://www.amnesty.org/en/library/asset/AFR05/005/2009/en/2cff9a94-0944-4ecl-
85bc599a8971f0f3/afr050052009en.pdf (accessed on 13 June 2012).

F Viljoen International human rights law in Africa (2012) 499.

James Katabazi & Others v The Secretary General of the EAC & Attorney General of Uganda, Ref
No 1 of 2007.

Katabazi case, 16.

Ref No 1 of 2010, EACI First Instance Division.
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delaying process by the government of Uganda in facilitating the adoption a protocol
that would extend the EACJ’s jurisdiction that would also enable the Court to adjudicate
human rights disputes infringes on the founding principles enshrined in the EAC Treaty

to which the EAC member states have committed themselves.*

A number of human rights related cases have been brought before the EACJ following
the decision in the Katabazi case.*” Although most cases have faced preliminary
objections from the respondent states challenging the jurisdiction of the Court to
adjudicate what they classify as human rights cases, on a number of occasions, when
determining such cases, the EACJ used the same reasoning as in the Katabazi case that it
would not shy away from exercising its duty of interpreting the EAC Treaty, even if the

matter before it is of a human rights nature.

In the past three years there has been some progress in extending the EAC)'s
jurisdiction. However, the current draft protocol for extending the jurisdiction of the
EACJ does not extend the Court’s jurisdiction to dealing with human rights disputes. On
April 2012, EALA passed the EAC Human Rights Bill, which is now waiting to be assented
by the EAC Summit in order to become EAC law.* It is hoped that the EAC Bill of Rights
will be assented by the Summit in the near future. If this Bill is endorsed, it will be a step
forward in the process of conferring the EACJ with an explicit human rights mandate.
Furthermore, in what is largely perceived as a political move, the EALA passed a
resolution asking the EAC Council of Ministers to ‘implore’ the International Criminal
Court (ICC) to bring the case of the accused Kenyan officials, facing trial in the ICC as a

result of the aftermath of the 2007 Kenyan general elections, before the EACJ.** On 28

“ Ref No 1 of 2010, 49.

See Plaxeda Rugumba v Secretary General of the EAC & Attorney General of Rwanda, Ref No 8 of
2010, EAC First Instance Division, Mary Ariviza & Another v Attorney General of Kenya & Others,
Ref No 7 of 2010, EACI First Instance Division, Emmanuel Mjawasi & Others v Attorney General
of Kenya, Ref No 2 of 2010, EAC]J First Instance Division.
Seehttp://www.eala.org/oldsite041111/media-centre/press-releases.html (accessed on 7 May
2012).

See  the EALA resolution adopted on 26  April 2012  available at
http://www.eala.org/oldsite041111/key-documents/doc_details/266-resolution-seeking-to-try-
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April 2012, the resolution was submitted to the Summit to amend article 27 of the EAC
Treaty in order to confer jurisdiction on the EACJ in criminal matters and to give the
intended amendments retrospective effect.** Citizens of the EAC are waiting to see
whether the EACJ will be given jurisdiction to adjudicate cases of criminal cases which
could also be used as a path to ultimately open the way for the EACJ to adjudicate

human rights cases.

Following the above narration, it is evident that the operations of the REC judicial
organs are under threat from the member states. The decision of the SADC Tribunal in
the Campbell case, which had human rights elements, placed Zimbabwe under the
international spotlight for all the wrong reasons. That decision led to the politicisation of
the SADC Tribunal and it is deemed undesirable for such events to spill over to other

RECs including the EAC.

The EAC member states are reluctant to confer the EACJ with an explicit human rights
mandate. Indeed, it needs to be considered whether EAC member states fear being
under international scrutiny by giving the EACJ an explicit human rights mandate. One
needs to consider that human rights constitute the founding values of the EAC which are
beneficial for all EAC citizens. Thus, human rights are essential for the survival of the

EAC.

This study, therefore, explores ways to which the EACJ can protect human rights
effectively in the EAC, taking into consideration the important role that human rights

plays in the regional integration process.

kenya-2007-general-elections-aftermath-accused-persons-at-eacj-not-icc.html (accessed on 7
May 2012).
As above.
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1.2 Problem statement

The EACJ is not able to protect human rights in the EAC effectively owing to the
limitations imposed under article 27(2) of the EAC Treaty, together with the continuing

politicisation of its functioning. Article 27(2) provides that

The Court shall have such other original, appellate, human rights and other
jurisdiction as will be determined by the Council at a suitable subsequent date.
To this end, the [member states] shall conclude a protocol to operationalize the
extended jurisdiction.

Article 27(2) of the EAC Treaty denies the EACJ an opportunity to protect human rights
appropriately in the EAC. The article sets a future date for the adoption of a protocol for
expanding the jurisdiction of the Court by the Council of Ministers when deemed
necessary. As demonstrated in chapter 3 of this study, article 27(2) of the EAC Treaty
has made EACJ judges cautious when adjudicating cases that touch on human rights.
The EACJ has often relied on other forms of cause of action, such as an infringement of
the rule of law, which is not mentioned under article 27(2) of the EAC Treaty. As a result
of the continuing presence of article 27(2) of the EAC Treaty and delays in adopting the
protocol that would extend the jurisdiction of the EACJ to the adjudication of human
rights disputes, the progress of EAC integration will be hampered. human rights are in

danger of being undermined.

Due to the hostile attacks on the Court by EAC member states in 2007, the EACJ judges
will continue to be defensive and cautious when dealing with human rights disputes or
any matter relating to human rights. Considering the nature of EAC integration, it is
inevitable that the EACJ will continue to receive many cases with human rights
elements. Issues such as the free movement of persons and the right to residence are
directly linked to the common market stage of regional integration, which is where the
EAC finds itself today. Thus, it is practically impossible for the EACJ to avoid hearing such

cases from EAC individuals.
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In cases that touch on human rights, EACJ judges have often presented considerable
findings. However, it would seem that EACJ judges are reluctant to engage in any
political confrontations with member states. The judges of the EACJ are well aware of
the impact of the Anyang’ Nyong’o decision, which led to the EAC Treaty being
amended, in turn leading to the jurisdiction of the Court being further limited and the
security of tenure of the Court judges being compromised. The EACJ) judges are also
aware of what is happening within the SADC Tribunal, which is currently suspended
after interpreting a highly politicised case involving the land reform process in
Zimbabwe from a human rights angle. It is thus likely that the EACJ will continue to be
careful when receiving human rights cases or cases with human rights elements.
Perhaps the current hesitation on the part of the EACJ to directly interpret human rights
related cases is the correct approach and thus crucial for its survival, but it is not an

ideal solution to the existing ambiguity over its human rights jurisdiction.

On the part of the politicisation, it is hard to deny that the activities of the EACJ are
highly politicised by political leaders within the EAC. To date, the protocol that would
extend the jurisdiction of the EACJ to the adjudication of human rights cases has not
been adopted, even though the process for adopting such a protocol started back in
2004. Furthermore, the EAC Treaty amendments of 2007, which were undoubtedly a
political response to the EACJ’s decision regarding the election of members of the EALA
from Kenya, resulted in the jurisdiction of the EACJ being limited and its independence
being curtailed. The recent attempt for enabling the EACJ to receive cases of criminal
nature is yet another proof of the politicisation of the Court. Even if the EAC] is to be
given an explicit human rights mandate, the fact that it lacks judicial independence

would also limit its ability to protect human rights.

With the continuing struggle to give the EAC) an explicit human rights mandate
persisting, human rights situation in East Africa is dismal. It is a fact that in East Africa,

still there are on-going restrictions on the enjoyment of civil and political rights together
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with social and economic rights.*® Acts of physical violence prevail particularly with
regard to vulnerable groups; and East African citizens are to a large extent being denied
justice in their domestic courts.*’ In 2007 the world witnessed human rights violations in
Kenya during the violence that ensued after the national elections.*”® The region also
experienced the unforgettable Rwandan genocide of 1994, during which an estimated
800 000 people lost their lives. Such a tragedy needs an appropriate transitional justice,

a role that the EACJ can also be involved.*

Despite of the lack of human rights jurisdiction, many cases brought before the EAC)
have been directly linked to human rights. Applicants tend to invite the EACJ to interpret
the African Charter as provided in the EAC Treaty. Seemingly, EAC citizens have
developed confidence in the EACJ) with regard to the administration of community

justice, which includes human rights protection.

1.3 Research objective and questions

The primary objective of this study is to assess whether the EACJ can play a role in
protecting human rights, as well as suggesting the ways of improving such role. The
rationale behind this study is that the current approach of regional integration has
shifted from concerning merely economic integration to include social, economic and

political integration initiatives. As such, human rights, peace and security, development,

16 For example, in Christopher Mtikila v Attorney General, Civil case No 10 of 2005, the Court of

Appeal of Tanzania, the Court of Appeal of Tanzania was not bold enough to declare that citizens
of Tanzania have a right to take part in the general elections without being forced to be affiliated
with any political party.

See the East and Horn of Africa Human Rights Defenders Project (EHAHRDP): A report on an
overview of the human rights situation in the east and the horn of Africa presented to the 49th
session of the African Commission on Human and Peoples in 2011, available at
http://www.defenddefenders.org/wpcontent/uploads/2011/07/49th--report-April-2011.pdf
(accessed on 12 August 2012).

It is estimated about 1 200 people lost their lives as a result of the violence that broke out in
response to the presidential election results. See the report by the United Nation High
Commissioner for Human Rights fact-finding mission to Kenya, February 2008, available at
http://blog.ushahidi.com/wpcontent/uploads/2008/03/final-ohchr-kenya-report-19-
march2008.pdf (accessed on 12 August 2012).

47

48

49

The UN Human Rights Council:
http://www.unitedhumanrights.org/genocide/genocide_in_rwanda.htm (accessed on 12 August
2012).
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HIV and AIDS, science and technology, and legal affairs have all become an integral part

of regional integration. For this reason, judicial organs play a key role in ensuring that

regional integration is fast-tracked and deepened in a manner envisaged by member

states. This study, therefore, addresses the key question of how the EACJ can effectively

protect human rights in the EAC. In responding to this question, the study seeks to

answer the following related sub-questions:

Are there human rights norms in the EAC? In the second chapter, this study
responds to this question by highlighting the existing features that signify the
existence of human rights in the EAC. It is evident from the EAC Treaty itself that

the EAC has integrated human rights into its agenda.

After answering the first sub-question, this study proceeds by addressing the
second sub-question: What is the role of the EACJ in protecting human rights in
the EAC so far? In chapter 3, this study analyses the functioning of the EACJ in its
guest to protect human rights. Accordingly, the study provides some alternatives
for the EACJ in its quest for the protection of human rights in the Community, as

a response to the main ‘how’ question of this study.

When assessing the functioning of a judicial organ such as the EACJ, it is crucially
important to pinpoint the main challenges facing such an organ so as to identify
relevant recommendations for its functioning. In doing so, this study answers the
following question: What are the existing challenges currently facing the EAC)
that undermine its role in protecting human rights? In responding to this
guestion, the study recommends some solutions and approaches that could

support the Court in overcoming the existing challenges.

14

© University of Pretoria



Chapter 1 Introduction to the study

1.4 Significance of the study

This study acknowledges the existing literature on the work of African sub-regional
courts in protecting human rights. However, this study adds a new dimension to the well
documented literature. The main focus of this study is on the human rights work of the
EACJ. In terms of this focus, the study settles the continuing debate on whether the
EACJ has a role to play in protecting human rights in the EAC. This study shows that
human rights form an integral part of the EAC integration initiatives and, therefore, the
EACJ has a role to play in it. For meeting its objectives, the study provides some
solutions for the EAC) in order to protect human rights effectively. The
recommendations given can be adopted by EAC leaders and Court judges to enable the
Court to pursue its goals effectively. This study is also significant as it exposes some of
the key challenges facing the EACJ; in the existing literature the drawbacks facing the
EACJ are hardly addressed.

One significant feature of this study relates to chapter 4, which attempts to promote the
culture of judicial independence in the EACJ, which the study finds is a prerequisite for
the effective protection of human rights. To date, there is no study that has addressed
the issue of judicial independence of African sub-regional courts. This study therefore,
apart from adding a new contribution by promoting the culture of judicial independence
of the EACJ as a way of creating the basis for effective human rights protection, also
promotes the culture of judicial independence for all existing international judiciaries.
This study is thus of general value and importance to all legal academics, legal

practitioners and human rights defenders, not only in Africa, but also across the world.

1.5 Literature review

A number of studies have been conducted relating to recent human rights

developments in RECs. In these studies, despite the fact that many scholars reflect on
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how human rights are realised in RECs, few have discussed the politicisation of REC

judicial organs or have dwelt specifically on the work of the EACJ.>°

In answering the question as to whether human rights should be incorporated into
RECs, Ebobrah is of the view that RECs could be essential for the realisation of human
rights in Africa without ‘compromising their economic objectives’. He adds that there
should be a good relationship between RECs and their member states, as well as with
the African Union (AU), in order for RECs to strongly adhere to human rights.”* This
argument affirms the potential of RECs in promoting and protecting human rights in
Africa. What should be considered is the manner in which a particular REC can discharge
its duties and its relationship with other existing systems at regional and domestic level

in its quest for the safeguarding of human rights.

Concerning the impact of the amendments to the EAC Treaty on the functioning of the
EACJ, the independence of the EACJ is in danger of being tarnished. At times, the 2007
amendments to the EAC Treaty have been criticised for being ‘superfluous’. According
to Onoria, the consequences of the amendments to the EAC Treaty are ‘far-reaching’ on

the side of the EACJ. He is of the view that the amendments have weakened the

>0 AR Lamin ‘African sub-regional human rights courts: The ECOWAS Court of Justice, the SADC

Tribunal and the EAC Court of Justice comparative perspective’ in J Akokpari & DS Zimbler (eds)
African Human Rights Architecture (2008); ST Ebobrah ‘Legitimacy and feasibility of human
rights realisation through regional economic communities in Africa: The case of the Economic
Communities of West African States’ (2009); H Onoria ‘Locus standi of individuals and non-state
entities before regional economic integration judicial bodies in Africa’ (2010) 18 African Journal
of International and Comparative Law 143; N Nwogu ‘Regional integration as an instrument of
human rights: Reconceptualising ECOWAS (2007) 6 Journal of Human Rights 345; Murungi &
Gallinetti (2010) 7 SUR-International Journal on Human Rights 119; ST Ebobrah ‘Litigating human
rights before sub-regional Courts in Africa: Prospects and challenges’ (2009) 17 African Journal
of International and Comparative Law 79; SF Musungu (2003) 3 African Human Rights Law
Journal 88; SB Bossa ‘Towards a protocol extending the jurisdiction of the East African Court of
Justice’ (2006) 4 East African Journal of Human Rights and Democracy 31; TO Ojienda ‘Alice’s
adventures in Wonderland: Preliminary reflections on the jurisdiction of the East African Court
of Justice’ (2004) 2 East African Journal of Human Rights and Democracy 94; OC Ruppel ‘Regional
economic communities and human rights in east and southern Africa’ in JA B6sl & J Diescho
(eds) Human rights in Africa (2009).

Ebobrah ‘Legitimacy and feasibility of human rights realisation through regional economic
communities in Africa: The case of the economic communities of West African states’ (2009) 15.

51
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functioning of the EACJ; as a result, the work of the Court may be fruitless owing to a

lack of independence.”

As regards the independence of the EACJ judges, these judges are appointed by the
Summit after being nominated by the EAC member states. However, there is no
uniformity in the procedures for nominating judges among the EAC countries. The
functioning of the EACJ is thus in potential danger of coming under the scrutiny of
political leaders.>® Bartels acknowledges that ‘the removal of political involvement from
the appointment process is not necessarily cost free’.>* In stating the advantages for
member states when nominating a judge, Bartels avers that having a national judge in
the tribunal — by virtue of the selection and nomination process — means that the
defendant state at the receiving end of the court’s decision would find it politically

difficult to claim that the decision was biased.>”

In analysing the necessity of establishing a two-tier court structure in the EACJ, to some
the establishment of the Appellate Division by itself is commendable, as individuals will
have a forum where they can lodge their appeals. To others, the timing of establishing
the Appellate Division invites more scepticism.56 Viljoen avers that ‘although the
addition of an Appellate Division seems superfluous and invites the suspicion of new
appointments closely aligned to governments and their priorities, the addition of such a

division in itself is not a cause for alarm’.>’

In November 2004, the decision was reached to embark on the process for adopting a
protocol to extend the jurisdiction of the EACJ. However, since then the process has
been delayed owing to the lack of political will on the part of EAC political leaders. A

reference was subsequently filed before the EACJ declaring that the delay in adopting

> Onoria (2010) 54 Journal of African Law 74, 84.

Art 24(1) of the EAC Treaty.

L Bartels ‘Review of the role, responsibilities and terms of reference of the SADC Tribunal (2011)
70.

As above.

See Onoria (2010) 54 Journal of African Law 74.

Viljoen (2012) 500.

53
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55

56
57
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the protocol for extending the EACJ with human rights and appellate jurisdiction was
against the principle of good governance to which the EAC member states are bound to
adhere. According to Ruhangisa, the delay in adopting the Protocol that would extend
the EAC)’s jurisdiction to include dealing with human rights matters denies the Court an
opportunity to play an important role in addressing human rights violations in the
Community.”® Ojienda is of the view that there will be delays in adopting the Protocol
because EAC political leaders are the ones heavily involved in the process.59
Furthermore, Bossa emphasises the importance of a strong EACJ in order to reach its
main objective of attaining political federation.? In stressing the importance of regional
courts to have a human rights mandate, Quashigah is of the view that for courts to be
effective in their protection of human rights, the nature of their jurisdiction and the
effects of their decisions matter more than their creation.®® It is evident that the mere
establishment of the EACJ is not enough when there is an urgent need to promote and

protect human rights in East Africa.

Generally, enforcement of the decisions of an international judicial organ is not the
custom in some states. Murungi and Gallinetti highlight the importance of REC courts to
have their decisions for protecting human rights enforced.®? There are concerns that the
REC courts will suffer the same difficulties in having their decisions complied with by
member states as any other international court.®® This being one of the most pressing
challenges facing most international courts, this study attempts to suggest one of the
best practices that could be adopted by the EAC to allow the decisions of the EACJ to be

enforced without facing unnecessary limitations from politicians.

8 JE Ruhangisa (2011) ‘The East African Court of Justice: Ten years of operations, achievements

and challenges’, available at http://www.eacj.org/docs/EACI-Ten-Years-of-Operation.pdf
(accessed on 12 February 2011) 26.

Ojienda (2004) 2 East African Journal of Human Rights and Democracy 94, 96.

See Bossa (2006) 4 East African Journal of Human Rights and Democracy 31.

EK Quashigah ‘Human rights and integration’ in R Lavergne (ed) Regional Integration and
Ccooperation in West Africa: A multidimensional perspective (1997) 261, 266.

See Murungi & Gallinetti (2010) 7 SUR-International Journal on Human Rights 119.

Murungi & Gallinetti (2010) 7 SUR-International Journal on Human Rights 119, 128.

59
60
61

62
63
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Little attention was given to the Court in its early days of existence.®* Perhaps EAC
member states underestimated the impact that the EACJ could have in the EAC.% Today,
the EACJ) plays an important role of guiding EAC integration process as well as
contributing to the advancement of the regional jurisprudence. According to Gathii, the
EAC) ‘exemplifies a new trend in African regional human rights enforcement’.®® He is of
the view that the EACJ was mainly established to deal with trade disputes, but it is able
to find a space for human rights, due to the nature of the EAC integration. It is the
intention of this study to narrate how the EACJ has afforded to accommodate human
rights related disputes. Contrary to Gathii’s argument, the EACJ is not adjudicating
human rights disputes. The Court’s findings in cases that have human rights allegations
are not even placing weight in human rights. The Court is simply employing judicial

activism which indirectly protects human rights.

1.6 Research methodology

This study mainly applies comparative and textual analysis methods of inquiry. The
study has used a comparative method of inquiry in order to take some of the best
practices from other international jurisdictions on how human rights are effectively
protected by judicial organs, with respect to the judicial organs originating from an
economic integration bloc. In the process, this study has adopted relevant primary and
secondary sources for finding relevant information that is useful for the study. Different
treaties, regulations and policy directions are used as primary sources for the study.
Writings of learned scholars, reports of reputable personnel and academic articles are
used as secondary sources. Along with the above-mentioned primary and secondary
sources, unstructured interviews were also conducted. The interviews mainly involved
the Registrar of the EACJ, the Principal Judge and the President of the Court. The

information gathered for this study was up to date as at 30 June 2014.

64
As above.

J Gathii ‘Mission creep or a search for relevance: The East African Court of Justice’s human rights
strategy’ (2013) 24 Duke Journal of International and Comparative Law 249, 250.
As above.
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1.7 Definition of key terms

Human rights

There is no universally accepted definition of human rights. According to Black’s Law
Dictionary, human rights consist of the freedom, immunity and benefits that, according
to modern values, all human beings should be able to claim as a matter of right in the
society in which they live.®” The concept of human rights is closely allied with ethics and
morality within societies. There are different theories attempting to define human
rights. It is not the intention of this study to dwell in such theories. This study’s
approach on human rights is based within the ambit of international human rights law,
that, international community is responsible to safeguard the promotion and protection
of human rights, through different means including mechanisms in a regional

integration.

Governments are responsible for ensuring that citizens are not deprived of their rights
and freedoms. Further, human rights entail internationally guaranteed legal entitlement
of individuals to the state.®® At the 1993 World Conference on Human Rights in Vienna,
it was declared that all human rights are universal and indivisible.®®> Human rights create
entitlement and beneficiaries, with the beneficiaries of those rights being individuals.”
In the past, matters concerning human rights were considered to be dealt with at
national level per se, which is not the case under the modern international law
approach.71 In principle, in terms of current international law practice, individuals are in
a position to challenge the state when its authorities violate their rights, and they are

able to channel their claims to an international organ to which their state is a party.”

Regional integration, economic integration

& Black’s Law Dictionary (2009) USA.

W Kalin & J Kunzli The law of International human rights protection (2009) 32.
Kalin & Kunzli (2009) 20.

Kalin & Kunzli (2009) 31.

See RKM Smith Textbook on international human rights (2005) 7.

Kalin & Kunzli (2009) 17.

68
69
70
71
72
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Regional integration is sometimes referred to as economic integration or regional
economic integration. Most scholars define regional integration in terms of an economic
perspective. According to Asante, economic integration is the process where two or
more countries in a particular area voluntarily join together to pursue common policies
and objectives, in matters of general economic development or in a particular economic
fields of common interest, for the mutual advantage of all the participating states.
Economic integration envisages economic ties between states which are aimed at
harmonising economic and social policies for enhancing sustainable economic growth.
In this study, regional integration refers to the process by which countries in a particular
region agree to cooperate socially, economically, culturally and politically. The study will
use the term ‘regional integration’ as it suits the contemporary nature of international
cooperation, that is, the contemporary model of regional integration includes social,

economic and political integration.
Regional economic communities, sub-regional

The terms ‘region’ and ‘sub-region’ need to be clarified. ‘Region’ refers to the continent;
‘sub-region’ refers to a sub-part of the continent. Regional economic communities exist
when a group of countries in a particular region agree to form an association for the
purpose of economic cooperation. In this study, the term ‘regional economic
communities’ refers to the economic community blocs in Africa, as identified by the
African Union. Regional integration can take a form of continental integration, which is
integration that takes place at the continental level. Accordingly, states cooperate or
adopt treaties that operate within a particular continent. ‘Sub-continental cooperation’
means  sub-regional integration.73 Sub-regional  organisation means an
intergovernmental or supranational organisation in a sub-part of the region or

continent.

7 Ebobrah ‘Legitimacy and feasibility of human rights realisation through regional economic

communities in Africa: The case of the Economic Communities of West African (2009) 19.
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International organisations, intergovernmental organisations and supranational
organisations

Various terminologies are used when referring to international organisations, including
commonly used terms such as ‘intergovernmental organisation” and ‘supranational
organisation’. International organisations are classified into different forms depending

on the purpose of their establishment.

For the purpose of this study, an international organisation is referred to as a group of
states or international institutions that, through a treaty agreement, have agreed to
form an organisation with specified objectives. International organisations are legal
persons whose objectives and functions are derived from their constitutive agreement.
The powers derived from the agreement imply the intention of the founders of the
organisation. The activities of the international organisations are also governed by the
principles established under international law. For the purpose of the law of treaties, an
international organisation is commonly defined as a non-state entity with an

international legal personality separate from the state that establishes it.”*

A specific definition may have limited relevance for obtaining a meaningful
understanding of international organisations.”” The term ‘international organisation’
was widely used after the Second World War.”® According to Schermers and Blokker,
international organisations may be distinguished from other types of organisations such
as international corporations and international non-governmental organisations.77
International corporations are not established by international treaties. However, some

international corporations may be created from international organisations.”®

A distinction is often made between intergovernmental and supranational

organisations. Schermers and Blokker state in this regard that intergovernmental

7 A Aust Modern treaty law and practice (2004) 54.

C Brélmann The institutional veil in International Law: International Organisations & the Law of
Treaties (2007) 13.

Schermers & Blocker International Institutional Law (2011) 30.

Schermers & Blocker (2011) 47.

As above.
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78
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organisations consist of ‘executive branches of governments’ of the state parties.”” The
main difference between an intergovernmental organisation and a supranational
organisation is that a supranational organisation has the power to make binding
decisions and enforce such decisions, and they have financial autonomy in that they do
not entirely depend on finance from member states.®” By contrast, governments cannot
be bound by the decisions of an intergovernmental organisation ‘against their will’.*"
Binding decisions of intergovernmental organisations in most cases have to be
unanimously approved by all members. Nevertheless, it is difficult to distinguish
between supranational and intergovernmental organisations. As Schermers and Blocker

point out, for a model of cooperation, such as that of the EU, which has its own

parliament and judiciary, the term ‘supranational organisation’ is more appropriate.®

Supranational organisations are best suited for protecting human rights, as they possess
some important features which facilitate the placement of community legal order. As
indicated above, such features includes the ability to make decisions which often
become law and binding on member states;® and, as with the case of the EU, its laws
have a direct effect on the legal regime of the member states.®* Arguably, the EAC

possesses most of the key features of a supranational organisation.

To avoid any kind of confusion, the terms ‘international organisations’ are used
interchangeably to mean an agreement between different states or organisations,

through treaty agreements, to cooperate in various economic, social and political

7 Schermers & Blocke (2011) 55.

Schermers & Blocke (2011) 56.

As above.

Schermers & Blocke (2011) 55.

Under such circumstances a member state is obliged to adopt certain behaviour.

J Klabbers An Introduction to International Institutional Law (2002) 28. Also see: R Collins & ND
White (eds) International organizations and the idea of autonomy: Institutional Independence in
the International Legal Order (2011); J Klabber & A Wallendahl (eds) Research Handbook on the
Law od International Organisations (2011) AS Muller International Organisations and their Host
States: Aspects of their Legal Relationship (1995); K Wellens Remedies against International
Organisations (2002).
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spheres in which the powers and functions of the organisation are governed by its

founding instrument.

1.8 Chapter outline

This study consists of six chapters. The first chapter is generally an introductory one. It
gives the general background to the study, the problem statement, the research
objectives and the research questions together with the research methodology. The
chapter also provides a review of the existing literature in relation to the study. The
second chapter gives an overview of the existing human rights regime in the EAC. The
chapter traces the source of human rights in the EAC. The main source of human rights
in the EAC is found mainly in the existing EAC Treaty and Protocols and the work of its
organs. The third chapter looks at the overall functioning of the EACJ in its mission to
protect human rights. The chapter touches on the jurisdiction, admissibility, accessibility
and judgments of the EACJ in relation to human rights protection. In order to give
relevant recommendations and explore the extent to which the EACJ needs to improve
in protecting human rights, this study dedicates chapter 4 to addressing the existing
challenges facing the EACJ. The major challenge facing the EACJ is the politicisation in its
functioning. Indeed, the politicisation of the Court has gone as far as endangering the
independence of the Court. Consequently, chapter 5 of this study is devoted to
promoting a culture of judicial independence at the EACJ. It is an important chapter
owing to the fact that it exposes the issue of judicial independence of an international
court which has not been strongly articulated particularly with regard to African regional

courts. Finally, chapter 6 deals with the conclusion and recommendations.
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2.1 Introduction

After the Second World War, international law started to play a more meaningful role in
regulating relations between states.! The formation of the United Nations (UN) in 1945
paved way for the creation of many other international organisations of which
international law plays a key part. Different regional groupings, particularly in Europe,
started to emerge, with a number of objectives that included the maintenance of peace
and the observance of human rights.2 The Council of Europe, established in 1949, is one
of the leading examples of regional arrangements aimed at achieving greater unity and
promoting peace and security, democracy, rule of law and human rights in order to

enhance the economic and social progress of European citizens.?

In Africa, after the independence of most states on the continent, the Organisation of
African Unity (OAU) was formed in 1963 with a number of objectives that included

decolonising the continent and creating a foundation for African regionalism. During the

J Dugard International law: A South African Perspective (2011) 1.
P Sands & P Klein Bowett’s law of International Institutions (2001) 170.
Art 1 of the Statute of the Council of Europe, 1949.
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early 1960s, the OAU and its member states did not pay much attention to human
rights. Human rights were treated as an unnecessary liability, with states focusing more
in protecting their sovereignty. As a result, international law had little influence in most

independent African states at that time.

Human rights started to be given meaningful attention within Africa in 1981, when the
African Charter on Human and Peoples’ Rights (African Charter) was adopted by the
OAU. After transforming the OAU into the African Union (AU) in 2002, activities in
connection with the promotion and protection of human rights in Africa increased. The
pattern for promoting and protecting human rights in the Continent has gained further
momentum after the recent involvement of African sub-regional organisations. The East
African Community (EAC) has galvanised itself as a regional economic community that
considers human rights as part of its integration agenda.” The EAC Treaty has made the
recognition, promotion and protection of human rights one of the fundamental
principles governing the Community.6 Since the re-birth of the EAC in 1999, human
rights have been given special attention compared with the defunct Community of

1967.

There is still an on-going debate as to whether sub-regional courts established in African
regional economic communities (RECs) should have any role in human rights bearing in
mind that member states of those RECs subscribe to numerous international and
regional human rights bodies, in addition to their existing domestic mechanisms for
promoting and protecting human rights. Further, there are questions as to whether sub-

regional organisations have the legitimacy to promote and protect human rights. The

The AU is an intergovernmental organisation of all independent African states except for
Morocco. In July 2011, Southern Sudan became the 54th state of the AU. The 1999 Sirte
Declaration transformed the OAU into the AU, which led to the adoption of the Constitutive Act
of the AU in 2000. The AU was officially launched in 2002 in Durban, South Africa and has
inherited various objectives from its predecessor, the OAU. See T Maluwa ‘From the
Organisation of African Unity to the African Union: Rethinking the framework for inter-state
cooperation in Africa in the era of globalisation’ (2009) 8 University of Botswana Law Journal 49.
See ST Ebobrah ‘Human rights developments in African sub-regional economic communities
during 2011’ (2012) 12 African Human Rights Law Journal 225.

Art 6(d) and 7(2) of the EAC Treaty.
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presence of human rights in the EAC Treaty itself is sufficient to proclaim that the EAC as

a community and its member states have a duty to observe and protect human rights.

The primary aim of this chapter is to establish the basis for the existing human rights
regime in the EAC. In meeting its objective, the chapter answers the question whether
there are human rights values in the EAC. The chapter begins by giving a brief historical
background of EAC integration and its role in promoting and protecting human rights.
The chapter proceeds by discussing the legal status of the EAC under international law.
Then, the chapter further discusses the legal basis that mandates the EAC to engage in
activities that promote and protect human rights. Finally, the chapter ends by outlining

some of the advantages of having human rights within a regional economic community.

2.2 Background to East African integration

Regional integration in East Africa has its roots in the colonial period.” In 1967, the
newly independent states of Kenya, Uganda and Tanzania entered into a Treaty that
established the East African Cooperation. At that time, human rights were not
considered to be part of the EAC integration arrangements. The three countries enjoyed
strong ties of economic cooperation, and the East African Cooperation was viewed by
many at the time as the best model of regional integration in Africa compared to the
other regional economic blocs in existence.? The establishment of the Community was
seen as a major step in the right direction in addressing the economic challenges in the

region.9

Regional integration is one of the many ways that can improve the social-economic life
of the integrated societies within a geographical area. At present, there are relatively

successful regional groupings around the world, attempting to improve the living

For a general reflection on the history of East African integration see A Hazlewood ‘The end of
the East African Community: What are the lessons for regional integration schemes?’ in Rl
Onwuka (ed) The Future of regionalism in Africa (1985) 40; JS Nye Pan-Africanism and East
African integration (1966) 1.

N Orloff ‘Economic integration in East Africa: The Treaty for East-African Cooperation’ (1968) 7
Columbia Journal of Transnational Law 302, 311.

As above.
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standards of their people. The European Union (EU) provides a model in the
contemporary framework for regional integration, based on the economic

advancements it has made.

It is not difficult to trace the roots of African regional integration initiatives. The
enterprise towards African regionalism was pioneered by the Pan-African movement
during the struggle for African independence,’® and the idea was realised with the
establishment of the OAU in 1963." The road towards East African integration has never
been smooth. Over-enthusiasm and differences in economic and political approaches
between the leaders of East Africa had made the 1967 EAC to last for ten years only. The
defunct Community derailed the viability of a strong supranational organisation in the
region. Three attempts have been made so far to establish a strong supranational
organisation in the region. Such attempts include the establishment of the East African
Common Services Organisation (EACSO) in 1961, the East Africa Community of 1967 and
the revival of the Community in 1999. This evolution reflects the on-going struggle to
establish a sustainable and lasting regional organ in East Africa. It is hoped that the
current EAC integration will deepen and last much longer than the former EAC, which
lasted only ten years. The road towards East African integration is mirrored in three

phases, namely, the colonial period, the postcolonial period and the revived EAC.
2.2.1 Colonial period

Countries in East Africa were placed under the colonial rule of the German and British
empires. During the period between 1890 and 1895, Great Britain and Germany
concluded various agreements to resolve disputes among colonists which resulted in
Uganda and Kenya being under the domination of the British and Tanzania (by then

Tanganyika) being under German rule.!? After the First World War, Tanzania fell under

10 See AA Mazrui ‘Africa and the black diaspora: The future in historical perspective’ (1975) 30

International Journal 569.

AMR Ramolefe & AJGM Sanders ‘The structural pattern of African regionalism’ (1972) 5
Comparative and International Law Journal for Southern Africa 155.

Orloff (1968) 7 Columbia Journal of Transnational Law 302.

11

12
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the trusteeship of Great Britain as a result of all German colonies being taken away by

the League of Nations, thus establishing British control in the region.

In 1917, the colonial British government started to eradicate trade barriers in its
protectorate empire by establishing a customs union between Kenya and Uganda. As a
result of Tanzania being placed under British rule in 1921, a common currency was
established that was used in all the three countries.”® In 1922, the common external
tariff applicable to all three countries was expanded and, in 1927, the former EAC
reached a common market stage as goods could be transported freely between Kenya,

Tanzania and Uganda."

Close cooperation between the three countries gained momentum in 1926, after the
Conference of Governors of East Africa was established to meet periodically in order to
discuss administrative matters of the region.”> Governors responsible for the British
Protectorate in East Africa came with the proposal for the establishment of a British
Colonial office for an East-African inter-territorial organisation.16 This led to the
establishment of the East Africa High Commission (EAHC) in 1948."” The EAHC had the
power to issue decrees regarding the administration and supervision of common
services in the region.'® It also oversaw a range of common service initiatives for the
region that included a regional university (the University of East Africa), harbours,
airways, railways, unions (postal and customs), and other departments (telegraph and

meteorology).”

When the cooperation between the three countries at that time intensified, the idea of

forming a political federation started to emerge. In 1960, Tanganyika’s independence

13
As above.

Orloff (1968) 7 Columbia Journal of Transnational Law 302, 304.

GM Kakuli ‘Judicial cooperation in East Africa: Its history and its future’ (2004) 10 East African
Journal of Peace and Human Rights 30, 35.

Orloff (1968) 7 Columbia Journal of Transnational Law 302, 304.

Kakuli (2004) 10 East African Journal of Peace and Human Rights 30, 35.

As above.

B Katembo ‘Pan Africanism and development: The East African Community model’ (2008) 2
Journal of Pan African Studies 107, 108.
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was put on hold by the late President Nyerere, as a way of expediting the East African
federation.? It can be argued that the move to an East African federation, at that time,
was too ambitious because all three states were democratically immature with
contrasting economic and political ideologies. Also, the constitutions of the three
countries did not uphold the human rights values which are essential for a political
federation. Nevertheless, attempts to establish a political federation continued even

after all three countries had gained their independence.
2.2.2 Postcolonial period

On 9 December 1961, Tanganyika became the first of the three countries of the former
EAC to gain its independence. As a seemingly political move, the EAHC was replaced by
the East African Common Services Organisation (EACSO) on the very same day.”’ This
constituted a step towards establishing an independent organisation that belonged to
the East African countries. Uganda and Kenya later attained their independence in 1962
and 1963 respectively. The move towards East African integration gained pace when the
leaders of the three countries made a statement of intent to establish the East African
federation by 1964.% At that point in time, the three countries were just emerging from
the shadow of colonialism, each having many socio-economic challenges, and
ultimately, the political federation was never established as envisaged. However, the
three states signed what was called the Kampala Agreement, reinstating their desire to

establish a regional bloc and strengthen the existing common market.”?

The Treaty for East African Cooperation was eventually signed in 1967, signifying the
second phase of East African integration.”* Unfortunately, the initial EAC integration
only lasted ten years, as it collapsed in 1977. Some of the reasons advanced for this

collapse include ideological differences in economic approaches, as Tanzania advocated

20 Orloff (1968) 7 Columbia Journal of Transnational Law 302, 310.

Katembo (2008) 2 Journal of Pan African Studies 107, 108.

Orloff (1968) 7 Columbia Journal of Transnational Law 302, 310.

As above.

The Treaty was signed in 6 June 1967. Enabling legislation was passed by Uganda on 24
November, Tanzania on 27 November, and Kenya on 29 November of the same year.
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a socialist economic model, while Kenya advocated an open market economy.” The
imbalance of trade between Kenya and Tanzania, unequal distribution of benefits from
the common services, and the presence of the centralised east African industrial,
commercial and financial services in Nairobi, Kenya, are also believed to be major
factors in the demise of the former EAC. The dictatorship of Idi Amin from 1971 to 1979
featured massive human rights violations in Uganda and further derailed the integration

progress.”®
2.2.3 The re-birth of the East African Community

After the collapse of the former EAC in 1977, an increasing number of other regional
economic communities emerged in Eastern and Southern Africa. The Economic
Community of Western African States (ECOWAS) of 1975, the Southern African
Development Coordination Conference (SADCC) established in 1980 and later replaced
by the Southern African Development Community (SADC) in 1992, the Preferential
Trade Area (PTA) for Eastern and Southern Africa established in 1981 and later
transformed into the Common Market for Eastern and Southern Africa (COMESA) in
1993 are some of the examples of regional arrangements which were established during
the 1970s and 1980s. Regional groupings were seen as one of the ways way for
improving economic development in Africa, which was lacking after the independence
of most African countries. After the end of the cold war, some regional groupings had to
change their policies and objectives so as to cope with the changing global economic
and political environment. This led to the revision and adoption of new regional

economic community treaties and protocols in the 1990s.

As a result of the increasing regional groupings in Africa from the 1970s to the 1990s, it
was inevitable that the EAC integration would become a matter of urgency for East
African leaders. In 1984, the member states of the former EAC ‘negotiated a mediation

agreement for the division of assets and liabilities” following the dissolution of the

Katembo (2008) 2 Journal of Pan African Studies 107, 107.
As above.
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Community in 1977.%” The official turning point came when negotiations for reviving the
EAC commenced in 30 November 1993. These negotiations led to the establishment of
the Permanent Tripartite Commission for East African Cooperation. This Commission
was mainly mandated to identify some of the key areas for cooperation and to propose
the most appropriate regional arrangement for the community.28 The Commission
assessed the possibility of cooperation among the three countries in economic, social,
political, peace and security areas. The process of reviving the EAC gained impetus in
1997, when the East African Cooperation Development Strategy (1997-2000) was

launched.?

The Commission and the East African Cooperation Development Strategy laid the
foundation for the establishment of the EAC. In 1997, the Heads of State of the three
countries (Kenya, Tanzania and Uganda) received a report from the Permanent
Tripartite Commission regarding the progress and possibilities for closer cooperation of
the three countries.*® The Permanent Tripartite Commission was then directed by the
Heads of State to embark on the process of upgrading the agreement establishing the
Permanent Tripartite Commission for East African Cooperation into a treaty.31 The
treaty-making process involved different stakeholders from the three governments, the
general public and the secretariat of the Commission for East African Cooperation. The
process, which took three years to complete, involved widespread negotiations and
public comment from the mass media and other forms of communication and collecting
the views of East African citizens was deemed crucial for establishing a public owned

integration.

The Treaty for the establishment of the new EAC was signed on 30 November 1999 and

came into force on 7 July 2000, after being ratified by the original three member states

7 See http://www.eac.int (accessed on 13 January 2013).

Kakuli (2004) 10 East African Journal of Peace and Human Rights 34, 49.

WTK Kaahwa ‘The Treaty for the establishment of the new East African Community: An
overview’ (2001) 7 African Yearbook of International Law 61, 62.

As above.

http://www.eac.int (accessed on 13 January 2013).
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— Kenya, Tanzania and Uganda. In June 2007, Burundi and Rwanda acceded to the EAC
Treaty to become members of the Community.*” The initial member states of the EAC
had some characteristics in common, such as culture, history and language. These
characteristics are fundamental for deeper integration as they contribute to the
formation of one unified community with common values. Human rights are not stated
as one of the objectives of the EAC. What is apparent is that the ultimate goal of the
Community is to reach a political federation, in that the EAC Treaty envisages a step-by-
step process for creating a federation.>® The EAC is now at the common market stage
which has been realised in phases as provided in the East African Common Market

Protocol.

The EAC consists of organs and institutions. The organs of the EAC include the Summit,
the Council, the Co-ordination Committee, sectoral committees, the East African Court
of Justice (EACJ), the East African Legislative Assembly (EALA), and the Secretariat.>* The
institutions of the EAC consist of bodies, departments and services as may be
established by the Summit.>* Currently, the EAC has five institutions, namely, the Lake
Victoria Basin Commission, Civil Aviation Safety and Security, the Lake Victoria Fisheries
Organization, the Inter-University Council for East Africa and the East African
Development Bank. The functions of the institutions and organs of the Community are

subject to the powers conferred upon them by the Treaty and special rules.*

In determining what constitutes an institution of the Community, in Modern Holdings
(EA) Limited v Kenya Ports Authority®” the claimant claimed compensation against the
respondent for breach of contract. The issue before the EACJ) was whether the
respondent, a statutory body providing services within the EAC, qualifies to be an

institution in the Community. This respondent was a statutory body created in terms of

32

As above. .
3 Art 5(2), 75(2) and 76(2) of the EAC Treaty.
3 Art 9 of the EAC Treaty.
» Art 9(2) of the EAC Treaty.
3 Art 9(4) of the EAC Treaty.
¥ Modern Holdings (EA) Limited v Kenya Ports Authority, Ref No 1 of 2008.
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the provisions of section 3 of the Kenya Ports Authority Act. The Court held that the
mere fact that the respondent was providing services to members of the Community
and its citizens did not make the respondent an institution of the Community. An

institution of the Community must be established by the Summit.

As discussed in the following chapters, the case outlined above reflects on the limited
jurisdiction that the EACJ currently has in dealing with matters relating to East African
integration. In a situation where an institution and a company from two different
countries within the scope of integration are in a contractual dispute, there is no other
appropriate forum for dealing with such a dispute other than the Community Court. By
undermining the powers of the EACJ to deal with integration concerns, the clock might
as well be turned back to 1977, when an attempt to establish a supranational organ

proved to be futile.

The revival of the EAC has opened a new chapter in East Africa. The current EAC is
considering strong cooperation among member states. With the mention of human
rights in the EAC Treaty, Community citizens are expecting improved human rights
situation within the national level. The presence of the EACJ in particular provides an
opportunity for checks and balance in the work of the Community organs and
institutions, as well as the activities of the member states. The member states of the
EAC had found the necessity of establishing the EAC) that will supervise all the
Community activities. However, the established Court is much restricted in its activities.
p. It is important that EAC member states do not repeat the mistakes of the former EAC,
which limited the jurisdiction of the East African Court of Appeal (EACA) in the
adjudication of human rights disputes from member states. Devine demonstrates ways
to which an intergovernmental organisation can effectively protect human rights. He is

of the view that member states should give the community court a mandate to
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adjudicate human rights so as to create a peaceful society which will help in realising the

community objectives.*®

Considering the pace of the EAC integration, it is not surprising to see that the EACJ is
dealing with numerous cases with human rights elements, with more cases being
expected as integration deepens. Accordingly, EAC citizens will start approaching the
EACJ, seeking remedies relating to the implementation of the Protocols on Customs
Union and Common Market, in situations where their rights are denied. There is a great
likelihood that cases relating to non-tariff barriers will be taken to the EAC,
necessitating the expansion of the Court’s jurisdiction, as its current mandate is

arguably falling short of the demands of EAC citizens.*

2.3 The EAC as a subject of international law and its position in realising
human rights
In any legal system, certain entities possess rights and duties enforceable by law. In the
past, international law regulated the relationships between states only. Shortly after the
Second World War, international law began to recognise different subjects apart from
states. Today, international organisations are very much subjects of international law. .
These international organisations started to emerge as early as the 19th century, and
included the establishment of early multilateral organisations such as the International
Telegraph Union (1865) and the European Commission of the Dumbe (1856).%°
However, during that time, multilateral institutions were yet to be recognised as
subjects of international law. The legal nature and status of international organisations
only started to be recognised as subjects of international law after the establishment of
the UN.*! Some of the activities performed by the UN were not attributed in the UN

Charter, but they were held to be essential in fulfilling its objectives. It is from this

% DJ Devine ‘The protection of human rights in the case of supranational economic integration’

(1990) 6 South African Journal on Human Rights 48, 58.

KC Kamanga ‘Fast tracking East African integration and treaty Law: Pacta sunt servanda
betrayed? (2010) 3 Journal of African and International Law 697, 713.

J Crawford Brownlie’s principles of public international law (2012) 166.

Reparation for injuries suffered in the service of the United Nations Advisory Opinion, IC) Rep 149
(Reparation case).
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juncture that international organisations started to be under the scrutiny of
international law, making them subjects of international law. Therefore, the EAC, being
the subject of international law, possesses certain rights and duties which are enforceable

by law.

The main international legal sources governing the relationship between international
organisations, or states and international organisations, include the Vienna Convention
on the Law of Treaties (Vienna Convention),** Draft Articles on the Responsibility of
International Organizations,43 Draft Articles on Responsibility of States for

* and the Vienna Convention on the Law of Treaties

Internationally Wrongful Acts,”
between States and International Organizations or Between International Organizations
(Vienna Il Convention).* The main legal source governing the work of international
organisations is the founding treaties and protocols for their establishment. In addition
to the treaties and protocols, international organisations are governed by the rules of

the organization. The rules of the organisation emanate from the resolutions, directions,

decisions and internal rules adopted by its organs and institutions.*®

International organisations are established by treaties governed by international law.
Generally, international organisations possess the status of an international legal
personality. In addition to state parties, international organisations may include other
entities that become a party in the organisation.”’ In concluding the EAC Treaty, EAC
member states established an international organisation containing a number of organs

and institutions with specific powers and duties.

Being the subject of international law, an international organisation such as the EAC

together with its member states and institutions is obliged to adhere to international

42 Vienna Convention, 1969.

Draft Articles on the Responsibility of International Organizations, 2011.

Draft Articles on Responsibility of States for Internationally Wrongful Acts, 2001.

Vienna Convention on the Law of Treaties between States and International Organisations or
Between International Organisations, 1986.

a6 Dugard (2011) 315.

7 Art 22(a) of the Draft Articles on Responsibility of International Organizations defines the term
‘international organization’.

43
44
45

36

© University of Pretoria



Chapter 2 Current human rights regime

legal norms that include human rights. During the time of the European Communities
(EC), the European Court of Justice (EU Court) on many occasions upheld international
human rights norms to establish European Community legal order. In Stauder v City of
Ulm,"® the EU Court stated that human rights and fundamental freedoms, as accorded
under the European Convention on Human Rights of the Council of Europe, formed part
of the European Community legal order as the means of complying with the general
international principles of law. Although the EU is yet to become a party to the
Convention, the Court nevertheless upheld the general principles enshrined in the
European Convention on Human Rights. The EU Court was cognisant that the then EC
was a subject of international law and therefore it had to respect the values of
international law residing in the different instruments. Also, the EU Court relied on the
national constitutions of the member states to uphold human rights norms of the EU

Treaty.
2.3.1 International legal personality

Legal personality refers to the mandate to undertake certain duties and rights as
provided by law.*® Under international law, an entity is distinct and independent from
the member states that have entered into an agreement to establish such entity.
According to Kelsen, legal personality entails the capacity of ‘being a subject of legal
duties and legal rights’, being able to undertake legal transactions and the ability to ‘sue
and be sued’.>® When an entity originates from a treaty, with specific rights and duties,
that entity is regarded as a legal person.’® Thus, international organisations have legal
status for their existence within an international law environment. International legal

status enables an organisation to function as an independent legal entity distinct from

8 ECJ Case 29/1969, [1969) ECR 419, see also Nold v Commission, EC) case 4/1973 [1974] ECR 491.
9 PHF Bekker The legal position of intergovernmental organizations: A functional necessity analysis
of their legal status and immunities (1994) 53.

Kelsen quoted in M Rama-Montaldo ‘International legal personality and implied powers of
international organizations’ (1970) 44 British Yearbook of International Law 114, 114.

RA Wessel ‘Revisiting the international legal status of the EU’ (2000) 5 European Foreign Affairs
Review 507, 509.
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its members. By having such legal status, international organisations have the capacity

to enter legally binding treaties and perform other duties as provided by the law.

Although international organisations existed as early as the 19th century, the term ‘legal
personality’ is relatively new.”? While different definitional elements exist in defining
international organisations, the key element of definition is the possession of an
international legal personality.”® Not all international organisations in the world have
legal personality. For example, institutions such as the International Union for
Conservation of Nature, whose members consist of states but whose membership is
provided under domestic law, lack the status of legal personality under public
international law.”® Up to the beginning of the 20th century, states were the only
entities recognised as having the status of legal personality under public international

55
law.

An organisation will have the status of legal personality even when it is not indicated in
the founding constitution. In the Reparation case,” the International Court of Justice
(ICJ) considered the rights and duties conferred on the UN by the UN Charter to imply
international legal personality status for the UN, regardless of the silence of the UN
Charter in as far as the status of the international legal personality is concerned.®’
According to Crawford, the criteria for the possession of a legal personality by an
intergovernmental organisation includes an association of states or other organisations
with lawful objectives that are performed by specific organs; distinction in terms of legal
powers between the member states and the organisation; and the existence of legal
powers to undertake international obligations not only with regard to the member

58

states.”™ After the Reparation case, most of the newly established international

> Dugard (2011) 314.

As above.

As above.

HG Schermers & NM Blocker International institutional law (2011) 986.
Reparation case, 179.

Reparation case, 180.

Crawford (2012) 169.
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organisations unveiled their international legal status;>® this was a way of legitimising
their activities against third parties. When exercising their duties, international

organisations can therefore be accountable for their breach of international law.

The EAC Treaty attributes legal status to the Community organisation. According to the
Treaty, the EAC is an intergovernmental organisation with a legal personality that has
the capacity and authority to enter into contracts, acquire, own or dispose of movable
and immovable property and to sue and be sued in its own name.® The EAC functions
as a body corporate with perpetual succession with its powers being derived from the

provisions of the EAC Treaty.®

The Secretary General of the EAC is the person responsible to oversee Community
activities. Also, the Secretary General represents the EAC in all court proceedings. .*
Having the right to enter into contracts, the EAC is not prevented from acceding to
human rights instruments which allow international organisations to be party to them.®
In view of the fact that the EAC is determined to observe universal human rights

standards, acceding to international human rights treaties would not be considered

ultra vires.
2.3.2 Supremacy of the EAC law

The supremacy of international law over national law largely depends on the nature of
the national laws in adhering to international law. By establishing the EAC, member
states have ceded some of their sovereignty to EAC law and organs. Accordingly, EAC
law is binding on member states, their citizens and their national courts. This is
important for the EAC’s legal autonomy, as it helps to ensure that EAC law will prevail

when in conflict with the national laws of member states. In as far as human rights

> Art 3 of the EAC Treaty.

Art 4 of the EAC Treaty. Art 138 of the EAC attributes the international legal personality status of
the EAC.

Art 4(2) of the EAC Treaty.

Art 4(3) of the EAC Treaty.

There are international conventions that allow international organisations to be a party. One
such convention is the Convention on the Rights of Persons with Disabilities.
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protection is concerned the primacy of EAC law presents an opportunity to establish a

common human rights standard among the EAC countries.

As stated above, the EAC is a creature of international law. It was established by the EAC
Treaty, consequently subjecting the EAC organs, its institutions and member states to
international law. An international agreement is thus binding on the EAC parties, and it
is expected that the terms of the agreement will be fulfilled in good faith, as this is a
well-established principle under international law known as pacta sunt servanda.® It is
the responsibility of EAC organs such as the EACJ to supervise this principle and ensure
the primacy of the EAC legal order prevails. The triumph of the EU Court in establishing
the supremacy and direct effect of the EU law is an inspiration for the EACJ. The two
landmark cases of Van Gend en Loos®® and Flaminio Costa v ENE,66 reiterated the

supremacy of the EC legal order. In Van Gend en Loos, the Court stated as follows:

The Community constitutes a new legal order of international law for the
benefit of which the states have limited their sovereign rights, albeit within
limited fields and the subjects of which comprise not only member states but
also their nationals. Independently of the legislation of member states,
community law therefore not only imposes obligations on individuals, but is also
intended to confer upon them rights which become part of their legal heritage.
These rights arise not only where they are expressly granted by the treaty, but
also by reason of obligations which the treaty imposes in a clearly defined way
upon individuals as well as upon the member states and upon the institutions of
the community.

If a national law contravenes the values established under international law, the
national law must be brought into conformity with international law values. Contrary to
that, an international court or tribunal, depending on the mandate, can declare the
national law to be in breach of the international norms. In Peter Anyang’ Nyong’o v
Attorney General of Kenya (Anyang’ Nyong’o case),” the applicants contended that the

Kenyan election rules contravened article 50 of the EAC Treaty and therefore the rules

64 Art 26 of the Vienna Convention.

Van Gend en Loos v Nederlandse Administratie der Belastingen Case No 26/62, 12.
Case No 6/64.
Anyang’ Nyong’o & Others v Attorney General of Kenya, Ref No 1 of 2006.
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should be declared invalid.®® Even though the Court did not invalidate election rules as
requested by the applicant, it stated that the rules infringed article 50 of the EAC Treaty
and that the Kenyan Parliament did not conduct an election as provided in the Treaty.*
The EACJ made references to the EU Court case law which established the supremacy of
the EU law,’® but it did not emphasise the supremacy of EAC law. In similar fashion, in
Democratic Party v Attorney General of Uganda (Democratic Party case),”* the EACJ was
called on to restrain the Parliament of Uganda from conducting any election until the
rules of procedure of the Parliament of Uganda conformed to article 50 of the EAC
Treaty. The EACJ was thus called on to declare that the failure by the Ugandan
Parliament to amend the electoral rules in conformity with article 50 of the EAC Treaty
amounted to an infringement of the Treaty. The Court, in referring to the Anyang’
Nyong’o case, granted the pleas of the applicant and restrained the Parliament of

Uganda from conducting any election.

In SADC, the SADC Tribunal used its authority appropriately to establish the supremacy
of SADC legal order. In Gondo and Others v Zimbabwe,”? the issue was whether a
domestic law that renders state-owned property immune from attachment contravenes
articles 4(c) and 6(1) of the SADC Treaty. Article 4(c) of the SADC Treaty provides for the
operation principles such as human rights, rule of law and good governance that have to
be observed by member states. These principles have to be complied with in terms of
article 6(1) of the SADC Treaty, which prohibits any action by a member state from any

measure which would likely jeopardise the sustenance of the principles under the

68 Anyang’ Nyong’o case, 2.

Anyang’ Nyong’o case, 43.

The EACJ made reference to Flaminio Costa v ENEL, Case 6/64 ECR 585 and Van Gend en Loos v
Nederlandse Administratie der Belastingen, EC) Case 26/62 ECR 1.

Democratic Party & Another v Attorney General of Uganda & Another, Ref No 6 of 2011.The
matter came before the EACJ after the Parliament of Uganda passed the Rules of Procedure of
Uganda’s Parliament of 2006, providing for the election of members of the East African
Legislative Assembly. The rules were held to contravene art 50 of the EAC Treaty and some of
theartin Uganda’s Constitution in Jacob Oulanyah v Attorney General, Constitutional Petition No
28 of 2006.

Gondo & Others v Zimbabwe, SADC T 05/08.

69
70

71

72

41

© University of Pretoria



Chapter 2 Current human rights regime

Treaty. The SADC Tribunal found that section 5(2) of the Zimbabwe State Liability Act is
in breach of the SADC Treaty.

It is a Treaty requirement that Community organs, institutions and laws take precedence
over similar activities performed at the national level for implementing the EAC Treaty.73
Member states are thus required to adopt legal instruments that would ensure

. . . . .. . 74
Community organs, institutions and laws have precedence over similar national ones.

It is evident, as indicated above, sub-regional courts have attempted to make their mark
in establishing primacy in their respective communities. The founding treaties of most
sub-regional organisations oblige the member states to enact laws which would make
their respective community laws directly applicable. . In East Africa, member states have
enacted laws to make EAC Treaty to have direct application in their respective
countries.”” Constitutions of the member states still recognise the supremacy of their
municipal law as opposed to any other laws. Nevertheless, the EACJ is vocal in declaring
a national law to be in conflict with EAC law. The two decisions of the EACJ above
referred have tried to establish the primacy of EAC law over domestic laws. Given the
history and the nature of the Anyang’ Nyong’o case, the Court commenced establishing
its primacy by issuing an injunction restraining the elected members of the Kenyan
Parliament from being sworn in by the EALA. Given the second opportunity to probably
do similarly in the same matter in the Democratic Party case, the EACJ did not shy away
from giving the same verdict as in the Peter Anyang’ Nyong’o case. The primacy of the
EACJ was clearly seen when the Kenyan and Ugandan Parliaments complied with the
Court’s decisions, by amending the rules for electing members of the EALA to be in

conjunction with the EAC Treaty.

In the event that national law impugns EAC law, the EAC law should take precedence.

The Treaty itself is not ambiguous in this regard; the wording of the EAC Treaty could

7 Art 8(4) of the EAC Treaty.

Art 8(5) of the EAC Treaty.
See for example, the East African Community Act, 2002, of Uganda; the East African Community
Act, 2004, of Kenya.
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not be clearer in its expression of the desire of member states to establish the primacy
of the EAC legal order. Thus, member states are required to enact laws which will give
EAC law legal effect in their countries.”® Hence, Community organs, institutions and law
take precedence over national ones in matters pertaining to the implementation of the

EAC Treaty.77

In ensuring the primacy of the EAC legal order, member states are obliged to enact laws
that attribute precedence to EAC organs, institutions and law in the Community over
their national ones.”® Although the EAC Treaty holds the principle of sovereign
equality,79 it is important for the states to cede some of their sovereignty to ensure that
laws are standardised and harmonised in conformity with EAC law. For the EACJ to be
able to function effectively, as well as to protect human rights, its supremacy should
never be undermined. Member states have to take constitutional measures to ensure

that EAC law has direct effect within their territories.
2.3.3 Interaction between domestic and EAC law

The EAC member states come from different legal system backgrounds. The legal
systems of Kenya, Tanzania and Uganda emanate from the common law tradition, while
Burundi and Rwanda’s legal systems originate from the civil law system. Common law
countries tend to draw a rigid distinction between treaty law and national law.
Consequently, in the event of conflict between national and international law,
precedence is given to national law.®® The approach in which municipal law is
considered to be a superior legal order over an international law is derived from the
constitutional obligation for the ratification and domestication of treaties.®* A state is
required to ratify an international treaty in order for that treaty to obtain legal force at a

national level.

76 Art 8(2) of the EAC Treaty.

Art 8(4) of the EAC Treaty.
Art 8(5) of the EAC Treaty.
Art 6(a) of the EAC treaty.
Kamanga (2010) 3 Journal of African and International Law 697, 708.
Kamanga (2010) 3 Journal of African and International Law 697, 710.
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It is important to reflect how the East African Court of Appeal (EACA) fared in its quest
to establish EAC legal regime. The legal primacy of the former EAC was called into
question in Oksana and Another v Republic (Okanda case)®* and EAC v Republic.® In the
former case, the issue in contention was whether the phrase ‘other laws’ in the
Constitution of Kenya refers to all laws enacted by the Parliament of Kenya, including
those laws aimed at giving legal force to the 1967 EAC Treaty, which were required to be
in conformity with the Constitution. The Kenyan Constitution contained a provision
which recognised the Constitution as the supreme law of Kenya. Although the Kenyan
High Court acknowledged the challenge of reconciling the conflict between municipal
law and international law, it went on to hold that, as a municipal court, it is bound by
Kenyan law to the extent that if any other law is inconsistent with the Kenyan

Constitution, that ‘other law’ is void.®

In EAC v Republic, the EACA was of the same view as in the Okanda’s judgment but went
on to state that ‘provisions of a Treaty entered into by the government of Kenya do not
become part of the municipal law of Kenya, save in so far as they are made such by the
law of Kenya’, even when such law passes through the domestication process, if such
provisions of a treaty are found to impugn the constitution, the said provisions will be
declared null and void. From the two cases, the Kenyan municipal court took the
position that all laws enacted by the Kenyan Parliament to establish the legal force of
the 1967 EAC Treaty fell into the same category of the phrase ‘other laws’ in the Kenyan

Constitution and therefore they should not be contrary to it.

Within the current EAC legal order, there are few encouraging signs for the application
of EAC law in the domestic courts. This might be due to the lack of awareness by most
litigants on the existence of EAC jurisprudence. It might also be due to the little
jurisprudence which has developed so far from the EACJ. Nevertheless, available

evidence seems to suggest that aspects of EAC law are gradually finding their way into

8 Okanda & Another v Republic EALR (1970) 453.

EAC v Republic, EALR (1970) 457.
Okanda case, 457.
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the jurisprudence of the national courts of the member states. Courts in Uganda seem

to take recognition of EAC law.

In Deepak Shah and Others v Manurama Ltd and Others (Deepak Shah case),® the
plaintiff, a Kenyan resident, brought a civil case before the Commercial Division of the
High Court of Uganda against the defendant, a corporate body in Uganda. As per Order
23 of Uganda's Civil Procedure Rules, a foreigner instituting a case in Uganda has to
deposit security for costs before the court. This rule is pari material with the civil
procedure code of Kenya and Tanzania. The Court took cognisance of the whole purpose
of establishing the EAC by holding that the plaintiff was a resident of the EAC and
therefore had no need to deposit security for costs. The Court was of the view that,
owing to the existence of a similar provision in the civil procedure code and such other
laws in EAC member states, there was a need to reconsider their laws so as to bring

them in line with EAC law. The Court further elaborated on its decision by stating that

[alrticle 104 of the Treaty provides for the free movement of persons, labour,
services, and the right of establishment and residence. The Partner States are
under obligation to ensure the enjoyment of these rights by their citizens within
the Community. In this regard, Court is mindful of the fact that the Treaty has
the force of law in each Partner State and that this Treaty law has precedence
over national law.®®

Another case before the Constitutional Court of Uganda that made several references to
EAC case law and EAC Treaty provisions, when assessing the constitutionality of the
rules of the Parliament of Uganda for electing the members of the EALA which were

held to be in breach of EAC law, is Deepak Shah & Others v Manurama Ltd & Others.*’

The scope of integration requires EAC member states, through their established
institutions to take the necessary measures to ensure the harmonisation of all national

laws pertaining to Community law.®2® Member states are supposed to ‘enhance the

& See Jacob Oulanyah v Attorney General, Constitutional Petition No 28 of 2006Deepak Shah &

Others v Manurama Ltd & Others Misc App No 361 of 2001.

Deepak Shah case, 5.

Jacob Oulanyah v Attorney General, Constitutional Petition No 28 of 2006.
8 Art 126(2)(b) of the EAC Treaty.
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approximation and harmonisation of legal hearing and standardisation of judgments

within the Community’.?? In the Anyang’ Nyong’o case, the EACJ observed that

The lack of uniformity in the application of any article of the Treaty is a matter
for concern as it is bound to weaken the effectiveness of the Community law
and in turn undermine the achievement of the objectives of the Community.
Under article 126 of the Treaty, the partner states commit themselves to take
necessary steps to inter alia ‘harmonise all their national laws appertaining to
the Community’. In our considered opinion this reference has demonstrated
amply the urgent need for such harmonization.”

International law is regarded as the law governing relationships between states, while
national law governs the relationship between individuals and between individuals and
the state. A state party to an international treaty is obliged to take measures to ensure
that the treaty is enforceable in its national legal system. In the event of conflict
between international and national law, states with a dualistic approach would presume
that a national court will apply national law. For the monists, national and international
law exist in the same sphere. In recent years, international law has been able to forge its
way in the domestic courts, with judges having recently developed a tendency to apply
international law at municipal level, provided that the national constitution contains
progressive provisions for the applicability of international law. In most monist
countries, even though international law forms part of domestic law, this is to a large

extent theoretical, particularly when it comes to international human rights law.

The approach of national courts towards international law depends largely on the laws
of a particular state.”® When international law confers rights which are not guaranteed
under a domestic law, a conflict of law may occur before a municipal court when trying
to interpret the two legal regimes. Under international law, a state cannot invoke the
provisions of its domestic law as a ground for its failure to perform the obligations under
a treaty to which a state is a party.92 Accordingly, national law cannot be used as a shield

for breaching international commitments. Article 27 of the Vienna Convention does not

8 Art 126(2)(c) of the EAC Treaty.
%0 Anyang’ Nyong’o case, 43.
o Crawford (2012) 57.

92 Art 27 of the Vienna Convention.
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go further in stating how a state should remedy that breach. The provision, therefore,
merely requires states to abide by international law, but it leaves it up to the states to
determine the extent to which they can adhere with regard to the international treaty
obligations.”® However, a state is expected to fully comply with its international

commitments to the extent of domesticating international treaties.”

The dualistic approach regards international law and domestic law as being derived
from different spheres, with distinct sources of law and subjects.95 While under
international law the main source of law is international treaties and international
customs, in the domestic law the main source of law is the constitution and legislation
of a sovereign state.”® In most cases subjects of international law are parties to the
treaty, while under domestic law subjects to the law are the citizens of a state. In
countries with a dualistic approach, international agreements cannot be relied on to be
applied in the national courts; this will depend on the extent to which domestic courts

can interpret legislation in accordance with international law.”’

There is a gradual shift from rigorous application of dualistic approach by some African
countries. The insertion of more progressive provisions in the constitution and judicial
activism, in countries following a dualistic approach, has allowed international law to
gain ground in the domestic sphere. The South African Constitution provides that
‘customary international law is law in the Republic unless it is inconsistent with the

Constitution or an Act of Parliament’.”® The South African Constitution gives more

3 AP Van der Mei ‘The East African Community: The bumpy road to supranationalism’ (2009)

Working papers: Faculty of Law, University of Maastricht at page 26, available at
http://www.maastrichtuniversity.nl/web/Faculties/FL/Theme/ResearchPortal/MaastrichtWorkin
gPapers/2009.htm (accessed on 12 February 2013).

As above.

DM Aaron ‘Reconsidering dualism: The Caribbean Court of Justice and the growing influence of
unincorporated treaties in domestic law’ (2007) 6 Law and Practice of International Courts and
Tribunals 333, 239.

As above.

L Bartels ‘Review of the role, responsibilities and terms of reference of the SADC Tribunal’ (2011)
16.

Section 23(2) of the Constitution of the Republic of South Africa, 1996, see also S v Basson 2005
(1) SA 171 (CC).
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weight to international law by providing that courts must ‘prefer any reasonable
interpretation of the legislation’ that is in conformity with international law against any

interpretation that negated international law values.*

In Malawi, the Supreme Court of Malawi took a progressive approach in recognising
international law at the domestic level in the matter of the adoption of Chifundo

19 The Supreme Court was called upon to interpret international human rights

James.
law treaties in conjunction with the Malawi statute (Children Act Chapter 26:01).** The
Court considered the supremacy of the Malawi Constitution and then proceeded to
interpret various international human rights instrument. Having considered the
Convention of the Rights of the Child (CRC) and the African Charter in determining the
best interests of the child, the court stated that ‘when interpreting the Constitution,
courts must have regard to current norms of public international law and comparative

case law’.1®

In SADC, the application of Community law by a municipal court was not particularly
encouraging. In Ex parte Commercial Farmers Union,'® the Supreme Court of Zimbabwe
stated that it is the final court and, therefore, its decision cannot be challenged in any

104
l.

other court including the SADC Tribuna This is just one of the many instances in

which the Supreme Court of Zimbabwe has refused to uphold the decisions of the SADC

% Section 233 of the South African Constitution.

In the matter of Chifundo James, MSCA Adoption Appeal No 29 of 2009.

The appellant going by the name Madonna Louise Ciccone applied to the High Court to adopt a
three-year-old girl, Chifunda James. Chifunda’s mother had died shortly after giving birth and
her father was nowhere to be found, and the family of the late mother of Chifunda James placed
her in an orphanage but no one applied to adopt the child. The High Court rejected the
application by the appellant on the grounds that the appellant was not a Malawian resident as
stipulated in the Adoption of Children Act (Chapter (26:01) inter-country adoptions is granted as
a last resort, in accordance with art 24 of the Convention on the Rights of the Child, 1989

In the matter of Chifundo James, 6.

Ex parte Commercial Farmers Union, Case No SC 31/10 (Supreme Court of Zimbabwe, 26 Nov
2010).

See Etheredge v Minister of State for National Security Responsible for Lands, Land Reform and
Resettlement and Another ZWHHC 1.

100
101

102
103

104

48

© University of Pretoria



Chapter 2 Current human rights regime

|105

Tribuna The Government of Zimbabwe itself also refused to comply with the

injunction that was issued in the Campbell case.'®

The constitutions of most EAC member states enjoin domestic courts to use
international law for upholding international law values. On that basis, the national
courts of EAC member states have often applied international law when a matter

relating to international law is in question.

In Kenya, the adoption of the 2010 Constitution transformed the Kenyan legal system to
a more monist system. Traditionally, Kenya was a dualist state and, therefore,
international treaties and conventions had to be ratified and domesticated.'® Since the
adoption of the new Constitution, international law is deemed to form part of the laws

of Kenya.'®

The new Kenyan Constitution is a reflection of a number of new
constitutions in Africa with clauses pertaining to the direct application of international
law in their domestic legal system. Article 2(5) of the Constitution provides that the
general rules of international law form part of Kenyan laws. Similarly, article 2(6) states
that any treaty or convention ratified by Kenya forms part of the law. The much
celebrated Kenyan constitution is being gradually applied by Kenyan courts. In the

Matter of Zipporah Wambui Mathara (Mathara case),’® the High Court of Kenya held

that all treaties ratified by Kenya form part of the sources of Kenyan law as provided by

110 111

article 2(6) of the Kenyan Constitution. David Njoroge Macharia v Republic
reaffirmed the decision in the Mathara case by pointing out that, although previously

Kenya was applying a dualistic approach which required the incorporation of

105 Gramara & Another v Zimbabwe & Others, Case No 5483/09 (26 January 20100) 08.

Mike Campbell v Zimbabwe, SADC (T) 02/2007 (Campbell case).

For a discussion on the application of international law in Kenya, see T Kabau and C Njoroge ‘The
application of international law in Kenya under the 2010 Constitution: Critical issues in the
harmonisation of the legal system’ (2011) 44 Comparative and International Law Journal of
Southern Africa 293-310; JO Ambani ‘Navigating past the dualist doctrine: The case for
progressive jurisprudence on the application of international human rights norms in Kenya’ in M
Killander (ed) International law and domestic human rights litigation in Africa (2010) 25-35.

Art 2(6) of the Constitution of Kenya.

The Matter of Zipporah Wambui Mathara v R [2010] eKLR.

Mathara case, 4.

David Njoroge Macharia v Republic [2011] eKLR.
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international law so as to become part of national law, the position may have changed

after the coming into force of the 2010 Constitution."*?

The place of international law in Tanzania is still, to a large extent, determined according
to a dualistic approach.'® Even as the Bill of Rights was incorporated into the Tanzanian
Constitution in 1984 and became justiciable in 1988, international human rights law

1% The Universal

formed the basis for Tanzania’s internal and external policies.
Declaration of Human Rights (UDHR) is referred to by the Tanzanian Constitution as a
model for state authorities and their agencies when directing their policies and

programmes in order to ensure human rights are preserved.115

The signs of judicial
activism in applying international law, even before the Bill of Rights was incorporated in
the Tanzanian Constitution, were illustrious. In John Byombalirwa v Regional

16 the High Court used the UDHR to enforce the

Commissioner Bukoba and Another,
right to property. The Court invoked article 9 of the Constitution which requires state
authorities and agencies to take into account human dignity and human rights when

performing their duties.

After the Byombalirwa case, a number of cases have applied international law. The
introduction of the Bill of Rights in the Tanzanian Constitution resulted in courts

becoming more liberal towards international law values. In Director of Public

112 . ”
Macharia case” 16.

The existing scholarship on the applicability of international law in Tanzania include: CB
Murungu ‘The place of international law in human rights litigation in Tanzania’ in M Killander
(ed) International law and domestic human rights litigation in Africa (2010) 57; K Kamanga
‘international human rights law as reflected in Tanzania’s treaty and court practice’ in W Binchy
and C Finnegan human rights, constitutionalism and the judiciary: Tanzania and lIrish
perspectives (2006) 53; L Mwalusanya ‘The Bill of Rights and the protection of human rights:
Tanzania’s court experience’ in HK Bisimba & CM Peter (eds) (2005) Justice and rule of law in
Tanzania: Selected judgments and writings of justice James Mwalusanya 624.

JK Nyerere, when addressing the UN Assembly on 14 December 1961, expressed Tanzania’s
political commitment to adhere to international human rights standards as provided by the
UDHR. See JK Nyerere ‘Independence address to the United Nations’ in JK Nyerere Freedom and
unity: A selection from writings and speeches 1952-1965 (1966) 146; CB Murungu in M Killander
(ed) International law and domestic human rights litigation in Africa (2010) 58.

Art 9(a) and (f) of the Tanzanian Constitution of 1977 as amended.

John Byombalirwa v Regional Commissioner Bukoba & Another [1986] TLR 73.
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117 the Court of Appeal emphasised the consideration of

Prosecutions v Daudi s/o Pete,
international human rights instruments such as the African Charter when courts

interpret the Bill of Rights under the Tanzanian Constitution.*®

Tanzanian courts have placed strong reliance on article 9(f) of the Constitution which
provides directive policies for state authority and agents to adhere to human rights
when performing their duties. The Constitution does not expressly mandate courts to
apply or use international law. At present, Tanzania is in the process of adopting a new
constitution, which, it is hoped, will have a more progressive attitude towards
international law. Despite the existing challenges, the role played by the Tanzanian
courts in applying international law, particularly international human rights law, is

encouraging.

In Uganda, international law does not have automatic application in the domestic

courts.'® Instead, a treaty has to be ratified and domesticated in order for it to be

applied by Ugandan courts.’® In contrast with the constitutions of Malawi'** and South

Africa,*?? the 1995 Ugandan Constitution does not expressly empower domestic courts

to refer to international law. The Constitution of Uganda provides that the foreign policy

of Uganda ‘shall be based on the principles of ... respect for international law and treaty
» 123

obligations’. In addition, the Constitution provides that any treaty that Uganda

affirmed before the coming in to force of the current Constitution is not affected by the

w Director of Public Prosecutions v Daudi s.o Pete (1993) TLR 22, 34.

Christopher Mtikila & Others v The Republic, High Court, Civil Case No 10 of 2005; Peter
Ng’omango v Gerson Mwangwa & Attorney General (1993) TLR 77.

For an understanding of the applicability of international law in Uganda, see B Kabumba ‘The
application of international law in the Ugandan judicial system: A critical enquiry’ in M Killander
(ed) International law and domestic human rights litigation in Africa (2010) 83.

As above, 85.

Art 11(2)(c) of the Malawi Constitution, 1994. The Malawian Constitution allows national courts
to interpret the provisions of the Constitution with regard to current norms of public
international law and comparable foreign case law.

Section 39(1) of the South African Constitution.

Objective XXVIlI(b) of the National Objectives and Directive Principles of State Polity of the 1995
Uganda Constitution.
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124

1995 Constitution. The Ugandan Human Rights Commission has also been

empowered to monitor government’s compliance with international treaties relating to

human rights.?®

It is evident from the provisions of the 1995 Constitution that international law has
influence in the Ugandan legal sphere. However, the lack of express provision in the
Ugandan Constitution to allow domestic courts to apply international law should not be
underplayed. This lacuna provides an opportunity for an inactive bench to dismiss a
genuine claim based on international law. In Paul K Ssemwogerere and Others v

126 the Constitutional Court held that

Attorney General (Paul Ssemwogerere case),
international human rights conventions do not form part of the Ugandan law.'?’
Nevertheless, courts in Uganda are extremely active in applying international law. In

128
I,

Susan Kigula and Others v Attorney Genera the Ugandan Supreme Court applied a

number of international human rights treaties in determining the constitutionality of the

129 130

death penalty in Uganda.””” In Uganda Law Society and Another,””" the Constitutional
Court of Uganda stated that ‘Chapter IV of the Constitution is not exhaustive of
fundamental human rights and freedoms available to the people of Uganda’. The Court
went further by declaring the African Charter to be ‘part and parcel’ of the Ugandan

Constitution.

Burundi and Rwanda are the only countries in the EAC with a civil system background.
On that basis, international treaties ratified by the two countries are equally directly

applicable within their respective jurisdiction. Article 19 of the Constitution of Burundi

124 Art 186 of the Constitution of Uganda, 1995.

Constitution of Uganda, art 52(1)(h).

Paul Ssemwogerere & Others v Attorney General, Constitutional Court, Petition No 5 of 2002.
Paul Ssemwogerere case’ 8.

Susan Kigula & Others v Attorney General, Uganda Supreme Court, Constitutional Appeal No 3 of
2006.

Charles Onyango Obbo & Anor v Attorney General (Constitutional Appeal No 2 of 2002; Muwang
Kivumbi v Attorney General, Constitutional Petition No 9 of 2005; Kizza Besigye v Electoral
commission and Yoweri K Museveni, Election Petition No 1 Of 2006.

Uganda Law Society & Another, Constitution Petition Nos 2 & 8 (2003) (2009) UGCC1. Available
at http://www.ulii.org/ug/judgment/constitutional-court/2009/1-0 (accessed on 30 October
2014).

125
126
127
128

129

130

52

© University of Pretoria



Chapter 2 Current human rights regime

has incorporated a number of international human rights law treaties as an integral part

of its domestic laws.***

Article 19 of the Constitution, however, merely mentions specific
international human rights instruments. It is clear that the rights and duties proclaimed
and guaranteed by instruments as mentioned under article 19 of the Constitution have
the force of law, capable of being relied upon in domestic litigation. However, article
192 of the Constitution requires all international treaties, other than those specifically

domesticated by the Constitution, to be ratified as having legal force in Burundi.

Although Rwanda had adopted its Constitution in the era of a democratic society which,
to a large extent, recognises international law as part of national law, the Rwandan
Constitution is silent on the status of international law in Rwanda. Accordingly, the
Constitution is the supreme law in Rwanda and any law which is contrary to the
Constitution is invalid.**? Although article 190 of its Constitution has adopted the monist
approach, the Constitution reads that upon their publication in the official gazette,
international treaties and agreements which are conclusively adopted in accordance
with the provisions of law shall be more binding than organic laws and ordinary laws

except in the case of non-compliance by one of the parties.

This provision shows that Rwanda has adopted a monist approach, although it has
reserved the right to opt out of international agreements that centre on reciprocity. This
is notwithstanding the fact that, as decided in the Barcelona Traction case, reciprocity
does not apply to human rights treaties that seek to protect citizens, and where the
obligations imposed by them play out erga omnes, rather than those owed to particular

states.

The EU Court has successfully established the direct application of EU law to the EU

member states, minimising a backlash between domestic law and EU law. EU law

B Art 19 mentions the Universal Declaration of Human Rights, the International Covenants on

Human Rights, the African Charter, the Convention on the Elimination of all Forms of Racial
Discrimination against Women (CEDAW) and the Convention on the Rights of the Child (CRC), as
part of national law.

132 Art 200 of the Constitution of Rwanda, 2003.
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ascribes rights and duties directly to the EU institutions, its members and citizens
including national courts.™** However, recognition of the supremacy of the law of the EC

legal order did not come about easily. The Federal Constitution of Germany issued two

134 135 In

contradicting decisions in what are famously known as Solange I~ and Solange II.
the former case the Federal Constitutional Court ruled that in the event of conflict
between EC law and German law, German law would prevail. This decision conflicted
with the EU Court’s in the 1964 decision Costa v ENEL. In Solange IlI, the Federal
Constitutional Court of Germany stated that in so far as EC law provides substantial

fundamental rights and freedoms similar to the German Constitution, the Court would

not review EC law.*3®

The EAC member states have committed themselves to taking reasonable measures to
ensure, among other things, the harmonisation of their domestic laws pertaining to the

37 In order to achieve the objectives enshrined under the EAC Treaty,

EAC legal order.
member states have expressed their desire to create policies that will result in a
favourable environment.”*® In doing so, member states should refrain from any acts

139 For

likely to jeopardise the achievements of the objectives of the Community.
member states to adhere effectively to EAC law there is no alternative to legal reform,
including constitutional amendment if necessary.’*® . Because EAC member states have
recognised and formalised human rights in the EAC Treaty, the EACJ is well suited to

protect such norms.

133 KD Borchardt The ABC of the European Union law (2010) 117.
134 Internationale Handelsgesellschaft [1974] Case 11/70.
13 Re Wuensche Handelsgesellschaft, BVerfG [1987] 3 CMLR 225.

136 See J Wieland ‘Germany in the European Union: The Maastricht decision of the

Bundesverfassungsgericht’ (1994) 5 European Journal of International Law 259.

137 Art 126 of the EAC Treaty.

138 Art 8(1)(a) of the EAC Treaty.
139 Art 8(1)(c) of the EAC Treaty.
140 TC Hartley The foundation of the European Law (2010) 259.
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2.3.4 Liability of member states for breaching EAC law

A state may be held accountable for breach of EAC law when one of its organs or
entities performing state duties contravenes EAC norms or when a national law,
regulation, directive or any decision is contrary to EAC law. Under international law, the

141 Also, the

conduct of any of the organs of a state is considered as an act of a state.
conduct of a person or an entity, not necessarily an organ of the state, if authorised by
the law to perform government authority, is considered to be an act of a state provided

that the act or omission is within the capacity authorised.'*?

The EU Court has already pointed out that an EU member state is held responsible and
obliged to make good the injuries suffered by individuals as a result of a breach of
Community law in the event that the national legislation was responsible for the
breach.' This means that in a scenario where a national law does not comply with the
Community law, and consequently an individual suffers injuries, a state has to accept
liability. The SADC Tribunal, in Mike Campbell v Zimbabwe (Campbell case),"** awarded
damages to the applicants for the injuries they had suffered as a result of constitutional
amendments in Zimbabwe, causing compulsory acquisition of their farms without being

able to challenge the exercise in court.

Reference can be made to the EACJ) against a state that is in breach of EAC law by
another member state,'* Secretary General*® and legal or natural persons.**’ The EACJ
has occasionally been called to declare an act of a state organ or its entity, and state
laws breach the EAC Treaty. In James Katabazi v Attorney General of Uganda (Katabazi

148

case),” the Government of Uganda was held to be in breach of the principles enshrined

1 Art 4 of the Draft Articles on Responsibility of States for Internationally Wrongful Acts, 2001.

Art 5 of the Draft Articles on Responsibility of States for Internationally Wrongful Acts.

See the Judgment of the Court of Justice, Brasserie du pécheur and Factortame, Joined Cases C-
46/93 and C-48/93 (5 March 1996).

14 Mike Campbell v Zimbabwe, SADC (T) 02/2007.

145 Art 28 of the EAC Treaty.

Art 29 of the EAC Treaty.

Art 30 of the EAC Treaty.

James Katabazi v Attorney General of Uganda, Ref No 1 of 2007.
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in the EAC Treaty after Ugandan police officers interfered with the court process of the
Ugandan High Court. The Katabazi case is one among many cases that the EACJ has
found a member state to be in breach of the EAC Treaty. It is an encouraging sign that

the Court is not tolerant to any member state that contravene EAC law.

2.4 Human rights in the EAC

The EAC is an autonomous entity under international law. It has certain rights and
duties, as provided in its constitutive document. One of the most overriding principles in
modern international law is the recognition, promotion and protection of human rights.
This study proceeds by identifying the legal basis for the promotion and protection of

human rights in the EAC.

When trussing the basis for the current human rights regime of the EAC, it has been
commented that the founding instruments of sub-regional organisations provide the

149 Apart from the

‘primary legal foundation’ for having a human rights mandate.
constitutive instrument of sub-regional bodies, decisions, directives and case law within
their functioning establish the foundation for a human rights mandate. The ‘statements
of the objectives’ in the constitutive instruments should be the main location for finding

the basis for the human rights authority of sub-regional organisations.

According to Ebobrah, the ‘common location’ for legitimising the human rights mandate
of sub-regional organisations is the ‘portions of statements of objectives’, averments of

150 Looking closely at the

the governing principles and the preamble to the treaty.
constitutive instruments of sub-regional organisations, it is submitted that the founding
treaties of some organisations possess some elements of constitutionalism which

provides the basis for the promotion and protection of human rights.

149 ST Ebobrah ‘Human rights realisation in the African sub-regional institutions’ in M Senyonjo (ed)

The African regional human rights system - 30 years after the African Charter on Human and
Peoples’ Rights (2012) 286.

150
As above.
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Human rights are identified as a potential component of the activities of international
organisations.” Regional human rights systems are complementing the existing UN
system and it is believed that regional human rights systems are likely to be more
successful than the global system because of their ‘political and cultural homogeneity’
and similar judicial traditions which are essential for effective implementation.152 The
increasing focus in promoting and protecting human rights within regional and sub-
regional organisations in Africa is a reflection of an emerging constitutionalism character
within the Continent.™® Article 56 of the UN Charter calls for all member states to take
joint and separate efforts, in cooperation with the UN, to promote and respect universal
human rights standards. UN member states have responded to the call by forming
different intergovernmental organisations which dedicate their efforts to promoting and
protecting human rights. In comparison, the EU can be seen as a model among regional
economic communities in adhering to human rights. When the Treaty of Rome was
established in 1957, its prominence was in economic cooperation. However, the Treaty
had a Social Chapter for protecting the rights of workers.™> In an attempt to establish a
human rights regime in the EU, in 1996 the Council of the EU asked the EU Court to give
an advisory opinion on the possibility of the EU acceding to the European Convention on

155

Human Rights (ECHR) of the Council of Europe.™ The EU Court ruled that the EU Treaty

does not make room for the EU to accede to the Convention. Although the EU Court had

Bt See AFS Russell ‘International organizations and human rights: realizing, resisting or repackaging

the right to water?’ (2010) 9 Journal of Human Rights 1.

Dugard (2011) 342.

See E de Wet ‘The emergence of international and regional value systems as a manifestation of
the emerging international constitutional order’ (2006) 15 Leiden Journal of International Law
611.

EF Defeis ‘The Treaty of Lisbon and human rights’ (2009—2010) 16 /ILSA Journal of International &
Comparative Law 41; See also EF Defeis ‘Human rights and the European Union: Who decides?
Possible conflicts between the European Court of Justice and the European Court of Human
Rights’ (2000-2001) 19 Dickinson Journal of International Law 301; ES Duquette ‘Human rights in
the European Union: Internal versus external objectives’ (2001) 34 Cornel International Law
Journal 363; JD de la Rochere ‘Challenges for the protection of fundamental rights in the EU at
the time of the entry into force of the Lisbon Treaty’ (2011) 33 Fordham International Law
Journal 1176, EC Landau ‘A new regime of human rights in the EU’ (2008) 10 European Journal of
Law Reform 557.

Opinion 2/94 of the Court of 28 March 1996, 1996 ECR 1-1759. Also see TC Steve ‘Protecting
human rights in the European Union: An argument for treaty reform’ (1997) 20 Fordham
International Law Journal 919.
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previously used the Convention for promoting human rights values in the Community,
the adoption of the EU Charter was nevertheless deemed necessary for the future of the
EU."® This is largely because the European Convention on Human Rights does not
contain economic, social and cultural rights; therefore, in the evolving nature of the EU,
a Charter for safeguarding human rights in the EU was imminent. From a legal
viewpoint, the EU was not a party to the European Convention on Human Rights and
therefore not bound by its provisions. However, the European Court gradually affirmed
the relevance of the ECHR in EU law. In a number of instances, the European Court has
held that the rights enshrined in the ECHR constitute the values of the EU.">’ The ECHR
was subsequently referred to in the treaties establishing the EC.'*® The Charter of
Fundamental Rights of the European Union (EU Charter) was proclaimed in 2000 at the

Nice summit.

The EU Charter had only political force, however, and it was not binding on EU member
states. However, the Charter began to become influential when it came to the
promotion and protection of human rights. Subsequently, the EU Charter was used by
the EU Court for promoting human rights in the EU. In European Parliament v Council of
the EU,"° the EU Court reiterated the importance of the EU Charter at that time by
acknowledging that it reaffirms the rights enshrined in the EU Treaty, the European
Convention on Human Rights and the constitutions of the member states. After the
entry into force of the Lisbon Treaty on 1 December 2009, the EU Charter had legal

force in the EU and currently holds the same legal value as the EU treaties.'®

It can be argued that a human rights regime already existed within the EU well before
the adoption of the EU Charter. It can also be suggested that the Lisbon Treaty has
expanded the human rights mandate of the EU by giving the Charter the same legal

status as the EU Treaties. The EU Charter has an extensive set of rights compared to the

156 Defeis (2009-2010) 16 ILSA Journal of International & Comparative Law 413, 415.

Rutili v Ministre de I'Intérieur, Case C-36/75 [1975.

Art 6(2) of the Maastricht Treaty made reference to the ECHR for the first time.
159 Case C-540/03 (2006) ECR 1-5769.

160 Art 6 of the Lisbon Treaty, 2009.
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ECHR, which are vital for preserving human rights norms in the EU. The EU Charter
contains all the three generations of rights while the ECHR is extensively made up of civil
and political rights. Also, article 6(2) of the Treaty of Lisbon requires the EU to accede to
the European Convention on Human Rights, which would result in the EU becoming

subject to a legal body external to the EU.

Sub-regional organisations in Africa have so far been playing a significant role in
promoting and protecting human rights. Although member states of sub-regional
organisations are parties to various UN human rights instruments and regional human
rights mechanisms, human rights have found their way into the work and functioning of
sub-regional organs and institutions. When the OAU was established in 1963, the
member states had a pan-African ‘focus’ — determined to liberate African states from

%1 The desire for engaging in regional integration to ‘attain inter African

colonialism.
economic development’ was manifested by the establishment of sub-regional
organisations in Africa, aiming for closer and more concentrated economic

- 162
cooperation.*

To many, sub-regional bodies are still regarded as being mainly established for the
purpose of economic advancements. The primary objective of most RECs is to bolster
the economy in their respective communities. Sub-regional bodies also have social,
economic and political ambitions which have to be realised. The EAC aims at developing
policies and programmes for achieving viable regional integration in matters concerning
political, social, economic and cultural fields, and research and technology.'®® Article 5
of the EAC Treaty also mentions that issues concerning security and judicial affairs
should be included in the agenda for EAC integration. In COMESA, cooperation on

164

promoting and protecting peace and security is one of the objectives its members.”™ It

can therefore be said that the devotion to cooperation in socioeconomic and political

161 F Viljoen ‘The realization of human rights in Africa through sub-regional institutions’ (1999) 7

African Yearbook of International Law 185.

162 Viljoen (1999) 7 African Yearbook of International Law 185, 186.
163 Art 5 of the EAC Treaty.
104 Art 3(d) of the COMESA Treaty.
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affairs within sub-regional bodies provides the necessity for promoting and protecting

human rights in their agenda.

Sub-regional courts are yet to have their own human rights catalogue. In EAC, however,
the passing of a Human Rights Bill by EALA in 2012 provided an optimism that the Bill
might have allowed the EAC its own human rights catalogue. The Bill is now waiting to

be passed the EAC Summit in order to become EAC law.*®

Most treaties of sub-regional
organisations refer to the African Charter as the normative standard when exercising
different activities in their respective organisations.'®® As it has already proven, the lack
of an explicit human rights catalogue is not a barrier to sub-regional courts and tribunals

167 the

upholding human rights norms in their respective regions. In the Campbell case,
SADC Tribunal held that its jurisdiction on the matter cannot be circumscribed only for a
reason of a lack of an explicit human rights catalogue, given the fact that the SADC
Treaty provides for the governing principles to which SADC member states must adhere,

and one of those principles includes human rights.168

What is the scope of a human rights mandate for sub-regional bodies? Ebobrah is of the
view that ‘the more obvious consequences’ of the lack of a human rights catalogue in
sub-regional bodies include uncertainty on the extent of coverage available in their

human rights mandate.*®

As member states of sub-regional organisations have
committed themselves to promoting and protecting human rights in accordance with
the provisions of the African Charter, the scope of coverage of the human rights
mandate in their functioning should be the same as that covered in the Charter. Also,
the fact that universal human rights standards form part of the governing principles of

most sub-regional organs, including the EAC, there is no doubt that sub-regional organs

165 See http://www.eala.org | (accessed on 7 May 2012).

Art 4(g) of the 1993 revised Treaty, Art 6(d) of the EAC Treaty, Art 6€ of the COMESA Treaty.
Campbell case, 30.

Campbell case, 31.

Ebobrah in M Senyonjo (ed) The African regional human rights system - 30 years after the
African Charter on Human and Peoples’ Rights (2012) 288.
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should carry out their activities in line with universal human rights standards and

customary international law.

The treaty objectives of international organisations determine the powers and functions
to be performed by the organs and institutions of the particular organisation. In most
cases, these powers and functions are provided for in the treaty. However, when
pursuing their objectives, international organisations tend to carry out many activities

170 under

that some may not be specifically provided for in their constitutive documents;
international institutional law, these activities are referred to as ‘implied powers’.
Implied powers allow for the exercise of the specific powers and functions despite the
lack of treaty provisions allowing the undertaking of such activities.!’* Thus, when the
activities of an organisation have been carried through implied powers, the
undertakings cannot be held to be ultra vires. In making sure the EAC Treaty objectives
are adhered to, the Community stretches its activities to include implied powers so as to
ensure the Community meets its Treaty objectives. Although human rights are not
expressly provided for as one of the objectives of the EAC, it is right to say that the EAC

objectives have a very close link with human rights. Therefore, the activities of the EAC

that will realise human rights will certainly not be ultra vires.

Member states are required to achieve common foreign policies which would seek,
among other things, to develop and strengthen the rule of law, human rights and

democracy in the Community.*’

2.5 Legal source for human rights protection in the EAC

It is common for international legal scholars to distinguish between formal and material

17 .
sources of law.'”? According to Ebobrah, a formal source of law refers to ‘the source of

170 M Rama-Montaldo ‘International legal personality and implied powers of international

organizations’ (1970) 44 British Yearbook of International Law 114, 122.
Rama-Montaldo (1970) 44 British Yearbook of International Law 114, 124.
Art 123(3)(c) of the EAC Treaty.

| Brownlie Principles of public international law (2003) 1.
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validity’ of an international organisation.”* He is of the view that the formal source of
an international organisation emanates from the powers exercised by the heads of state
and governments of the member states. He refers to material source as ‘tangible
sources from which the matter of rules can be derived’.'’”® Brownlie also distinguishes
between formal and material sources of law. Formal sources are ‘legal procedures and
methods for the creation of rules of general application’, while a material source

176 It is not the

‘provides evidence of the rules’ when proved they provide legal force.
intention of this study to dwell on the concept of the legal source of law. In general, the

term ‘legal source’ may be referred to as the basis of origin of a particular law.

The fact that the EAC is a creature of international law means that most of its sources of
rights originate from the international legal system. Human rights sources in the EAC
can be classified into three categories. The first is the primary sources, which include the
EAC Treaty, Protocols and instruments referred in the EAC Treaty or Protocols.’”” The
second is secondary sources, consisting of the Acts enacted by the EALA, international
agreements between the EAC and other organisations, as well as subsidiary legislation,
rules, directives and decisions of the organs of the Community. The supplementary
sources are the third category of rights in the EAC. They comprise international law
instruments, the decisions of international courts and national courts, laws of the
member states, customary international law and general principles of law. The EAC
Treaty provides the primary basis for human rights protection. The EACJ has so far
upheld human rights by relying on the governing principles of the Community provided

for in the EAC Treaty and some international human rights instruments.

4 ST Ebobrah ‘Legitimacy and feasibility of human rights realisation through regional economic

communities in Africa: the case of the Economic Communities of West African States,” LLD
Thesis, Faculty of Law, University of Pretoria (2009) 103.

ST Ebobrah ‘Legitimacy and feasibility of human rights realisation through regional economic
communities in Africa: the case of the Economic Communities of West African States’ (2009)

175

105.
176 Brownlie (2012) 1.
7 SB Ajulu ‘Sources of law in ECOWAS’ (2001) 45 Journal of Africa Law 73, 77.
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2.5.1 Human rights norms in the EAC Treaty

One fact that becomes clear under the EAC Treaty is that human rights do not form part
of the objectives of the EAC. Nevertheless, the observance of the rule of law, democracy
and human rights do form part of the governing principles of the EAC, in order to
achieve the objectives of the Community. Article 6 of the EAC Treaty provides for the
fundamental principles that shall be adhered to by member states in order to achieve
the targeted goals set by the Community. Article 6(d) obliges member states to adhere
to:

[Glood governance, including adherence to the principles of democracy, the
rule of law, accountability, transparency, social justice, equal opportunities,
gender equality, as well as the recognition, promotion and protection of human
and peoples’ rights in accordance with the provisions of the African Charter on
Human and Peoples’ Rights.

The EAC member states have reiterated their commitment to promoting the rule of law,
democracy and human rights by according them the status of operational principles for
governing the practical achievement of the EAC. Article 7(2) of the EAC Treaty states
that ‘the [member states] undertake to abide by the principles of good governance,
including adherence to the principles of democracy, the rule of law, social justice and

the maintenance of universally accepted standards of human rights’.

The question is whether the principles, as such, provided in the EAC Treaty are binding
on member states. Article 38(1)(c) of the ICJ Statute mandates the ICJ to use ‘general

178
In

principles of law recognised by civilised states’ as a source of international law.
Kodi v Council of the EU and Another,"”® the EU Court reaffirmed the importance of
fundamental principles such as the rule of law, democracy and human rights that were
common to member states for protecting legal order in the EU. In addition, in

interpreting a treaty, the context of interpretation includes the preamble, the main text

178 L Bartels ‘Review of the role, responsibilities and terms of reference of the SADC Tribunal’ (2011)

10.
Kadi v Council of the European Union and Commission of the European Communities, Case C-
402/05 P [2008] ECR I-6351.
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1801t is on such basis that the principles within the EAC Treaty

and annexes to the treaty.
have never been intended to be merely inspirational; they impose a legal obligation on
member states and they are subject to interpretation by the EACJ. It is important to
consider that the mention of ‘human rights’ in the EAC Treaty accords some level of
duty on the organs of the Community and its member states, regardless of such norms
being principles or not. The principles provided for under article 6(d) and 7(2) of the EAC
Treaty require that the EAC integration should be governed by the standards of member

states and the organisation itself through adherence to the rule of law, democracy and

human rights.

The founding principles in the EAC Treaty have so far been useful in promoting human
rights in the EAC and the EAC) has occasionally upheld these founding principles. In
addition, the Community principles have been upheld and recognised in different
resolutions and directives of the EAC organs. Although the EACJ lacks an explicit
mandate to adjudicate human rights cases, the Court has exercised its mandate of
interpreting the Treaty, including the provisions that refer to human rights. However,
the EAC] is reluctant to directly interpret the provisions that relate to the adherence of
human rights within the EAC Treaty, due to the restrictions imposed under article 27(2)

of the Treaty.

The EACJ has often relied on other forms of cause of action (such as rule of law,
democracy and good governance) to adjudicate human rights related cases. In Attorney

81 the appellant, being aggrieved by

General of Kenya v Independent Medical Legal Unit,
the decision of the First Instance Division, appealed and argued that since the EACJ’s
human rights mandate had been put on hold by article 27(2) of the EAC Treaty, the
Court could not proceed with a matter relating to human rights. The Appellate Division
stated that in determining whether the Court has jurisdiction to interpret articles 6(d)

and 7(2) of the EAC Treaty, the Court has to enquire as to the nature of the cause of

180 Art 31(2) of the Vienna Convention.

Attorney General of Kenya v Independent Medical Legal Unit, Appeal No 1 of 2011, the EAC)
Appellate Division (Independent Medical Legal Unit case Il)
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action and other considerations that will provide the basis for the Court’s jurisdiction,

which is separate and distinct from human rights violations.***

Articles 6(d) and 7(2) can be viewed in two positive dimensions. Firstly, the provisions
have established a human rights mandate for the Community when exercising its
functions and they also mandate its member states to govern their citizens in
accordance with high constitutional standards that include the promotion and
protection of human rights. Secondly, the provisions give an opportunity for bringing
human rights related cases before the EACJ for the purpose of interpretation despite the

fact that the Court lacks an explicit human rights mandate.

The fact that the Court draws a line between causes of actions in relation to human
rights and other forms of causes of action, such as the rule of law, it can be argued that
it is almost impossible to separate rule of law, democracy and human rights. In
whatever way one wants to define rule of law, for example, there must be a human
rights context in it. That is why litigants cannot stop claiming human rights violations in a

rule of law allegation before the EACI.

It can also be argued that article 6(d) and 7(2) of the EAC Treaty mandate the EAC to
adjudicate human rights cases, as the interpretation of the treaty starts from the
preamble. This position was applied in the Mike Campbell case. In this regard one may
reflect on the now defunct SADC Tribunal. The SADC Tribunal had no explicit human
rights mandate to determine human rights cases, but the Tribunal found that the
insertion of human rights in the SADC Treaty is within the jurisdictional sphere of the
Tribunal. But it should be noted that the SADC Tribunal had no similar provision as
article 27(2) of the EAC Treaty, which perhaps shows the intention of member states to
suspend human rights jurisdiction of the EACJ. Having article 27(2) in the EAC Treaty is
discouraging when the same EAC member states who commit themselves to adhering to
human rights standards, on one hand, put on hold the hearing of human rights cases by

the EACJ, on the other.

182 As above. 10.
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Apart from the founding principles of the Community, there are other significant human
rights related features in the EAC Treaty. Recognition and respect for human rights is
among the factors to be taken into account when considering a new member of the
EAC.'® This reflects the commitment of EAC members to creating a region that respects
human rights and to ridding the region of notorious states which might destabilise the
integration. South Sudan has applied for membership of the EAC, but it is yet to be

admitted owing to the prevailing human rights situation in the country.

184

The promotion of peace and security is another objective of the Community.”" By

maintaining peace and security there is an assurance of a stable society; thus, the lack of

185

peace and security automatically affects human rights.”™ The member states agree on

the importance of peace and security for social and economic development and the

6

achievement of their objectives.’® Member states also intend to strengthen

cooperation in maintaining regional peace and security. This will involve more
cooperation in cross-border conflicts and the establishment of regional disaster

management mechanisms and common mechanisms for the management of

187

refugees.”” When there is peace and security, it creates a suitable environment for

increased investments and trade which also satisfies the economic objectives of the

Community.

Women’s equality and gender rights have also taken centre stage in East African

integration initiatives. Gender equality is recognised as being one of the fundamental

188

principles of the Community.”™ Abiding by the principle of gender equality, member

states have pledged to take into account the issue of gender balance when appointing

189

staff members to the organs and institution of the Community.™ " In realising the role of

183 Art 5(3)(b) of the EAC Treaty.

Art 5(1) and 5(3)(f) of the EAC Treaty.

OC Ruppel ‘Regional economic communities and human rights in East and Southern Africa’ in JA
Bosl & J Diescho (eds) Human rights in Africa (2009) 304.

Art 124(1) of the EAC Treaty.

Art 124(3), (4), (5) of the EAC Treaty.

Art 6(d) of the EAC Treaty.

Art 9(5) of the EAC Treaty.
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women in socioeconomic development, member states through appropriate legislative
and other measures are obliged to promote women’s empowerment, eradicate all
legislation and customs that discriminate against women, and take all necessary

. .. . . . 1
measures that will eliminate prejudice against women.®

Several measures are taken in the EAC in order to comply with the provisions of the
Treaty and seek to improve the living standards of women in the region. The final draft
of the Community Framework on Gender and Community Development was adopted in
2006, which sought to cater for the rights of women in the region.™®! In 2009, the EALA
adopted a resolution encouraging member states to take ‘urgent and concerted action
to end violence against women’.**? Significantly, it called on member states to ‘enhance

the mainstreaming of gender and human rights into budgets’ at the national level.**?

In relation to the AIDS pandemic in Africa, EAC member states are called on to take joint
action in the prevention and control of HIV and AIDS together with other communicable

diseases.’

HIV and AIDS are given impetus in the EAC owing to their impact on human
resources. There is also the danger of the spreading of the pandemic owing to the free
movement of persons in the integration process. Other human rights related features
enshrined in the EAC Treaty include free movement of persons, the right to
establishment and residence, labour services,'®> agriculture and food security,’*® and

197

natural resources and environmental management.”’ Member states are required to

develop and adopt a common approach to improving the living standards of

190 Art 121 of the EAC Treaty.

Ebobrah in M Senyonjo (ed) The African regional human rights system - 30 years after the
African Charter on Human and Peoples’ Rights (2012) 289.

ST Ebobrah ‘Human rights development in African sub-regional economic communities during
2009’ (2010) 10 African Human Rights Law Journal 216, 236.

The EALA Resolution: Action to end violence against women in the EAC Region, Available at
http://www.eala.org/key-documents/doc_details/8-resolution-action-to-end-violence-against-
women-in-the-eac-region-and-particularly-partner-states.html (accessed on 12 January 2013).
Art 118 of the EAC Treaty. Chapter 21 of the EAC Treaty is dedicated to health, cultural and
social activities in the region.

Chapter 17 of the EAC Treaty.

Chapter 18 of the EAC Treaty.

Chapter 19 of the EAC Treaty.
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disadvantaged groups such as children, the elderly and persons with disabilities through
rehabilitation and provision of, among other things, foster homes, health care,

education and training.198

Third generation rights such as the right to a clean and healthy environment have also
been given priority within the EAC legal framework. A healthy environment is essential
for human life and promotes the rights to dignity and improved health standards of
people. In the EAC legal framework, Chapter nineteen of the EAC Treaty provides for the
framework with respect to cooperation on environment and natural resource

management.

199 the appellant

In Attorney General of Tanzania v African Network for Animal Welfare,
was aggrieved by the decision of the First Instance Division which ruled that it had
jurisdiction to hear a case concerning allegations that a proposed superhighway project
of the Government of Tanzania would have an impact on the environment and climate
of the Masai Maara National Park and the interests of the international community
through UNESCQ’s designation of the Serengeti National Park as a World Heritage Site,
and therefore infringing on EAC Treaty obligations. The Appellate Division held that the

EACJ) had jurisdiction to determine a case that involves environmental issues in

exercising its duty of interpreting the EAC Treaty.”®

It is clear that the EAC Treaty comprised human rights related provisions. The Treaty, to
a large extent, compels the organs of the Community and member states to take
necessary actions to ensure that the objectives of the Community are met. The organs
and member states have responded by adopting several policies and resolutions and

enacting several laws which, in one way or another, promote and protect human rights

in the region.

198 Art 120(2) of the EAC Treaty.

199 Appeal No 3 of 2011, EAC Appellate Division.
200 Appeal No 3 of 2011, 14.
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2.5.2 Human rights related protocols

The foundation for human rights protection in the EAC is also evident in the protocols
adopted in the Community. Apart from them being economically oriented legal
instruments, one of the objectives of the Protocol on the establishment of the East
African Customs Union is to promote ‘economic development and diversification in
industrialisation’ for the citizens of the EAC. This also has to do with the improvement of

socioeconomic rights.201

The current EAC is at the common market stage, where there
is an anticipation of the free movement of goods and services within the region. Rights
such as the free movement of persons and labour and the right of establishment and
residence are guaranteed in the Protocol on the Establishment of the East African
Community Common Market. The Protocol is guided by the principles provided under

articles 6 and 7 of the EAC Treaty.’®

Since the common market stage involves the
mobility of goods, services and persons, one of the principles governing a common
market is non-discrimination against nationals and groups of other member states on

the grounds of nationality.”®?

This is to ensure that there is free movement of goods,
services and persons. One of the main objectives of the Common Market Protocol is to
accelerate economic development in member states by ensuring the free movement of
goods, persons and labour and guaranteeing the right to residence and

establishment.?**

In Samuel Muhochi v Attorney General of Uganda, the rights enshrined under the

Common market Protocol were tested before the EACJ.?*

The background of the case
was that The Applicant travelled to Uganda from Kenya on 13 April 2011 on a Kenya
Airways flight. He was part of a 14-member-delegation of the International Commission
of Jurists-Kenya scheduled to meet the Chief Justice of Uganda, Justice Benjamin Odoki,

on 14 April 2011. The whole delegation was on the same flight. On arrival at Entebbe

201 Art 3(d) of the Protocol on the establishment of the East African Customs Union, 2004.

Art 3(1) of the Common Market Protocol.

Art 3(2) of the Common Market Protocol.

Seeart 4,5, 6,7 and 13 of the Common Market Protocol.
EAC] First Instance Division, Ref. No. 5 of 2011.
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International Airport, at 9.00am the Applicant was not permitted entrance beyond the
Immigration checkpoint in the Airport. What happened immediately thereafter was
later to be contested. The Applicant alleged that he was arrested, detained and confined
by airport immigration authorities. Immigration authorities maintain that that they
handed him to Kenya Airways who took him into their custody. What was not in
contention is that the applicant was subsequently served with a copy of a ‘Notice to
Return’ addressed to the Manager, Kenya Airways, bearing the Applicants names as the
prohibited immigrant. It is also uncontested that that same day, at 3.00 pm, he was put
on a Nairobi bound Kenya Airways flight and returned to Kenya. The immigration
authorities did not inform him, verbally or in writing, why he had been denied entry as
well as why he had been declared a prohibited immigrant and subsequently returned to
Kenya. The immigration authorities maintain that they owed him no such duty, under
the law. The Applicant contends that these actions were violations of his legal rights and
Uganda’s obligations under the Treaty, violation of the guarantees of free movement
and non-discrimination of East African citizens under article 7 of the Protocol and The

African Charter. After determining the matter, the EACJ held that:

The actions of denial of entry, detention, removal and return of the Applicant, a
citizen of a [member state], to the Republic of Kenya, [member state], were
illegal, unlawful and in violation of his rights under articles 104 of the Treaty and
7 of the Common Market Protocol.*®

Further, the EAC member states have adopted a Protocol on Environment and Natural
Resources, providing closer cooperation within the region between environmental and
natural resource management. The member states are committed to observing the
‘principle of the fundamental right of the people to live in a clean and healthy
environment’.?” The Protocol covers various aspects of the environment such as water,
wildlife, generic resources, climate change, energy and mining, biodiversity and forests.

Member states have also adopted Other Protocols adopted by the EAC member states

which are linked to the promotion of human rights include: Protocol on Peace and

206 Ref. No. 5 of 201, paragraph 130(iv).

207 Art 4(2)(a) of the Protocol on Environment and Natural Resources, 2005.
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Security,?®® dealing with issues of peace and conflict management. Both Protocols are

yet to enter into force.
2.5.3 Human rights related legislation

Community legislation consists of Acts enacted in accordance with the EAC Treaty.?*
Over the last decade, the EALA has been able to enact fundamental laws for
safeguarding EAC activities. The passing of EAC Human Rights Bill in 2012 renewed the
optimism of expanding the EACJ’s jurisdiction to adjudicate human rights disputes in the
near future. The Bill intends to protect human and peoples’ rights in the region, and
makes reference to various international instruments such as the African Charter and
the UN Charter as normative standards for the protection of human rights. Community
legislation takes precedence over similar national laws on matters pertaining to the

210 When the Bill will be passed, it is likely will

implementation of the EAC Treaty.
establish common human rights standards in the Community. The EALA had also passed
the HIV and AIDS Bill in 2012. The Bill seeks to create a regional legislation that would
protect the rights of people with HIV and AIDS. The Bill gives priority to measures of
prevention as well as emphasising community support, care and adequate treatment.
The Bill recognises the role of human rights in dealing with the pandemic and urges

211 The two bills are

member states to take a rights-based approach in dealing with it.
yet to be assented by the Summit. It might be the Summit’s fear that if it were to assent
the bills, in particular the EAC Human Rights Bill, EACJ)’s human rights jurisdiction will be

triggered.

208 Protocol on Peace and Security, 2013.

Section 2 of the Laws of Community (Interpretation) Act No. 6 of 2004.

Art 8(4) of the EAC Treaty.

See http://www.eannaso.org/index.php?option=com_content&view=article&id=48%3Apress-
realease-eac-aids-law&catid=73%3Aeac-hiv-bill&Itemid=56&lang=en (accessed on 13 January
2013).
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2.5.4 The African Charter on Human and Peoples’ Rights

Reference to the African Charter in the EAC Treaty is sufficient to indicate that it is one
of the sources of rights in the Community. Although the EAC is on the verge of adopting
human rights legislation, the African Charter has already made its mark by promoting
and protecting human rights within the Community. Some of the rights provided for in
the EAC Treaty are incorporated in the constitutions of the EAC member states. This
underlines the importance and influence of the African Charter in the region. In Ugokwe

212 the ECOWAS Court remarked that the inclusion of the African Charter in the

v Nigeria,
ECOWAS Treaty obliges the Court to bring the application of rights within ECOWAS. The
EAC) itself acknowledged the relevance of the African Charter in protecting human
rights norms in the EAC, by stating that the insertion of the African Charter in the EAC

Treaty was not a ‘cosmetic’ commitment.**?

Even the EAC Human Rights Bill draws inspiration from the African Charter, as most of
the rights in the Bill are covered in the Charter. Whether it is necessary to have a human
rights catalogue in the EAC or whether it is sufficient for the African Charter to be used
as a human rights catalogue in the EAC, it is submitted that the EAC Treaty makes
reference to the African Charter as a normative standard for promoting and protecting
human rights in the Community. In addition, the intended legislation does not introduce
any new rights which are not provided in the African Charter.”** Even if the Bill had
attempted to bring new rights not provided in the African Charter, the same target

would have been reached by progressive interpretation and application of the

212 Ugokwe v Nigeria, ECW/CCJ/APP/02/05; Karaou v Niger, ECW/CCJ/JUD/06/08.

213 Plaxeda Rugumba v Secretary General of the EAC & Attorney General of Rwanda, Ref No 8 of
2010, EAC] First Instance Division, 26.

Viljoen is of the view that the African Charter, which all AU member states are party to, should
serve as a common standard. He is of the view that a sub-regional human rights catalogue may
mean that regional and sub-regional mechanisms treat standards differently. See F Viljoen
International human rights law in Africa (2012) 494; SF Musungu ‘Economic integration and
human rights in Africa: A comment on conceptual linkage’ (2003) 3 African Human Rights Law
Journal 93.
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215

provisions by the EACJ.”"> The African Charter encompasses all three sets of rights — civil

and political rights, socioeconomic rights, and group rights.

The main supervisory bodies for interpreting and applying the African Charter are the
African Commission and the African Court. The African Commission was established
within the African Charter, while the African Court was established by a Protocol. The
African Charter is silent on the possibilities of an international organisation being a party
to it. In Europe, the discussions concerning the accession of the EU to the ECHR started
during the 1970s. After the Lisbon Treaty came into force in 2009, the EU was able to

accede to the ECHR.?*®

Article 1 of the African Charter directs member states to take all measures in ensuring
that the rights in the African Charter are given effect in their respective territories. This
can be a starting point for legitimising reference to the African Charter in the EAC
Treaty. It is also a way of ensuring that the African Charter has effect in the territories of
member states due to the primacy of EAC law over the national law of its members.
Additionally, a member state may be accountable when infringing human rights norms
in conflict with the provisions of the African Charter as provided under article 6(d) of the

EAC Treaty.

Another argument that legitimises the use of the African Charter in the EAC is the
assertions under article 30 and 58 of the Vienna Convention.?’” Under international law,
it is legally acceptable for a treaty to subject itself to another treaty.**® Article 6(d) of the
EAC Treaty subjects itself to the African Charter in as far as adherence to the universally
acceptable principles of human rights is concerned. Article 30(3) of the Vienna
Convention proceeds by stating that in an event of the existence of two treaties, the

earlier treaty will only bind the parties upon the compatibility of that treaty to the latter

215 Viljoen (2012) 495.

Art 6(2) of the Lisbon Treaty and art 59(2) of the ECHR as amended by Protocol No 14 to the
ECHR which entered into force on 1 June 2010.

Ebobrah (2012) 16 Law, Democracy and Development 49, 53.

Art 30(2) of the Vienna Convention.
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one. This depends on the intention of the parties to the extent that they wish to be

bound by the provisions of the former treaty.

Bringing article 30(3) of the Vienna Convention into the context of the EAC, all member
states of the EAC are parties to the African Charter which has also been complemented
by the EAC Treaty under article 6(d). The provision mentions the African Charter as a
whole and that member states should adhere to its provisions when promoting and
protecting human rights. Therefore, the African Charter is compatible with the EAC
Treaty as desired by the EAC member states. Article 6(d) of the EAC Treaty is not
ambiguous, as it is clear that the parties intended to bring the African Charter into the
activities of the Community, otherwise they would have used another option or would

not have made reference to the Charter.
2.5.5 Other international human rights instruments

International human rights instruments form the source of law in the EAC. The EACJ has
made reference to a number of international human rights instruments that member

. 21
states are parties to.***

The EALA makes reference to various international human rights
instruments from its rules and resolutions. The UN Charter and the African Charter are
mentioned in the EALA rules as a yardstick when exercising its legislative duty.’”® When
discussing the Bills and motions, the EALA is required to take into consideration the
international human rights standards as provided in the UDHR. In addition, member
states are urged to fully implement the Protocol to the African Charter on the Rights of
Women in Africa (ACRW) for promoting and protecting the rights of women in the

221

region.””” The Summit adopted a declaration on children’s rights and their wellbeing in

the EAC, which takes cognisance of the rights included in the African Charter on the

219 Attorney General of Rwanda v Plaxeda Rugumba, Appeal No 1 2012, EACJ Appellate Division;

Independent Medical Legal Unit v Attorney General of Kenya & Others, Ref No 3 of 2010, EACJ
First Instance Division.

Rule 63 of the EALA Rules.

The EALA Resolution: Action to and Violence against women in the EAC Region and Particularly
Partner States, 2009 available at http://www.eala.org/key-documents/doc_details/8-resolution-
action-to-end-violence-against-women-in-the-eac-region-and-particularly-partner-states.html
(accessed on 12 January 2013). The ACRW is commonly known as the Maputo Protocol.
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Rights and Welfare of the Child (ACRWC) and the CRC.**? The fact that international
human rights standards constitute the values of the EAC, is the best source for providing

universal human rights standards other than international human rights treaties.
2.5.6 Customary international law

International customary law is not mentioned in the EAC Treaty as a source of
Community law. International custom, as evidence of a general practice accepted as
law, is mentioned as one of the sources of international law capable of being applied by
the 1CJ.*2 In general, international legal order originates from international treaties
between states. However, consistent international practices which follow a sense of
legal obligation can lead to international custom. In other words, customary
international law results from consistent state practices together with a psychological
element, commonly known as opinio juris sive necessitatis, in being bound by a
particular legal order.??* Opinio juris implies that state practices must be carried out in a
manner that it ‘believes’ to be bound by the existing legal order.”” For a custom to be
regarded as law, a state must not merely exercise a certain act, it must also feel that

there is an obligation to comply with the existing legal order.?®

There is also an on-going debate among international law scholars as to whether human

rights form part of international customary law.**’

International customary law binds
every state as long as a particular practice is accepted as international custom. There

are some human rights values that bind every state and might arguably be considered to

222 Bujumbura declaration on Child rights and wellbeing in the EAC, 2012 available at

http://www.eac.int/news/index.php?option=com_docman&Itemid=77 (accessed on 12 January
2013).

Art 38(1)(b) of the ICJ Statute. see Colombia v Peru, 1950 IC) Rep. 226, 277, Nicaragua v USA, ICJ
Rep. 1986, 14

V Dimitrijevic ‘Customary law as an instrument for the protection of human rights’ (2006) ISPI,
Istituto per gli Studi di Politica Internazionale, page 4, available at
http://www.ispionline.it/it/documents/wp_7_2006.pdf (accessed on 12 February 2013).

See North Sea Continental Shelf cases, ICJ Reports, 1969,

See IC)’s decision on the North Sea Continental Shelf , ICJ Reports, 1969, para. 74 and 77

J Kammerhofer ‘Uncertainty in the formal sources of international law: Customary international
law and some of its problems’ (2004) 15 European Journal of International Law 523.

223

224

225
226
227

75

© University of Pretoria



Chapter 2 Current human rights regime

attain the status of customary international law. The general acceptance of the UDHR by
the international community is a factor in establishing the bond between customary

228 it was observed that the

international law and human rights. In Nicaragua v USA,
attitude of states towards the UN General Assembly resolutions (such as the UDHR)
reflects ‘an acceptance of the validity of the rule or set of rules declared in the
resolution’.””® Some of the rights provided in the UDHR have gained the status of

customary international law. In the Barcelona Traction case, the ICJ held as follows:

Such obligations (obligations erga omnes) derive, for example, in contemporary
international law, from the outlawing of acts of aggression, and of genocide, as
also from the principles and rules concerning the basic rights of the human
person, including protection from slavery and racial discrimination. Some of the
corresponding rights of protection have entered into the body of general
international law ... others are conferred by international instruments of a
universal or quasi-universal character.?*°

From the above narrations, the following conclusions can be drawn. International
customary law include some of the resolutions adopted by the UN such as the UDHR,
which is has gained universal recognition. Second, there are human rights norms which
are considered as international customary norms; namely: acts against genocide,
protection from slavery, and all acts against racial discrimination. . International
organisations, as subjects of international law, are bound by international customary
law. EAC member states have expressed their commitment to be bound by international
customary law. The EAC Treaty states that member states are to be bound by
universally accepted standards of human rights, as part of the governing principles and

1

the criteria for a state to accede to the EAC Treaty.23 The EACJ, therefore, can use

‘universally accepted standards’ as its source of law.

228 Nicaragua v USA, 1CJ Rep 1986, 14.

ICJ Reports 1986, para 99-100.

Barcelona Traction Case concerning the Barcelona Traction, Light and Power Company, Limited
(Belgium v Spain). Judgment of 5th February 1970, ICJ Reports, 1970, para. 34.

231 Art 3(3)(b) and 7(d) of the EAC Treaty.
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2.5.7 General principles of law

General principles are another source of international law applied by international
courts or tribunals. Unlike the 1991 ECOWAS Court Protocol that mandates the ECOWAS
Court to apply the body of laws as provided in article 38 of the ICJ Statute,”* the EAC)
rules do not provide the source of laws to be applied by the EACJ. The ICJ is empowered
to apply ‘general principles of law recognized by civilized nations’.?** There is still
uncertainty as to what constitutes general principles of international law.2* What is
commonly agreeable among international law scholars is that the general principles of
international law are derived from different municipal systems and they are universally
applied.”® Unlike treaties and custom, the general principles of law do not require

consensual elements.?3®

When the rules of a treaty are silent, an international court can
adopt general principles as applied in municipal legal systems and other international
courts. Some of the general principles of international law include res-judicata,
estoppel, nemo iudex in causa sua, good faith and audi alteram partem. The EAC Treaty
and the EACJ rules do not provide for the use of general principles of law, nevertheless,

on many occasions the EACJ has dealt with some of the general principles such as res

judicata.
2.5.8 Judicial decisions

Stare decisis does not apply in international tribunals but they are used as evidence of
an existing law or pinciple. Article 38(1)(d) of the ICJ Statute recognises judicial decisions
as ‘subsidiary means for the determination of rule of law‘. However, article 59 provides
that a decision of the court ‘has no binding force expect as between the parties and in
respect of that particular case’. In practice, international courts use the decisions of

other courts as a way of supporting their findings. The EACJ has used decisions from the

232 Art 19(1) of the 1999 Court Protocol.

Art 38(1)(c) of the ICJ Statute.

VD Degan Sources of international law (1997) 34.
As above.

Dugard (2011) 35.
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EU Court of Justice and the Inter-American Court, and even the decisions of national

courts for its findings.”’
2.5.9 The writings of publicists

The writings and teachings of the most highly qualified and well-known jurists form a
subsidiary source of international law. Teachings of the jurists of various nations are
mentioned as a subsidiary means of determining rules of law by the 1CJ.2® These
writings are useful for most international courts in determining international law issues.
The writings of international jurists provide evidence on the existence of rule of law.
They are not binding but are useful for developing legal reasoning by courts. This source
of law is most often useful when interpreting or providing a legal position in
international law. The EACJ has used the writings of international jurists when

interpreting the EAC Treaty.239

2.6 Therole of EAC organs in realising human rights

The state parties to the EAC Treaty have ceded some of their sovereignty in favour of
the EAC. The work of a supranational organisation such as the EAC is generally done by
specialised organs and institutions; however, there is no single organ or institution
within the EAC that performs a specific human rights task. Nevertheless, human rights
are accommodated through these organs’ or institutions’ objective functions and

adherence to the governing Community principles.

237 See for example Moiwana Community v Surnam (Inter-American Court of Human Rights:

Judgment of June 15, 2005). Was referred in Attorney General of Kenya v Independent Medical
Legal Unit, Appeal No 1 of 2011, the EACJ Appellate Division. Also see Attorney General of
Uganda & Another v Omar Awath & Others, Appeal No 2 of 2012 (,Arising out of Application No
4. of 2011 in Ref No. 4 of 2011) , EACJ Appellate Division.

Art 38(d) of the ICJ Statute.

For example, see the case of Mary Ariviza and Another v Attorney General of Kenya & Others,
Ref No 7 of 2010, EACI First Instance Division, at page 22, in which the EACJ referred to Lord
Denning, in his book ‘The Due Process of Law’.
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There are generally two types of organs in an international organisation. The first is the
primary organs created from the constituent instrument of the organisation, and the
second is the subsidiary organs, formed by the decision of primary organs established by
the founding constitution.*® The organs and institutions of an entity are competent to
act only when such powers are attributed to them by the member states, unless that
particular act warrants the assertion that it was appropriate for the fulfiiment of its
objectives. This should be the case in as far as the recognition of human rights is

concerned in the EAC.

Although the EAC Treaty does not confer an explicit human rights mandate on the
organs and institutions of the Community, the established principles appeal to the
Community organs and institutions to conform to human rights standards. This has
resulted in human rights featuring in the activities of the EAC organs, underlining the
importance of human rights in the integration process. The established rules, decisions,
resolutions and directions that renders feasible the involvement of the EAC organs in

recognising human rights.
2.6.1 The Summit

The Summit, which is equivalent to the European Council of the EU, is the highest
political organ of the Community. Its main task is to safeguard the pursuance of the
objectives of the Community and is composed of the Heads of State and Government of

> The Summit is mandated to give directions and impetus for

the member states.
achieving the objectives of the Community.?** In supervising EAC integration, the
Summit is required to consider the annual progress reports submitted to it by the
Council and to review the state of peace, security and good governance in the
Community, and the progress achieved for the establishment of a political federation.**

The Summit also has legislative powers which may potentially undermine the work of

240 HG Schermers & NM Blocker International Institutional Law (2011) 157.

Art 10(1) of the EAC Treaty.
Art 11(1) of the EAC Treaty.
Art 11(2) and (3) of the EAC Treaty.
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the EALA. According to article 11(6) of the Treaty, ‘an Act of the Community may
provide for the delegation of any powers, including legislative powers, conferred on the
Summit by this treaty or by any Act of the Community, to the Council or to the Secretary
General’. From the wording of this provision, it would seem possible for the Summit to
have legislative powers which could be provided by the Treaty or an Act of the

Community.

For ensuring mutual understanding between the member states, the decision of the
Summit is by consensus. At times, the decision by consensus may be a barrier to
deciding critical issues, as the decision has to be agreed by all the Heads of State and
Government. This was evident in the signing of a Common Market Protocol where the
EAC member states were not in agreement regarding the issue of land rights, resulting
into discord between them. Later on, the issue was resolved by the decision that the
laws and policies of the member states should govern matters concerning land use.”**

This contradicts the commitment by member states to ensure effective rights to

establishment and residence as provided in the Common Market Protocol.

The EAC Treaty does not expressly confer a human rights mandate on the Summit. The
Summit’s most important function for establishing legal order in the Community is to
assent to Bills passed by the EALA. Although the Summit can delegate some of its
functions it cannot do so for those involving giving direction or impetus, the

**> The Summit is yet to assent to the

appointment of the EACJ judges and assent to Bills.
EAC Bill of Rights and the HIV and AIDS Bill which are eagerly awaited by EAC citizens.
When assented to, the two Bills will establish a strong foundation for human rights

protection in the region.

The Summit may assent or withhold assent to a Bill passed by EALA. If the Bill is withheld

for more than three months from the date it was passed by EALA, the Bill has to be

244 Art 15 of the Common Market Protocol.

245 Art 9(d) of the EAC Treaty.
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taken back to the Assembly with reasons or for reconsideration by the Assembly.?*

When the Bill is taken back to the Assembly, the Assembly has to reconsider it as
advised by the Summit and then resubmit it to the Summit. If the Summit withholds

247 The two Bills mentioned here were

assent to a resubmitted Bill, the Bill will lapse.
passed in April 2012, but as yet have not been assented to by the Summit nor referred
back to the Assembly for reconsideration. The delay in assenting to the two Bills is
against the spirit of good governance and rule of law to which member states have

solemnly expressed their desire to adhere.

The Summit’s approach to integrating human rights in the agenda of the Community is
somehow inconsistent. The Heads of State and Government seem to be reluctant to
integrate human rights effectively into the Community. The Summit has always made
decisions which in one way or another affect the effective functioning of the EACJ and
have a bearing on the human rights mandate of the Court. In 2006, the Summit upheld a
proposal by the Council of Ministers to amend the provisions of the Treaty relating to

the functioning of the EACJ.>*®

These amendments would have had an impact on the
security of tenure of the EACJ judges, and would also have added a two-month period
for individuals to lodge a case before the Court. In April 2012, however, the Summit
accepted the EALA resolution to expedite the adoption of the Protocol that would
extend the jurisdiction of the EACJ to deal with matters concerning crimes against

humanity.**

The Summit has adopted human rights related protocols. It has already approved the
Protocol on Environment and Natural Resources and the Peace and Security Protocol
that will provide the legal foundation for the protection of peace and security and
environmental preservation in the region. The steps taken by the Summit so far in

promoting human rights in the EAC include the adoption of the Bujumbura Declaration

246 Art 63(3) of the EAC Treaty.

7 Art 63(2), (3) of the EAC Treaty.
248 Communiqué of the EAC Summit, 30 November 2006.

249 Communiqué of the EAC Summit, 28 April 2012.
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on Child Rights and Wellbeing in the EAC.”*° This Declaration takes cognisance of the
instruments pertaining to the realisation of children’s rights, such as the African Charter
on the Rights and Welfare of the Child (Children’s Charter) and the Convention on the
Rights of a Child (CRC). It also recalls the provision under article 7(2) of the EAC Treaty,
in terms of which member states have committed themselves to abide to universal
human rights standards. Member states have thus ratified, adopted and domesticated
all international and regional instruments which promote and protect children’s rights.
Generally, the Declaration seeks to foster the realisation of children’s rights through the
harmonisation of laws and policies. It also seeks to protect all groups of children,
including children with disabilities, street children and children affected by harmful

practices.

Furthermore, the Summit has a duty to ensure that member states adhere to the
Community principles and objectives as provided in the Treaty. In a more compelling
manner, the Summit may impose sanctions against a member state in the event of

251

default or failure to meet Treaty obligations.”>~ By the same token, the Summit has the

mandate to suspend or expel member states from the activities of the Community.252
There is consequently no need to reach consensus, as provided under article 12(3) of
the EAC Treaty when expelling or suspending a partner state.””® This ensures that a
transgressing state would not escape punishment by merely being supported by another
friendly state when discussing its suspension or expulsion. Unlike the authority of Heads
of State and Government of the ECOWAS, the Summit has no power to refer a case of
non-compliance by the transgressing state or Community organ to the EACL.** If the

Summit had had such powers, it would have helped to reduce the risk of noncompliance

by member states.

220 Bujumbura Declaration on Child Rights and Wellbeing in the EAC, adopted on 3 September 2012.

Art 143 of the EAC treaty.

Art 146 and 147 of the EAC Treaty.
Art 148 of the EAC Treaty.

Art 77 of the revised Treaty.
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2.6.2 The Council

Another crucial political organ of the Community is the Council. This is the main policy
organ of the EAC and is mandated with the task of monitoring, initiating and ensuring
effective implementation of programmes and policies for achieving the objectives of the
Community. It is comprised of ministers responsible for regional cooperation affairs.”
In performing its duties, the Council cooperates with the Sectorial Committees and the
Coordination Committee, thus cooperating in policy making, reporting and arranging
different programmes and strategies in order to implement the objectives of the EAC

Treaty.

As with the rest of the Community organs, the Council does not have a specific human
rights mandate. However, through its activities the Council is involved in the process of
promoting and protecting human rights in the region. The work of the Council that has
already had an impact in human rights protection within the Community includes policy
decisions for the efficient functioning of the Community, initiating and submitting Bills
to the Assembly, and considering measures to be taken by the member states to ensure

the effective implementation of the EAC Treaty.256

One of the first steps taken by the Council to promote human rights was in 2008, when
it adopted the EAC Plan of Action on the Promotion and Protection of Human Rights in
East Africa. The Plan of Action was a strategic framework set for a period of one year
with the main aim of inculcating a culture of human rights in the region.””’ The
framework was a cardinal step in promoting human rights in the EAC. It also played a
role in influencing other organs of the EAC to take similar steps in promoting human
rights in the region. The framework intended to build the capacity of national human
rights institutions, initiating compliance by the member states with a number of regional

and international human rights treaties. The strategic framework has started to yield

23 Art 14 of the EAC Treaty.

256 Art 14(3) of the EAC Treaty.

7 Para 3 of the EAC Plan of Action on the Promotion and Protection of Human Rights in East Africa,
2008-20009.
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results. One of the strategies of the Plan of Action was to initiate the establishment of
the EAC Bill of Rights with its own mechanisms of enforcement. This Bill has already
been passed by the Assembly and is waiting to be assented in order to become EAC law.
Although the Plan of Action was only for one year, it was a wakeup call for the other
Community organs and everyone involved in the functioning of the EAC, reminding

them of the importance of recognising human rights when performing their duties.

In 2008, in its main task of initiating and making policies, the Council adopted an EAC
Workplace Policy on HIV and AIDS that had led to the passing of the HIV and AIDS Bill of
the EAC by the Assembly. The efforts by the Council so far to uphold fundamental
human rights standards is commendable, but more efforts are needed to integrate
human rights effectively in the EAC. EAC integration is fast-tracking; therefore human
rights should be the prime agenda of the Council, which is the key organ for strategising
and initiating different programmes and policies. The Council is therefore a vital organ

for ensuring that human rights are effectively realised.

2.6.3 The Secretariat

Unlike the Summit and the Council, the Secretariat is the executive organ of the
Community. It is made up of the Secretary General, Deputy Secretary General and the

28 The Secretary General, who is the chief executive officer

Council to the Community.
of the Community, appointed by the Summit, heads the Secretariat. The appointment of
the Secretary General occurs on a rotational basis between the member states.
Although the Secretariat does not have an exclusive human rights mandate, through its
administrative work it has the potential to influence the establishment of a human

rights culture in the Community.

The Secretariat is in charge of all the operations of the Community. It receives and

submits recommendations to the Council, and forwards Bills to the Assembly through

28 Art 55 of the EAC Treaty.
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the Co-ordination Committee.>°

It is also responsible for implementing the decisions of
the Council. The major task of the Secretariat, which is important for the observation of
human rights in East Africa, is its duty to follow up on the implementation of the EAC

Treaty by member states. This task resides within the office of the Secretary General.

Nevertheless, the Secretariat has been slow in implementing the decisions of the
Summit and the Council, particularly in matters relating to human rights. As a wakeup
call, the Secretary General was brought before the EACJ for his inaction in convening the
Council to embark on the process of extending the jurisdiction of the EACJ, as an

260 One notable weakness of the

infringement of the principles under the Treaty.
Secretary General is the inability to effectively observe and follow up on non-
compliance with the EAC Treaty by member states. When a member state fails to fulfil
its obligations under the Treaty, the Secretary General is required to submit his
observations to the defaulting State, expressing concerns about the breach. The
defaulting state is then expected to send its reply to the Secretary General within four

months; failure to so can result in the Secretary General referring the state to the

EAC). 2%

Owing to its failure to compel member states to fulfil EAC treaty obligations, the
Secretary General has been the subject of complaints from many applicants before the

%2 the applicant asserted that the failure by the

EAC). In Democratic Party and Another,
Secretary General to follow up on the Government of Uganda in terms of its adoption of
appropriate rules for electing members of the EALA, as provided in article 50 of the
Treaty, was contrary to the principles of good governance. Accordingly, the Court did

not find the Secretary General to be in breach of his treaty obligations as the process of

29 Art 71(1) of the EAC Treaty, The Secretariat is also responsible for conducting research and

initiating different programmes and spearheading their implementation for achieving the
objectives of the Community.

Sitenda Sebalu v Secretary General of the EAC & Others, Ref No 1 of 2010, EACJ First Instance
Division.

Art 29 of the EAC Treaty.

Ref No 6 of 2011.
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amending the rules had commenced. However, the Court gave its own views for the

effective functioning of the Secretariat by stating the following:*®*

We would, therefore, encourage the Community Secretariat to establish, as a
matter of administrative principle, a standard practice of following up on
allegations of treaty infringements and/or violations once it receives formal
communication about the same and to act as appropriate including providing
feedback to the complainant. That would be, in our view, a good administrative
act that would not overly tax either the Community Secretariat or the Secretary
General.

The supervisory work of the office of the Secretary General renders it a potentially
important entity for establishing a human rights culture in East Africa. The mechanism
for following up on violations of the EAC Treaty by the Secretary General is not being
effectively utilised. Although the office obtains some information about infringements
of the Treaty it is generally inactive in making follow ups. This could be due to the lack of
modality for its effective functioning. There is certainly a need for improvement in the

office of the Secretary General if it is to foster human rights within EAC legal order.

2.6.4 The East African Legislative Assembly

The EALA is the main legislative organ of the EAC.%

The policy making or administrative
organs of international organisations cannot fully evaluate each and every decision that
has a bearing on the interests of the organisation, especially in the law-making process.
It is the duty of legislative organ to evaluate and debate the policies and tabled Bills
presented by the political organs. This is also the practice at the national level, where
the executive presents the policies and Bills to be debated on in the national parliament
before they become national law. International legislative organs guarantee public

5

participation in the functioning of the organisation.”®> They enable the popular

Democratic Party case, 16.

The EALA is composed of nine members elected from each member state, the ministers
responsible for the EAC affairs from each member state, and the Secretary General and the
Council to the Community and, in cases where the minister responsible for EAC affairs is unable
to participate, the deputy minister or minister for state can take part in the parliamentary
proceedings.

Art 4(h) of the revised Treaty provides for the principle of popular participation.
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participation of citizens in the sense that the members of international parliamentary
organs represent the community citizens of the organisation. International
parliamentary organs provide a forum for mutual consultation and cooperation among

2
member states.?®®

Wanyande states that in order for the EALA to function effectively, it needs to have ‘a
strong sense of legitimacy and popular support among its constituents’.?®” According to
Wanyande, a legislative organ obtains legitimacy and popular support through the
methods of electing its members, the mode of operation and, lastly, its performance.?®®
The importance of ensuring the legitimacy of the members of the EALA has also been
acknowledged by the EACJ. In Anthony Calist Komu v Attorney General of Tanzania

(Komu case),”®

in a reference concerning a dispute over the legality of EALA members
elected by the Tanzanian National Assembly, the Court invoked its inherent powers by
granting the supplications of the respondent of filling a response out of time, arguing
that the reference is of importance, as it involves the legality of members of one of the
arms of the organisation which is of great importance for the existence of EAC

integration.270
2.6.4.1 Election of members of the EALA

Members of legislative bodies can either be elected through direct elections or indirect
elections, through electoral colleges. The members of the EALA are elected from the

national assemblies of each member state and they should represent political parties in

266 Schermers & Blocker (2003) 417. International legislature such as national parliaments provides

a forum for discussing important government issues and concerns. They also ensure
accountability by the executive branch of government and are essential for political
representation. At the regional level, members of the EALA represent diverse interests in the
region through elected members.

P Wanyande ‘The Role of the East African Assembly’ in R Ajulu (ed) The making of a region: The
revival of the East African Community (2005) 67.

As above. see also AGR Oloo ‘The EALA and the National Assemblies of partner states: conflict or
harmony?’ In R Ajulu (ed) The making of a region: The revival of the East African Community
(2005) 76-110.

Calist Komu v Attorney General of Tanzania, Ref No 7 of 2012, EAC] First Instance Division.

Komu case, 6.
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the national assembly, shades of opinion, gender and all other special interest groups.?’*
Each member state has its own legislative framework for administering the election for
members of the EALA. One of the main tasks of the EALA is to promote democratic
governance in the Community; it is therefore necessary for the members of the EALA to
have legitimacy in their representative capacity. Electing members of the EALA through
electoral colleges (national assemblies) is not feasible and does not reflect public
representation in the region. However, although it might seem ambitious, the election
of EALA members through a secret ballot by the EAC citizens is possible through an

effective and efficient modality.

In most regional assemblies in Africa, including the EALA, members are elected through
national parliaments. However the number of EALA members elected does not consider
the population size of a member state. Furthermore, EALA members are nominated by
parties represented in parliament. In Tanzania and Kenya, the list of candidates to be
nominated for EALA membership is drawn from political parties taking into

consideration geographical representation and gender.

In the European Parliament of the EU, the number of seats from a member state is
determined according to the size of the population. Accordingly, nations with a larger
population get more seats in the Parliament. Up to 1979, members of the European
Parliament were elected from the national assemblies and delegated to the EC
Parliament.”’? Currently, the EU has a Direct Election Act which mandates EU states to
lay down their own rules for electing members of the European parliament. These rules
must apply the basic democratic rules under the EU Treaties such as proportional
representation, free and secret ballot elections and direct general election.””® The fact
that the members of the European parliament are directly elected, there could be a

genuine claim of legitimacy and representation of universal suffrage from their part.

a7 Art 50 of the EAC Treaty.

Borchardt (2010) 47.
Borchardt (2010) 448.
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The election of members to the EALA has been largely overshadowed by controversy.
Hence, a number of cases have been brought before the EACJ, challenging the legality of
the rules and procedures of the electoral colleges for members of the EALA in the
member states. The first case challenging the legitimacy of EALA members of parliament
was the Anyang’ Nyong’o case.”’* In this case, the applicants challenged the legality of
the election process by the National Assembly of Kenya for electing members of the
EALA. This came about after the House Business Committee of the Kenyan National
Assembly deliberated the list of names of the candidates eligible to contest the election
and earn the right to be members of the EALA. The controversy arose after the
submission of two different lists with five nominees from the National Rainbow
Coalition (NARC). The first list was submitted by the party leader through the Clerk of
the Kenyan National Assembly, the other list was presented to the Committee by the
government chief whip. The latter list was subsequently approved by the Committee
and rejected the first list given to it by the NARC leader, with the exception of one
candidate, who had appeared on both lists. After that, the lists were forwarded to the

Secretary General of the EAC as elected members of the EALA from Kenya.

The main issues before the Court were whether the Kenyan National Assembly had
conducted an election, and whether the rules were in conformity with article 50 of the
EAC Treaty. The Court subsequently found that the Kenyan National Assembly did not
conduct an election as provided under this Treaty;275 the rules merely provided for
nomination rather than election. The Court also found that the rules partially complied
with article 50 of the Treaty by taking into consideration the proportionality of party
representation. However, it was stated that the lack of provisions for gender
consideration and groups of special interested amounted to a significant degree of non-

compliance to the Treaty.276

274 Ref No 1 of 2006.

Anyang’ Nyong’o case, 34.
Anyang’ Nyong’o case, 37; H Onoria ‘Botched-up elections, treaty amendments and judicial
independence in the East African Community’ (2010) 54 Journal of African Law 74, 76.
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After the Anyang’ Nyong’o decision, a number of cases were taken to the national
courts and the EACJ challenging the legitimacy of the members of the EALA. In the case

2’7 the applicant disputed the

of Mtikila v Attorney General of Tanzania and Others,
election of nine members of the EALA by the Tanzanian National Assembly. His main
ground of contention was that the tenure of the two members elected to replace the
vacated seats in 2006 did not end until 2011. According to the Treaty, the tenure for the
members of the EALA is five years and they are eligible for re-election for a further term
of five years.?’® Therefore, according to the applicant, the National Assembly ought to
have elected seven members only. In 2001, the Tanzania National Assembly elected nine
members to the EALA. In 2005, Dr Harrison Mwakyembe and Mrs Beatrice Shelukindo
contested and won seats in the Tanzanian National Assembly. According to article
51(3)(c) of the EAC Treaty, the two were required to vacate their seats in the EALA,
which they did. In March 2006, the Tanzania National Assembly held a by-election to
replace the two EALA members and Dr Sigalla and Mrs Kibacha were subsequently
elected. However, in October the same year, when an election was conducted by the

National Assembly to elect nine members to the Second Legislative Assembly, Dr Sigalla

and Mrs Kibacha could not retain their seats.

The main issues before the Court were whether the Court had jurisdiction to entertain
such a case and whether electing nine other members to the EALA was contrary to the
required number from a member state. The Court distinguished this case from the
Anyang’ Nyong’o case, pointing out that in the Mtikila case the fact that there was an
election was undisputed, while in the Anyang’ Nyong’o case, the main issue was
whether there was an election before the Kenyan National Assembly or not.””’ The
Court held that the matter should be brought before the High Court of Tanzania and not
the EACJ in accordance with article 52 of the Treaty, as such disputes are mandated to

state organs.

277 Ref No 1 of 2007.

Art 51(1) of the EAC Treaty.
Ref No 1 of 2007, 5.
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The EAC Treaty provides for a tenure period of five years for members of the EALA, after
which they can be elected for a further five-year term. The EAC Treaty is, however,
silent on the tenure of a member who replaces a member after resigning. The Treaty is
also silent on the life span of the Assembly; presumably it runs for five years concurrent
with the elections of its members at the national level. The lack of clarity on the life span
of the EALA and the tenure of members who replace other members who resign invites

future legal disputes.

Taking a different route from that of their counterparts in Tanzania, the applicant in
Jacob Oulanyah v Attorney General”® contended that the 2006 electoral rules of the
National Assembly of Uganda were inconsistent with the Constitution of Uganda to the
extent that ‘independents’ are denied the right to be elected to the EALA. Apart from
interpreting the provisions in the constitution of Uganda, the Constitutional Court of
Uganda also considered the requirement under article 50 of the EAC Treaty, requiring
the elections of members of the EALA to take into consideration different categories of
groups including ‘shades of other opinion’. The Constitutional Court found that the rules
were inconsistent with the Ugandan constitution and article 50 of the EAC Treaty. What
makes this case important is that it was the first time that a municipal court made

reference to a decision by the EACJ.?*

After the Oulanyah’s case, the Parliament of Uganda was required to amend the 2006
rules so as to comply with the Constitution of Uganda and article 50 of the EAC Treaty.
Owing to undue delays by the Attorney General of Uganda in amending the 2006
electoral rules for electing members to the EALA, the applicant in Democratic Party and
Another v Attorney General of Uganda and Another™? alleged that the inaction by the
Parliament of Uganda to amend the 2006 rules in conformance with the EAC Treaty was
contrary to the principles of good governance, the rule of law and universally acceptable

standards of human rights, and therefore asked the Court to restrain the Parliament of

280 Constitutional Petition No 28 of 2006.

The Constitutional Court of Uganda made reference to the Anyang’ Nyong’o case.
Democratic Party case

281
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Uganda from conducting elections for members of the EALA until the rules were
amended to conform with the EAC Treaty. The Court rightly issued an interim order as

requested by the applicant.?®

The term of office of the members of the EALA has also been questioned. The Treaty
provides that ‘an elected member of the Assembly shall hold office for five years and be
eligible for re-election for a further term of five years’.?®* What is not clear is whether
there is a time limit on a person’s membership of the EALA from the words of the Treaty
provision ‘eligible for re-election for a further term of five years’. There are two views
on this phrase: the first view suggests that the members of the EALA are eligible to serve
for two terms of five years only, while the second view suggests that members are free
to seek re-election every time a term in the EALA expires. In August 2011, the Attorney
General of Uganda was asked by the Speaker of the Parliament of Uganda to seek an
advisory opinion on an interpretation of article 51(1) of the Treaty. However, the
Attorney General did not seek an advisory opinion, instead he gave his own opinion that

the phrase ‘eligible for re-election for a further term of five years’ means that members

are entitled to serve on the EALA for two five-year terms only.

Being aggrieved by the opinion of the Attorney General, in Legal Brains Trust (LBT)

?% the applicant challenged the interpretation by

Limited v Attorney General of Uganda
the Attorney General of Uganda on the ground that his interpretation infringed the EAC
Treaty. The EAC] First Instance Division erred in law by entertaining the application that
did not match the requirements needed for a person to submit a reference before the
EACJ. The Court went on to interpret the phrase ‘eligible for re-election for a further

term of five years’ to mean that the tenure of an EALA member is limited to two terms

of five years each, making a total of ten years. Not being satisfied by that interpretation

283 Democratic Party case, 22.

284 Art 51(1) of the EAC Treaty.
283 Ref No 10 of 2011, EAC) First Instance Division.
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either, the applicant approached the Appellate Division for clarification.’®® The matter
was subsequently dismissed for, among other reasons, a lack of all the admissibility

requirements for bringing a case under article 30 of the EAC Treaty, which states that

Any person who is resident in a Partner State may refer for determination by
the Court, the legality of any Act, regulation, directive, decision or action of a
Partner State or an institution of the Community on the grounds that such Act,
regulation, directive, decision or action is unlawful or is an infringement of the
provisions of this Treaty.

Under the provisions, a cause of action should emanate from a failure of a member
state or a Community institution. The interpretation by the Attorney General was his
personal opinion and not the opinion of Uganda or any institution of the Community.
The applicant referred the matter to the Court, alleging an interpretation by the
Attorney General and not against a state or Community institution. It was for this reason
that the Court was led to dismiss the application. The decision nullifies the proceedings
and the interpretation before the First Instance Division. Nevertheless, limiting the
tenure of members of the EALA to two five-year terms is preferable in terms of ensuring
accountability and upholding the principles of good governance and democracy. This
time limit is important as it provides an opportunity to have different kinds of leaders

serving the Community in different periods.

The cases discussed above provide evidence of uncertainty over the legitimacy of the
members of the EALA. The differences in their elections and the unsettled issues
concerning their tenure of office are alarming. There is thus the potential of having a
group of members with different attitudes and approaches when debating and deciding
on integration issues owing to the fact that some members may be more independent
than others. Although article 50 of the EAC provides the criteria for electing members of
the EALA, the discretion of the national assemblies in determining the rules for their
election affords room for discrepancies in their selection. ‘Shades of opinion’ in Tanzania

may not be the same as in Burundi or Rwanda; indeed as with those of ‘special interest

286 Legal Brains Trust Limited v Attorney General of Uganda, Appeal No 4 of 2012, EACJ Appellate

Division.
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groups’, it may not be the same between Kenya and Uganda. Member states should

adopt clear rules for election procedures and security of tenure.
2.6.4.2 Functions

The EALA is tasked with liaising and consulting with the National Assemblies of the

87 This tries to ensure popular

member states in matters of Community interest.
participation in making decisions for the Community. The EALA debates and considers
all matters pertaining to the activities of the Community and makes recommendations
to the Council for implementation. It also considers all annual reports concerning the
activities of the Community. Unlike the ECOWAS Parliament, the EALA does not have an
express mandate to consider human rights issues, as the former is tasked with

considering human rights issues and making recommendations to the organs and

institutions of ECOWAS.*®

The role of the EALA in promoting human rights depends on its legislative role and
adoption of resolutions. Community legislation is affected by the debating and passing
of Assembly Bills. Proposals for the Bills can be initiated by the Council and members of

289 subsequently every Bill has to be passed by the Assembly and then

the Assembly.
assented to by the Heads of State in order to become an Act of the Community.290 As
stated above, the Bill has to be assented to within three months after being passed by
the Assembly or it may be referred back by the Summit for reconsideration by the
Assembly. If the Summit does not assent to the re-submitted Bill, such a Bill may lapse.
This may provide an opportunity for the Heads of State and government to pick and
choose the Bills they want. There should thus be some mechanisms in place to force the

Summit to assent to the Bills that are passed by the Assembly. However, article 8(c) of

the Treaty compels member states to refrain from any action likely to jeopardise the

287 Art 49(2)(a) and 67 of the EAC Treaty.

Art 6 of the Protocol A/P2/8/94 on the Parliament, 1994.
Art 14(3)(b) and 59(1) of the EAC Treaty.
Art 62(1) of the EAC Treaty.
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achievement of the objectives or implementation of the EAC Treaty. Therefore, the

Summit is not expected to intentionally pick and choose the Bills to be assented to.

The EALA needs to be given a clear mandate and resources for it to perform its functions
effectively. The EAC Treaty distinguishes between legislative measures, in the form of a
Bill or Act of the Community which are jointly adopted by the EALA and the Summit, and
policy measures in the form of regulations, directives and decisions adopted by the
Council.®®* The Council can also initiate and submit Bills before the EALA.*** The
involvement of both the Council and the EALA in the legislation process was called into
guestion in the very first case of the EACJ in Calist Andrew Mwatela and Others v The
EAC’® The reason that gave rise to the reference was the decision by the Council to
assume responsibility for four pending Bills, which had been submitted by members of
the Assembly as provided under article 59 of the Treaty. In 2004, in trying to establish its
authority over the EALA, the Council decided that it should submit a policy-oriented Bill
that had implications for the sovereignty of member states and the budgetary aspect of
the EAC to the Assembly, as provided in article 14(3)(b) of the Treaty, rather than being

2% The applicant called for the Council’s decision to be

submitted as private Bills.
declared void. The Court held that the EALA is an independent representative organ of
the Community, designed to adhere to the principle of people-centred cooperation and,
therefore, the Treaty did not endow the Council with any power to interfere in the

295

activities of the Assembly.””” This decision ensured the independence of the EALA in

performing its legislative duties.
2.6.4.3 The role of the EALA in human rights

The EALA has so far been active in promoting human rights in the EAC. In its legislative

process, members of the EALA are barred from discussing a Bill, motion or any

21 AP van der Mei ‘Regional Integration: The contribution of the Court of Justice of the East African

Community’ (2009) 69 Heidelberg Journal for International Law 403, 407.
Art 14(3)(b) of the EAC Treaty.

Application No 1 of 2005.

Application No 1 of 2005, 2.

Application No 1 of 2005, 20.
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amendment to the Bill which in the opinion of the Speaker or any member of the
Assembly is likely to derogate the enjoyment of human rights.”*® The UDHR and the UN
Charter are mentioned in the EALA rules as yardsticks in standard setting for performing

its legislative duties.?®’

The most significant step taken by the EALA in promoting human
rights in the region is the passing of the Human Rights Bill and the HIV and AIDS Bill.
When the Bills have been assented to, they will provide a common basis for human

rights protection in East Africa.

In 2009, the EALA adopted a resolution encouraging member states to take ‘urgent and
concerted action to end violence against women’.”*® The resolution makes reference to
a number of international human rights instruments such as the UN Charter, the UDHR
and the Convention on the Elimination of all Forms of Discrimination against Women. It
further calls for governments to ensure that violence against women is eradicated as it
increases the number of deaths of women. Accordingly, it calls on member states to

adopt comprehensive and inclusive approaches to deal with violence against women.

Member states are also urged to sign and fully implement the ACRW as ratified.

Another resolution relating to human rights is the resolution of April 2012 that calls for
the trial of the Kenyan accused persons of the 2007 General elections aftermath to the
EACJ.*® The resolution was approved by the Heads of State, and directed the Council to
expatiate the process of extending the jurisdiction of the EACJ to include matters
relating to crimes against humanity with a retrospective effect. Other human rights
related resolutions include the resolution of the Assembly urging EAC partner states to

ratify the resolution of the UN General Assembly on the Convention on the Rights of

296 Rule 63 of the EALA Rules of Procedure, 2001.

Rule 63 of the EALA Rules.

EALA Resolution, “Action to end violence against women In the EAC region and particularly
partner states” available at http://www.eala.org/key-documents/doc_details/8-resolution-
action-to-end-violence-against-women-in-the-eac-region-and-particularly-partner-states.html
(accessed on 12 January 2013)

EALA Resolution ‘Seeking to Try Kenya 2007 General Elections Aftermath Accused Persons at
EACJ, Not ICC' available at http://www.eala.org/key-documents/doc_details/266-resolution-
seeking-to-try-kenya-2007-general-elections-aftermath-accused-persons-at-eacj-not-icc.html
(accessed on 12 January 2013)
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Persons with Disabilities and a resolution seeking the appointment of an East African
Peace Committee for Uganda with the mandate to bring to an end the violence in

northern Uganda.>®

The EALA, being the primary legislative organ of the EAC, is expected to play a leading
role in promoting human rights, democracy and the rule of law in the region and so far
the trend in its work seems to be promising. The Assembly has gradually started to
adopt resolutions that have an impact on human rights in the region. It is hoped that the
fast tracking of East African integration will trigger the enactment of more human rights
related legislation and that the gaps in the Treaty and rules impeding effective

functioning of the EALA will soon be rectified.

2.6.5 The East African Court of Justice

Compared to the former Community, the new EAC has a different dimension of
integration. The current EAC Treaty contains features of a modern regional integration
arrangement. Accordingly, the EAC has various organs and institutions to ensure that
checks and balances are in place in Community activities. The Treaty has delegated to
the EAC] the task of administering justice and ensuring adherence to the law through

301

the proper interpretation and application of the EAC Treaty.” - Matters can be referred

to the Court by individuals, member states and the Secretary General.3*

The EACJ is yet to have explicit jurisdiction to determine human rights cases. Article
27(2) of the Treaty suspends the Court’s jurisdiction in human rights matters until the

Council determines the adoption of a protocol that would extend the jurisdiction of the

300 See EALA Major achievements 2001-2009, available at http://www.eala.org/the

assembly/achievements.html (accessed on 12 January 2013)

The EACJ was inaugurated in 30 November 2001. The Seat of the Court is temporarily in Arusha
until the Summit determines a permanent seat for the Court. The Court has two divisions, the
First Instance Division and the Appellate Division. It heard its first case in 2005 and disposed of it
in 2006. For an introduction to the East African Community see JE Ruhangisa ‘the East African
Court of Justice’ in R Ajulu (ed) The making of a region: The reviving of the East African
Community (2005) 95.

Art 28-30 of the EAC Treaty.
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Court. Notwithstanding its limitations in dealing with human rights cases under article
27(2) of the EAC Treaty, the EACJ has often held that it will not relinquish its mandate of
interpreting and ensuring appropriate application of the Treaty merely because the

matter referred to it has elements of human rights violations.*®

The process of adopting the protocol that would expand the operations of the EAC)
commenced in 2004 but, to date, has yet to be adopted. The lack of political will by the
EAC leaders in this regard can be said to be the main obstacle to giving the Court an
explicit human rights mandate. The existing discrepancies among the Community
member states in the promotion and protection of human rights requires a regional
body that would establish common human rights standards, which is for creating an
environment for deeper integration. The majority of cases brought before the EACJ have
human rights elements and have been brought by individuals. This implies that citizens
of the EAC are in urgent need of a Community court that would guarantee their rights

within the integration framework.

When forming a federation, human rights have to be given some weight in the EAC. It is
a fact that adherence to human rights creates an environment for a more democratic
and advanced society. Thus, special attention to human rights by the Community organs
and institutions is inevitable and, consequently, the EACJ needs to be given an expanded
mandate to deal with human rights cases. By the time the political federation comes
into effect, the EAC will be functioning as a single state entity. As such, there has to be a

constitution with elements of constitutionalism for administering the federation.

The weaknesses of the former EAC can easily be identified. The 1967 Treaty for East
African Cooperation established the EACA. The EACA was to ensure the observance of
law by interpreting and applying the provisions under the Treaty. It was also an
appellate Court for the decisions of the national courts of the three original member

states. In spite of being a court of precedent to the municipal courts, the EACA was not

303 See Katabazi case, 39.

98

© University of Pretoria



Chapter 2 Current human rights regime

mandated to adjudicate human rights and constitutional law cases. After the demise of
the former EAC, the functioning of the EACA came to an end. As human rights were not
on the agenda of the EACA, it can be argued that the lack of human rights jurisdiction
led to the existence of an unjust society and authoritarian regime, in the case of

Uganda, , which contributed to the collapse of the former EAC in 1977.

The lack of an explicit human rights jurisdiction for the EACJ is a concern for realising the
dream of having a deepened regional integration in East Africa. It is hoped that this is
merely a transitional period and that inspiration can be drawn from the activism of the
European Court of Justice, which contributed immeasurably to strengthening EU
integration. When the Treaty of Rome came into force in 1957, there were only six
nations — France, Germany, ltaly, Belgium, Netherland and Luxembourg. To date,
regardless of the economic recession encountered by some countries, the EU is a strong
family of nations consisting of 27 countries. The EU Court has played a vital role in the
interpretation of the Community law, dealing with issues which threatened the
persistence of the Community legal order, such as equality and freedom of

3% There are views that human rights should be fully integrated in the EAC

movement.
after reaching political federation and it is submitted that respect for human rights is a
catalyst for establishing the East African Federation. If unstable communities and
authoritarian regimes persist in the region, it will not be possible to complete the

Federation journey.

2.7 Rationale for human rights integration in the EAC

One of the major functions of international human rights law is to protect individual

305

rights against unlawful acts by states.” The interplay between regional integration and

human rights is no longer unique,306 as human rights have emerged as a phenomenon

304 Stauder v City of Ulm (1969) ECR 419, Nold v Commission [1974] ECR 491.

303 T Meron ‘The Humanization of international law’ as quoted in J Dugard (2011) 320.

See N Nwogu ‘Regional integration as an instrument of human rights: Reconceptualising ' (2007)
6 Journal of Human Rights 345.
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that is increasingly shaping the emergence of political integration around the world.>*’

The current trend in regional integration raises the question as to whether human rights
are meaningful in the agenda of regional integration. In the past, regional arrangements

3% Nevertheless, there are

preferred trade efficiency over human rights protection.
discernible international practices that tend to position human rights as part of regional
integration. The Council of Europe, the EU and the developments in ECOWAS are

examples of the way human rights have become part of regional integration.

There are several factors leading to the advocacy of human rights integration in the EAC.
First, as already discussed in this chapter, human rights form part of the EAC integration
project. Accordingly, they are featured in the Treaty and in various activities of the
Community. Notwithstanding the existence of global, regional and national mechanisms
for promoting and protecting human rights, the EAC and its organs still have an
indispensable role in ensuring adherence to the rule of law and human rights for the
betterment of their integration goals. The rationale for human rights integration in the
EAC should be seen within the context of Community objectives. The EAC is having the
objective of improving different aspects of mankind, of which the role of human rights

cannot be underestimated.

Second, the Abuja Treaty that establishes RECs as building blocks for the establishment

of African economic communities obliges member states to adhere to human rights for

309

achieving its goals.™" The activities within regional integration have an impact on the

realisation of human rights either at a domestic or a supranational level. Human rights

have a significant influence on the economic, social and cultural development of the

310

integration community.”™ To many, the primary goal for regional integration is to

307 L Scheeck ‘The relationship between the European courts and integration through human rights’

(2005) 65 ZaGRV 837, 837.

HJ Richardson ‘African regional integration and human rights: Potential problems’ (1995) 89
American Society of International Law 500, 501.

Art 4(g) of the Abuja Treaty, 1991

EA Nwauche ‘Regional economic communities and human rights in West Africa and the African
Arabic countries’ in JA Bosl & J Diescho (eds) Human rights in Africa (2009) 319.
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bolster economic development among the integrating states.>’' Regardless of the
nature of the integration arrangement (whether economically oriented or
socioeconomic and political integration), human rights play an important part when it
comes to the realisation of integration goals. They facilitate the realisation of the

socioeconomic objectives of an integration framework.

Third, when EAC integration deepens, rights such as the right to free movement and the
right to residence and establishment should not be subjected to strict national laws
depriving these said rights. It is the duty of the member states and the regional organ to
guarantee human rights to enable the establishment of a long-lasting integration. It is
also important to mention the role that human rights play in economic investment, as

investors always prefer a place which respects human rights.**?

Fourth, the EAC has the objectives of developing policies and programmes that aim to
widen and deepen cooperation among the member states in the economic, social and
cultural fields, research and technology, peace and security, legal and judicial
undertakings, and political affairs.>*® It is clear from the outset that the type of
integration in the EAC is not strictly an economically oriented form of integration. Issues
relating to environmental preservation and the maintenance of natural resources also

form part of the EAC integral agenda.

Fifth, the EAC member states have expressed their intention to cooperate in various
matters, ranging from socioeconomic and cultural aspects to political and judicial affairs.
Regardless of the lack of any explicit human rights objective, the scope of the objectives
in the treaty necessitates the integration of human rights in the work of the EAC. The
contemporary approach to regional integration has shifted from having purely economic

objectives to include socioeconomic and political ones. For example, the ultimate goal

3 See SKB Asante The political economy of regionalism in Africa: A decade of the Economic

Community of West African States (1985) 10-15.

For a discussion on the link between economic integration and human rights see SF Musungu
‘Economic integration and human rights in Africa: A comment on conceptual linkage’ (2003) 3
African Human Rights Law Journal 88.

313 Art 5 of the EAC Treaty.
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of the EAC is to form a political federation. However, a political federation cannot be
attained if rights such as the right to vote and the right to be elected are not respected.

The maintenance of peace and security also forms part of the objectives of the EAC

Sixth, prior to the twentieth century, the way in which citizens were treated by their

314

own state was seen as an internal affair.”™" Today, however, international human rights

laws allow the international community to determine the limits for a state’s treatment

315 One of the main objectives of the UN is to achieve international

of its citizens.
cooperation for promoting and encouraging respect for human rights.316 In achieving
international cooperation for adhering to universal human rights standards as accorded
by the UN Charter, the EAC member states have made human rights one of their
governing principles for achieving their targeted goals. Although all EAC member states
are party to various regional and international human rights treaties, integrating human
rights in the EAC provides a sense of a binding obligation rather than the existing
regional and international mechanisms. A state will commit itself and comply with the

decisions of the organs of the EAC rather than the decisions of other international

organs or institutions.

Seventh, there is a considerable difference in human rights standards among the EAC
member states. Integrating human rights in the agenda of the EAC provides an
opportunity for harmonising policy and legal frameworks in the promotion and
protection of human rights in East Africa. The common culture and history of the
member states provides the basis for having common human rights standards. EAC law
provides for the legal order of the Community which has to be respected by the
member states. Through the EACJ and other adopted laws and policy, there is more
potential of harmonising the human rights standards in the EAC than in other existing

regional and international human rights mechanisms.

314 W Kalin & J Kunzli The law of International human rights protection (2009) 4.

RKM Smith Texts and materials on international human rights (2009) 7.
316 Art 1(3) of the UN Charter.

315
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Eighth, the stability of the EAC requires total commitment in the observation of the rule
of law, human rights, democracy and good governance. Failure to uphold international
human rights values will mean that the EAC will not realise its ambitions. With political

federation as the ultimate goal, this cannot be achieved if human rights are violated.

2.8 Chapter conclusion

International organisations have recently been under scrutiny from public international
law. This is due to the expanded mandates found in their constitutive instruments. No
longer is their sole aim economic development within their respective regions; aspects
such as rule of law, human rights and democracy form an important part of their
integration agenda. Although human rights was not originally construed or expressly
stated as being one of the objectives of the EAC, the activities of the EAC organs have
rooted human rights obligations in the EAC legal order. The pertinent features of human
rights in the EAC arise from the founding principles together with objectives provided in
the EAC Treaty, which necessitate the realisation of human rights by the EAC and its

member states.

This chapter has established the basis for the ever-increasing human rights influence in
the EAC. The existing legal framework and the expanded role of the EAC organs have
resulted in human rights forming part of the EAC integration agenda. Human rights are
integrated in the EAC through its legal instruments and the activities of its organs.
Because the EAC member states have ceded some of their sovereign to the EAC organs,
the work of these legal organs, particularly the EACJ, establishes EAC legal order, which
is binding on and applicable to all the member states. EAC jurisprudence has a direct
effect to its member states, which is essential for creating an avenue for establishing
common laws and policies in the Community that will eventually lead to common values
in the region. It is also the right direction for an organisation which is keen to observe

universal human rights standards effectively.
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Chapter 2 Current human rights regime

After the independence of the three original members (Kenya, Uganda and Tanzania),
the colonial integration system under the EAHC bequeathed the newly independent
states with the EACSO, a regional institution that supervised common services in the

37 The establishment of EACSO was the first conscious step in setting

three countries.
up an organisation for East African integration. In 1967, the Treaty for the establishment
of East African Cooperation was signed, marking the second attempt at establishing a
regional organisation in East Africa. The revival of the 1999 Treaty was the third attempt
for establishing an institutional integration, after the collapse of the former EAC in 1977.

Of all three attempts, the desire and commitment to promote and protect human rights

was mainly envisaged in the 1999 Treaty, which established the EAC.

The defunct EAC was regarded as one of the best models for economic integration in the

8 and it made tremendous progress in achieving a common

continent at that time®!
market among the three member states. At the time, there was also a Court of Appeal
for East Africa, which had its roots in the colonial judicial system. Although this Court
had the mandate to interpret the provisions of the 1967 Treaty, and it was an appellate
court in civil and criminal matters originating from the member states, the Court was
circumscribed from hearing constitutional and human rights cases. This was a major

setback in human rights realisation at that time, as no case of a human rights nature

could be brought before the Court.

The revived EAC brings new hope for EAC citizens owing to the promulgation of the
Community values in the Treaty to include the respect for rule of law, democracy and
the promotion and protection of human rights. A mere reference to human rights in the
EAC Treaty is adequate for establishing a basis for human rights promotion and
protection in the Community. Reference to human rights in the EAC Treaty as founding

principles of the Community is not intended to be inspirational; member states have

3 KC Kamanga ‘Progress, prospects and challenges of the East African Community’ African

research and Resource Forum (2012) vi.
R Ajulu ‘The New EAC: linking sub regional and continental integration initiatives’ in R Ajulu (ed)
The making of a region: The reviving of the East African Community (2005) 17.
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Chapter 2
expressed their desire to observe human rights for achieving the objectives of the EAC

integration.
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3.1 Introduction

The East African Court of Justice (EACJ) is the main judicial organ of the East African
Community (EAC). The Court is a creature of the express will of the EAC member states
evidenced in the EAC Treaty.! As such, the EACJ acquired the status of an international
court responsible for supervising EAC legal norms.? The necessity to form the EACJ was
driven by the EAC leaders’ willingness to have a judicial body that would assist in the
process of East African integration. Currently, the EACJ is mandated to interpret and

apply EAC law.? Article 27(2) of the EAC Treaty confers power upon the Council of

The EAC] is established under art 9 and Chapter eight of the EAC Treaty.

SB Bossa ‘A critique of the East African Court of Justice as a Human Rights Court’, Conference
paper on Human Rights Institutions in Eastern Africa, presented on October 26, 2006, Arusha,
available at http://www.icj.org/IMG/_Speech_BOSSA_.pdf (accessed on 12 March 2013) 9.

Art 23(1) and 27(1) of the EAC Treaty. For an overview of the EACJ and its role in protecting
human rights see A Possi ‘The East African Court of justice: Towards effective protection of
human rights in the East African Community’ (2013) 17 Max Planck Yearbook of United Nations
Law 173; JE Ruhangisa ‘The East African Court of Justice’ in R Ajulu (ed) (2005) The making of a
region: The Reviving of the East African Community 95; TO Ojienda ‘The East African Court of
Justice in the re-established East African Community: Institutional structure and function in the
integration process’ (2005) 11 East African Journal of Peace and Human Right 220, JE Ruhangisa
‘The East African Court of Justice: Ten years of operations (achievements and challenges) A
paper presentation during the sensitisation workshop on the role of the EAC) in the EAC
integration, Kampala, 1-2 November, 2011. Available at http://www.eacj.org/docs/EACI-Ten-
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Ministers to adopt a protocol that would extend the current jurisdiction of the EACJ to
cover human rights or any other jurisdiction as deemed necessary. Although at present
the EACJ does not have an explicit human rights mandate, one may nonetheless claim
that through judicial creativity, the Court has so far been playing an indirect role in

protecting human rights.

It is hard for one to dispute the strides made by the Court in protecting Community
principles as provided in the EAC Treaty, which includes human rights.* When called
upon to exercise its interpretive duties in matters that touch on human rights, the EACJ
has often held that it cannot abdicate the exercising of its duties even if a matter before
it has human rights allegations. The EACJ has consequently relied on the cause of action
premised on the rule of law for it to exercise its interpretive mandate in disputes with
human rights features. In other words, the current position of the EACJ is that it has

jurisdiction on matters relating to the rule of law, good governance and democracy.

> The origins of modern international adjudication are believed to be subsequent to the
conclusion of the Treaty of Amity, Commerce and Navigation, commonly known as the
Jay Treaty, which was an agreement between the United States and Great Britain
concluded in 1794.° The Jay Treaty established ‘mixed tribunals’, which consisted of
members appointed by the two countries, for determining claims by nationals of each
state, ‘with an impartial umpire deciding the claim in the event of disagreement’.’
Despite the fact that tribunals established by the Jay Treaty formed part of diplomatic

exercises between the USA and Great Britain, the Jay Treaty set an important precedent

Years-of-Operation.pdf (accessed on 12 February 2013); SB Bossa ‘A critique of the East African
Court of Justice as a Human Rights Court’. Conference paper on Human Rights Institutions in
Eastern Africa, presented on October 26, 2006, Arusha available at
http://www.icj.org/IMG/_Speech_BOSSA_.pdf (accessed on 12 March 2013).

4 See art 6(d) and 7(2) of the EAC Treaty.

See S Spelliscy ‘The proliferation of international tribunals: A chink in the armor’ (2001) 40

Columbia Journal of Transnational Law 144.

C Brown ‘The proliferation of international courts and tribunals: Finding your way through the

maze’ (2002) 3 Melbourne Journal of International Law 453.

As above.
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in as far as international adjudication is concerned.® The first standing mechanism to
settle disputes between states on the basis of international law was the Permanent
Court of Arbitration established by the Hague Convention on the Pacific Settlement of
International Disputes in 1899.° The Permanent Court of International Justice,
established in 1922 shortly after the First World War, can be said to be the first major
attempt by the international community to establish a world court that protected

international law.°

As with the case of the EAC, through international and supranational organisations,
states have established judicial organs with the main intention of resolving disputes and
maintaining the rule of law within their organisations.'* In the past, international
judiciaries were mainly created to settle disputes between states only.* Individuals and
non-state entities did not have the competence to access most international courts and
states preferred diplomatic ways of settling disputes over contentious means. As a
result, international courts, where they had been created, became dormant as states
did not wish to take each other to court. Today, the normal rules for international
diplomacy have changed. States have different alternatives for choosing the means of
settling international grievances. The increase in international courts and tribunals
reflects a ‘profound change in international law and international relations’.”* The
influence of international human rights law after the Second World War had occasioned
a shift in international relations, causing relationships between states to be under the

increasing scrutiny of the international community. After some time, international and

As above.

S Spelliscy ‘The proliferation of international tribunals: A chink in the armor’ (2001) 40 Columbia
Journal of Transnational Law 144, 144.

See O Spiermann & J Klabbers ‘International legal argument in the Permanent Court of
International Justice: The rise of the international judiciary’ (2007) 101 American Journal of
International Law 246.

P Mahoney ‘The international judiciary: Independence and accountability’ (2008) 7 Law and
Practice of International Courts and Tribunals 315, 316.

A Roberts & S Sivakumaran ‘Law making by non-state actors: Engaging armed groups in the
creation of international humanitarian law’ (2012) 37 Yale Journal of International Law 108.

RP Alford ‘The proliferation of international courts and tribunals: International adjudication in
ascendance’ (2000) 94 American Society of International Law 160, 165.

10

11
12

13
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regional mechanisms for protecting human rights emerged in different parts of the

world.*

At the moment, international courts and tribunals are among the most important means
for the peaceful settlement of disputes around the world.™ It is said that the existence
of multiple international judicial bodies contributes to a degree of ‘experimentation’
and ‘exploration’ that might result in the advancement of the international legal order.*®
On one hand, the proliferation of international courts and tribunals can be seen as a sign
of a movement towards a rule of law based on dispute settlement culture, while, on the
other hand, the multiplication of international judicial bodies raises concerns when they
arrive at ‘divergent or even conflicting rulings’ which has been the case on a number of
occasions.” The proliferation of international courts and tribunals is visible in Africa.
Apart from the EACJ, there are other sub-regional organisations which have established
judicial bodies specifically mandated to interpret and apply laws establishing those

organisations.

With respect to human rights protection in the Continent, the African Court on Human
and Peoples’ Rights (African Court) is the main regional court specifically tasked to

8 Together with the African Court, sub-regional

protect human rights in Africa.
organisations are involved in protecting human rights. The role of sub-regional courts in
protecting human rights is gradually been recognised. Some of the fledging sub-regional

courts, such as the Court of Justice of the Economic Community of West African States

" FO Vicuna ‘Individuals and non-state entities before international courts and tribunals’ (2001) 5

Max Planck Yearbook of United Nations Law 53, 55.

As above.

JL Charney ‘The impact on the international legal system of the growth of international courts
and tribunals’ (1999) 31 NYU Journal on International Law & Politics 697, 701.

N Lavranos ‘Regulating competing jurisdictions among international courts and tribunals’ (2008)
68 Heidelberg Journal for International Law 576-577. For a general reflection on the conflicting
jurisdiction and the proliferation of international courts and tribunals see Y Shany The
competing jurisdictions of international courts and tribunals (international courts and tribunals
series (2003).

The African Court was established in 1998 after the OAU adopted the Protocol on the African
Court on Human and Peoples’ Rights in June 1998. The Protocol entered into force on 25
January 2004. According to art 2 of the Protocol, the African Court complements the protective
mandate of the African Commission on Human and Peoples’ Rights.

15
16

17

18
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(ECOWAS Court) and the EACJ, are showing encouraging signs of human rights
protection in their respective regions. The recent involvement of sub-regional courts in
Africa might be due to the crawling nature of the functioning of the African Court. Like
in the Economic Community of West African States (ECOWAS), individuals seem to be
more comfortable claiming human rights at the ECOWAS Court than the African Court.
While much progress has been made in terms of the formal recognition of human rights

within the African legal system, human rights still play a limited role in the continent.™

This chapter has two main objectives. Firstly, the chapter addresses the current legal
position of the EACJ and the role it plays in protecting human rights within the EAC.
Secondly, this chapter delves into the potential of the EACJ to effectively protect human
rights, mainly by assessing its functions to date. Thus, the chapter assesses the mandate,
admissibility, accessibility an