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Chapter One- Background and general introduction
1.1 Introduction

Does international and regional law protect children involved in the migration process

who do not have genuine asylum claims or refugee aspirations?

Independent child migration is a growing reality globally. Literature depicting
independent child migration in Europe, Asia, Central America and Africa is
instructive. In Europe, the European Agency for the Management of Operational
Cooperation at the External Borders of the Member States of the European Union
analysed the phenomenon of unaccompanied migrant children from a perspective of
border control." The authors attempt to determine the magnitude of the phenomenon
of unaccompanied migrant children in Europe with very little success. However, the
authors note that the notion of unaccompanied migrant children in Europe is on the
rise. The publication attributes independent child migration in Europe to smuggling

and trafficking.

Most unaccompanied migrant children are undocumented and in Europe Bicocchi
and LeVoy? show that there is a trend in the erosion of rights of undocumented
children. The authors provide evidence indicating a general lack of legal protection of
undocumented children in almost all European Union (EU) member states. In
addition, there is evidence of the social exclusion of unaccompanied migrant

children.

In Asia, Thailand is a major destination country for unaccompanied child migrants
from Myanmar due to its high economic status. Causes of migration to Thailand

include the lack of economic opportunities at home and the proximity to an economic

! European Agency for the Management of Operational Cooperation at the External Borders of the

Member States of the European Union (Frontex) “Unaccompanied Minors in the Migration Process”

(2010). Available at: http://resourcecentre.savethechildren.se/sites/default/files/documents/5177.pdf
[accessed 6 December 2014].

% Bicocchi, LeVoy “Children in Europe- Invisible victims of immigration restrictions” PICUM Report
(2009) 8. Available at
http://picum.org/picum.org/uploads/publication/Undocumented%20Children%20in%20Europe%20EN.

pdf [accessible 6 December 2014].
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magnet in the region.® In Central America, unaccompanied migrant children migrate
from Mexico to USA. Causes of migration to the US are linked to poverty.* In Africa,
economic migration is on the rise. Thousands of Zimbabwean and other children
from countries in the SADC region travel to South Africa in search of a better life.®
The bulk of research evidence shows the prevalence of independent child migration
for economic reasons in most parts of the world. What is clear is the presence of
autonomous ambitions in children from the global south. Yaqub notes that even
though independent child migration is documented in all global regions it is a large
phenomenon in many poor and middle income countries than in Europe and North

America.®

Despite the documentation of unaccompanied migrant children in all global regions,
what seems to be apparent is the lack of availability of official data on the actual
number of children involved in independent migration globally and regionally. Some
authors are of the view that the numbers regarding unaccompanied minors and their
evolution are difficult to estimate because they are not part of States’ regular data
collection.” Yaqub® argues that this lack of official data on independent child
migration blurs the life-stage issues between children and adults and fails to reflect
age specific legal and social distinctions inherent in migration for example States
duties under the UN Convention on the Rights of the Child (UNCRC).? Despite the

¥ Gambaro et al “Unaccompanied migrant children what happens once they are back home?
International Social Service Project Report (2008)19.

* Gambaro et al ibid.

® Fritsch et al “The plight of Zimbabwean unaccompanied refugee minors in South Africa: A call for
comprehensive legislative action” Denver Journal of International law and policy Vol 38 (4) (2010)
624.

6 Yaqub “Independent child migrants in developing countries: Unexplored links in migration and
development” Innocenti Working Paper No. 2009-01. Florence: UNICEF Innocenti Research Centre
(2009) 5.

" European Agency for the Management of Operational Cooperation at the External Borders of the
Member States of the European Union (Frontex) “Unaccompanied Minors in the Migration Process”
(2010) 3.

® Yaqub supra note 6, at 2.

® United Nations Convention on the Rights of the Child, entered into force in 1990. South Africa is a

State party.
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lack of official data, sources used in this dissertation all point to the fact that
independent child migration is a growing concern globally.

Generally migration has always played a significant role in Africa. Sub-Saharan
Africa in particular is a region of intensive internal migration.'® Most migrants in the
region are economic migrants and in the past these were mostly adult males.™
Decades of economic crises and political upheavals have resulted in the region
being the world’s poorest, with most of the countries ranked low in terms of human
development indicators. This has led many, including children to use migration as a

survival strategy.*?

Southern Africa is experiencing a rise in independent child migrants. Children have
always been involved in migration as refugees and asylum seekers but recently the
migratory processes are witnessing a different degree of involvement of minors as
independent economic migrants.'® Evidence suggests that this trend will continue
over the next few decades, driven by economic developments, violent conflicts, state
failure, natural disasters, and environmental and resource pressures, especially

climate change.*

In their bid to survive, unaccompanied migrant children are defying the ideals of
dependence and innocence associated with childhood. In light of these autonomous
ambitions Yaqub™ advocates that the agency and desire for children to use
migration for their development should be further explored in migration policies and
child protection frameworks. Bhabha supports Yaqub in that she views child

migration as a significant and increasingly important phenomenon requiring the

19 Adepoju “Migration in Sub-Saharan Africa” Current African Issues, No. 37. Uppsala: The Nordic
Africa Institute (2008) 5.

' Shimeles “Migration pattern, trends and policy issues in Africa” Working paper services No.119.
African Development Bank (2010) 20

12 Adepoju supra note 10, at 6.

'3 Furia “Victims or criminals? The vulnerability of separated children in the context of migration in the
United Kingdom and lItaly” University of Sussex, Sussex Center for Migration Research, Working
Paper No 69 (2012) 2.

! Reale “Away from Home protecting and supporting children on the move” Save the Children (2008)
4; Committee on the Rights of the Child’s General Comment Number 6 (2005) 5.

1o Yaqub supra note 6, at 5.
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development of a more effective and protective approach.'® Yaqub opines that the

kind of protection and support required for unaccompanied migrant children is not yet
fully understood. In light of this, it is imperative to evaluate whether or not
unaccompanied migrant children are afforded sufficient protection in international
law.>” According to the legal framework and the dominant child protection paradigm,
children are recognised as a specific vulnerable group which the family and the state

should protect and be responsible for.*®

Schafer®® argues that one of the major challenges in contemporary child law is the
need to devise legal principles that meet the changing needs of children. Children’s
needs in Sub-Saharan Africa have changed over the last few decades. This is
evidenced by children’s desire to use migration for their development and survival as
indicated by Yaqub above. These changing needs demand that international law be
reviewed to see if it lines-up with unaccompanied migrant children’s protection

needs.

Unaccompanied migrant children who travel for economic reasons exercise great
autonomy and yet systems tend to be built around concerns about the protection of
children and their survival away from home. Evidently, they are not yet adults and do
indeed need the protection of the state. Nevertheless, it is important to question the
protection awarded to children as a homogenous group in international law. Does
child protection offer all the answers, or should international law also provide for
children’s autonomous ambitions or recognise their evolving capacities? If it is found
that international law does not provide for these emerging needs a further question
must be posed: Has this lack of recognition led to legal gaps and inadequate legal

protection for unaccompanied migrant children?

' Bhabha “Independent Children, Inconsistent Adults: International Child Migration and the Legal
Framework” Innocenti Discussion Paper No. IDP 2008-02. Florence: UNICEF Innocenti Research
Centre (2008) 1.

YMahati “The representations of unaccompanied working migrant male children negotiating for
livelihoods in a South African border town” in Bourdillon M and Sangare A (Eds) Negotiating the
Livelihoods of Children and Youth in Africa’s Urban Spaces (2012) 67.

% Meloni, Rousseau, Montgomery & Measham “Children of exception: Redefining categories of
illegality and citizenship in Canada” Children and Society Vol 28 (2014) 307.

1% Schafer Child law in South Africa: Domestic and international perspectives (2011) 28.

© University of Pretoria
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This dissertation rests on the assumption that international law takes a very
paternalistic approach to child protection. It can be argued that this approach is
justified particularly if the best interests of the child are to be upheld. Children are
indeed vulnerable to abuse, exploitation and violence, as a result they need to be
protected. The issue being advanced in this dissertation is that a balance needs to
be struck between the child protection paradigm and the child autonomy paradigm in
the context of child migration. Unaccompanied migrant children seem to be resisting
a paternalistic approach to their rights in favour of a more liberal approach that sees
them taking an active role in controlling and determining the course their lives ought
to take.

Many children in Sub - Saharan Africa are now migrating to other countries in the
region largely for economic reasons.”® International and regional law mainly
recognises and protects the needs of ‘genuine’ asylum seeking and refugee
children® leaving unaccompanied foreign migrant children without clearly defined
rights. The question that this dissertation seeks to answer is: Does international and
regional law in its current form promote and protect the best interests of
unaccompanied migrant children who cross international borders without ‘genuine’

asylum or refugee claims?

Are the current ‘child protection systems’ at regional as well as international level,
providing adequate protective measures for this group of children or is there a need
for them to be revised and updated in order to offer adequate protection? Two
interlinked themes come to the fore, children’s need for protection and the
recognition of their autonomy. Children need protection when they are young;
however they are separate beings and individual bearers of rights. As they grow their
capacity gradually develops as evidenced by unaccompanied migrant children in

Southern Africa.

% Curatrix Ad Litem’s report: The AIDS Law Project v. Minister of Social Development and Others
South Gauteng High Court, unreported, (52895/09) 4, 45.

! Bhabha “Independent children, inconsistent adults: Child migration and the legal framework”
UNICEF Innocenti Research Centre Discussion Paper, IDP No. 2008-2 (2008) 1.

© University of Pretoria
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A second assumption on which this dissertation rests is that the current legal
framework both at regional and international level, when they were originally
negotiated and put in place, assumed children to always be with their parents or
guardians, unless they had accidentally been separated through war or other
disaster. Their autonomous ambitions were not a foreseeable reality at the time.
Today children are leaving their homes and parents not as refugees or asylum
seekers in the strict sense of these terms but as independent economic migrants.
They are searching for jobs and better standards of life.?* As a result there is need
to rethink the applicability of the historical context of the current legal framework in
contemporary Africa.

The initial argument being advanced in this dissertation is that unaccompanied
migrant children who do not have genuine refugee or asylum claims are not
adequately protected by international law. Constitutional democracies such as South
Africa, when they find unaccompanied migrant children on the streets, they are
obliged by their constitutional imperatives® to place this group of children in the child
care and protection system, as they are identified and classified as children in need
of care. Evidence suggests that these children want to be autonomous and they
want to engage in economic activities.’* International law on the other hand
demands that when unaccompanied migrant children are found on the streets they

are to be taken in and measures should be taken to reunite them with their families.?®

There is a growing body of literature suggesting that children actually leave home
voluntarily and sometimes with the consent of their parents in search of a better life
in another country. This defies the underlying assumptions in international law that
children are vulnerable and dependant on adults; that children are incapable of
making independent decisions about their lives; that children are better taken care of

in a family unit and that outside a family structure they perish.

%2 Curatrix Ad Litem’s report supra note 20, at 45.

3 Section 28, Constitution of South Africa; Chapter 9 Children’s Act 38 of 2005.

24 Curatrix Ad Litem’s report supra note 20, Mahati Supra note 17.

% UN Convention on the Rights of the Child’s preamble and Art 20; African Charter on the Rights and
Welfare of the Child’s Art 25; UN General Comment No. 6 (2005) Treatment of unaccompanied and

separated children outside their country of origin par 39.

10
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1.2 Justification of the study

This dissertation focuses on unaccompanied migrant children who cross
international borders alone for economic reasons. International law has clear
protective measures for refugee and asylum seeking children, but unaccompanied
foreign migrant children do not have well-defined rights peculiar to their situation.
Flynn and Duvell point out that the dominant discourse amongst authorities is that
generally irregular migration is a criminal activity and that illegal migrants are people
who have sought to gain advantages to which they are not entitled to and
consequently they should illicit little sympathy should they find themselves dealing
with national authorities.?® This applies equally to children. The authors argue that
this view by authorities makes the need to develop a rights based approach to

independent child migration an imperative.

This issue is a major concern in South Africa because the country’s economic
affluence attracts scores of foreign unaccompanied migrant children. They come with
the hope of finding a better life in South Africa.?” Because these children violate
ideals of childhood, international and regional law needs to be reviewed to see
whether it caters for children who aspire to be independent and engage in economic
activities. Unaccompanied migrant children who do not have legitimate asylum
claims are they afforded any protection in international law? This is a serious
concern because border towns such as Musina accommodate a significant number

of these children and they are working and earning a living.?®

The existing legal framework clearly depicts the rights of refugee and asylum

seeking children. There is a need to look at what narratives underpinned immigration

* Flynn and Duvell “Undocumented Migrants —Symptom, not the problem” Platform for International
Cooperation on undocumented migrants (PICUM) Policy Brief (2007) 1. Available at
http://picum.org/en/publications/policy-briefs/25188 [accessed 24 April 2014]

%" Hillier “Children on the move: Protecting unaccompanied migrant children in South Africa and the
region” Save the Children UK (2007) 6.

8 Mahati supra note 17.

11
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regimes in Sub-Saharan Africa and internationally.?® Furthermore, there is need to
look at these narratives again to see if they are applicable in present day society.

In South Africa children who do not have adults to take care of them are deemed
children in need of care, the Constitution®® and the Children’s Act*! provides that
such children are to be taken into the child care and protection system. Some
unaccompanied migrant children found in Musina did not want to be put in care
facilities as they wanted to earn a living.* This evidences a clash between the
paternalistic view of child protection as provided by international, regional law and
South African law and the principles of child autonomy.

Child protection efforts are based on the categorisation common in the Northern
ideologies, of children as victims and who are not to blame for their situations.*
Mahati argues that there is a power imbalance between children and adults and
children are on the losing end as their position is disregarded in favour of a
paternalistic approach. Children are viewed as weak and needing protection. This is
the plight of unaccompanied migrant children in South Africa. Evidence® suggests
that these children can survive away from home and have been surviving away from

home.
1.3 Objectives of the study

This dissertation will ascertain whether international law applicable to
unaccompanied migrant children reflects the modern realties of economic migrancy

in the Southern African region.

In addition this dissertation will highlight the changing needs of children in this
region. The purpose is to evaluate whether international and regional law adequately
reflects the challenges of our time, particularly in Southern Africa where children

» Furia supra note 13.

% Section 28.

% Section 150.

%2 Mahati supra note 17, at 71 “One of the boys, aged 15, argued: ‘We didn’t come to South Africa to
eat and sleep. We crossed the border to work.””

% Mahati 2012 ibid.

% Mabhati 2012 ibid, Curatrix Ad Litem’s report: The AIDS Law Project case supra note 23.

12
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continue to defy widely accepted conceptions of childhood and children as being
inherently dependant and vulnerable.®

Furthermore the aim is to ascertain the law that applies to unaccompanied migrant
children and to highlight ambiguities and inbuilt weaknesses in affording protection to

this group of children.

Lastly the objective is to gain familiarity with the phenomenon of unaccompanied
children migrating for economic reasons and to achieve new insights on the issue.
Recommendations will be made for possible strategies to be pursued at the regional

and national level.
1.4 Definition of terms
1.4.1 Unaccompanied foreign children

Unaccompanied migrant children are defined by the Committee on the Rights of the
Child*® as children (also called unaccompanied minors), who have been separated
from both parents and other relatives and are not being cared for by an adult who, by

law or custom, is responsible for doing so.

Hillier explains ‘foreign’ as a person who'....has either crossed a border alone or has
subsequently found him or herself living in a foreign country without an adult
caregiver.®” This will be added to the definition given by the Committee on the

Rights of the Child and for purposes of this study it will read as follows:

‘Unaccompanied foreign children are children who have been separated from
both parents and other relatives and are not being cared for by an adult who,
by law or custom, is responsible for doing so, and has crossed a border alone
or has subsequently found him or herself living in a foreign country without an

adult caregiver’

% Furia supra note 13, at 25.

% Committee on the Rights of the Child General Comment No. 6 “The Treatment of Unaccompanied
and Separated Children outside their Country of Origin” 2005.

%" Hillier “Children on the move: Protecting unaccompanied migrant children in South Africa and the
region” Save the Children (2007) 8.

13
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1.4.2 Economic migrancy

Migration is a change in the usual residence. International migration is therefore a
change in the usual residence from one country to another.*® Economic migrancy
involves moving from one country to another for economic reasons e.g. looking for
employment or other means of livelihood, better standard of living and education

amongst others.
1.4.3 Children on the move

‘Children on the move® is an umbrella term that brings together the different
categories of children who are involved in the migration process. Reale states that
the term includes children that are fleeing some sort of harm either conflict, an
exploitative or abusive situation at home, natural disasters amongst other things and
children that are seeking better life opportunities or education.®® In addition, children
on the move also include children who cross national borders, and those who move
about within a country. The focus of this dissertation is on children who cross

international borders alone for economic reasons.
Distinction between the categories of children on the move
a) Trafficked children and smuggled children

Children on the move include children who have been trafficked and smuggled.
The UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially
Women and Children** (UN Trafficking protocol) gives a very broad definition of

trafficking®? and exploitation.

% Yaqub “Independent child migrants in developing countries: unexplored links in migration and
development” UNICEF (2009) 3.

*Reale “Children on the Move” IOM (2013) 66.

*° Reale Ibid.

*! Adopted in 2000.

*2 Child trafficking is defined in the UN Trafficking Protocol as follows:

“3(a) "Trafficking in persons" shall mean the recruitment, transportation, transfer, harbouring or receipt
of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of

payments or benefits to achieve the consent of a person having control over another person, for the

14
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Child trafficking is characterised by a phase of exploitation and the traffickers are

aware that the people that they traffic will end up on one of the listed forms of

exploitation in the UN trafficking protocol*®

Child smuggling is defined as ‘the illegal transportation of children for profit’.** The
UN protocol protects against the smuggling of migrants by land, sea and air. It states
that the ‘smuggling of migrants’ shall mean the procurement in order to obtain
directly or indirectly a financial or other material benefit of the illegal entry of a person
into a state party which a person is not a national or a permanent resident.
Smuggling is thus a crime against the state not a human rights violation as is

trafficking.*

For the purposes of this dissertation these two groups of children will not be

discussed.
b) Refugee & asylum seeking children

Refugee children are the most protected in international and regional law due to the
existence of legal provisions that apply specifically to their situations. The 1951 UN

Convention relating to Refugees defines a refugee as:

A person who owing to a well-founded fear of being persecuted for reasons of

race, religion, nationality membership of a particular social group, or political

purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of
others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude or the removal of organs;”

“3(c) the recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of
exploitation shall be considered "trafficking in persons"” even if this does not involve any of the means
set forth in subparagraph (a) of this article;”

43 Dottridge “Exploring methods to protect children on the move. A handbook for organisations
wanting to prevent child trafficking, exploitation and the worst forms of child labour” Terre des
Hommes International Federation (2011) 15-16. Available at

:http://resourcecentre.savethechildren.se/library/exploring-methods-protect-children-move-handbook-

organisations-wanting-prevent-child [accessed 6 December]

** Gambaro et al “Unaccompanied Children: What happens once they are back home?” International
Social Service Project Report (2008) 8.

45 Gambaro Ibid.

15

© University of Pretoria


http://resourcecentre.savethechildren.se/library/exploring-methods-protect-children-move-handbook-organisations-wanting-prevent-child
http://resourcecentre.savethechildren.se/library/exploring-methods-protect-children-move-handbook-organisations-wanting-prevent-child

e

2

opinion, is outside the country of their nationality and is unable to or, owing to
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such fear is unwilling to avail him/herself of the protection of that country.

Children are an important component of the refugee population.
Asylum seeking children are children who have applied for protection.

Refugee and asylum seeking children are not the focus of this dissertation, although
some unaccompanied migrant children in South Africa are refugee and asylum
seeking children, it is important to understand the distinction in order to understand

the arguments that will be posited in this dissertation.
c) Separated children

Children on the move also include children who have been separated by war and
natural disasters. UNCRC’s Committee on the Rights of the child’s General
Comment Nr 6 (2005) defines this group of children as children who have been
separated from both parents or from their previous legal or customary primary
caregiver, but not necessarily from other relatives. These may therefore include

children accompanied by other adult family members.*®
d) Unaccompanied migrant children

These are defined as children that have been separated from both parents and other
relatives and are not being cared for by an adult who, by law or custom, is

responsible for doing so.*” This group of children will be the focus of this dissertation.
1.5 Methodology

The research methodology followed in this dissertation will mainly be a theoretical
approach consisting of the critical analysis of literature and content analysis of the
law that applies to independent child migrants. In addition there will be a descriptive
and analytical look at applicable legal instruments as well as case law.

*® General Comment Number 6 (2005) Treatment of unaccompanied and separated children outside
their country of origin. Par 8.

*" General Comment nr 6 ibid at par 7.
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1.6 Structure of this dissertation
This dissertation comprises of four chapters. Chapter one provides the background
and general introduction to the dissertation. Chapter two examines regional and

international law applicable to unaccompanied migrant children and has a discussion

of the reality of migration in Sub Saharan Africa.

Chapters three and four includes a discussion of the two conflicting paradigms on
children’s rights namely the child protection paradigm and child autonomy paradigm.

The dissertation concludes with a summary of the findings and recommendations.
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Chapter Two— Economic migrancy by children in Southern Africa and International

law

2.1 Introduction

According to Sloth Nielsen and Mezmur®® children cannot be regarded as subject
only to the laws of their countries of origin. Unaccompanied migrant children who
cross international borders face the triple vulnerabilities of being children; migrants
and undocumented migrants simultaneously.*® As a result they need heightened and
specific legal protection in international law. Child welfare and protection from
economic exploitation and harmful work become priorities. In their need for
protection and justice, children have a place on the international legal agenda. In the
past children’s rights were viewed as falling within the realm of charity, under the
UNCRC this position has been altered.>® Children’s rights are now recognised as
part of international human rights law. International and regional migration together
with the issue of undocumented migrants is therefore a global concern that demands

1
|5

the attention of international human rights law. Flynn et al>> and Gambaro,

Kobayashi et al®?

support this view and note that the issue of unaccompanied
migrant children is of global relevance. This part of the dissertation will address
international law applicable to unaccompanied migrant children in Southern Africa.
Their vulnerabilities and protection needs as they arrive in South Africa will be

addressed.

“® Sloth Nielsen and Mezmur “Surveying the research landscape to promote children’s legal rights in
an African context” African Human Rights law Journal (2007) 330.

“9 Bicocchi et al supra note 2, at 9.

*% Sloth Nielsen and Mezmur supra note 48, at 330.

ot Flynn and Duvell “Undocumented migrants—symptom, not the problem” Platform for International
Cooperation on Undocumented Migrants (PICUM) Policy Brief (2007) 1.

°2 Gambaro et al “Unaccompanied migrant children what happens once they are back home?”(2008)
4,
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2.2 International, regional and national law applicable to unaccompanied foreign

migrant children in South Africa

The law that will be considered in this regard includes, the UN Convention on the
Rights of the Child®® (UNCRC- also referred to herein as the Convention), the African
Charter on the Rights and Welfare of the Child>* (ACRWC- also referred to herein as
Children’s Charter) and the Convention Relating to the Status of Refugees.
Furthermore soft law will be considered, namely the UN Guidelines on Alternative
Care of Children®® and the UN General Comment Nr. 6 (2005).°°

2.2.1 The Core Principles: The United Nations Convention on the Rights of the Child
and the African Charter on the Rights and Welfare of the Child

The UNCRC and the ACRWC both operate on the basis of the following core
principles: The principle of non-discrimination (article 2 UNCRC & article 3 ACRWC);
the best interests of the child (article 3 UNCRC & article 4 ACRWC); the right to life
survival and development (article 6 UNCRC & article 5 ACRWC) and respect for the
views of the child-child participation (article 12 UNCRC & Articles 4(2) and 7
ACRWC). These general principles are important for the rights of unaccompanied
migrant children in that the