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“South Africa has a well developed and regulated competition regime based on best international
practice. South Africa’s economic sysfem is predbminantly based on free market principles. However,

as in most developed economies, competition is controlled.”

CHAPTER 1: INTRODUCTION
1.1 Iniroduction '
This dmpter proVides a brief, hon-technical introduction to the concept of mergers and

acquisitions as well as the signiﬁcanée of merger regulation in South Aftica.

Mergers and Acquisitions are not foreign in our corporate law and more in particular
" in cdmpetition IaW.They play é crucial role in the corporate envirbmnegt; espéciaily; in the -
'structuring and transformation of business enﬁties-'and' their activities that take place on a -
daily basis. It may be argued that this‘type of corpoi‘ate fransaction 1 a determining factor in
the company’s growth, profit as well as its day to day functioning. Therefore, in order for
companies o be well established and to be ﬁlily functional entities that compete effectively in |
the economy, regulatory processes and .meaéures must be properly adhered to-by those

mnvolved In economic activities either with government or the private sector.

~ Mergers and acquisitions- often derive niany benefits for the market such as low
-prices, high quality products, a wide selection of Vgoods'and services, enhanced efficiency,
innovation, and an increase in. consumer welfare,2 They may however also have negative
conseqﬁcnce's' -'a‘s some transactions may weaken :competitipn by providing a vehicle to
segment markets ot to achieve significant market power.” They subsequently may result in
increased concent_rétibn, decreased economic efﬁciency,r decreased innovation, higher prices,

- lower quality and decreased consumer welfare.*

1.2 Concept and definition _ o o _
. The Competition Act 89 of 1998 (“the Act”) which is the founding legislation for merger

control in South Africa does not define a merger. However, for the purposes of the Act,

section 12(1)(a) states that a “merger occurs when cne or more firms directly or indirectly

acquire or establish direct or indirect control over the whole or part of the business of

1 <th§:/’/www.southaf;ica.infc/businessfmvestiﬁQy‘regglations/cbmgetition—po]icy.hmp, accessed on 23
February 2012. - ' - :

- *Earachi A, EU Competition Law. An Analytical Guide to Leading Cases, 2010 2° ed, P 308.

% Tbid. ‘ - :

. bid.
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another firm.” Sutherland thus argues that a merger takes place where the business or part of

a business conducted by a firm or firms is transferred to another firm or firms.* -

According to the Concise Oxford Dictionary the expression. “merger” or
“amalgamation” means “combining of two commercial companies into one™ and “merging of
two or more: business concerns into one” respectively. A merger is however just one type of
acquisition. One company can acquire another in several other ways including putchasing

some or all of the company’s assets or buying up its outstanding share of _stock.6

As such a merger involves a marriage of two or more entities. Gaughan indicates that

a merger is as blending of two or more entities into a single enfity. The shareholders of each

“blended entity will substantially Become the shareholders in the enfity which is to .carry on
the blended e:1711:ity.7 | ‘

Machiz 1s of the Vi(;W that a mergef entails a combination of two or more companies
into a singler company where one surviyes and the other loseé its corporate existence.® He
indicates further that the survivor acquires the assets as well as liabilities of the merged
company or companies.’ A merger is thus a combination of two companies where one
- corporation is completely absorbed by another corporation. The less important company
losses its 1dentity and becomes part of the more important corporation, which retains its
identity.'® A merger extinguishes the merged corporation and the surviving corporation
assumes all the rights, 'pﬁvilegcs, and liabilities of the merged corporation. A merger is
therefore not the same as a consolidation in which two _corppl;at'ions lose their separate

identities and unite to form a completely new corporation.'”

* Sutherland ef af, Competition Law of South Africa, 2011 p 8-3.

¢ QPinance, “Mergers Regulations: A Global Overview” <http://www.qfinance.cony> aceessed on 5 June 2012.
7 Gaughan P, Mergers and Acquisitions, (2002) p 5. ‘

® Machiz, R, “The Money Soft Mergers & Acquisitions outlook for 2008: Friction in the market place.”
Acguisition Marketplace Review (May 2007). <bttp.//www.mergerdigest.com/MA Qutlookfor2 008 htm>
accessed op 5 June 2012.

° Thid.

" Thid.

Y Gaughan (n7) p 5-6.

——?—__f—_—_._f_‘;.;.—_,;-_‘._— i B P ,--;-,©--UfniVe,r§jty O;f P[_eIQti.a
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1.3 Rationale for lmergér control _

The transfer of control of busitess between firms may affect the structure of markets.'?
Sutherland remarks that these changes m structure may have impbrtant cbnsequeiices for
competition in the relevant market.” He points out further that it is difficult for éompgtition
authorities to change market structures once they are established.'* Accofdingiy, competition

authorities worldwide supervise mergers. "’

To have a successful and -efficient mergers and acquisition regulatory -practicé

- requires some form of control and regulation in order to ensure that merger transactions arc in

line with economic and competition law standards. The main purpose of merger regulation is -
to avoid the estabhshment of market structures which may create or strengthen a dommant

position and not need to control dlrecﬂy possible abuses of dommant positions.*®

- Merger regulation is thus an attempt to proactively regulate the structure of the
economy. and markets in order to ensure that markets function optimally.!” Neuhoff remarks

that:

...the rationale for merger regulation stems from the proposition in economic theory that the likelihood
of ‘anticompetitive market conduct and bad economic performance is greater in markets that exhibit
‘certain structural characteristics such as few participants, high barriers to entry, customers with little
bargaining powgr and little prodﬂcf innovation. Aocordjngly, merger regulation is an attempt to preveﬂt
market structures from developing that may enhance the ability of firms té abuse either umilateral or

cooperative market power to the detriment of consumers.™

When deélling with mergers and acquisitions one needs to be mindful, as indicated -

hereinafter, of the fact that there are different types of mergers and as such different outcomes

~ are expected in these mergers.

“Ibid.

BSee Sutherland (n3) p 8-3.

" Ibid.-

* Thid.

' See Gencor Lid v Commission [1999] ECR TI-753.

Y Neuhoff ez al, “A Practzcal Gulde to the South African Competitron Law™, 2006 P 179

© B,

B - "-'-',_‘-','f?'{-lf-,'-_':'"'f@' L—Jni\/erSity':foPfeIOria:'" Vo L T ILETE ’
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1.4 Types of merger

1.4.1 Hovrizontal mergers _

- A horizontal merger is a combination of two or more firms in the same area of business. The

main purpose of this merger is to obtain ecdnomy’ of scale in production by eliminating
duplicétidn of facilitics, rcducing: of competition, reduction of costs, increase in share price

and market segments.”

Horizontal mergers raise three basic competition issues. The first is the elimination of
competition between the merging firms, which, depending on their size, may be significant ®

The second is that the unification of* the merging firm’s operations may create substantial

- market pbwer and could enable the merged entity to raise prices by . reducing 'odtput

unilaterally. ! The third problem is that by increasing concentration in the relevant market,

~ the transaction may strengthen the ability of the markets rémainiilg pai‘ticipants to co-ordinate

‘their pricing and output decisions.”? The fear is not that the entmes will engage in secret

collaboratmn but that the reduction in the number of industry members will enhance co-.

- ordmatmn of behaviour.”

It is worth noting that horizontal mergers”' are the most popular mergers as théy seem
to take place more than other types of mergers.® As far as horizontal mergers are concerned,

these mergers are treated very seriously by the competition authorities due to the fact that - -

~ they rajse the most serious competition concerns. % Neuhoff states that this type of merger

reduces the number of competltors in the market, increasing the market share of the merged.
27

v Davies et al “Eftlcmnclés —a Changing Horizon in Horizontal Merger Control, Freshfields Bruckhauns
Deringer, Getting the Deal Through — Merger Control” -
2607<http:/fwww. oetunoﬂwdealthmuc'h conynarrative pdftid=11> accessed on. 14 August 2012,

2 Ibid.
© 2 bid.

“ Thid.

 Ibid. ‘

* Neuhoff states that a “horizontal merger” is a merger between firms operating at the same s level of the supply
chain selling supply chain selling substitutable products in the same geographic area. She points out further that
“A horizonfal merger, accordingly, is a merger between direct competitors, such as two retail clothing chains™.

* Namely; vertical and conglomerate mergers.

* The Competltlon authorities main concem is the fact that horizontal mergers will lead toa declme in service
levels and a rise in prices.

* See Neuhoff (n17) p 179.

© University of Pretoria_
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1.4.2 Vertical Mergers

Kekelekis argues that a vertical merger is a combination of two or more firms involved in’
different stages of produétion or distribution of the same product.” It is a merger of one
company with another having different stages of production/ distribuiion process of the same

' product/service.” The main objective is to increase profitability by the previous distributor.®

A vertical merger ;zlay.fake the form of a “forward” or “backward” merger.n Whena
company combines with the supplier of material, it is called a “backward merger” and when
. it combines with the customer, it is known as a “forward merger”.”” Such me_rgefs yield two
benefits: first, the vertical merger internalises all transactions between a manufacturer and its
supp]iér or dealer thus converting a potentially adversarial relationship into something more |
like a partnershjp.3 3 Second, internalisation can give the management more effective ways fo
monitor and improve perfoﬁnance.34 Vertical mergers may however also be -anticompetitive ‘
‘because their entrenched market power may impede new business from e;lterhig "the‘

market >

It may be argued that vertical intégration by merger does not reduce the total number

of ecbnomic entities operating at one level of the market, but it may change ﬁaﬁems of
industrial behaviour.’® Whether a forward or backward integration, the newly acquired firm

may decide to deal only with the acquiring firm, thereby altering competition among the

acquiring firm’s 'suppliers, customers, or competitors.’’ Suppliers may lose a nﬁarkct for their

goods, retail outlets ére blocked. This raises the concemn that vertical integration will

fbreclose competitors by Inmtmg their éccess o sources of supply or to customets. -Verticai

mergers may also be antlcompetmve because theuf entrenched market power may impede

new business from entemg the market.

% K ekelekis M, “The EC Merger Control Regulation: Rights of Defense, A Criticat Analysis of DG COMP
Practice and Community Courts” Furisprudence” 2006 p 7374 Kluwer Law International, the Netherlands.
* Thid. .

* Tbid.

it Lmdsay A, “The EC Merger Regularzon Substantive Issues” 2006, p 18, 2“.‘"1 edmon, Sweet & Maxwell,
London.’

* Thid.

* Tbid.

* Ihid.

* Ibid,

*1bid. ,

¥See Lindsay (n31) p 19.

4 e © University. of Pretoria.
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1.4.3 Conglomerate merger
Neuhoff remarks that a conglomerate merger is a type of merger that covers all other types of
mergers that are neither horizontal nor vertical in natore.* She indicates further that these are

transactions that take place between parties that have no apparent economic relationship.*

“An example of a conglomerate merger would be if a mining company acquire a motor -

i'na_rkufacturer.40

Conglomerate transactions take many forms, ranging from short term joint ventures to
complete mergers ! Whether a conglomerate merger is pure, geographleal or a product line
extension it involves ﬁrms that operate in separate markets."” According to Neuhof,

conglomerate transactions ordinarily have no direct effect on competition.** They can supply

a market or demand for firms thus giving entrepieneurs liquidity at an open market price and .

with a key inducement to form new enterprises.’* Conglomerate mergers also provide

opportunity for firms to reduce capital cost and overhead and achieve other efficiencies.”

It is clear that this type of merger may also reduce the nun_abef of smaller firms and

‘increase the merged firm’s political pbwer thereby impairing the social and political goal of |

retammg independent de01310n making centre guaranteeing small business opportumty and

preservmg democratic- process ;46

1.5 Scope of dissertation
Whish argues that merger regulation ‘is.not;simply about preventing future abuses, if is also.
about maintaining competitive market structures ‘which lead to better outcomes for

consumers.”’ He argues further that there arc many reasons why govemnment, firms,

B shareholdefs, and individuals might object to mergers. He reasons as follows:

% See Neuhoff (nl7) P 178.
* Ibid.
* Thid.
“! Thid.
2 Thid.
 Thid.
“ Ibid.
" Ihid. ' '
* Whish R, C‘ompefmon Law, 6® ed, 2008, p 806. Reference can also be made in the case of Gencor v
gommzsmn [1999] ECR II-753, [I 9997 £ CMLR 971, pax 106
1bid.

Jniversity-of:Pretoria . -
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..A government may object to a merger on a number of grounds: for example it might disapprove of a
foreign firm taking over a native one, or of a merger that does not fit with its own industrial policy, or of a
transaction that would lead to production facilities being closed down leading to unemployment. A firm
might object to being the target of a hostile bid, or te a merger between two rivals that might give them a

competitive edge...*

Rosenthal argues that the aim of merger regulation is the prevention of the concentration
of previously independent companies that results in lasting damage fo rcompetition.’w He
further points out that merger regulation ensures the prohibition of concentration that meets
certain jurisdictional threskolds if they would significantly impede effective competition in
the commmon market or in a substantial part of it, in particular as a result of the creation or

strengthening of a dominant position.f‘o-

A lot has been written and argued on the issue of mergers and acquisitions. It is clear
from the academic literature that merger regulation plays a significant role in the stabilisation
of economy, maintaining competition and most importantly in the prevention of prohibited

practices such as “abuse of dominant position.™!

As mdicated, the deBate and attention in the economic literature often arise in the course
horiiontal mergers, the reason being that they are regarded as the ones which give rise to the
most serious competition law concerns. By their nature, they involve the removal of one
competitor in the market share of the merged entity and market concentration, and reduces

. 2
customer choice.”

The purpose of this dissertation is firstly, to examine the significance of merger
regulation, in paﬂicﬁlar, in respect of horizontal fnergers and secondly, to examine the factors
that must be taken into consideration in the regulation of mergers. Thirdly, the manner and
approach which the competition authorities have adopted ]n ensuring effective and efficient

regulation will be examined. This will entail looking at some landmark horizontal merger

“ Thid.

“ Rosenthal ef al, “European Merger Control”, 2010, p 6.

* Ibid. -

1 The ECI in United Brands v Commission 27/76 [1978] 1 CMLR 429 stated that “the dominant poesition thus
referred to by Article [82] relates to the position of economic strength enjoved by an undertaking which enables
it to prevent effective cornpetition being maintained on the relevant market by affording it the power to behave
on an appreciable extent independently of its competitors, customers and ultimately of its consumers.” - see also
Whish R, Competition Law, 2008 p174 for a detailed discussion on dominant position.

*2 See Neuhoff (n17) p 193.

= OMpivessity.of Pretoria....... . . e
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B decisions of the South African Competition Trlbunal Compe‘ntwn Appeal Court and cases

from other Junsdicnons

Thls dlssertatmn is thus d1v1dcd into four sections: Chapter one introduces the reader to the

~field of study Chapter Two comprises a review of relevant legislation and policy. Chapter

Three examines the structure and the Fole of the South African competition authorities in
ensuring effective and efficient merger re'gulatidn. Chapter Four deals with the objectives and
importance of merger regulation. Chapter Five concludes with a brief comparison to the

European Union merger regulation system.

1.6 Research methodology
This study is largely based on desktop research. I amalysed primary sources such as text

books, journal articles, case law and legislation relating to competition law in pasticular,

“mergers and acquisitions and the adjudication by fhe South African competition authorities of

Wall mart Massmart merger-. Secondary sources such as websites, discussion forums and

govémment information were also Teviewed to extract relevant information and to determine

Ny the nature of relevant issues. -

C P01 73/LMMNovID, CAC T10/CAC/Tunll and 111/CAC/Tul11.

_ ..©@University of Pretoria... .. ..o
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CHAPTER 2: LEGISLATIVE AND POLICY OVERVIEW

“Ong of the elements of South Africa’s peaceful revolution over the Iast decade was reform of jts
competition policy institition. The previous system had supported the previous economic system,
characterised by protection, government direction, and high concentration. The new system p.romised
to usé competition policy to cofrect the faulfs of the old system and to promote policy goals of
employinent and empowerment. South Aﬁica aspires to a morden compctition policy regime, to deal
with the Well—resourccd sophlstlcatlon of much of the South African economy. Jts wew institutions,

whose noveliy responds in large part to the posf-]994 imperative ﬁ;r ﬁmdamenfal restructur. mg af

government institutions, have shown a capacity to deal confidently with complex structural issues in.

3 154

deciding dozens of mergers cases.”” [my emphasis]

2.1 Introduction |
'There are several legislative instruments that deal with metger regulation in South Africa.
The 1998 Competition A_trzt5 > and all the Rggulat_ions ‘made in tenns_theréof repulate the -
competition asp_eét of mergers and acquisitions. In this section of the dissertation, the relevant
legislation that governs mergers and acquisitions is examined. The.reason for this

" examination is to dctermjne the role that such legislation plays in the control aﬁd recuiafion

- of mergers and acquisitions and most 1111p01'tant1y to- detenmne how legislation 11npacts on the -

, controi and regulation of mergers.

The discussion of legisiaﬁOH will foeus on the Competitioh Act,-a brief background
and overview of the Act in particular and the examination of the provisions. that deal with
'mergers The Companies Act’® will alse briefly be exammed to the extent that it makes

prov1s1o;1 for mergers and acqulsﬂ;lons transactions.

2.2 The Competltmn Act 89 of 1998 ‘
The.enactment of the South African Competmon Act was undoubtedly an important historic

- event. South Africa is one of the fewdevelopmg countnes in the world that recognises the

- s1g111ﬁcance of competltlon Iaw and in particular the superwsmn and regulanon of mergers. Tt

is-worth mentlomng that the. South African Competition Act 1ncorporates familiar elements

that are found in the antitrust laws of many other jurisdictions. Remarkable about th_ls

** See Organisation for Economic Co-operation and Development (OECD), Peer Review, “Competition Law
and Policy in South Africa™, 2003, p 7 <h’€tn:flwww.oecd.org/dataoecdeZI 13/2958714.pdf> accessed on 30
March 2012, ' - : i
35 Act 89 of 1998 (Iereinafter refarred to as an Act).

*¢ Act 71 of 2008 (hereinafier reforred to as the new Companics Act).’

@ University-of Pretoria: -




&

E.a UNIVERSITEIT VAN PRETORIA
"/ UNIVERSITY OF PRETORIA
=P

UNIBESITHI YA PRETORIA

legislation is its public interest objectives that are incorporated in the Act.”” The unique

provision on public interest has been one of the most important provisions of the Act and

draws a high level of attention in all the matters that comes before the competition authority,

. In particular, mergers and acquisitions. Chetty remarks that “it is deduced that the objectives

of a country’s competition laws have a significant impact on the degree of convergence that
developing countries may see as desirable.™® She also indicates that in South Africa
however, despite the incorporation of non-competition factors, convergence is still achievable

by utilising sound economic analysis and other realities peculiar to South Africa™

In order for one to have a clear understanding of the legislétors’. attitude in drafting
South Africa’s Competition Act, which carne into effect in September 1999,7 it is crucial that

‘one understands both South Africa’s political and economic history.

Prior to 1999 South Africa’s Competition Board (“Competition Boar'd”) operated
under the provisions of the Maintenance and Promotion of Competition Act®® (“the old Act”).
The old Act provided for the review of mergers and'acquisitions, restrictive practices and

monopoly situations by the Board.” However, the Board was an administrat‘ivéﬂbddy lacking

‘executive authority and had to make recommendations to the Minister of Trade and

Indus’fry-62

“When one looks at the old Act, it is clear that the Minister had a discretion whether to
accept the Board’s redommend'ations and take action.** Chetty argues that the Board’s powers
to review acquisitions which restricted competition was seen as limiting it to considering only
horizontal transactions.”® Tn addition to this, no 'pre-merger notification was "re-quired and
therefore the Board relied on coniplaints from other parties or voluntary notification.® As a

result, the Board assessed only very few of mergers.®®

%7 See séctions 2 and 12 of the Act. :
* Chetty V, “The Place of Public Interest in South Afvica’s Competition Legisfaiton Some Implzcarmns Jor
International Antitrust Convergence”, ABA Section of Antitrust Law 53 Sprmg Meeting Washington D.C

- March 30 — April 1, 2005, p 4.

* Thid.

% Act 96 of 1979.

®1 See Chetty (n58) p 4.
% Thid.

% Ibid.

# Thid.

% Thid.

5 1bid.
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The African National Congress (“ANC”) stated, when it came to powef in 1994, that its
écpnemic- dbj ective was to create and sustain an adaptive economy characterised by growth,
employment and equity.”” The new government CUmprising the ANC, mainljr through its
‘Dé-partmelllt of Trade_aﬂd Iﬁdus‘pry (“DTT) out]inéd several strategies in order 1o liursue
éffective transformation of the economy. These étrategies were incorperated into different

forms of legislation, the Competition Act being one such example.

Reyburn remarks that when the ANC came into power it was ‘critical of existing
competition 1egislation since it did not address the problem of concentration of ownership.®®

As a result, negotiations for now logislation commenced in 1998.%

When discussions and
‘negotiations during the course of the draftmg of the Competition Act took place, the
legislature took cognlsance of the pmblcms associated with the old Act.” There was also
much mteractmn between business, labour and the government pnor to the draftmg of the
legislation.” One featuré of the new Competition Act was that it introduced compulsory pre-
merger notiﬁcatlon The 1998 Competition Act thus heralded a new era of competmon

jurlspmdence for South Africa.”

Neuhoff indicates that the South African Competitién Act draws heavily from developed
countries’ experience and practice in the area. 7 As a consequence, precedent in jurisdictions -
such as Canada Austraha and Europe have influenced its content, application and

mterpretation

The 1998 Competition Act applies to all econormic activities wﬁ]:un or having an effect in
South Affica. 75 Section 2 of the Act prowdes that it aims to promote and mamtam.

competition in order to:

i '
:: Reyburn L, Competition Law of South 4ﬁ1ca, 2004, Butterworths: Durban, p 3-40.
Thid.
™ See Chetty (n58) p 3.
" Thid. :
7 Thid.
7 Gee Newhoff (nl'!) p i
74 Thid
™ S 3 of e Act. The following matters are exempted from the appllcatxon of the Act: _
(a} “collective bargaining within the meaning of section 23 of the Constitution, and the Labour Relations
Act, 1995 (Act 66 of 1995):
(b} acollective bargaiing, as defined in section 213 of the Labour Relations AcL 1995 and

{c) ..

11
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s promote the efficiency, édaptabﬂity and development of the economy;

e provide consumers with competitive prices and product choices;

e promote cmployment'and advance the sopia,l and ecenorhic welfare of South Africans;
s - expand opportunities for South African participation in world markets and recognise

" the role of foreign competition in the Republic;
e ensure that small and medium-sized enterprises have an equitable opportunity to '
participate in the economy; and |
s promote a greater spread of ownership, in particular to increase the ownership stakes

of historically disadvantaged persms.ji6

Notable about this statute is that it introduced into competition law a somewhat unusual
element, namely public interest as mentioned abo?e'. Morphet significantly remarks that the
concept of public interest is woven into the fabric of the Act.”” Even in the preambie, it is
noted that, given the injustices of the past, the objectives of the Act include providing all |
South Africans equal opportunity to participate fairly in the economy and regulating the
transfer of economic omérship in keeping with the public interest.”® This is reaffirmed in

A

section 2 as stated above.

Morphet remarks that it is in relation to merger control that the concept of “public
intefcst” comes into its own.” As discussed in more detail hereinafter, the first and most
important step of a merger analysis is to determine whether a merger is likely to substantially
prevent or lessen competition. This is done by assessing a number of factors, all of which are
commenly accepted tools of competition analysis.® ‘The competition authorities must then
determine whether the merger-can or cannot be jilst_ified on substantial public interest
grounds, by considering the effect that the merger will have on the following: a particular

industrial sector or region; employment; the ability of stnall businesses, or those controlled by

{d) concerted conduct designed to achieve a non-cormmercial socio-economic objective or similar
purpose.” '
76 57 ' ‘
" Morphet, “South Afvica: South African Competition Law and Public Interesi”, 2007, p |
<hitp:fwwe.mondaq.com/article. asp7articleid=47176 > accessed on 25 March 2012,
7 Tbid. ‘ : '
™ Thid.
* Tbid.
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historically disadvantaged persons, to become competitive; and the ability of local industries

to compete internationally.®!

2.3 Considerations in merger analysis
One of the most important and fundamental provisions that plays a significant role in merger

regulation is section 12A of the Act which provides as follows: ;

-(1) “Whenever required to consider a merger, the Competition Commission or Competition
' Tribunal must initiatly determine whether or not the merger is likely to substantially -

prevent or lessen competition by assessing the factor set out in subsection (2), and

(ay Ifit appelérs that the merger is likely to substantially prevent or lessen
' competition, then determine-

(D) whether or not the merger is unlikely to result in any technological,
efficiency or other pro-competitive gain which will be greater than,
and offset, the effects of any prevention or 1esseniﬁg of compeﬁtion, |
that may result or is likely to result from the merger, and would not
likely be obtamed if the merger is prevented; and

(G Whethelj the merger can or cannot be justified on subétanﬁai public

~ interest grounds by assessing the factors set out in subsection (3);
or . o
(b) Othe;wisé, detémﬁne whether the merger can or cannot be justified on - .
substantial public interest grounds by aﬁsessing the faqtors set out in subsection .

3)>

When considering the above provision on mergers, it is clear that competition
authorities are tasked with a responsibility under the Act to ensure that the objectives of the

‘new competition legislation are fulfilled.

The purpose of Chapter Three of the Act and in particular, section 124, is to provide
competition authorities and competition practitioners with guidance as to what needs to be

considered in the assessment of merger transactions. This Chapler-is broad and was drafted in

8 Thid.
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a manner that provides a clear logical process in dealing with merger transactidns. Chapter -
Three deals inter alia with the aspects such as .thresholds and categories of mergers,
investigation of mergers and conlsideratibn‘ of mergers by the competition authorities.
Chapter ‘Three of this dissertation will examine the significance as well as effectiveness of

section 12A of the Act and determine it impacts on merger regulation.

Tt is worth noting that the Competition Act is not the only legislation that deals with

the aspect of metgers and acquisitions but that it is dealt with by the Companies Act™ as well.

2.4 The Companies Act 7] of 2008

The Companies Act of 2008 (“new Act™) repiaces both the Compames Act of 1973 and
Corporate Laws Amendment Act 24 of 2006.%" “It has been hailed as the most fundamental

reform of company law for over 30years.” 8

Section 113 of the new Act provides that:-
(1) “two or more proﬁt companies, including holding and subsidiary compames may
- amalgamate or merge if, upon implementation of the amalgamauon or merger gach

amalgamated or merged company will satlsfy the solvency and liquidity test.%®

(2) two or more compames proposing to amalgamate or merge must enter into a written
agreement Settlng out the terms and means of affecting the amalgamation or merger
and in, particular, settmg out- _

| (a) the proposed Memorandum of IIlCOIpOIaﬁ(}H of any new company” to be

formed by the amalgamatmn OF merger;

*2 The list mentioned above is exhaustwe
5 Gee (n56) above.
¥ See Guide to Companies At
<hittp://www.zurnamer.co. za/
March 2012.
% Tshediso Matona, Director General of the Department of Trade and Industry (DTI).
% Section 4 (1) of the Act provides that "a company satisfies the solvency and liquidity test at a particular time
if, considering all reasonably fereseeable fimancial circumstances of the conypany at that time —
{a) the assets of the company, as fairly valued, equal or exceed the liabilities of the company, as fairly
valued; and
(b) it appears that the company will be able to pay its deb‘:s as they be-come due in the ordinary course
of business for a period of .
(1 12 months after the date on which the test is consuiered’ or
(i) . Inthecaseofa distribution contemplated in paragraph (a) of the definition of
“distribution” i section 1, 12 months following that distribution.”

1de%20to%20com aniesact%zﬁn.OQ/c.ZO?i%200f%2{]2008. df? > accessed on 23
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(b) the name and identity of each proposed director of any proposéd

| amalgamated or merged company;r -
(c) the meﬁmer in which the securities of each amalgamating or merging
- company are to be converted into securities of any proposed amalgamated

or merged company, or exchanged for other property....

Tt is clear from the above provision that mergers form part of the daily functioning of
‘business and are recognised ‘and valued in our corporate legislation such as the Companies
Act. Section 113 of the Act provides for the formalities that must be complied with when.
dealing or proposing merger transactions. For instance, the companie$ or parties in the
proposed merger fransaction are tequired to enter into an’ agreement setting out all the
particulars regarding the parties involved in the merger as well as the directors thereof. In
addition, the financial status of both companies must be disclosed and each amalgamated or

merged company is further required to pass a stipulated solvent and lquidity test.”

Section 197 of the Companieé Act further creates, empowers and clarifies the role of
the Takeovér Regulation Panel (TRP). This is a new body replacing the Securities Regulation -
Panel (SRP). The Takeover Regulation Panel is modelled on the London Takeover Panel, as
was the case with SRP, and will perform the same functions Qf reglilaﬁﬁg mergers and

acquisitions.

- 2.5 Concurrent jﬁrisdictiun | _

The Competition Act recognises that the Competition Commission and dther sector speciﬁc.
- regulators enjoy concurrent jurisdiction.*® The Act requires the Commission to énter info
memorandums of understanding with the sector specific regulators to ensure that a Vconsiste-'nt
approach is adopted in the implementation of competition ];51'inciprles.Sg The Competition
Commission and the Independent Communications Authority of South Africa (“ICASA™)
have for example ¢oncluded such a memorandum of agreement. The memorandum of
agreement sets out the application and mvestlgatlon procedures to be followed Where

merging parties r-.,qmre the approval of both regulators

¥ See section 4 (1) of the Companies Act.
% Hlatshwayo N and Versfeld M, “The Internaticnal Comparatlve Legal Guide to Merger Control”, 2007, p 335
Global Legal Group Ltd, London.
* Ibid.
* Ibid.
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| Iﬁ the banking sector, the Competition Act provides that if a fne_rger falls within the
parameters of section 37 or section 54 of the Banks_Act, 94 of 1990 (“the Ban};s'Act”), the
‘Minister of Finance rust be notified of the transaction before anjr decision maﬁ' be iaken;g1
The Nﬁnistér may then issue a certiﬁcate stating that it is in the public interest that the merger
be regulated by the Banks Act, in which case the competition authorities cease to have

junsdlctlon and are precluded from making any decision regarding the transaction.”

2.6 Conclusion _ _ .

It is evident that the legislation mentioned above, was not‘ oxﬂy enacted to regulate
competxtlon but also to ensure that guidelines are provided for the purpose of monitoring the
competition. Both the old and the new Competmon Act are designed in a manner as to ensure |
that all the economic mjus’uces of the past are being addressed and the objectives of the
Competition Act fulfilled.

* Gee Hlatshwayo and Versfeld (n88) p 335.
*2 Ibid.
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CHAPTER 3: THE STRUCTURE AND THE R_OLE OF THE SOQUTH AFRICAN
COMPETITION AUTHORITIES o
3.1 Introduction

. The South African Competition authorities play a major role in the investipation and

adjudication of competition matters. The Competition Act of 1998 fundamentally reformed
the country’s competition legislation, substantially strengthening the power of the

competition authorities along the lines of the European Union, US and Canadian models.*

The Competition Act éstablishes three institutions that have jurisdiction over mergers

and acquisitions. These are the Competition Commission (“the Commission™), the

Competition Tribunal (“the Tribunal”), and the Competition Appeal Court (“the CAC”). It is
worth noting that although they are all tasked with a responsibility to deal with compeiitidn
matters that come before them, their assigned duties are not the same. Below is a brief
overview of the structure of each of the competition authorities’ as well as their duties and

responsibilities.

3.2 The Structure of the South African competition authorities

3.2.1 The Competition Commission

Chapter 4 of the Competition Act establishes the Competition Commission.”* The
Commission has a range of functions which inciudé9 ?
s investigating anti—competitiﬁe éonduct; .
 assessing the impact of mergers and acquisitiohs‘ on coﬁ}peﬁtion and taking
appropriate action;
° 'moiﬁtoring competition-levels‘ and market transparency in the ecénomy;
+ identifying iinpediments to competition; and

s playing an advocacy role in addressing these impediments.9 6

 See <http:/fwrww.southafrican. info/business/investinn'/reoulations/éom7 etition-policy.him>, accessed on 13
February 2012.
* Section 19 of the Competition Act provides for the Establishment and Constitution of Competition
Commission. This section provides that:-
(1) “There is hereby established a body to be kuown. as the Compennon Commission, which-
(a) has jurisdiction thronghout the Republic;
{(b) is a juristic person; and .
(c) must exercise its functions in accordance this Act.
{2) The Competition Commission consists of the Commissioner, and one or more Deputy
Conmmissioners, appointed by the AMinister in terms of this Act.”
* See Hlatshwayo and Versfeld (n88) p 335.
* Ibid.
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3. 2 3 Thc Competltlon Appeal Court

The Competmon Appeal Court (CAC) has a status similar to that of a ngh Court. It has
jurisdiction throughout South Afiica and is a court of record.”® Neuhoff indicates that the
Competition Appeal Courf TEVIEWS any deciston of the Competition Tri'bu;lal concerning
- legat error or jurisdiction, as well as considering the substantive merits of any final decision
and any interim decision for which the Competition Act permits an appeal. 104 The
Competmon Appeal Court may also glve any Judgment or make any order, including an order
to confirm, amend or set aside a decision or order of the Compet1tmn Tribunal.'® Tn addition,
the Court may remit a matter to the Competltlon Tribunal of a further hearmg on any

appropriate terms 108

Although all three competition auﬂmritiés receive their funding.ﬁom government,
they enj oy‘r-independence from government. Section 20 of the Act states that they are subject
only to the Constitution and the law. However, in respect of large mergers, notice of the
merger inust be forwarded to.the Mimister of Trade aﬁd .In.dustry.m The Minister is entitled o
"'participéte in a;ny intermediate or large merger proceedings but'h'a:s no decision making
ability.!® The Minister’s participation is limited to the public interest grounds articulated in

section 12A (3) of the Act.'” |

Consideration will now be given to the role of the competition authorities in merger

regulation.

3.3 The role of the competition authorities in merger régulation 7
Due to the inlpoﬁallce of mergeré and acquisitions in the corporate world they require a

c:ertain level of supervision. As mentioned above, the competitioni authorities namely, the

" Section 36 of the Act provides for the Establishment and Constitution of Competition Appeal ¢ Court This
section provides that:- .
43] “there is hereby established a court to be known as the Competition Appeal Court, which~
(a) is a court contemplated In section 166(@) of the Constitution with a similar status to that
of a High Court;
(b) has jurisdiction throughowt the Republic; and
fc). is a court of record.
(9) The Competition Appeal Court consists of at least three Judbes appointed by the President on the
advice of the Judicial Service Commission, each of whom must be a judge of the High Court.”
10 g0 Neuhoff {nl7)p21.
 Ihid.
10& Ibid.
17 Section 14A (1)(b) of the Act.’
1% gee Hlatshwayo and Versfeld (nSS) p 335,
109 Ibl d
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Commission, the Tribunal and the Competition Appeal Court are tasked with a respbnsibih’ty
of ensuring that healthy, effective and efficient competition is monitored and maintained in
~ line with the objectives of the Competition Act. This is not'an easy task, but a task that
requires ability, demonstration of skills, commitment and cooperation amongst all those

involved in the regulation of cdmpetition actiﬁties.

On several occasions, both acadenliés and competition law practitionérs observed the
competition authorities’ active involvement in mergers and acquisitions and the fact fhat the
‘competition authorities play a major role in the assessment and analysis of merger

transactions. It is required that such assessment and analysis be done in a manner so as o

ensure that all South Africans are given an. cqual opportunity to participate fairly in the
national economy and that an efficient, competitive economic environment, balancing the
‘interests of workers, owners and consumers and focussed on development, will benefit South
Africans."*

A detailed and high level of assessment needs to be done by the competition
anthorities when deé]jng with merger transactions, infer alia, the impact of the proposed
transaction in the relevant market as well as public interest concerns (ie. employmeﬁt); It is
the competition auﬂlorities’j responsibility to ensure that when presented with any merger
proposals, such proposed merger will not negatively impact on the ecenomy takmg into
account the interests of other rolé players in the same market. Should the competition
authorities be of the view that the merger in question poses a threat to competition, they have
‘a le.gal duty to ensure that the: merger is regulated and that cértain conditions are imposed if

necessary.

3.3.1 Likely to substantially lessen or prevent competition

Thel compctition autlmﬁties must determine whether the merger “is likely to substantially

prevent or lessen competition. U 14 the case of Schumeann Sasol (South Afri zcaj (Pty) Litd and
- Prices Daelite (Pty) Ltd"?, the CAC called this a “threshold test”.

310 goo Preamble of the Compcﬁtmn Act 89 of 1998.
115 12A (1) of the Competition Act.
2 10/CAC/AugOl.
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It is worth mentioning- that in determmmg the competmve consequences of a merger, the

intentlon motive or ratmnale of the me;rgmg part1es is 1mporlanl W almost every. merger
case the competition authorities will attempt to establish what the business rationale for the
transaetion is. Nevertheless, it is not necessary to show that the merging firms intended to act

anﬁ-eompetltlvely 14 The mere fact that the merging partics intended, or did not intend, to

“harm competmon will however not be concluswe Ultimately, it is the effect of the merger

that matters.!™ Bu’r, Whele the stated business rationale of the merging partles is not
persuaswe it will raise questions from competmon authorities, while proof of a good
business rationale for a transaction will give some indication that it is not ant1—eompet1t1ve. 116

The situation where competition anthorities rely on evidence of a sound business rationale as

‘ proof that a transaction is not anfi- competatlve must be d1st1ngu1s§1ed from an efﬁc1ency

117

If it appears that a merger is likely substantially to prevent competition, then the
relevant adjudication body must _,consider whether the merger is likely to result in any

tee]molooical efficiency or other pro—competitive gain which wili be greater than, and offsct,

- the effects of any prevention or lessemng of competition that may result or 1s likely to result

from the merger. It must be unlikely that such gams would be obtained’ if the merger was '

prevented 1% ¥t should also be bome in mind that the authority must conisider Wheﬂler the
119

Considering the above role of competition authorities in merger fegulatien,”it is

" important to examine and understand the significance of merger regulation in ensuring

© effective and efﬁcient competition tn South Africa. The rationale for merger regulation will

subsequently be discussed in more detail. Such analysis will also include a detailed review of
case Jlaw in order to establish to what extent mergers are regulated and the factors to be

considered during such regulation.

f See Alpha (Pry} Ltd arid Slao'mertt (Pty) Lid 27/LM/J111103 par 4.
Thid.

3 Thid.

116 [bid.

U7 thid

U8 Jee section 12A(1)(a)(i) of the Act. '

119 See Section 12A(1)(a)(ii) and 12A(1)(b), read with section 12A{3).
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CHAPTER 4: THE OBJECTIVE AND IMPORTANCE OF MERGER REGULATION
“We are constantly told that the statute should not require notification of those mergers that raise no
competition concerns. Every competition authority in the world would welcome this. However, no
party to a merger ever appears to believe that its merger raises competition concerns so self-regulation

is impossible.”

4.1 Introduction

Bishop remarks that the overall purpose of a merger control system is to ensure effective

c_:ompétition.121 In an effective competition market, high qualify products are accessible at low

‘pric-es.m In addition, a wide diversity of goods and services are offered and the market is
innovative.'” If a firm, through a merger, significantly increases its market power, it may be
able to endanger effective competition in the market. Jones argues that mergers and
acqﬁisiticms are regulated by competition laws because they may concentrate economic
power in the hands of a smatler number of parties.'* It is against this background that

mergers require regulation.

Merger regulation is a key aspect of competition law in fact by helping to maintain
compeﬁtivéIS} structured markets merger regulation limits the necessity for invasive
intervention later on.'® It may be argued that merger regulétion stmply prevents a firm from

acquiring dominance through the process of acquisition.” s

4.2 Objective and regulation of horizontal mergers

Lewis argues that mérger regulation forms part of the much broader tapestry that is
competition policy, or, as it is more populatly lcn_bw, anti-trust policy.”™ It is important to
view merger regulation against the backdrop of the inajor global resurgence in anti-trust.'*®
Lewis remarks that merger regulation occupiés' a very special place in anfi-trust enforcement

because whereas all other anti-trust enforcement is directed at behaviour, merger regulation is

12 See David Lewis (former chairperson of the Competition Tribunal),”Why merger regulation? — A response to.
our critics”, 2001, p 1.
Elpishop S, The Economics of EC Compefmon Law, 2002, p 228, 2" ed, Sweet & Maxwell, London,
2 Thid.
123 Ibi d..
2% Jones, ef al, EC Competition Law: Text, Cases and Materials, 2005, p 388, 2** ed, Oxford University Press.
' See Lewis (11201 p 3.
12 Ibid.
27 Gee Lewis “The Competition Act 1998 — Merger Regulation”, p 1
EI;M://WWWLO]I‘:DU&I).CO.zafassetstpands/Speeches/iewisQ.pdf> accessed on 19 May 2012.
hid, -
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concerned with structure, speciﬁcally with preventing the sort of structure that is likely to
fead to anti-competitive behavmur 12 In Commission v Terra Laval C-12/03'%°, the European

" Court of Justice held that merger control is essenﬁal]y forward looking as “it involves a

prospective analysis, not the examination of past events, and a predlctlon of future events

- which are more or less likely and ascertaining which of various chains of cause and effect is

the most likely.”

As mentioned in Chapter One above, horizontal mergers are the most popular and

dealt with very seriously by the competition authorities. Over the past few years in South
' Africa, there has been quite a number of merger cases that the competition authorities dealt

- 'with, some of which had drawn attention both locally and internationally.

South Africa is a developmg country w1th a number of economic activities. Looking
at the objectwes of the . Competition Act in ensunng that prewously dlsadvantaged people
~ also benefit from the country’s economy, it is crucial 1,hat such act1v1tles are regulated in

order to ensure fair and equal benefits in the proceeds of the couniry’s economy.

With reference to horizontal mergers, there are sound ecotiomic reasons why such

- transactions are regulated and the reason why the laws and regulations governing mergers.

and acquisitions are complex and strict. At times it may be difficult to determine whether a .

~merger is horizontal. In Medicross Healthcare Group (Pty) Lid and Prime Cure Holdings
(Pty) Etd"' Netcare held 80% and Netpartoer 20% of Medicross shares. The shares in
Netpartner controlled Netdirect. In terms of the management agreement, Med101oss

performed the activities of Netdirect. 132

133
over Prime Cure.

The busmesses of Prime Cure and Netdirect overlapped.** The .question
was whether this could be regarded as horizontal merger on the basis of the unitary interests
of Medic:dss, Netpartner and Netdirect. The Tribunal regarded the merger as horizontal on

the basis of the “triangular symbiosis” between Netcare, Netpartner and Prime Cure.}*®

" Thid.

150 12005] BCR I-987.
B/ M/Mar05 pars 37-45.
2 par 3 of the judgment.
' Pars 6-8 of the judgment.
B34 Par 125 of the judgment.
23 par 244 of the judgement. -
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It should be borne in mind that horizontal mergers are categorised according to_different

phases and as such this assists in the determination of the level of regulation re,qliircd fora

particular proposed merger. These categories are named phases ope, two and three ranging

from non complex to very complex mergers.'*® These categories are briefly discussed below: -

_ 4.2.1 Phase one cases (non complex)

Cases in this phase are readily identifiable by the absence of compeﬁ’cioh iséués and involve a
merger where elther one or more of the follomg criteria apply to the facts presented by the
mercmg partze:;'
(a) There is no- overlap be‘rween the activities of the parties;
(‘b)‘ In the event there is an overlap between the activities of the parties the
comblned market share is below 15%;
()  No complex control structures arise for the merger;

(d)  No public interest issues arise from the merger.*®

- 4,2.2 Phase two cases (complex)

Phase two cases are complex mergers w]nch 1nv01ve transactions between direct or potennal
compeutors (horizontal mergers) or between customers and supphers (vertlcal mergers)
where.thel parties hold market share m excess of 15% in thei-r respective markets.'™ Phase
two transactions generally involve challenges which include either of the fo].lowin-g:140
‘ @ Defmn:sI the relevant market; | |
(by Mul’uple product or geographic markets _
(©) - Markets which are sub; ect to deregulation;

d Public interest issues arise from the transaction.

423 Phase three cases (very complex)
Phase three cases are very complex cases which are likely to create of result in a substantial

prevention or lessening of competition.'”! Mergers between leading markets participants in

36 See (nl17) p 179.

137 See The Competition Commission South Aftica, Mergers & Acquisitions Services Standards Report, 2010.
<Http://www.compcom.co.za> accessed on 23 Iune 2002,

e ‘ ‘

139 Ibld

' Thid. _

" See The Commission’s report (n137) p 7-8.
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any one of the markets in which the parties compefe fall within this category. "2 Phase three
transactions will necessitate a thorough investigation inchuding obtaining specific docmments -
and information from the merging parties (n{}t limited to the complete filing documeuts and

information) and third party industry part101pants "

_ Considering the above phases applicable to mergers and acquisitions, it is worth
ménﬁoning that high levels of expertise and specialist _advice are required, and in most cases
corporations use se-veral expert lawyers and economists whose speciality is in mergers and |
acquisitions. Merger regulation requires an assessment of whether the proposed merger
transaction will lead to a substantial lessehjng' of ccmfltpe’t?ii:_ion.144 If there is no substantial
lessening of competition, then the next step in the merger review is to look at the public
interest impact of the pioposed transaction."”If there is a substantial lessening of
competition, this may be countered by reference to efficiency gains that ate specifically
merger-related. The third step then involves a consideration of public interest
ccnsideraﬁons.lés Consideration of the public interest im'paét of a propoéed merger

transaction is required in all cases.””

4.3 Substantial prevention or ]essenm'g‘of competition

Section 12A of the Competition Act provides that the relevant competition authority must
determine whether the merger “substantially prevents or lessen competition.”*® The analysis
of competitive consequences is divided into two stages. First it must be determined whether
the merger is anti-competitive, and if so, it must be established whether the merger has pro-

- competitive consequences that outweigh those negative effects. 19

Neuhoff remarks that in terms of economic theory, any market that structurally

deviates from the perfectly competitive model constitutes a “structural” lessening of

2 Tbid.
143 g :
1** Hartzenburg T, Competition Pohcy Review, Prepared for The Presidency “75 Year Presidential Review”
Bﬁepaz‘tment for Infernational Development, University of Cape Town, 2008,

g
47 Although when the Act was first implemented, there was a discossion among legal professionals on Whether
the public interest test was required in all merger reviews (the language was carefully analysed); it has become
clear that the intent of the Act is to as a matter of course, mclude the public interest test.
%% See Sutherland (nS) p 10-7. :
19 e section 12A(1)(a)(i) of the Act.
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B0 1n other words, economic theory avers that when a market structure is

competition.
transformed from one with many participants to one with few, this structural change in iiself

could lead to higher prices or less choice for consumers and thus constitutes a lessening of

31

crompetitiorz.I However, both economic'theory and economic reality suggest that the

structural characteristics of a market are not the only determinants of effective competition: .

.competition may be as fierce in a market with four competitors as in a market with a hundred

campetitors.ls_ 2

The question arises as to how much structural change constitutes a lessening or
prevention of compefitio’n that m-attérs and what other indicators should be asécsséd when
evaluating whether market conduct substantially prevents or lessens competition.'” Neuhoff
remarks that in answering this question, itis iinportant to note that not inj? must the éonﬂuct-

under scrutiny lessen or prevent competition, it must substantially do so.™

 In Sasol Oil (Pty) Ltd and Nationwide Poles CC* the Competition Tribunal ruled
that when the l_egisla‘ﬁre‘ asks, whether the les_sening orl prevention of competition is
substantial, it invites the courtto distinguish “the trivial effect from the weighty.” Although
the Cominéﬁtion Appeal Court did not specifically address the‘is'é,ue of what constitutes a

substantial lessening of competition, it did make the following comment which indicates thét,

1n this matter, the relative approach was adopted:

“Omn the evidence, this Court is not able to conclude that there is a reasonable ‘possiblility,t;hai
cc‘)mpetilﬁon has been significantly prevented or lessened. Putting the evidence i the. best possible tight . -
for respoﬁdent, respondent suffers a disadvantage by way of an additional cost or purchases of creosote
pursuant to applicant™s pricing policy. However, competition law does not protect the competitor, it
- protects competition. Evidence which goes no further than suggestng that one competitor maybe be

prejudiced is msufficient to bring the impugned conduct within the scope of section 9(1)(a).”

- See Neuhoff (n17) p 50.

) Ivid.
155 CT case 72/CR/Dec03 and CAC case 49/CAC/ApIOS:
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4.4 Public interest ,

Merton remarks that the South Africanl competition authoritics have a very difficult tightrope
to.walk in relation to the question of public interest in merger analysis, which in South Africa
falls under their purview, unlike many other jurisdictions, which need only focus on

156

economic analysis. ~ This leads to a tension between pure competition analysis and public

interest concerns, both of which have to be Welghed up in reachmg a demsmn in refation to a

merger.”’

South African competition law is unusual in requiring public interest issues to be

- considered. When the introduction of new legislation was mooted, it was considered

necessary to adopt a uniquely South African approach, because of the challenges that follow
from our llegacy of economic distortions.'*® In defming public interest, the Department of
Trade and Industry (“the DTI”) noted that “The Key to an understanding of the public intérest
in economic policy generally and competition policy more specifically is the combination _bf

competitiveness abd development.” In considering that competition policy had to be

* developmental, the DTI gave examples, including access to economic activity by those

previously excluded, support of emerging black entrepreneurs, as well as job creation efforts
to reduce the impact of job losses due to competitive efforts.”*® They nevertheless recognised
that competitiveness was necessary, and noted that “a clear reflection of an economy’s

competitiveness is how much foreign investment it attracts.'*

If a merger is found to restrict or prevent competition substantially, section IZA(l)(a)'(ii)

provides that it must then be determined whether “the merger can or cannot be justified on

substantial public interest grounds” listed in the Act. Section 12A(1}(1_)) also states that

competition authorities evaluating the merger must “otherwise determine whether the merger

can or cannot be justified on substantial public mterest grounds”.!!

'*$ Thomas Merton “the tighter you squeeze, the less you have.” <httn://syww.google.co.za> accessed on 22
June 2012,
"7 1bid.
% Department of Trade and Industry (“DTF’ ), “Proposed Guidelines for Competition Policy, A Framework for
Compeunon, Competitiveness and Development”, November 1997, Execufive Summary.

9 Thid.
1% Morphet , “Heal the World: Competition Law and Public Interest 1ssue~:” The Fifth Annual Competition
Commaission, Competition Tribunal and Mandela Institute Conference on Competition Law, Economics and
Policy in South Africa and Celebration of 10 years of the Competition Act and Competition Authorities. 2010, p
2 <bttp://www.compeom.co.za> accessed on 26 June 2012.
! See Sutherland (n5} p 10-92.
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Section 12A (3) of the Act provides as follows: _
“when determining whether a merger can or-cannot be justified on public nterest grounds,
the Competltlon Commission or the Competition Tribunal must consider the effect that the
merger will have on —

_ (a) a particular industrial sector or region;

(b) empioynicnt, 7 '
(¢) the ability of small businesses, or firms contro]lcd or owned by h1st0r1cally
disadvantaged persons, to become competitive; and

(d) the ability of national industries to compete in international markets.”

“Neuhoff aréues that the implication of the evaluation of issues that impact on the public
inferest is that a transaction With_no anti-competitive consequences may be prohibited or
~ approved subject to certain conditions Wher’e the competition authorities are of the view that
it is likely to have an -adverse effect on public interest as envisaged by the Competition
Act.*® Thus public interest should be considered regardless of whether a merger has an anti-

competitwe or pro—compe‘mtwe effect.

In practice, the authorities have tended to place the greatest emphasis on the impact of a
proposed transaction on employment.'®’ The parties to the transaction may be required to
disclose how they intend to deal with employeés, and where the parties ‘have not carefully
considered the consequences of the tranéaction on employment, they are frequently'réquired
to project a worst case scenario.164 In Daun et Cie AG and Kolosus Holdings Led®, during
the hearing, the relevant trade unions expressed concern and sought assurances that j05 losses
as a consequence of the merger would be limited.'® Despite indicating in their initial'_

. submission that the Worsf case scenario with regard to job losses would be 150, the merging
pariies acknowledgéd during the hearing that the ultimate number of job losses could

‘potentially exceed this number.'®’

The Competition Act expressly requires the competition authorities to considet not only |

whether a proposed merger will lead to a substantial prevention or lessening of competition in

12 See Neuhoff (n17) p 196.

163 ]._bld

15 Ihid. :

"5 £ 0/1M/Mar03.

16 parag 121-124 of the judgment. -
© %7 Paras 133-134 of the judgment.
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-South Africa, but also the impact of the transaction on the “public interest”. Sectlon 12A(3)
“of the Act speczﬁcally refers to factors like the effect that the transaction may have on a

particular industrial sector or regwn, or employment; or the abihty of small busmesses and
firms controlled by hlstoncally dlsadvantaged firms to become competitive and on the ability
of natu)nal mdustnes to compete in international markets.'®® - .
The preamble to the Competition Act envisages a competmon regime 1. South Afrlca that is
en_gaged with goals which go far beyond_ consumer welfare. The Act is also SubStaHtlaﬂy
concerned with creating opportunities for employment, broa&ening the basis of ownership
and advancing the prospecté of SMMEs. Such considerations are not ulﬁque to the South

African context and mdny other Junsdlcuon.s in merging and developed economies have

provisions in their Iemslaﬁon that address the potentlal negative effects of mergers w1thm the

 context of the broader economic env1r0nment.

Defendiﬁg this approach of including public policy goals under a competition regime, the.
former chairman of the Competition Tribunal David Lewis remarked thdt “a competition

statute that simply ignored the impact of its decisions on employment or on securing a greater

spread of black ovs?nership would consign the Act and the authorities to the scrap heap-.”m He

also pointed out that many jurisdictioﬁs allowed public interest issues to impact on their
' ‘ 171 ' |

The Competition Tribunal imposed a condition which required the parties to Timit the

mumber of job losses to' 150 for a year post-merger. In its deciéion, the Competitién' Tribunal

- emphasised that:

...the notl_ﬁcatmn requirements exist prcmseiy to ensure {ransparent disclosure of all material aspects of

* the transaction at an early stage. This is intended fo allow the .competition authorities and, with regard
to labour issues, the trade unions to react accordingly. It is improper for the notification forms {0 be
“sugar coated” merely to ensure a fa{iom;able reaction, while later m the procéss, tess favourable facts

are disclosed, particularly when the mumber of retrenchments is as signiiicant as in this case:

We also take cognisance that it is rather éasy for companies to disguise merger related retrenchments -
so that it would appear that these would occur absent the merger. These practices are strongly

discouraged and the importance of transparent and bonaﬁde disclosure is once again emphasised.

168 Thid.

169 Ibld. .

" Lewis I, “The Role of Public Interes‘z in Merver Evaluatl(m” Intematlonal Cempetmon Network, Merger
Working Group, Naples 28-29 September 2002

171 " 1bi d
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Reference can also be made in this regard to the case of Tiger Brands Lid and Ashion
Canning Cqmpdny (Pty} Ltd and Others*™, where a consequence of this merger was the loss
of 45 permaﬁeht -jobs and 1000 seasonal jobs.'” For this reason, the . Competiﬁon
Commission sought to impose a condition that, amongst others, provided for the creation of a - -
traiming fund to the value of R2 million to Ethe benefit of retrenched workers and other

members of the Ashton community.'™ The merging paities considered the amount of R2

million as excessive and instead offered an amount of R250 000 for re-training.'”

The Competition Tribunal approved the merger subject to conditions which

included!’

that the merging parties would not retrench more than 45 employees from the
aggregate number of employees employed by both firms immediately prior to the order; and
That the merging parties make available an amount of R2 mullion for the purpose of training

all effected persons.'’” .

Having discussed the above public interest considerations as part of merger
regulatidn, it is clear ﬁ‘om above analysis that “public interest” is one of the most crucial
aspects in merger regulation and assessment. The issue of public int'erést was also given high |
level of attention and thorough consideration by the Competitidn Tribunal in the well known
merger between Walmart Stores and Massmart Holdings as discussed hereinafter. '™
4.5 Walmart Siores* Irie and Massmart Holdings Limited"” '

The large merger between Wal-Mart Stores Inc. and Massmart H(ﬂdings‘ Limited has
- arouably been one of the most controversml mergers since the inception of the Compeﬂtmn

Actin 1998 because 1t focused on pubhc-mterest rather than pure competition issues.

In this mafder the primaily acquiring firm was Walmart Stores Inc (“Waimart”); a
company incorporated and listed on the New York Stock Exchange.’lgo

2 Case 46/LM/May05,
17 par 132 of the judgment.
' par 150 of the judgment.
172 par 145 of the judgment.
1;: See Annexure A, of the judgment (condmom;) p 34
Ibid. ‘
78 T 73/LM/Dec10.
17 1bid. :
T8 par 1 of the judgment-Walmart uses both the hyphenated and non-hyphenated versions of its name. Tt uses
the hyphenated form to describe the acquiring firm and the non-hyphenated form to describe the business. No
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Walmart, the largest retailer in the world, has three retéii formats m the form of discount
stores (stocked with a variely of general merchandise), supercenters (features products éucfl
as bakery goods; meat and dalry prodﬁcts; fresh produce; d1'y goods and staples; beverages;
deli food; frozen food,; cannedr and packed goods; condiments; and spices; household

181

appliances; apparel and general merchandise) as well as nieighbourhood markets (Which

have a variety of products; statmnery and paper goods; drive-though pharmacies- and one

~ hour photo centres) 182

Walmart also has a chain of warehouse stores called Sam’s Club, ﬁfhich sells
groceries and general merchandiée, often in buIl(.H’i3 Customers buy an annual membership at -
Sam’s Club in order to be able to purchase merchandise from tﬁe club.'® Tnternationally
Walmart currently operates in 135 "countries, ncluding Mexico, Puerto Rico, Canada,
Argentina, Brazil, Costa Rica, El Salvado, China, Japan, Guatemala, Honduras, Nicaragua,

Chile, thc United ngdom, and partncred with Bharti Enterprise in India."™

In South Afiica, Walmart th:ough ASDA controls Internationial Produce Limited
(“IPL”) but IPL does not diréetly or indirectly control any other ﬁm_l.-136 IPL purchases frésh
. fruit produce in South Africa for the export market and none of these products are sold back
" to the South African market. iPL is also responsible fﬁr giving practiéal.adﬁce fo local
suppliers r_elaﬁng to quality standards as well as con11nunica;[ing pmdﬁct infoi‘maﬁon and

éhippijlg arrangements to ASDA ¥

The primary target f{irm was Massmart Holdings (‘Massmart”), a comi)auy
incorporated under the bémpany laws of the Repu’bﬁc of Sdﬁfh Africa and listed on the JSE. .

" No individual sharcholder directly or indirectly controls it.rl,gg‘Mé«ssmart has in excess of 10

individual shareholder directly or indirectly controls it. The only shareholder with a shareholding in excess of
5% is ‘Walton Enterprises, LLC. The following terms are controlled by Walmart: Walmart Stores East, LP,
. Walmart Property Company; Walmari Real Estate Business Trust; and ASDA Group Limited {“ASDA™. All
these compames except ASDA, which is based i the United Kingdom, are located in the United States of
America.

181 Ib d..

%2 Thid.

% par 3 of the judgment.

184 1—b id.

18 par 4 of the judgment.

15 par 5 of the judgment.

187 Thid,

18 par 6 of the jndgment.
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subsidiaries nationwide and around the African continent.'® It is a wholesaler and retailer of

180

“grocery products, liquor and general merchandise. ™ Massmart has four divisions namely:

Massdiscounters, Masswarchouse, Massbuild and Masscash. ™!

4.5.1 The proposed transaction and the rationale of Walmart merger
On 27 September 2010 Massmart announced Walmart’s intention to acquire a controlling
interest in Massmart.'™ In terms of the proposed transaction Walmart intended to acquire

51% of the ordinary share capital of Massmart.'”

In this matter Walmart wanted to enter emerging markets, especially South Africa and

sub-Saharan Africa, accounting for approximately 20% of the consumer spending on the -

continent as a whole. Further, Walmart believed South Africa is sophisticated and bas a stable

ecopomic, political and regulatorjr environment and South Africa therefore represented an

atiractive market on its own to Walmart."*

Massmart’s strategy entailed a comprehensive planned investment in expanding its -

operation in South Africa and further on the African continent.”® Watmart is renowned for its
operating, refailingj marketing and merchandising skills and procurement and supply chain
capabilities, and it was argued that it would enable the merged entity to implement its pre-
merger expansion plans with more confidence and on an expedited basts, as the merged entity
would be able to draw on skills, system and processes already developed, tried and tested by
Walmart."* ‘

Massmart also anticipated that Walmari, being a global leader in sourcing and

retailing of fresh produce, would introduce new skills and technologies to assist Massmart in

becoming a significant distributor of -locai.ly produced, perishable products, thereby
complementing and supporting Massmart’s emphasis on expanding its fresh grocery

operations."”” It was argued that the transaction would enable Massmart to gain access to

18 Par 7 of the judgment.

9 1hid.

141 Ibi d.

Y2 par 12 of the judgment. -
5 par 13 of thé judgment.
1% par 14 of the judgment.
% Par 15 of the judgment.
" Thid.

¥ par 16 of the judgment.
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Walmart’s procurement capabilities through a buying agency agreement and various other

services (i.e. technology software and hardware, merchandise skifls and other technical skills
198 ‘ - '

Having dealt with the above Walmart’s facts it needs to be mentioned that when considering
the potential repercussions of a merger, the Competition Tribunal must careﬁllly weigh such
merget’s propensity to prevent or lessen comﬁetiﬁon against © public mteres‘{” factors -aimed
at promotmg equal economic opportunity and advancmg social economic welfare. Mergmg
companies need to gwe careful CQI]SldGIatIOH to whether their transaction gives rise to public
interest ‘concem's, and if so, they should deal with these at an éa_ﬂy‘ stage of planning their

fransaction.

At the hearing- of this merger the Economic Development Department (“EDD™), the'
De?a;rtment of Trade andVIndustr'y (the' “DTI”) and the Department of Agriculture, Forestry
and Fisheries (“DAFF”) argued. that the proposed acquisitioﬁ would result in an increase in

nnports by WahnarUMassmart, which would har.m local manufacturing, pamculaﬂy m

Vulnerable South African industries like agro-plocessmg, furniture, electronics, plasucs

ho_usehold goods, clothlng and textiles”- -On: the othcr hand, trade unions, including the
South African Commercial, Catering and Allied Workers Union (SACCAWU) argued that
Walmart would discourage union participation. The Competition Tribiinal égr_eed,' and

imposed a number of conditions that scught reﬁ_aedy these concerns.

“The Competition Tribunal thus eventually approved the merger befween Walmart and

Massmart subject to'a number of conditions®™ intended to address the substantial impact of

198 Ibld. .
' Menashe, M “Walmart Chanfres Landscape for Future Mergers”, 2011, p 2,

<http./fwww. gole alco za/competition/walmart-chanees-landscape-futore-mer
2012, :

2 Further to the recommendation of the Competition Comtm ssion in terms of section 14A(]) of the
Competition Act, 1998 the Competition Tn‘bunal ‘approved the Wal- Marthassmart merger subject to the

ers> accessed on 24 February

. follewmtr conditions:

(2) The merged entity must ensure that there are no retrenchments, based on the merged
entitys Dperational requirements in South Africa, resulting from the merger, for a pericd
of two years from the effsctive date of the transaction. For the sake of clarity’
retrenchments do not include voluntary separation agreemenis, vohuntaty early

~ retirement packages, and unreasonable refusals to be redeployed in accordance with the
, provisions of the Labour Relations Act, 1993, as amended.

(b) The merged entity must, when employment opportunities become available w1th1n the
merged entity, give preference to the re-employment of the 503 employees that were
reirenched during June 2010 and must take-into account those employees years of -
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the proposed aéquisiti{)n on South African manufacturing and employment in the local sﬁpply
chain.

It is important to note that the merging parties are expected to address public interest
issues in detail in their merger filings and that they must bé prepared for a thorough

investigation by the Competition Commission. The Walmart transaction was protracted by

the merging parties” failure to propose adequate conditions at an early stage*” They only

proposed their conditions (which were largely adopted by the Tribunal) on the last day of the

% The proposed conditions femained the subject of much contention before the

hearing.
Competition Appeal Court. In its reasons for decision though, the Triburigﬂ remarked that -
“[plerhaps the merging parties may have spared themselves of some of the length of these

proceedings had these undertakmg been made earlier in the process” 203

| Menashe thus rightly remarks that a proper assé'ssmeﬁt of potential public interest
1ssues 18 essentlal if investors need a swilt clearance for their acqu151t10n204 Engag111<I W1th
uBion representatwes over any potentlal rationalisation of employees that may arise as a

result of a merger and liaising with contractcd suppliers in a transparent manner at the

préliminary stages of a merger application may mitigate some potential public interest -

205
COTRCCINS,

It is thus clear that the regulation of mergers and acquisitions plays a major role in the

country’s economy in a sense that it ensures that no one is deprived of his right to

service in the Massmart Group
(¢) The merged entity must honour existing labour agreements and must continue to horour
the currens practice of the Massmart Group not to challenge SACCAWUs current position,
as the largest representative union within the merged entity, to represent the bargaining
“units, for at least three (3) years from the efféctivé date of the transaction.
(d) The merged entity must establish a programme aimed exclusively at the developmerit of 1oca1
South African suppliers, including SMMESs, funded in a fixed amounnt of R190 million to be
confributed by the merged entity and expended within three (3) years from the effective date of
this order.. This progranine will be administered by the merged entity, advised by a commitftee
established by it and on which representatives of trade unions, business including SMMEs; and the
government will be invited td serve. The merged entity must report back to the Competition
Commission annually, within one month of the anniversary of the effective date, about its
progress. In addition, the merged entity must establish 2 training programme to train local South
African supplierson how to do busmess with the merged entity and Wlth Wal-Mart.
*' See Menashe {n199) p 3. :
2 Thid,
* Thid.
2% Ibid.
* Thid
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employment as a result of a.merger. The competition authorities have made it possible to not
only focus on competition issues when dealing with merger assessment but also to look
, béyond the merger itself and see what the consequences would be as a result of a fnerger.
Usually, when doing merger analysis the competition authorities focus their full attention to
the thorough mvesugatmn and critical analysis of pure competition issues. However, in the
Walmart case they took a different approach, since the focus was more on public interest
rather than competition issues. This raises the question as io the extent fo which public
. interest should play a role in merger analysis and in the eventual approval of a merger. It
should be borne in mind that all merger cases before the competition authorities are important
" and as such all the material aspects of each transaction must be properly dealt with. As
indicated, the Commission sets out concentration thresholds that identify which mergers it
believes may give rise to c.ompetition‘con'(:ems and hence are likely to be subject to greater

scrutiny.

4.6 Conditional approval as part of mei‘gér regulation

The Competition Commission and the Competition Tribunal are empowered to impose
conditions in merger cases to address competition concems or public interest conccrﬁs that
they identify. Of late the conditions imposed or recommended by the Commission have been
vigorously challenged in the -Tribunal—. With the economic downturn of 2008, there has also
. been an increased focus on public interest concerns by the Commission and the Tribunal.
| This increased focus has given rise to a variety of conditions.”* One rma.y argue that some of
the conditions may not be in line with the role of the competition authorities in attaching
conditions to their dec-is-ions.- Arguably, some merging parties may have had stricter
conditions imposed on them than is necessary to address competition or publié interest issu@é
identiﬁed. Some of the conditions may also not have been merger specific. As seen in the
recent  Walmart/Massmart™”  decisions, the conditions impoéed, in merger cases are
sometimes used, rightly or Wrongly, ‘to measure the friendliness of Srouth Africa as an
investment destination. With such great importénce Kariga submits that merger conditions
have to be 1mposed after careful analysis of the dynamics of a rnarket while ialmg

cognisance of the existing legal framework 208

6 See Kariga ef al, “Is Sou’sh Afica a Good Investment Destination? A Relook at conditions in Merger Cases™.
A Paper Presented at the 6™ Annual Competition Law, Economics and Policy, 2012, p 1, at the University of the
Witwatersrand, Johannesburg

27 See Walmart (n53).

7% See Kariga (n206) p 1. -
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As indic‘ated' in practice, if 1t transpires that there are concerns as a result of a merger Such as
a possible loss of employment, certain conditions mlght be 1mposed by the competition
authorities in order to ensure that the merger does not violate the provisions of the
Competition Act. The authorities have tended to place the greatest emphasis on the Impact of
a proposed transaction on emp1(':'3.1131:1en1;.2 0? The parties to the ‘merger transaction may be

: required to disclose how they intend to deal with employees, and where the parties have not

o carefu]ly eozmdered the consequences of the transaction on émployment, they are ﬁequently

required to project a worst case scenario. 5,210 gy instance, the merging parties may be reqmred '
" not to retrench any employees for a certain period of time after the approval of the merger. It ‘

may also be required that the merging parties invest in the employees future by ensuring that
the fnerging companies provide them with training and skills development as part of the
merger conditions. Conditional approval of mergers is regarded as one of the reglﬂatery '
methods used by the competition authorities in merger regulation in orc_lef te ensure that the

mergers and acquisition process is fair and transparent.

With conditienal approval, it will often be possible to save mergers that are
problematic by imposing conditions on the 'merging parties. Mergers are frequently pro.—.
- competitive and a normal part of business. Therefore, the Commission and the merging
parties are encouraged to ﬁnd conditions by Wthh the ann-competltwe aspects of a merger

can be remed1ed 21

It should be borne in mind that in merger proceedings, the Tribunal wﬂl usually be
unable to’ develop a set. of conditions to the reqmred 1eve1 of detail. " Conditions must be
thrashed out behveen the Commission and the mergmg parties.”t? The Tnbunal should Justlfy |
the 1mp051t10n of specific conditions.”™ Where conditions are proposed by the merging
parties, or their proposals for conditions are amended, this must be done with due regard- for
‘the interests of others. ™ Whete conditions affect eersons who are eot parties to the .li'ti gation, -

they must be given an opportunity to be heard !

- ™ See Neuhoff (117) p.197.

210 fhid. - . ,

2 See Sutherland (o5) p 10-103.
L See Reyburn (n68) p 39.
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Reyburn remarks that the adjudicating body, whether the Commission or the Tribunal, must
attempt to find an'appropriate remedy which would counter the anti-competitive effects of the
merger.”!’ He argues further that it should create the conditions for actual competition (o
subsist and potential competition to emerge. He indicates that (he Tribunal has been prepared
to inlpc;se conditions to promote competition in a monopolistic market, even if the merger did
not contribute to the monopoly or a reduction in competition at all.>'® However, this will be

possible only if the merging firms consent to such conditions.”"

4.7 Significance of mérger conditions . ]

The Commission receives extensive media coverage and the media tends to shape the
thinking of the nation and potential investors.”" What is clear 1s that with all the publicity
that the Commission receives, merger conditions are sometimes used as a platform for

fueliing perceptions that influence investor decisions. For instance, in the Walmart/Massmart

merger the merger conditions and government involvement was used by the media to-

measure the friendliness of South Africa as an investment destination. It is therefore prudent

for competition authorities and the government to critically look at the possible perceptions

that maybe created by certain conditions imposed in mergers.**! The Tribunal recognised the
possible effects that merger conditions, particularly public interest issues, may have on

investment when it stated that: |

“The role played by the Competition authorities in defending even these aspects of the public interest

listed in the Act is, at most, sécondary to other statutory and regulatory instrements — in this case the
Employment Equity Act, the Skifls Development Act and the Charter itself spring to mind. The

competition authorities, however well intentioned,. are well advised not to pursue their public interest

mandate in an overzealous manner lest ihey damage precisely those interests that they ostensibly seek

to prc:;l:ecr.”zf’l2

The above position was reinforced in the Metropolitan/Momentum decision™ by the

Tribunal. In the same vein Hawkins and Lockwood remarks that:>>*

17 Thid.

1 Thid.

1 Thid. , ‘ :

9 See Commission’s Annual Report 2010/201 1. In the Commission’s financial year 2008/2009 the
Commission received print media and electronic media ameunting to 5861 times, and in 2009/2010 it increased
to 7303 and in 2010/2011 it was 6632. '

21 See Kariga (n206) p 7. - ‘

2 See Shell South Afvica (Pty) Ltd and Tepco Petroleum (Pty) Ftd CT Case No: 66/LM/Oct0] at par 58.

*® Metropolitan Holdings Limited and Momentum Group Ltd CT 41/LM/Jul10, par 109 — 111.
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“A number of pew legislation that impact directly on the business sector have been promulgated in
South Africa in recent years. Because foreign investors in South Aftrica generally feel more insecure
than their local counterparts, “subjective” elements in such Iegislatioln increase the risk associated with
mvestment, and give rise to perception amongst them of being. “unwelcomed™ and “discriminated
against”, a reduction in scope of subjective rulings and interpretations in ‘such Ieglslatmn would reduce

the risks faced by fore1gn investors.”

In cut‘tmg the Commission’s rating the Globdl Competition Review noted 1hat two of
the 288 mergers filed in 2011 were blocked and that theére are “increasingly adve:rsanal
approach to mergers, partzcularly ones mvolvmg forcign cntities”. The report further stated
that there is ‘a marked increase in the use of remedies with 28 mergers that were clea'red with
. conditions. iri 2011 comparéd to eleven -in'2010.225 So;he of the Commission’s decisions have

even been ]abeHed as “bizarre” 220

'The views of the global compétition community clearly express the sentiments here.
The issue is one of managing_peréeptions.27’7 As noted earlier, reducing restricticin on Foreign
Direct Investment (FDI) has been found.to be more potent than ;ﬁroviding incentives in
attracfing IFDI. Restrictions could be associated with risks such as the possibility of the
expansive interpretation of the public inferest provisions of the Act By the Competition -
Comrmssmn and Compeﬁtlon Tr1bu11al to a terrain better dealt with using other policy
' mstruments other than competition pohcy 2 Indeed a few Tecent mergers involving foreign
firms have attracted a Iot of public inferest consideré‘[i(ms.229 If the same atténtion is not given
to mergers involving only local firms a percep‘uon cduid mdeed be- created of being

“unwelcomed™ and “discriminated agamst”

Kariga remarks that with such a potential to influence investor perceptions on their

investments. in South Africa and on perceptions on the effective implementation of the Act,

A Strategy for Attracting Foreign Direct Investment, A Paper Presented to the Economic Society of South
Africa’s Biennal Conference, Glenburn Lodge {13 September 2001).

2 Global Competition Review hifp://swww. globalcompentlonrewew com/features/articles/31 877/ south-afficas-

ompeuuon—commmsaonf accessed on 21 August 2012,
75 Ges Business Day 5 June 2012, p 15,

27 Gee Kariga (n206) p 8. )

28 Thid.

2 See Watmart (n53).

™ Qee Kariga (0206) p 8.
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and damage to the interests (like'empldynl-ent) that the Act seck .to protect, it is inlperative
“that conditions in merger cases should be anosed within the ambit of the Act.?

When a decision is taken by the Commission to attach conditions to a merger the Tnbunal is
required to consider whether the imposition of the condition is Warranted on the basis of the

_evidence before it. As indicated the Act also has a very explicit public interest test that
~requires the Commission and the Tribunal to balance the substantial prevention or lessening

of competition test against the proposed transaction’s impact on a number of .sPeciﬁed ﬁublic

interest factors. Section 12A outlines the legal framework’ for evaluating both substantial

~ prevention .or Iessenjllg of competition test and public interest test in mergers. It also

discusses the Tribunal and the CAC’s jurisprudence and approach to the assessment of both '

tests as this provides some insight on when it is necessary to impose conditions on mergers.

Regulation of horizontal mérgers is significant and it cannot be by-passed by fhe
competition authériﬁes It should be done not only for the benefit of the merffing companies
but for the benefit of the country’ s economy as well. It is worth notmg that Such regulation
ensures that while compames engage in corporate restructuring, they should also be mindful
of the consequences of their corporate transactions (i-e. merger) and ensure that they do I_mt |

negatively impact in the economy. It may be argued that merger régulation on its own serves

- as an engine that creates duties and obligations to all those involved in déaling With'_mergers

. and acquisitions.

Having such control or regulatory framework in place brings assurance that no
companies or individuals can abuse the corporate practice of mergers and acquisitions and
’ f\mhermore it ensures that the primary obj ect1ves of the competition legislation are pmperly

observed and comphed w1t11

It is cléar from the above that the regulaﬁon and direct assessment of merger effects
involves examining how the merger might affect competition and market outcomes.”* A
horizontal me1ger can have either unilateral or coordmated effects, and the economics

underlymg these two effects are discussed in dctaﬂ below.

231 :

Ihid.
2 8mall I, “Introduction to the Economic Assessment of Honzontal Mer, gers” IBCEC Competluon Law
Summer Schc»oi August 20(}9 pl4.
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4.8 Unilateral effects of horizental mergers

Small argues that unilateral effects occur when a merger leads firms ﬁndﬁng it individually

7 profitable to increase their prices, due {o the loss of compelition between the merging

parties.™ Sma!l remarks further that this mechanism does not rely upon any form of
coordination between the firms remaining in the market post-merger, but is instead based on

the individual -proﬁt-maxinﬁsing responses of the firms in the matket to the temoval of the

-competitive constraint that the merging parties exercised on each other pre-merger.”! The

most direci unilateral effect is the impact of the merger on the pricing incentives of the

merging parties, but the loss of competition between the merging firms is also Hkely to give

 rival firms an incenfive to themselves increase prices.”

It may be argued that unilateral effects rely upon the firms in the market having some
degree of market power, so that they can influence the market price. A firm with market
power faces a trade-off between price and volume when deciding at what price to offer its
pr'oducts- in the market: the higher the price the smaller its volume of sales. ™ This trade-off
tvpically induces the firm. to raise it price aBove- the marginal cost of production, in order to
earn higher profits on the iemainhlg'qﬁantitY'offered n the 1'1123.r1<:~3t.‘237 Snlla}l argues further
that a firm will increase the price until the ioss m proﬁt on the production not offered to the
market starts to outweigh the resulting increase in profits earned on the rema'iningr output that

is sold. >

4.9 The coordinated effects of horizontal mergers

Small remarks that coordination rises when firms repeatedly compete with each other in a

-market over time and as a result of this répeated interaction are able to agree that it will be in

their best in_térests to produce less and charge higher prices than they would choose to if they
wete competing stfongly ‘with one another.”® Each firm realises that although, in the short
run, it could make more money by setting a mere competitive price and winaing customers
from its rivals (that is, following its unilateral best response), in the longer term its rivals

would simply respond fo any such behaviour (‘pumishing’ the deviating firm), leading to

% Tid. , : :

A id. - : .
B5 1hid. ‘ '

B hid.

7 1bid. '

- P bid

5% See Small (n232) p 18.
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Iowef profits for all the firms in the industry..z‘m It should be borne in mind that if the long-.
term profit from maintaining the collusion/coordination is greater than that frbm cheating
(and facing the resuiting-pmﬁshnient), then firms will choose.to cobrdinéte their actions.**!
Economically this is known as técit coﬂusion, but in antitrust it is known as coordination and
it is the same mechamsm that underlies exphcﬂ: collusion (i.e. caf[els) except there are no

actual meetmgs or exphczt communication between the parties.**

Elhauge argnes that a merger will have coordinated effects when it changes the
1ncent1ves of the remaining main market participants so that followmg the merger they all
* have an incentive to coordinate their behmz:lo_ur.M_3 He argues further that thus, coordipated
cffects differ from unilateral - effects, in that they. arise from the repeated. competition-
interaction of a group of firms in a market, and may iﬁvolve firms changing the way. they
compete with each other** Another distinction between coordinated effects and unilateral -
effects is that the direction of price impact rfro"m coordinated effects ar’ising from a nierger is
ambiguous: a merger could either enhance or undermine the ability of the remammg firms in

an 1ndustry to coordinate thcu act1ons 23

In terms of merger assessment, the key question is' whether a merger makes i{ more "
likely that the firms in an industry will be able to coordinate their behaviour post-merger, or
- if they are already behavﬁlg in this way which makes the existing coordination more stable

and sustainéblé. To answer this quesﬁon it is necessary :to establish Whe_thef the necessary
conditions for coordination are met in ;Lhe market, and whether the mergér makes it more
likely that these conditions will be met. Thus, the approach to assessing whether a merger is
likely to lead tc; coordinated effects involves two parts: first establishing whether the firms in
the market are already coordmatmg theur actmns and then, if they not, establishing whether
the merger would make it easwr for them to coordinate, and, 1f they are, whethe1 the merger

will make that coordination more stable, or more effective.”*

' Poid.

241 Thid.

2 Ibid.

Y Blhauge et af, Global Competmon Law and Economics, 2007, p 915.
* Thid. :

245 Thid.

“ Ibid.
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4.10 Conclusion _

Horizontal mergers may bring both socially detrimental and beneficial results, which makes it
desirable to control metger activity of certain scale.**” As argued above, horizontal mergers
unlike any other -types of mergers get a thorough consideration and assessment due to their
nature and the manner in which they are likely to pose threat in competition. It is clear that
the regulation of mergers and acquisitions is yet another form of method or a fool that is used
in ensuring that an efficient, competitive economic environment, balancing the interests of
workers, owners and consumers and focus ori development benefit all South Africans. Most
importantly, merger regulation provides all South Africans with an equal opportunity to
participate fairly in the national economy as réquired by the Competition Act. It is against

this background that mergers require regulation in order to prevent anti-competitive conduct

from occurring.

Considering the above argument, it. should be noted that the process of merger

-regulation differ globally. However, there 1s a common goal amongst antitrust authorities to

ensure that competition is controlled. South Africa is a developing country which gets its

inspiration and guidance from the dex'feloped jurisdictions such as the European Union

(“EU™) in dealing with merger regulation. The subsequent chapter provides an overview on

how the merger regulation process is done in the EU. The puﬁaose of this comparison 18 to

“establish whether South Afiica’s merger reglﬁation system has made any progress in its

merger regulation when comparing with other jurisdictions that if takes its inspiration from.

7 (yetrovskis V, “The New Furopean Regulation of Horizontal Mergers: Did it Have Any Practical Effect?”,
Master’s degree thesis, University of Rotterdam and University of Bologna, Bologna 2007, p 42. :
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CHAPTER §: EU MERGER REGULATION

5.1 Introductmn and backeground |

The drive to introduce legislation at the EU specnﬁeally focused on merger control was led by
the Eurepean Commmsnon.zfs The Commission behe_ved that s inability to eontrol mergers
inhibited its capability te operate effective competitien control and it adopfed its first
legislative proposal for a merger conﬁol regu.lation in 1973.** Jones argues that in 1996 it
first acknowledged, in its publication of its Memorandum on the Concentration of Enterprise :

in the Commeon Markets,>®

that some form of EC merger control was necessary.

Jones remarks that regulation on inerger control had_ to be passed unanimously by the -
European Council® He indicates further that for a long time there was no consensus
amongst the-Member States that merger control was necessary .at all and those that did
recogmse a need for merger conlrol were reluctant to cede power over changes in mdusinal
Structure in their temtones to the Commission®? In addition, early drafts of the Merger
Regulation gave the Commission a broad discretion in assessing whether or not a merger was

in the Community interest.”

According to‘Jornes Member States were divided on what
substantive criteria si_lould be used to appraise mergers and, in partieular whether only -the
effects on competitien should be televant, or whether soelal and mdustrial policy

considerations should also be taken info account.”**

The European Merger Regulation refers to the control of a coneeﬁtration;;which
mncludes, infer alia, mergers, joint ventures and ~sl1areacquis-itions which Tead to acduiring
conirol over the target compa.uy Ezrac}n remarks that these concentrations are subj ect to
the exclusxve _]urlsdwtmn of the European Merger Regulation when they are, faund to have a

Commumty {Union) Dimension.”

2% See Jones and Sufrin (n124) p 855.

 Tbid.

250 ].b i d . i .

1 See also Hawk and Huser European Comm ugity Jp{erger Control: A Praciitfioners Guide, 1996, 2- 3(Kluwer
Law Tuternational}. . :

2 See Jones and Sufria (nl24) p 855.

P Thid,

- Ibid. '

27 See Ezrachi (n2) p 308

% Tbid.
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The EU merger reg’:ﬂaﬁom provides a mechanism for the control of mergers and acquisiﬁons
at the European level. The original Regulation was adopted in 1989.%7 After a wide-ranging

consultation exercise initiated in 2001, it was revised and replaced by the current version of
4,258 '

Snelders indicates that within the 25-country European Union, the European
Commission (“the Commjssidll”) has exclusive competence to review mergers and
acquisitions between parties that meet certain size {hresholds.” Transactions that fall below
those size thresholds’are subject to national rﬁergef control legislation and the jurisdiction of
20 This basic division of compe;ﬁence between the
Com_mlssmn and national competmqn authorities is fined-taned fhrough a mutual referral
system designed to ensure that transactions are réviewed by the authority best-place to do so

‘ . . . ) ' L e 2
and to maintain, as much as possible, a “one-stop-shop™ for merger review within the EU 28

The  .Commission, the EU’S executive, is a collegiale body compﬁsing 25
Commissioners supported by a civil service organised along'25 directorates-general.”™” A

specific Difeétoratcé{}encral'for"Competiti('m (DG Comp), under the responsibility of one of

the Comm1ss10ners is entrusted with the task of applylng, inter alia, EU merger control

legmlatlon

5.2 Merger leglslatmn in the EU

The merger control legislation at the EU level is set out in the Council Reglﬂatlon on the

control of concenéraﬁons between undertakings (the ‘Merger _Regulatlon} and i the

~ Commission Regulalﬁoﬁ265 implementing - the merger regulation (the Implementing

266

Regulation). Ahnja indicates that these iegal instruments adoiat a number of changes from

57 See Council Regnlation {EEC) 4064/89 {or 1989 1.395/1}, as amended by Couaneil Regulanon (EC) 13 1{)/‘-)7
(OF 1997 L180/1, 9.7.1997, corrigendum OF 1998 L40/17, 13.2.1998.

=¥ See Council Regulation (EC) 139/2004 (0F 2004 1.24/1, 29.1.2004),

9 Snelders. R and Piergiovanni M, “European Union”, ICLG to Merger ¢ Control, 2005

2005<http://www europa.eu. mtfcomm/comventlon/merzerslleglsEauon:regulailon/#impiementh accessed on
15 August 2012. ‘

25 Thid.

LY | 57

762 1hid,

" 26 Ihid.

264 (157) 139/2004.
% (EC) 802/2004.
%5 Ahuja G and Katila R, “Technologlcal Acq1u31t10ns and the Tnnovaticn performance of Acquiring Fn:ms A

longitudinal Study”, Strafegc Management Jowrnal 22, 2001, o 26.
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~ pre-existing FU merger control legislation and entered into force on 1 Maj 2004. They have

been complemented with vario_us interpretative.notices, guidelines and best practice rules.*®’
There are no sector-specific merger control or non—cémpetition felated to prior
authorisation riles at the EU level.*® Ahuja argues that where a transaction falls within the
scope of the Merger Regulation, Member States may apply domestic prior authorisation
regimes only subject to the constraints of Article 21(4) of the Merger Regulation *® This
Article allows Member States to apply national ]egislaﬁonldesigﬂed to protect legitimate

national interests, such as public sécurity, plurality of the media, and prudential rules, to the

extent compatiblé with the geﬁeral priﬁcipl@s of other provisions of EU law.*"

3.3 Transactions caught by merger control legiSIation in the EU

As indicated, the Me_rger Regulation applies to so-called “concentrations”, which are defined

as transactions that lead to a lasting change of control resulting from the merger of two or

more previously independent companies, or the acquisition of direct or indirect control of the

whole or part of another undertakin g (through the purchase of shares or assets, by contract, or

2'L Warrants; options, or other instruments that create future equity

by any other means).
entitlements will not normally give rise to a concentration until such time as they are
exerc1sed and. confer control over a company, unless it is clear from legally binding

agreements that they will be exermsed in the near future.””

Caves indicates that the Merger Regulation does not apply to acquisitions that do not

confer QO!]tI‘OLZB Control is defined as the ability (legally or de facto) to exercise “decisive '

rinﬂuence”' over the strategic commercial behavieur of a compax:‘ly.2174 Control may be

273

%7 thid.

268 i

269 Thid.

P Ibl d.. -

! Snelders and Piergiovanni (n259) p 103.
77 ]._b ld

. M Caves R.E Mergers, Takeovers, and Economic Efficiency, -Intemahanal Journal af Industrial Organisation

vol 7, 1999 pli4.
74 Ib d. i
7 bid. S
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S 4 Merger investigation in tlle EU
Like South Africa, the EU has its own merger investigation process This process is done
taking into account the different phases of the merger. In the EU mergers are categorised

according to their phases, as is the case in South Affica.

In the EU once the conccnf:fation has been 11;)ﬁﬁ<:d, ﬂlc Comn-iission will start jts
Phase I mvestigation. At the end of this phase thé concentration may be held to fall outside 7

the jurisdiction of the Merger REgulatIOIL_, cleared or cleared with conditions under Article

6.27% When the concentration raises concerns, it will be Subject to a Phase II mvestxgatzon s

- This stage involves a more detailed investigation and operates with longer ume limits 2™ At

the end of the second phase the transaction may be cleared, cleared with condmons or

prohibited if it is mcompatlble Wﬂ:h the internal market.””

Overall, the EU Merger Reguiation allows in most cases for a swift appraisal of

conoentrations.zgo Ezrachi remarks that in the peried between 1990 and December 2009, 4274

‘concentrations were notified to the Commission: 52 notified conce;mxati.ons were found to fall

* outside the scope of the 'Merger Regulétion 3697 concentrations were found compatiblc and

190 found compatlble subject to commitments at the end of the first phase investigation. 281 In

, thls scenario it is noted that only 191 notified. conccntrahons were not cleared at the first

stage and have subsequently progressed to the second stage. T'wenty of these concentrations

have been prohibited. 22

4.5 Conclusion -

Co11s1dermg the EU mergers and acquzsmon practice, it may be argued that South Afnca asa

developmg country with new competltlon laws and policies is regarded: as one of the fast

‘ movmg developing countries in'the field of competition law

Mergers and acquisitions seem to play an important role in the corporate world and in

competition law as a whole. When looking at the above argument on merger regﬁlat_ion inthe

7 See Ezrac]u m2)p 311
77 1hid.
77 Thid.
22 Thid.
9 Ibid.

- hid.

?%2 Tbid.
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EU, it should be born in mind that mergers and acquisitions are not only done in developed -
countries such as the EU, but also in the developing countries such as South Africa. It is clear
that the EU is one amongst those developed countries that demonstrates fo other countries
involved in mergers and acquisitioﬁs how the merger transactions should be regulated by the
regulators such as the competition authorities in order to ensure that corporate restructuring is

m compliance with the relevant competition laws.

Looking at the manner in which the EU conducts its merger investigations as well as
merger approvals, one may aréue that the method used is more effective and results driven.
South Africa on the other hand has effective merger regulation measures in place that are
specifically designed to ensure that merger regulation materialise. It thus appears South
African authorities are not far behind in meeting the standards of developed jurisdictions such
as the CU. '

As fully discussed above, the South African merger regulation system put emphasis
on public interest consideration in all merger transactions. It may be argued that public
interest component in'its nature is also interided to deal and address the injustices of the past
since it requires that interests of all ﬂlose that might be affected by mergers and acquisitions

are taken into consideration in dealing with merger cases.

Public interest component in our merger regulation system is a good thing to have ina

sense that it ensures that no one suffers prejudice in the process of a merger. It also ensures

- that alternative measurers are a&opted to ensure that all merger transactions are 'analysed and
considered in a fairly and transparent manner. It is again}st this background that South African
merger regulation system is regarded as oﬁe of the most progressive systems as compared to

other developing countries.

47




UN\VERS\TEIT VAN PRETURIA
UNIVERSITY OF TORIA
YUNI&ESHHI YA FPETDRH«

(03.&}1

- CHAPTER 6: BIBLIOGRAPHY

BOOKS ‘ _

Bishop S, “Tﬁe -Economics of EC Competition Law ”,: Second Edition, Sweet & Maxwell,
 London, 2002 | o |

Elhauge ef al, “Global Competition Law and Ecgridinfcs”, 2007, Q}tford and Portland,

~ Oregon

Ezrachi A, “EU Compentzan Law: An Analytical Guideé fo the Lea,dmg Cases™, 2010 Z“d ed
Hart Publishing '

Fox EM, The Competition Law of the European Union‘ in Coemparative Perspective; Cases

and Materials, 2009, A T]io;néon Reuters Business

Hawlk ef al Eumpean Community Merver Control A P} actitioners Gwde 1996 2-3(Kluwer

Law Intematlonal)

Jones, Alison and Sufrin, Brenda (2005) EC Competition Law: T ext, Cases and Matei zals
- Oxford Umvers1ty Press 2nd Ed. ISBN 0-19- 926997-1

Jéseph RT, “Health Care Mergers and Acquisitions Handbook”, 2003, American Bar

- Association
 Kekelekis M, “The EC Merger Conﬁol‘Regﬁlaﬁon: Rights of Defense, A Critical Analysis of

DG COMP Practice - and Community Courts’ Jurisprudence”  2006; Khuwer Law
Indernational, the Netherlands-

Lmdsay A, “The EC Mercrer Regu!afwn Substantive Issues”, 20006, an edition; Sweet &
" Maxwell, London

-Neuhoff et al, “A Practical Guide to the South African Competition Acf”, 2006, LexisNexis
Butterworths, Durban

Reyburn L, “Competition Law of South Africa”

- ag

...... © University of Pretoria



\VERS\TEIT VAN PRETURIA
IVERSITY OF TORIA
NI&ESHHI YA FPETDRH«

(03.&}1

'Rbsenthal dz al, “Eurapéan Merger Control”, 2010, Hart Publishers

Suthérland et al, Competition Law of South Aﬁ‘fc:a,- 2011, Lexi-sNe'xis |
: | Thompsﬁn (ll,-Business Plar_znin;gr Jfor Mergers anc_i‘Acquisit'iom, 1997'
Whish R, “Comipetition Law”, 2009, 6" ed, Oxford University Press |

Whish er al, “Competition Law™, 2011, gt ed,' Oqurd University Press 7-

" Wilks S, “In the Public Interest: Competition Policy and the Monopolies and 'J.Mergers -

Commission”, 1999, 1% ed, Manchester Univeréity Press

ARTICLES |
‘ AhuJa G and Katda R “Techno]omcal Acquisltmns and the Innovation perfonnance of

Acquiring Firms: A longltudmal Study” Strategic Management Journal 22, 2001

Caves, R.E Mergers, Takeovers, and economic efficiency, bztematibnal Journal of Industrial

Organisation vol. 7, 1999

: Chétty V, “The Place of 'Publfc Interest in South Africa’s Cbﬁzpetfrion Legislation: Some -

Implications for Internatiohal Antitrust Convergence” ABA Section of Antitrust Law 53

Spring Mecting Washmgton D.C March 30 — April 1, 2005

Davies__ et af “Efficiencies —a 'Changing Horizon in PIorizéntal Merger Control, Freshfields

Bruckhaus Deringer, Getting the Deal Through — Merger Control 2007

Department of Trade and Industry (“DTI7), “Proposed Guidelines for Competition Policy, A

Framework for Competitiﬁil, Competitiveness and Development”, November 1997,'

Executive Summary

Hartzenburg T, ,Cempétition ‘Policy Review, Pfe,pared for the Presiaencyr-“;i 5 Year
Presidential Review” Department for International Development, University of Cape Town,
2008 | '

49

:,@_'_u_n_i_.v_el_r_sj.t_y of Pretoria.



UN\VERS\TEIT VAN PRETURIA
UNIVERSITY OF TORIA
YUNI&ESHHI YA FPETDRH«

Lewis D, “The Role of Pubhc Interest in Merger Evaluation™, International Competition

Network, Merger Working Group, Naples, 28-29 September 2002

Machiz, R, “The Momney Soft Mérgers & Acqujéitibns outlook for 2008: Friction in the -
market place.” Acquisition Marketplace Review (May 2007)

Morphet L, “Heal the Wérld,: Compétiﬁon Law and Public Interest issues™ The Fifth Annual 7
Competition Commission, Competition Tribunal and Mandela Institute Conference on
Competition Law, Economics and Policy in South Africa and Celgbration of 10 years of the
Competition Act and Competition Authorities. 2010, <http://www.compeom.co.za> accessed
on 26 June 2012 | |

* Ostrovskis V, “The New European Regulation of Horizontal Mergers: Did it Have Any

Practical Effect?”, Master’s degree thesis, University of Rotterdam and University of
Bologna, Bologna 2007

Small 1, “Introduction to the Economic Asséssmeﬁt of Mergers™ paper presented in IBC EC

‘Competition Law Sumnmer School, August 2009

CASES AND LEGISLATION
Alpha (Pty) Ltd and Slagment (Pty) Ltd 2’]/LMfJu1103

Coleus Packaging (Pry) Lid and Rheem Crown Plant a. a’msmn of Highveld Steel and
Vanadium C'or poration Lid 73/LM/Oct02 |

Daun et Cie AG and Kolosus Holdings Ltd 11/LM/Jun03 -

Gencor Led v Commission |1999] ECR 11-753

- Medicross Hedlfhcqre Group (Pty) Ltd and Prime Cure Holdings (Pty) Ltd 11/TLM/Mar05

Metropolitan Holdings Limited and Momentum Group Ltd CT No 41/LM/Jul10

50

. _ .. .....©University of Pretoria . = .



IVERSI oF TORIA
ESHHI YA ETU 1A

| Sasol Oil (Pty) Ltd and Narmnwzde Poles CC CT case 72/CR/Dec03 and CAC case'

49/ CAC/Apr(}S

+ Shell South Africa (Pty) Ltd and Tepco Petroleum (Pty) Lid CT Case No: 66/LM/Oct01

Schumann Sa‘sgo'l' (South Africa) (Pty) Lid and Prices Daelite (Pty) Lid 10/CAC/Augd1
The Competition Act, 89 of 1998

Thie Companies, Act, 71 of 2008

"Tzoer Brands Ltd and Ashton Cannmg Company (Ply) Ltd and Others Ll case

46/LM/May05

. United Brands v Commission 27/76 [1678] 1 CMLR 429
. Walmart Stores Inc and Massmart Tioldings Limited CT case 73/LM/Dec10

- WEBISTES

http://WWW.,qlobalcompetitionreview.com/featuresfartidles/?s 1877/ south—aﬁicas—compeﬁtion—

commission/

htip:/fwww. sozithafﬂca.inqubuéiuess/ investing/regulations/competition-policy.htm

hitp :.f/www.merge;digest.comMAbuﬂookforz008.htm

httw://www.oecd.org/dataoecd/SZ/ 13/2958714.pd

http://www,zmnamer.co.zaf ,quide%ZOto%ZOcdmﬁaniesaci%Z()no%Z071%200f%202008.pdf?

51

. © University of Pretoria .., . ... _




