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Chapter I: 
Trade Facilitation under the WTO 
Multilateral System: the key to ensuring 
sustainable development in Southern 
Africa through intra‐regional trade. 

1. Introduction 
 

The massive growth in international trade and the explosion of international technology, as a 

result of globalisation, are steering they way towards a world trading market and economic 

interdependence of most nations. As a result of inadequate procedures and laws as well as the 

lack of sustainable economical resources, countries in Southern Africa seem to be lagging 

behind in tapping in to the benefits provided by this current trend. If these countries do not 

act fast in implementing measures to improve their own supply chain and accessibility 

requirements for their regional partners, the chances of obtaining future global access in trade 

seem minuscule.    

1.1 Background to the research 
 

The economic devastation of 1929 and the end of Second World War in 1945 had a 

significant impact on political change of the world economy as we see it today. As a result, 

international trade increased dramatically due to the affirmation of United States of America 

(US) as a new leader in world trade.2 In 1948, the Havana Treaty, signed by 25 governments, 

established the International Trade Organisation (ITO) to reorganise the world economy.3 

Unfortunately, this organisation did not come into operation for political reasons explained 

below, and as a result the General Agreement on Trade Tariffs (GATT) and later on the 

World Trade Organisation (WTO) was formed.  

                                                            
2 Malawer “The U.S. and the WTO: Lessons Learned for Trade Litigation and Global Governance” 2003 14       
<http://www.worldtradelaw.net/articles/malaweruslessons.pdf>(accessed 10 January 2010)  
3 ibid 
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As this paper will attempt to show, the WTO system offers the only practicable solution to 

unlock substantial new resource flows and to improve the growth prospects of developing 

countries and Least Developing Countries (LDCs).4 Vast amounts of aid and debt forgiveness 

will not solve the recurring problems in the low-growth development economies.5 Trade 

growth is key for economic growth and poverty reduction and thus essential in order to meet 

the “Millennium Development Goals” and other vitally important international development 

initiatives.6  

Power relationships in trade diplomacy have transformed in recent years.7 Almost three out of 

four of the 153 members8 of the WTO are from the developing world, and they want to be 

sure that they get a square deal in the ongoing negotiations on trade facilitation - something 

most are convinced that the previous Uruguay Round did not give them.9  

Many developing countries have made great progress in recent years in achieving faster 

growth and managing their economies better.10  But growth alone will not be enough to halve 

poverty by 2015.11 Developing countries need to ensure that all people, and especially poor 

people, have access to education, health care, and put in place the right investment climate to 

create opportunities, spur productivity and make real improvements in people's lives.12At the 

moment all hope is placed in rich countries to follow through on their aid commitments and 

to take action on trade barriers, particularly in agriculture.”13 

The cost of moving goods across borders is a critical determinant of a country's 

competitiveness.14 According to a recent study by the Organisation for Economic 

                                                            
4 Oxley “Official Statement by former Australian Ambassador to the GATT” Australian Financial Review 29 
June 2001<http://www.wto.org/trade_resources/quotes/development/development.htm>(accessed 5 January 
2010) ; Panitchpakdi ”Statement made by former   Director-General of the WTO” The General Council meeting 
on Coherence at the WTO 13 May 2003 
<http://www.wto.org/trade_resources/quotes/development/development.htm>(accessed 5 January 2010)  
5 Oxley supra 4 
6 Panitchpakdi  supra 4 
7 ibid 
8 As of 23 July 2008( according to the WTO Website) 
<http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm>(accessed 24 May 2010)  
9 Panitchpakdi  supra 4 
10 World Bank “World Bank Press Release no 2003/287/S” 13 April 2003 
<http://www.wto.org/trade_resources/quotes/development/development.htm>(accessed 5 January 2010) 
11 ibid 
12 ibid 
13 ibid 
14 ibid 
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Cooperation and Development (OECD), the cost of poor border procedures could vary 

between 2 per cent and 15 per cent of the total transaction value.15  

The two fundamental elements of competitiveness are price and time.16 The comparative 

efficiency of a country's trade logistics chain is thus of vital importance in enhancing 

competitiveness of its industry and commerce.17 Currently the Inefficient and unreliable 

transport logistics limits the prospects of regional trade and leads to exports being less 

competitive. Also, the greater the scope for interpreting regulations the more chance for 

corruption exists.18 An efficient trade facilitation system together with good governance is 

therefore essential in ensuring smooth, predictable and liberated trade flows in Southern 

Africa. 

1.2 Problem Statement 
 

Although regionalism and bilateralism has been a source of numerous benefits for Southern 

Africa, there still exists a general lack of harmonisation and transparency among countries 

trading in this region. The former being demonstrated by the existence of conflicting laws, 

procedures and systems and the latter due to these laws, procedures and systems not being 

publicised in an appropriate and accessible way so as to sufficiently inform traders wishing to 

engage in commerce with the region. Many believe this is mostly due to the lack of political 

will while other’s favour the view that Southern Africa merely lacks the financial resources to 

establish the necessary infrastructure and implement systems needed for the supply chain to 

move quicker, smoother, faster and cheaper within the region. 

1.3 Research question and Objectives 
 

It seems that the African is holding its breath waiting in anticipation on the outcome of the 

ongoing negotiations on trade facilitation. The GATT, current proposals on it as well as rules 

under international conventions, provide a rich supply of guidelines and systems countries 

can implement in the meantime in order to tackle current deficiencies facing regional trade 

cooperation in Southern Africa.  
                                                            
15 ibid 
16 ibid 
17 ibid 
18 ibid 
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The key research question is: How can trade facilitation measures, under the multilateral 

system (with specific reference to GATT) provide countries with the necessary tools and 

resources not only to promote regional sustainable growth and development, but also 

specifically the growth of least developed countries (LDCs) in Southern Africa who are 

solely dependent on larger economies for their continued subsistence.    

1.4 Significance and limitations of the research 
 

This research aims to provide an in-depth analysis of the conceptual non tariff barriers 

(NTBs) facing intra regional trade in Southern Africa focusing on the possible benefits 

provided by the GATT(specifically Articles X,VIII and V) as well as the recommendation 

provided in the context of ongoing negotiations on trade facilitation related to these Articles.  

This research is limited in the following ways: Firstly due to the international element of this 

topic, information is limited and thus restricted to official publications of Organisations such 

as the WTO and United Nations Conference on Trade and Development (UNCITAD). 

Secondly, this research is limited to the trade facilitation interests of Southern Africa within 

the context of its overall goal of globalisation. References will therefore be restricted to the 

Southern Africa Development Community (SADC) and the Southern African Customs Union 

(SACU) communities, but will draw inspiration from international instruments informing the 

arguments. 

The Author has furthermore chosen to narrow this research by mainly focusing on barriers 

impacting countries geographically placed in the southernmost tip of Africa, including:  

Botswana, Lesotho, Malawi, Mozambique, Namibia, South Africa and Swaziland. 

Regrettably due to its current situation and the lack of sufficient sources no reference will be 

made to Zimbabwe. 

1.5 Methodology 
 

This research is conducted mostly through secondary sources, such as articles, working 

papers, statements, reports, books and journals. The research will further draw from relevant 

international instruments related to the topic of trade facilitation provide mostly by 
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International Organisations such as the WTO, United Nations(UN), World Bank, 

International Monetary Fund (IMF) etc. 

For the sake of clarity, all monetary references have been converted to South African Rands. 

1.6 Chapter breakdown 
 

This research comprises six chapters: 

1. Chapter one highlights the foundation and basic structure of the research. 

2. Chapter two defines trade facilitation from a multilateral perspective and gives insight 

on the various activities it relates to. It also recognises the various multilateral 

originations and parties having a direct or indirect interest in trade facilitation. 

Chapter two lastly deals with the methodology of trade facilitation and unpacks the 

two approaches available in adopting trade facilitation measures as well as dealing 

with the benefits offered by trade facilitation 

3. Chapter three explores the history of trade facilitation from the beginning of western 

civilisation right through to the formation of the International Trade Organisation 

(ITO), the GATT, the WTO and the current Doha negotiations. 

4. Chapter four identifies the major barriers facing trade in Southern Africa by first 

defining what tariff barriers are and briefly alluding to its significance and impact on 

trade in the region. The second branch of chapter 4 then explores the various and most 

predominant NTBs facing Southern Africa, SACU, SADC and specific countries 

mentioned above.  

5. Chapter five is broken in to three distinct sections. Each one dealing with the 

provisions and recommendations/proposals relating to Article X, V and VIII 

respectively, ending with a summary of a way forward in dealing with each of these 

Articles.  

6. Chapter six provides concluding remarks and recommendations. 
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Chapter II: 
Defining Trade Facilitation  

2. Introduction 
 

Inside the complex international trade environment we find ourselves today, trade facilitation 

can be described as being at once a legal, political, economic, business, administrative, 

technical and technological issue.19 Trade facilitation essentially relates to a variety of import 

and export activities such as administrative procedures including land transportation, 

shipping, border controls, insurance, payment mechanisms etc. In simple terms trade 

facilitation deals with measures that make it easier, faster and less costly to trade.20 

There currently exists no standard definition of trade facilitation, however through the 

literature and positions of WTO Members, it appears that there are two kinds of approaches 

on this issue.21 First, for some Members, organisations, individuals, trade facilitation is being 

understood as measures and policies intended to simplify, harmonise and standardise customs 

and other border procedures with a view of minimising cost and time and enhancing 

predictability of international trade of goods.22  

 

For others particularly Southern Africa, trade facilitation is a broader concept going beyond 

procedures and formalities related to cross-border trade of goods, by also covering other 

domestic trade-related constraints.23 In this context, trade facilitation is understood to be 

covering trade procedures and formalities as well as infrastructure development of ports, 

railways and roads for example. 

                                                            
19 Grainger “Trade Facilitation Research Paper” 2009 1 
<http://www.tradefacilitation.co.uk/content/view/37/1/>(accessed 8 February 2010 ) 
20 Hammar “Trade facilitation in Vietnam” (LLM Thesis 2009 University of Lund) 8 
 <http://www.nek.lu.se/Publ/mfs/190.pdf>( accessed 8 February 2010) 
21 Bizumuremyi “ Enhancing The Africa’s Participation in the WTO 
Negotiations” (UNECA Report: Expert Meeting Nairobi) 2009 2  
<http://www.uneca.org/atpc/egm0909/TradeFacilitation.pdf>(accessed 10 April 2010)  
;Grainger supra 19 at 1 
22 Bizumuremyi supra 21 at 2; World Trade Organization “Doha Development Agenda Database” 
<http://tcbdb.wto.org/trta_subcategory.aspx?Cat=33121>(accessed 8February 2010)  
23 Bizumuremyi  supra 21 at 2 
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The scope of the on-going WTO negotiations on trade facilitation is limited to the review of 

the GATT 1994 Article V, VIII and X.24 This means that trade facilitation in the WTO 

context is closer to the narrow definition of trade facilitation and is understood as the 

simplification of procedure, formalities, and documents related to importation and 

exportation of goods in transit.25However current negotiations seem to be favouring a wider 

stance in providing more assistance in this field of infrastructure development. 

2.1 Trade Facilitation Bodies 
 

Because trade facilitation is such a broad model, many parties are involved in one or more of 

its components as well as feeling the daily implications of these measures.26 Whether it is a 

private, public, regional and multilateral interest all are concerned with its implementation as 

well as the current discussions relating to it.27 International and national bodies in various 

countries and sectors have provided many improvements and inputs through the trade-related 

flows of information, including international conventions, standards, recommendations, and 

guidelines all under the auspices of the WTO multilateral trading system.28 

The following sections will introduce and briefly describe the most important players 

involved in dealing with various aspects of trade facilitation, thus creating a setting for 

chapters to follow. 

a)  International Trading Parties 
 

The WTO does not provide any definitions regarding LDC, “developing” and “developed” 

countries. Members are thus required to announce for themselves whether they are 

“developed” or “developing” countries.29 Provision is however made for other members to 

                                                            
24 ibid 
25 ibid 
26 Sohn et al “Trade Facilitation in The WTO and Implications for Developing Countries” 2008 146  
< http://www.unescap.org/tid/publication/chap8_2278.pdf >(accessed 10 February 2010) 
27 ibid 
28 UNECE “National Trade Facilitation Bodies Recommendation” 2001 3 
<http://www.unece.org/cefact/recommendations/rec04/rec04_ecetrd242e.pdf>(accessed 26 February 2010) 
29 “Who are the developing countries in the WTO?” 
<http://www.wto.org/english/tratop_e/devel_e/d1who_e.htm>(accessed 23 February 2010) 
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challenge the decision of a certain member wanting to make use of provisions exclusively 

available to developing countries.30  

In deciding the status of a country the WTO uses international established standards in 

deciding whether a country should be classified as a developed or a developing country.31 

The WTO recognises LDCs on the other hand as those designated as such by the United 

Nations (UN).32 This category of States is deemed highly disadvantaged in their 

developmental process, facing issues such as low income, weak human assets and economic 

vulnerability.33 Out of the current 49 LDCs on the current UN list,34 32 of them have to date 

joined as WTO members and 10 more are in the process of negotiating to join in the near 

future.35 

Another category namely land-locked developing country (LLDC), exist under even harsher 

conditions with poor physical infrastructure, weak productive capacities, small domestic 

markets, and limited access to world markets.36 The location of LLDCs in the interior of 

continents requires their export and import goods to travel hundreds, if not thousands of 

kilometres to and from the closest maritime ports.37 In Southern Africa these countries 

include for example Lesotho, Malawi and Swaziland, who might stand a great chance in 

benefiting from the advantages offered by trade facilitation.  

b) Private International Organisations  
 

Private international organisations include worldwide and regional institutions involved in 

humanitarian mission.38 These organisations operate around the world independently of any 

government, and also enjoy special status as legal entities under international law.39 

                                                            
30 ibid 
31 See List for developing countries: http://www.wto.org/english/tratop_e/devel_e/d1who_e.htm 
32 See List of  least developing countries: http://www.wto.org/english/thewto_e/whatis_e/tif_e/org7_e.htm  
33 ibid 
34 UN-UNOHRLLS “Country Profiles”<http://www.unohrlls.org/en/ldc/related/62/> 
(accessed 23 February 2010) 
35 World Trade Organization” Least-Developed Countries” 
<http://www.wto.org/english/thewto_e/whatis_e/tif_e/org7_e.htm>(accessed13 February 2010) 
36 Sheikhan “Trade Facilitation in the Multilateral Trading System”(LL.M Thesis 2008 University of 
Gothenburg) 9 
<http://gupea.ub.gu.se/bitstream/2077/19714/1/gupea_2077_19714_1.pdf>(accessed 8 February 2010)  
37 UNCTAD “Landlocked Developing Countries: Facts And Figures” 2006 
<http://www.unctad.org/Templates/webflyer.asp?docid=7273&intItemID=3632&lang=1>(accessed 10 February 
2010)  
38 Witzig et al “Humanitarian and Peace Operations: NGOs and the Military in the Interagency Process” 2006 7 
<http://www.dodccrp.org/files/Davidson_Humanitarian.pdf>(accessed  23 February 2010) 
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Some of the private international organisations that deal with trade facilitation include the 

International Chamber of Commerce (ICC), which acts as the voice for international business 

and defender of the multilateral trading system,40 as well as various transport industry 

associations around the world, which frequently set formal and informal international 

shipping standards.41 

c) Public Organisations 
 

Public organisations in this context include all government agencies and its members that 

deal directly or indirectly with trade. Some countries maintain public or semi-public agencies 

and regional organisations that seek to facilitate trade. 

i) SemiPublic Agencies  
 

An example of such agencies can be found in Southern African Global Competitiveness Hub 

situated in Botswana and funded by USAID. Primarily the Hub was created to enhance 

Southern Africa’s trade competitiveness and take greater advantage of opportunities provided 

through the Africa Growth and Opportunity Act (AGOA) and other global trade initiatives.42  

There are also agencies that focus on trade facilitation through electronic means such as the 

Trade Law Centre for Southern Africa (Tralac). Tralac’s main objective is to develop trade 

law intellectual capital through the process of monitoring trade negotiations, interpret 

agreements, contribute to debates and stimulate discussion on international law matters and 

provide research developments in international trade law, providing access to such 

information free of charge for traders through the internet.43  

ii) Regional Organisations 
 

The key Regional Organisations responsible for the promotion and facilitation trade in 

Southern Africa is that of the Southern African Customs Union (SACU) which came into 

                                                                                                                                                                                         
39 ibid 
40 International Chamber of Commerce(ICC) “What is ICC” <http://www.iccwbo.org/id93/index.html> 
(accessed 23 February2010)  
41 ibid 
42 Southern African Competitiveness Hub “About Us” 
<http://www.satradehub.org/index.php?option=com_content&task=view&id=21&Itemid=131> 
(accessed 26 February 2010) 
43 Trade Law Centre for Southern Africa “About us”<http://www.tralac.org/cgi-
bin/giga.cgi?cmd=cause_dir_vision_mission&cause_id=1694>(accessed 26 February 2010) 
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existence on 11 December 196944 with the signature of the Customs Union Agreement 

between South Africa, Botswana, Lesotho, Namibia and Swaziland (BLNS), thereby 

replacing the Customs Union Agreement of 1910.45 

Another important regional organisation that exist in Southern Africa is SADC which has 

been in existence since 1980 and has made numerous contributions to the development of 

trade facilitation in the Southern African region, aiming to ensure economic well-being, 

improvement of the standards of living and quality of life, freedom and social justice as well 

as peace and security for the people of Southern Africa.46Founding members include Angola, 

Botswana, Lesotho, Malawi, Mozambique, Swaziland, Tanzania, Zambia, and Zimbabwe 

subsequent members comprise of Namibia, South Africa, Mauritius, Democratic Republic of 

Congo, Seychelles and recently suspended Madagascar.47 The cooperation and pooling of 

resources from such regional organisations will play a vital role in assisting Southern African 

countries in adopting a multilateral trade system. 

d) Multilateral Public Organisation 
 

One of the most important multilateral public organisations that deal with trade facilitation 

may be that of the World Customs Organisation (WCO)48. The WCO was founded in 1953 as 

the Customs Co-operation Council (CCC).49 Established originally by 13 European countries, 

its membership has expanded to 151 members.50 All aspects of the WCO’s work relates 

closely to questions of trade facilitation with its mission being to enhance the efficiency of 

customs administrations in the areas of compliance with trade regulations, protection of 

society and revenue collection.51  

Another vital multilateral public organisation is the WTO. The WTO is regarded as one of the 

cornerstones of international economic regulation providing a forum for negotiating 

agreements aimed at reducing obstacles to international trade and ensuring a level playing 

                                                            
44 (Entering into force on the 1st of March 1970) 
45 Department: International Relations and Cooperation “SACU History and present status” 2004 
 <http://www.dfa.gov.za/foreign/Multilateral/africa/sacu.htm>(accessed 7 March 2010)    
46 SADC “Profile” <http://www.sadc.int/index/browse/page/99>(accessed 11 February 2010) 
47 ibid 
48 Sohn supra 26 at 146 
49 WTO “Trade facilitation work undertaken by intergovernmental organisations”  
< http://www.wto.org/english/tratop_E/tradfa_e/intergov_e.htm>(accessed 25 February 2010) 
50 ibid 
51 ibid 
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field for all.52 The WTO furthermore provides a legal and institutional framework for the 

implementation and monitoring of these agreements, as well as for settling disputes arising 

from their interpretation and application.53 

e) Other Multilateral Public Organisations 

  
Other multilateral public organisations that oversee aspects of trade facilitation include:  

 the International Monetary Fund(IMF),  

 The World Bank,  

 The United Nations Industrial Development Organisation (UNIDO),  

 Organisation for Economic Co-operation and Development (OECD),  

 United Nations Conference on Trade and Development (UNCTAD), and 

 The United Nations Commission on International Trade Law (UNCITRAL).54  

2.2 Theoretical Approaches 
 

When dealing with International Trade Law it is necessary to bear in mind there are primarily 

two discourses one can follow concerning the adoption of a multilateral trading system 

(MTS). 

On one hand, there is the multilateral discourse that promotes collaboration between states 

under the WTO and on the other hand, there is the bilateral discourse that promotes various 

forms of bilateral agreements as an alternative.55  

With regards to trade facilitation, the multilateralists usually argue that the WTO is the best-

positioned organisation to administer, implement and enforce trade facilitation.56And since 

the nature of trade facilitation is to harmonise juridical and administrative procedures, the 

framework ought to be of an international magnitude and of binding nature.57  
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The bilateralists, on the other hand, argue that Regional Trade Agreements (RTAs) or 

Preferential Trade Agreements (PTAs) are more suitable to handle the specific needs of every 

country or region, and that the scope of the free trade agreement can not only be much 

broader but also more efficient since governments usually express extra political will when 

they have a more active role.58 Bilateralists further argue that RTAs collaborate instead of 

collide with the WTO and that RTAs are a sign of the MTS’s shortcomings.59 It is true that 

RTAs are not in conflicting with WTO law; however their judicial status is becoming more 

and more complex and has become the subject for different academic discussions.60  

Although this paper is predominantly in favour of a multilateral approach in adopting a trade 

facilitation framework, it doesn’t intend on examining the discourses any further while it 

settles to state that the new movement seems to be of a somewhat anarchical nature and the 

cause of the proverbial “spaghetti bowl effect”. 61 

It is not argued that the WTO is perfect; however the fundamental question is whether 

multilateralism can efficiently irritate the negative effects of power politics better than 

bilateral agreements can.62  

2.3 The importance and benefits of trade facilitation  
 

Trade facilitation measures can help countries lower the cost of trade and reduce the margin 

between domestic and international prices to benefit consumers and producers alike.63 Such 

measures includes the simplification of customs procedures, synchronisation of rules and 

laws as well the automation and use of internationally standardised documents to name but a 

few.64  There is furthermore a common understanding that simplifying trade procedures can 

result in significant savings in time, money and human resources that would benefit any 

economy regardless of its level of development or size.65 

                                                            
58 ibid 
59 ibid 
60 ibid 
61 ibid 
62 ibid 
63 Hammer supra 20 at 8 
64 ibid 
65 UN Secretariat Report-Tenth session “The Importance of Trade Facilitation” 2004 3 
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The importance of trade facilitation as an instrument for sustainable development is therefore 

particularly important for the economic growth of LDCs and developing countries in 

Southern Africa. The main reasons for this is the current increase in international trade, the 

explosive IT-development, which has lead to faster, cheaper and more efficient transport 

systems, and the development in the nature of internationally trade goods departing from 

complete goods towards sub-assembled products in different countries.66 

In order not to be left behind, countries in Southern Africa should collectively consider 

investing and further adopting their trade facilitation measures as a tool to reduce transaction 

costs and complexities relating to regional trade thereby also improving the trading 

environment for foreign traders and investors. 

Trade facilitation under the multilateral system is seen has having direct benefits for both 

governments and the business community. The benefits government can expect in pursuing 

trade facilitation measures include:” 

 Increased effectiveness of control methods and transparency 

 More predictable revenue yields 

 More effective deployment of resources 

 Improved trader compliance 

 Accelerated economic development 

 Encouragement of foreign investment”67 

The benefits for business relate to:” 

 Reducing trade transaction costs and delays for traders 

 Faster customs clearance and more transparent release 

 A simpler framework for domestic and international trade 

 Enhanced competitiveness locally and internationally.”68 

Further benefits that accrue from increased trade include higher incomes due to specialisation 

and greater economies of scale.69 In addition, trade brings greater choice for consumers, 
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promotes innovation and is usually associated with better governance and economic 

policies.70  

Trade facilitation can also be especially helpful to Small Medium Enterprises (SMEs) for 

whom the cost of compliance with procedures are proportionally higher.71 And this is all the 

more important even for government seeing as SMEs, as a whole, account in many 

economies for up to 60% of GDP creation.72 

In order to exploit these benefits however, there is an explicit need for political will from all 

governments in Southern Arica so as to facilitate rather than impede trade in the region.  
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Chapter III: 
The History and Development of Trade 
Facilitation 
Historically, trade has been a source of the economic and cultural development of quite a 

number of civilisations. Today, efficiently functioning trade is an important prerequisite for a 

more stable and prosperous world. But such trade is not based on the rules of power. It is 

trade based on an agreed order that takes into account the weakest and systematically 

promotes their fuller integration. It facilitates access of least developed countries to foreign 

markets and thus to financial resources needed for development. 

Former President of the Czech Republic: Vaclav Havel 24 October 2001, International Herald 

Tribune.  

3. Introduction 
 

As established earlier in this paper, trade facilitation looks at the operational aspects of 

international trade and aims to improve the interface between business and government. As 

such, any history relating to trade facilitation is inevitably linked to the history of trade 

liberalisation.73 

Earlier histories of trade liberalisation and attempts to improve cross-border operations can be 

found in numerous texts around the world.74Trade agreements have taken place since the 

beginning of western civilisation. There even exists evidence that Carthage, an ancient city 

state in North African, had a trade treaty with Rome in 509BC and further trade agreements 

relating to the movement of boats around the Mediterranean Sea can also be dated back to 

around 7000BC.75 

If we look at trade facilitation under the WTO today, it becomes apparent that trade 

facilitation is a subject driven by the developed countries especially by the U.S. and the 
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European Union (EU).76 With developing countries and LDCs showing only a reserved 

interest on the subject, arguing that they lack the economical or technological means to 

facilitate the improvements required under GATT.77 Some of their initial unwillingness also 

related to other “Singapore Issues”78, and since it was more or less a “package offer”, trade 

facilitation became even less important.79 

However due to the current developments of world trade,  more pressure has been placed on 

developing countries to focus on implementing trade facilitation measure in order to reap the 

benefits offered by globalisation. At the Ministerial Conference held in Geneva 

1998(discussed below) developing countries stated that although they were prepared to 

discuss on trade facilitation issues, they first needed guarantees of assistance in the form of 

special and differential treatment (S&DT) and technical assistance.80Although initially 

reluctant, WTO Members did eventually agree on such benefits, while the implementation 

issues were still to be discussed.81 

After the collapse of the Cancun Ministerial Conference in 2003, it became evident that trade 

facilitation needed to become an independent issue on the Doha Development Agenda (DDA) 

and in 2004, under the “July Package”; trade facilitation was finally launched as an 

independent trade topic.82 

When the history of trade facilitation is studied today , it becomes clear that the collapses and 

shortcomings of the Ministerial Conferences revolved around other issues, illustrating the fact 

that trade facilitation, as an independent issue, is not one of the subjects that hampers 

negotiations.83 On the contrary, the benefits of trade facilitation seem to be one of the 

questions that the WTO Members can all agree on although there are certain implementation 

issues that still needs to be resolved.84  

                                                            
76 Sheikhan  supra 36 at 22 
77 ibid at 23 
78 (These were called Singapore Issues because disciplines on these issues were first mooted during the 
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What will follow is the step-by-step development of trade facilitation within the context of 

GATT and later the WTO as well as the position we find ourselves today concerning this 

receptive issue.  

3.1 Predecessors and Formation of the WTO  
 

a) The International Trade Organisation (ITO) 
 

The ITO had collapsed under the weight of its own ambitions.                                               

Narlikar, A   

Following the end of the Second World War, international leaders were anxious to erect 

institutions into the international system capable of protecting the world from a possible 

repetition of such disastrous events.85 The US took the lead in advancing the view that free 

trade would represent an important mechanism for consolidating world peace.86 The Allies, 

particularly the US and United Kingdom (UK) thus began discussions on reconstructing the 

world economic order and in 1944, at the Breton Woods conference, those countries signed 

an agreement that set out the outline for a post-war economy.87  

Three pillars were foreseen for establishing and maintaining this international economic 

cooperation: The IMF, the World Bank and the ITO.88 Following the bilateral trade 

negotiations between the US and Britain, successive multilateral conferences were held 

between 1946 and 1948.89 The outcome of this process was the Havana Charter, the draft 

agreement for the creation of the ITO, which was signed by 53 of the 56 countries 

participating in the conference.90 However, despite this promising multilateral commitment, 

the ITO never came into existence.91 

 

                                                            
85 Távora  “The World Trade Organisation and its critics” (LLM Thesis 2007 University of London)  3;4 
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b) The GATT 
 

The failures of the ITO experiment did however help negotiators identify the political 

feasibility of adopting an agreement instead of creating an organisation.92 

In 1945, during discussions on the ITO, the United States proposed a multilateral commercial 

treaty on tariff reductions to be negotiated by the participating countries.93 Behind this 

proposal was the recognition by US representatives that though a multilateral organisation 

such as ITO would need ratification from the Congress, a trade agreement could be 

negotiated and implemented much more easily.94 This fact represented the openness of the 

conditions for the establishment of the GATT, which was to serve as an interim agreement 

until the ITO came into force.95 It was later signed by 23 countries in 1948 and provided a 

provisional framework for multilateral cooperation until the ITO was formed.96 

Notwithstanding the dissatisfaction and relative marginalisation of the developing countries, 

this temporary agreement continued to exist for over four decades.97 

c) The WTO 
 

The formation of the World Trade Organisation, in 1995, was intended to replace the GATT 

and was somehow seen as a framework to rebuild the aborted ITO, tough without the 

constraints that had driven it to its later collapse.98 Some contracting parties of the GATT 

proposed the formation of a more permanent body, as dissatisfaction with the GATT had 

been evident throughout its reigning years.99  

The official establishment of the WTO, marking the completion of the Uruguay Round, was 

thus signed in Marrakesh on April 1994, and was indeed a response to problems to which the 

old GATT structure could no longer cope with.100  
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The Uruguay Round of negotiations resulted in a tripod of rules under the auspices of the 

World Trade Organisation.101 The tripod consists of the GATT 1994, the General Agreement 

on Trade in Services (GATS), and the Agreement on Trade-Related Aspects of Intellectual 

Property Rights (TRIPS).102 

A further consequence for countries joining the WTO is that members are inevitably bound to 

have their national legislation aligned with these commitments taken by the WTO.103 

On Trade Facilitation, the 1996 Singapore Ministerial Declaration directed the Council for 

Trade in Goods “to undertake exploratory and analytical work, drawing on the work of other 

relevant international organisations such as WCO, UNCTAD and UNECE as well as from 

private enterprises and industry groups, on the simplification of trade procedures in order to 

assess the scope for WTO rules in this area.”104 

3.2 Negotiations/Proposals on Trade Facilitation 
 

a)  PreDoha (1997November 2001) 
 

The preliminary work done on the Doha Ministerial Conference included a focused study on 

the need for clarification on the Singapore Issues mentioned above.105 On Trade Facilitation, 

between 1997 and 1999, a large number of proposals were presented to the Council for Trade 

in Goods by developed as well as developing countries.106 

Numerous countries presented country papers to illustrate how modernisation and automation 

of customs procedures had led to gains for traders as well as their Governments through the 

reduction in transaction cost, better deployment of officers and better targeting of scarce 

resources to more risk-prone goods.107 These, inter alia, sought to have clarity as to what 

                                                            
101 Acharya et al “Selected Issues Concerning the World Trade Organisation and the Multilateral Trading 
System” 2004 1 <http://www.wto.org/english/res_e/booksp_e/discussion_papers7_e.pdf>(accessed 28 February 
2010) 
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103 Shashank (Professor, Centre for WTO Studies) “Trade Facilitation: A Brief Negotiating History” 2007 1 
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subjects should be covered under trade facilitation.108 The main issues of concern was 

excessive documentation requirements, lack of transparency, inadequate procedures and a 

lack of modernisation of customs and other government agencies.109 

i) The WTO Ministerial Conference in Seattle 1999 
 

During the preparations for the 1999 WTO Ministerial Conference in Seattle, several WTO 

Members from the developed world lead by the EU, Japan and US, made official submissions 

to the WTO.110 They advocated the launch of negotiations on trade facilitation as part of the 

new WTO Round, despite the persistence by some members that more research was 

needed.111 However, the meeting was unable to agree on the new agenda for the Doha Round 

and the negotiations were not started.112 

There was, however, one notable development for trade facilitation in the Seattle Ministerial 

Conference. 113The range of discussions on trade facilitation was reduced and concentrated to 

Articles X, V and VIII.114  

b) PostDoha 
 

As history shows us, trade facilitation is not a new phenomenon and a number of trade 

facilitation initiatives have become firmly established within the international trade regime.115 

The attention received over the last few years, stemming from WTO’s Doha Trade Round 

discussions, has been quite unsuspected to say the least.116 

i) The Doha Ministerial Declaration 
 

The Doha Ministerial Declaration held on the 14th of
 

November 2001, signalled that the work 

on trade facilitation was in the process of moving to the next phase.117 The Declaration 

sketched out a broad outline of areas where rule making on trade facilitation could be 
                                                            
108 ibid  2 
109 Sheikhan  supra 36 at 25; WTO “Trade Facilitation an overview ”1998 1   
<http://www.wto.org/english/tratop_e/tradfa_e/tradfa_overview1998_e.htm.>(accessed 15 February 2010) 
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undertaken.118 It was agreed that the work programme on trade facilitation would involve 

clarification and improvement of three existing GATT articles, namely Articles V, VIII, and 

X dealing with freedom of transit related issues, fees and formalities connected to importation 

and exportation and publication and administration of trade regulations respectively.119The 

Declaration also placed a special emphasis on extending technical assistance and capacity 

building for developing countries.120  

During the period between the Doha Declaration and the 5th 
  

Ministerial Conference held in 

Cancun, numerous written proposals were filed with the WTO, mostly by developed 

countries and some by developing countries suggesting various improvements to GATT 

Articles X, V and VIII.121 

 A group of developing countries who did not agree with the launching of negotiations on 

trade facilitation consequently formed an alliance called the Core Group.122 On the other hand 

a grouping of developed and developing countries supporting negotiation on Trade 

Facilitation was also formed referred as the Colorado Group.123 The Core Group became an 

important voice in presenting a common developing country position on Singapore Issues.124     

               

ii) First Draft Text (Rev.1) 
 

The strong position of the developing countries of not starting negotiation on Singapore 

Issues was reflected in the first draft text 125 presented for the Cancun Ministerial Conference. 

“Paragraph 16 of this draft offered two options for the Ministers: 

 To commence negotiations on the basis of modalities set out as Annex G to the 

document, or 

 To continue the clarification of issues in the council for Trade in Goods.”126 
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The Annex G stated that “negotiations shall aim, by clarifying and improving relevant aspects 

of GATT Articles V, VII, and X of the GATT 1994, at the establishment of an agreement to 

further expedite the movement, release and clearance of goods, including goods in transit”.127 

It also stated that for developing and LDCs, their implementation capacities shall be an 

important factor to take into account in the negotiations, also making general reference to 

S&DT, adequate technical assistance and capacity building support for developing countries.  

The Core Group took the lead in this regard in opposing the draft texts presented on all four 

Singapore Issues, having specific regard to the lack of capacity to implement these new 

commitments.128  

iii) Second Revision of the Draft Ministerial Text 
 

The second revision of the draft Ministerial text129  further unbundled the four Singapore 

issues by suggesting different treatment for the various Singapore Issues.130 On Trade 

Facilitation, it dropped the option of continuing with the clarification process and directed to 

commence negotiations on the basis of modalities set out in “Annex E”.131  

A large number of developing countries viewed this revision as highly unbalanced and 

tailored to suit the position of most major developed countries.132 This led to strong 

statements against the revised text during the informal meeting of the Heads of Delegation.133 

The Cancun Ministerial Conference therefore failed to arrive at a consensus on the treatment 

of Singapore Issues which inevitably led to its collapse.134  

The Green Room deliberations during the Cancun Ministerial did however set the 

groundwork for a future compromise solution on this contentious topic.135 During the Green 

Room talks, the main applicants on the Singapore issues offered to drop three out of the four 

subjects from the negotiating agenda namely: Trade & Investment, Trade & Competition 
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Policy and Transparency in Government Procurement, leaving trade facilitation as the only 

subject left on the table.136  

iv) The AnnexD Modality (see Appendix A) 
 

The modality for negotiation, contained in Annex-D of the framework agreement, reflected 

the issues of concern from developing country members raised prior to and after the Cancun 

Ministerial Conference. 137 

 Intensive negotiations took place within the parameters of submissions relating to this 

framework agreement and one of the most controversial issues that came up during the 

discussions was the subject of technical assistance and capacity building.138  

The developed countries argued that WTO was not an aid-giving agency, and hence financial 

support could not come within its sphere.139 Some argued that they provided technical 

assistance on a bilateral basis and it would be very difficult for them to arrive at a connection 

between bilateral technical assistance and multilateral commitments.140  

On the whole Annex–D turned out to be a moderately balanced document aiming to clarify 

and improve GATT Articles V, VIII, and X to enhance technical assistance and capacity 

building for developing countries.141This modality was thus clearly not authored by a group 

of developed countries and it took into account the sensitive needs and concerns of 

developing countries.142  

 

v) Negotiating Process Post Annex – D 
 

In order to give effect to the July framework Agreement on Trade Facilitation, a devoted 

“negotiating group” on trade facilitation was formed on 12 October 2004 in the WTO.143 

Most of proposals addressed the primary aim of the negotiation, namely to clarify and 
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improve GATT Articles V, VIII, and X.144 A revised document relating to these proposals is 

brought out as and when new proposals are tabled.145 During the period of compiling this 

paper there have been nineteen revisions of this document, the last being dated on the 30th of 

June 2009.146 All these proposals have been compiled by the WTO Secretariat in a document 

labelled: TN/TF/W/43.147                                                                                          

3.3 Conclusion 
 

In conclusion it can be said that negotiation on trade facilitation has navigated a long way 

from where it is today. Throughout negotiations the heart of the agenda seems to have its 

focal emphasis on the simplifying of trade procedures for traders and government agencies 

alike. While the matrix of proposals on the table promises an ambitious outcome, it would 

also need to address the problematic issues of technical assistance, capacity building and 

special and differential treatment.148 

Delays in the completion of the Doha Round however, ultimately mean that the benefits of a 

trade facilitation package are not likely to be felt anytime soon.149 Nevertheless, there are 

much countries can do at a domestic level through the guidance of current multilateral 

provisions and proposals relating to trade facilitation, even in the absence of a concrete WTO 

agreement. 
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Chapter IV: 
Barriers Facing Southern African Trade 
“The lowering of tariffs has, in effect, been like draining a swamp. The lower water level has 

revealed all the snags and stumps of non-tariff barriers that still have to be cleared away…” 

B.A. Jones, New York Times, 10 July 1968; 

4. Introduction  
 

From 1948, with the introduction of the GATT leading to the formation of the WTO, 

reducing tariff barriers have been the major focus of all participating countries.150 Thus the 

initiation of the process of trade liberalisation by the GATT became almost synonymous with 

the lowering of tariffs, while the critical issue of NTBs remained on the margins until its 

supersession by the formation of WTO in 1995.151 

Notwithstanding ongoing problems with rules of origin (RoO) pertaining to tariff 

concessions, liberalising trade through tariff reductions has enjoyed meaningful successes in 

Southern Africa in recent years thanks to the WTO, the Uruguay Round agreements, 

unilateral liberalisation under structural adjustment programmes, and through the SADC free 

trade agreement (FTA).152  

The overall record of regional trade in Southern African is however one of dismal failure and 

remains miniscule, accounting for around 12% of cross-border trade and on average 5.3% of 

gross domestic product (GDP) for Southern Africa.153 Some believe that the reason for this 

poor trade cooperation among countries relates to the high tariffs, however stronger evidence 
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suggests that the major reason is related to NTBs that stifle the movement of goods crossing 

its borders.154   

According to a  statement made by Carlos Fortin, an officer in Charge of the United Nations 

Conference on Trade and Development, the average customs transaction in Africa involves 

20–30 different parties, 40 documents, 200 data elements (30 of which are repeated at least 

30 times) and the re-keying of 60–70% of all data at least once.155 

Even though tariffs have progressively fallen across the world, the cost of complying with 

customs formalities, for example, has in some cases surpassed that of tariff duties.156 Such 

costs and inefficiencies provide a compelling case for implementing multilateral trade 

facilitation measures in order to make participation in regional and even international trade 

easier, faster and cheaper157 for traders.158  

However as this paper will explain in the proceeding chapters, change in local or even 

regional policies alone are not sufficient to brake the current barriers facing Southern African 

trade. What is required, according to Ambassador Lin of Taiwan, is the harmonisation of 

Southern African policies and procedures through compliance with WTO rules and other 

international standards.159 Thus calling for the formation of a multilateral framework in order 

to create certainty and transparency not only for trader’s operating within the region but also 

those trading with other members of the WTO, who have similarly adopted such standards.160  

Before looking trade facilitation measures and guidelines provided by the WTO, one needs to 

first establish what these barriers are and to what extent they impede the flow of goods in and 

out of Southern Africa. The following sections will thus briefly introduce and explain what 

tariff barriers are and the impact they have on trade( in the context SACU) and then focus on 

and attempt to identify the major NTBs faced by Southern Africa, its regional blocks and its 

specific member countries. 
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4.1 Tariff Barriers in Southern Africa 
 

a) Defining Tariff Barriers  
 

Tariffs, which are taxes on imports of commodities into a country or region, are among the 

oldest forms of government intervention in economic activity today.161SADC defines a tariff 

as duty placed on imported goods going from one customs territory to another.162  

Tariffs add to the overall cost of imported goods and are one of several trade policies that 

countries use in order to maintain that delicate balance between the pursuit of efficiencies and 

the government's need to ensure low unemployment.163  

Customs tariffs, presented in various forms, are an integral part of trade and economic policy 

for states and are implemented in order to pursue various objectives.164 Tariffs are levied in 

various forms including: Ad valorem, specific, revenue, prohibitive and protective as 

discussed below.165 

i) With an ad valorem duty the importer is required to pay a fee which is calculated as a 

percentage of the value of the goods being imported.166 An example of an ad valorem 

tariff would be a 15% tariff levied by Japan on South African automobiles.167 The 

15% is a price increase on the value of the automobile, so a R100, 000 vehicle would 

now costs R110, 500 to Japanese consumers. This price increase protects domestic 

producers from being undercut, but also keeps prices artificially high for Japanese car 

shoppers.168 
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ii) Specific tariffs are set amounts which are levied on products which are imported, 

regardless of values.169 A country could for example be levied a R150 tariff on each 

pair of shoes imported, but levied a R2000 tariff on each computer imported.170 

iii) A revenue tariff or a specific excise duty, can be used to increases government 

funds, for example, a country that does not grow bananas may create a tariff on the 

importation of bananas thereby making money from businesses that import these 

bananas.171Similarly specific excise duties can be levied for revenue purposes on 

luxury goods such as spirits, beer, cigarettes/tobacco and new cars with the effect that 

local and imported items are treated equally.172 

iv) Protectionism is when nations put in place tariffs in order to promote the interests of 

domestic producers by restricting importers.173 This is common in many developing 

nations, but it is also frowned upon, primarily by nations who want to export their 

goods in other countries.174  

v) A prohibitive tariff is one so high that it discourages the importation of any specific 

item.175 For instance in 1995 the average tariffs in OECD countries stood at 214% for 

wheat and 154% for barley.176 Similarly, up until the early 1990’s prohibitive tariff 

levels were used to protect the automotive industry, resulting in low levels of 

imported vehicles into South Africa during that time.177 

b) Why are Tariffs Used? 
 

Tariffs are implemented for two clear economic purposes.178 Firstly, they provide revenue for 

the government and secondly, they improve economic returns to firms and suppliers of 

resources to domestic industry that face competition from foreign imports.179 
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Free trade benefits consumers through increased choice and reduced prices, but because the 

global economy brings with it uncertainty, many governments impose tariffs and other trade 

barriers to protect their infant industry and developing economies, but are also often used by 

advanced economies with more developed industries. 180Here are the five of the top reasons, 

according to Brent Radcliffe (a well known International Economist), tariffs are used today: 

Protecting Domestic Employment - The levying of tariffs is often highly politicised as the 

possibility of increased competition from imported goods can threaten the domestic industries 

of countries.181 These domestic companies may have to fire workers or shift production 

abroad to cut costs, which means higher unemployment and a less happy electorate.182  

Protecting Consumers - A government may also levy a tariff on products that it feels could 

endanger its population.183 For example, Botswana may place a tariff on imported pork from 

China if it thinks that the goods could be tainted with disease. 

Infant Industries - The use of tariffs to protect infant industries can be observed by the 

Import Substitution Industrialisation (ISI) strategy employed by many developing nations.184 

The government of a developing economy will thus levy tariffs on imported goods in 

industries in which it wants to promote growth.185 This increases the prices of imported goods 

and creates a domestic market for domestically produced goods, while protecting those 

industries from being forced out by more competitive pricing.186 Thereby also decreasing 

unemployment and allowing developing countries to shift from agricultural products to 

finished goods.187 

Criticisms of this sort of protectionist strategy revolve around the cost of subsiding the 

development of infant industries.188 If an industry develops without competition, it could wind 

up producing lower quality goods, and the subsidies required to keep the state-backed 

industry afloat could drain the economic growth of a country.189 
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National Security Barriers - are also employed, mostly by developed countries, in order to 

protect specific industries deemed strategically important (such as those supporting national 

security).190 Defence industries are often viewed as fundamental to state interests, and often 

enjoy significant levels of protection.191  

Retaliation- Countries also sometimes set tariffs as a retaliation technique if they think that 

a trading partner has not played by the rules.192 For example, if South Africa believes that the 

United States has allowed its tea producers to brand its domestically produced tea “Rooibos” 

(a name given to a specific tea only grown a small area of the Western Cape region in South 

Africa), it may levy a tariff on imported meat from the United States.  

 

c) Significance of Tariffs  
 

Although difficulties in accessing tariff information is strictly speaking a NTB issue, the 

author felt it would be fitting to briefly introduce the importance of  easy access to  tariff 

information and later on divulge in the specific issues and proposals relating to modernisation 

and simplification of systems pertaining to accessing such information. 

The significance of tariff information goes beyond multilateral tariff negotiations and is 

relevant for a diverse group of stakeholders.193 Exporters need to know what the applied 

tariffs are should they wish to compare the market access conditions of their products with 

the ones originating from other countries.194 Trade promotion agencies are interested in 

estimating the actual prospects for market access for a given product and destination.195 

Based on tariff information, trade analysts and policy makers can evaluate trade policy 

impact, such as gains associated with various trade liberalisation scenarios.196 
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d) Southern African Customs Union (SACU) 
 

SACU is a customs union agreement that is in force between South Africa, Botswana, 

Lesotho, Namibia and Swaziland (BLNS) with all member states sharing similar Customs 

and Excise Legislation.197 In terms of the agreement, goods are traded free of duty between 

members and provides for a common external tariff to non member countries.198 Import 

tariffs are levied at the first point of entry in SACU and the dutiable value of imported goods 

is calculated “Free on Board” (FOB) in the country of export.199 

Countries are required to set the applied Most Favoured Nation (MFN) Common External 

Tariff (CET) in consultation with its SACU partners.200 However in some cases, it appears 

that the structure of the CET does not adequately reflect the needs of the individual 

economies of the other SACU members.201 

The simple average rate of SACU's applied MFN CET decreased from 11.4% in 2002 to 

8.1% in 2009.202 The pattern of protection has shifted in favour of agricultural products, with 

an average rate for agricultural products203 of 10.1% in 2009, up from 9.6% in 2002, against 

an average rate for non-agricultural products204 of 7.8% in 2009, down from 11.6% in 

2002.205 

The tariff structure has been simplified dramatically in recent years and in 2009, 96.8% of all 

tariff lines carry ad valorem rates, up from 75% in 2002.206 The number of tariff lines with 

mixed duties has been reduced from 1,774 in 2002 to 98 in 2009 and those with specific 

duties have been reduced from 195 to 109.207 

Mixed duties apply to agricultural products, textiles, coal, and footwear.208 Specific duties 

apply mainly to agricultural products, coal, and some textiles with their ad valorem 
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equivalents ranging from zero to 60%.209 Compound duties are no longer applied by SACU 

however there remains five tariff lines with formula duties.210 

Tariff bindings by all SACU members are at ad valorem rates seeing as the imposition of non 

ad valorem rates on some tariff lines creates the risk of non-compliance by SACU Members. 

This is due to the fact that their individual tariff bindings and duty formula’s (based on 

reference prices) does not ensure conformity WTO obligations under the Agreement on 

Customs Valuation.211 

e) Tariffs and Modern Trade today 
 

The function tariffs play in international trade has declined in modern times.212 One of the 

primary reasons for the decline is the introduction of international organisations such as the 

WTO designed to improve free trade in the world.213 Such organisations make it more 

difficult for a country to levy tariffs and taxes on imported goods, and can reduce the 

likelihood of retaliatory taxes being enforced as well as reduce the production and 

consumption distortions created by tariffs.214 These distortions are usually the result of 

domestic producers making goods due to inflated prices, and consumers purchasing fewer 

goods because prices have increased.215  

Tariffs on manufacturing goods have been reduced to low levels through eight successive 

rounds of the WTO and its predecessor, the GATT. 216As of 2005, the average tariff stood at 

roughly 3% in high-income countries, and 11% in developing countries, figures that 

according to the World Bank were at least three times higher in 1980.217 This has resulted in 

the promotion of goods crossing borders, therefore improving regional as well as 

intercontinental trade.218  

Under the market access offer by the Uruguay Round, South Africa has taken the lead in the 

process of reducing its number of tariff lines and binding levels to figures below of what is 

expected by the WTO standards. It has also rationalised 10 000 tariff lines down to between 5 
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000 and 6 000 by the end of the five-year adjustment period following 1995.219                                                

It has furthermore cut back tariff lines from the 80 different levels of the past to six levels at 

present: 0 per cent, 5 per cent, 10 per cent, 15 per cent, 20 per cent and 30 per cent, with only 

a few exceptions, notably in clothing and textiles and motor industry manufacturer.220  

For importers, tariff barriers can make it difficult to bring goods into a country. The importer 

may be forced to import less because the tariff barriers cannot be afforded otherwise, and it 

may need to charge more for the goods to make importing worthwhile.221 Tariffs are designed 

to force importers to do this to level the field between domestic producers and importers, 

allowing costly domestic producers to compete with importers who may be able to bring in 

goods at lower cost.222 

Because of this, countries have opted rather to use NTBs, such as quotas and export restraints 

to levy goods crossing its borders. Hence the primary focus of this paper surrounds 

identifying critical NTBs that further stifle the movement of goods in Southern Africa and 

then later deal with solutions offered to address such barriers. 

 

4.2 NonTariff Barriers Facing Southern Africa  
 

a) Introduction  
 

Problems and deficits facing trade in Southern Africa are well known and include multiple 

NTBs undermining cross border trade with specific reference to those NTBs that hamper 

cheap, fast and smooth movement of goods crossing its borders. 

The attention of policy makers and international organisations has therefore shifted to NTBs 

as the primary sources of hindrance for the furtherance trade liberalisation and as a key 

access concern for developing countries.  
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The legal definition of NTBs according to the OECD is that NTBs constitute any instrument 

that is in violation of WTO law.223 Non-tariff measures (NTMs) on the other hand are policy 

measures that have the effect of limiting trade, with no implied judgement on the legitimacy 

or otherwise of these measures.224 

The WTO has no general definition of what a NTB is, however NTBs have been commonly 

defined by authors as: any regulation of trade other than a tariff or other discretionary policy 

that restrict[s] international trade. These include export prohibitions; export quotas; export 

licensing; export duties and levies; and minimum export prices.225 

In contrast to legitimate non-tariff measures (NTMs) that are based on legitimate policy 

objectives such as public safety, health, security, environmental or consumer protection, 

NTBs may be dictated by protectionist designs, which are incompatible with GATT and 

WTO principles and thereby impose unjustified burdens on traders.226  

Some NTBs do exist for legitimate reasons such as consumer protection or as a component of 

business methods necessary for doing trade and are referred to as legitimate trade measures 

(LTMs).227 These measures only become genuine NTBs when they are implemented in such a 

way that they add unnecessarily costs or inhibit trade, or are applied in an illegitimate 

manner.228 This chapter will however only attempt to identify the major NTBs facing intra-

regional trade within in Southern Africa with only a brief mention of NTMs. 

Ultimately NTBs refer to the wide and heterogeneous range of policy interventions other than 

border tariffs that affect and distort international trade.229 NTBs are commonly divided into 

three broad categories, namely: 

 Health, Safety and Environmental NTBs  including export bans, sanitary and 

phytosanitary requirements(SPS), standards and conformance requirements; 

Essentially, technical standards and SPS measures are put in place to protect health, 

safety and animal and plant life, however when these measures are applied 

                                                            
223 Dhar et al “Taming Non-Tariff Barriers: Can WTO find a solution?” 2006  3   
<http://www.unescap.org/tid/projects/postdoha_s5dhar.pdf>(accessed 21 March 2010) 
224 ibid 
225 Mashindano et al “Elimination Of NTBs Towards SADC Investment Promotion”  2008 10        
<http://www.foprisa.net/publications/documents/NTBsinSADC.pdf >(accessed 12 March 2010) 
226 Imani Development “Inventory Of Regional Non Tariff Barriers: Synthesis Report” 2007 6 
<http://ntb.africonnect.com/media/ntb_synthesis_2007_final.pdf>(accessed 14 March 2010) 
227  Mashindano supra 294 at 10 
228 ibid 
229 Beghin supra 178 at 2 

 
 
 



44 
 

inconsistently with international standards they can provide serious barriers to trade 

and impact heavily on the competitiveness of  private businesses.230 

 Trade policy NTBs include: much broader policy measures such as export 

assistance,  export taxes, import licenses, public import quotas, state trading and 

import monopolies, production subsidies, tax concessions and trade remedy practices 

(such as anti-dumping, safeguard and countervailing measures); 

These barriers either directly hinders trade through quantitative measures or through 

cost/price reduction on fair competition, monopolistic or restricted import trade in 

countries.231 

 Administrative NTBs simply relates to administrative disincentives for exporters and 

includes: customs clearance delays, a lack of transparency and consistency in customs 

procedures, poor transport service, overly bureaucratic and arbitrary processing 

methods and documentation requirements for consignments, corruption, high freight 

and transport charges and services that are not user-friendly.232 

NTBs are usually applied fairly arbitrarily, difficult to quantify and appear to be more 

prevalent in trade between developing countries.233 They are also often linked to 

historic bureaucratic and trade cultures of particular countries and usually occur at 

various levels of administrative systems.234  

Most importantly, in the context of this paper, NTBs hamper intra-regional trade because 

they diminish the potential benefits which could be derived from the trade preferences 

offered through not only the WTO but also those benefits under SADC and SACU, since 

these regional economic communities are seen as developing mechanisms for dealing with 

NTBs.235 Moreover overlapping membership236 in itself creates a major NTB for Southern 

Africa trade. Financial costs associated with dual memberships, lack of harmonisation of 

policies(especially in the area of customs procedures), large information gap at policy making 
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and implementation levels and changing political position of member countries of different 

RECs are few among many problems created by overlapping membership.237 

By looking at various empirical studies, the following sections brake down these three 

categories mentioned and explore the impact of specific NTBs faced by Southern Africa as a 

whole, SACU, SADC as well as individual countries within these regions. The purpose being 

to inform the reader of the fundamental and recurring NTBs prevalent in these countries and 

regions, before divulging in the solutions and recommendations offered by the multilateral 

system. 

The author is well aware that the core NTBs within the specific regional blocks and countries 

are somewhat similar and do overlap to a large degree. None the less it is essential to look at 

various studies and surveys done on Southern Africa as a whole, regional level and national 

basis in order to develop a priority list of the most prolific NTBs that continually exist and 

found in Southern African countries. 

b) Prevalent NTBs in Southern Africa  
 

There is a consistent view expressed by the business operators in Southern Africa that, as a 

whole, NTBs prevailing in the region has a serious impact on trade, business costs and 

market access.238Non-Tariff Barriers within the region have become considerably less 

identifiable as trade liberalisation and tariff reform processes have been implemented over the 

last decade.239 In the past state intervention through price controls, foreign currency controls, 

import licensing and state marketing meant that such barriers to trade were obvious to all 

concerned.240 Today most of these controls have been lifted in most countries with the result 

that prevailing NTBs tend to be more arbitrary, qualitative and non-transparent.241  

A review by Imani Development Group on the various reports and input given by Southern 

African countries attempts to unveil this issue and identifies the most prevalent NTBs in the 

region as follows: 
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i) Arbitrary NTBs: There exists a surplus of such NTBs in Southern Africa, most of 

which tend to be very product specific and sometimes of seasonal or limited 

duration.242 Included in this category are such actions as follows: 

NTB Primary Reason 

Non-acceptance of SADC / Certificates of 

Origin 

Non-notification of change of verifying 

signatures, suspicion of authenticity of 

declaration 

Changes in road and border tolls 

 

Short-term revenue generation 

Temporary bans on selected products 

 

Local industry protection, vested interests, 

health protection 

Non-acceptance of certificates and trade 

documentation 

 

If the documents are in order then often 

due to corrupt practices as border posts 

Visa requirements Lack of harmonisation and revenue 

seeking 

Non-acceptance of national Standards 

 

Inability for verification at national level, 

lack of regional accreditation processes, 

MRA243 not in place 

Pre-shipment Inspection  

 

Prevent transfer pricing and under-

invoicing 

Restrictions on transport mode  Protection of local transporters, revenue 

collection                  

Incorrect tariff classification  Corruption, revenue collection, lack of 

suitable training 

Poor collection and 

dissemination of trade data 

Inadequate human resources, lack of 

computerisation. 

                                                                                      Source: Imani Development, 18-19 

ii)  Agricultural NTBs: Without a doubt and somewhat ironically the most prevalent 

NTBs faced by traders within Southern Africa is in agricultural commodities, with 

                                                            
242 ibid 
243(Mutual Regulation Agreements) 

 
 
 



47 
 

particular commodities facing restraints such as import and export bans, quota 

restrictions, variable SPS and TBT restrictions, licensing requirements and 

seasonal restrictions.244The irony is that these are the same countries that are 

clamouring for easier access for their agricultural commodities into the developed 

world.245  

 

Manufactured goods on the other hand have historically faced fewer restrictions 

and when they did exist they usual met national standards or RoO requirements.246 

None the less, since the Uruguay Round and leading up to the Doha Round of 

negotiations, this category has come under increased focus. A study by the World 

Bank estimates that barriers to manufacturing exports make up around 70% of the 

total export barriers faced by developing countries and that three-quarters of the 

gains from further manufacturing liberalisation would go to developing 

countries.247  

 

Currently there exist very little intra-regional trade in mineral products and 

restraints tend to be more focused on exports such as single channel marketing, 

export permits and the like.248 

 

iii)  Customs Administration: This still appears to be a significant NTB in the region 

as the disparity in the efficiency and effectiveness of Customs administration in 

different countries tend to be huge.249This disparity ranges from highly 

computerised systems linking Customs and traders thereby enabling goods to be 

cleared in a matter of hours, to a very bureaucratic, corrupt, manual systems that 

can see goods taking weeks to clear.250 

 

iv)  Infrastructure: Technically the quality of infrastructure (including the cost and 

efficiency of public utilities) is not an NTB, but in the context of regional trade, it 
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can be the most important barrier to trade.251 Nearly every country report has 

raised the issue of poor road, rail, airport and harbour facilities as a major barrier 

to trade in their region.252 The time and cost of transport is a massive burden to the 

land-locked countries such as Botswana and Lesotho253 (internal transport often 

costing as much or more than the cost of shipping a product from overseas).254 

Variable tolls, variable axle-loading regulations, different insurance and bond 

guarantee systems etc, all add to the burden of moving goods within the region.255  

 

Therefore it is imperative that Southern Africa unites in addressing these NTBs as they not 

only restrict trade but also challenges regional growth by hindering trade liberalisation and 

economic integration.256 The removal of these barriers will thus not only increase intra-

regional trade, but will also lead to employment creation, lower consumer costs and create 

more revenue for the fiscus.257 

Lastly, it is important to note that Southern Africa should not only be seen as the victim of 

the growing prevalence of NTBs, countries are also prone to using these NTBs themselves to 

keep out the exports of other African countries. Notably Multi-Fibre Agreement (MFA) 

quotas and voluntary export restraint’s (VERs) have helped their exporters by shielding them 

from competition from other developing regions.258 Many NTBs in the region are also linked 

to legitimate public policy objectives, for example health, safety or environmental protection, 

and may be in place for valid regulatory reasons.259 It is therefore not feasible simply to 

reduce or eliminate an arbitrary proportion of such measures.260 But given the WTO 

Ministerial mandate, neither can negotiators avoid addressing them.261 
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c) Prevailing NTBs Identified In SADC 
 

Following the Uruguay round for negotiation of Marrakesh 1994, all SADC countries became 

parties to the WTO.262 Today SADC comprises of 14263 countries, with a total population of 

approximately 215 million people.264  

This big market provides country’s with the opportunity to exchange goods (produced in their 

countries) with each other so as to promote regional development and alleviate poverty.265 

SADC member states have committed themselves to the removal of NTBs and thus embarked 

on a process which includes the harmonisation of customs rules and procedures; the 

harmonisation of Sanitary and Phyto-Sanitary measures (SPS) and the implementation of 

common Rules of Origin.266 

SADC, in its endeavours to achieve these goals, has developed a Protocol on Trade to which 

13267 Member States have currently acceded to.268 This Protocol identifies and calls for the 

elimination of various forms of NTBs which prevent trade and investment in the region.269 

Article 6 of the SADC Protocol on Trade provides that Member States, in relation to intra 

SADC trade, are obligated to: 

 Adopt policies and implement measures to eliminate all existing forms of NTBs. 

 Refrain from imposing any new NTBs.”270 

The following are NTBs identified and targeted by the SADC protocol and also by the WTO 

in realising the economic gains and potential from this rather large market.271” 
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 Imposition of charges for services or clearances other than those internationally 

agreed, or above internationally agreed levels. This includes import and export license 

fees, administrative charges, transit bonds, and special deposits. 

 Misuse of legal measures concerning movement of persons (passports, visas, health 

documents). 

 Improper administrative interventions. Customs authorisations and procedures may be 

used to impede the passage of products and traders for example. 

 Lack of capacity to meet SPS and other quality standards imposed by importing 

countries. (The lack of harmonised SPS and other quality standards within the SADC 

region may also constitute a NTB) 

 Inadequate/lack of trade-support, finance and transport services and information 

relating to market information, electronic communications systems and standards 

authorities.”272 

Although not strictly an NTB, deficiencies and inadequacies in infrastructure such as ports, 

roads, airports, and border posts still pose what many would argue, the most significant 

constraint to trade in the region.273Hence, for the purposes of this paper infrastructure and 

transport issues are given equal weighting in determining NTBs within the region. 

d) Prevailing NTBs within SACU 
 

Article 2(a) of the 2002 SACU Agreement identifies one of its objectives as: “to facilitate the 

cross-border movement of goods between the territories of the Member States.”274  

Although tariff barriers and quantitative restrictions have mostly been eliminated between the 

SACU members, NTBs have been identified as a major impediment to further integration 

within the region.275 According to the trade policy review of SACU, published by the WTO 

Secretariat on 4 November 2009, intra-SACU trade has been on the increase since 2003.276 

However, more than 95% of the commercial flows within the customs union involved South 
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Africa as a destination or supplier.277 Although South Africa accounted for half of the total 

BLNS trade throughout the review period, the intra-SACU component of South Africa’s total 

trade accounted for only 11% and 0.4% of South Africa’s total exports and imports 

respectively.278 During the review period the total trade among the BLNS member states was 

calculated as negligible.279  

 

In the trade policy review, various NTBs were identified which currently restrict intra-SACU 

trade.” These included: 

 seasonal import bans 

 price controls 

 levies and surcharges 

 customs administration procedures and 

 border transport charges.”280  

Furthermore within SACU various key NTMs were also identified as not yet been fully 

harmonised, these were listed as: 

 quantitative restrictions;  

 customs procedures;  

 standards and technical regulations;  

 SPS  measures; 

 competition policy; and 

 internal taxes.281  

The main barrier facing traders in the SACU region has also been identified as existing in 

agricultural commodities.282 Import permits are required for most agricultural imports by 

SACU member states.283 Furthermore SPS requirements are particularly stringent, especially 

in South Africa, where agricultural goods are subject to additional quality standards or 

technical regulations.284 The SACU member countries also apply measures aimed at 
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encouraging domestic production of certain agricultural goods, including seasonal import 

bans on controlled crops, tariff rate quotas, and additional duties on the importation of certain 

agricultural products, infant industry protection and government incentives for increased 

agricultural production.285  

Customs administration, regulation, procedures and documentation requirements have also 

been identified as considerable barriers to trade in the region.286 In terms of the ease of 

trading across borders, customs procedures of the SACU member states do not perform well 

on a global scale.287 In a recent survey by the International Finance Commission, among 183 

countries Lesotho ranked 143rd, South Africa 148th, Botswana 150th, Namibia 151st and 

Swaziland 158th.288 The customs automation option used by Botswana, Namibia and 

Swaziland (not yet fully computerised) differs from the system used by South Africa, while 

Lesotho’s customs procedures are sadly not yet automated.289 Goods traded within SACU 

must also be declared at each border post and comply with the strict requirements of each 

SACU member state.290 

 

Harmonisation has also been identified as a major obstacle to trade in the region as each 

SACU member applies its own Value Added Tax (VAT) or sales tax regime.291 This creates 

an economic border on intra-SACU exports and imports.292 Botswana, Lesotho, Namibia and 

South Africa levy VAT at different rates, while Swaziland still imposes a sales tax.293 

Exporting goods from one SACU country to another also requires the transporter not only to 

apply for the VAT/sales tax refunds from the exporting country but also to pay the relevant 

tax to the importing country.294 This means papers have to be filed in two different countries, 

increasing trading costs and encouraging smuggling and tax evasion.295  
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Due to the differences in the internal tax systems border controls are still maintained within 

SACU.296 The harmonisation of internal taxes can thus greatly facilitate trade and foster 

further economic integration.297 

e) NTBs at a National level 
 

i) South Africa 
 

The majority of issues facing South African traders are indicated to be problems faced 

outside of South African borders, such as preferences disappearing one day and import bans 

instituted the other without much forewarning by other countries in the region.298 

The most predominant NTBs affecting exports from South Africa include: 

 uncertainty regarding appropriate documentation and time required to clear customs; 

 visa costs and problems; 

 identifying and conforming to standards requirements of importing countries; and 

 the need for multiple SPS testing, in both country of origin and destination.299 

Although South Africa is well ahead of its SADC partners, it has recently been severely 

criticised for the shocking state of its infrastructure, specifically to the conditions and 

effectiveness its roads and railway systems, the lack of cold room facilities at airports, the 

containerisation and congestion problems facing the port of Durban and the limited nature of 

air cargo and air passenger links.300 

Other constraints relate to:  

 Theft of products at SA border posts; 

 visa control by the Department of Home Affairs; 

 the various insurance issues on exported products into SADC; 

 uncertainty due to overlapping multi-and bilateral trade deals and differing 

requirements; 
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 Black Economic Empowerment (BEE) criteria affecting Government Procurement; 

and  

 some of the existing government monopolies.301 

The strict and complicated RoO also inhibit the flow of regional imports into South Africa.302 

Some traders have also struggled to ascertain the correct South African requirements with 

regard to SPS measures and testing certification.303 South Africa furthermore has import bans 

on specific products, mostly for health, environment and safety grounds, but also on second 

hand goods which potentially hinder regional trade.304 

ii) Botswana 
 

Botswana has not emplaced any explicit NTBs since 2004, however some of what are 

essentially NTMs have become virtual NTBs when there are not enough experienced staff in 

place to administer them.305 Various SARS initiated transit procedures have a definite 

irritating impact on trade in the region.306 

The fixation with catching the few in number of intentional cheaters has an impact on the 

98+% of legitimate operators and manufacturers.307 GABCON, as a ‘dry port’, is apparently 

not utilised as much as it could be by exporters since the containers go by rail, which is both 

slow and expensive compared to road transport.308 The unfortunate trade off is that more 

cumbersome and complex transit arrangements have to be made for road transit.309 

The Drugs and Related Substances Act, 1993 established a Board to manage and review the 

registration of all drugs utilised in non government facilities and practices.310 The procedures 

under the Act for registration are complex and require a very large database to be assembled 

for each drug submitted for registration.311 Due to this workload, up until about 2004 several 

drugs utilised in Botswana were granted a waiver while the registration process was taking 
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place.312 This waiver process was halted around 2004, however the build-up has not been 

cleared thus resulting in a situation whereby over half the drugs readily available in South 

Africa are no longer available in Botswana.313 What was planned to be a straightforward and 

legitimate NTM justified on the grounds of safe guarding public health has now turned into a 

high impact NTB.314 

iii) Namibia 
 

Institutional coordination in Namibia towards removal of NTBs is under progress although 

the private arm Namibia Trade Forum (NTF), established in 2005, is weak in undertaking the 

appropriate measures necessary.315 There are no less than six ministries, the Namibian Police, 

two marketing boards and a statutory board involved in the management of imports and 

exports thus creating massive uncertainty and burdensome admin for traders.316 The onus is 

upon the applicant to collect all relevant permits/ certificates from line ministries and other 

bodies, before a commercial import/ export permit application can be made to Ministry of 

Trade and Industry.317 For certain goods, up to three different points of control could 

apply.318 

It was also found that for all non-SACU SADC imports an import license is required, even if 

a product does not feature on the positive list.319Furthermore no general import licensing 

applies to SACU trade thereby creating unlevelled playing between SACU and non-SACU 

SADC trade.320 

Progress is currently slow on the harmonisation of transit traffic procedures between Namibia 

and its regional partners, not in the least due to the large number of sovereign states 

involved.321 Namibia (Government and industry) has called for the abolishment of “third 

country rule” and for the introduction of a Single Administrative Document (SAD) for all 

SADC trade.322 Key informants interviewed were in favour of streamlining of customs 
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clearance documentation. Although current talks among SADC members favour adopting a 

commonly recognised SADC customs clearance form, the benefits of adopting international 

standardised customs clearance form would not only guarantee clarity and familiarisation for 

foreign traders but will also create a sense of security and certainty amongst local 

governments (who don’t have the money to waste on experimental procedures) as history 

proves the success of adopting such documents. 

Other observations included:” 

 Visa requirements for travelling Namibians into Zambia (and vice versa) present a 

real hassle for Namibian (and Zambian) transport companies; 

 Import of sugar from the SADC sugar producing countries has been monopolised by 

South African companies who buy up the entire SACU quota resulting in limited 

access for Namibian importers to Zimbabwean sugar. The SADC Trade Committee 

has insufficient muscle to address this unfair trade practice and in Namibia no 

institution exists that is fit enough to deal with unfair trade practices such as dumping; 

 The performance of the Namibia Trade Forum (NTF), a public-private partnership in 

trade promotion and facilitation, is not up to scratch; 

 There are concerns about the long-term negative impact of extended infant industry 

protection measures. Consumers are also dissatisfied with the 2004 ban on second 

hand vehicles which are seen as pure protectionism; 

 In addition to the various NTBs and unlawful payment practices (such as bribery), 

transport infrastructure shortcomings, including the absence of handling facilities, 

hamper trade within the region; and 

 The general import and export management (IEM) system administered by the 

Ministry of Trade and Industry (MTI) is regarded by industry as unnecessary and 

adding inefficiency to their business. A single focal point for IEM is long overdue.”323 

 

iv) Mozambique 
 

When dealing with Mozambican imports the same problems mentioned in the previous 

reports such as customs, inefficiencies in ports, import procedures, licensing and registration 

requirements and costs of clearance are being faced by traders.324  
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There are currently 16 procedures in the importation process, which on average takes 38 

days with an estimated average cost of R12499.76 per container.325 The procedures are still 

the same and aside from the new scanner326 at the Maputo port no significant change has been 

noticed in recent years.327 

The number of documents required to export is currently 6 and takes 39 days with an 

average cost of R 11726.26 per container.328 Road transport is constrained by the absence of 

both customs clearing capacity and adequate customs warehousing facilities at the main land 

border entry posts, thus creating the need for compulsory warehousing at the destination 

venues.329 For Pre-shipment inspection further certification is needed for products on a 

restricted list.330  

Trade with the region is also constrained by language barriers.331 The Tete border post in 

particular appears to be highly problematic, with difficulties existing predominantly at the 

weighbridge for trucks and extremely cumbersome customs procedures.332 This post is 

further characterised by looseness on dealing with migration paperwork as well as customs 

procedures (even for light cars).333  

v) Malawi 
 

Malawi maintains few non-tariff import restrictions and as from June 1997, all licensing 

requirements334 on imports were removed.335 

Nevertheless, the main categories of NTBs forming the primary obstacles to trade in Malawi 

are:”  

 Registration procedures and administration; 
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 Customs related issues and procedures; 

 Transport costs and regulations; 

 Infrastructure problems; 

 Lack of capacity and training within key institution; and 

 Technical measures (including packaging and labelling regulations).”336 

The exporting community faces increased costs owing mostly to inefficient implementation 

of administrative procedures, delays in receiving approvals, receiving trading licenses and 

delays in the issuance of RoO certificates.337 The transport infrastructure within Malawi also 

creates a major barrier to ensuring comprehensive product availability.338 

Currently all of Malawi’s products are transported by road throughout the country, which is 

expensive (due to high haulage costs and transportation surtaxes), labour intensive, insecure 

and especially unreliable.339 

vi) Lesotho  
 

Due to its geographical position and industrial base, the majority of Lesotho’s intra-SADC 

trade is with South Africa.340 It is therefore difficult to differentiate goods as really 

originating from South Africa as opposed to being routed through South Africa when 

determining trade direction.341 Problems have also arisen due to previous bilateral trade 

agreement between South Africa and the EU, which brings goods into the customs union at 

preferential rates.342 

Lesotho continues to confront the challenge of improving competitiveness and promoting 

broad-based economic growth in order to reduce poverty.343 The Ministry of Trade, Industry, 

Marketing and Cooperatives, has through various studies identified regulatory and 

administrative bottlenecks as critical barriers to setting up business in Lesotho.344 
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The poor quality of much basic infrastructure and the government’s inefficiency in delivering 

public goods have been serious impediments to fostering more vibrant economic 

development and growth.345 The overall entrepreneurial environment has also been hurt by 

weak property rights, limited access to finance, and bureaucratic red tape.346 

Import bans, controls and restrictions, import licensing, domestic preference in government 

procurement, some subsidies, and corruption are further NTBs facing Malawi. 347 

Transportation of goods is also restricted to road freight as negotiations to upgrade the 

railway facilities are still in progress.348 Freighters mostly complained about the amount of 

time it takes to declare goods at the border posts and have expressed their wishes for more 

effective harmonised customs clearing procedures in order to speed up transportation.349 

vii) Swaziland  
 

Swaziland has also limited access to intra-SADC trade because of its unique geographical 

position and size (being landlocked and almost completely surrounded by South Africa).350 

Besides its geographical position, Swaziland’s dependence on South Africa has also largely 

been influenced by its membership to SACU and the Common External Tariff (CEF).351 

Delay in return of export documents for the purpose of acquittals have been recognised as 

causing major problems for exporters.352 Furthermore, failure to acquit at the stipulated 1 

month results in fines of R10 000 per set of documents and failure to submit documents for 

acquittals on time may also result in paying 14% VAT of the total value of goods every time 

the goods are to exit through South Africa.353 These delays obviously translate into higher 

costs and unnecessary burdens for traders.354 
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Customs and Administration NTBs are however the most prevalent in Swaziland as they are 

reported to be burdensome and causing delays further increasing the cost of doing 

business.355 

Transport throughout the region is also complicated by the different border procedures 

because the border requirements in the SADC, COMESA and EAC countries are not 

harmonised thus causing congestion and delays which ultimately raise the cost of trading 

with Swaziland.356 This lack of harmonisation furthermore, encourages corruption as traders 

take it upon themselves to move the process faster.357  

Swaziland ranks 72nd out of 179 countries in Transparency International’s Corruption 

Perceptions Index for 2008.358 Corruption is seen as significant in the executive and 

legislative branches of government, and efforts to combat it are viewed as insufficient.359 

Credible reports indicate that unqualified businesses have won contracts because of their 

owners’ relationships with government officials.360The problem of bribery is especially 

prevalent in the corridor between the Beit Bridge border and Zambia, as well as some other 

borders in Zimbabwe and the DRC.361 

4.3 Conclusion 
 

Through analysing these various studies and country reports one can comfortably conclude 

that the biggest NTB facing intra regional-trade in Southern Africa can be attributed to the 

importation and exportation of agricultural commodities. But more specifically to the barriers 

relating to quotas, permits, duties, import restrictions, infant industry protection as well as 

SPS and TBT measures imposed on the importation and exportation on such agricultural 

products. 

Equally important, is the deteriorating condition of Southern Africa’s infrastructure and the 

effect it has on sustainable development in the region. Such deficiencies and inadequacies 
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relating mostly to inadequate port, airports, and border post operations as well as the 

appalling conditions and sometimes non-exists of the roads and railways systems have 

arguably the most damaging effect in allowing goods to travel smoothly throughout the 

region 

There currently exists a common belief among regional traders that many goods such as coal, 

steel, wood and other heavy commodities need to shift from road to rail as the road system 

cannot handle such heavy loads and the congestion it creates. Furthermore, truckers carrying 

these loads are most often the culprits of overloading owing to the sad state of the roads in the 

region.  The undeniable argument raised however, is that rail cannot handle the current load 

expected of it. Rail is furthermore much less reliable than road transport not only because 

traders have more control over their loads but more importantly due to poor internal 

operations of the rail companies relating to derailments, strikes and theft. 

Traders can therefore not afford to take the chance of switching back to rail even though rail 

is calculated to be cheaper on longer distances and even if at the expense of  further 

deterioration the roads possibly penalties facing truck drivers due to overloading.  

Although this author supports the opinion that rail transport needs to be restored to adequate 

working condition, it is also supports the opinion that countries in the region must first 

harmonise their laws, and put in place further and more stringent enforcement mechanisms in 

order to monitor breaches related to overloading and further misconduct so as to prevent the 

continuation of such practice. There is no point in one country alone putting in place such 

mechanisms while its trading partner on the other side of the border neglects to do so.  

Although this matter can sufficiently be dealt with at a regional level it is further believed by 

this author that by harmonising laws in terms of WTO standards would create a sense of 

certainty and transparency not only in the region, but also for traders abroad wishing to do 

business with Southern Africa. 

The other notable NTB facing trade in South Africa is the lack of transparency in its customs 

systems and processes due to, for the most part of it, lack of modernisation, outdated trade 

information and lack of competent officials. This undoubtedly leads to uncertainty among not 

only traders but also such officials, which ultimately caters for corrupt practices and bribery 

being predominant in the region.  
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The solutions offered to address these problems are few but effective and with a little help 

from the developed world, can successfully address these barriers impeding trade in the 

region. What will follow is a chapter dedicated to the solutions offered under the multilateral 

system having specific reference to Articles X, VIII and V of the GATT and the various 

proposals relating to the improvement of these Articles. 
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Chapter V: Solutions offered by the 
GATT and via current WTO negotiations 
"Connecting efficiently to local regional markets is particularly critical for developing 

countries, whose firms and farmers typically do not enjoy a high enough margin of 

competitiveness internationally to be able to absorb high transaction costs.  Their ability to 

move their produce across borders quickly, reliably and cheaply can mean the difference 

between their success or failure to integrate into the world economy."  

Richard Eglin 

July 8, 2008 

4. Introduction 
 

Negotiations and proposals on providing a suitable multilateral framework for developing 

and least developed countries have mostly been characterised by the modalities surrounding 

trade facilitation. Annex D of the “July Package” (See Appendix A) sets out the modalities 

for these negotiations and proposals. Given the importance of trade facilitation the question 

remaining is: “what position Southern African countries should take vis-à-vis these 

negotiations, bearing in mind the current NTBs facing the region and particular 

infrastructural needs and concerns of countries in the region, especially those of LDCs and 

landlocked countries.  

Whatever the outcome of these negotiations may be in terms of additional provisions and 

disciplines, the purpose of this chapter is to analyse the relevant WTO Articles and proposals 

relating to current negotiations on trade facilitation, identify their shortcomings and faults and 

establish the necessary guidelines for Southern Africa in adopting a suitable framework in 

order to achieve its goals of modernising trade transportation and Customs operations.  

The suggestion relating to these measures are structured around GATT Articles X, VIII and 

V which at present constitute the core of multilateral rules on trade facilitation. It’s important 

to note that while it is possible to consider Articles X, VIII and V independently, they are in 

fact very closely interlinked. 
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4.1 Increasing the transparency of trade regulations (Article X GATT) 
 

Article X is regarded as the chief Article in GATT dealing with transparency in domestic 

trading systems by calling for regulations, rulings and laws to be publicised in a prompt and 

accessible manner and calls for abstinence from enforcing measures of general application 

prior to its publication.362 Article X has furthermore been classified as just administrative 

action provision that seeks to ensure basic rule of law and administrative justice procedures 

through the regulation of trade and incorporates provisions on administrative review 

mechanisms and the right to appeal against such administrative actions.363These procedures 

guarantee transparency, legal certainty and most importantly faith in the legal and 

administrative systems of countries.364  

The critical information required by importers and exporters however go beyond the current 

scope and application of Article X.365 “Not only is the scope of published information 

limited”.366 In many countries accessibility to this information is limited as publication of 

this information relies on paper prints and government gazettes which are usually printed 

with delay and in an insufficient number thereby making local distribution an impossible 

task, not to mention cross-border distribution.367 

Legislative texts are important for litigation, appeal and dispute settlements, but for the actual 

operation of trade transactions: Practical descriptive trade information or excerpts have far 

greater value.368 Operational implications and aspects of legislation, such as outlines of 

border crossing formalities, opening hours of border crossing and other agencies offices, 

updated release and clearance times at selective border crossings etc. are all crucial 

information needed by trader wishing to engage in regional trade and multilateral trade, as is 

information relating to applicable fees/charges and tariff schedules.369 

Article X is the area where members are most likely to reach a swift agreement, seeing as 

transparency is not a particularly controversial issue, and many WTO agreements already 
                                                            
362 Par. 1;Par 2 Art X GATT  
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have well-established provisions on transparency.370 Transparency, especially the availability 

of information, allows market participants to fully appreciate the conditions, constraints, 

benefits and costs of entering and operating in a market.371 Transparency is furthermore vital 

in enhancing the openness of markets and allowing market participants to take full advantage 

of the opportunities created by WTO rules and commitments.372 

Specific areas proposed by negotiators to be covered by the publication obligation are divided 

for the purpose of this paper into the following categories:  

a) Publication and Administration of Trade Regulations 

b) Streamlining & Harmonising Trade-related Publications through Digitisation 

c) National Enquiry Points 

d) Integrity and Ethical Conduct of Officials  

e) Release of Goods in Event of Appeal.373 

The proposal intends to reaffirm GATT Article X and are the most advanced in terms of 

attracting a growing consensus among negotiators.374 The reason being that publication of 

trade regulations is already implemented by almost countries.375 Although difficulties may 

arise through internet publication or the establishment of inquiry points this shouldn’t create a 

threat if adequate technical assistance is provided.376 

a) Publication and Administration of Trade Regulations 
 

Publication is the act of making information available to a third person or the general public 

by distribution and circulation.377 Information can be published using different means and 

formats: on paper by printing in a journal or in electronic format by placing it on a website.378 

Timely, accurate and easily accessible information on trade laws, applicable fees and charges, 

customs regulations, and related judiciary mechanisms are vital for lending transparency, 
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efficiency and predictability to private traders.379  However, publication provisions and 

practices differ amongst countries.380 The current vibrant growth experienced in world trade 

and technological innovation therefore calls upon governments in Southern Africa to 

seriously consider adapting their trade laws and Customs regulations/operations to meet these 

discrepancies in order for them to derive maximum benefits from this existing movement.381  

While Article X imposes an explicit obligation on Members to publish trade regulations 

promptly for governments and traders to become familiar with them, regrettably the existing 

provisions according to authors lack the kind of specificity and disciplines needed to operate 

efficiently in today's trading environment.382  

For many businesses the difficulty of obtaining this basic trading information, often dampen 

their entrepreneurial enthusiasm to engage in trade with their regional partners.383 It has thus 

been suggested that easy access to trade regulations, Customs requirements, and 

administrative processes that apply before and during importing/exporting goods are essential 

in order to provide a time and cost savings environment for traders in the region.384 

Instances where trade regulations are not managed in a uniform, impartial or reasonable 

manner inevitably provide Customs officials with wide discretionary powers that may result 

in decisions detrimental to the trader, especially in the absence of an appeal mechanism.385 

The problem facing Southern Africa however is that most developing and LDCs lack the 

financial resources, technology and in some cases the political will to make such 

information easily available.386 Establishing the right channels to broadcast trade-related 

information through modern, transparent and simple mechanisms and procedures would not 

only amount to an incentive for more businesses and individuals to engage in trade but will 

also undoubtedly save time and money for traders.387 

The majority of Developed countries publish extremely detailed trade and customs 

information, and often that of their major trading partners, on official government 

                                                            
379 UN NY and Geneva supra 373 at 11 
380 UNCTAD-Publication of trade related information supra 365 at 1 
381 ibid  
382 ibid; Art. X GATT 
383 UN NY and Geneva supra 373 11 
384 ibid 
385 ibid 
386 ibid 
387 ibid 

 
 
 



67 
 

websites.388 Many developing and even LDCs in the region are following suit with the rapid 

spread of internet into remote corners of the world.389 But while websites in these countries 

are up and running, many tend to be skeletal with inactive links regarding vital trade 

information needed by traders.390 Targeted capacity building in computer technology, replete 

with staff training, and technical assistance in operating software and website programming 

for publishing relevant trade information, should be an a high priority concern for countries, 

especially LDCs such as  Lesotho and Swaziland who lack the basic framework of such a 

system.391 

In the context of the negotiations on trade facilitation, Members proposed strengthening and 

clarifying the publication requirements of the GATT 1994 by defining exactly what 

information should be published and by enhancing accessibility through placing the content 

on websites and through the establishment of national enquiry points.392 The information 

according to these submissions should be available non-discriminately and any fees charged 

should be proportionate to the costs of providing such information.393 

 

b) Streamlining & Harmonising Traderelated Publications through 
Digitisation 

 

Article X also requires that WTO Members publish all laws, trade regulations, judicial 

decisions and administrative rulings of general application in such a manner as to enable 

governments and traders to become acquainted with them.394 

At the preparation stage of any international trade project, to assess the feasibility of the 

operation, the exporter would need to know the rules of the game, potential costs, average 

time for different formalities and various risks involved.395 They would therefore need 

reliable, specific and easily accessible information before initiating operations and, later on, 

a transparent flow of products, during the transport process, consistent with the published 
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information.396Proposals relating to this matter thus call for countries to ensure better access 

to advance information on the formalities involved at different stages of trade operations. 

However, publishing these formalities in a useful way implies more than having access to a 

rough and bulky set of local documents.397 Such formalities need to first be streamlined and 

harmonised in line with Articles V, VIII and X, GATT, as well as having them digitised in 

such a format that would make browsing and searching easy i.e.— by entering a specific 

subject or keyword.398 This will guarantee certainty and a stronger sense of familiarisation 

among not only regional trading partners but also on a global scale. 

Such information usually includes:”  

 Customs regulations 

 Maritime transport and port regulations 

 SPS  procedures  

 Immigration requirements 

 Bank, insurance and currency exchange requirements  

 Facilitation instruments in operation 

 Statistical information on charges, average waiting time, usual queues, winter closures 

of border passes, availability of services, references on fuel costs, all multilateral, 

regional and bilateral agreements affecting international trade policy.”399 

Evidently, the amount and size of the texts to be published could amount to thousands of 

pages and, unless further measures are taken, this information may be poorly organised and 

may be frequently incomplete and sometimes unreliable.400  

As a result of poor practices in generating laws and regulations, many developing and LDCs 

presently do not have their trade regulations prepared for direct publication on the internet.401 

Although a few countries have begun to simplify and harmonise their legislation, the 

information often found is still ample, incomplete, dispersed over several web pages and the 
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download mechanisms are not always user friendly.402 Some countries even have a 

significant part of their regulations still in paper format, or in old digital formats.403 

Unfortunately the great majority of countries especially LDCs in Southern Africa do not have 

the financial capacity and required level of governance to implement this measure in the short 

term.404 Unless assistance is secured through ongoing negotiations on trade facilitation, these 

countries will certainly lose out on the benefits offered under a multilateral system. 

 

c) National Enquiry Points 
 

Article X further obliges WTO Members to publish promptly all trade regulations and 

administrative rulings of general application for each others' benefit and that of their 

national trading communities.405  

With the aim of further improving the disciplines relating to Article X, Members have 

submitted proposals on the creation of National Enquiry Points.406 These are to serve as 

central repositories for a country's trade regulations and trade-related information thus 

creating easy access for interested public and private parties.407 

Provisions for Enquiry Points already exist in WTO agreements on technical barriers to trade 

(TBT), SPS, and GATS.408 Its function is to respond to information requests from Members 

and interested parties and to make accessible all documents relating to technical regulations, 

standards and conformity assessment procedures available at a centralised access point.409 

However, the scope of these enquiry points is restricted to the subject areas covered by the 

above-cited agreements and falls well short of the intention of the current proposal.410  

Such enquiry points would constitute the officially designated medium in which WTO 

Members are entrusted with the task of providing trade-related information, such as:”  
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 relevant laws, regulations, administrative guidelines, decisions and rulings;  

 customs and other border-related agency processes (including port, airport and other 

entry-point procedures and relevant forms/documents);  

 appeal procedures (including standard times and conditions for appeal);  

 fees and charges applicable to import, export and transit procedures and requirements;  

 agreements with any other country or countries relating to the above issues; 

 management plans of Customs and other government agencies relating to 

implementation of WTO commitments, possibly including standard processing times 

or relevant reform and modernisation programmes; and  

 all significant amendments to the above.”411  

An Enquiry Point should be equipped with competent staff, and the information be made 

available, insofar as local capacities allow, in at least one of the official languages412of the 

WTO.413  

d) Integrity and Ethical Conduct of Officials  
 

Article X: 3(a) specifically requires each WTO member to administer in a uniform, impartial 

and reasonable manner all its laws, regulations, decisions and rulings of the kind described 

in paragraph 1 of Article X.414 Most countries in Southern Africa lack comprehensive codes 

of conduct which sets out clearly and consistently the functions and duties for all categories 

of their public officials. Such codes or similar provisions, usually incorporated in the 

domestic laws or administrative policies, furthermore seem to lack the necessary enforcement 

mechanisms in order to effective. 

In this context and as part of the ongoing negotiations on trade facilitation, WTO Members 

have dealt with this matter by submitting numerous proposals addressing the need for 

improved ethical guidance on the required conduct of border agency officials and legal 

remedies in cases of infringements.415  
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One such proposal suggested developing specific codes of conduct for staff of border 

agencies as well as appointing officials in charge of providing such staff with the necessary 

training and education needed to comply with these codes.416  

The administration of trade regulations and Customs procedures requires of government 

agency staff and Customs officials a high level of integrity and professionalism in their 

dealings with members of the public, traders as well as their fellow government 

employees.417 However, complicated and unclear procedures often lure such Customs 

officials and operators to take discretionary actions, exercise favouritism or even engage in 

corrupt transactions such as accepting bribes.418 

For the sake of such integrity it has been proposed that Customs officials be held personally 

liable for their actions and in cases of gross misconduct amounting to unlawful behaviour, 

criminal sanctions to be envisaged under domestic law.419 

Codes of conduct for Customs officials, like other codes of conduct, normally include 

provisions that deal with general issues, such as loyalty, efficiency and effectiveness, 

however more emphasis should be placed on the importance of integrity, fairness, 

impartiality and non-discrimination in order to insure the ethical conduct of officials.420 

Any code of conduct should also clearly state which types of behaviour are unacceptable, 

such as undue preferential treatment for any group of individuals, abuse of authority, and 

acceptance of gifts or benefits and further spell out the disciplinary measures in cases of non-

compliance.421 

e) Release of Goods in Event of Appeal  
 

Customs authorities do not normally release goods until all issues are resolved and all duties 

and taxes are paid.422 Delays in receiving goods due to customs clearance is a matter of great 
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concern for any company (especially SMEs) under the extreme demands of today's 

competitive market.423  

Such delays can arise for numerous reasons, including valuation problems and others not 

currently regulated by WTO provisions, such as classification problems and e.g. tariff 

heading determination, missing documents, lack of certificates of origin or health certificates, 

payment procedures, and in the event of an appeal of a customs decision.424 

Further submissions by WTO members to clarify and improve Article X include proposals 

relating to the release of goods in the event of appeal.425 Their aim is to boost the Customs 

clearance system by securing the payment of Customs fees by traders through the 

introduction of a financial guarantee/deposit and by allowing traders to take possession of the 

goods while the appeal is still pending.426 The introduction of such a measure will certainly 

improve predictability, and speed up the administration of Customs procedures in Southern 

Africa.427 

While neither Articles VIII nor Article X specifically address the issue of providing for a 

financial guarantee to permit the release of goods, Article 13 of the WTO Agreement on 

Customs Valuation (CVA) does seem to provide guidance on the matter. Submissions made 

relating to the release of goods on appeal can thus be seen as extending the scope of the 

requirement contained in Article 13 of the CVA.428 The proposals made therefore seek to 

ensure that in the event of an appeal goods are released against the provision of financial 

security.429 Countries’ are thus invited to review their commitments on this matter and if 

adopted, members would need to include this requirement in their national legislations.430  
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4.2 Customs Efficiency (Article VIII GATT)  
 

Article VIII is the most technical, wide-ranging and difficult of the three articles and 

basically requires contracting parties to impose fees and charges, relating to import and 

export, in a manner that it is reasonable to the cost of services provided and does not 

represent indirect protection of domestic products or taxation of imports or exports for fiscal 

purposes.431  

In Article VIII, members also recognise, but undertake no explicit obligations to meet:  

 The need to reduce the number and diversity of the fees and charges addressed by 

Article VIII: 1(b); 

 The need to minimise the incidence and complexity of import and export formalities, 

and decrease and simplify import and export documentation requirements Article 

VIII: 1(c).432 

In addition, members are required to review the operations of their laws and regulations, 

upon request by others,433 and not to impose substantial penalties for minor breaches of 

customs regulations/procedural requirements, in particular when such breaches are the result 

of mistakes that are easily rectifiable and do not emanate from fraud or gross negligence.434 

For the purpose of this paper Article VIII and its proposals are divided into five key 

categories. These include: 

 The levying of fees and charges,  

 the Use of Customs Automated Systems, 

 Simplified Formalities and Documentation and the Use of International Standards, 

 Document Requirements in Maritime Transport; and 

 Risk management in Customs audit procedures  
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The aims of these proposals relate to the avoidance of unnecessary barriers to trade in the 

design, application and effect of import and export procedures and to minimise the number 

and complexity of documents and formalities, thus ensuring simplicity, consistency, 

predictability and ensures that procedures do not unnecessary slow down the movement or 

release of goods.435  

a) The Levying of Fees and Charges 
 

As mentioned above, the primary objective of Article VIII seeks to reduce the costs and 

complexity of cross-border trade by imposing a binding obligation on WTO Members 

requiring that the amount of fees and charges are approximate to the cost of services rendered 

and not to act as hidden protectionist or fiscal motive.436Such fees usually include: 

import/export license, consular, stamp, inspection, computer and transaction fees.437  

Substantial differences currently exist between the type and amount of fees levied in 

Southern Africa as well as lacking objective criteria, parameters and disciplines regarding 

such levying of fees.438  

Proposals therefore call up the calculation of fees and charges to:  

 mirror the estimated cost of services rendered, and 

 undergo periodic review as to their appropriateness in light of new business practices 

and technological improvements.439 

Countries considering a review of their fee structure should be guided by the following 

criteria in determining whether their  fees/charges are in compliance with GATT Article 

VIII:”  

 The fee must represent a cost recuperation mechanism rather than an additional 

taxation;  

 The fee cannot include any element of protection of domestic production or services  
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<http://www.sitpro.org.uk/policy/wto/wtoguidev2.pdf>(accessed 15 April 2010) 
436 UNCTAD “Levy of Fees and Charges” 2006 1 
<http://r0.unctad.org/ttl/technical-notes/TN02_FeesandCharges.pdf>(accessed 10 April 2010)  
437 UN NY and Geneva supra at 373 39-40 
438 ibid  40 
439 ibid 

 
 
 



75 
 

 The fee figure should be calculated as the lowest possible amount reflecting the 

approximate actual cost of the service rendered;  

 The fee should be collected as a fixed amount irrespective of the value of the goods or 

the number of tariff headings declared; and  

 The objective of the fee/charge should be well defined, and fees and charges collected 

should be accumulated in a special treasury account assigned for this purpose.440 

b) The Use of Customs Automation Systems 
 

Article VIII: 1(c) further recognises the need for minimising the incidence and complexity of 

import and export formalities and for decreasing and simplifying import and export 

documentation requirements.441 Proposals related to clarifying and improving Article VIII 

considered the introducing measures requiring countries to automate their Customs and other 

border agency procedures in order to minimise such incidence and complexities.  

Automated systems in Customs provide one of the most significant tools in facilitating 

international trade procedures.442 Customs automation primarily results in increased 

transparency in the assessment of duties and taxes, substantial reduction in Customs 

clearance times, and predictability, all leading to direct and indirect savings for both 

government and traders.443 

Furthermore, as a complement to Customs reform, automation becomes a catalyst for 

modernisation of Customs and acts as an incentive for increased use of information and 

communications technology by other government agencies and private sector stakeholders, 

whose activities evolve around Customs operations.444 Proposals therefore encourage 

regional parties, including government agencies, importers, exporters, freight forwarders, 

carriers, customs brokers, terminal operators, banks, shipping and insurance agents to 

actively partake in further improving or establishing an effective automation system for the 

benefit of promoting further trade in the region.445 
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c) Simplified Formalities and Documentation Through the Use of 
International Standards 

 

The need for simple and transparent documents, procedures and formalities to facilitate cross 

border transactions has long been recognised by the revised Kyoto Convention of the 

WCO.446  

Article VIII also makes reference to this in paragraph 1(c) calling for: decreasing and 

simplifying import and export documentation requirements.447 Proposals to clarify and 

improve of Article VIII, inter alia, consider reducing documentation and data requirements to 

a minimum, using international standards.448 

National and international businesses, traders and transport operators are currently faced with 

numerous documents and forms (up to 40 originals), often containing redundant and 

repetitive data and information (200 data elements on average).449 These documents, often 

not standardised, are complex and cumbersome for traders to complete and for authorities to 

verify.450 Moreover, they frequently exist only in one language, making such documents and 

forms difficult to understand.451 Excessive paperwork also takes more time for import /export 

and transit procedures and formalities and therefore calls for the employment of more human 

resources in government and the private sector.452 This invites errors in submissions and 

misadministration raises trade transactions costs as well as slowing down trade flows (SMEs 

being effected most in this regard).453 

Simplified trade procedures and documents, aligned to international standards, are thus a vital 

solutions offered to address these difficulties as they provide a commonly agreed basis of 

similar measures to different regions and countries engaging in regional or multilateral 

trade.454  
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d) Document Requirements in Maritime Transport 
 

Very little intra-regional trade occurs through maritime transport in Southern Africa with the 

possible exception of goods travelling between the Maputo and Durban Ports. The reason 

being is that most countries in Southern Africa are landlocked and largely depend on South 

Africa and Mozambique for the access of their harbours. Intra-regional trade is thus normally 

restricted to road and rail transport. However facilitating international trade through for 

example minimising document requirements in maritime transport will definitely play a huge 

role in minimising the eventual cost of intra-regional trade especially through the trade of 

manufactured goods produced outside the continent.  

The majority of goods traded worldwide are transported by sea at costs that tend to be on 

average two to three times higher than customs duties of the importing country.455 Since the 

beginning of shipping, local and central authorities have regrettably developed a complex set 

of regulations related to customs, immigration, health, quarantine, environment and security 

protection.456 A ship on its way to several countries could therefore be requested to fill out 

numerous forms that vary from port to port and often require the same information.457 In the 

process, ships and cargoes are delayed and hundreds of costly man-hours are wasted on a 

daily basis.458  

To prevent unnecessary delays in maritime traffic, the member countries of the International 

Maritime Organisation (IMO) adopted in 1965 the Convention on Facilitation of International 

Maritime Traffic (IMO-FAL).459 IMO is the UN specialised agency responsible for 

promoting the adoption of the highest realistic standards to ensure safe and efficient 

shipping.460 Its Facilitation Committee seeks to prevent unnecessary delays in maritime 

traffic and to promote uniformity in port formalities and other procedures.461 The Convention, 

together with its amendments, limited the number of required declarations to nine, these 

include: 

 IMO General Declaration; 
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 Cargo Declaration; 

 Ship’s Stores Declaration; 

 Crew’s Effects Declaration; 

 Crew List; 

 Passenger List; 

 Dangerous Goods Manifest; 

 Declaration required under the Universal Postal Convention; and 

 Declaration required by international health regulations.462 

Apart from documentation requirements, the duration of the total maritime voyage can also 

be prolonged by cumulative delays in the clearance of ships in the intermediate ports of call 

for a variety of reasons related to security, substandard conditions of the ship or its crew, 

discharge of ship’s residues in ports and weather and sea conditions etc.463  

Having regard to Article VIII, maritime facilitation efforts today also aim at total electronic 

clearance of ships and cargo, mainly through pre-arrival electronic messaging.464 Thus, the 

IMO Compendium on Facilitation and Electronic Business (FAL) is currently being amended 

to ensure alignment with UN/CEFACT, ISO, WTO, UNCITAD and the WCO standards in 

order to further secure and facilitate unified global trade.465 These are the types of 

international standards on maritime facilitation that should be adopted and implemented by 

countries, such as Mozambique and South Africa, in order to serve the trade facilitation needs 

and goals of the region. 

e) Risk Assessment and Management 
 

In traditional Customs proceedings, goods are subject to customs control upon arrival at the 

border or in the port of entry and then stored in a warehouse or on a wharf pending the 

presentation of a declaration and supporting documents for clearance.466 Goods remain in 

Customs custody until all checks have been performed and requirements fulfilled, including 
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the payment of duty and taxes.467This process may take numerous days, sometimes weeks, if 

disputes or irregularities occur.468  

Proposals related to clarifying and improving Article VIII require Members to conduct 

documentary and physical examination based on risk management systems for the purpose of 

concentrating on examining high risk goods and facilitating the movement of lower risk 

goods, based on appropriate selectivity criteria.469 

In applying these risk management techniques Customs is able to release the majority of 

shipments and retain only consignments matching the risk profiles.470 Risk indicators usually 

relate to a particular commodity code, country of origin or value, risk assessment factors on 

the other hand relate to import patterns, duty and tax rates, types of goods, previous 

examination results and routes/modes of transport.471  

The risk assessment process is then given effect by a procedure involving the building of 

profiles, which are simply a group of characteristics displayed by unlawful consignments at a 

specific location and which are matched against the day-to-day Customs transactions.472  

While the principle is widely accepted due to the fact that many developing countries 

including Southern African countries are currently applying risk assessment and management 

in clearance of imported goods, differences remain on the specific standards used.473 

 

Adopting such international standards raises concerns particularly for countries which are not 

parties to various international conventions or who face difficulties in participating in the 

standard setting process.474 Also, the list of criteria to be used in categorising low and high 

risks/categories is disputed.475 Some Members want the list to be open for their legitimate 

policy space in determining the categories of risks particularly in countries where the practice 

of the undervaluation of goods by traders and other tactics of frauds are widely prevalent.476 
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Whichever approach is taken, countries in Southern Africa and Africa should stand together 

in adopting similar international standards for the purpose of creating unity and certainty 

amongst traders and therefore furthering the speedy movement amongst its member 

countries. 

 

i) Postclearance audit: 

As a follow-up to the risk assessment and management and authorised trader scheme, 

Members are requested to conduct post-clearance audit to check the information provided 

in customs declaration forms on, among others, the value of imported goods, their origin 

and tariff classification (rather than pre-check such information prior to the release of 

goods), hence identify the risk and further assess the compliance of traders.477In the 

current negotiations, Members don’t oppose this principle but want this to be optional 

rather than being mandatory as it is currently drafted (“Members shall…).478 

 

ii) Establishment of the Single Window/onetime submission 

The current proposal requests Members to establish a single window where 

documentation and data requirements for importation and exportation and transit are 

submitted.479 The single window then distributes the submitted documentations to 

relevant authorities who will examine them and notify the results to the applicants 

through the single window.480 The proposal which is of now being applied in very few 

countries is still raising oppositions particularly with regard to its implementation.481 

 

Advance clearance on the basis of documentation approved prior to the arrival of goods and 

other post-arrival procedures would allow traders to pick up goods upon arrival and amount 

to immense time and money savings.482  
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4.3 Freedom of Transit Trade (Article V GATT) 
 

Freedom of transit is a major trade facilitation tool designed to allow goods to be transported 

with the least amount of control within and through the Customs territories of a particular 

region.483 The arrangement permits Customs duties and taxes payable on goods originating 

from or destined to countries outside the region to be suspended whilst the goods are being 

transported until the goods depart from the region concerned, or enter another Customs 

regime. 484  

Article V expressly provides for such freedom of transit of goods, vessels and other means of 

transport across the territory of another WTO via the routes most convenient for international 

transit.485 Whilst Customs transit arrangements theoretically cover goods transported by all 

modes of transport, in reality however it is road-based systems that have developed 

successfully over the years.486  

In the WTO context, goods are defined to be in transit when the crossing of the territory of 

another WTO Member and constitutes only part of the journey between departure and final 

destination country, whether or not transhipment, warehousing, breaking of bulk or change in 

transport mode are involved.487 GATT Article V therefore only refers to so-called through-

transit, i.e. transit in the GATT context, normally involves at least three states.488 

Article V stipulates the following principles of freedom of transit:  

a) equal treatment independent of flag of vessel, origin, departure, entry, exit, destination 

or ownership of the goods, vessels;  

b) prohibition to make traffic in transit subject to unnecessary delays or restrictions;  

c) prohibition to levy customs duties, transit duties and other transit related charges 

(except for charges for transportation or those commensurate with administrative 

expenses entailed by transit, or with the cost of services rendered);  

d) level charges levied should be reasonable to the conditions of traffic; and 

e) Most favoured nation treatment with regards to charges, regulations and formalities.  
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Traffic in transit is exempt from customs duties; a member can only impose charges 

proportionate to the expenses incurred.489 This means that Traffic in transit is exempt from 

customs duties and a member may legitimately impose only charges related to transportation 

and administrative expenses caused by transit or services rendered.490 

However, even such charges must be reasonable and non-discriminatory according to 

paragraphs 4 and 5 of Article V. 491 In other words transit traffic should not be a source of 

fiscal revenue for governments. 

a) Negotiations on Freedom of Transit and Regional Transit 
Arrangements 

 

Whereas the notion is a simple one, a number of broader and interrelated issues often militate 

against the full implementation of the spirit of this Article.492 These include the 

standardisation and simplification of Customs procedures, documents and data, the adoption 

of risk management techniques and the maximum use of information and communication 

technology, similar to those issues described in Article VIII above.493 

The issues raised in proposals on this Article can be divided into three distinct categories 

namely:” 

i) The simplification and standardisation of transit procedures and related documentary 

requirements; 

ii) Non-discrimination between modes of transport, types of consignment or individual 

carriers; and 

iii) Strengthening Cooperation between Regions, Border Controls and information 

sharing between the Agencies, Authorities and the Private Sector in Relation to 

Transit.”494 

 

                                                            
489 UNCTAD Freedom of transit supra 585 at 2 
490 ibid 
491 Par 4; 5 Art.V GATT 
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i) Simplification and standardisation of transit procedures and documentary 
requirements 

 

The reduction, simplification and harmonisation of documentary and data requirements 

relating to transit procedures, essentially necessitates using the same risk management 

procedures mentioned in Article VIII, so that traders with good records can have their goods 

promptly released through risk assessment systems and limit physical inspection of goods.495 

This is essential as slow acquittals result in traders having to take out larger guarantees than 

necessary, at extra cost, in order to maintain the movements of their trucks.496 

Not only do proposals call for simplification and harmonisation of transit procedures, they 

also call for the adoption and alignment of various international standardised documents such 

as provided by the Harmonisation Conventions (HS) and the Revised Kyoto Convention of 

the WCO.497  

Furthermore, having great prospects for landlocked countries lies in the adoption of the 

Transport Internationaux Routiers (TIR) multimodal procedures.498This system, adopted 

through the TIR Convention, will have the impact of allowing approved and sealed road 

vehicles to be free from Customs examination (unless irregularities are expected).499 The 

effect of adopting such a system will reduce the regular requirements of national transit 

procedures and physical inspection of transit countries, through the use of a single 

standardised document.500 These instruments will however only have the desired effects if 

recognised and adopted by once again all countries in the region. 
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 <www.unece.org/.../Session%20I_Maria_WTO%20GATT%20Articles_v.1.ppt>(accessed 4 April 2010)   
496 ibid 
497 Shashank  supra 103  at 9; The Revised Kyoto Convention, Contracting parties to the Revised Kyoto 
Convention and their Instruments (as of 26 January 2010) 
<http://www.wcoomd.org/home_wco_topics_pfoverviewboxes_tools_and_instruments_pfconventions_instrume
nts.htm>(accessed 4 April 2010)  
498 Misovicova supra 495 at 11 
499 ibid 
500 ibid 

 
 
 



84 
 

ii) Nondiscrimination between modes of transport, types of consignment or 
individual carriers 

 

In the context of Article V, one submission made specific reference to issues surrounding 

discrimination between different modes of transit, types of consignment or individual 

carriers.501 The geographical and physical circumstances of a country might mean that one 

form of transport would be easier than the other methods.502 However, some members 

implicitly or explicitly try to encourage or discourage the use of certain methods of transport 

for various reasons such as the protection of the environment; however there may be scope 

for individual countries to examine whether such discrimination is desirable. 

In addition, some countries also refuse to allow transit via non-national transport operators.503 

For example, freight drivers, carrying goods from one country are not authorised to drive into 

another country.504 Usually, in such cases, only government-designated carriers are permitted 

to transport goods through the country.505 In other cases, the limitation is due to reasons of 

security and safety guarantees or even to protect domestic operators.506  

 In order to fulfil the facilitation objectives of Customs transit, all countries of transit and 

destination must acknowledge the means of transport by which goods in transit are being 

transported.507 It makes no sense, for example, for goods in transit to be off-loaded at national 

frontiers under the excuse that the truck does not conform to national technical specifications, 

or to national transport policy.508 This will effectively act as a NTB and should be avoided by 

all costs through the development of clear, universal and transparent rules on the specification 

of the means of transport in order to ensure the free movement of trucks and other modes of 

transport in and out of Southern African countries.509 
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iii) Strengthening Cooperation between Regions, Border Controls and information 
sharing between the Agencies, Authorities and the Private Sector in Relation 
to Transit 

 

Whereas the concept is a simple one, in practice, the smooth movement of goods in transit is 

often impeded by the uncoordinated activities and requirements of border agencies that 

impose slow, cumbersome procedures, some of which duplicate each other.510                      

Although WTO negotiations on trade facilitation are currently addressing these issues, transit 

of goods is often a regional issue, especially for inland countries such as Botswana and 

Lesotho. It is therefore essential that the regional aspect to be recognised as it is believed that 

harmonisation of transit policies among Southern African Countries further increase the 

speed of goods in transit.511 However harmonising such policies might be best served through 

adopting internationally recognised systems, such as the TIR  which will inevitably lead to a 

sense of familiarisation for non Southern African countries wishing to trade in the region.   

A major principle of the TIR system is the mutual recognition of Customs controls.512 The 

controls carried out at departure, such as documentary checks, possible physical examinations 

of goods, sealing of load compartment etc, are accepted by Customs authorities in the 

countries of transit and destination.513 This allows the vast majority of consignments to be 

released at subsequent exit and entry offices with the minimum checks of the documents, 

seals and load compartments.514 Customs should furthermore also cooperate with 

neighbouring services on administrative issues, for example, opening times of border 

offices.515  

For a transit system to function effectively, this mutual recognition of controls is critical and  

should be extended to include the sharing of relevant information of all operational and 

administrative matters, and where required, to individual traders, especially where smuggling 

is detected or suspected.516 
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The lack of effective cooperation between landlocked countries and their neighbours is 

however the major obstacles facing the introduction of such a streamlined transit 

procedure.517 

4.4 Conclusion 
 

a) Concluding Remarks on Article X 
 

Accelerating the movement of goods in order to save time and costs and promote trade 

through Customs reform and simplified procedures will only bring the expected benefits if 

the appropriate information on trading is readily available, especially for small companies 

engaged in regional trade.518  

In most countries transparency through the publication of laws is part of the constitutionally 

mandated legislative procedure and a prerequisite necessary for it to become law and deemed 

authentic and admissible by national courts.519 The extended publication and simplifying 

requirements proposed by WTO Members as part of the clarification and improvement of 

Article X would largely lead to improvements in domestic transparency of countries’ trading 

conditions and practices, an area that so far has been left to the discretion of governments.520  

The expected benefits for Southern African countries also lie in the improvements of 

conditions under which SMEs (who generally lack the means to search out trade laws and 

Customs procedures), traders and operators can effectively engage in regional trade; speeding 

up the movement of goods across borders and thereby increasing trade and revenue collection 

for the region.521The availability of accurate and timely information on existing regulations 

and proposed changes or innovations that reduce and clarify Customs formalities should 

furthermore cut transaction costs for traders as well as administrative costs for governments 

allowing them to reallocate their resources in a more profitable way.522  

                                                            
517 UN NY and Geneva supra 373 at 80 
518 UNCTAD “Border Cooperation and Coordination amongst Agencies, Authorities and the Private Sector in 
Relation to Transit” 2006 1<http://r0.unctad.org/ttl/technicalnotes/TN18_TransitCooperation_fin.pdf>(accessed 
9 April 2010 
519 UNCTAD-Publication of trade related information supra 365 at 2 
520 UN NY and Geneva supra 373 at 16 
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Furthermore countries are strongly urged to implement (or adequately update) their National 

Enquiry points to serve as central repositories for a country's trade regulations and trade-

related information  and thus creating ease of  access to all interested public and private 

parties. The costs, improvement and set-up procedures may not be too burdensome as many 

governments already have the seeds of an Enquiry Point either within the official organs of 

state or in the public or private field.523  

Furthermore countries in Southern Africa are encouraged to incorporate (or further improve 

on) a comprehensive code of conduct which sets out clearly and consistently the functions 

and duties for all categories of public officials. In addition, these codes of conduct should be 

complimented by the necessary enforcement mechanisms in order to guarantee compliance. 

Implementing measures that increase awareness of integrity and provide greater 

accountability of Customs officials would greatly benefit Customs administration and provide 

officials with the necessary tools and education necessary to administer customs rules in a 

more efficient, transparent, and impartial way.524  

Lastly, for the sake of reducing delays at the borders, countries are further urged to 

implement procedures allowing for goods to be released on appeal at the instance of a 

financial guarantee being provided. This will go a long way in restoring trust and profitable 

relationship between traders and Customs authorities, thereby creating a more conducive 

trading environment for all. 

In the longer term the proposed measures of Article X could yield overall economic benefits 

in terms of: 

For traders, it would guarantee:”  

 quicker release of goods from Customs  

 avoidance of delays in delivery (important for just-in-time operations)  

 greater predictability in Customs procedures and trade transactions in general  

 greater certainty regarding shipping times and costs  

 as well as cost savings (e.g. no storage and handling fees).”525  

For governments, it would ensure:”  

                                                            
523 ibid 19 
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 financial guarantee pending the appeal process  

 more trust between Customs authorities and traders, hence a better working 

relationship  

 improved compliance by traders with customs laws and regulations of the country.”526 

b) Concluding Remarks on Article VIII 
 

Customs authorities in Southern Africa are encouraged to ensure that there is a proper 

balance between necessity and reasonableness, border security and expeditious clearance of 

goods, minimisation of customs intervention and a more cooperative relationship between 

customs authorities and other interested agencies/departments for the sake of expediting 

goods faster and cheaper between regional borders.527 Countries should also bear in mind that 

Article VIII at present does not impose any legal obligation to reduce the number and 

diversity of fees/charges or to simplify import and export formalities; however they may 

consider this desirable in order to facilitate their private sector import and export activities.528  

Article VIII does however place in effect a legal obligation on contracting parties to reduce 

their charges so that they are not excessive in relation to their administrative services 

rendered, thereby calling for reasonableness.529 The question of what constitutes 

reasonableness was raised in United States – Customs User Fees case530 in which a two-step 

approach was put forward: The Panel not only determined whether charges were approximate 

to services rendered (reasonable), but also whether the services themselves came under the 

scope of Article VIII.531
 
Thus when devising administrative charges countries should make 

sure that these charges fall under the scope of services as set out in Paragraph 4 and that they 

are relative to the services rendered.532  

Although not always subject to government control, in the context of Southern Africa, fees 

seem however not only to be unreasonable but also differ from country to country and are for 

the most part also quite high; this is mostly due to the multiplicity of documents used to 

                                                            
526 ibid 
527 UNCTAD-Publication of trade related information supra 365 at 2 
528 Njinkeu supra 364 at 24 
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530 GATT Panel Report, United States – Customs User Fee, L/6264, adopted 2 February 1988 
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complete different transactions including the use of ad valorem values to calculate customs 

duties.533 

Countries are also encouraged to actively pursue automating their Customs systems for the 

sake of not only transparency and reduction of clearance times between regional partners, but 

also in the context of countries abroad wishing to engage in trade with Southern Africa. 

The implementation of maritime facilitation measures will be an important step in the entire 

effort of streamlining and harmonisation of trade related regulations in Southern Africa.534 By 

reducing the number and size of such texts will also facilitate the publication of trade 

regulations required by Article X.535  

Although the concept of risk management in Customs procedures has been considered under 

Article VIII, issues such as pre-arrival clearance and post audit systems , are already dealt 

with in the 1999 Revised Kyoto Convention of the WCO. 536 Countries in Southern Africa 

that have ratified this Convention only include South Africa, Botswana, Lesotho and 

Namibia.537 Countries thus wishing to adopt such standard must do so in a regional context, 

requiring all regional partners to adopt similar systems of risk management in order to create 

transparency and familiarisation among all parties involved. 

The expected benefits of adopting this risk management procedures in customs audits relates 

to increased productivity and efficiency as these techniques do away with unnecessary 

burdens on traders by downscaling physical inspection and  reducing bottlenecks existing at 

border crossings.538 They also significantly enhance the predictability and consistency of 

border requirements by allowing the harmonisation of practices between different border 

points and the facilitation of information sharing.539Thereby increasing duty collection, 

improving compliance with laws and regulations, reducing release times, lowering 

transaction cost as well as reducing storage and warehouse fees to name but a few.540 
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The expected costs of implementing such measures would involve hiring experts and training 

staff in the production of the national sets of aligned trade documents and operating computer 

software.541 African countries and regions may therefore want to request technical assistance 

before taking on such commitments.542  

c) Concluding Remarks V 
 

The requirement in Article V that traffic in transit not be subjected to unnecessary delays 

indicates that delays must be reasonable.543 Given the poor state of roads, ports and railways 

current delays go beyond what is deemed reasonable, even if reasonable is measured within 

the context of what can be expected from developing or even least developed countries.544 

Compliance with Article V thus generates specific trade facilitation needs, which not only 

includes infrastructure development but also improvement of services, the creation of training 

centres and the training of personnel.545 A number of countries are addressing the problems 

related to road and railway transport however further support in the form of S&DT and 

further  financial and technical assistance  may need to come from a variety of actors and 

may require the coordination of regional groupings, financial institutions, developed 

countries and private investors.546Within this context, countries should be mindful of the fact 

that Annex D (see Appendix A) stipulates that, developed-country Members will make every 

effort to ensure support and assistance directly related to the nature and scope of the 

commitments in order to allow implementation.547  

A further priority for African countries includes adopting a system of better coordination and 

cooperation amongst border agencies. The benefits relating to improvement of coordination 

and cooperation amongst border agencies are almost impossible to quantify and will go a 

long way in promoting sustainable development for countries in Southern Africa.  

Not only should this transit system ensure unnecessary delays through improvement of 

infrastructure and border cooperation systems, but should also focus on automating the entire 

transit system, bearing in mind that the time and costs will all depend on each country’s 
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starting point, implementation capacity, infrastructure and financial resources.548 A one-size-

fits-all approach can thus not be applied here, and each country has to consider its own tailor-

made model, based on international standards.549  

The costs of implementation will be soon recovered; however, as an efficient transit system 

will produce fruitful benefits and enhance the effectiveness of Customs controls and 

significantly reduce transit transport costs.550  

The question that however remains is whether countries should adopt such a transit system 

under a regional or a multilateral standpoint? 

One view favouring a regional framework, states that infrastructure needs might best be 

assessed within a regional context as problems related to roads, railways and harbours tend to 

affect entire regions and not just specific countries.551 And that these should be further 

coupled with existing donor-funded efforts to build transport, border and trade-related 

infrastructure.552 This view further supports the notion that countries should have the 

flexibility to pursue their own priorities even in a regional context. For instance if the volume 

of intra-regional trade is low, Members should have the flexibility to pursue other high value 

commitments in the WTO and not transit. 553 

Other views favouring the multilateral approach tend to lean more towards the belief that a 

common framework such as the Kyoto Convention or the TIR Convention or the Common 

Transit Convention should be adopted as they have all proven to be successful examples that 

can be used by countries and would provide participating members and its trading community 

with the essential uniformity in the application of rules and procedures and for approval of 

the means of transport.554 

Whichever approach is taken, this author supports the view that an effective partnership 

between government agencies is first needed if the trade facilitation objectives for transit 
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systems are to be achieved.555 Equally, effective partnerships between government and 

business will play a key role in facilitating transit trade.556  

Customs, as the service with direct responsibility, needs to take the initiative to build joint 

relationships with all stakeholders, including both within government (specifically Ministries 

of Trade, Transport, Finance/ Treasury, Immigration, Agriculture, veterinary and 

phytosanitary agencies) as well as with the business community (importers, exporters, transit 

principals, freight forwarders, carriers, customs brokers, terminal operators, banks and 

insurance agents).557 To assist the business community in a useful way, Customs should for 

example arrange for all official regulations and guidance related to transit, to be published 

and made freely available, preferably on the internet.558 This information should include the 

addresses and opening times of Customs offices of transit, approved transit routes, and any 

national requirements and fees.559 

The overall benefits of adopting such a system include: 

 Less congestion at borders;  

 Improved security of revenue;  

 Enhanced use of risk assessment, leading to more efficient controls, and reduced rate 

of physical examination, as well as more effective deployment of staff;  

 Reduced transit times;  

 Simplified documents and procedures; 

 Lower rate of physical examination;  

 Improved predictability; 

 Increased international competitiveness; and  

 Improved transparency.”560  

Border cooperation and agency coordination can also help:” 

 prevent fraud and smuggling; 

 enhance security; 
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 reduce delays and congestion at border crossings and control points due to 

harmonisation of activities and requirements between border agencies; 

 integrate and simplify data collection; 

 detect revenue evasion; 

 protect national interests and population; and 

 reduce cost through better deployment of resources.”561 

Lastly, when designing and implementing such systems, whether it is, internally, regionally 

or multilaterally, care should be taken to ensure that SMEs are also able to benefit from the 

arrangements.562 Larger companies with greater financial and staffing resources are much 

better equipped to take advantage of such schemes, and smaller companies should not be 

excluded from them by cost or complexity.563 

 

 

 

 

 

 

 

 

 

 

 

 

                                                            
561 ibid 
562 ibid 76 
563 ibid 

 
 
 



94 
 

Chapter IV: Conclusion and 
Recommendations  
 

“Organisations are of two kinds, those which aim at getting something done, and those which 

aim at preventing something from being done”.  

Famous philosopher: Bertrand Russell 

The question that however still remains is whether countries should adopt these systems and 

procedure from a regional or a multilateral position? 

The view of those favouring a regional framework emphasise that infrastructural and customs 

control needs might be best served within a regional context as problems related to roads, 

railways, harbours and customs cooperation tend to affect entire regions and not just specific 

countries.564 And that these should be coupled with existing donor-funded efforts to build 

transport, border and trade-related infrastructure.565 These views also support the notion that 

countries should have the flexibility to pursue their own priorities even in a regional context, 

for instance if the volume of intra-regional trade is low, Members should have the flexibility 

to pursue other high value commitments, not always provided for under the multilateral trade 

system. 566 

The other view, supported by this author, favouring the multilateral approach tend to lean 

more towards the belief that a common framework provided by the WTO and other 

international standards such as the Kyoto Convention and the TIR Convention should be 

adopted as they have proven themselves to be successful examples that can be used by 

countries in order to provide participating members and its trading community with the 

essential uniformity in application for rules and procedures.567 

Whichever approach is taken, this author supports the view that an effective partnership 

between government agencies is first needed if the trade facilitation objectives are to be 
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achieved.568 Equally, effective partnerships between government and business will play a key 

role in facilitating transit trade.569  

Customs, as the service with direct responsibility, needs to take the initiative to build joint 

relationships with all stakeholders, including both within government (specifically Ministries 

of Trade, Transport, Finance/ Treasury, Immigration, Agriculture, veterinary and 

phytosanitary agencies) as well as with the business community (importers, exporters, transit 

principals, freight forwarders, carriers, customs brokers, terminal operators, banks and 

insurance agents).570 To assist the business community in a useful way, Customs should also 

for example arrange for official regulations and guidance related to trade facilitation 

measures to be published and made freely available, preferably on the internet.571  

Only time will tell what the future holds for the WTO but hopefully it will continue to strive 

in changing unequal trade balances; promoting sustainable economic growth and further 

develop the world community especially that of developing and least developed countries.                              

Although there is no guarantee that the Doha Round will be finalised by 2011 as foreseen, 

there are several factors pointing to new and successful negotiations.572We can afford to give 

negotiators a bit more time, but we cannot wait forever.573  Failure to reach agreement on the 

Doha negotiations by the 2011 deadline would raise further fears that governments are 

incapable of taking the decisions needed to address the current global economic crisis and 

further help alleviate poverty in the developing world.574  All of this would otherwise send a 

very bad signal to an extremely nervous world.575 

A successful conclusion to the Doha Development Agenda would also represent a substantial 

boost to the multilateral trading system at a time of growing economic uncertainty.576  It 

would reinforce the supremacy of the global system at a time when many governments and 

corporations find regional and bilateral trading arrangements an attractive alternative to 
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multilateralism.577 Such deals can often be beneficial to the parties involved and can 

complement the international trading system.578 But they cannot replace it.579 

Globalisation has further placed huge demands on SMEs to become internationally 

competitive. In order to participate meaningfully in international and regional trade, 

governments and firms must individually reduce their complexity and costs of transactions, 

including the elimination of all unnecessary administration and using modern technology to 

encourage cost-effective processing.580 Southern Africa is no exception and SMEs therefore 

need to develop their human and infrastructure capacities in order to exploit the potential 

benefits available from intra-regional trade.  

 

Based on the proposals made so far, several elements currently being negotiated are cross-

cutting issues across the three articles.581 These include transparency, consistency, 

predictability, non-discrimination, simplification, non-restrictiveness and due process.582 

When negotiating a Trade Facilitation framework in the WTO, African countries should fuse 

these broad concerns in order to condense the scope of the discussions and address the 

fundamental issues such as fees, infrastructure development, documentation, customs 

procedures, publication etc.583  

Trade facilitation can also support the democratic process to reach just political and social 

regimes in the developing countries and LDCs.584 The gains should, however, not be 

exaggerated since corruption and governmental autocracy requires years to dissolve.585 

Nevertheless, collaboration between domestic authorities and governments, together with 

harmonisation of the administrative procedures that trade facilitation requires, are vital 

benefits available for LDCs, other gains also relate to transparency and predictability for the 

national government, other WTO Members and the business community.586 
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Even though trade facilitation can be perceived to be a potential source of growth promotion 

for Southern African, experience shows that the cost of integrated and coherent multilateral 

agreement on trade facilitation will be extremely high and certainly beyond the capability of 

African countries.587 Therefore, seeing as existing commitments already strain their 

capacities, it is imperative that timely and continued technical assistance and capacity 

building is secured for Southern African Countries, having regard to the implementation 

process.588 Provisions that provide African countries with the mandate to request technical 

assistance from developed country members in order to implement new commitments 

undertaken is therefore essential to pursue. This will be especially necessary when 

implementing some measures requiring trade related policy changes and IT related customs 

practices. 

 The African group should further avoid any new binding commitments on trade facilitation 

which exceed their implementation capacities, capabilities and institutional needs that would 

ultimately make them susceptible to dispute settlement.589
 
All trade facilitation efforts should 

thus ensure that they are in their best interests of countries and should rather extend their 

negotiating energies on more critical concerns such as risk assessments, smuggling and 

corruption.590Negotiations should further allow African countries to shift from certain 

commitments in order to preserve areas of sensitivity such as revenue concerns (for example 

those countries that therefore rely heavily on the income from customs need to assess what 

impact fee restructuring will have on them).591  

Where commitments require infrastructure development for example, implementation should 

be made conditional on the provision of such support and assistance as provided by Annex D 

(see Appendix A). The Southern African countries should therefore expect that S&DT 

provisions on trade facilitation to be strengthened from a legal perspective (made precise, 

effective and operational) and vague language should be avoided as it provides very little 

legal certainty and is difficult to enforce.592  
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Seeing as institutional needs of LDCs, landlocked countries and those that are not, denotes 

the non-applicability of a “one size fits all” approach, African countries should also ensure 

provisions that provide flexible commitments and variable implementation procedures. 

The next steps for adequate participation of Africa in these negotiations would be to 

document the situation in a selected group of countries that have made relatively good 

progress in these areas and that could provide “best practice” examples.593 These case studies 

could be used to design a comprehensive programme that a typical African country would 

have to undertake in order to comply to a multilateral agreement on trade facilitation with 

elements in proposals being tabled are to become binding.594  
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APPENDIX: A 
Modalities for negotiations as set by Annex D of the July Package:  

1. Negotiations shall aim to clarify and improve relevant aspects of Articles V, VIII and X of 

the GATT 1994 with a view to further expediting the movement, release and clearance of 

goods, including goods in transit. Negotiations shall also aim at enhancing technical 

assistance and support for capacity building in this area. The negotiations shall further aim at 

provisions for effective cooperation between customs or any other appropriate authorities on 

trade facilitation and customs compliance issues.  

2. The results of the negotiations shall take fully into account the principle of special and 

differential treatment for developing and least-developed countries. Members recognize that 

this principle should extend beyond the granting of traditional transition periods for 

implementing commitments. In particular, the extent and the timing of entering into 

commitments shall be related to the implementation capacities of developing and least-

developed Members. It is further agreed that those Members would not be obliged to 

undertake investments in infrastructure projects beyond their means.  

3. Least-developed country Members will only be required to undertake commitments to the 

extent consistent with their individual development, financial and trade needs or their 

administrative and institutional capabilities.  

4. As an integral part of the negotiations, Members shall seek to identify their trade 

facilitation needs and priorities, particularly those of developing and least-developed 

countries, and shall also address the concerns of developing and least-developed countries 

related to cost implications of proposed measures.  

5. It is recognized that the provision of technical assistance and support for capacity building 

is vital for developing and least-developed countries to enable them to fully participate in and 

benefit from the negotiations. Members, in particular developed countries, therefore commit 

themselves to adequately ensure such support and assistance during the negotiations  

6. Support and assistance should also be provided to help developing and least-developed 

countries implement the commitments resulting from the negotiations, in accordance with 

their nature and scope. In this context, it is recognized that negotiations could lead to certain 
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commitments whose implementation would require support for infrastructure development on 

the part of some Members. In these limited cases, developed-country Members will make 

every effort to ensure support and assistance directly related to the nature and scope of the 

commitments in order to allow implementation. It is understood, however, that in cases where 

required support and assistance for such infrastructure is not forthcoming, and where a 

developing or least-developed Member continues to lack the necessary capacity, 

implementation will not be required. While every effort will be made to ensure the necessary 

support and assistance, it is understood that the commitments by developed countries to 

provide such support are not open-ended.  

7. Members agree to review the effectiveness of the support and assistance provided and its 

ability to support the implementation of the results of the negotiations.  

8. In order to make technical assistance and capacity building more effective and operational 

and to ensure better coherence, Members shall invite relevant international organizations, 

including the IMF, OECD, UNCTAD, WCO and the World Bank to undertake a 

collaborative effort in this regard.  

9. Due account shall be taken of the relevant work of the WCO and other relevant 

international organizations in this area.  

10. Paragraphs 45-51 of the Doha Ministerial Declaration shall apply to these negotiations. 

At its first meeting after the July session of the General Council, the Trade Negotiations 

Committee shall establish a Negotiating Group on Trade Facilitation and appoint its Chair. 

The first meeting of the Negotiating Group shall agree on a work plan and schedule of 

meetings.595  

 

 

                                                            
595 Source:http://www.wto.org/english/tratop_e/dda_e/draft_text_gc_dg_31july04_e.htm#annexd                   

(accessed 9 February 2010)  

 

 
 
 




