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When dealing with the application of international standards in a regional setting, one may be
tempted to re-open the debate between the universality and culturally-determined specificity of
human rights." This is not the aim here. Instead, the assumption is made that human rights are
inalienable to humankind. The 1993 World Conference on Human Rights adopts a similar
reaffirmation in the Vienna Declaration and Programme of Action, in which all states declare their
commitment “to fulfil their obligations to promote universal respect for” intemationally-accepted
human rights. It continues as follows: “The universal nature of these rights and freedoms is
beyond question”.” It also states unequivocally that all human rights are “universal, indivisible and
interdependent and interrelated”.’ Simultaneously, though, “the significance of national and
regional particularities and various historical, cultural and religious backgrounds must be bomne in
mind”* The existence of such regional and local particularities does not detract from efforts to
seek consensus about standards globally, and from attempts at ensuring their realisation. It seems
to be axiomatic that the closest conformity with specific concems can be reached at the local or
domestic level. But this does not exclude consensus-seeking at regional and universal levels.
However, it follows that the consensus will become narrower as the extent of participation and
globalisation increases. For this reason, the intemational human rights regime allows for
reservations and for implementation predominantly through non-judicial means. The role of the

international human rights regime in Africa will now be investigated.

2.1 Africa in international law: an introduction

2.1.1 Before the UN (- 1945)

International human rights law is of relatively recent origin. Its evolution and functioning forms

part of the development of intemational law in general. Africa’s role in international law is

: See, on this debate generally, An-Na’im(ed) (1991), Pannikar (1982) 120 Diogenes 75, and Pollis and
Schwab (eds) (1980). For arguments on contemporary Africa, see Howard (1986) ch 2.

: Art 1 of the Vienna Declaration. '

Art 5 of the Vienna Declaration.

Art 5 of the Vienna Declaration.
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therefore placed under a brief spotlight, before the focus tums to international human rights

instruments more specifically.’

The first contact of Africans with Europeans resulted from curiosity fuelled by the scientific
advances of the Enlightenment and civilizing mission of Christianity. This represented a movement
of explorers and missionaries into Africa from especially the sixteenth century. ~When
industrialisation began taking off in Europe during the eighteenth century, the movement turned in
the other direction, with the capture and export of Africans from Africa as slaves to the “new
world”. At this stage little interest was paid to the African interior. Foreign powers established a
more or less informal presence, directed at the export of slaves. Only with the British occupation
of Egypt and the expansionist stance of Leopold II of Belgium in relation to the Congo did the need
arise to effectively partition the African continent into colonies under the sphere of European
influence. A conference was organised in Berlin, lasting from late 1884 to 1885. At this
conference the borders of the African continent were to a large extent demarcated. This introduced
the phase of colonialism, which mainly represented a movement of natural resources from Africa
to the newly industrialised Europe. To some extent the movement also went the other way, with

African markets serving as a dumping ground of surplus products.®

From the outset, traditional African states were disregarded as equal subjects in the ensuing law
relating to international law.” Africa developed mistrust of international law, as it supported first
slavery, and then colonialism. The predecessor to the UN, the League of Nations, in 1936 created
a perception of contempt for black race in the Italo-Abyssinian War.! The military invasion and
colonisation of Ethiopia, a sovereign member state of the League, by Italy, another member of the
League, epitomises Westemn misuse of international law in relation to Africa. In Umozurike’s
view, certain states failed to regard Ethiopia as a sovereign state “because it was African”’ He

regards the failure of the League members to prevent Italy’s aggression by sanctions as “reminders

There is no need to traverse this topic, as it has been dealt with comprehensively by competent writers such
as Umozurike (1979) and Elias (1988).

On the economics of colonialism, see Rodney (1989).

For a comprehensive overview of this development, see Umozurike (1979).

Eso (1996) 6 African Human Rights Newsletter 9.

2 Umozurike (1979) at 66.
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of the bad faith and double standards that existed and still persist in the intemational community

. . . 0
when vital African interests are concerned”.!

In the period after the First World War resistance against colonialism gained momentum. [t took
the form of African-nationalism within numerous African states and the pan-Africanist movement
outside Africa. The insistence on self-determination and decolonisation became stronger and
stronger, culminating in the independence of Ghana in 1957, followed by a series of former French
colonies in 1960. Today the process of decolonisation is complete."" But in some instances the

shadow of colonialism has been cast over the present.

2.1.2 Under the UN (1945 -)

When the UN was founded after the Second World War in 1945, only four independent African
states became members: Egypt, the Union of South Africa, Liberia and Ethiopia.”” Three of these

states voted in favour of the UN General Assembly resolution containing the Universal Declaration

L Umeozurike (1979) at 78.

With the possible exception of the Western Sahara, see par 2.2.5 (¢) below.,

For example, the explanation for the human suffering caused by the killing of Hutus and Tutsis in 1994
may, to a large extent, be traced back to colonialism. The original inhabitants of Rwanda were the Twa.
They were hunters and gatherers. The Hutus, who were peasants, became the first group of “settlers”.
Around 1400 pastoralist Tutsi immigrated from the north to settle there. Political functions became divided
between the Hutu and Tutsi, and was greatly localised. Reyntjens explains how this precarious balance was
unsettled by the Belgian policy of “indirect rule” ((1987) 25/26 Jnl of Legal Pluralism and Unofficial Law
70). Because the Tutsi tribe was considered to be of “Hamite™ origin, and was “more intelligent, more
active, more capable of understanding progress™ the Belgians started reserving political office for the Tutsi
(Reyntjens (1987) 25/26 Jnl of Legal Pluralism and Unofficial Law 70 at 80, quoting bishop Classe).
Disallowing the Hutus access to political power exacerbated ethnic opposition and division. Through
central Tutsi control, the traditional institutions were also transformed, disturbing “the equilibria of
protection and allegiance that had made this supremacy bearable” (Reyntjens (1987) 25/26 Jnl of Legal
Pluralism and Unofficial Law 70 at 80).

= On 24 October, 7, 12 and 13 November 1945 respectively.





















































































































































































































































































































































