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Introduction 

In the traditional view of the world the state holds all of the power and the individual 

must be protected from excesses in the exercise of that power. This is still evident in 
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some of the older Constitutions, such that of the United States of America, in terms 

of which human rights were essentially seen as the protection of private individuals 

against inappropriate or unacceptable displays or abuses of public power by the state. 

The world has changed substantially since then. It has become a great deal more 

complex. Concentrations of power have shifted significantly away from the state into 

the hands of private sector groupings. The influence of non-governmental 

organisations that join forces globally on certain issues can no longer be ignored. The 

power of large trade unions and religious· movements has been an important socio

economic factor in many parts of the world for some decades. Multinational 

corporations and their domination of world trade arenas spanning the borders of many 

different countries are a force that many governments now have to reckon withl. It is 

against the backdrop of such a world that the dynamics involving the delivery of 

health .care services must be considered. Cockrell points out that the focal points of 

power in society have changed considerably since the days when it resided primarily 

with the st at e2 
• The significance of increasing globalisation and the concentration of 

power in the hands of the private and non-governmental sectors cannot be overstated. 

Individuals may not be in a contractual relationship with many such organisations and 

yet they have the power to take decisions which can seriously adversely affect those 

individuals' lives. In the context of health care services, for instance, a large 

multinational pharmaceutical manufacturer may decide not to sell a particular 

patented drug in a particular country or to price it in such a manner that renders it 

unaffordable to all but the extremely wealthy. A body suc.h as the Medicines Control 

Council which is a juristic person in its own right can decide that a particular 

medicine is not effective. for a particular indication and refuse to register it for that 

indication which means that it cannot lawfully be prescribed for such indication even 

2 

Tushnet, M "The Issue of State ActionlHorizon1al Effect in Comparative Constitutional Law" I.CON Vol 1 No 1,2003 P 
79-88 observes at p 79 that: "Liberal constitutions identify human rights that ought not to be violated. But by whom? An 
important strand in liberalism focuses on creating political structures that simultaneously empower and limit governments. 
Put crudely. this strand leads constitutionalists to pay primary attention to the threats to human rights that government 
poses. Another strand takes the human rights themselves as a focus. It notes that corporations and non-govemmental acton 
can threaten human rights too." He observes that governments and corporations can discriminate on the basis of race; 
governments and corporations can tire employees t:or speech with which the employer disagrees. The two strands come 
together when one observes that the people or corporations exercising "private" power are actually exercising power 
conferred on them by laws creating and regulating market behaviour. Thus government is always somehow implicated in 
private decisions. He then asks the crucial question: What are the constitutional implications of this? Is the way in which 
government is implicated in decisions by private employers to discriminate and the like sufficient to place some duties on 
either government or the private actors? 
Cockrell A "Private Law and the Bill of Rights: A Threshold Issue of Horizontality" Private Law P3 A-4 states that: 
"Whereas once it was only the state which might be considered to have bad ai its disposal instruments of authority and 
oppression. modem society has witnessed the emergence of new fragmented centres of power such as voluntary 
associations. trade unions. corporations, multinationals. universities. churches etcetera. The emergence of large, private 
institutions. wielding massive power over the lives of citizens is an integral part of modem life." 
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if it may be beneficial in certain circumstances. Health care services and products 

often fall into the same category as food and shelter. They are indispensable and 

essential to preserve life. Nevertheless they are economic goods, commercial 

commodities which are sold in multi billion dollar markets around the world. How 
I 

does the man in the street engage them? In many ways the raison d' etre for law is the 

existence of relationships and the need to define and regulate them. Some would no 

doubt argue that law is simply the external or societal manifestation and recognition 

of a relationship - whether it is between the individual and the executive, legislative 

or judicial branch of government, the national, provincial and municipal spheres of 

government, the minority and the majority, natural persons in the private capacity, 

juristic persons in their private capacity or the individual and society as a whole. The 

branch of law that is relevant depends upon the nature of the parties in relationship 

and the nature of the relationship. 

The provider, in the provider-patient relationship, is not considered in this thesis only 

in the narrow sense of the doctor-patient relationship or hospital-patient relationship 

since providers of health care services come in many different forms and guises. 

Moreover, the distinction between funder and provider is often blurred. In the Medical 

Schemes .Act, the definition of "business of a medical scheme" makes it clear that a 

medical scheme may itself render a 'relevant health service'3. Similarly the state is 

both provider and funder of health care services in relation to most of the patients who 

are treated in the public The health professionals working iri the public sector 

3 

4 

Medical Schemes Act No 131 of 1998. In the Act the tenn "relevant health service" is defined as "any heaItb care 
treatment of any penon by a person registered in terms of any law, which treatment has as its object-

<a) the physical or mental examination of that penon; 
(b) the diagnosis, treatment or prevention of any physical or mental defect, illness or deficiency; 
< c) the giving of advice in relation to any such defect, illness or deficiency; 
(d) the giving of advice in relation to, or treatment of; any condition arising out of a pregnancy, including the termination 

thereof, 
<e) the prescribing or supplying of any medicine, appliance or apparatus in relation to any such defect, illness or 

deficiency or a pregnancy, including the termination thereof; or 
(f) nursing or midwifery, 
and includes an ambulance service, and the supply of accommodation in an institution established or registered in tenns of 
any law as a hospital, maternity home, nursing home or similar institution where nursing is practised, or any other 
institution where surgical or other medical activities are perfonned, and such accommodation is necessitated by any 
physical or mental defect, illness or deficiency or by a pregnancy;". 
Most state hospitals classifY patients into different categories in order to determine whether or not there should be a co
payment and if so, on what basis. For example, in the Western Cape the Regulations Relating to the Uniform Patient Fee 
Schedule For Health Services Rendered by the Department of Health: Western Cape For Externally Funded Patients 
(Provincial Gazette No S977 Notice No 21 of 29 January 2003) apply only to "externally funded patients". An externally 
funded patient is defined as "a patient whose health services are funded or partly funded in tenns of ..! <a) the Compensation 
for Occupational Injuries and Diseases Act, 1993 (Act No 130 of 1993), or (b) by the Road Accident Fund created in terms 
of the Road Accident Fund Act, 1996 (Act S6 of 1996) or (c) a medical scheme registered in tenns of the Medical Schemes 
Act (Act 131 of 1998), or (d) another state department, local authority or foreign government or any other employer, or 
who exceeds the generally accepted income means test u implemented by the Provincial Government: Western Cape". See 
for instance alsO'the Regulations on Ambulance Fees in the Free State (Provincial Gazette No 64, Notice No 141 of 01 
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are, more often than not, employees rather than independent contractors as they are in 

the private sector. S The employment relationship between the state and health 

professionals creates certain obligations for the health professionals that cast the 

provider-patient relationship in a different light to that in the private sector. The 

simple provider-patient relationship that is most often contemplated in many 

discussions of health law represents only a small percentage, in terms of volume of 

transactions, of the number of provider-patient relationships that exist in reality. 

Since in South Africa a largely federal system of government prevails, especially in 

the arena of health services where, in terms of Schedule 4 of the Constitution, the 

national and provincial governments have concurrent legislative competence and 

since government as whole is in many respects different in legal terms to providers of 

health care services in the private sector, it is proposed to divide this chapter into two 

parts. The first will deal with the provider-patient relationship where the former is the 

state and the latter will deal with the relationship involving various types of private 

sector providers. 

A PUBLIC SECTOR 

3.1 Introduction 

The government is a provider of health care services. In order to fulfil its role as such 

it is capable of exercising many different kinds of legal power. This fact renders an 

examination of the relationship between the patient and the state as provider of health 

care services fairly complex. For instance, is there a contractual relationship 

between them such as is most often inferred between the patient and the private sector 

provider or is this the exception rather than the norm? Are health service delivery 

in the public sector based largely upon administrative law or are they 

'business decisions' in terms of the law of contract? In the case of the former, a 

patient's legal relationship and the remedies available to him or her would differ 

significantly in form to those in terms of the law of contract. There is also the 

s 

October 2002) which states that a patient conveyed per ambulance shall be liable for the payment of the following fees in 
respect of SO kilometres, or part thereof: travelled: Ca) An HI hospital patient R30,OO; (b) An H2 hospital patient 
R60,00; (c) An H3 hospital patient 

The private sector does employ health professiona1s but they are mainly nurses. General practitioners, dentists, 
physiotherapists, medical specialists, pbannacists and dieticians in the private sector are more likely to be self-employed 
than they are to be employees. 
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question of the state's constitutional obligations and the extent to which these must be 

seen as creating separate rights to those already contemplated in terms of the law of 

contract, delict and administrative law. It is proposed in this section to examine 

administrative law as it relates to the delivery of health care services within the public 

sector in order to the nature of the provider-patient relationships in various 

circumstances where the state is the provider. 

3.2 The Nature of Administrative Law 

According to Baxter, administrative law is: 

"a set of common law principles which are designed to promote the effective use of 
administrative power, to protect individuals and organizations from its misuse, to preserve a 
balance of fairness between public authorities and those with whom they interact, and to 
ensure the maintenance of the balance of public interest." C5 

It has been described by an American judge as including-

'lhe entire range of action by government with respect to citizen or by citizen with respect to 
the government, except for those matters dealt with by the criminal law, and those left to 
private civil litigation where the government's only participation is in furnishing an impartial 
tribunal with the power of enforcement". 7 

It is not so easy in practice to define the concept of administrative action, despite the 

fact that this has been attempted in the Promotion of Access to Administrative Justice 

Acts. Klaaren9 observes that the administrative justice provision introduced by section 

24 of the Interim Constitution, and continued in section 33 of the final .Constitution, 

has had far-reaching consequences for South African administrative law. He states 

that both the structure of the Interim Constitution and the decisions of the 

constitutional court have nevertheless made it clear that this section is not ''the single 

fount of administrative justice" and that work performed in comparable constitutional 

instruments has been divided and allocated to several distinct sections of the 

Constitution namely: 

• 

C5 

7 

S 

9 

the limitations· clause; 

Administrative Law (1984) P 3 
Friendly H J, ''The Federal Administrative Agencies: The Need For Better Definition of Standards, 7S Harvard lAw 
Review 863(1962) 

Act No 3 of2000.See below for further discussion. 
Kl88;l'OD J ".Administrative Justice" Chaskalson (It al (eels) Constitutional Law o/South Africa 2'-1 
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• the right of access to information; 

• the right of access to court; and 

• the right to freedom and security of the person 

and that the right to administrative justice must be considered" in relation to these other 

provisions. 

"3.3 Classifications of Administrative Action 

To add to the confusion10 within administrative law, the courts at one stage usedll
, and 

still today to some extent may have to usel2
, a system of classification of 

administrative action that imitates the system of classification of different types of 

action of which administrative action itself forms a part. It is hardly surprising that 

this has the potential to cause considerable confusion for the courts and government 

officials alikel3
• The classification divides administrative acts into legislative, quasi-

10 

11 

12 

13 

Baxter (m 6 supra) says at p 350: ''The distinction between legislative and non-legislative administrative acts is often 
difficuh or impossible to draw satisfactorily." 
Thus in Premier. Eastern Cape. and Others v Cekeshe and Others 1999 (3) SA 56 (TK) the court observed: "To some 
extent the learned Judge must have been influenced by the then existing classification of administrative acts into 'quasi
judicial' and 'purely administrative'. At 263F - G the learned Judge states: 'In the absence of a provision prescribing a 
qua:;i-judicial enquiry as a pre-requisite to the exercise of a power of expropriation, the act of expropriation is a purely 
administrative act. (Cf Johnson &- Co v Minister of Health [1947] 2 All ER 395 at 398 - 9 and Minister of the Interior 
and Another v Mariam 1961 (4) SA 740 (A) at 751.)' ... This classification has since been dealt a final blow. In the oft
cited case of Administrator. Transvaal. and Others y Traub and Others 1989 (4) SA 731 (A) Corbett CJ held at 759A
C: 'Another feature of the modem English administrative law which emerges from a study of the aforementioned cases, 
and others, is that the old classification of decisions into judicial, quasi-judicial and administrative no longer seems to 
have any relevance in this sphere. In R v Gaming Board for Great Britain; ex parte Benaim and Another [1970] 2 All ER 
528 (CA) Lord Denning MR stated that ''the "heresy" to the effect that the principles of natural justice apply only to 
judicial proceedings, and not to administrative proceedings, was "'scotched" in Ridge y Baldwin. This was confirmed ••• 
by Lord Oliver in Leech's case supra at '05e where the latter stated that: ' •• the susceptibility of a decision to the 
supervisory jurisdiction of the Court does not rest on some fancied distinction between decisions which are 
'administrative' and decisions which are 'judicial' or 'quasi-judicial"." 
In Shoprite Checkers (Ply) Ltd v Ramdaw No And Others 2001 (4) SA 1038 (LAC) the court notes: "I agree with the 
above approach by the Constitutional Court. In para [18] of the judgment in Care phone Froneman DJP does not seem to 
have appreciated that the administrative justice section could only apply if the action in question was an administrative 
action and that, because of this, a court would have no choice but to have to satisfY itself that such action was an 
administrative action before it could apply the provisions of the administrative justice section to it This means that, 
however regrettable or even unpalatable it may be to have to classifY actions according to whether they are 
administrative, judicial or quasi-judicial, courts have no choice but to classifY actions accorcling to such categories in 
certain circumstances under the new constitutional order in order to give effect to certain constitutional provisions. 
The confusion is if anything compounded by the fact, for instance, that under the interim Constitution (and the 1996 
Constitution) a local government is no longer a public body exercising delegated powers. Its council is a deliberative 
legislative assembly with legislative and executive powers recognised in the Constitution itsel£ Whilst· it might not have 
served any useful pwpose under the previous legal order to ask whether or not the action of a public authority was 
'administrative'. it is a question which must now be asked in order to give effect to s 24 of the interim Constitution and s 
33 of the 1996 Constitution. One bas a situation in which laws are made in tenns of administrative action. See for 
instance Fedsure Life Aaaurance Ltd And Others v Greater Johannesburg Transitional Metropolitan Council And Others 
1999 (1) SA 374 (CC) where it was held that: "In addressing this question it is important to distinguish between the 
different processes by which laws are made. Laws are frequently made by functionaries in whom the power to do so bas 
been vested by a competent legislature. Although the result of the action taken in such circumstances may be 
1egislation'. the process by which the legislation is made is in substance 'administrative'. The process by which such 
legislation is made is different in character to the process by which laws are made by deliberative legislative bodies sum 
as elected municipal councils. Laws made by functionaries may well be classified as administrative; laws made by 
deliberative legislative bodies can seldom be 80 described." The constitutional court in this case explains how things 
worked under the previous legal order as follows: "Prior to the enactment of the interim Constitution, Courts adopted a 
more deferential attitude to laws made by elected legislatures than they did to laws made by administrative tbnctionaries. 
Judicial review was developed and applied by South African Courts against the background of a legal order which 
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judicial and purely administrative. One has administrative action, that is essentially a 

sub-set of executive action14
, which can be legislative, judicial or quasi-judicial in 

nature and which involves action neither the legislature nor the judiciary but by the 

executive. One thus has a hierarchy of classifications of different types of action in 

the diagram below using very similar nomenclature. 

14 

recognised the supremacy of Parliament. Legislation duly passed by Parliament in accordance with the then existing 
Constitution was not subject to judicial review, and the power of the Courts was confined to interpreting such laws and 
applying them to the facts of the particular case. However, a distinction was dra\'VD between parliamentary legislation 
and other legislation enacted by 'subordinate legislatures' which was subject to judicial review. The true basis on which 
Courts were entitled to review subordinate legislation was a matter of some dispute. Some commentators saw it as 
implicit in the empoweryng legislation which was said to be subject to certain implied provisions applicable to the 
delegation of legislative powers unless expressly excluded by the empowering statute. Others, and this is the prevailing 
view, saw it as an inherent power of the Court, existing independently of the statute, which would be applied unless 
excluded by the empowering legislation... When there were elected provincial councils, their legislation (though in a 
sense legislation of a subordinate legislative body) was treated differently. The legislative power was characterised as 
original and not delegated, and the only question open on judicial review was whether the legislation fell within the 
scope of the powers vested in the councils. If so it could not be challenged on the ground of unreasonableness or on any 
of the other grounds on which the exercise of delegated legislative power could be reviewed by the Courts. " The court 
emphasises however, that the jurisdiction of the Courts to review legislation made by subordinate legislatures was not, 
however, a disputed issue. In broad terms the legislation was reviewed for 'legality'. The subordinate legislatures were 
not entitled to exceed their powers, nor to exercise them in a manner inconsistent with the limitations ordinarily 
attaching to the delegation of legislative power. If they did so, their laws would be struck down by the Courts as being 
invalid. It then goes on to explain the situation under the new legal order: '"The introduction of the interim Constitution 
has radically changed the setting within which administrative law operates in South Africa. Parliament is no longer 
supreme. Its legislation, and the legislation of all organs of state, is now subject to constitutional control. It is within this 
context that consideration has to be given to the proper interpretation of the words 'administrative action' in s 24 ... The 
constitutional status of a local government is thus materially different to what it was when Parliament was supreme, 
when not only the powers but the very existence of local government depended entirely on superior legislatures. The 
institution of elected local govermnent could then have been terminated at any time and its functions entrusted to 
administrators appointed by the central or provincial governments. That is no longer the position. Local governments 
have a place in the constitutional order, have to be established by the competent authority, and are entitled to certain 
powers, including the power to make by-laws and impose rates." 
The court in Pre,ldent of the Republic of South Africa and Otherl v South African Rugby Football Union and Other, 
2000 (1) SA 1 (CC) stated as follows at para [142]: "As we have seen, one of the constitutional responsibilities of the 
President and Cabinet Members in the national sphere (and premiers and members of executive councils in the 
provincial sphere) is to ensure the implementation of legislation. This responsibility is an administrative one, which is 
justiciable, and will ordinarily constitute 'administrative action' within the meaning of I 33. Cabinet Members have 
other constitutional responsibilities as well. In particular, they have constitutional responsibilities to develop policy and 
to initiate legislation. Action taken in canying out these responsibilities cannot be construed as being administrative 
action for the purposes ofs 33. It follows that some acts of members of the executive, in both the national and provincial 
spheres of govenunent will constitute 'administrative action' as contemplated by s 33, lOS but not all acts by such 
members will do so. 
In Premier, Ea,tern Cape, And Other, v Cekeshe And Other, (fb 11 ,"pra) the court observed that: "The general 

distinction between legislation and the execution of legislation is that legislation determines the content of the law u a 
rule of conduct, where executive authority applies the law in particular cases." The Commonwealth v Grun,eit and 
Other, (1943) 67 CLR 'S. The enactment of primary legislation is not an administrative act but the implementation of 
such legislation is. (See definition of 'administrative action' in the PAJA section 1). Subordinate legislation is 
administrative action and therefore subject to judicial review. See Wiechers M Administrative Law who states: 
"Legislation does not appear out of the blue - first the authorised organ takes a decision to peIform a legislative act, then. 
the legislative measure goes through a process of consultation and drafting. then the measure is passed and finally 
promulgated. The initial decision to peIform the administrative act will, in most cases, involve a legislative discretion 
and this discretion may be impugned on the same grounds as the exercise of a discretion in the performance of other 
legislative acts. The legislative act may also be challenged on the ground of other defects in the coune of legislative 
process and on the strength of the ultimate effect of the act ••• even though a proclamation by the State President may be 
immune to judicial review in terms of an Act of Parliament, it remains subordinate legislation nevertheless and is subject 
to the rules relating to the creation, adoption, promulgation and interpretation of subordinate legislation. " 
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Layer 1 

Layer 2 

Constitutional 
Separation of powers 

/ 1 
1. Legislative action 2. Executive action 

(a) Administrative action 

3. Judicial action 

(subset of executive acts - government departments fall under the 
executive branch of government) 

/ 1 
(i) Legislative acts (ii) Quasi-judicial acts (iii) acts 

Devenish et afs note that there has in recent times been a strong inclination to avoid 

using the classification of administrative acts as legislative, quasi-judicial and purely 

administrative and that in Du Preez v Truth and Reconciliation Commissionl6
, the 

Appellate Division held that for the purpose of applying the rules of natural justice, 

the of decisions as quasi-judicial or administrative has in been 

abandoned. They express the view, however, that the classification can nevertheless 

be beneficial in some circumstances and proceed to discuss the three types of 

administrative action on this basis. They note that legislative acts of the 

administration give rise to delegated legislation and that they are the most easily 

recognised. They note with regard to Fedsure17 that the resolutions taken by the 

municipality could not be classified as administrative action because the municipal 

council was exercising a power that was exclusively exercised by legislative bodies 

and that on this interpretation, other non-exclusive legislative decisions, as opposed to 

IS 

16 

17 

Devenish GE, Govender K qnd Hulme D Administrative Law and JIIStice in South Africa at p 91 
Du Preez 1997 (3) SA 204 (A) l1A-C 
Fedsure Life Assllra,:,ce v Greater Johannesburg Transitional Metropolitan COllncil fh 13 supra 

360 

 
 
 



legislative enactments, may still be subject to scrutiny under section 33 of the 

Constitution. Devenish et al point out that section 156(2) of the Constitution provides 

that a municipality may make and administer by-laws for the effective administration 

of matters which it has a right to administer and that therefore the Constitution 

empowers municipalities to administer by-laws. They observe that the implementation 

and administration of a by-law requires the exercise of a discretion in that decisions 

have to be taken and choices made between alternative courses of action. Such 

decisions required the exercise of delegated power and the application of the by-laws 

to a given set of circumstances. They are therefore subject to section 33 scrutiny. 

In terms of Part B of Schedule 4 of the Constitution, municipalities are responsible for 

municipal health services, although these are not defined. Municipalities now· have the 

power to make original, or primary, legislation on the subject of municipal health 

seryices. This has to be interpreted, however, within the broader constitutional 

context, particularly the concurrent legislative (and therefore executive) competence 

of the national and provincial spheres of government in the filed of 'health services' 

as contemplated in Part A of Schedule 4 of the Constitution. In the National Health 

Act an attempt has been made to define municipal health services so as ·to be able to 

comply with and work within the fiscal federalism imposed by the Constitution and .. 
other legislation and avoid unfunded mandates as proscribed by the Public Finance 

Management Actl8 for both municipalities and provinces .with regard to the provision 

of health services. In order to know what funding must be made a:vailable to the three 

different spheres of government (national, provincial and executive) in respect of 

health services it is necessary to define for operational purposes the term "municipal 

health services". Naturally such a definition is not without its challenges given the 

fact that any attempt to define a constitutional term, no matter how well intentioned, is 

subject to constitution:aI challenge on the basis that it constitutes an attempt to amend 

the Constitution by stealth. In light of the foregoing discussion, it must be 

noted the passing of bye-laws by a municipality concerning municipal health 

services would be legislatiye as opposed to administrative action, in contrast to the 

position under the previous legal dispensation. 

18 
Act No 1 ofl999 
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Devenish et al note with regard to judicial acts that it is sometimes problematic to 

determine whether an administrative organ is carrying out purely judicial or curial 

functions and that there are only a few administrative authorities which perform 

judicial functions. Quoting Garner19
, they identify the essential characteristics of 

judicial functions as: 

(1) There must be a lis inter partes, i.e. a dispute between two or more parties; 

(2) The proceedings in the disputed lis must have been initiated by one or more of 

the parties to the dispute, but not by the tribunal itself or some other 

governmental body not being a party to the dispute; and 

(3) As a general rule, the presiding officer or judge, having found the facts and 

applied the appropriate principles of law thereto, has little discretion in coming 

to his or her decision, he or she may not be influenced by preconceived 

principles of policy, but must apply prescribed rules so as to reach a decision.20 

Decisions involving the delivery of health care are in the main unlikely to be judicial 

administrative decisions. Under the old system of classification of administrative 

decisions they are more likely to be quasi-judicial or purely administrative decisions 

since except in the case of a dispute mechanism in terms of which a department of 

health must adjudicate between the interests of two or more parties (which is very 

unlikely in the health care context and is only necessary rarely, if at all). 

Quasi-judicial acts are administrative acts in which an administrative body exercises a 

discretion21
• A quasi-judicial function is an administrative function which the law 

requires to be exercised in certain respects as if it were jUdicial22
• In Hack v 

19 

20 

21 

22 

Jones BL and Thompson K Garner', Administrative Law p 344 

Devenish et al:lh l' ,upra at p 98 
In Administrator, Transvaat And Others v Traub And Other. (m 11 supra) the court held that whether the function be an 
'administrative' function or whether it be 'purely administrative' or 'quasi-judicial' or 'judicial' the duty is to act 'fairly' 
and the audi alteram partem rule is simply a species of such duty. The courts have held that a public statutory body 
entrusted with administrative or quasi-judicial functions can be cited eo nomine in review proceedings, even if it is not a . 
body corporate in the ordinary acceptance of that term (M G Holme, (Ply) Ltd v National Transport Commission And 
Another 1951 (4) SA 261 (T». In The Administrator, Transvaal And The Firs Investment, (Ply) Ltd v Johannesburg City 
Council 1971 (1) SA '6 (A), it was said that the court has jurisdiction under the common law to review a decision if an 
examination of the statute concerned reveals that the particular discretion or power involved is a quasi- judicial one. It is 
sufficient to show a "clear intention" of the legislature to negative and exclude the implication that the power 80 given is 
to be exercised in accordance with the fundamental principles of justice, rather than that this should be demonstrated as a 
"necessary implication". See Publication Control Board v Central New, Agency, 1970 (3) SA at p. 489B - D. The first 
requirement is that the decision should prejudicially affect the property or liberty or rights of that individual who takes 
action to upset the decision. See R. v NgWflWlla, 1954 (1) SA at P 127F; Mini.ter of Interior v Bechler and Others, 1948 
(3) SA 409. The prerequisites for deciding whether the function of a person statutorily authorised is quasi- judicial where 
that official's decision must be preceded by the recommendation of another body are dealt with in Cassem v Oo,-Kaapse 
Komitee van die Groepsgebiederaad, 1959 (3) SA at pp. 659A - H; 661 H - 662C; South African Defence and Aid Fund v 
Minister of Justice, 1967 (1) SA at pp. 270A - 271A 
Devenish et aim l' supra 
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Venterspost Municipality And OtherSl3 the court observed that as a general rule, a 

tribunal, or a body, even if administrative, must exercise its functions in a judicial or 

quasi-judicial way. whenever it is empowered to make decisions, not in its own 

arbitrary discretion, but as a result of an enquiry into matters of fact, or of fact and 

law, and these decisions may affect the rights of, and involve civil consequences to, 

individuals. In the health-care context, quasi-judicial decisions are likely to consist 

primarily of licensing type decisions such as those contemplated in the National 

Health Bill in connection with the granting of certificates of need by the Director

General. 

The Appellate Division in Sugar Industry Central Board And Another v 

Hermannsburg Mission And Another4stated that for the purpose of determining 

whether the audi alteram partem rule applies in relation to the exercise by the first 

appellant of the power, or duty, in terms of clause 37, depends on a determination of 

whether, in exercising such, power or duty, the first appellant exercises a purely 

administrative function or acts in a quasi-judicial capacity. If the first appellant 

exercises a purely function, the audi alter am partem rule has no 

application. If it acts in a quasi-judicial capacity the audi alteram partem rule applies 

unless it has been expressly or impliedly excluded. (South African Defence and Aid 

Fund and Another v Minister of Justice2S
; Publications Control Board v Central News 

Agency LtcP6
; Roberts v Chairman, Local Road Transportation Board, Q1}d Others 27,) 

As to the tests to be applied in determining whether a statutory function being 

performed is quasi -judicial in nature or purely administrative, are to be found in Hack 

v Venterspost Municipality and Others2B, Minister of the Interior and Another v 

Mariam29 and Roberts' case suprti°, 

A professional act that is performed using professional skill and knowledge is 

apparently not an administrative act of any kind. In S v Dobson31 the court held that 

23 

24 

2S 

26 

27 

28 

29 

30 

31 

Hack 19'0 (1) SA 172 (W) 

Sugar Industry Central Board And Another 1983 (3) SA 669 (A) 

South African Defence and Aid Fund and Another 1967 (1) SA at p 270 
Central News Agency Ltd 1970 (3) SA at P 488 - 489 

Roberts 1980 (2) SA at P 489 - 490 
Hack 19'0 (1) SA at P 190 

Mariam 1961 (4) SA at p "1 
RobertI fh 26 mpra at p 489 G - 490 

Dobson 1993 (4) SA 55 (E) 
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the audi alteram partem rule is not applicable to the process of compiling of a report 

by a psychiatrist pursuant to an enquiry in terms of ss 77, 78 and 79 of the Criminal 

Procedure Act32
: the psychiatrists do not perform an administrative, judicial or quasi-, 

judicial function but conduct their own enquiry in their own way to enable them to 

furnish an opinion concerning the mental capacity of the accused. 

As stated previously the courts are presently inclined not to ascribe much value to 

these distinctions one of the reasons being that they are not particularly clear of 

usefup3. 

Purely administrative acts are by definition neither judicial nor quasi-judicial. They 

are acts by which an administrative body creates, alters or terminates indiVidual 

administrative law relationships. An decision is one that is made 

according to administrative policy whereas a judicial one is made according to law". 

3.4 Administrative Agreements 

In Transnet Ltd v Goodman Brothers (Pty) LtttS
, the court held that the reasoning 

employed in Umjolozi Transport Bpk v Minister van Vervoer en Andere36
, where it 

was held that the State Tender Board's handling of tenders for government transport 

services constituted administrative action and that the steps that had preceded the 

conclusion of the contract were purely administrative actions and decisions by 

officials, and that public money had been spent by a public body in the public interest, 

applied also to Transnet. In Cape Metropolitan Council v Metro Inspection Services 

32 

33 

34 

3S 

35 

Criminal Procedure Act No '1 of 1977 

In Knop v Johannesburg City Council 1995 (2) SA 1 (A), the court stated that if the distinction between quasi-judicial 
and purely administrative decisions is of little use in solving problems in the context of the justiciability of a decision on 
the ground offailure to act fairly (see Administrator, and Othera v Traub and Othera fh lllUpra at 7S9A-C, 
762F-H, 762H-763E, 763E-1 and 7631-J), it is equally of little value in resolving the issue whether negligence in the 
making of the decision gives rise to liability for damages in delict. It found that in South African law there is DO 

justification for treating the distinction between quasi-jUdicial and purely administrative functions as the touchstone for 
detennining a public authority's liability for loss caused by the negligent exercise of statutory powers. It held that to 
detennine the issue of wrongfulness, there was no point in straining to categorise the functions of the public authority as 
either quasi-judicial or purely administrative and quoted the remarks of the court in Mutual Life & Citizens' Assurance 
Co Ltd and Another v Evatt [1971] 1 All ER 1'0 (PC) as being particularly apposite: 'In our judgment it is not possible 
to lay down hard and fast rules as to when a duty of care arises in this or in any other class of case where negligence is 
alleged. When in the past Judges have attempted to lay down rigid rules or classifications or categories they have later 
had to be abandoned'. 

See Devenish et al fh l' supra at p 103 onwards. 

Transnet Ltd v Goodman Brothers 2001 (1) SA 8'3 (SCA) 

Umfolozi Transport Bpk [1997] 2 B All SA '48 (SCA) 
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(Western Cape) CC And Others" the court found that different considerations applied 

where a contract between an organ of state and a private entity was preceded by 

purely administrative actions and decisions by officials in the sphere of the spending 

of public money by public bodies in the public It held that these amounted to 

administrative actions because s 217(1) of the Constitution specifically provided that, 

when an organ of state in the national, provincial or local sphere of government 

contracted for goods or services, it had to do so in accordance with a system that was 

fair, equitable, transparent, competitive and cost-effective38
• The court in this case 

held that that it served little purpose to classify the agreement between the first 

respondent and the appellant as an 'administrative agreement' as the question 

remained whether the cancellation of the contract amounted to 'administrative action' . 

It stated that that section 33 of the Constitution was not concerned with every act of 

administration performed by an organ of state, but was designed to control the 

conduct of the public administration when it exercised a public power, and that it 

followed that whether or not conduct amounted to 'administrative action' depended 

on the nature of the power being exercised. Other relevant considerations, said the 

court, are the source of the power, the subject matter, whether it involved the exercise 

of a public duty, and how closely it was related to the implementation of legislation. 

The court found that that it could not be said that the appellant had exercised a public 

power when it purported to cancel the contract. Although it derived its power to enter 

into the contract with the first respondent from statute, it derived its power to cancel 

the contract from the terms of the contract and the common law; when it had 

concluded the contract it did not act from a position of superiority or authority, nor 

did it, when cancelling, find itself in a stronger position than the position it would 

have been in had it been a private institution. When it purported to cancel the contract, 

it did not perform a public duty or implement legislation, but purported to exercise a 

contractual right founded on the consensus of the parties in respect of a commercial 

contract39
• 

3' 
38 

39 

CapeMetropolitan 2001 (3) SA 1013 (SCA) 
Cape Metropolitan fh 36 ,upra paragraph [19] at 1024B1C· F.) 

Pretorius DM "The Defence of the Reahn: Contract and Natural Justice' 2002 South African Law Journal 119 374 has 
criticised this judgment saying that the question as to the true nature of public power is not addressed adequately by the 
judgment and that the court did not provide a satisfactory analysis of the relationship between public power and 
contractual rights. He states that in addition, insufficient consideration was given to the fact that the appellant had, by 
means of its contract with the respondent, outsourced the performance of its own statutory and public functions and that 
it had done so by virtue of specific statutory authorisation. In other words, the contract (the conclusion of which was 
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Bums40 notes that it has been said that although South African courts have recognised 

the administrative disposition and private law contract concluded by the state, they 

have not as yet, recognised the administrative law agreement41. She observes that it 

has also been said that these administrative agreements (in which the state acts in its 

capacity as an organ of state and exercises a measure of state authority) fall 

somewhere between the boundary of public law and private law. Public authorities are 

not empowered to conclude contracts which are incompatible with the proper exercise 

of their powers and duties: such contracts or actions are void because the authority has 

exceeded its power and has acted ultra vires. This is something that the general public 

and even members of the legal profession fail to understand when litigating or 

threatening litigation against organs of state and statutory bodies. The Medicines 

Control Council, for example, would be unable to conclude an out of court settlement 

agreement with a private company that is an importer of a medicinal product in 

respect of the seizure of those products which were being sold illegally because they 

were not registered. Such an agreement would be outside of the mandate of the 

Council whose primary task is to ensure the safety quality and efficacy of medicines 

sold in South Africa by means of a registration process. 

Bums notes that the liability of the state for administrative agreements is anything but 

clear and that at this stage a delictual claim against the state for negligent action of 

independent contractors will in all probability also be unsuccessful. The state is 

usually unable to supervise or exercise control over the actions of a private agency 

while the latter is fulfilling its contractual obligations. Indeed one of the reasons for 

contracting in the first place is often the fact that the state lacks the resources to do the 

job itself. Bums comments that currently administrative agreements are governed in 

the main by rules of private law and courts are influence by private law contracts 

when determining the rules which apply to administrative agreements. Thus, she says, 

40 

41 

authorised by statute) had a public dimension in that it was intended to achieve a statutory objective, namely to collect 
levies imposed by statute for the benefit of the provincial fiscus. This fact, says Pretorius, wu not accorded sufficient 
weight by the court, and militates against its assertion that the contract was of a commercial nature. 
Burna Y Administrative Law Under the 1996 Constitution 
She refers to Floyd TB IIDie onderskeid tussen die ooreenkoms en die administratiewe beskikking" 1995 SAPRJPL 282 
atp 28S 
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the liability of the state for private law contracts and administrative agreements is 

governed by the State Liability Act42
• 

It is submitted that the conceptual difficulties which Bums encounters in the failure of 

the courts to recognise ''the true nature and extent of the administrative agreement" 

are caused largely by her own insistence on the conceptual framework that seeks to 

distinguish public and private law. The problem lies largely in this distinction. If the 

distinction is unimportant then what does it matter whether or not the courts recognise 

administrative agreements as a concept? The law of contract and the law of delict 

have served quite well for a number of centuries in righting the wrongs between 

contracting parties and members of society. Bums seems to be of the view that the 

state should be held liable for actions of a private contractor that 'has been tasked 

by the state with the performance of a public function purely because it is a public 

function. It is submitted that this view is neither logical nor equitable in al\ instances 

since it absolves the private contractor of just about all relevant responsibility for its 

own incompetence or incapacity. Bums suggests that the state should be held liable 

for contracting negligently with who are unable to perform the required 

function. Her view also demonstrates a superficial understanding of the practical 

realities of state contracting procedures which are usually in the form of tender 

processes and are heavily regulated by legislation such as the State Tender Board 

Act43
, the Public Finance Management Act44

, the Preferential Procurement Policy 

Framework Act4S
, the National Supplies Procurement Act46

, the Broad-Based Black 

Economic Empowerment Act 53 of 2003 and last but not least the Constitution47
• The 

full scope of the concept of contractual freedom, it is submitted, is a privilege 

reserved to. the private sector. Provided that public entities follow the rules and 

procedures contained in the legislation detailed above, it is submitted that the chances 

of success of a claim against the state for negligent contracting are negligible. She 

asks how the individual can be protected from the negligent acts of the contractor 

42 

43 

44 

4S 

46 

47 

Act No 20 of 19'7. This may seem something of a contradiction u the State Liability Act can hardly be said to be 
private law but the point is that the Act serves u little more than an entIy point for the private law of contract and of 
delict into public affairs. 
Act No 86 of 1998 

Act No 1 of1999 

Act No , of2000 

Ad. No 89 of 1970 

Ad. No 108 of 1996. Section 217(1) states: "When an organ of state in the national, provincial or local sphere of 
government, or any other institution identified in national legislation, contracts for goods or services, it must do so in 
accordance with a system which is fair, equitable, transparent, competitive and cost-effective." 
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apparently on the understanding that the law of delict does not apply to private 

contractors who are performing public functions. It is submitted that the law of delict 

applies to private contractors performing public functions as much as it does to 

private contractors fulfilling private functions. It is not clear why, simply because it 

happens to be a public function that is performed, in Bums view the rules of delictual 

liability should work differently. As the courts have rightly stated it is not so much a 

classification of the agreement that is important as the nature of the action taken and 

whether it was in consequence of an ordinary contractual arrangement or some 

statutory provision which conferred the power to do so. Essentially administrative law 

is about the exercise of power that is granted not by the person over whom that power 

is exercised, as would be the case in a contract, but by some other agency, for 

example the state in terms of legislation. If one is not obsessed with distinctions 

between public and private law it becomes obyious that administrative law should be 

capable of regulating private entities where they are granted power over the general 

public or groups within the general public by way of processes over which the 

regulated group had little or no control. It is submitted that the concern of 

administrative law is not the nature of the authority that wields the power but rather 

that of the power itself. 

3.5' Private Law in The Public Health Sector 

In the healthcare context, the question of whether a nation or provincial government 

or municipality is exercising a public power or performing a public function is central 

to the question of whether the provider-patient relationship can be governed purely by 

private law, such as the law of contract, or whether it will always have an additional 

element of administrative law. Powers derived from statute are generally regarded as 

public powers and functions derived from statute are usually public functions. 

Unfortunately, life, as usual, is never that simple since it is possible to derive the 

power to enter into a contract from a statute in which case the conclusion of the 

contractual relationship in question is an administrative act48
• In the context of health 

48 See for instance Metro Inspection Services (Western Cape) CC And Others v Cape MetropoUtan Council 1999 (4) SA 
1184 (C) where it was observed that: "In Cekeshe and Others v Premier, Eastern Cape, and Others 1998 (4) SA 93' 
(Tk) at 9'6J· 9S7C (1997 (12) BeLR 1746 at 1766D· F) the Court emphasised that the substance and not the fonn of 
the action should be looked at in order to detennine whether an action amounts to an administiative action or not. While 
this is undoubtedly 80. one cannot disregard the fact that in the present case the contract is for the supply of services on 
behalf of an organ of state and that the authority of the respondent to conclude the contract is derived from statute. In 
Goodman Bros (Ply) Ltd v Transnet Ltd 1998 (4) SA 989 (W) at 996D (1998 CLR 40' at 411; [1998] 3 All SA 336 at 
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care, the concepts of public powers and functions are not particularly helpful. The 

question remains, in the context of a purported 'contract' for health care services 

between a public provider and a private patient, what is the source of the power or the 

public provider to enter into the contract? If the contract is expressly mandated by 

statute then the source of the power' to contract is clearly statutory. However, if the 

statute is silent on the subject of whether or not services must or may be rendered on 

the basis of a contract and there is the possibility that they may be rendered on the 

basis of contract or administrative law, is a power on the part of a public provider to 

enter into a contract statutory in origin or does it derive merely from the fact that as a 

juristic person it has the power to enter into contracts in the same way as any' other 

legal persona. Would a decision by a public entity to enter into a contract for health 

care services amount to an exercise of public power under these circumstances? Is it 

not too simplistic to say that when a public entity acts in terms of legislation it always 

exercises public power and that such action must always be classified as 

administrative action? The principle of legality and the rule of law require that a 

public entity 'must not overstep the bounds of its authority as conferred by 

legislation49
• If this is the case then the authority for every legitimate act of a public 

entity is based upon one piece of legislation or another and every act in terms of 

legislation constitutes the exercise of a public power or the performance of a public 

function in which case every such act is administrative in nature. This cannot be the 

case however, if one considers the dicta of the courts in judgments such as in Cape 

Metropolitan Council v Metro Inspection Services (Western Cape) CC And 

which the court stated that: 

49 

so 

343c; and 1998 (8) BCLR 1024 at 10310) Blieden J expressed himself as follows: 'In my view, this argument overlooks 
the true meaning of an administrative act. It means any act relating to the management of the affain of the respondent. , 
Applying this test, it could be said that the act of terminating the contract in terms of which the first applicant was 
carrying out the functions of the respondent in terms of the Regional Services Councils Ad is an act relating to the 
management of the a1fain of the respondent." 
In Mini,ter Of Public Works and Other, v Kyalami Ridge Environmental ASlociation and AltOther (Mukhwevho 
Intervening) 2001 (3) SA 11' 1 (CC) it was noted at P 1166 that: "'In Fedaure Life A,aurance Ltd and Other a v Great'.r 
Johannelburg Tran,ltional MetropoUtan Council and Otherl [m 13 ,upra] this Court held: '(I)t is a fimdamental 
principle of the rule of law, recognised widely. that the exercise of public power is only legitimate where lawful. The 
rule of law - to the extent at least that it expresses this principle of legality - is generally understood to be a fbndamental 
principle of constitutional law.' Later in the same judgment it is said that: '(i)t seems central to the conception of our 
constitutional order that the Legislature and Executive in ewsy sphere are constrained by the principle that they may 
exercise no power and perform no function beyond that conferred upon them by law. At least in this sense, then, the 
principle of legality is implied within the terms of the interim Constitution.' The Constitution now states explicitly that 
the rule of law is a foundational value of our legal order." See also Fed,ure Life A,surance Ltd and Other. v Greater 
Johannelburg Transitional Metropolitan Council And Otherl (m 13 aupra) where the court stated that: "It seems central 
to the conception of our constitutional order that the Legislature and Executive in every sphere are constrained by the 
principle that they may exercise no power and perform no function beyond that conferred upon them by law. At least in 
this sense, then, the principle oflegality is implied within the terms of the interim Constitution." 
Cape MetropoUtan Council fu 48 aupra 
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"It follows that whether or not conduct is 'administrative action' would depend on the nature 
of the power being exercised. Other considerations which may be relevant are the source of 
the power, the subject-matter, whether it involves the exercise of a public duty and how 
closely related it is to the implementation of legislation. " 

and in President of the Republic Of South Africa and Others v South African Rugby 
Football Union and Otherrl where the court observed: 

In s 33 the adjective 'administrative' not 'executive' is used to qualify 'action'. This suggests 
that the test for determining whether conduct constitutes 'administrative action' is not the 
question whether the action concerned is perfonned by a member of the executive ann of 
government. What matters is not so much the functionary as the function. The question is 
whether the task itself is administrative or not. It may well be, as contemplated in Fedsure, 
that some acts of a legislature may constitute 'administrative action'. Similarly, judicial 
officers may, from time to time, carry out administrative tasks. The focus of'the enquiry as to 
whether conduct is 'administrative action' is not on the arm 'of government to which the 
relevant actor belongs, but on the nature of the power he or she is exercising. ,,52 

The general rules to be derived from these dicta are: 

1 It is not so much the nature of the power bearer or functionary as the nature of the 

power or function that is relevant; 

2 The nature of the power is only one of the considerations to be taken into account. 

Others are the source of the power, the subject-matter, whether it involves the 

exercise of a public duty and how closely related it is to the implementation of 

legislation; 

3 The list of considerations referred to in 2 above is not exhaustive; 

4 The sourc.e of the power is not apparently an overriding consideration but must be 

balanced in relation to other factors such as the nature of the power, how closely it 

is related to the implementation of legislation etc. 

S The nature of the task to be performed is an important factor; 

6 The assessment must be made in light of the provisions of the Constitution and the 

overall constitutional purpose of an efficient, equitable and ethical public 

administration. 

51 

52 
South African Rugby FootbaU Union 2000 (1) SA 1 (CC) at para 141 
See also para 143 of the same judgment: "Detennining whether an action should be characterised as the implementation 
of legislation or the fonnulation of policy may be difficult It will, as we have said above. depend primarily upon the 
nature of the power. A series of considerations may be relevant to deciding on which side of the line a particular action 
falls. The source of the power. though not necessarily decisive, is a relevant factor. So. too, is the nature of the power. its 
subject-matter. whether it involves the exercise of a public duty and how closely it is related on the one hand to policy 
matters, which are not administrative, and on the other to the implementation of legislation, which is. While the subject
matter of a power is not relevant to determine whether constitutional review is appropriate. it is relevant to cIetermina 
whether the exercise of the power constitutes administrative action for the purposes of s 33. Difficult boundaries may 
have to be drawn in deciding what should and what should not be characterised as administrative action for the purposes 
of I 33. These will need to be drawn carefully in the light of the provisions of the Constitution and the overall 
constitutional purpose of an efficient, equitable and ethical public administratiOIL This can best be done on a case by 
case basis." 
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7 The assessment must ultimately be done on a case-by-case basis. This implies 

taking into account all of the relevant factors in each particular set of 

circumstances. 

If it follows that a statute may confer and impose powers and functions other than 

public powers and functions. Public entities may enter into contracts and conduct 

business of a nature which does not mean that the power exercised in doing so is a 

public power or function. National, local and provincial governments are juristic 

personae with power to contract separately and individually from each other3
• What 

happens where there is a broad statutory obligation, as opposed to a power, to provide 

health care services? In terms of section 16 of the Health ActS4
_ 

"(1) In addition to the functions entrusted to a provincial administration by any other 

law, the functions of a provincial administration with regard to health services in its 

province, shall, subject to the provisions of this Act, be-

(a) to provide hospital facilities and services; 

(b) to provide ambulance services within its province and" with due regard to 

similar services provided by provincial administrations in adjacent provinces, to 

co-ordinate such services; 

( c) to provide facilities for the treatment of patients suffering from acute mental 

illness; 

(d) to provide facilities for the treatment of outpatients in hospitals or in other 

places where patients are treated for a period of less than twenty-four hours; 

( e) to provide and maintain maternity homes and services; 

(f) to provide personal health services, either on its own or in co-operation with any 

local authority; 

(g) with a view to the establishment of a comprehensive health service within its 

province, to co-ordinate the services referred' to in paragraphs (a) to (f), 

inclusive, with due, regard to similar services rendered by the Department of 

Health and Welfare, other provincial administrations and by local authorities; 

S3 

S4 

In Lombard v Minister van 'Verdediging 2002 (3) SA 242 (T) the court held: "Die Staat is 'n regspersoon maar sonder 'n 
geregistreerde kantoor of hoofbesigheidsplek en sonder 'n direkteur of beampte sooa bedoel in die artikeI." See also 
Minister Of Low and Order v Panerson 1984 (2) SA 739 (A) where the court stated that: "Before proceeding to discuss 
the appeal. I should say that it was common Cause between counsel in this Court that the state was the real defendant in 
the action instituted by the respondent, and, also, that the state is a legal persona." 
Act No 63 of 1977 
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(h) to promote family planning in the province concerned; and 

(i) to perform any other function as may be assigned to it by the Minister." 

There is nothing in this section that precludes the possibility of a province's entering 

into a contract with a patient for the rendering of health services in fulfilment of its 

legal obligations. as described in section 16. The fact that a province does not have to 

contract with a patient in order to create a legal relationship between itself and that 

patient does not mean that it cannot do so. In the case of contract law, however, 

intention is everything and in the case of the state in particular, one is only likely to 

encounter the question as to whether or not the necessary intention existed in 

pathological circumstances where a case has come before the court. In this situation, 

the state is likely to argue its case in the best calculated to win its case which 

may result in an argument based on the law of delict rather than that of contract since 

the onus of proof in the case of the former is possibly a harder one for the plaintiff to 

dischargess. Thus in Magware v Minister oj Health NoS6 the defendant in his plea 

denied any contractual relationship between the parties choosing rather to admit 

negligence as averred in the declaration but pleading that such negligence consisted 

only of acts of omission not giving rise to delictual liability on the part of the 

defendantS7
• In Dube v Administrator, TransvaaP8, Buls and Another v Tsatsarolakit9

, 

Mtetwa v Minister oj Health60
, Pringle v Administrator, Transvaaf'l, Collins v 

Administrator, Cape62 the basis of all of the claims was the law of delict and not the 

law of contract. The plaintiffs apparently did not even attempt to argue the existence 

of a contractual relationship between themselves and the public providers or that the 

terms thereof had been breached. 

The fact that a contractual relationship is possible between a public provider of health 

care services and a patient is evidenced in Shiels v Minister oj Healt1f3. In that case 

SS 

S6 

S7 

S8 

S9 

60 

61 

62 

63 

The onus of proving the intention of a complex and diftbse body such as the state which is comprised of many minds 
may possibly be even more difficult to discharge in the event that the state denies an intention to contract. 

Magware 1981 (4) SA 472 (Z) 
The facts of the case and the judgment of the court are discussed in more c:ldail in the section on the law of delict 
Dub. 1963 (4) SA 260 (W) 

Buls 1976 (2) SA 891 (T) 

Mtetwa 1989 (3) SA 600 (D) 
Pringle 1990 (2) SA 379 (W) 

Collins 1995 (4) SA 73 (e) 

Shiels 1974 (3) SA 276 (RA) 
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the Minister of Health sued the appellant for .the cost of manufacturing an artificial 

limb. The court quite clearly dealt with the relationship on the basis of the law of 

contract, stating at 279: 

''Now clearly the principle established in those cases must apply to a contract such as this 
involving the highly technical task of constructing an artificial leg and making it fit, 
particularly in the case of the appellant who, on his own admission, is a difficult customer 
because, unfortunately, he has a very short stump." 

The case of Administrator Natal v Edouart:f4 is a further example. In that case there 

was a contractual obligation to sterilise the respondent's wife. The court refused to 

allow a claim for non-patrimonial loss on the ground that the South African law of 

contract does not allow a claim for intangible damages in the event of breach of 

contract. 

Whilst there is strict and specific law relating to the situation in 'which the state is a 

purchaser of goods and services, the same does not hold true in a situation in which 

the state is the supplier of goods and services - in the health care context at least. The 

fact that there is a constitutional obligation upon the state to achieve the progressive 

realisation of the right of access to health care services within available resources also 

does not necessarily preclude the conclusion of a contract for the provision of these 

services. As stated in a previous chapter there is a significant difference between "a 

right of access to" and "a right to", the former being less direct than the latter and 

creating the possibility that some action or effort is required on the part of the person 

exercising the right. 

In practice, public providers differentiate between "externally funded patients" and 

others. They publish regulations, the promulgation of which is, in view of previous 

discussion, subject to administrative law, in terms of which fees are set for various 

categories of patients. For the most part the fees payable are determined on the basis 

ofa means test. For instance in the "Regulations Relating To The Uniform Patient Fee 

Schedule For Health Care Services Rendered By The Department Of Health: Western 

Cape For Externally Funded Patients"65 it is stipulation that ''these regulations apply 

64 

65 

Edouard 1990 (3) SA S81 (A) the facts of the case and the judgement of the court are discussed in more detail in the 
section on the law of contract 

Provincial Gazette No S977 of29 January 2003, Notice No 21 
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to externally funded patients only." The regulations define an externally funded 

patient as-

"a patient whose health services are funded or partly funded in terms of-

(a) the Compensation for Occupational Injuries and Diseases Act, 1993 (Act 130 of 

1993), or 

(b) by the Road Accident Fund created in terms of the Road Accident Fund Act, 

1996 (Act 56 of 1996), or 

(c) a medical scheme registered in terms of the Medical Schemes Act, 1998 (Act 

131 of 1998), or 

(d) another state department, local authority, foreign government or any other 

employer, or 

who exceeds the generally accepted income test as implemented by the 

Government: Western Cape." 

The Regulations set out a Uniform Patient Fee Schedule for various health care 

services provided to externally funded patients by the Western Cape Provincial 

government. Regulation 3 states that: "An externally funded patient who receives any 

medical treatment or any medical service, listed and categorised in Schedule 2, from a 

DOH facility, must pay the applicable tariff for such medical treatment or medical 

service received in accordance with the tariff of fees and charges as set out in 

Schedule I". Technically speaking there is thus no need of a contract to create an 

obligation on the part of the patient to pay the applicable tariff. 

Similarly in KwaZulu-Natal66
, the Regulations Relating To The Administration, 

Management And Control Of Provincial Hospitals, Services And Institutions 

Established In Terms Of Section 4 Of The Provincial Hospitals Ordinance67 

distinguish between "Private patients" , "full paying Hospital patients" and "part

paying hospital patients". 

The Regulations stipulate that -

66 

67 
Notice No. 40!5 of24 October 2002 

Ordinance No. 13 of1961 
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"There shall be payable in respect of services rendered and supplies provided at, in or 

from provincial hospitals, community health centers and clinics the following charges 

which are defined by and subject to the 2002 KwaZulu-Natal Hospital Fees Manual 

which is available on request from any Provincial hospital in the Province:" 

and then give the schedule of fees. 

In the Free State the Regulations68 entitled 'Regulations On Fees For Health Services 

In The Free State' provide for the classification of patients as follows-

(1) Upon admission to a hospital, a patient shall be classified by the chief executive 

officer or delegated officials as a foreign patient, hospital patient or private 

patient. 

(2) A patient shall furnish such information and submit such proof as the chief 

executive officer or delegated officials may require of him or her, in order to be 

able to make a classification in terms of sub regulation (1). 

The regulations then go on to provide for a means test and methods of classification 

patients into the various categories. 

The fact that the fees are prescribed by regulations means that they are not negotiable 

except within the scope of the regulations and as permitted by them. In practical 

terms, although they are subject to administrative law and therefore judicial review, 

unless they are excessive in the extreme, it would be difficult in practice to challenge 

them since the costs of operating a particular public hospital are not generally known 

either to the public at large or to the provincial government that owns it. Although the 

pUblication of tariffs of fees in regulations does not preclude a contractual relationship 

between the public provider and the patient it could be argued that the creation of a 

legal obligation by way of regulations to pay the fees and the specification and control 

of conditions of service by way of regulations is evidence of the absence of an 

.intention to create a contractual obligation between the public provider and the private 

patient since it is difficult to conceive of a situation in which the state may wish to 

duplicate the terms of such relationship by way of a contract. In terms of the South 

Mrican law of contract it is the intention of the parties to the transaction that is the 

68 Notice No 140 of2002 
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deciding Lately there has been development of some of the larger public 

hospitals in order to attract so-called "private" or "medical scheme patients" - the 

externally funded patients referred to in the Western Cape Regulations quoted above. 

Differentiated amenities, with more of a private sector flavour such as carpets on the 

floors, curtains on the windows and television sets in the ceiling, have in some cases 

been created with a view to attracting such patients and in contractual relationships 

have been entered into or are contemplated with medical schemes. However, not all of 

these contractual relationships apply to differentiated amenities within public 

hospitals. Relationships between schemes and provincial governments are presently 

contemplated in terms of which the public hospital becomes a designated provider in 

terms of the regulations to the Medical Schemes Act'o and scheme beneficiaries are 

treated in the same facilities as other patients who are not beneficiaries of medical 

schemes. The mere fact that a contractual relationship exists between the medical 

scheme and the public provider does not necessarily mean that a contractual 

relationship is also created between the and the provider however. This topic 

will be discussed in more detail in the section on contracts with public providers. 

However it must be noted at this point that the type of contract is relevant in this 

context. These contracts are not necessarily for the benefit of a third party - which 

have the potential to make the patient a party to the contract - but more usually 

consist of arrangements between the scheme or scheme administrator and the 

provincial government in order to clarifY payment methods and arrangements, to 

ensure treatment of the patient in accordance with the rules of the medical scheme and 

the exchange of information pertaining to the patient between the provider· and the 

scheme, to balance the financial risks to which the scheme and the provider are both 

exposed between the parties, and to secure patient referrals to the provider by the 

medical scheme and its administrators and other contractors in order to ensure bed 

occupancy levels. It is submitted that despite what medical schemes and providers 

may claim to the contrary, contractual arrangements of this nature, especially where 

the scheme is represented by its administrator or a managed care contractor, are rarely 

intended for the exclusive or direct benefit of the patient. Although they are both 

likely to argue that the patient benefits in that public providers are cheaper and 

therefore he or she is less likely to exhaust medical scheme benefits, there are a 

69 

70 
This aspect of the relationship will be discussed in more detail in the section dealing with the law of contract. 

Medical Schemes Act til 3 mpra 
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number of fallacies behind this argument and it represents an oversimplification of the 

market forces and mechanisms that operate within health funding in the private sector. 

Further discussion of the medical schemes industry is not within the scope of this 

chapter. However it is worth noting that in terms of the Medical Schemes Act and 

Regulations regarding the mandatory package of minimum benefits which all schemes 

must provide, schemes are obliged to pay the costs of all of the treatments 

contemplated in that package in full regardless of in which sector treatment occurs 

and without co-payment unless beneficiary uses a non-designated provider 

without good reason. Furthermore, due to differences in treatment protocols, 

operational procedures and sometimes staffing levels between public and private 

hospitals and the relative incapacity of the public sector to 'manage' inpatient stays in 

public hospitals so as to keep them to the minimum duration that is 

necessary, there is the distinct possibility that the costs of treatment in a public 

hospital may not be that much lower than those within a private one. Many medical 

schemes are battling for survival as they are too small, do not have significant market 

power to bargain effectively with providers, are unable to benefit from the 

legislatively mandated principles of community rating, their membership profiles are 

unfavourably skewed or they need to increase their reserves to levels mandated by the 

registrar without becoming so unaffordable to members that they start to leave for 

other more competitive schemes. The result is increasing pressure to keep the costs of 

the real, direct benefits to members as low as possible. Consequently arguments that 

these contracts between schemes and providers are for the benefit of scheme 

beneficiaries are ovecly simplistic. They are more often than not, arrangements of 

expedience for the scheme and the public provider. As is evident from the regulations 

referred to above, medical scheme members are in any event treated in public 

hospitals on the basis of the regulations and in the absence of contractual relationships 

between the provincial governments and the medical schemes concerned. 

3.6 The Right to Lawful, Reasonable and Fair Administrative Action 

In terms of section 33 of the Constitution: 

"( 1) Everyone has the right to administrative action that is lawful, reasonable and 
procedurally fair. 
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(2) Everyone whose rights have been adversely affected by administrative action has the right 
to be given written reasons. 

(3) National legislation must be enacted to give effect to these rights, and must-

(a) provide for the review of administrative action by a court or, where appropriate, an 
independent and impartial tribunal; 

(b) impose a duty on the state to give effect to the rights in subsections (1) and (2); and 

( c) promote an efficient administration." 

The legislation referred to in subsection (3) above is the Promotion of Administrative 

Justice Act71 (P AlA). It is against this constitutional and legislative backdrop that one 

must examine administrative law in relation to the delivery of health care services. As 

with all other areas of law in South Africa, administrative law is informed by and 

based upon constitutional principles72
• 

The implications of this for the state will be canvassed in more detail below. However 

it is important to note at this stage that the current status of administrative law as a 

branch of constitutional law as opposed to the common law, casts decisions by the 

state concerning the delivery of health care services in a whole new light. Decisions 

relating to the provision of health services based on administrative law are now 

subject to the provisions of the Constitution and the P AlA. The courts are no longer 

restricted, as they were when administrative law formed part of the common law, to 

trying the case only on the basis of principles of natural justice and rules of procedural 

fairness such as whether the official applied his or her mind, whether there was bias, 

whether the person affected by the decision was given an opportunity to be heard 

71 

72 
Fn 8,upra 
Chaskalson p has observed that: "Whilst there is no bright line between public and private law, administrative law, 
which fonna the core of public law, occupies a special place in our jurisprudence. It is an incident of the separation of 
powers under which courts regulate and control the exercise of public powers by the other branches of govenunent. It is 
built on constitutional principles which define the authority of each branch of government, their inter-relationship and 
the boundaries between them. Prior to the coming into force of the interim Constitution, the common law was 'the main 
crucible' for the development of these principles of constitutional law. The interim Constitution which came into force in 
April 1994 was a legal watershed. It shifted constitutionalism, and with it all aspects of public law, from the rea1m of 
common law to the prescripts of a written constitution which is the supreme law. That is not to say that the principles of 
common law have ceased to be material to the development of public law. These well-establishecl principles will 
continue to infonn the content of administrative law and other aspects of public law, and will contribute to their future 
development. But there has been a fundamental change. Courts no longer have to claim space and push boundaries to 
fmd means of controlling public power. That control is vested in them under the Constitution, which defmes the role of 
the courts, their powers in relation to other anna of government and the constraints subject to which public power has to 
be exercised. Whereas previously constitutional law funned part of and waS developed consistently with the common 
law, the roles have been reversed. The written Constitution articulates and gives effect to the governing principles of 
constitutional law." (pharmaceutical Manufacturera A88ociation of SA and Another: In re Ex parte Pre,;dent of the 
Republic of South Africa and Othera 2000 (2) SA 674 (CC» 
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etc73
• They can now look into the merits of the case to a much greater extent. For 

instance the courts can look as the rationality of the exercise of a public power. It has 

held that administrative action must be justifiable in relation to the reasons given 

for it and that value judgements have to be made by the courts in assess whether 

administrative action is justifiable in relation to those reasons. This inevitably 

involves consideration of the merits in some way or another74
• 

Three aspects of the right to administrative justice are identified in section 33 (1) -

lawfulness, procedural fairness and reasonableness. These three elements are designed 

to ensure accountability,' responsiveness and transparency in government. In 

Kolbatschenko v King NO and Another7S the court held that as the requirement of 

responsive and transparent government was one of the founding values 

of constitutional democracy, it was only in highly exceptional cases that a court would 

adopt a hands-off approach where a discretion has been or an executive or 

administrative decision made which directly affected the rights or interests of an 

individual applicant. 

3.6.1 Lawfulness 

73 

74 

75 

In Van der Merwe y S/abbert No and Others 1998(3) SA 613 (N), the court observed that the Nles of natural justice 
described as the audi principles, came into play whenever a statute empowers a public official or body to perfonn an act 
or give a decision prejudicially affecting an individual in his liberty or property or existing rights or whenever such an 
individual had a legitimate expectation entitling him to a hearing. However, said the court, the audi principles were but 
one facet of the general requirement of natural justice that in the circumstances postulated that the public official or body 
concerned had to act fairly. In Commi"ioner ofCu'tom. and £XCi,e y Contained Log/mc; (Pry) Ltd 1999 (3) SA 771 
(SCA) the court observed that judicial review under the Constitution and the common law are different concepts. In the 
field of administrative law constitutional review is concemed with the constitutional legality of administrative action, the 
question in each case being \Wether or not it is consistent with the Constitution and the only criterion being that 
Constitution itself While judicial review under the common law is essentially also concemed with the legality of 
administrative action, the question in each case is whether the action under consideration is in accordance with the 
behests of the empowering statute and the requirements of natural justice. The court noted that grounds for common law 
review developed over the yean can never be regarded as a numeTll' claulll' for the simple reason that administrative 
law is not static, particularly given the requirement ofs3S (3) of the interim Constitution that any law be interpreted and 
that the common law be applied with due regard to the spirit, purport and objects of the Bill of Rights. It should be 
observed in this context that Chaskalson P rejected the idea that there were two separate systems of law saying that "1 
cannot accept this contention, which trea18 the common law as a body of law separate and distinct from the Constitution. 
There are not two systems of law, each dealing with the same aubject-matter, each haYing similar requirements, each 
operating in ita own field with ita own highest Court. There is only one system of law. It is shaped by the Constitution 
which is the supreme law, and all law, including the conunon law, derives its force from the Constitution and is subject 
to constitutional control. ,. (Pharmaceutical Ma1lufacturer, A,IIociation of &4 and Another: In Re Ex Parte Pre,ident of 
the Republic Of South Africa and Other, (fu 72 IIlpra) para 44). It is submitted that with the further advent oftbe PAJA. 
any distinctions purists might wish between constitutional law and the common law as far as administrative law 
principles are concerned will become even more blumd. Cbaskalson P's assertion that there is only one system of law is 
reinforced by this Act. Section 6 of the Act provides for judicial review of administrative action on various grounds that 
are there listed including ultra yire" procedural unfairness, error of law, bad faith, bias etc. 

Pharmaceutical Manufacturer, of SA. and Another.' In Re Ex Parte Pre'ident of the Republic of South Africa and Other, 
fh 7211lpra 
.Kolbat,ehenko 2001 (4) SA 336 (C) at 3551 - 3560 
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The constitutional court in Fedsure Life Assurance v Greater Johannesburg 

Transitional Metropolitan Councif6 held that in relation to legislation and to 

executive acts that do not constitute 'administrative action', the principle of legality is 

necessarily implicit in the Constitution and that therefore the question whether local 

governments act intra vires in imposing rates and levies and paying subsidies remains 

a constitutional question. It held that it was fundamental to the principle of rule of law 

that local authorities act within the powers lawfully conferred upon them77
• In De Lille 

and Another v Speaker of the National Assembly7S the court held that the rule of law 

did not countenance the administrative issue of a certificate to shield illegal and 

unconstitutional acts from judicial review. In Minister of Correctional Services and 

Others v Kwakwa and Another79 the Appellate Division pointed out that the doctrine 

of legality, an incident of the rule of law, was an implied provision of the Constitution 

and that it was central to the conception of South African constitutional order that the 

Legislature and the Executive in every sphere was constrained by the principle that 

they could exercise no power and fulfil no function beyond that conferred upon them 

by law. In the same manner, said the court, the Commissioner of Correctional 

Services, in exercising public power, had to comply with the Constitution and had to 

act within the parameters of his statutory powers. In that case the court found that it 

,was clear that the Commissioner had fundamentally misconceived his powers in terms 

of the Act and that in implementing the new system he had acted beyond his powers. 

He had disregarded the provisions of the Constitution and had fashioned a privilege 
I 

system, in terms of which privileges were granted on a differential basis to prisoners 

in specified categories, that was inconsistent with its core values and not 

countenanced by the statutory regime from which he assumed his powers. For that 

reason the privilege system designed by him could not be allowed to stand. 

Devenish et al point out that an administrative act has a specific and recognisable 

form. They note by way of example that a licence or permit has a stipulated form and 

76 

77 

78 

79 

Fedsure fh 13 supra 
See also Pharmaceutical Manufacturers Association of S4. and Another: In Re Ex Parte President of the Republic of 
South Africa and Others (fh 72 supra) where the constitutional court held that the Court had previously held that the 
doctrine of legality, an incident of the rule of law, had been an implied provision of the Constitution of the Republic of 
South 'Africa Act 200 of 1993 (the interim Constitution) and that that decision was applicable to the exercise of a public 
power under the 1996 Constitution which, in 8 l(c), specifically declared that the rule of law was one of the foundational 
values of the Constitution. 
De UllB 1998 (3) SA 430 (C) 
Kwakwa 2002 (4) SA 4SS (SCA) 
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a letter by the licensing authority in question purporting to constitute a licence or 

permit will not constitute a valid certificate or permit because it does not comply with 
. . 

the stipulated form. The boundaries and requirements of an administrative act or 

decision are usually set out in the relevant statutes, regulations and proclamations8o
• 

Administrative action which exceeds the limitations imposed by the empowering 

legislation or which does not meet the criteria set by that legislation is ultra vires and 

therefore unlawful81
• 

At common law, lawfulness is determined on the basis of public policy. As such it is 

fundamental not only to administrative law and administrative justice as contemplated 

in section 33 of the Constitution but also to the law of contract and of delict. The link 

between public policy and the values expressed in the Constitution was elucidated by 

the court in Ryland v Edror2. IIi this case the court held that if the spirit, purport and 

objects of Chapter 3 of the Constitution and the basic values underlying it were in 

conflict with the view as to public policy expressed and applied in the Ismail case 

then the values underlying chapter 3 had to prevail. The court said that the values of 

equality and tolerance of diversity and recognition of the plurality of South African 

society were among the values that underlie the Constitution and that those values 

"irradiate" the concepts of public policy and boni mores that the courts had to apply. 

The court held that courts should only brand a contract as offensive to public policy if 

it was offensive to those values which were shared by the community at large and not 

only by one section of In Du Plessis and Others v De Klerk and Kriegler 

J stated that: 

80 

81 

82 

83 

Thus in National Police Service Union and Others v Minister of Safety and Security 2000 (3) SA 371 (SeA) the court 
held that the character of the scheme had not been of the kind which would normally call for promulgation: it had not 
amounted to a 'by-law. regulation, nde or order' within the purview of I 16 of the Interpretation Act and the 
proclamation itself had provided for the form of notification the administrative decision underlying the directive was to 
take, namely that members who might be afl'ected thereby were to be informed, which had been done. 
See for example Munimed v Premier, Gauteng, en Andere 1999 (4) SA 3S1 (T) in which the court said that that 
inasmuch II no other enabling provision existed in terms of which the Administrator was authorised to establish a 
medical aid fund (i.e. apart fi'om I 79bis(l» the result of the Administrator's ultra vire, act was that the applicant was not 
a juristic person at all. By establishing a medical aid scheme contrary to the provisions of I 79bis(I) the Administrator 
had acted beyond the scope of his powers. II a resuh of which the act of incorporation was a nUllity. The fact that the 
applicant had been registered in terms of the Medical Schemes Act did not legitimise the ultra vire, act (from headnote). 
See also Pharmaceutical Manufacturers Alloclation of SA and Another: In Re & Parte Pre,ident of the Republic of 
South Africa and Others (m 72 supra) in which the constitutional court held that the exercise of all public power had to 
comply with the Constitution, which was the IUpreme law. and with the doctrine of legality, which wu part of that law. 
The question whether the President had acted ultra vire, or Intra vire, in briDging the 1998 Act into force when he bad 
done so was, accordingly. a constitutional matter and the finding that he bad acted ultra vires was a finding that he had 
acted in a manner inconsistent with the Constitution. 
RyIDnd 1997 (2) SA 690 (e) 

Du Plessis 1996 (3) SA 8S0 (ee) at p 906 Mahomed JP stated in the majority judgment that: II The common law is not 
to be trapped within the limitations of its past. It need not to be interpreted in conditions of social and constitutional 
ossification. It needs to be revisited and revitalised with the spirit of the constitutional values defined in chapter 3 of the 
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"What I am contending is that the law can deal effectively with these challenges through the 
very process envisaged by s 35(3), namely the indirect radiating effect of the chapter 3 rights 
on the post-constitutional development in the common law and statute law of concepts such 
as public policy, the boni mores, unlawfulness, reasonableness, fairness and the like, without 
any of the unsatisfactory consequences that direct application must inevitably cause. The 
common law of this country has, in the past, proved to be flexible and adaptable, and I am 
confident that it can also meet this new constitutional mandate." 

Mahomed JP referred with approval to the German legal system in which, he noted, 

the jurisprudence of the Federal Constitutional Court is consistently to the effect that 

the basic right norms contain not only defensive subjective rights for the individual 

but embody at the same time an objective value system which, as a fundamental 

constitutional value for all areas of the law, acts as a guiding principle and stimulus 

for the legislature, executive and judiciaryB4. 

This is reminiscent of the observations of Thirion J in Edouard v Administrator, 

NataPS which predated the Constitution. 

84 

8S 

Constitution and with full regard to the purport and objects of that chapter." See also Brlsley v Drotsky 2002 (4) SA 1 
(SCA) in which Cameron AJ points out at para 91 p3S that: ''The jurisprudence of this Court has a1ready established that, 
in addition to the hud exception, there may be circumstances in which an agreement, unobjectionable in itself, will not 
be enforced because the object it seeks to achieve is contrary to public policy. Public policy in any event nullifies 
agreements offensive in themselves - a doctrine of very considerable antiquity. In its modem guise, 'public policy' is 
now rooted in our Constitution and the fundamental values it enshrines. These include human dignity, the achievement 
of equality and the advancement of human rights and freedoms, non-racialism and non-sexism. " (footnotes omitted) 
See also p 902 of Du Plessis fh 83 supra where Mahomed JP observed: ''There are some features, however, which bear 
on the construction of our own Constitution. The Federal Constitutional Court refers to the radiating effect 
(Ausstrahlungswirkung) of the basic rights on private law. In the LOth case the Federal Constitutional Court held as 
follows: 'The influence of the scale of values of the basic rights affects particularly those provisions of private law that 
contain mandatory rules of law and thus form part of the ordre public - in the broad sense of the tenD - that is, rules 
which for reasons of the general welfare also are binding on private legal relationships and are removed from the 
domination of private intent Because of their purpose these provisions are closely related to the public law they 
supplement Ccmsequently. they are substantially exposed to the influence of constitutional law. In bringing this 
influence to bear, the courta may invoke the general clauses which, like article 826 of the Civil Code, refer to standards 
outside private law. '"Good morals" is one such standard. In order to determine what is required by social nonns such as 
these, one has to consider first the ensemble of value concepts that a nation hu developed at a certain point in its 
intellectual history and laid down in its constitution. That is why the general clauses have rightly been called the points 
where basic rights have breached the (domain of) private law ..• , .. 
Edouard 1989 (2) SA 368 (D). Thirion J stated, despite the fact that the Constitution had not yet been written at that 
time, that '"Certain moral values and policy considerations have become generally accepted in the community and some 
of these have in their tum hardened into rules of law. By reasoning from settled principles in related fields and by 
striking a balance between competing consideration the Court tries to anive at a resuh which will be fair to the 
individual and the community. In the process the Court must consider what interests legitimately require to be protected 
for the sake of the collective welfare and it must evaluate the probable consequences of adopting a public policy rule. 
The Court will only apply community attitudes and values in deciding cases if such attitudes and values have gained 
general acceptance in the community and are clear and if their application is necessary in the interests of sound social 
policy and the welfare of the community. Certain moral values and policy considerations have become generally 
accepted in the community and some of these have in their turn hardened into rules of law. By reasoning from settled 
principles in related fields and by striking a balance between competing consideration the Court tries to arrive at a result 
which will be fair to the individual and the community. In the process the Court must consider what interests 
legitimately require to be protected for the sake of the collective welfare and it must evaluate the probable consequences 
of adopting a public policy rule. The Court will only apply community attitudes and values in deciding cases if such 
attitudes and values have gained general acceptance in the community and are clear and if their application is necessary 
in the interests of sound social policy and the welfare of the community." 
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There is no better evidence of the general acceptance of a value by a community than 

its enshrinement within its Constitution. 

Clearly public policy and Constitutional values are inextricably intertwined. A court 

will not be able to justify a decision in which public policy as it perceives it, runs 

counter to constitutional values. Contracts that are contrary to public policy are 

unenforceable and unlawful86
• Similarly, it is submitted that administrative action that 

is contrary to public policy and therefore the underlying constitutional values is 

unlawful and subject to challenge in terms of section 33 of the Constitution and the 

PAJA. Lawfulness, in the context of section 33 of the Constitution, means more than 

just intra vires. The concept of lawfulness is based in South African law on 

constitutional values and considerations of public policy throughout the legal 

system87
• It is only the context that varies. 

In terms of the law of delict, unlawfulness is also determined with reference to public 

policy and therefore to the underlying of the Constitution. In Mpongwana v 

Minister of Safety and Security the court held that the test for whether an omission 

could be viewed as wrongful related to the existence or otherwise of a duty of care 

86 

81 

For instance in Sasjin v Beu/ce, 1989 (1) SA 1 (A) the court held that agreements which are clearly inimical to the 
interests of the cOmmunity. whether they are contrary to law or morality, or run counter to social or economic 
expedience will accordingly on grounds of public policy not be enforced. The court held that a further relevant and 
important considei-ation is that public policy should properly take into account the doing of 'simple justice between man 
and man'. It is submitted that the distinction between natural justice in the public law context and 'simple justice 
between man and man' in the private law context is merely contextual. The principle of the balancing of competing or 
conflicting interests is the same in both contexts. See the reference by Cameron J at p611-612 in Bolom/,a v Argu, 
New'paper, Ltd 1996 (2) SA '88 (W) to balancing offimdarnental rights as follows: "It is not clear, where a balance has 
to be struck between two fundamental values, why it should be done at a point which is so generous in its protection of 
,the one and so meagre in its protection of the other." In Bolom;sa, the court states that: "The Constitution's structures 
and its values necessarily infonn every aspect of legal reasoning and decision-making. H In the same case Cameron J 
observes that: "A central consideration in South Africa is that the Constitution plants new vaiues at the roots of our legal 
system. These include, as stated earlier, the values of equality. democracy. govermnental openness and accountability." 
Traverso J acknowledges this in CoetzeB v Comitis And Others 2001 (1) SA 12S4 (C), stating: "We have moved ftom a 
very dark. past into a democracy where the Constitution is the supreme law. and public policy should be considered 
against the background of the Constitution and the Bill of Rights." In S v Lawrence; S v Negal; S v Solberg 1997 (4) SA 
1176 (CCl. the constitutional court notes at para 33 that "Arbitrariness is inconsistent with 'values which underlie an 
open and democratic society based on fteedom. and equality'. and arbitrary restrictions would not pass constitutional 
scrutiny." The fact that constitutional values underlie the entire legal system should not diminish the importance of 
context at a less abstract level. The court in S v Lawrence ,upra explained the need for context in the balancing of rights 
and values that: "The reason why context is so important in constitutional matters is well explained by Wilson J in 
Edmonton Journal v Alberta AG: '. • . (A) particular right or freedom may have a difl'erent value depending on the 
context. It may be, for example, that freedom of expression has greater value in a political context than it does in the 
context of disclosure of the details of a matrimonial dispute. The contextual approach attempts to bring into sharp relief 
the aspect of the right or freedom which is truly at stake in the case as well as the relevant aspects of any values in 
competition with it. It seems to be more sensitive to the reality of the dilemma posed by the particular facts and therefore 
more conducive to finding a fair and just compromise between the two competing values ..•. ' 
It stated that "In deciding what is reasonable and necessary in the present case we should accordingly look to the actual 
dilemma triggered by its particular facts, and not deal with it in a formulaic way simply because s 14 has been 
in1iinged." (footnotes omitted). The golden thread of public policy and constitutional values operates at a broadly 
systemic level throughout South African law. This does not exclude the case- by-case approach. One should not make 
the mistake ofadopting a 'onwize..fits-all· reasoning because that in itself would be unconstitutional. 
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owed to the claimant being part of the enquiry into lawfulness. In deciding whether a 

duty of care existed, the court said that, public policy played a role88
• In Motor 

Industry Fund Administrators (Ply) and Another v Janit and Another9 the court 

held that not all invasions of privacy or publications of private facts are unlawful. It 

said that in demarcating the boundary between the lawfulness and unlawfulness of the 

intrusion or .publication the court must have regard to the particular facts of the case 

and judge them in the light of contemporary boni mores or the genuine sense of 

justice of the community90. Lawfulness is clearly a reflection of public policy and the 

latter in tum is underpinned and irradiated by the values of the Constitution. As such 

whether the concept occurs in administrative, delictual or contractual law, it is 

fundamentally that same golden thread that unifies them. 

3.6.2 Reasonableness 

An aspect of reasonableness is rationality. In Durbsinvest (Ply) Ltd v Town and 

Regional Planning Commission, Kwazulu-Natal, and the court observed that 

the principles of administrative law (as contemplated by the right to administrative 

justice entrenched in s 33 of the Constitution of the Republic of South Africa Act 108 

of 1996 which are to be derived from the decision of the Constitutional Court in 

Pharmaceutical Manufacturers Association oj SA and Another: In re Ex parte 

President oj the Republic oj South Africa and are: 

(1) The review of an administrative decision of an organ of the Executive gives rise 

to a constitutional enquiry. 

88 

89 

90 

91 

92 

Mpongwana 1999 (2) SA 794 (C). See also Aucamp and Others v University of Stell en bosch 2002 (4) SA S44 (C) in 
which Van Zyl J observed that: "It is trite that in order to succeed in a delictual claim for pure economic loss the p1aintift' 
has to show, inter aUa, that the conduct causing pure economic loss wu wrongful in the sense that it infiinged upon a 
subjective right of the plaintiff or breached a legal duty owed to the plaintiff. The legal duty as such must be directed at 
preventing reasonably foreseeable damage being caused to the plaintiff. In considering whether or not the conduct in 
question is wrongful the Court is required to make a value judgment. In doing so it must weigh up the interests of the 
parties and of the community at large against the background of the relevant facts and circumstances. In addition, it must 
strive, impartially and objectively, to apply the values of justice, fairness and reasonableness, while taking into account 
considerations of good faith (bona fides) and good morals (boni mores), otherwise known as public policy reflecting the 
legal convictions of the community." There is a detailed discussion of the concept of law.fb1ness in Minister of Law and 
Order v Kadir 1995 (1) SA303 (A) 
Motor IndJwry Fund Administrators 1994(3) SA S6 (W) 

The court referred to Financial Mail (Ply) Ltd and Others v Sage Holdings Ltd and Another 1993 (2) SA 451 (A) at 462. 

Durbsinvest 2001 (4) SA 103 (N) 
Pharmaceutical Manufacturers ASSOCiation of SA. (m 72 mpra) 
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(2) In any such enquiry the first question to be asked is whether the decision 

complained of is, objectively speaking, rationally related to the purpose for 

which the power was given. 

(3) If it was, and the decision was arrived at bona fide and within the authority and 

jurisdiction of the body whose decision is being enquired into, the Court cannot 

interfere with the decision merely because it disagrees with it93
• 

In Mafongosi And Others v United Democratic Movement And the court held 

that an administrative decision could be justified only by the reasons underpinning it. 

It was those reasons which showed whether decision was rational or not. If it was not, 

the decision could not be allowed to stand and had to be set aside even if the decision 

was reached in a manner that was bona fides. It said that administrative decisions had 

to be rationally related to the purpose for which the power was given, otherwise they 

would in effect be arbitrary and that the question of whether a decision was rationally 

related to the purpose for which the power was given called for an objective enquiry. 

Were this not so, a decision that, viewed objectively, was in fact irrational, may pass 

muster simply because the person who took it mistakenly and in good faith believed it 

to be rational. Such a conclusion would place form above substance and undermine 

the important constitutional principle. 

Justifiability is an important criteria in establishing both the lawfulness and 

reasonableness of a decision. In Roman v Williams N(J9s the court held that 

justifiability as specified is to be objectively tested. It stated that the scope of this 

constitutional test is clearly much wider than that of the common-law test and it 

overrides the common-law review grounds as set out in Johannesburg Stock 

Exchange v Witwatersrand Nigel Ltcf6. The court held in Roman that administrative 

action, in order to prove justifiable in relation to the reasons given for it, must be 

objectively tested against the three requirements of suitability, necessity and 

proportionality which requirements involved a test of reasonableness. It said that 

gross unreasonableness is no longer a requirement for review. The constitutional test 

embodies the requirement of proportionality between the means and the end. The role 

93 

94 

9S 

96 

Durbs;nvest fn 91lUpra at p 107F/G - HII 

Malongol; 2002 (S) SA S67 (TKH) 
Roman 1998 (1) SA 270 (e) 

Johannesburg Stock Exchange 1988 (3) SA 132 (A). 
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of the Courts in' judicial reviews is no longer confined to the way in which an 

administrative decision was reached but extends to its substance and merits as wellsn• 

The concept of reasonableness permeates South African law. It is not unique or 

specific to administrative or constitutional laWS. The court in S v Manamela and 

Another {Director-General of Justice Intervening)99 pointed out that: 

"Reasonableness' is a legal commonplace in the courts which are required to apply it daily in 
determining the standard of care exacted of persons in ordinary life." 

In Holomisa v Argus Newspapers Ltd 00 the court observed that: 

"The reasonableness standard offers a powerful tool for resolving the difficulties inherent in 
protecting reputation while at the same time giving recognition to the role the Constitution 
accords free speech and expression. It will not be reasonable to publish most untrue 
statements of fact. Only due inquiry and the application of reasonable care will mark such 
conduct out for protection. A further valuable feature of the reasonableness standard is that, as 

97 

98 

99 

100 

Roman fh 95 supra at p 284F/G - 285A 

In Mafongo" and Others v United Democratic Movement and Others fu 94 ,upra the court pointed out at p 576 that: 
liThe reasonableness required for administrative actions taken by such tbnctionaries is the same as the reasonableness 
required for decisions by organs of State. In other words there is a single set of standards for administrative justice." In 
De Beer NO v North-Central Local Council and South-Central Local Council and Others (Umhlatuzana Civic 
A,sociation Intervening) 2002 (1) SA 429 (CC) the court noted: lilt is undesirable if not impossible to try to determine 
the requirements of reasonableness in the abstract. The reasonableness of notice provisions in any law must in the case 
of each provision be assessed on its own merits." In South African Commercial Catering and AUied Workers Union And 
Others v Irvin & Johnson Ltd (Seafoods Division Fish Processing) 2000 (3) SA 70S (CC). a case involving allegations 
of bias on the part of labour appeal court judges, the constitutional court observed that: "The legal standard of 
reasonableness is that expected of a penon in the circumstances of the individual whose conduct is being judged." With . 
regard to the test of reasonableness in the limitation of rights Sachs J noted in Coetzee v GovemmBnt Of The RepubUc Of 
South Africa; Matilo And Others v Commanding Officer. Port EUzabeth Prison. And Others 1995 (4) SA 631 (CC) that: 
''The requirement that limitation be reasonable presupposes more than the existence of a rational connection between the 
purpose to be served and the invasion of the right. Thus a limitation logically connected to its objective could be 
unreasonable if it undennined a long-established and DOW entrenched right; imposed a penalty that was arbitrary, unfair 
or or, as in this case, used means that were unreasonable." Referring to the judgement of Chaskalson P in 
Makwayane where the latter stated inter alia that "The fact that different rights have different implications for 
democracy and, in the case of our Constitution, for 'an open and democratic society based on 1i"eedorn and equality', 
means that there is no absolute standard which can be laid down for determining reasonableness and necessity. 
Principles can be established, but the application of those principles to particular circumstances can only be done on a 
case-by-case basis. This is inherent in the requirement of proportionality, which calls for the balancing of different 
interests" Sachs J added at P 6SS-656: "If I might put a personal glOBB on these words, the actual manner in which they 
were applied in Ma/cwanyane (the Capital Punishment case) shOWl that the two phases are strongly interlinked in several 
respects: firstly. by overt proportionality with regard to means, secondly, by underlying philosophy relating to values, 
and, thirdly. by a general contextual sensitivity in respect of the circumstances in which the legal issues present 
themselves." Sachs J stated in Coetzee supra that ''The notion of an open and democratic society is thus not merely 
aspirational or decorative, it is nonnative, furnishing the matrix of ideals within which we work, the source from which 
we derive the principles and rules we apply. and the final measure we use for testing the legitimacy of impugned norms 
and conduct." 
In Govender v Minister of Safety and Security 2000 (1) SA 9S9 (D) the court noted that Sectimi 49(1) of the Criminal 
Procedure Act is a law of general application. It said: "Subsection (1) at present deals with the use of force in general 
and subjects its legality to the reasonableness test of the common law. In terms of the present authoritative interpretation, 
this reasonableness includes both a form of proportionality as well as a subsidiarity principle. The IIIIlOUIIt and method of 
force used must therefore be in proportional balance to the aim that is to be achieved and must be the minimum force 
that would be reasonably effective and feasible in the circumstances. It furthermore includes the weighing up of the 
nature and seriousness of the specific crime in question, as committed, against the amount and method of force used. In 
my view. s 49(1) is both necessary and justifiable in an open and democratic society based upon freedom and equality." 
Manamela 2000 (3) SA 1 (CC) 

Holomlsa fit 86 supra at p 617 

386 

 
 
 



the plurality pointed out in Theophanous' case, 'Reasonableness is a concept with which the 
law is familiar. '" 

There is a strong link between lawfulness and reasonableness as evidenced by the 

observation of the appeal c<:lurt in National Media Ltd and Others v Bogoshil01 that: 

"In our law the lawfulness of a harmful act or omission is detennined by the application of a 
general criterion of reasonableness based on considerations of fairness, morality, policy and 
the Court's perception of the legal convictions of the community." 

The case involved a claim for defamation. It is of some significance that the court 

further observed in this case that proof of reasonableness will usually (if not 

inevitably) be proof of lack of negligence102
• It is also much in evidence in the law of 

contract especially with regard to covenants in restraint of trade where public policy 

plays an important role in determining whether or not the covenant should be 

upheldlO3
• Reasonableness is one of the conceptual pillars of the law of delict. In Vogel 

v Crewe and Another104 the court held that the test of reasonableness should be applied 

taking into account the general norms acceptable to the particular society and that the 

test of reasonableness is an objective one and must happen in the light of prevailing 

circumstances. The link between values and reasonableness is evident inter alia105 

from Botha And Another v Mthiyane And AnotherlO6 in which Claassen J stated that 

101 

102 

103 

104 

lOS 

106 

Bogoshi 1998 (4) SA 1196 (SeA) 

Bogoshi m 101 supra at p 121S 
In Roffey y CatteraU. Edwards &- Goudre (Pty) Ltd 1977 (4) SA 494 (N) the court said that the reasonableness or 
unreasonableness of the covenant must be assessed with reference to aU of the circumstances, and the essential enquiry is 
an objective one. Leon, Jin S.A. Wire Co. (PtyJ Ltd. y Durban Wire &- Plastics (pty.) Ltd 1968 (2) SA 777 (0) said at p. 
7870 - H: "I am not .. by any means certain that the South African cases have been right in adopting the English view 
relating to onus. If it is correct to say that the doctrine of restraint of trade is applied in our law because of public policy, 
then it becomes relevant to enquire what that public policy is. What I think is contrary to public policy is a contract in 
unreasonable restraint of tracIe. If such view be correct then, applying the ordinary principles of onus relating to 
pleadings, it would seem that the onus would lie upon the party alleging it to show that the contract in question is in 
unreasonable restraint of trade." See also National Chemsearch (SA) (pty) Ltd y Borrowman And Another 1979 (3) SA 
1092 (A) 
Vogel 2003 (4) SAS09 (T) 

See also Carmicheie y Minister Of Safety And Security And Another 2003 (2) SA 6S6 (e) in which Chetty J held as 
follows at p 671-672: "Reasonableness, on which the legal convictiODS of the community are based, is now to be found 
in the Constitution and not in some vague notion of public sentiment or opinion. In Van Duiwmboden " Minister of 
Safety and Security [2001] 4 B All SA 127 (e), Davis J adopted this understanding where he stated at 132d: '(I)l would 
appear that the requirement of wrongfulness demands of the court that it determine whether society requires that the law 
classifY the type of conduct concemecl as impennissible, that is conduct of which a society disapproves. See Van 
Aswegen at 192 and Neethling. Potgieter and Visser The Law of Delict (1999) at 39 - 41. In tum the determination of 
"impermissibility .. shaped by a society's vision of itself is contained within its legal system. In terms of the ultimate law 
in this coun1Jy. the Constitution, South Aftican society predicated upon foundational values of human dignity, liberty 
and equality. The newly established constitutional community is to be built upon those "common values and noons" and 
the added principle that public authority must be transparent and accountable to the public it serves. ' Consequently. in 
the enquiry whether the State owed the public in general, and women in particular, a duty at private law to exercise 
reasonable care in the prevention of Violent crime, the proper application of the test requires one to attach primary 
,ignificance to these constitutional imperatives. On the application of that test, Klein, Hugo and Louw owed the plaintiff 
a legal duty to protect her against the risk of sexual violence perpetrated by Coetzee. The negligent failure to do 80 was, 
therefore, unlawful." 
Botha 2002 (1) SA 289 (W) 
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"In applying the test of reasonableness, the court is exercising a value judgment about 

whether a defendant in the circumstances of any particular case should be accorded 

legal protection." See also S v Manamela And Another (Director-General of Justice 

Intervenint 07
) in which the court held that although s 36(1) differs in various respects 

from s 33 of the interim Constitution, its application continues to involve the 

weighing up of competing values on a case-by-case basis to reach an assessment 

founded on proportionality. Each' particular infringement of a right has different 

implications in an open and democratic society based on dignity, equality and 

freedom. There can accordingly be no absolute standard for determining 

reasonableness. This is inherent in the requirement of proportionality, which calls for 

the balancing of different interests. The proportionality of a limitation must be 

assessed the context of its legislative and social setting. Also in S v Makwanyane 

and Another10B Chaskalson P noted that 'The limitation of constitutional rights for a 

purpose that is reasonable and necessary in a democratic society involves the 

weighing up of competing values, and ultimately an assessment based on 

proportionality. This is implicit in the provisions of s 33(1) [of the interim 

Constitution]. The fact that different rights have different implications for democracy 
I 

and, in the case of our Constitution, for "an open and democratic society based on 

freedom and equality", means that there is no absolute standard which can be laid 

down for determining reasonableness and necessity." 

3.6.3 Procedural Faimess 

The constitutional court has observed with regard to the right to administrative justice 

contained in section 33 of the· Constitution that it enumerates four aspects of just 

administrative action and that the theme of fairness must be seen as governing the 

manner in which the four enumerated sections must be interpreted109
• It is thus a 

107 

lOB 
109 

S v Manamela fh 99 mpra at p 20 
Ma/r:wQnyanB 1995 (3) SA391 (CC) 
In the minority judgment in Bel Porto School Governing Body and Other, v Premier, We,tern Cape, and AnothBr 2002 
(3) SA 265 (CC). The court commented further at p309-310 that: "The words themselves have no fixed and self-evident 
meaning. Unless animated by a broad concept of fairness, their interpretation can result in a reversion to what bas been 
criticised as the sterile, symptomatic and artificial classifications which bedevilled much of administrative law until 
recently. Undue technicality and artificiality should be kept out of interpretation as far as possible; the quality of 
fairness, like the quality of justice, should not be strained. There are at least three respec:ta in which the concept of 
fairness should be seen as animating I 33. The first is to provide the link between the four enumerated aspects 10 that 
they are not viewed as separate elements to be dealt with mechanically and sequentially, but, rather, as part of a coherent, 
principled and interconnected scheme of administrative jUBtice. Secondly, the interpretation of each of the individual 
subsections within the framework of tho composite whole must be infooned by the need to ensure basic faimeBB in 

388 

 
 
 



pervading principle of administrative justice rather than a single aspect of it. Conradie 

JA notes in Modise and Others v Steve's Spar, BlackheathllO that procedural fairness is 

a dominant theme in both administrative and labour law. Fairness is also relevant in 

the law of contract111
• Unconscionable contracts or contractual terms are 

fundamentally unfair112
• Although South African law has not yet progressed to the 

point where consumers are guaranteed protection from unfair or unconscionable terms 

as is the case in other jurisdictions such as the United States of America, Sweden, 

Germany, Israel, the Netherlands, Denmark and England113
, South African courts will 

not uphold unconscionable terms or support unconscionable behaviour relating to a 

contract on the grounds that this would be contra bonos moresl14
• 

110 

111 

112 

113 

114 

dealings between the administration and members of the public. Thirdly, the appropriate remedy for infringement of the 
rights must itselfbe based on notions offaimess." 

Modise 2001 (2) SA 406 (LAC) at p4'O 
In Standard Bank of SA Ltd v Essop 1997 (4) SA '69 (D) Meskin J stated: " In my opinion, the applicant's conduct in 
having purported to stipUlate for these rights was, and remains, unconscionable. It has purported to empower itself; in the 
event of any relevant defauh by the respondent, to deprive him of his status as a solvent person, and inevitably to subject 
him to all the onerous obligations and extensive restrictions which bind an insolvent in terms of the Act, without any 
notice to him and without his being able in any event to defend himsel£ This conduct offends my, and in my opinion it 
would offend any reasonable person's, sense of what is procedurally fair and it offends my, and in my opinion would 
offend any reasonable person's, sense of justice. 
In Janse Van Rensburg v Grieve Trust CC 2000 (1) SA 31' (C) the court stated that "[I]n applying principles of logic 
and fairness in the Wastie decision supra [Wastie v Security Motors (Pty) Ltd 1972 (2) SA 129 (C)], Van Zijl J was, in 
my respectful view, doing just what the said Appellate Division decisions have been advocating over a long period of 
time. His concept of logic should, I believe, be understood to mean the reasonableness required by public policy to 
achieve justice and fairness between contracting parties. Together with the fundamental principle of good faith 
underlying the con1ractual relationship between such parties, public policy indeed requires a fine balance to be 
established between the relative rights, duties and interests of the parties, as held by Van Zijl J in his aforesaidjudgmem. 
In First National Bank of Southern Africa Ltd v Bophuthatswana Consumer Affairs Council 199' (2) SA 8'3 (BG) the 
court observed that: "The word 'unconscionable' has been judicially defined in the category of 'unconscionable 
bargain'. 'A bargain so one-sided and inequitable in its terms as to n.ise a presumption of fraud and oppression.' See 
Mozley and Whiteley's Law Dictionary 10th ed by Hardy Ivamy E R. In England the subject of unconscionable bargains 
is dealt with in Ha1sbury's Laws ofEngla"d 4th eel vol 18 para 344 at 1'7, and I quote: 'Jurisdiction to grant relief: As 
part of the jurisdiction to grant relief against constructive fraud, Courts of equity have acted to protect persons in cases in 
which it was apparent, from the intrinsic nature and subject of the bargain itself, that it was one which no man in his 
senses and not under delusion would make on the one hand, and no honest and fair man would accept on the other, in 
fact, an inequitable and unconscionable bargain." It also noted that "The ordinary grammatical meaning of 
'unconscionable' is 'Having no conscience, unscrupulous, monstrously extortionate, harsh', etc. See The Shorter Oxford 
Dictionary (supra vol II at 2405)." 
See Discussion Paper of the South African Law Commission entitled 'Unreasonable Stipulations in Contracts and the 
Rectification of Contracts' (Project 47) 
In Mackay v Legal Aid Board 2003 (1) SA 271 (SE) the court said; "But taxation does not override an enforceable 
contract between the parties, unless the agreed fee is so unreasonable as to be unconscionable and hence contra bonos 
mores (in which event the contract is not enforceable)." The Supreme Court of Appea1 in Eerste Nasionais Bank Van 
Suidelike Afrika Bpk v Saayman No 1997 (4) SA 302 (SeA) noted that: "Die tendens word voortgesit in 1925 in 
We;nerlein v Goch Buildings Ltd 192' AD 282 waar rektifikasie van 'n kontrak op die bona :fide-beginsel gebaseer 
word. Wessels AR verldaar op 292: The commentators put it thus: "As a general proposition your claim may be 
supported by a strict interpretation of the law, but it cannot be supported in this particular case against your particular 
adversary, because to do so would be inequitable and unjust, for it would allow you, under the cloak of the law, to put 
forward a fraudulent claim ••. It is therefore clear that under the civil law the Courts refused to allow a person to make 
an unconscionable claim even though his claim might be supported by a strict reading of the law. This inherent equitable 
jurisdiction of the Roman Courts (and of our Courts) to refuse to allow a particular plaintiff to enforce an unconscionable 
claim against a particular defendant where under the special circumstances it would be inequitable. dates back to remote 
antiquity and is embodied in the maxim 'summumjus ab aequitate dissidensjus non est'." 
Davis J in an obiter dictum in Mort NO v Henry Shields-Chiat 2001 (1) SA 464 (C) op 474J-47SF declared: "Like the 
concept of boni mores in our law of delict, the concept of good faith is shaped by the legal convictions of the 
community. While Roman-Dutch law may weD supply the conceptual apparatus for our law, the content with which 
concepts are filled depends on an examination of the legal conviction of the community. a far more difficuh task. This 
task requires that careful account be taken of the existence of our constitutional community, based as it is upon 
principles of freedom, equality and dignity. The principle of freedom does, to an extent, support the view that the 
contractual autonomy of the parties should be respected and that failure to recognise such autonomy could cause 
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The principles of procedural fairness are equally applicable to decisions of organs of 

state and other functionaries. In Mafongosi and Others v United Democratic 

Movement and Others11S the stated that that there were no separate principles 

applicable to the exercise of power by functionaries than organs of State where 

the rights entrenched in s 33 of the Constitution were involved. It held that the 

reasonableness required for administrative actions taken by such functionaries was the 

same as the reasonableness required for decisions by organs of state and that there 

was a single set of standards for administrative justice. It also held that the 

requirement for procedural fairness was directed at the manner in which the 

administrative decision was concluded. This requirement, said the court, placed a duty 

upon the person taking the administrative decision to act fairly. The principles of 

natural justice formed the core content of procedural fairness1l6• The court found that 

what was required by procedural fairness differed from one case to the other and that 

it was the circumstances of the particular case which gave an indication of the 

procedural steps required for a proper decision117
• 

11S 

116 

117 

contractual litigation to mushroom and the expectations of contractual parties to be fiustrated. See Olover 0 B ['Good 
faith and procedural unfairness in contract'] (1998) 61 71IRHR 328 at p 334. But the principles of equality and dignity 
direct attention in another direction. Parties to a contract must adhere to a minimum threshold of mutual respect in which 
the "unreasonable and one-sided promotion of one's own interest at the expense of the other infiinges the principle of 
good faith to such a degree as to outweigh the public interest in the sanctity of contracts" Zirmnennann (supra at 2S9 -
60). The task is not to disguise equity or principle but to develop contractual principles in the image of the Constitution. 
For an instructive insight into this approach, see van der Merwe D ['The Roman-Dutch law: :ltom virtual reality to 
constitutional resource'] 1998 7X4R 1. In short, the constitutional state which was introduced in 1994 mandates that all 
law should be congruent with the fundamental values of the Constitution. Oppressive, unreasonable or unconscionable 
contracts can fall foul of the values of the Constitution. In accordance with its constitutional mandate the courts of our 
constitutional conununity can employ the concept of bonl mores to infuse out law of contract with this concept of bona 
fidei. See in this regard Janse van Rensbllrg y Grieve Trust CC 2000 (1) SA 31S (C) at 325 - 6." Quoted with approval 
in Brisiey v Drotsky 2002 (4) SA 1 (SCA). The court in this case also notes that: "Ook Hutchison lewer'n sterk pleidooi 
dat die bona fides, geskraag deur die Grondwet, groter erkenning in ons kon1raktereg verdien. In 'n hoofstuk getiteld 
'Good faith in the South Afiican Law of Contract' in Roger Brownsword, Nonna J Bird and Oeraint Howells Good 
Faith In Contract: Concept and Context (1999) 213 op 230 - 1 skryf hy: 'What emerges quite clearly from recent 
academic writings, and from some of the leading cases, is that good faith may be regarded as an ethical value or 
controlling principle, based on conununity standards of decency and fairness, that underlies and informs the substantive 
law of contract. It fmds expression in various technical rules and doctrines, defines their fonn, content and field of 
application and provides them with a moral and theoretical foundation. Good faith thus has a creative, a con1rolling and a 
legitimating or explanatory function. It is not, however, the only value or principle that underlies the law of contract nor 
perhaps, even the most important one. In the words of Lubbe and Mwray: "It does not dominate contract law but 
operates in conjunction (and competition) with notions of individual autonomy and responsibility, the protection of 
reasonable reliance in commerce, and views of economic efficiency in determining the contours of contract doctrine. 
However, it will ensure just results only if Judges are alert to their task of testing existing doctrines and the operation of 
particular transactions against the constantly changing mix of values and policies of which bona fides is an expression." 
On this view of things, which seems to be correct, the influence of good faith in the law of contract is merely of an 
indirect nature, in that the concept is usually if not always mediated by some other, more technical doctrinal device. 
Thus, for example, while good faith does not empower a court directly to supplement the terms of a contract, or to limit 
their operation, it might in appropriate cases enable the court to achieve these same results indirectly, through the use of 
devices such as implied terms and the public policy rule. '" 
Mafongosl m 94 supra 
Mafongosl fh 94 supra paragrapb [17] at S76AIB - BlC 
Mafongosl th 94 supra paragraph [18] at 5760. 

390 

 
 
 



In Du Preez and Another v Truth and Reconciliation CommissionllB the court 

observed that it was vital to consider the context of the inquiry and the fact that it is 

not a civil or criminal trial, or inquest, or other judicial proceeding, but a statutory 

inquiry. The claim to procedural fairness had to be considered in that context. It noted 

that in Administrator, Transvaal v Traub119
, Corbett CJ - following Ridge v Baldwinl20 

and subsequent decisions - held that the duty to act fairly 'is simply another, and 

preferable, way of saying that the decision-maker must observe the principles of 

natural justice' . 

The requirement of procedural fairness does not imply the need in every case for 

interested parties to be heard before a decision is taken. In Permanent Secretary, 

Department of Education and Welfare, Eastern Cape, and Another v Ed-U-College 

(PE) (Section 21) [nc121 the court noted as to the nature of the requirements of 

procedural fairness and reasonableness that would arise in relation to the exercise of 

the particular power concerned, that a right of hearing would not accrue to all affected 

simply because a decision reducing the annual subsidy was to be taken. It said 

that schools and parents could not assume, in the absence of any undertaking by the 

Department of Education, that subsidies would always continue to be paid at the rate 

previously established or that they should be afforded a hearing should subsidies have 

to be reduced because the legislature had reduced amount allocated for 

distribution. 

With regard to the audi alteram partem rule, an element of procedural fairness, the 

court of appeal in Nortje en 'n Ander v Minister van Korrektiewe Dienste en Andere122 

observed that despite the changing constitutional dispensation brought about by the 

Constitution, the principles of the common law still afford guidance as to what will be 

procedurally fair in a specific case. It said that according to the common-law 

principles in this regard the audi alteram partem rule is applicable where an 

administrative decision can prejudice person to such extent that, in accordance with 

that person's legitimate expectation, the decision ought not to be taken unless he is 

llB 

119 

120 

121 

122 

Du Pre. 1997 (3) SA 204 
7Taub fh ll,upra 
Ridge [1964] AC 40 

Ed-U College 2001 (2) SA 1 (CC) 

Nortje 2001 (3) SA 472 (SeA) 
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heard123
• The court held that there is no universally applicable set of requirements for 

compliance with the audi alteram partem rule and that because of the innumerable 

situations in which it may be applied, the rule is so flexible and adaptable that the 

requirements for compliance therewith cannot be separated from the context in which 

it is applied. The touchstone to be utilised in determining whether the rule was 

complied with in a specific case is intimately connected with the fundamental 

principle of the rule. The court found that the audi alteram partem principle is but one 

facet, albeit an important one, of the general requirement of natural justice that in the 

circumstances the public official or body concerned must act fairly. It noted that the 

duty to act fairly is concerned only with the manner in which the decisions are taken 

and does not relate to whether the decision itself is fair or not. 

Accordingly, said the court, the question to be asked in every case in which the audi 

alteram partem rule is applicable is whether the person who is adversely affected by 

the decision had a just and fair opportunity to state his or her case. A closer definition 

of the requirements is neither feasible nor desirable, for the very reason that it would 

restrict the flexible application of the rule. It held that as a starting point for 

determining what constitutes a fair opportunity of being heard, the following 

guideline may be observed: Fairness will often require that a person who may be 

adversely affected by a decision should have an opportunity of making 

representations on his own behalf either before the decision is taken, with a view to 

producing a favourable result, or after it is taken, with a view to procuring its 

modification, or both. Since the person affected usually cannot make worthwhile 

representations without knowing what factors may weigh against his interests, 

fairness will often require that he is informed of the main points of the case which he 

has to answer. 

The court said that depending on the circumstances, the audi alteram part em rule can 

also be complied with by allowing the affected person an opportunity of being heard 

after the decision has already been taken. It cautioned, however, that this should be 

the exception rather than the rule because a person who is heard only after a decision 

has been made is in a considerably weaker position than one who is given a hearing 

123 
Nortje fh 122 supra, paragraph [14] at 479C - F 
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before the decision is taken. Therefore, as a rule, a hearing after the will 

suffice only if-an earlier hearing was not possible,124 

Retroactive administrative decisions are particularly problematic because they tend to 

be subversive of the requirement of procedural fairness. In Premier, Mpumalanga, 

and Another v Executive Committee, Association of State-Aided Schools, Eastern 

TransvaaP25 the constitutional court held that though the courts should not as a rule 

impose obligations upon government that would inhibit its ability to make and 

implement policy effectively, the principle of procedural fairness was flouted where 

retroactive decisions were implemented without affording parties an effective 

opportunity to make representations. 

3.7 Public Power and Judicial Review 

Section 239 of the Constitution defines 'organ of state' as-

(a) any department of state or administration in the national, provincial or local 

sphere of government; or 

(b) any other functionary or institution-

(i) exercising a power or performing a function in terms of the 

Constitution or a provincial constitution; or 

(ii) exercising a public power or performing a public function in terms of 

any legislation. ' 

The term 'public power' is central to the concept of administrative law as indicated by 

the definition of "administrative action" in the P AlA. Administrative law involves the 

control of the exercise of public power. The nature of public power is not always easy 

to define. However it is clear that the exercise of public power is subject to judicial. 

review. 

In Korf26 the court provided the following useful summary of jurisprudence 

concerning organs of state: 

124 

125 

126 

Nortje til 122 lupTa, paragraph [19] at 4800 - I. 

Executive Committee, Allociation o/State-Aided Schools 1999 (2) SA91 (CC) 

KoTfv Health Pro[ellionl Council o/South Africa 2000 (1) SA 1171 (T) 
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"It must further be noted that the 'statutory body or functionary' which previously could have 
been a component of an organ of State has now been given a much more precise content. In 
Directory Advertising Cost Cutters v Minister for Posts, Telecommunications and 
Broadcasting and Others 1996 (3) SA 800 (T) it was pointed out that an organ of state is not 
an agent of the State, it is part of government (at any of its levels). Section 233(1) of the 
interim Constitution included in the term 'organ of state' a statutory body or functionary. In 
that case I applied a narrower definition of the concept organ of state than that applied in 
Baloro and Others v University of Bophuthatswana and Others 1995 (4) SA 197 (B). The test 
laid down was whether the State had control. This approach was followed in Mistry v Interim 
National Medical and Dental Council of South Africa and Others 1997 (7) BCLR 933 (D) at 
947B - 948C and Wittmann v Deutscher Schulverein, Pretoria and Others 1998 (4) SA 423 
(1) at 454B in respect of the interim Constitution. Directory Advertising Costs Cutters 
(supra) was also followed in respect of the new Constitution in ABBM Printing and 
Publishing (Pty) Ltd v Trarisnet Ltd 1998 (2) SA 109 (W) at 113A - G and Goodman Brothers 
(Pty) Ltd v Transnet Ltd 1998 (4) SA 989 (W). In all these cases therefore the test applied in 
order to determine whether a body or functionary is an organ of state is whether that body or 
functionary is directly or indirectly controlled by the state." 

The court then considered whether the control test still applied to the meaning of the 

phrase "organ of state" .. It also consider.ed whether the difference in wording between 

the interim Constitution and the final Constitution constituted a material difference 

and came to the conclusion that it did not. It asked whether the description set out in 

subparagraph (b) had extended the meaning of organ of state. Subparagraph (i) limits 

it to a power or function in terms of the national and provincial constitutions and 

decided that "this does not bring about a difference", noting that subsection (ii) limits 

it to a public power or public function in terms of any legislation but that it does not 

bring about a difference insofar as the reference to public power is concerned. It 

observed that the remaining question then is whether' the reference to a public 

function in terms of legislation takes the concept 'organ of state' out of the control 

test and that the answer to this question depended on the meaning given to the words 

'public function'. The court came to the conclusion that the control test still applied to 

the definition of 'organ of state' even under the final Constitution, noting that the 

more precise definition of 'organ of state' in section 239 of the final Constitution was 

not intended to differ materially from the definition in the 1993 Constitution. 

With regard to the. definition of "public function", the court observed127 that: 

''The three pillars of the state, legislative, executive and judicial, are referred to in s 239. The 
latter is expressly excluded. The executive ann is expressly mentioned in subpara (a) and the 
legislative one falls under subpara (b lei) which can also encompass, for example, the auditor
general, public protector, etc. They are all part of the machinery of state. So is a functionary 

127 
Korffn 126 '"pra at pll77 
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(or institution) exercising a public power. There is no reason to give the word 'public' when 
used in conjunction with 'function' in para (b )(ii) a meaning that would take it outside the 
context of 'engaged in the affairs or service of the public' and give it the meaning of 'open to 
or shared by all the people'. (Both these meanings are given in The Concise Oxford 
Dictionary for the word 'public' .)" 

The court in Korf decided on this basis that Health Professions Council of South 

Africa was not an organ of state since the state did not control its activitiesl28
• 

In Pennington v Friedgood and Othersl29 the court noted that judicial review under 

the Constitution and under the common law are not different concepts. Prior to the 

new constitutional dispensation the control of public power by the Courts by judicial 

review was exercised through the application of common-law constitutional 

principles. Under the new constitutional dispensation such control is regulated by the 

Constitution. The common-law principles that previously provided the grounds for 

judicial review of public power have been subsumed under the Constitution and, 

insofar as they might continue to be relevant to judicial review, they gain their force 

from the Constitution. In the judicial review of public power, the two are intertwined 

and do not constitute separate concepts. It is clear that whether such conduct 

128 

129 

See by way of contrast, however, Association of Chartered Certified Accountants v Chairman, PubUc Accountant,' and 
Auditors' Board 2001 (2) SA 980 (W) in which the court held that the Public Accountants and Auditors Board which 
fulfils nmch the same role with regard to public au:countants and auditors as does the Health Professions Council fulfils 
with regard to medical practitionen, dentists, psychologists and other health professionals, is an organ of state. The court 
then went on to consider whether the decision of the Board within the ambit of section 33 of the Constitution, 
constituting administrative action and came to the conclusion that it did and that it was therefore reviewable under the 
administrative justice provision in s 33 of the Constitution. In its judgment the court noted that: '"The respondent argues 
that constitutional review is limited in its application to the review of legislative administrative acts or the exercise of 
legislative functions by public bodies" and then quoted from its heads of argument as· follows: .. It is vital to dift"erentiate 
between two concepts - constitutional review and judicial review of administrative action. Judicial review of 
administrative action is a control mechanism applied by the High Court in the individual or concretised relationship 
between the State and the individual - the sphere of administrative law. For this purpose the validity of the enabling 
legislation is assumed. Constitutional review is similarly based on the need to limit and control governmental power, but 
challenges primarily legislation - it concerns constitutional. law. Administrative review is exercised by the High Court on 
the basis of its inherent jurisdiction. In the sphere of public law it relates to irregularity or illegality in the performance of 
a statutory power or duty. Administrative review based upon fonna1legality puts limitations on the Executive, but does 
not restrain the Legislature... It is the introduction of constitutional review of legislation which in essence distinguished 
the new legal dispensation from the old legal order ... It is submitted that the purpose of item 23 is to create criteria to be 
complied with by the Legislature and further to enrich the general body of legislation and the common law in terms of 
839 of the Constitution. •.. Only if the legislative authority enabling the administrative action is challenged. would it be 

. a matter for constitutional review •.. ' The court went on to comment that the respondent's argument was contrary to the 
present case law, noting that the law relating to judicial review bad undergone a fundamental change by reason of the 
introduction of the Constitution. It said that the· ambit of constitutional· review is now significantly broader than the 
narrow confines refemd to in the case of South African Roads Board vJohannesburg City Council 1991 (4) SA 1 (A). It 
decided that the Board clearly exercised a public power. that it was a creation of statute and the source of its power was 
to be found in the ·Public kcountants' and Auc1itcn' Act. 80 of 1991. The court found that the Board also appeared to 
fulfil a public function in terms of the said legislation in that it is a regulatory body entrusted with the task of ensuring 
that proper standards are maintained in the accounting and auditing profession. As such, the Board functions in close c0-

operation with structures of state authority. its members are appointed by the Minister and include persons selected 
among the persons holding office as state functionaries, it is also dependent upon the State for infrastructural support. 
The court did note that there was a dispute on the authorities as to whether these criteria are sufficient to characterise the 
Board as an institution which perfonns a 'public function', referring in this to Ba/oro and Others" Uniwrsity of 
Bophuthatswana and Other8 199' (4) SA 197 (8) and Directory Advertising Cost Cutters v Minister for Posts, 
Telecommunications and Broadcasting and Others 1996 (3) SA 800 (1'). It said, however, that as the Board is an 
institution which exercises public power, it was unnecessary to decide whether it was an organ of state on the basis that it 
also performs a public function. The court does not seem to have referred to Kortat all. 
Pennington 2002 (1) SA 2' 1 (C) 
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constitutes administrative action falls to be decided by reference to whether the action 

amounts to the exercise of public power or the performance of a public functionl30• 

Whether that is so must be determined by reference, inter alia, to the source of the 

power exercised, the nature of such power, its subject-matter, it involves the 

exercise of a public duty and how closely it is on the one hand, to policy 

matters, which are not administrative, and, on the other, to the implementation of 

legislation, which is. 

In Metro Inspection Services (Western Cape) CC and Others v Cape Metropolitan 

CounciJl31 the court held that that where the act of the state or organ of state 

complained of (in casu the termination of the agreement) was derived from a public 

power, it amounted to an administrative act. It found that the respondent had 

appointed tlie first applicant to fulfil certain of the respondent's functions and duties in 

terms of the Act. Consequently the terms of the agreement were inextricably bound up 

with the statute. The decision to terminate the agreement was of the same nature as 

that which conferred on the respondent the right to contract with the first applicant. 

The respondent, and decision-maker in regard to the decision to terminate the 

agreement, was a public authority and, since its authority to appoint the first applicant 

derived from a public power, it followed that its authority to terminate the agreement 

with the first applicant similarly derived from a public power. The court held that the 

principles of administrative law applied to the decision by the respondent to terminate 

its agreement with the first applicant and that the agreement was thus an 

administrative agreement in law and the first applicant was entitled to procedural 

fairness with all that that entailed. The fact that the first applicant had not been given 

any notice of the case against it or of the decision-making. process and had not been 

afforded any opportunity to be heard was clearly a fatal irregularity and invalidated 

the administrative act taken by the respondent. 

It is thus of particular significance to the relationship between public providers and 

the patient in the health care context is the fact that apparently where the contract is 

130 

131 

See also Cronje v United Cricket Board Of South Africa 2001 (4) SA 1361 (T) in which the court observed with regard 
to the definition of administrative action in the PAJA that: liAs I read this provision, read with the other provisions of the 
Act, a natural or juristic penon will take administrative action only when exercising a public power or performing a 
public fi.lnction in tenns of an empowering provision. One may assume that this Ad did not diminish the ambit of 
administrative action as it existed prior to its promulgation." 
Metro Inlpection Servic" 1999 (4) SA 1184 (C) 
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· formulated in the exercise of a public power, it can never be governed solely by the 

private law of contract. In such circumstances administrative law will always have a 

bearing on the contract in question. The court said in Toerien en 'n Ander v De 

Villiers No en 'n Ander132
, that it seemed clear that the administrative law principles of 

natural justice, including the audi alteram partem rule, should in South African law 

be applied in the termination of contracts of employment where the employer is a 

public authority whose decision to terminate the contract of employment amounts to 

the exercise of public power. Where these powers are conferred on the public 

authority by statute, and a decision is taken which affects the liberty, property or 

existing rights of another, then the audi alter am part em rule applies, unless the statute 

excludes it. A contract of employment which is partly governed by statute cannot 

therefore be regarded as merely civil. Similarly in Van Der Merwe v Smith NO en 'n 

Ander133 the court held that hat the rules of natural justice were indeed applicable. The 

University was a creature of statute and the 'Service Conditions and Rules' were 

compiled in terms of s 13 of the Act. A contract of employment partly governed by a 

statute could not be treated as a contract governed merely by private law. Decisions of 

the employer in terms of such a contract of employment amounted to the exercise of 

public power and were necessarily subject to the principles of natural justice and 

subject to review by the Court. The decisions in these cases are apparently in keeping 

with the definition of administrative action in the P AJA. Sometimes it is as instructive 

to look at what is not there as it is to look at what is. In the case of the definition in the 

P AJA, the exclusions from what constitutes administrative action do not embrace 

section 82(2)(2) of the Constitution which reflects the power of the President to make 

any appointments that the Constitution or legislation requires the President to make 

other than as head of the national executive 

3.8 Value of Administrative Law in Health Service Decisions 

In a previous chapter it was observed that administrative law can be of considerable 

benefit to the state in taking decisions involving the delivery of health care services. 

This is because it is a valuable guide to procedural fairness in many situations 

132 

133 
Toerien 1995 (2) SA 879 (C) 

'YanDerMerwe 1999 (1) SA 926 (C) 
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requiring a decision to be taken134
• It is interesting that Baxter observes that the 

common law imposes much the same obligations as are imposed upon the state by 

administrative law upon private bodies who exercise power over individualsl3s
• This 

idea will be explored in more detail at a later stage when examining the law relating to 

private bodies. This point to note at present is that Baxter's observation is even more 

apposite within the context of the new constitutional order due to the fact that the 

134 

13S 

Hoexter C 'The Future of Judicial Review in Administrative Law' SALJ v117 2000 484 notes at p 485 "Administrative 
law on the other hand is a much bigger concept that encompasses various non-judicial safeguards against the abuse of 
administrative discretion, and is as much concerned with ways of generating good primary decisions as it is with 
detecting the abuse of power." She complains that in the South African context, the terms 'administrative law' and 
'judicial review' have often been synonymous and that administrative law for many South Africans is and always has 
been about the judicial diagnosis of maladministration, about subjecting the actions of governmental bodies to judicial 
scrutiny and constraint. She observes that the reason is doubtless that South African law has never had much to offer 
except judicial review and that South Africans have never experienced an integrated system of adminis1rative law in 
which judicial review is regarded as merely supplementary to the business of making good primary decisions and in 
which other forms of control and reconsideration - such as administrative adjudication - are taken seriously. 
Baxter, Administrative Law pIOl: "Even'if it is decided that an institution is private and not public the resuh might not 
be substantially different. As a general principle, any private institution which exercises powers over individuals is 
obliged to observe common law requirements which do not differ in principle &om those applied to public bodies. Thus 
the courts have always been prepared to review the decisions of private or 'domestic' bodies such as the disciplinary 
tribuual of churches, trade unions or clubs and even the decisions of arbitrators. Although the basis upon which the 
powers of these bodies rest is contractual and not statutory, such bodies are often in a position to act just as coercively as 
public authorities and their decisions frequently have far reaching effects. Many of the principles of administrative law 
are designed to protect individuals from abuse of power. For this reason they are applied in almost identical form to 
private bodies and administrative law has itself drawn much from decisions involving 'domestic tribunals'. Cases 
involving the exercise of power by both public and private institutions are often cited interchangeably by the courts." In 
Transnet Ltd v Goodman Brothers (Pty) Ltd (m 3S supra), the court held that the fact that Transnet, a state owned 
company, had recently been privatised and that it was no longer part of the state did not mean that it was not capable of 
administrative acts and that in providing a general service to the public it was perfonning a public function and 
exercising public powers. The state had ultimate control of the company and it was therefore subject to the law requiring 
lawful administrative action with regard to tender processes. See, however, CronJe v United Cricket Board of South 
Africa 2001 (4) SA 1361 (T) where Kirk-Cohen J observed at p 1374-137S that: The rules of natural justice are, in the 
first place, rules of public law. They are part of the rules of administrative law that regulate the exercise of public power. 
That was so at common law and, in my view, remains so under the Constitution. Compare Rose-Innes Judicial Review 
of Administrative Tribunals in SA (1963) at I, 89, 90, Bushbuck Ridge Border Committee v Government of the Northern 
Province 1999 (2) BCLR 193 (T) at 199F and Pharmaceutical Manufacturers ASSOCiation of SA. and Another: In re Ex 
parte President of the RepUblic of South Africa and Others (m 72 supra) in paras [33], [37] - [40] and [45]. The audi 
alteram partem rule ordinarily applies only to public bodies in the exercise of their public powen. Thus in South African 
Road. Board v Johanne.burg City Council 1991 (4) SA 1 (A) at 100 - I the Appellate Division stated: "(A) rule of 
natural justice .•. comes into play whenever a statute empowers a public official or body to do an act or give a decision 
prejudicially affecting an individual in his liberty or property or existing rights, or whenever such an individual has a 
legitimate expectation entitling him to a hearing. unless the statute expressly or by implication indicates to the contrary. . .. 
and : "In exceptional cases private bodies are vested with public powers by statute. They are then subject to the rules of 
public law in the exercise of those poWers. Those rules may expressly or by necessary implication prescribe the manner 
in which their powers must be exercised. If the repository of the power does not exercise them in the prescribed way, its 
conduct is subject to judicial review under public law. But these consequences flow, not &om. the nature of the body or 
the impact of its conduct, but &om the underlying statute. In Dawnlaan Belegging8 (Edms) Bpk v Johannesburg Stock 
Exchange and Others 1983 (3) SA 344 (W) at P 363 et seq, Goldstone J held that certain conduct of the Johannesburs 
Stock Exchange was subject to judicial review under public law, despite the fact that it was a private body. The learned 
Judge made it clear that this was so only because its empowering statute required the Johannesburg Stock Exchange to 
exercise its power in the public interest" and at p 1376, "'The rules of natural justice are thus in the first place rules of 
public law. but they do sometimes apply in the sphere of private law, but then only, when they are incorporated by 
contract. Contracts between private individuals and bodies are ordinarily not governed by the rules of natural justice but 
they may be incorporated expressly or by necessary implication, depending upon the tenns of the contracl Such a right 
may even be granted to an outsider if a private body by contract extends such a right to an outsider. See, for exampl&\ 
Marlin vDllrban TuifClub and Others 1942 AD 112 at 126 -7,Anschutz v Jockey Club ofSouthA/Hca 1955 (1) SA 77 
(W) at p 80, Jockey Club of SA v Transvaal Racing Club 1959 (1) SA 441 (A) at P 450, Turner v Jockey Club of South 
Africa 1974 (3) SA 633 (A) at P 64S - 6, Theron en Andere v Ring WIlt Wellington WIn die NG Sendingkerk In Suid
Afrika en Andere 1976 (2) SA 1 (A) at p 210. Ca" v Jockey Club of South Africa 1976 (2) SA 717 (W) at p 721 - 2. 
Government of the Self-Governing Territory ofKwaZulu v Mahlangu and Another 1994 (1) SA 626 (T) at P 634 - 5 and 
Lamprecht and Another v McNeillie 1994 (3) SA 665 (A) at p 668. It is only where the constitution of a voluntary 
association incorporates the rules of natural justice that they then apply between the association and its members or those 
with whom it has privity of contract. The rules do not apply to a non-member who is not a party to the contract. See the 
cases of Anschutz, Ricardo, Carr andMahlangu (at 6340 - 63SD) supra." 
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underlying values of law, as informed by the Constitution, must of 

necessity be the same underlying values underpinning the various areas of law that 

affect the provider-patient relationship in the private sector. One would expect to find 

few fundamental differences between the legal rules governing the transactions 

between public and private sector if the underlying values are the samel36
• In the time 

at which Baxter wrote, prior to the 1996 Constitution, these underlying values would 

have been reflected, possibly to a lesser degree, in public policy - hence the 

similarities in the law relating to private bodies and the administrative law governing 

public bodies. Under the present dispensation, the P AlA expressly throws the net 

wider than just public bodies to include in its ambit those private bodies exercising a 

public function. Underpinning even all of this, however, are the fundamental 

principles set out in the Constitution generally and the Bill of Rights in particular. 

It is clearly necessary to consider health care delivery decisions in the light of 

administrative law both because of its Constitutional importance and because there 

are certain well established rules in terms of which administrative power must be 

exercised. Such an examination is of assistance in understanding the provider-patient 

relationship where the provider is the state because administrative law is very much 

the law of public administration and public health services are one of the many types 

of services that fall within the purview of public administration.137 Administrative law 

is notoriously difficult to define. Baxterl38 writing in 1984 states that the basic format 

and principles of administrative law have been centuries in the making, yet its 

recognition as a distinct branch of law is a comparatively recent development. He 

136 

137 

138 

Arguments about the horizontal application of the Constitution, especially the Bill of Rights, do have a bearing on this 
issue and will be canvassed at a later staged when looking at the provider-patient relationship in the private sector. 
However it is trite that the values of equality and human dignity. non-racialism and nOIHeXiam upon which the South 
Afiican Constitution is based are equally applicable within the public and private seeton. 
Stewart C 'Tragic Choices and the Role of Administrative Law' British Medical JOIlmal2000 321 p 105-107 notes that: 
"The United Kingdom... is the only country in the Commonwealth where administrative law is having a major impact 
on medical decision making. The basic principles of administrative law are, however, shared by all common law 
jurisdictions and other countries (particularly Australia and New Zealand) are now seeing similar claims arise [in 
administrative law]. There is a pressing need for medical decision makers to familiarise themselves with the basic 
principles of administrative law." He comments further that "administrative law is having an increasingly important 
impact on medical decision making. There are two reasons for this: firstly the process of medical decision making is now 
indistinguishable from other types of bureaucratic administration. Treatments are dispensed according to clinical 
guidelines and policies. Decisiomnaking is horizontally organised, ftom macrodecisious made by government 
cIepar1ments through to misallocation by health authorities and ending with bedside decision making made collectively 
by groups of docton. Secondly the question of whether particular patients should be treated is DO longer solely about 
clinical factors specific to individual patients. The scarcity of resources means that treatment decisious concern questions 
of allocative efficiency. which include characteristics more properly described as "social". For example medical decision 
makers might take into account the sexual preference of a patient to determine whether infertility treatment should be 
provided. In such cases administrative law is able to examined the considerations of the decision maker to see if they 
have strayed into unlawful areas. Both factors mean that any disputes about treatment decisions are perl"ect1y suited to 
administrative law and its focus on the legality of the decision making process." 
Baxter. m 3 supra at p4S 
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notes that throughout the world, and especially in Anglo-Saxon countries, the 

disciplined study of the subject began late and, until recently, progressed slowly. 

Disagreement as to its definition and proper areas of concern still remain. He 

comments that a factor retarding the development of administrative law as a 

significant discipline has been the lack of agreement as to what 'administrative law' 

is139
• This dilemma is nowadays possibly easier to resolve in respects given the 

existence of the PAJA and the various definitions contained thereinl4O
• The PAJA 

cannot, however, amend the Constitution. To the extent that the provisions of the 

Constitution relating to administrative justice are not contemplated or covered by the 

PAJA recourse must still be had to the Constitution directly. The right to just 

administrative action is only one aspect of the Constitution which involves 

administrative law. The right to equality before the law expressed in section nine of 

the Constitution is an example of another legal principles which is generally regarded 

as highly relevant to administrative law as is the right of access to information 

expressed in terms of section 32 of the Constitution. 

3.9 Administrative Law Theories 

There are a number of administrative law theories that have tended to be ranged along 

the spectrum of permutations possible on a traffic light. Thus the "red-light" approach 

to administrative law141 advocates a strong role for the courts to review administrative 

decisions and holds that the function of this branch of law is to control the excesses of 

the state. It has been said of this theory of administrative law: 

"Behind the fonnalist tradition, we can often discern a preference for a minimalist state. It is 
not surprising, therefore, to find that many authors believing that the PrimarY function of 
administrative law should be to control any excess of state power and subject it to legal and 

139 

140 

141 

Baxter, fit 3 supra at p 49 

In Schoonbee and Other, v MEC for Education, MpumaZanga and Another 2002 (4) SA 877 (T) the court observed at p 
882 that: "The Ad contains in great part what one may regard 88 partial codification of administrative law with specific 
reference to administrative actions." Hoexter, (fit 134 supra) however, is critical of the PAJA for its focus and emphasis, 
both directly and indireetly, OIl judicial at the expense of other aspects of administrative law. She is of the view 
that the P AJA could have been used 88 an opportunity to develop a much more rounded and comprehensive body of 
administrative law in South Africa which, 88 a resuh of its history, has had an unfortunate tendency to regard judicial 
review 88 the central concept of administrative law. 
Devenish, et al (fb I' ,upra) pl3 note that the extant protagonists of the 'red-light' theory are of the opinion that 
administrative power should be restricted to a limited range of social functions involving law and order, internal security 
and external defence. All the other activities that a community requires should be left to private initiative and the 
intrinsic forces of the market. The role, they observe, of administrative law is to provide effective legal COIdrols over the 
exercise of state power and to confine it to its proper jurisdiction. 
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more especially judicial, control. It is this concept of administrative law that we have called 
'red light theory' ." 142 

By contrast, the "green light" approach143 holds that the function of administrative law 

is to facilitate the operations of the state and is based on the rationale that bureaucrats 

will function most efficiently on the absence of intervention. In this regard it has been 

observed that: 

"Because they see their own function as the resolution of disputes and because they see the 
administrative function from the outside, lawyers traditionally emphasise external control 
through adjudication. To the lawyer, law is the policeman; it operates as an external control, 
often retrospectively. But a main concern of green light writers is to minimalise the influence 
of the courts. Courts with their legalistic values were seen as obstacles to progress, and the 
control which they exercise as unrepresentative and undemocratic. To emphasise this crucial 
point in green light theory, decision-making by an elite judiciary imbued with a legalistic, 
rights-based ideology and eccentric vision of the 'public interest' ... was never a plausible 
counter to authoritarianism. ,,144 

The "amber-light" theory as its name suggests lies between the red-light and green

light theories. Protagonists of this approach, while they favour the extensive use of 

state power for socio-economic purposes are not prepared to permit political 

institutions alone to control and monitor the exercise of such power. They maintain 

that a system of effective administrative law must be used to complement the political 

and parliamentary control of state power and to ensure accountability and 

transparency. 

Whilst this somewhat linear spectrum of administrative law theory is likely in almost 

every instance to be an oversimplification, it would seem that the South African 

constitutional court14S and indeed the Constitution itself could generally be said to 
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Harlow C and Rawlings R Law and Administration as quoted by Parish K "Administrative Law Theories" 
http://www.ntu.edu.aulfacultiesllbaischoolslLaw/apllHomeoaee/adruinistrative law theories 
Devenish et al m l' supra note that the 'green-light' theory is a far more positive and ambitious approach to state power 
and that protagonists of this theory regard state power as a means of giving effect to beneficial social policies. Quoting 
from Leyland P, Woods T and Harden J Administrative Law p 6 they observe that this theory introduces a political and 
socio-economic context into the law 'which in essence derives from the utilitarian tradition (usually associated with 
Bentham and Mill; and the Fabian Society founded in 1884. particularly with the ideas of Sidney Webb), the moral 
imperative being to promote the greatest good for t1Je greatest number. in this case by means of ameliorative social 
reform.' They comment that this theory favours accountability and greater democratic and public control over the 
exercise ofpower. rather than placing faith exclusively in law as a mechanism of control and accountability. 
Harlow and Rawlings m 142 lupra 
Thus the constitutional court in Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the 
Conltitution of the Republic of South Africa, 1996. 1996 (4) SA 744 (CC) held that the fundamental structures and . 
premises of a new constitutional text contemplated by the CPa were the following: (a) a constitutional democracy based 
on the supremacy of the Constitution protected by an independent judiciary; (b) a democratic system of government 
founded on openness, accountability and equality, with universal aduh auffi'age and regular elections; (c) a separation of 
powers between the Legislature, Executive and Judiciary with appropriate checks and balances to ensure accountability. 
responsiveness and openness; (d) the need for other appropriate checks on governmental power; (e) enjoyment of all 
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favour the amber light approach - particularly with regard to the realisation of the 

right of access to health care services. The fact that section 27(2) requires the state to 

take reasonable legislative and other within its available resources to 

progressively achieve the realisation of the right is indicative of an interventionist 

approach to socio-economic rights with a view to effecting extensive socio-economic 

and other reforms. At the same time there is a significant emphasis on 

accountability.146 Rationality is an important aspect of accountability for decisionsl47
• 

146 

universally accepted fundamental rights, freedoms and civil liberties protected by justiciable provisions in the new text; 
(I) one sovereign state structured at national, provincial and local levels, each of such levels being allocated appropriate 
and adequate powers to fimction effectively; (g) the recognition and protection of tho status, institution and role of 
traditional leadership; (h) a legal system which ensured equality of all persons before the law, which included laws, 
programmes or activities that had u their objective the amelioration of the conditions of the disadvantaged, including 
those disadvantaged on grounds of race, colour or creed; (i) representative government embracing multi-party 
democracy, a common voters' roll and, in general, proportional representation; (j) the protection of the new text against 
amendment save through special processes; (k) adequate provision for fiscal and financial allocations to the provincial 
and local levels of government from revenue collected nationally; (I) the right of employers and employees to engage in 
collective bargaining and the right of every person to fair labour practices; (m) a non-partisan public service broadly 
representative of the South African community, serving all the members of the public in a fair, unbiued and impartial 
manner; and (n) security forces required to perl'orm. their functions in the national interest and prohibited from furthering 
or prejudicing party political interests. Also in Ex Parte Chalrper.on o/the Con.titutional As.embly: In Re Certification 
of the Amended text o/Con.titution o/the Republic o/South Africa 1996.1997 (2) SA 97 (CC) the court held that section 
100, which pennitted intervention by the national executive when a province could not or did not fulfil an executive 
obligation in tams of legislation or the Constitution, complied with CP VI (requiring a separation of powers between the 
Legislature, Executive and Judiciary, with appropriate checks and balances to ensure accountability, responsiveness and 
openness). 
Sachs A, "The Constitution is Natural Justice Writ Large", ConfroUing Public Power: Admlni.trative Ju.tice Through 
The Law, pS 1 writing before the interim Ccmstitution wu finalised notes: "'The texture of a constitution can in fact be 
measured by the richness of its systems of accountability". Mureinik, E "Reconsidering Review: Participation and 
Accountability", Controlling Public Power: Admlni.trative Ju.tice Through The Law p31-32 identifies accountability u 
a great principle of responsive democracy and states that in administrative law tenDs it means that the govermnent must 
be able to justifY its decisions. He says that this will also mean that dedmon-makers will be obliged to consider in 
advance, factors relevant to their decisions and that their decisions will u a result have better justifications and points 
out that the upiration to better justified decisions translates into a demand for review for unreuonableness: "rationality 
review u we most commonly know it". 
The Supreme Court of Appeal in Minl.ter 0/ Safety and SeCllrltY y Van Duivenboden 2002 (6) SA 431 (SCA) held that 
what is called for when determining whether the law should recognise the existence of a legal duty in any particular 
circumstances is a balancing against one another of identifiable nODDS. While private citizens might be entitled to remain 
passive when the constitutional rights of other citizens are threatened, the State has a positive constitutional duty, 
imposed by s 7 of the Constitution, to act in protection of the rights in the Bill of Rights. The existence of that duty 
necessarily implies accountability and s 41(1) expressly demands, inter alia, that all spheres of government and all 
organs of State 'provide effective, transparent, accountable .•. govermnent'. Where the State, u represented by the 
persons who penonn on its behalf, acts in conflict with its constitutional duty to protect rights in the Bill of 
Rights, the nonn of accountability must of necessity assume an important role in detennining whether a legal duty ought 
to be recognised in any particular cue. While the nonn of accountability need not always translate constitutional duties 
into private law duties enforceable by an action for damages because there are other remedies available for holding the 
State to account, where the State's failure to fulfill its constitutional duties occun in circumstances that offer no effective 
remedy other than an action for damages, the nann of accountability will ordinarily demand the recognition of a legal 
duty unless there are other considerations affecting the public interest outweighing that norm. (from headnote). The court' 
held further that in this instance there wu no effective way of holding the state accountable other than by way of an 
action for damages. In the absence of any nonn or consideration of public policy outweighing it, the constitutional norm 
of accountability required that a legal duty be recognised. 
Similarly in Faircape Property Developer. (Ply) Ltd y Premier, Western Cape 2000 (2) SA S4 (C), the Cape High Court 
held that the determination of the legal convictions of the community on which the test for wrongfulness was hued had 
to take account of the spirit, purport and objects of the Constitution of the Republic of South Africa Act 108 of 1996. 
The Constitution, it said, embraced the principle of accountability in that a public authority wu accountable to the public 
it served when it acted negligently. Such accountability recognised legal responsibility for the consequences of such 
action. It thus held, given the absence of a mechanism for holding an authority accountable in terms of the Act and given 
that the principle of accountability wu intrinsic to the legal convictions of the conununity, that it followed that a remedy 
should be available to a person wishing to hold an authority accountable for actions which could be shown to have been 
negligent, to have caused damage and which satisfied the requirements onegal causation. (from headnote) 
In Ng%UZa and Other. y Permanent Secretary;Department o/Welfare, Ealtern Cape, and Another 2001 (2) SA 609 (E) 
the court took the view that the Constjtution specifically stated that the public administration had to be governed by 
democratic values and the principles of the Constitution and that it had to be accountable (s 19S) and had appointed the 
Courts u the final instrument of ensuring the accountability of the exercise of public power. The court in this case 
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In Pharmaceutical Manufacturers Association of SA and Another: In Re Ex Parte 

President of the Republic of South Africa and Othersl48
, the constitutional court 

pointed out that that the setting of the rationality standard did not mean that the Courts 

could or should substitute their opinions as to what was appropriate for the opinions 

of those in whom the power had been vested. As long as the purpose sought to be 

achieved by the exercise of public power was within the authority of the functionary, 

and as long as the functionary's decision, viewed objectively, was rational, a Court 

could not interfere with the decision simply because it disagreed with it or considered 

the power to have been inappropriately exercised. Thus while there is· a constitutional 

mandate for the state to fulfil in terms of measures to be taken to achieve the 

realisation of the right of access to health care services, its power to do so will not go 

unchecked by the judiciary in the sense that it" is accountable for its decisions on the 

basis of principles such as rationality identified by the judiciary. 

A more recent theory of administrative law is known as 'managerialism' and is based 

on the notion that administrative authorities should conduct their affairs and take 

decisions along such corporate business lines as are commonly encountered within the 

private sector. It grew from the increasing emphasis on efficiency, productivity and 

market forces which emerged in the late 1970's and eventually lead to the wholesale 

privatisation of traditional public sector functions. It has been described as "in many 

respects at odds with the traditional approach to administrative law". Managerialism 

treats public sector activities as though they business and subjects 

them to private sector disciplines. It regards efficiency and productivity as central 
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observed that what wu at stake WII the accountability of an unelected administrative bureaucracy and a 1argHcale 
unlawful deprivation of social grants by way of administrative stealth and that the Courts bad been appointed by the 
Ccmstitution to prevent that from happening. (from headnote). 
In Qozelenl v Minister of Law and Order and Another 1994 (3) SA 62' (E) which involved the interim Constitution (Act 
200 of 1993), the court said that the right of access to State infonnation provided for in I 23 of the Constitution is 
something more than a mere constitutional right to discove!y. it is also a necessary adjunct to an open democratic society 
committed to the principles of openness and accountability. Its application need therefore not be restricted to the exercise 
or protection of rights by way of litigation, but would extend also to non-judicial remedies aimed at the exercise or 
protection ofluch rights. 
Thus Mureinik (m 146 mpra) notes that rationality review calli for far more specific scrutiny that the mere 
identification of gross error. It requires the reviewing body to ask whether: 
Ca) the decision-maker &as considered all the serious objections to the decision taken and has answers which plausibly 

meettbem; 
(b) the decision-maker has considered aU the serioul alternatives to the decision taken and bas discarded them for 

plausible reasons; and 
(e) there is a rational connection between premises and conclusion: between the infonnation (evidence and argument) 

before the decision-maker and the decision that it bas reached. 
Pharmaceutical Manufacture" A.ssociatlon of SA. Cm 72 mpra) 
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goals of public administration and assumes that their achievement equates with public 

interestl4
5' 

The nature of the health sector in South Africa, as in many other countries, is 

problematic when viewed in the context of a 'privatised' or managerialistic approach 

to the conduct of its businesslso. The delivery of health care services does not easily 

translate into the world of commerce despite the existence of a relatively high profile 

private health sector in this country. It is complicated by human rights and 

constitutional issues which do not sit comfortably in a profit-driven, business 

environment. The main reason for the emphasis in the private sector on efficiency and 

productivity is profit and its maximisation. Whilst this approach may be perfectly 

legitimate and workable in the nuts and bolts market, the health care services 

environment is a different arena. This is evidenced within many forums at both local 

and international level. At international level one only has to look as far as the 

increasing pressure on the World Trade Organisation, the holders of and the exercise 

of intellectual property rights in medicines and other commodities essential to health 

service delivery to revise international intellectual property conventions and 

interpretations of patent law to take cognisance of internationally recognised rights to 

health and health care services lSI. At local level there are provisions in the Medicines 
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Parish K "Administrative Law Theories" Northern Territory University. But Parish questions the desirability of having 
the success of public entities with regard to service delivery measured by notions of efficiency and productivity. He 
observes that while many Australians would give an emphatic "No" to this question, the economist's 'balance of costs 
and benefits is "certainly not antithetical to traditional administrative laW'. He states that the punuit of desirable ends 
ought not to be bought at a cost which exceeds their 1nle benefit. 
http://www.ntu.edu.aulfacultiesllbalschooJsIJ...aw/apJlHomepa.ge 
Burns Y 'Government Contracts and the PubliclPrivate Law Divide' South African Public Law 1998 13 P 234 notes that 
the privatisation or sale of public assets hu become a common occurrence in modern democratic states. She observes 
that South Africa is also moving in the direction of privatisation of certain services, notably electricity. transport and 
communication services. Bums also notes the increasing familiarity within South Africa of outsourcing and states: "If 
one accepts that an outsourcing contract, or service provision contract, is an administrative law agreement (in the sense 
that the administrative authority retains a measure of state authority with the result that the relationship between the state 
and the other party is one of inequality) it may be argued that the agreement should be subject to the principles of public 
law." She refen to the first National Perfonnance Review published in the United States of America in September 1993, 
which outlined a plan to reinvent the government so that it might better serve its people and continue to lead the world in 
the new era of globalisation and notes that this new rhetoric involves significant changes in United States Administrative 
Law including: 

• new blends of public and private sectors at all levels of government; 

• a redefinition ofwhat is public and what is private; 
• greater reliance on bargaining and negotiation in the exercise of discretionary powers; 
• increased reliance on privatisation and the delegation ofpublic functions to private concems; 
• a market discourse which narrows the role of public interest values and replaces them with that of cost-

benefit analysis. 
See for instance Baker, 'The incredible shrinking Doha Declaration' Health GAP www.healthgap.orgIpress releaseslO3/; 
Also Tayob R It. Loewenson R 'Health Implications of the WTO Sth Ministerial Trade Talks' EQUINET September 
2003 in Cancun, Mexico who explain as follows: "The Doha Ministerial Declaration from the 2001 WTO Ministerial 
Conference clarified the inherent rights countries enjoy under the Agreement on Trade-Related Aspects of Intellectual 
Property Rights, (TRIPs) to grant compulsory licenses that by-pass patents on medicines to secure public health. 
Compulsory licenses can be used for parallel importation or domestic production. Countries also enjoy the right under 
TRIPs to disregard patents on drugs for government use. As many developing countries have little or no drug production 
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and Related Substances Control Actl52 which the allow the Minister of Health, patent 

rights notwithstanding, to authorise the parallel importation of medicines into South 

Africa in order to promote access to more affordable medicines. Whilst the utilisation 

of available resources contemplated in section 27(2) of the Constitution should 

undoubtedly not be fruitless, wasteful or irregular (in the sense in which these terms 

are used in the Public Finance Management Act No 1 of 1999), and public officials 

should be held accountable for efficient and effective use of those resources, it is 

submitted that policy decisions involving health care will always have to take into 

account far more than just productivity and efficiency factors. As stated previously, 

the private sector is profit-driven. This does not necessarily result in effective or even 

cost-effective health care deliverylSl as demonstrated in the examples cited below. 
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capacity, they could only secure drugs from other countries producing compulsory li,censed drugs. The catch wu that 
TRIPs Paragraph 31(f) requires that a country produce drugs predominantly for domestic consumption and export a 
maximum of 49% of its production. This limited the amount of drugs available to developing countries who do not 
produce drugs. The WTO general council negotiated options for developing countries who 1acked manufacturing 
capacity to access the benefits of the '"TRIPs + Doha Declaration". On 30 August 2003 the general council agreed to 
waiver of TRIPs paragraph 31(f) under the following conditions: 
1. The "solution" is not to be used for industrial or commercial policy objectives; 
2. Drugs (and active ingredients) shall be specially packed, coloured or shaped and that members understand that this 
will not have a significant effect on price; 
3. Countries shall notifY the TRIPs Council of the basis upon which they have decided that do not have productive 
capacity and need to use the 'solution'; . 
4. The TRIPs Council will be able to hear dispuies on the implementation of the solution and take appropriate action. 
Some southern governments NOOs like the Consumer Project on Technology, Third World NetwoJk, Medicines 
Sans Frontiers were not happy with this 'solution'. They felt it compromised the ability of poor countries to provide 
phannaceutical drugs. However other developing countries urged for its adoption u they feared that if an agreement wu 
Ministerial Conference. This strategic course baa given developing countries an agreement that hu unresolved problems 
in relation to drug access, mainly in its efforts to avoid compuIsoJy licensed c1rugs being diverted into ID8I'kds where 
only patented drugs are available. h excludes "industrial and commercial policy objectives" but does not adequately 
define what these are, leaving uncertainty for developing countries u to what actions are illegal. The inclusion of active 
ingredients in the texts means that generic manufacturers may have difficulty in obtaining raw materials for production. 
It also paces significant burdens on countries using the solution to somehow "objectively" show that they lack 
manufacturing capacity, particularly if they are challenged." 

(bttD:/Iwww.eguilleta1Hca.orglResourcestdownioadslHealthimplicatiOlISCancun0903.pdf) 

Act No 101 of1965 
In "Market Forces Are Bad For Hospital's Health" lSinchenbaum C and LeBow B note that: "We are told that the 
growth of for-profit hospitals will help contribute to the lower costs of health care and that competition is reducing 
excess administration. The standard market forces of supply and demand do not apply well to health care unless one gets 
sick. But free market advocates have repeatedly assured us that a market economy could reduce the spiralling cost of 
health care. Finally we have some strong data that indicate that the market at least u represented by for-profit hospitals 
is not so cost-effective u proponents have asserted." Chttp://www.ibiblio.orglprismlAm97Imarket.htmll. They go on to 
quote fonn an article in the New England Journal ofMedictne (March 13) entitled"Costs of Care and Administration at 
For-Profit and Other Hospitals in the United States" by Woolhandler S and Hinunelstein D in which the authors report 
Inter alia that: 

• For -profit hospitals spent 23% more on administration that private not-for-profit hospitals and 34% more than 
public hospitals. 

• Administrative costs accounted for an average of 26% of total hospital costs in fiscal 1994 which wu up 1.2 
peI'Qelltage points ftom 1990 

• Comparative 1994 administrative costs were 34% for for-profit private hospitals, 24.5% for private, not-for-profit 
hospitals and 22.9% for public hospitals 

• There is a pattern ofhigher costs and reduced clinical staffing at hospitals. 
• The percentage of costs devoted to administration increased between11990 and 1994 for all three ownership 

categories resuking in less money for patient care. 
South Africans in recent yean have experienced a similar problem with regard to medical schemes administration. 
Although medical schemes are themselves not for profit entities they contract with companies who are to for 
administration. The Registrar of Medical Schemes hu expressed concern at the increasing costs of administration of 
medical schemes since this is invariably at the expense of funding that could be more effectively and efficiently 
employed in providing health care services to scheme beneficiaries. The funding cake is limited in size. The bigger the 
slice that scheme administraton can secure for themselves, the smaller the remainder that is available for payment for 
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Example J 

The name of the United States of America is virtually synonymous with the phrase 

"free market". It is regarded by many as the free market country of the world. The 

World Health Organisation has released an assessment of health systems throughout 

the world. Rankings are based on an overall index of performance. The US ranked 

37th despite the fact that it ranks as number one in per capita health expenditure at 

$2700 on average, per person. Furthermore it ranks 25th in male life expectancy and 

19th in female life expectancy compared with 29 other industrialized countries. The 

Americans claim nevertheless to have some of the finest doctors and hospitals in the 

worldls4
• 

Example 2 

Singapore, in the period from 1984 to 1993. did all it could to encourage market forces 

in health care in the hope of lowering costs including the promotion of medical 

savings accounts, catastrophic insurance and competition amongst hospitals. The 

government offered inducements to its for-profit hospitals and clinics, which were 

given favoured status. After ten years Singapore's health care costs had soared and a 

government white paper concluded that "market forces alone will not suffice to hold 

medical costs to the minimum. The health care system is an example of market 

failure. The government has to intervene to structure and regulate the health 

system. "ISS Robert G Evans, Professor of Economics at the University of British 

Columbia, writes that "The health status of an individual thus takes on a special 

importance to the community beyond that of "her consumption in general, but similar 

to political or judicial status ... Such special status derives from a general perception 
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health services. From a public health perspective, this is hardly an efficient or effective utilisation of resources for health 
care service delivery since it effectively reduces their availability for this purpose. Aooording to a press release by 
Council for Medical Schemes dated September 04 2003 (available at http://www.medicalschernes.com) administration 
costs for medical schemes increased by 1'.7% between 2003 and 2003 according to the Annual Report of the Council. 
This inc:rease, according to the press release shows a "marked slowing" on the year before when the Registrar expressed 
Concern over an annual increase of 41.?O,i, in 2001. Even 1'.7% is well above the Consumer Price Index for this period. 
Kinchenbaum and LeBow ask whether the market economy is 80 highly valued that for the sab of the "free market" 
people will tolerate even more injustice and lack of compassion in the health CI:fe system. 
Vermont Health Care For AU http://www.vthca.orglmvths.htm 

Hsiao W. "Marketization - The Dlusory Magic Pill" Health EconomiC' Vol.3 3' 1-3S7. 1994 as referred to in Vermont 
Health CareForAUfn.1S4 supra 
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that life, health and freedom are not ordinary commodities, but are prerequisites to the 

enjoyment of all others."lS6 

Example 3 

In. New Zealand in 1993 the government implemented radical changes to the health 

services including splitting the "purchasing" role of the state from the "provision" of 

services. Under the new system, public money for health services was divided 

between four Regional Health Authorities (RHAs) whose job was to purchase health 

services for their populations. Having decided what services they would but they then 

entered into negotiations with potential providers. The RHAs were expected to 

encourage competition between public and private hospitals and other service 

providers. Public hospitals which 'were previously owned by Area Health Boards 

became part of new state-owned institutions known as Crown Health Enterprises 

(CHEs). These latter were required to act in a business-like manner which included 

earning a return on their capital. The reforms created a "quasi-market environment" 

which implied that CHEs would have to be efficient and keep costs down in order to 

beat off competition from private hospitals and with with the RHAs. The 

reasons for the reforms were perceived weaknesses in the old system such as the 

inefficiency of public hospitals. There had been a number of reports suggesting that 

private hospitals could provide the same services as public ones for about 30% less. 

Another weakness was that waiting lists for public hospital services were growing. 

Policy makers hoped that if public hospitals were forced to compete for their funding, 

public hospital management and efficiency would improve and savings from such 

efficiencies could be ploughed back into the system to shorten waiting lists and treat 

more people. After three years under the new system, waiting -lists were higher than 

they had been to start with, 23 the CHEs recorded persistent financial deficits and 

very few private hospitals won contracts off the RHAs since the latter mostly bought 

services from the CREs closest to them with the result that there wasn't even a great 

deal of competition between CHEs. The local CHEs ended up having a degree of 

monopoly power because the RHAs found that the only real option was to ·buy 

156 Evans R G Strained Mercy:The Economic, o/Canadian Health Care 
http://fiisch.ecn.ulaval.ca.guyfll160lManueVStrained Mercyl 
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services from CHEs closest to them. The costs of setting up the new system and 

writing and negotiating the purchaser-provider contracts were significant. As a result 

in 1996 the "experiment with competition" in the New Zealand health system came to 

an end. The word "competition" was replaced with "co-operation" "commercial profit 

objectives" became "principles of public service" and CHEs were renamed 

"hospitals". Devlin, an economist specialising in health care at the University of 

Otago states that some would argue that this attempt to harness market forces in 

health care didn't work because the competition was "too managed". She says that the 

trick is to design a health care system with the right "mix" of "private" and "public" 

so that the result is a health care system that is both efficient and fair.ls7 This statement 

tends to run counter to the managerialist theory of administrative law which 

effectively tries to diminish the differences between the way in which services are 

rendered in the public and private sector by seeking to encourage a more private 

sector type of approach to activities in the public sector. 

Administrative law theories are of assistance in identifYing the underlying policy 

frameworks or principles as to how "administrative law should work in practice. The 

point about the examples given above in relation to administrative law and policy

making is that they illustrate the importance of the underlying assumptions of the 

system that is formulated and in particular the many different approaches that are 

in that simple phrase "public interest". Policy cannot in terms of South 

African law, be made in a vacuum. It has to be done with reference to certain 

reasonable and logical assumptions, established facts, and constitutionally recognized 

values. To the extent that policy informs legislation, the same applies to 

whether of the principal or subordinate variety. 

3.9.1 Application in Case Law 

From the judgments in the two leading South African cases on the subject of the right 

of access to health care, SoobramoneylS8 and Treatment Action CampaignlSfJ, is that 

policy decisions that are either unreasonable or that are unreasonably taken can be 

IS7 
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Source of this example: Devlin N "The experiment with competition in health care: how come market forces dido't 
work?" Econz@OtagoJuly 1998 http://www.otago.ac.nz 
Soobramoney '" Minister of Health. Kwazulu-Natal1998 (1) SA 76S (CC) 

Minister of Health and Others v Treatment Action Campaign and Othe" (No 2) 2002 (S) SA 721 (CC) 
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challenged. These cases were not decided on the basis of administrative law no doubt 

because they involved policy decisions and policy implementation. The P AlA 

exempts development and implementation of national and provincial policy from its 

definition of administrative action. However, the reasons why the policy of the 

national government in the T AC case was declared unconstitutional and why the 

policy of the KwaZulu-Natal provincial government concerning renal dialysis was 

not, are remarkably similar to the principles of administrative law. In Soobramoney, 

because of the shortage' of resources the hospital followed a set policy in regard to the 

use of the dialysis resources. Only patients who suffered from acute renal failure, 

which could be treated and remedied by renal dialysis were given automatic access to 

renal dialysis at the hospital. A set of guidelines had been drawn up and adopted to 

determine which applicants who have chronic renal failure will be given dialysis 

treatment. The court noted that due to the shortage of the available resources, notably 

dialysis machines, guidelines had to be developed to determine how best to use the 

existing ones. It observed that by using the available dialysis machines in accordance 

with the guidelines more patients are benefited than would be the case if they were 

used to keep alive persons with chronic renal failure, and the outcome of the treatment 

is also likely to be more beneficial because it is directed to curing patients, and not 

simply to maintaining them in a chronically ill condition. There was no suggestion 

that the guidelines were unreasonable or that they were not applied fairly and 

rationally when the decision was taken by the Addington Hospital that the appellant 

did not qualify for dialysis. 

The court stated that the provincial administration which is responsible for health 

services in KwaZulu-Natal has to make decisions about the funding that should be 

made available for health care and how such funds should be spent. These choices 

involve difficult decisions to be taken at the political level in fixing the health budget, 

and at the functional level in deciding upon the priorities to be met. A court will be 

slow to interfere with rational decisions taken in good faith by the political organs and 

medical authorities whose responsibility it is to deal with such matters. The court here 

distinguished two different levels of decision making. The budgetary allocation 

decisions are not of an administrative nature but rather of a legislative or executive 

nature and therefore accountability is to the electorate rather than through a court of 

law by way of judicial review. The guidelines decision appears to have been 
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characterized as being at an operational level and therefore more appropriately taken 

by operational and other experts at that level. The only proviso appears to have been 

that such decisions were 'rational' and taken 'in good faith' by the political organs 

and medical authorities 'whose responsibility it is to deal with such matters'. Thus the 

language used by the court to adjudicate a sequence of policy decisions which, 

technically speaking, fall outside the definition of 'administrative action' is clearly the 

language of administrative law. The lesson to be learned is iliat the same principles 

that underpin administrative decisions are applicable to other kinds of decisions -

even if they are not administrative in nature. Put differently, whilst principles of 

reasonableness, fairness and good faith may be particular concerns of administrative 

law, they are not peculiar to the latter. It is submitted that the reason for this is that the 

basic values that underlie one area of a legal system cannot differ materially from 

those that support another if the system is to have any coherence and consistency at 

the macro-level. The Constitution as the grundnorm of the South African legal 

system, together with the values it espouses, is likely, if consistently applied, to lead 

to corresponding consistency across the boundaries of public and private law and the 

different legal disciplines within the broader legal system. Consequently one must 

adopt a system approach to law in which every part is seen as simply an element of 

the whole and must be interpreted consistently with it. In this view of law, the 

principles of administrative law in relation to the right of access to health care 

services must be regarded merely as a facet pf a larger concept rather than as having 

an independent and isolated existence of its own. 

The Soobramoney case illustrates the importance of seejng a particular decision as 

part of a system of decision-making rather than in isolation. Although this point is not 

highlighted in the judgment of the constitutional court, there were a number of 

different decisions that were taken which led up to the refusal to allow the plaintiff 

access to the provincial renal dialysis facilities. The first decision in the chain was a 

budgetary allocation decision in terms of which funding was' allocated to KwaZulu

Natal province in terms of its equitable share. The second decision was by the 

provincial government of K waZulu-Natal as to how much money should be allocated 

to expenditure on health care. The third decision was taken by the provincial health 

authorities as to how much of the funding allocated to health should be spent on the 

renal dialysis facilities and services provided by the province. The fourth decision to 

410 

 
 
 



be taken by the provincial health authorities was as to how best to use the renal 

dialysis facilities, given the available resources, in order to obtain the most benefit 

from them in terms of public health service delivery. The fifth decision was the 

application of the guidelines to Mr Soobramoney's particular and individual 

circumstances. The guidelines that were developed were created on the basis of 

current medical and scientific knowledge and practice. The sixth decision was not to 

grant him renal dialysis treatment at Addington Hospital. This decision was a 

combination of a professional medical decision as to the status of Mr Soobramoney's 

health and his prognosis, and a decision as to the applicability of the established 

guidelines to his situation (strictly speaking there may be circumstances where 

preconceived guidelines, no matter how well conceived, may not be applicable and 

the administrative process should take cognizance of this possibility if it is to be 

fair). The principles of rationality, good faith and reasonableness must run through all 

of them if the judgment of the court in Soobramoney is taken at more than just face 

value. The spectrum of the general to the specific, in terms of the impact of the policy 

decision taken by the provincial health authorities in Soobramoney was not 

specifically considered by the court in its judgment. However, it is implicit in the 

judgment that the values of reasonableness, rationality, fairness and good faith are 

applicable irrespective of the general or specific impact of the decision. Represented 

diagrammatically the decision chain would be as in Figure 1 below. 
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Figure1: Sequence Of Decisions Taken In Soobramoney vs The Minister Of Health 

(KwaZulu-Natal) 

&eJiW 
& 

legislative 
acts 

i 
operational & 
professional 

decisions 

Decision 1 
Budget allocation to provinces 

Intergovernmental Fiscal Relations Act 87 of 1887 
S9 (1) The Financial and Fiscal Commission must submit to both Houses of Parliament and 
the provincial legislatures recommendations for each financial year regarding an equitable 
division of revenue raised nationally. among the national. provincial and local spheres of 
government; the determination of each province's equitable share In the provincial share of 
that revenue; and any other allocations to provinces. local government or municipalities from 
the national govemmenfs share of that revenue. and any conditions on which those 
allocations should be made. 
S10 (1) Each year when the Annual Budget Is introduced. the Minister must Introduce In the 
National Assembly a DMsion of Revenue Bill for the financial year to which that Budget 
relates. 
(2) The Division of Revenue Bill must specify the share of each sphere of government of the 
revenue raised nationally for the relevant financial year; each provlnce's share of the provincial 
share of that revenue; and any other allocations to the provinces. local government or 
municipalities from the national govemmenfs share of that revenue. and any conditions on 
which those allocations are or must be made. 

Division of Revenue Act (DORA) 83(1) Revenue antiCipated to be raised nationally In respect 
of the financial year Is divided. provincial and local spheres of government for their equitable 
share as set out in Column among the national A of Schedule 1. Enacted every year In terms 
of &214(1) of the Constitution 

Decision .2 
Budget allocation to health care 

Public Finance Managerl!8nt Act No 1 of 1888 
S26 Parliament and each provincial legislature must appropriate money for each financial year 
for the reauirements of the state and the Drovince resoectivelv 

Decision 3 
Budget allocation to dialysis services 

. taN Department of Health on the basis of Its departmental budget determines the revenue to 
be allocated to renal dialYsis services. Provision of services under s16 Health Act 63 of 1977 

Decision 5 
Guidelines applied to Soobramoney 

Clinical examination and testing of Soobramoney In order to determine whether or not In terms 
of the established guidelines he Is a suitable candidate for renal dialysis 

Decision 6 
Refusal to dialyse Soobramoney 

Medical decision taken that on the basis of the guidelines Soobramoney Is not a suitable 
candidate for renal dialysis 
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The court in refraining from in both the political and operational decisions, 

and in recognizing the existence of these different levels and the fact that decisions 

were best left to persons working within those levels, effectively recognized the 

principle of subsidiarity which holds that decisions are best taken and powers best 

allocated to those levels of organisation which, by virtue of their nature, are most able 

and knowledgeable to take such decisions and exercise such powers and which are 

most directly affected by theml60
• The principle of subsidiarity is of particular 

significance in the field of administrative law since it describes the rationale behind 

the doctrine of separation of powers. Like the concept of lawfulness, already 

discussed, subsidiarity implies the concept of a single, unified, underlying order for 

the distribution of power. Guerin161 describes it as about making sure that decisions 

are taken at the most appropriate level, for example by those most directly affected, 

by those best informed and those best placed to deal with the any consequences. In the 

context of separation of powers and the amber and green . light theories of 

administrative law, the judiciary is the worst possible place to locate budgetary 

allocation decisions: By its own admission in Soobramoney and TAC, the 

constitutional court took the view that sucp decisions were best left to othersl62
• What 

would happen in a situation in which a allocation decision is challenged as 

being unconstitutional? How would the constitutional court achieve or maintain the 

160 

161 

162 

Subsidiarity hu been described, but not mentioned by name, in a papal encyclical entitled "Quadragesimo Anno" (QA) 
of 1931 as a "weighty principle of social philosophy". The QA reads: "'Just as it is gravely wrong to talco ftom 
individuals what they can accompIlsh by their own initiative and industry and give it to the community, so also it is an 
injustice and at the same time a grave evil and disturbance of right order to assign to a greater and higher association 
what lesser and subordinate organizations can do. For every activity ought, of its very nature to finnish help to the 
members of the body social, and never destroy and absorb them." In the context of infonnation systems, described in 
The Principia Cybernetlca Web in its 'Dictionary of Cybernetics and Systems' as foUO\'VB: "Problems are best solved in 
the subsystem where they arise. This .is similar to the idea of management by exception. Subsystems are encouraged to 
resolve their contlictB themselves without referring them to higher authority. Whatever the solution is adopted, the 
subsystem will have to carry it out Since their consent is essential, the optimum condition is for them to resolve their 
confiictB independently. If a solution is worked out by the subsystem, appeal to authority is not necessary. (Wheeler. 
1970 p 133)". 
Guerin K 'Subsidiarity: Implications For New Zealand Treasury Working Paper 02103 
http://www.treasury.goyt.nziworkingpapers/2002/ 
In TAC. (fu 1!59 IUpra) the court observed that .. it should be borne in mind that in dealing with such matters the courts 
are not institutionally equipped to make the wide-ranging factual and political enquiries necessary for determining what 
the maximum care standards called for by the first and second amici should be, nor for deciding how public revenues 
should most effectively be spent .•. Courts are ill-suited to adjudicate upon issues where court orders have muhiple social 
and economic consequences for the community. 'I'ho Constitution contemplates rather a restrained and focused role for 
the courts, namely to require the state to take measures to meet its CODStitutional obligations and to subject the 
reasonableness of these measures to evaluation. Such detenninations of reasonableness may in fact have budgetary 
implications· but are not in themselves directed at rearranging budgets. In this way the judicial, legislative and executive 
:functions achieve appropriate constitutional balance." In Soobramoney (fu 1!58 supra) the court said liThe provincial 
administration which is responsible for health services in KwaZulu-Natal has to make decisions about the funding that 
should be made available for health care and how such funds should be spent. These choices involve difficult decisions 
to be taken at the political level in fixing the health budget, and at the functional level in deciding upon the priorities to 
be met. A court will be slow to interl'ere with rational decisions taken in good faith by the political organs and medical 
authorities whose responsibility it is to deal with such matters.. .. 
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appropriate constitutional balance between the 3 spheres of government - i.e. the 

legislature, the executive and the judiciary? It is submitted that the principle of 

subsidiary supplied the most workable solution. As the constitutional court itself 

points out, the courts are ill-suited to this kind of decision. In keeping with the idea 

that the role of the courts is to require the state to take measures to meet its 

obligations and to subject the reasonableness of these measures to evaluation, it is 

submitted that the judiciary, when faced with a claim that a budgetary allocation 

decision is unconstitutional should approach the matter in much the same way as it 

did in Soobramoney when faced with a complaint that "essentially involved decisions 

taken on the basis of expert knowledge in the field of medicine and public 

administration. It did not interfere with the substance of those decisions. In fact it 

could not legitimately do so since judges are, by definition, not health economists, 

politicians, public health administrators or doctors. Instead the court looked 

at the circumstances of the decisions taken and the needs they sought to address. It 

considered the rationality of the decisions, their reasonableness and fairness and the 

purpose for which they were taken. It addressed the framework or substructure of the 

decision rather than directly scrutinising and critiquing its substance. An analogy can 

be drawn between this situation and one in which a court is required to decide a claim 

for medical negligence on the basis of expert medical evidence. In such a situation the 

court determinatlon will involve the examination of expert opinions and the analysis 

of their essential reasoning preparatory to the court's reaching its own decision on the 

issues raisedl63
• Carstensl64 points out that the court is faced with a problem in 

assessing conflicting schools of thought in medical practice. It has no idea what the 

reasonable, medically qualified person would have done in the circumstances because 

on the basis of the expert evidence available, there is not one reasonable medical 

practitioner but two or more. The court itself lacks the necessary to 

decide on the most appropriate medical decision that should have been taken under 

the circumstances which is why there is a need for expert medical evidence in the first 

place. Carstens postulated that it is conceivable that expert medical opinion based on 

logic is not necessarily indicative of reasonableness or unreasonableness within the 

realm of accepted medical practice. He points ,?ut that logic refers to a process of 

163 

164 

See for example Michael v Linksjield Park Clinic (Pty) Ltd 2001 (3) SA 1188 (SCA). This case is discussed in detail in 
chapter 9 of this thesis dealing with cases in delict involving the private sector. 
Carstens P 'Setting the boundaries for expert evidence in support or defence ofmedica1 negligence - Michael v 
Linksfleld Park Clinic (Pty) Ltd' THRHR 2002 P 430 
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reasoning/rationality based on scientific or deductive cause and effect whereas 

reasonableness is a value judgement indicative of or based on an accepted standard or 

norm. He notes that whilst it is true that logic more often than not is an integral part of 

reasonableness, it does not necessarily follow that logic can equate to reasonableness. 

Carstens submits that the true test for expert medical opinion is that the opinion 

should objectively and clinically reflect the standard or norms of accepted medical 

practice in the particular circumstances. In the same way, in the case of a budgetary 

allocation decision, it is submitted that the decision should objectively and clinically 

reflect constitutional and administrative law standards or norms in the particular 

circumstances. Carstens states that in the event of conflicting expert opinion or 

different schools of thought even a conflicting and minority school of thought or 

opinion will be acceptable provided that such opinion accords with what is reasonable 

by that branch of the medical profession. The thrust of the argument is that one cannot 

directly question the expertise or the knowledge base used to make a decision but one 

can interrogate the conclusions drawn and the actions taken in the light of that 

expertise or knowledge base. The decisions taken must be in line with or rationally 

connected to the knowledge base. It must be clear from the particular knowledge base 

that was used, what the reasons for the decision were. In Michael the court outlined an 

approach to expert evidence which includes-

• the examination of the opinions and the analysis of their essential reasoning; 

• the evaluation of expert evidence to determine whether and to what extent the 

opinions advanced are founded on logical reasoning 

• the fact that the logical basis of the opinion must be evident to the court i.e. 

that the expert has considered the comparative risks and benefits and reached a 

defensible conclusion. 

In much the same way that expert decisions can be meaningfully evaluated by a court 

of law unversed in the subject matter of the relevant area of expertise, so too 

budgetary allocation decisions can be meaningfully evaluated by a court on the basis 

of an examination of the substructure of the decision. Generic evaluation criteria 

include internal comparisons whereby one aspect of a decision and the logic behind it 

as given by the decisionmaker is tested against another aspect of the same decision to 

ascertain whether there is internal consistency, the nature of the logic structures upon 
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which the decision is based including the quality of their construction in terms of the 

density and spread of the data upon which conclusions have been reached, the reasons 

why alternative conclusions or decisions have been rejected, the relationship of the 

variables involved in the decision to constitutional values and principles, the 

balancing of any conflicting rights and interests and the method or reasoning by 

which the perception of balance the decision maker was achieved. The courts have 

observed that they may not substitute their own decisions for those of other organs of 

state simply because they don't like the decision that was takenl65
• If the primary 

object is the preservation of the principle of separation of powers and recognition of 

the principle of then this is, with respect, correct. The courts may not 

usurp the powers of the legislature or the executive any more than the national, 

provincial and municipal spheres of government may encroach upon each other's 

jurisdictions. This would be contrary to subsidiarity and the constitutional order upon 

which the South African legal system is based. The distinction between the power of 

the judiciary and the power of the other branches of government may seem to be a 

fine one in principle but it is nonetheless important in practice and must be observed. 

The courts cannot and should not take policy decisions reserved for executive 

government and the legislature especially in situations involving polycentric spider 

websl66 of cause and effect. They can and should pronounce on the constitutionality of 

the actions of the other branches of government at a level and in a manner which 

preserves and strengthens the credibility of all three branches. 

3.9.2 Administrative "Action" 

165 

166 

See the words of Chaskalson P in Pharmaceutical Manufacturer! b,ociatio" Of s.4 A"d A"other: In Re Ex Parte 
Pre"de"t Of The RepubUc Of South Africa And Other, (m 72 supra) para 90 "Rationality in this sense is a minimum 
threshold requirement applicable to the exercise of all public power by memben of the Executive and other 
functionaries. Action that fails to pass this threshold is inconsistent with the requirements of our Constitution and 
therefore unlawful. The setting of this standard does not mean that the Courts can or should substitute their opinions as 
to what is appropriate for the opinions of those in whom the power has been vested. As long as the purpose sought to be 
achieved' by the exercise of public power is within the authority of the functionary, and as long as the functionary's 
decision, viewed objectively, is rational, a Court cannot interfere with the decision simply because it disagrees with it or 
considen that the power was exercised inappropriately. H 

Fuller, L 'The Forms and Limits of Adjudication' (1978-9) 92, Harvard Law &view p 353. The concept of 
polycentricity as explained by Fuller has been incorporated into South African jurisprudence by way of the judgments in 
Bel Porto School Govenri"g Body and Others y Premier. Western Cape. and A"other 2002 (3) SA 26S (CC); Va" Biljon 
a"d Other, y Mi"i,ter of Correctional Service, And Other, 1997 (4) SA 441 (C); Koibat,chenko y Ki"g No a"d Another 
2001 (4) SA 336 (C). 
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It has been said that "at the very least 'administrative action' includes all action of an 

administrative nature taken by bodies exercising public powernJ67. This begs the 

question: what is action of an administrative nature and is thus not particularly 

helpful. According to K1aaren, the exercise of a discretion is administrative action. 

The process of a government tender is administrative action and action taken by 

bodies such as parastatal corporations with the status of organs of state is 

administrative action. He observes that it should be interpreted to cover not only 

adjudicative administrative decisions but also delegated and subordinate legislation 

because to restrict the clause to adjudications only would be unthinkable, given the 

vast bulk of governmental administration undertaken by regulationl68
• In Fedsure Life 

Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan 

CounciP69. the constitutional court held that the right to administrative justice 

contemplated in section 24 of the Interim Constitution did not apply to by-laws made 

by a municipal council. The court said that the proper form of accountability for this 

type of governmental action was political to the electorate rather than judicial through 

the courts. In Cekeshe &Others v Premier of the Eastern Cape & Others170 the court 

held that as a general rule 'legislative action which has its source in the parliamentarY 

process in the sense that there is a special opportunity for a motion and debate by a 

body with legislative powers will by definition not qualify as "administrative action". 

3.9.3 Summary 

In summary, it must be noted that the grounds rules that are emerging from court 

decisions involving administrative law are-
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Devenish et al (m IS mpra) p 126. At footnote 71, they refer to Jeeva y Receiver ofRtlWlllUe. Port Elizabeth 199'(2) SA 
433 (SE) 4411in this regard were the court held that "a Commission of inquiry authorized by the Master of the Supremo 
Court and held UDder the machinery of the Companies Act is administrative action". They also refer to K1aanm J 
1& Administrative Justice" in the Con,tttutional Law of South Africa (original service 1996) (eels) CbaskaIson It al25·2. 
See K1aaren J (m 9 mpra). He notes that in Fed,"TtI Life Allllrance Ltd &- Other, y Greater Johanne,bllrg Tran,itional 
Metropolitan Council &- Other, (m 13 mpra) the constitutional court clearly supported coverage by the administrative 
justice clause beyond administrative adjudicationS. The court, notes K1aaren, was willing to go beyond the bounds of 
SOllth African Road, Board y Johannesbllrg City COllncil 1991 (4) SA 1 (A) where Milne JA .elaborated upon a 
distinction between those government decisions applying generally (tenned 'legislative') and those applying in a 
particular situation. The court in FedlllTtl commented that the cases refemd to by Milne JA in exempting the impact of 
natural justice upon legislative decisions were of 'little assistance' in determining the content of administrative action in 
terms of the Constitution. K1aaren quotes from the judgment as follows: "Laws are frequently made by functionaries in 
whom the power to do so has been vested by a competent legislature. Although the result of the action taken in luch 
circumstances may be 'legislation', tho process by which the legislation is made is in substance 'administrative'." (para 
27 of the judgment). He notes that the action of making delegated and subordinated legislation is thus administrative 
action. He notes further that "not only the decisions or rules promulgated under a statute but also the statutory regulatory 
framework itself falls within the substantive reach of section 33 of the Constitution. One does not only have a right to 
procedures laid down in legislation. Such procedures themselves will be sautinized under s 33 (and &34)." 
Fed'lITt1 Lifo (m 13 '"pra) 
Cekelhe 1999 (3) SA 56 (Tk) 
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• The source of the power though not necessarily decisive, is a factor; 171 

• The nature of the holder of the power does not determine whether a decision is 

administrative or otherwise; 172 

• The nature of the power is also an important factor;173 

• The subject-matter of the power is significant in determining whether the 

exercise of the power constitutes administrative action; 174 

• whether it involves the exercise of a public duty; and 

• how closely it is related on the one hand to policy matters, and on the other to 

the implementation of legislation. 

In the sequence of decisions that led to Soobramoney, it is clear that not all of them 

could be categorised as administrative. The enactment of the Division of Revenue Act 

that applied in the year that Mr Soobramoney applied for renal dialysis to the 

provincial authorities, for instance, is not administrative action. The decision within 

the province to allocate a certain amount of funding to health is not administrative 

action and neither is the decision as to how the amount so allocated should be utilised 

in order to best deliver all of the health services for which the provincial department 

of health is responsiblel7S
• 

171 
172 

173 

174 

175 

Pre,ident Of The Republic Of South Africa And Other, v South African Rugby Football Union And Other, m S 1 supra 

The focus of the enquiry as to whether conduct is 'administrative action' is not on the ann of government to which the 
relevant actor belongs, but on the nature of the power he or she is exercising (pre,ident of the Republic of South Africa 
and Other, v South African Rugby FootbaU Union and Other, 2000 (1) SA 1 (CC». InHaye, and Another v Minl,ter Of 
Finance and Development Planning, We,tem Cape, And Other, 2003 (4) SA '98 (C) the court said that what has to be 
taken into consideration is, inter alia, the sourco of the power, the nature of the power, its subject-matter, whether it 
involves the exercise of a public duty and "how closely it is related on the one hand to policy matters which are not 
administrative, and on the other band to the implementation oflegislation, which is. " 
Detennining whether an action should be characterised as the implementation of legislation or the formulation of policy 
may be difficult It will, as we have said above, depend primarily upon the nature of the power. See Pre,ident Of The 
Republic Of South Africa And Other, v South African Rugby Football Union And Other, 1h '1 supra. See also 
Pennington v Friedgood And Other, (m 129 supra) in which the court stated: "The question relevant to 8 33 of the 
Constitution is not whether the action is performed by a member of the executive ann of Government, but whether the 
task itself is administrative or not and the answer to this is to be found by an analysis of the nature of the power being 
exercised. " 
"Determining whether an action should be characterised as the implementation of legislation or the fonnulation of 
policy may be difficult. It will, as we have said above, depend primarily upon the nature of the power. A series of 
considerations may be relevant to decicting on which side of the line a particular action falls ...• While the subject-matter 
of a power is not relevant to determine whether constitutional review is appropriate, it is relevant to determine whether 
the exercise of the power oonstitutes administrative action for the purposes of. 33." Presiden' Of The Republic Of South 
Africa And Other, v South African Rugby Football Union And Other! fit '1 '"pra. 
Section 1 of the P AJA exempts from the defmition of administrative action the executive powers or tbnctions of the 
Provincial Executive including the powers or functions referred to iii section 12' (2) (d), (e) and (f) of the Constitution. 
This section states that the Premier exercises the executive authority together with the other membera of the Executive 
Council, by (d) developing and implementing provincial policy; (e) co-ordinating the functions of the provincial 
administration and its departments; (f) preparing and initiating provincial legislation. 
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Each decision in the Soobramoney sequence, except the final one, has the potential 

effect of rendering Mr Soobramoney and others in his position eligible for renal 

dialysis. From a practical point of view, the underlying constitutional values and 

principles are the same irrespective of the level of the decision - the values of human 

dignity, equality, non-racialism and non-sexism and the constitutional rights to 

equality, life and access to health care services are relevant to every decision in the 

chain. 

In Premier, Mpumalanga & Another v Executive Committee of the Association of 

Governing Bodies of State-Aided Schools: Eastern TransvaaP76 O'Regan J held as 

follows: 

"In determining what constitutes procedural fairness in a given case, a court should be slow to 
impose obligations upon government which will inhibit its ability to make and implement 
policy effectively (a principle well recognised in our common law and that of other 
countries). As a young democracy facing immense challenges of transformation, we cannot 
deny the importance of the need to ensure the ability of the executive to act efficiently and 
promptly. On the other hand, to pennit the implementation of retroactive decisions without, 
for example, affording parties an effective opportunity to make representations would flout 
another important principle, that of procedural fairness." 

The fact that there is in many instances a fine line within the current constitutional 

order, between an "administrative" decision and a "policy" decision, makes it 

advisable from the perspective of the policymaker for the same considerations of 

lawfulness, .rationality, fairness, transparency, reasonableness, and the absence of 

arbitrariness and bias to apply in health policy decisions. 

3.10 DitTerent Kinds of Power 

The question as to when the state is exercising a public power and when it is 

exercising some other power, for instance contractual power or political power, is of 

considerable importance in a consideration of the nature of the relationship of the 

provider of public health care services to the patient. When the state is providing 

health care services is it providing those services in terms of a purely constitutional 

obligation or does the patient contract with the state for the relevant services? Is the 

,176 Premier, MpumaZanga &: Another 1999 (2) SA 91 (CC) 
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