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SUMMARY

Focusing on the rights of children who are deprived of their family environment and remain
in child-headed households in the context of the HIV epidemic in Africa cannot be more
relevant at present as the continent faces a significant increase in the number of children
who are left to fend for themselves due to the impact of the epidemic. The impact of the
epidemic is so severe that it is likened to an armed conflict. In sub-Saharan Africa, an
estimated 22.4 million people are living with HIV, and in 2008 alone, 2 million people died
of AIDS-related illnesses. Such massive loss of human lives is itself a tragedy. However,
the repercussions of the epidemic suffered by children may be less visible, yet are just as
far-reaching, and in all likelihood longer lasting in their effects. Initially, it appeared that
children were only marginally affected by the epidemic. Unfortunately, it is now clear that
children are at the heart of the epidemic. In sub-Saharan Africa, an estimated 14 million
children lost their parents to AIDS-related illnesses and an unimaginable number of

children consequently find themselves in deepened poverty.

Traditionally, children who are deprived of their family environment in Africa have been
cared for by extended families. However, the HIV epidemic has dramatically affected the
demography of many African societies. As the epidemic continues to deplete resources of
the affected families and communities, extended families and communities find it more and
more difficult to provide adequate care to the increasing number of children who are
deprived of parental care. As a result, more and more children are taking care of themselves

in child-headed households.

The foremost responsibility of states with regards to children who are deprived of parental
care is to support families and communities so that they are able to provide adequate care to
children in need of care, thereby preventing children from being deprived of their family
environment. While strengthening families and communities, as required by articles 20 of
the Convention of the Rights of the Child and 25 of the African Charter on the Rights and
Welfare of the Child, as well as other international guidelines such as the 2009 UN
Guidelines for the Alternative Care of Children, states also have the responsibility to
provide ‘special protection and assistance’ to children who are already deprived of their
family environment and are living in child-headed households. The important question is
how to interpret the right to alternative care, and special protection and assistance, with
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respect to children in child-headed households. The study examines the international
standards and norms regarding children who are deprived of their family environment
including children in child-headed households and explores the ways those children are
supported and protected in South Africa, against the background of related developments in

a number of different African countries, including Namibia, Southern Sudan and Uganda. .

In 2002, the South African Law Reform Commission made the important recommendation
that child-headed households should be legally recognised. The Children’s Amendment Act
(No 41 of 2007), which amended the comprehensive Children’s Act (No 38 of 2005) gave
effect to this recommendation by legally recognising child-headed households under
prescribed conditions. It is a bold step to strengthen the protection and assistance given to
children in child-headed households. However, child-headed households should not be
legally recognised unless all the necessary protection and assistance measures are
effectively put in place. In order to design and implement the measures of protection and
assistance to children in child-headed households, a holistic children’s rights-based
approach should be a guiding light. A rights-based approach, which articulates justiciable
rights, establishes a link between the entitlement of children as rights-holders and legal
obligations of states as duty-bearers. States have the primary responsibility to provide
appropriate protection and assistance to children who are deprived of their family
environment. This is a legal obligation of states, not a charitable action. A rights-based
approach is further important in that it ensures that both the process of mitigation strategies

and the outcome of such efforts are firmly based on human rights standards.

The study argues that legal recognition should be given to child-headed household only
after a careful evaluation based on the international standards with regard to children
deprived of their family environment. It further argues that measures of ‘special protection
and assistance’ should be devised and implemented using a rights-based approach
respecting, among others, children’s rights to non-discrimination, to participation and to

have their best interests given a priority.

Key words: child-headed households, children deprived of their family environment, right
to alternative care, and special protection and assistance, children’s rights, rights-based
approach, HIV and AIDS, parental care, extended family, community-based care, orphaned

and vulnerable children, foster care, institutionalised care, adoption.
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OPSOMMING

Teen die agtergrond van die beduidende toename in die aantal kinders wat vandag na
hulleself moet omsien weens die MIV-epidemie in Afrika, is ‘n fokus op die regte van
kinders in huishoudings waarvan kinders aan die hoof staan (child-headed households)
meer relevant as ooit tevore. Die impak van die epidemie is so erg dat dit aan ‘n
gewapende konflik gelykgestel kan word. In sub-Sahara Afrika leef ‘n geraamde 22
miljoen mense met MIV, en net in 2007, het 1.5 miljoen mense gesterf aan VIGS-
verwante siektes. Lewensverlies op so ‘n massiewe skaal is op sigself ‘n tragedie. Die
effek van die epidemie op kinders is miskien minder sigbaar, maar is net so verreikend
en het waarskynlik meer diepgaande gevolge. Aanvanklik is aangeneem dat kinders nie
ingrypend deur die epidemie geraak word nie. Ongelukkig is die realitiet nou klinkklaar
dat kinders sentraal staan tot die epidemie. In die streek het ‘n geraamde 12 miljoen
kinders hulle ouers aan VIGS-verwante siektes afgestaan, en gevolglik bevind ‘n

onvoortselbare hoeveelheid kinders hulleself in ‘n situasie van diepgaande armoede.

Tradisioneel is kinders in Afrika wat van hulle familie-omgewing ontneem is, versorg
deur die netwerk van die uitgebreide familie. Oor die laaste paar dekades het die MIV-
epidemie die demografie van baie Afrikastate dramaties verander. Soos die epidemie
voortgaan om die hulpbronne van families en gemeenskappe te verteer, vind uitgbreide
famielies en gemeenskappe dit al moeiliker om voldoende sorg te voorsien aan die
toenemende getal kinders sonder ouerlike sorg. Meer en meer kinders sorg gevolglik vir

hulleself in huishoudings waarvan kinders die hoof is (child-headed households).

Die belangrikste verantwoordelikheid van state met betrekking tot kinders wat ontneem
is van ouerlike sorg is om families en gemeenskappe te ondersteun sodat hulle
behoorlike sorg kan voorsien aan sorgbehoewende kinders, on sodoende te verseker dat
kinders nie ontneem word van ‘n familie-omgewing nie. Terwyl state families en
gemeenskappe steun, soos artikel 20 van die ‘Convention of the Rights of the Child’ en
article 25 van die ‘African Charter on the Rights and Welfare of the Child’ vereis, het
hulle steeds die verpligting om ‘special protection and assistance’ te verskaf aan kinders
wat reeds van hulle familie-omgewing ontneem is en in kinder-beheerde huishoudings
(child-headed households) leef. Die belangrike vraag is hoe die reg op alternatiewe sorg
(alternative care), en spesiale beskerming en bystand (special protection and assistance),
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met betrekking tot kinders in kinder-beheerde huishoudings, geinterpreteer moet word.
Hierdie tesis ondersoek hierdie vraag met verwysing na Suid-Afrika, teen die agtergrond

van ontwikkelings in ander Afrikalande soos Namibié, Suid-Soedan, en Uganda.

In 2002 het die Suid-Afrikaanse Regshervormingskommissie die belangrike
aanbeveling gemaak dat kinder-beheerde huishoudings regserkenning behoort te
geniet. Die ‘Children’s Amendment Act’ (41 of 2007), wat die omvattende
‘Children’s Act’ (38 van 2005) wysig, en in werking getree het in 2008, gee hieraan
uiting deur child-headed households’ (onder sekere voorwaardes) amptelik te erken.
Dit was ‘n waagmoedige stap om die beskerming en bystand aan kinders in kinder-
beheerde huishoudings te verseker. Kinder-beheerde huishoudings behoort egter slegs
regserkenning te geniet indien die vereiste maatreéls ter beskerming en bystand in
plek is. Om die maatreéls ter beskerming en bystand vir kinders in kinder-beheerde
huishoudings te ontwerp en te implementeer, behoort ‘n holistiese regs-gebaseerde

benadering die rigsnoer te wees.

‘n Regsgebaseerde benadering, wat beregbare (justiciable) regte bevat, trek ‘n
verband tussen die aansprake van kinders-as-draers-van-regte en die regsverpligtinge
van state as draers-van-verpligtinge. State het die primére verantwoordelikheid om
gepaste beskerming en bystand te verleen aan kinders wat van hulle familie-
omgewing ontneem is. Dit is ‘n regeringsverpligting, en nie ‘n weldoeningsdaad nie.
‘n Regsgebaseerde benadering is verder belangrik omdat dit verseker dat beide die
strategieé om die negatiewe impak op kinders tot die mimimum te beperk en die

uikomste van sulke pogings gebaseer is op menseregtebeginsels.

Die studie voer aan dat regserkenning van kinder-beheerde huishoudings nie, as
sodanig, kinders se reg tot alternatiewe sorg en tot spesiale beskerming en bystand
skend nie. Sodanige erkenning moet egter alleen verleen word na ‘n sorgvuldige
evaluasie vanuit ‘n regsgebaseerde perspektief. Die studie kom verder tot die
gevolgtrekking dat maatreéls ter spesiale beskerming en bystand (‘special protection
and assistance’) geformuleer en geimplementeer behoort te word volgens ‘n
regsgebaseerde benadering waarvolgens kinders se reg teen diskriminasie, hul reg op

deelname en die beginsel van die beste belang van die kind, voorrang geniet.

Vi
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LIST OF ABBREVATIONS

ACHPR African Charter on Human and Peoples’ Rights
ACPF - African Child Policy Forum

ACRWC - African Charter on Rights and Welfare of the Child
AIDS - Acquired Immune Deficiency Syndrome

ART - Anti-retroviral Treatment

ARV - Anti-retroviral

AU - African Union

CABA - Children Affected by HIV and AIDS

CcC - Constitutional Court

CEDAW - Convention on Elimination of all Discrimination against Women
CESR - Committee on Economic, Social and Cultural Rights
CRC - Convention on the Rights of the Child

DRC - Democratic Republic of Congo

EU - European Union

FGM - Female Genital Mutilation

GA - General Assembly

HDR - Human Development Report

HIV - Human Immunodeficiency Virus

HRC - Human Rights Committee

HSRC - Human Science Research Council

ICCPR - International Covenant on Civil and Political Rights
ICESCR - International Covenant on Economic, Social and Cultural Rights
ILO - International Labour Organisation

IRC - International Research Centre

ISS - International Social Services

NGO - Non-governmental Organisation

OHCHR - Office of the High Commissioner for Human Rights
ovC - Orphans and Vulnerable Children

SALRC - South African Law Reform Commission

UDHR - Universal Declaration of Human Rights

UN - United Nations

UNAIDS - The Joint United Nations Programme on HIV/AIDS
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1.1 Introduction

“Africa is the continent of all ills.”* This blunt statement may not attract universal
agreement. However, one may find it easier to agree with the following statement:
“Africa is in big trouble.”® Africa is, indeed, in big trouble. 34 out of 50 least
developed states are in Africa® and 24 countries with the lowest human development
records are also in Africa.* Over the past 40 years, 20 African states have experienced
a civil war.> In 23 African states, the life expectancy at birth is less than 51 years;
adult literacy rate is lower than 50 per cent in 12 African states; in 35 African states,
over 10 per cent of the population is undernourished and in 27 of these countries, the
rate of undernourishment is over 30 per cent.’ In addition to that, Africa is the

epicentre of the HIV epidemic.

Sub-Saharan Africa is the region most affected by the HIV epidemic. In 2009, an
estimated 68 per cent of all adults and over 90 per cent of all children living with HIV
are in the region.” In 2008 alone, an estimated 1.4 million people died of AIDS and
1.9 million adults and children have been newly infected with HIV, increasing the

total number of people living with HIV to 22.4 million in sub-Saharan Africa.®

* The footnotes in the study are numbered consecutively per chapter. Therefore, in each chapter,
the numbering of the footnotes starts afresh.

Remark by Mr Gabriel Siakeu, President of the World Association for the School as an
Instrument of Peace, in his speech ‘Peace and human security in Africa’ delivered at the First
international meeting of directors of peace research and training institutions, What agenda for
human security in the twenty-first Century, UNESCO, Paris (27-28 November, 2000). The
speech by Mr Siakeu and other papers presented during the meeting are available at:
http://unesdoc.unesco.org/images/0014/001405/140553e.pdf [accessed: 15 January 2007].

2 E O Hutchinson, Future report: Bush’s African  challenge available at:
http://www.thehutchinsonreport.com/070703feature.htm [accessed: 15 January 2007].

See LDCs list available at: http://www.un.org/special-rep/ohrlls/Idc/list.htm [accessed: 15
January 2007].

See Table 1 Human Development Report 2007/2008, Fighting climate change: Human
solidarity in a divided world, UNDP Human Development Report (007/2008) available at:
http://ndr.undp.org/en/media/hdr_20072008_en_complete.pdf [accessed: 12 June 2008].

I Elbadawi & N Sambanis, ‘Why are there so many civil wars in Africa? Understanding and
preventing violent conflict” World Bank research paper, 2 (December, 2000) available at:
www.worldbank.org/research/conflict/papers/eca2000c/pdf [accessed: 15 January 2007].

6 See Table 7 Water, sanitation and nutritional status in the UNDP HDR 2007/2008 (n 4 above).

! UNAIDS, Report on the global AIDS epidemic 2009, statistics available at:
http://data.unaids.org/pub/FactSheet/2009/20091124 FS global_en.pdf [accessed: 2 July 2010].

8 UNAIDS, 2009 (as above).
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Among the countries in sub-Saharan Africa, Southern African states are most severely
affected by the epidemic. The national HIV prevalence is over 15 per cent in eight
Southern African countries. ° Among those countries, Lesotho, South Africa,
Botswana and Swaziland have an HIV prevalence of over 25 per cent among women
who attend antenatal services.'® Although in many countries the prevalence has been
stabilised or declined, HIV and AIDS remains to be the most serious health and

human rights hazard in the region.**

The HIV epidemic also has a huge impact on a group of the population that was
previously considered as only marginally affected: children. As noted in the General
Comment No 3 by the United Nations Committee on the Rights of the Child (CRC
Committee) on HIV and AIDS and the Rights of the Child, the HIV epidemic has

adverse impact on children directly and indirectly.*?

Naturally, the consequence of the HIV epidemic on children is felt the strongest in
economically challenged countries with weak infrastructures. Many African states,
due to the lack of health care services, including limited access to anti-retroviral
treatment (ART) and inadequate social welfare services, fail to mitigate the impact of

the epidemic on children.” The lack of adequate health care or access to ART means

’ UNAIDS Global Epidemic Update 2007, Fact  sheet, available  at:
http://data.unaids.org/pub/EPI1Slides/2007/071118 epi_regional%20factsheet_en.pdf [accessed:
15 January 2008] Eight countries are Botswana, Lesotho, Mozambique, Namibia, South Africa,
Swaziland, Zambia and Zimbabwe. The most recent country by country data by UNAIDS is for
2007.

10 UNAIDS, 2007 (as above) 15.

1 UNAIDS, 2007 (as above) 15-18; According to the UNAIDS 2007 Global Report, in 26 sub-
Saharan African states, with exceptions of Senegal and Uganda, the HIV prevalence rate has
declined or stabilised. UNAIDS (2007) 11.

12 Committee on the Rights of the Child, General Comment No 3 (2003) on HIV/AIDS and the
Rights of the Child, CRC/GC/2003/3 (17 March 2003) para 31.

Examination of the UNGASS Progress Report 2008 submitted by various African states
indicates that despite the progress, ART including ART for HIV-positive pregnant women are
not reaching a large proportion of people in need of such treatment. In Zambia, it is reported
that only 50 % of people living with HIV are receiving ART and less than 40 % of HIV-positive
women received ART to prevent mother-to-child-transmission in 2007. In Swaziland, less than
50 % of people in need of ART received the treatment and in Mozambique, less than 40 % of
people in need of ART received the treatment and only 12 % of HIV-positive pregnant women
received ART to prevent mother-to-child-transmission. The reports examined are: Botswana
United Nations General Assembly Special Session on HIVV/AIDS Progress Report (UNGASS)
2008, Kenya UNGASS Progress Report 2008, Lesotho UNGASS Country Report 2008, Malawi
HIV and AIDS Monitoring and Evaluation Report 2008, South Africa UNGASS Country
Report 2008, Swaziland UNGASS Progress Report 2008, Kenya National Human Development

13
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that more people living with HIV die from AIDS-related or other diseases than
otherwise would have if they were provided with adequate health care. Access to
ART and adequate health care is an important means to prevent children from losing
parents to AIDS. Furthermore, the limited access to medical provisions to prevent
mother-to-child-transmission combined with limited paediatric ART means many
children are vulnerable to mother-to-child-transmission of HIV, and children who are

living with HIV are not receiving appropriate ART.**

Despite the increasing focus on children in the context of the HIV epidemic,
considering the gravity of the situation, issues relating to children have received far
too little attention since the beginning of the epidemic.™ The lack of, or slow pace of
government intervention in the areas of children’s rights in the context of HIV
epidemic may be attributed to the earlier understanding that children are only
marginally affected by the epidemic, and the conventional understanding of
‘vulnerable children’. Traditionally, vulnerable children were seen as a particular
group of children comprised, mostly, of street children, children exposed to harmful
labour conditions, trafficked children and children affected by armed conflicts.®
However, the epidemic has in fact affected many communities and households,

dramatically increasing the number of children at risk.’

One of the most serious and tragic consequences of the HIV epidemic in Africa is the
growing number of children living in child-headed households without any adult

supervision.'® As a result of the high adult mortality rate and the inability of extended

Report 2006: Human Security and Human Development: a deliberate choice, Malawi National
Human Development Report 2005: Reversing HIV and AIDS in Malawi, Zambia National
Human Development Report 2007: Enhancing Household Capacity to Respond to HIV/AIDS,
Lesotho National Human Development Report 2006, Mozambique National Human
Development Report 2007: Challenges and Opportunities: the Response to HIV and AIDS.

14 Children: The missing face of AIDS: United for children and united against AIDS, UNICEF &
UNAIDS (2005) 7.

5 CRC Committee, 2003 (n 12 above) para 1.

16 K Deininger et al., ‘AIDS-induced orphanhood as a systemic shock: magnitude, impact and

programme interventions in Africa’ (2003) 31/7 World Development 1201.
o K Deininger et al., 2003 (as above) 1201.

18 Report on the mid-term review of the STRIVE project, Catholic Relief Service (2003) 2; Also
see A Bequele, Emerging challenges of children heading households: some reflections, Speech
delivered at the opening session of 5" African Conference on Child abuse and neglect on
HIV/AIDS and children: challenges of care for and protection of children in Africa, Uganda
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families to absorb the increasing number of children who are orphaned, the number of
children living in child-headed households is increasing at an alarming rate especially

in Southern and Eastern African states.*®

The CRC Committee has also noted the vulnerability of children in child-headed
households and recommended that special attention be given to children in child-
headed households in its General Comment No 3.2° The Committee emphasised the
necessity of providing legal, economic and social protection to those children to
protect their inheritance rights and ensure their access to essential services, such as

education, shelter and health and other social services.?

The conventional legal response to children who are deprived of their family
environment would be to place them in alternative care, such as foster care,
institutionalised care or, if appropriate, adoption. However, there are several socio-
economic factors that hinder such an approach to provide conventional forms of
alternative care. Those factors are closely linked to the nature and scope of the HIV
epidemic in Africa. First of all, as mentioned before, due to the epidemic, the number
of children in need of alternative care has increased on an unprecedented scale.
Secondly, together with the dramatically increasing number of children in need of
alternative care, the high mortality rate in the principal labour force further
exacerbates the economic vulnerability of the community, severely eroding the ability
of extended families and communities to absorb children in need of alternative care.?

Unfortunately, the majority of African states do not have resources to provide

(27-29 March, 2007); B B Sibale & E Kachale, Educational perspectives related to the impact
of the HIV/AIDS pandemic on child labour in Malawi, Policy paper No 7, International Labour
Organisation (2004) 14; The report on the Global AIDS epidemic 2008 suggests that although
the number of children who lost both parents has increased in Tanzania, South Africa and
Malawi, the number of child-headed households has not increased. Such assertion is not only
inaccurate but also dangerous as it downplays the gravity of issues relating to child-headed
households. UNAIDS, 2008, 47.

19 H H Semkiwa et al., ‘HIV/AIDS and child labour in the United Republic of Tanzania: a rapid
assessment’, No 3, ILO (2003) 15; S Tsegaye, HIV/AIDS, orphans and child-headed households
in sub-Saharan Africa, African Child Policy Forum (2008) 17. The detailed discussion on the
trends and nature of child-headed households is provided in the following section. See sec 1.3
below.

2 CRC Committee, 2003 (n 12 above) para 31.
2 CRC Committee, 2003 (as above) para 31.
2 S Tsegaye, 2008 (n 19 above) 17.
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conventional forms of alternative care, as recognised by the CRC and the African
Charter on the Rights and Welfare of the Child (ACRWC), to all children who are
deprived of their family environment.> Moreover, in some cases, children’s interests

and wishes prevent the placement of children in those alternative care placements.

The question is how best to protect those children who are deprived of their family
environment, but who cannot be placed in conventional forms of alternative care. The
increasing number of children in unsupported and unprotected child-headed
households and of street children illustrates the need to devise effective and

innovative solutions to meet the needs of those children.

In South Africa, the move towards legally recognising child-headed households has
resulted in the inclusion of child-headed households in the Children’s Act No 38 of
2005 as amended by the Children’s Amendment Act No 41 of 2007.%* The South
African way of legally recognising child-headed households as a protective measure is
the first in Africa. Providing legal recognition acknowledges the existence of child-
headed households and endeavours actively to provide legal protection to children in
such households. However, the challenge is how to legally recognise child-headed
households while protecting and fulfilling the rights of children in child-headed
households, especially the right to alternative care, and special protection and
assistance.?® Legally recognizing child-headed households, and therefore, in effect
socially justifying their existence, when adequate protection and assistance is lacking
to these children, would not only be a serious violation of children’s rights, but also be
morally reprehensible.

2 The CRC and ACRWTC recognise primarily foster care, adoption, kafalah and institutionalised

care. However, the lists provided in the instruments are not exhaustive.

24 As explained in chapter 4, the split between the Children’s Act No 38 of 2005 as amended by

Children’s Amendment Act No 41 of 2007 was due to the procedural issues regarding legislative
competencies of national government and provincial government. The purpose of the Children’s
Amendment Act is ‘to amend the Children’s Act, 2005, so as to insert certain definitions; to
provide for partial care for children; to provide for early childhood development; to make further
provision regarding the protection of children; to provide for prevention and early intervention;
to provide for children in foster care; to provide for child and youth care centres and drop-in
centres; and to create certain new offences relating to children; and to provide for matters
connected therewith.’

2 N Cantwell & A Holzscheiter, A commentary on the United National Convention on the Rights

of the Child, article 20: children deprived of their family environment, Martinus Nijhoff (2008)
para 88.
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Despite such concerns, there are strong arguments in favour of legally recognising
child-headed households. It can be argued that by legally recognising them, states can,
through legislative review or other legal reform, provide legislative protection and
assistance to such households. The fact is that child-headed households do exist in
many African societies. Moreover, the number is increasing and it will continue to
increase, especially in countries where the HIV epidemic has taken its toll and the
resources and abilities of extended families to absorb children who are orphaned are
diminishing rapidly.? In countries where effective measures to monitor and regulate
the standard of care in informal care are not in place, placing children with unscreened
relatives could have harmful consequences.?’ Finally, granting legal recognition may
be an important step towards the application of a rights-based approach to protecting
and supporting children in child-headed households. Nevertheless, the way child-
headed households are recognised, supported and protected should be scrutinised
carefully to avoid states legally recognising child-headed households as a cheap
panacea for the increasing number of children in need of state-provided alternative

care.

1.2 Aim of the study and research questions

The factors such as modernisation and urbanisation changed and eroded the effective
traditional family network, which provided protection and care to children who are
deprived of their family environment. In particular, the grave socio-economic impact
of the HIV epidemic in many parts of Africa, which dramatically increasing the
number of children who are deprived of their parental care, continues to deplete
human and economic resources of the extended families and communities to provide
effective care to children in need of alternative care. Such social changes introduced
new forms of families and households, such child-headed and skip-generation
households, which are generally economically and socially more vulnerable. The
general aim of the study is to examine, from a rights-based perspective, the
phenomenon of child-headed households in the context of the HIV epidemic in sub-

Saharan Africa. It explores state responsibilities to provide special protection and

2 Review of the Child Care Act, Project 110, South African Law Reform Commission (2002) 172.

2 See for instance, Reversed roles and stressed souls: child-headed households in Ethiopia,

African Child Policy Forum (2008) 44.
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assistance to children in such households. The study critically analyses the South
African legislation on child-headed households and makes recommendations to

countries that are facing similar challenges.

In 2002, in its discussion paper on the Child Care Act No 74 of 1983, the South
African Law Reform Commission recommended that ‘legal recognition be given to
child-headed households as a placement option for orphaned children in need of
care.” ?® Eventually, in the Children’s Act, child-headed households have been
recognised as a ‘protective measure’.?® Recognising child-headed households as a
measure of protection rather than a placement of alternative care indicates the
government’s deliberate effort to avoid ‘normalising’ child-headed households. It
illustrates that children should not be placed deliberately in child-headed households
as would be the case with an alternative care placement.® Nevertheless, when
children are found to be in child-headed households, they should be protected and

assisted.

The move towards ‘legally recognising’ child-headed households directly leads to

several questions, which this study endeavours to address in the later chapters.

First of all, there are three sets of closely related questions: what are the existing
alternative forms of care?; what are their limitations that necessitate legally
recognising child-headed households? Children who are deprived of their family
environment have traditionally been absorbed into their extended family network.
However, with time, the societal changes in many African societies, the traditional
family network system has also gone through a change. In particular, in the context of
the HIV and AIDS, the dwindling resources of families and communities make it
difficult for them to fulfil their role as a care provider to all children who are deprived
of their parental care. Besides the informal kinship care, the CRC and the ACRWC
provides a non-exhaustive list of alternative forms of care, including foster care,

kafalah, and institutionalised care. When all the conventional forms of alternative care

8 SALRC, 2002 (n 26 above) 170 (The emphasis is mine.)

2 Sec 137 of the Children’s Act as amended by the Children’s Amendment Act.

30 In discussion with Dr Ann Skelton, Director of the Centre for Child Law, University of Pretoria

on 3 Feb 2008.
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are available and properly implemented, the necessity of legally recognising child-
headed households may be minimal. However, as mentioned above, the need to
recognise child-headed households arises due to several factors, such as the
unavailability of the conventional forms of alternative care to all children in need of
alternative care in the context of HIV and AIDS, and undesirability of enforcing
conventional forms of alternative care in a uniformed manner, which, in general,

require removing the child from their home environment.

Secondly, if recognising child-headed households is unavoidable in certain
circumstances, what are the existing norms and standards on the recognition of child-
headed households?; and what would be the state obligations towards children in
child-headed households under those norms and standards? There are increasing
interests in the issues of child-headed households internationally and domestically in
many African states. The CRC Committee first mentioned the child-headed
households in its General Comment in 2003 and the 2009 UN Guidelines for the
Alternative Care of Children specifically require states to provide appropriate support
and protection measures to such households. Child-headed households are also
included in domestic legislation in Namibia, South Africa, Southern Sudan and
Uganda, and are included in many national policies on orphans and vulnerable
children in many other African states. It should be emphasised that any measures to
provide care and protection to children deprived of their family environment,
including child-headed households, should be designed to fulfil the purpose of article
20 of the CRC and article 25 of the ACRWC, which is to realise the full range of
children’s rights of children in particularly vulnerable situations due to their lack of
family environment. Giving legal recognition means that child-headed households are
legally entitled to adequate support and protection to function as a placement of care
and protection.* Therefore, child-headed households should be recognised in a way
that is least disruptive to the realisation of their rights as children.

Finally, as mentioned above, South Africa developed a detailed legislative and policy
framework recognising, protecting and supporting child-headed households. The

South African model has informed the drafting of the similar legal frameworks in

8 Art 25 of the CRC.
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other countries in the region, such as Namibia, Southern Sudan and Uganda, which
are discussed in details in chapter three. Legally recognising child-headed household
may be a vital step towards providing support and protection based on a rights-based
approach, but the standard of the protection and support provided to those children is
equally important. The study examines the South African legal and policy frameworks
to protect and support child-headed households to assess its adherence to international
standards and norms of the relevant international laws and guidelines, including the
CRC, ACRWC and the UN Guidelines for the Alternative Care of Children.

To summarise the main research questions and sub-research questions are as follows:

1. Is the extended African family capable of providing care to children who are

deprived of their parental care?

e How does the HIV epidemic impact on society, including the social structure,
demography and socio-economic development?

e How does the HIV epidemic affect children?

e What are the factors leading to the increasing number of children in child-

headed households?

2. What are the state obligations under articles 20 of the CRC and 25 of the

ACRWTC towards children who are deprived of their family environment?

e What are the existing forms of alternative care?

e How can international ‘soft law’ on children who are deprived of their family
environment, such as 1986 UN Declaration on Social and Legal Principles
relating to the Protection and Welfare of Children, with Special Reference to
Foster Placement and Adoption Nationally and Internationally and the UN
Guidelines for the Alternative Care of Children, be used to understand state

obligations towards children who are deprived of their family environment?

10
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3. What is the position of international treaty law, guidelines and declarations on
child-headed households?

e How are child-headed households supported and protected in the legal and
policy frameworks in African countries?

e How can a rights-based approach be used in recognising and supporting a
child-headed household?

e What criteria should be applied when determining if a child-headed household
is functional and legal recognition should be given to it?

4. How does South African law recognise child-headed households?

e What are the measures of support and protection granted to such households in
the Children’s Act?

e Does the South African legislative measure of legally recognising child-
headed households conform to the international standards established under

the international children’s instruments?

1.3 Significance of the study

Any serious interdisciplinary research, which endeavours to understand the
phenomenon of children who have been orphaned or deprived of their family
environment on such massive scale, is important in this critical situation where more
than 14 million children have been orphaned by 2010 in sub-Saharan Africa due to the
HIV epidemic.®® The significance of the study is in the novelty of the subject matter
and approach it has taken. The issue of legally recognising child-headed household is
new in Africa. South Africa is the first country in Africa to legally recognise child-
headed households and implement protection measures in legislation. There has not
been a major academic study analysing the implications of legally recognising child-

headed households and assessing the way South Africa has recognised child-headed

2. UNAIDS, 2009 (n 7 above).

11
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households from a rights-based perspective.®* As Cantwell and Holzscheiter pointed
out, the implications of legally recognising child-headed households on the right to
alternative care, and special protection and assistance have not been explored fully.*
Furthermore, the interdisciplinary nature of the study is another important aspect of
the study as it is not only limited to the analysis of the legal framework but it also
explores the socio-economic background in which the legal framework operates and

the challenges of the implementation of legal provisions.

Context is everything: Importance of understanding the impact of HIV epidemic
on children’s rights

First of all, without the epidemic, the number of children in need of special protection
and assistance, or in need of alternative care, may not have increased with such an
unmanageable speed. In countries that are severely affected by the epidemic, the
incidence of orphanhood has increased from an average 2 per cent to 17 per cent since
the first AIDS cases were reported.® Also, importantly, in Africa the primary mode of
HIV transmission is through sexual intercourse. Due to the nature of the transmission,
it most severely affects adults at their most productive and reproductive age.
Particularly in Africa, as the HIV transmission is mainly through heterosexual
activities, children are mostly likely to lose both of their parents to AIDS.* Countries

with a low AIDS-related mortality rate have two or fewer double orphans per 1000

% However, there are several important academic writings on the rights of child-headed households.

Most notably Sloth-Nielsen has published numerous articles on the rights of children in child-
headed households, including Realising the rights of children growing up in child-headed
households: a guide to laws, policies and social advocacy, Community Law Centre, University
of Western Cape (2004) and the plight of child-headed households has been explored in various
publications by the Children’s Institute, University of Cape Town, including Child-headed
households in South Africa: A statistical brief 2009 and S Rosa, Counting on children: Realising
the rights of social assistance of child-headed households, University of Cape Town, (August,
2004). Also for more recent article on the child-headed households, see H Meintjes et al.,
‘Orphans of the AIDS epidemic? The extent, nature and circumstances of child-headed
households in South Africa’ (2009) 22/1 AIDS Care 40-49. For further discussion on related
writings, see sec 1.7.

% N Cantwell & A Holzscheiter, 2008 (n 25 above) paras 88-89.

3 K Subbarao et al., Social protection of Afirica’s orphaned and other vulnerable children: issues,

good practice programme options, Africa regional human development working paper series,
Africa region, The World Bank (August 2001) v.

3 J C Caldwell, ‘The impact of the African HIV epidemic’ (1997) 7/2 Health Transition Review
173, The author shows that while in the US, Europe and Latin America, HIV infection rate is
highest among homosexuals, bisexuals and intravenous drug users, in Africa, they account for
less than 2 per cent of the epidemic.

12
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population, whereas countries with a high AIDS-related mortality rate, such as

Uganda, Malawi, Zambia and Zimbabwe, have around seven to ten per cent.*’

Secondly, together with the dramatically increasing number of children who are
deprived of their family environment and parental care, the high mortality rate in the
principal labour force further exacerbates the economic vulnerability of the
community. The nature and scope of the epidemic affects the very foundation of the
communities and erodes their ability to absorb the rapidly increasing number of
children in need of care. The combination of the increasing number of children and
decreasing number of adults who can provide adequate care often translates into an
increasing number of children growing up in grandparent-headed households or child-
headed households without adequate adult supervision.

Finally, the discrimination and stigma attached to the HIVV compounds the challenges
faced by children orphaned by AIDS. As emphasised in the introduction, the study
does not differentiate between children who are orphaned by AIDS or children who
are orphaned by other causes. However, children in HIV-affected child-headed
households may require different types of intervention and support, including trauma
counselling.®® Therefore, the support measures to child-headed households should be
broad enough to provide a necessary support to children in HIV-affected child-headed

households.
Why a rights-based approach?
In the study, the rights-based approach to special protection and assistance to children

growing up in child-headed households is understood at three levels. At the first level,

employing a rights-based approach means acknowledging children’s status as rights-

¥z Zimmer & J Dayton, ‘Older adults in sub-Saharan Africa living with children and

grandchildren’ (2005) 59/3 Population Studies 306.

Reversed roles and stressed souls: a study on child-headed households in Ethiopia shows that the
majority of children in child-headed households experience psychological challenges. Children
who lost their parents to AlDS-related illness show a higher level of anxiety on health-related
issues and are exposed to a high level of stress and anxiety having to care for terminally ill
parents. See African Child Policy Forum, 2008 (n 27 above) 62, 76 & 81.

38
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holders and identifying corresponding duty-bearers.* It means holding governments
responsible for their ineptness in protecting, promoting and fulfilling children’s rights;
advocating a child-friendly legal framework in which children are empowered to
assert their rights; and emphasizing that providing adequate protection and assistance
is not a charitable action but an obligation, which state parties owe to the children. At
the second level, applying a rights-based approach requires a critical examination of
the implications for children’s rights of legally recognising child-headed households.
The purpose of the analysis is to identify the rights that are potentially in danger of
being violated by legally recognizing child-headed households. Finally, the rights-
based approach aims to fulfil the rights of children who are growing up in child-
headed households and to ensure that the mere fact that children are in child-headed
households does not necessarily mean their rights as children are violated or
marginalised. To do so, legal protection and support measures should be designed and

implemented from a rights-based approach.

Another important aspect of a rights-based approach is acknowledging that the rights
of an individual child can, and do come into conflict with those of others, and
consequently finding a balance that justifies the prioritisation of certain rights or the
most vulnerable groups of children minimising a harm caused by a “trade-off effect’.*°
For instance, when evaluating the best interests of the children in child-headed
households, the rights of children heading households may come into conflict with
those of younger siblings. Another possibility is that the rights of children who are
orphaned by AIDS and those of other vulnerable children may compete with each
other.** When a fair weight is given to older children’s rights to education and
childhood, and the right of younger siblings to grow up with their own family
members, a blind endorsement of child-headed households or unqualified support for

informal care is neither acceptable nor desirable. When a balance is struck between

» Ripple in still water: Reflection by activists on local- and national-level work on Economic,

Social and Cultural Rights, International Human Rights Internship Programme available at:
http://www1.umn.edu/humanrts/edumat/IHRIP/ripple/toc.html [accessed: 28 Sept 2009] 4

40 E Filmer-Wilson, ‘The human rights-based approach to development: the right to water’ (2005)

23/2 Netherlands Quarterly of Human Rights 220.

4 Sloth-Nielsen pointed out the difficulties of implementing the principles of children’s rights in

the context of the HIV epidemic. See J Sloth-Nielsen, ‘Of newborns and nubiles: some critical
challenges to children’s rights in Africa in the era of HIV/Aids’ (2005) 13 International Journal
of Children’s Rights 73-85.
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the rights to education and health care of children orphaned by AIDS and those of
other children made vulnerable by non-AIDS related causes, the selective measures
that leave out equally but differently vulnerable groups should not be allowed. A
rights-based approach, which is based on, inter alia, the principles of non-
discrimination and equality, provides a guidance to the delicate balancing act between
different sets of rights and groups without compromising the principle of non-

retrogression.
Why the right to alternative care, and special protection and assistance?

Children who are deprived of their family environment have the right to alternative
care, and special protection and assistance under the CRC and ACRWC. The study
focuses on the analysis of the right and explores obligations of states under the right.
In particular, the study divides the right to alternative care, and special protection and
assistance into two separate parts: 1) alternative care and 2) special protection and
assistance. The importance of focusing on the right is closely linked to the traditional
African way of taking care of children who are deprived of their family environment
and the nature and scale of the HIV epidemic that threatens the very fabric of

society.*

Traditionally, in many parts of Africa, children who are deprived of parental care
were often looked after by their extended families. It is reported that in almost all sub-
Saharan African countries, extended families have provided care to over 90 per cent
of children who are orphaned.”® It is often said that members of extended families
assist each other in difficult times and ‘the extended family safety net’ is still the most
effective and reliable response to various crises in sub-Saharan Africa.** As relatives

often assume parental duties and responsibilities,* some argue that an ‘orphan’ is not

42 T Barnett & A Whiteside, ‘HIV/AIDS in Africa: Implications for ‘development’ and policy’

(March 1999); also cited in HIV/AIDS and human development in Africa, World Vision Special
Report (February 2001).

B Africa’s orphaned generations, UNICEF (November 2003) 15.

4 G Foster, ‘Safety nets for children affected by HIV/AIDS in Southern Africa’, R Pharoah (ed) A
generation at risk? HIV/AIDS, vulnerable children and security in Southern Africa, Institute for
Security Studies, Monograph Series No 109 (December 2004) 67.

° G Foster, 2004 (as above) 67.
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a recognised term in an African context*® and the concept of ‘social orphan’ is new in

most of African societies.*’

This tradition of taking in children who are deprived of their parental care may
explain to some extent the lack of, or slow pace of governmental recognition of child-
headed households and intervention to support children in such households. *®
Nonetheless, as the HIV epidemic is depriving children of parental care and family
environment on an unprecedented scale,*® the unique form of informal social security
mechanism is under tremendous strain.*® It is projected that by the end of 2010, in
Lesotho, the number of children without parental care will reach 206,000 and the
majority of them would have been orphaned by AIDS.*! The traditional way of
extended families taking care of such children is not sustainable without active
intervention by government. The growing number of children in unsupported child-
headed households or poverty-ridden grandparent-headed households is a clear

example.

Separating alternative care, and special protection and assistance is based on the
assumption that articles 20 of the CRC and 25 of the ACRWC intend that states take a
separate set of measures under the obligation to provide alternative care and the
obligation to provide special protection and assistance.>* Unfortunately, there is a lack

46 D Skinner et al., Defining orphaned and vulnerable children, Human Science Research Council

of South Africa (2004) 9.

T G Foster, 2004 (n 44 above) 67.

8 Similar sentiment is expressed in an essay by Foster where he argued the slow government

reaction could be attributed to the fact that families and communities have assumed most of the
burden of caring, both financially and emotionally. He further points out that by 2003, only 13
% of sub-Saharan countries (6 out of 46) had a national policy on orphans and vulnerable
children. G Foster, ‘Children who live in communities affected by AIDS’ (2006) 367 Lancet
700. However, it should be noted that in 1999, a consultative paper on ‘Children living with
HIV/AIDS’ was prepared for the South African Law Reform Commission by C Barret, N
McKerrow and A Strode, which addressed the need to consider diverse form of alternative care,
including child-headed households. In 1999, the SALRC recognised the importance of
reforming the existing alternative care system in the context of the HIV epidemic in South
Africa. Correspondence with Mr R van Zyl, Researcher, South African Law Reform
Commission on 20 July, 2010. The content of the consultative paper is discussed in chapter 4.

49 R Smart, Policies for orphans and vulnerable children: A framework for moving ahead, Policy

(July 2003).
%0 HIV/AIDS as a security issue, International Crisis Group Report (June 2001) 6.

3 UNICEF, 2003 (n 43 above) 51.

%2 The point is further developed in chapter 3.
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of research focusing on the special protection and assistance. As mentioned before,
the analysis of article 20 of the CRC often focused on alternative care. The
relationship between article 20(1), which provides for state obligation to give special
protection and assistance to children who are deprived of their family environment,
and article 20(2), which gives the right to alternative care to such children, has not
been fully explored. For instance, do articles 20(1) and 20(2) give separate rights? Do
children who are deprived of their family environment have separate claims under
article 20(1) and 20(2)? Article 20(2) seemed to have been interpreted only in relation
to article 20(3). The CRC Committee guidelines on state reporting, which separate
measures implementing ‘special protection and assistance’ and ‘alternative care’. It
seems to suggest that the two are separate rights and entitlements, which complements
each other. Furthermore, the CRC General Comment on HIV/AIDS and the rights of
the child emphasizes the importance of the ‘holistic child rights-based approach’ and
mentions article 20 of the CRC on ‘the right to special protection and assistance by

the state’ as one of the most relevant rights in protecting children and adolescents.>®

The starting point of the study is, thus, to recognise the paramount importance of a
right to alternative care, and special protection and assistance of children who are
deprived of family environment. So far, the Committee on the Rights of the Child has
been rather silent on the interpretation of the nature and scope of state obligation
under article 20. The African Committee of Experts on the Rights and Welfare of the
Child has also been silent on article 25 of the ACRWC. The major significance of the
study is its attempt to understand the right to alternative care, and special protection
and assistance in the African context. In order to do so, 1986 UN Declaration on
Social and Legal Principles relating to the Protection and Welfare of Children, with
Special Reference to Foster Placement and Adoption Nationally and Internationally
and 2009 UN Guidelines for the Alternative Care of Children informed much of the
discussion on the state obligations under the articles.

>3 CRC Committee, 2002 (n 12 above) para 4.

17



UNIVERSITEIT VAN PRETORI
UNIVERSITY OF PRETORI
YUNIBESITHI YA PRETORI

= e

<
Why child-headed households?

The focus on child-headed households can be justified by the fact that the number of
child-headed households is increasing in the countries that are severely affected by the
epidemic and the particular vulnerable situation in which children in such households
find themselves. It should be noted that there are contending views on the increasing
number of child-headed households. While it is often argued that the number of child-
headed households is increasing in the context of the HIV epidemic,> several authors,
including Hosegood and Meintjes, argue that child-headed households are still rare
incidents.> The main arguments are: 1) the number of child-headed households is

small, and 2) in the majority of cases, there is a surviving parent in the households.*®

It is true that the various household surveys indicate that the number of children in
child-headed households is still small. However, there are several concerns over this
assertion. First of all, the data collection methods of household surveys may leave out
many child-headed households, especially in the areas where the rate of official birth
or death registration is low. Secondly, as discussed in the following section, the
definition of child-headed households as a ‘child-only’ household is problematic. In
cases where there is a surviving parent in a household, it is feasible that a child has
assumed a role of de facto care giver to his or her parents and siblings due to the
incapacity of the surviving parent. If all households in which children provide primary
care to other members of the family are included in the statistics, the number of
‘child-headed households’ inevitably increase. Furthermore, despite the relatively
small number of children in child-headed households, their particular vulnerability
warrants special attention and support. However, it does not mean that other
vulnerable children should be sidelined. Rather, it means, a legal or policy framework
to protection and support vulnerable children should be comprehensive enough to
cater for the special needs of children in child-headed households.

5 Catholic Relief Service, 2003 (n 18 above) 2; A Bequele, 2007 (n 18 above); B B Sibale & E
Kachale, 2004 (n 18 above) 14; G Foster et al., ‘Factors leading to the establishment of child-
headed households: the case of Zimbabwe’ (1997) 7/2 Health Transition Review; African Child
Policy Forum, 2008 (n 27 above).

V Hosegood, ‘The demographic impact of HIV and AIDS across the family and household life-
cycle: implications for efforts to strengthen families in sub-Saharan Africa’ (2009) 21/1 AIDS
Care 13-21; H Meintjes et al., 2009 (n 35 above).

%V Hosegood, 2009 (as above) 17; H Meintjes et al., 2009 (n 35 above) 46-47.

55
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At the theoretical level, foster care or adoption, whether informal or formal, may fit in
better with the aspirations of the CRC and the ACRWC. However, there are several
difficulties in enforcing foster care that conforms to the principles of children’s rights
in many African societies. First of all, through an informal foster care arrangement,
children who have been orphaned are often taken in by relatives. During the process,
siblings are often separated and incorporated into different households. >’ The
separation of siblings could increase the psychological and emotional stress children
are already going through after the death of their parents.®® There is also an increasing
trend of children being incorporated into grandparent-headed households. High
mortality rate among sexually active adults results in grandparents having to care for
grandchildren as their own children pass away. > Often, grandparent-headed
households experience acute poverty, and children may experience another loss of

caregiver as their grandparents pass away.*

Apart from those problems, children in informal care settings can be vulnerable when
there is no effective regulatory or monitoring mechanism put in place to assess the
suitability of the care arrangements. Children are not only invisible, but also unheard,
as they may choose to stay silent despite abuses at home because they are afraid of the
unknown consequences of speaking out.”* The danger of children being abused, and
the abuses going unreported, increases with the children’s inability to pursue their

rights and unwillingness to report due to the fear of the consequences.

Children should be able to form and remain in child-headed households without

having their rights violated. Critical appraisal is given to a growing acceptance of the

> See Improving protection for children without parental care- care for children affected by

HIV/AIDS: The urgent need for international standards, International Social Services (ISS) &
UNICEF (2004)

%8 A Skinner et al., ‘Understanding the psychological and emotional needs of AIDS orphans in

Africa’, A Singhal & W S Howard (eds) The Children of Africa confront AIDS: from
vulnerability to possibility, Ohio University research in international studies: Africa series no 80,
Ohio University Press, Athens (2003) 98.

% G Foster, ‘Children rearing children: a study of child-headed households’, paper delivered in the

conference, The socio-economic impact of AIDS in Africa, International Union for the Scientific
Study of Population and University of Natal, Durban, South Africa (3-6 February 1997).

60 A Bequele, Tackling the impact of HIV/AIDS on children in Africa: progress and challenges,

keynote address given at the Getting it right Conference, Tanzania (27 September- 2 October) 4.

ol G Mann, Family matters: the care and protection of children affected by HIV/AIDS in Malawi,

Commissioned by Save the Children USA (2002) 51.

19



UNIVERSITEIT VAN PRETORI
UNIVERSITY OF PRETORI
YUNIBESITHI YA PRETORI

= e

(e

view that child-headed households are a viable measure of care. Child-headed
households should be fully supported and, in return, the establishment of child-headed
households should only be allowed when the conditions of support are met, and legal

and policy frameworks are put in place to protect and assist such households.

Depending on the age of the children and the level of support, child-headed
households can be an alternative option of care when other existing options are not
appropriate. However, one should never assume that a child-head of a household
always voluntarily takes up the role of a care giver. Where there is no reliable
alternative care provision, the eldest child might be pressurised into taking up the
position. Nevertheless, where, for the best interests of children, the establishment of
child-headed households is inevitable, the difficult question is how to determine what
level of support is adequate for children in such households, especially for a child-
head of the household. What level and standard of adult supervision, and what kind of
regulatory and complaint mechanisms should be put in place to ensure that the rights
of those children are respected equally as children as well as heads of households? An
analysis of the state obligation to provide ‘special protection and assistance’ helps to

clarify above questions.

1.4 Overview of the chapters

Chapter 1 What, why, how and for whom

The aim of the chapter is to give a brief summary of the study. The chapter is
comprised of nine sections dealing with the introduction, aim and significance of the
study, conceptual clarification, research questions, methodology, literary review and

limitations of the study.

Chapter 2 Who cares?: The changing role of African extended families

This chapter is divided into four sections. Followed by a brief introduction, section
2.2 shows how, over time, the traditional coping mechanisms, such as various forms
of assistance from extended family network for economic and social crises, including
providing care to children who lost their parents, have been weakened due to various

factors, such as urbanisation, the growth of the cash economy, the economic downturn
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and the HIV epidemic. It argues that the traditional coping mechanism cannot be
sustained in the midst of the HIV epidemic and advocates stronger government
interventions. The section examines the traditional ways of coping with social and
economic crises in Africa, which include providing informal social security and
assistance to needy family members, by illustrating the importance and effectiveness
of the extended family safety net mechanism. Section 2.3 examines the socio-
economic impact of the HIV epidemic on sub-Saharan African societies, such as a
change of demography and an increasing number of households in a deepening level
of poverty. By doing so, it argues that the conventional reliance on extended families
as an informal social safety net has a limit and advocates stronger government
intervention. Notwithstanding the focus of the study on South Africa, a general
analysis is undertaken to give a broad overview of situations in sub-Saharan Africa,
where the epidemic causes the biggest havoc. Section 2.4 is a concluding section of

the chapter.

Chapter 3 International legal protection of children who are deprived of their
family environment

The purpose of the chapter is to explore state obligations towards children who are
deprived of their family environment. Although the main focus of the chapter is on the
analysis of article 20 of the CRC and article 25 of the ACRWC, other relevant
international instruments are also examined. Section 3.2 examines the contents of
international treaties, guidelines and recommendations on children who are deprived
of their family environment. Section 3.3 examines the wording of articles 20 of the
CRC and 25 of the ACRWC. The 1986 UN Declaration on Social and Legal
Principles relating to the Protection and Welfare of Children with Special Reference
to Foster Placement and Adoption Nationally and Internationally and the 2009 UN
Guidelines for the Alternative Care of Children have informed much of the discussion.
In the section, the principles of the rights-based approach in relation to children who
are deprived of their family environment are also discussed to clarify the extent of
state obligations with regard to the right to alternative care, and special protection and
assistance. In section 3.4, various existing forms of alternative care have been
discussed to evaluate the care options that are alternatives to child-headed households.

Section 3.5 discusses child-headed households as an emerging form of care. The
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section also examines the way in which child-headed households are supported and
recognised in other African countries, namely, Ethiopia, Lesotho, Namibia, Southern
Sudan, Swaziland, Uganda, Zambia and Zimbabwe. Section 3.6 is the concluding
section of the chapter.

Chapter 4 The case of South Africa

Chapter 4 examines the way South Africa has legally recognised child-headed
households. The chapter contains five sections. After the introductory section, section
4.2 briefly describes the status of South African children in the context of the HIV
epidemic. Section 4.3 examines the children’s rights protected under section 28 of the
South African Constitution. Relevant cases are used to inform the discussion. Section
4.4 examines section 137 of the Children’s Act and other relevant provisions and
regulations pertaining to the Children’s Act from a rights-based approach. Section 4.5
iIs a concluding section of the chapter.

Chapter 5 Conclusion and recommendation

Chapter 5 argues that in the view of the increasing number of children who are
deprived of their parental care and family environment, an effective legal and policy
framework should be implemented to protect the right to alternative care, and special
protection and assistance. The thesis argues that as part of the effort to protection
children who are deprived of their family environment, child-headed households
should be legally recognised and supported in accordance with the principles of a

rights-based approach.

1.5  Conceptual clarification

In this section, terms that bear significance for the study have been explored. In
addition to the terms that are directly related to the study, other terms that are used

frequently are also explored.
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Care

The term, ‘care’, is fundamentally important for the purpose of the study. Children
who are deprived of their family environment are entitled to ‘alternative care’.
Understanding the term, ‘care’, is useful to determine the standards of ‘alternative

care’.

Care is an important component in children’s growth and development. To properly
understand the terms such as ‘family care’, ‘parental care’ or ‘alternative care’, it is
important to understand the concept of ‘care’. The concept of care is defined as ‘the
provision of what is necessary for the welfare and protection of someone or
something’. ®® Similarly, in the 1992 International Conference on Nutrition, the
concept of care is defined as ‘provision in the household and the community of time,
attention and support to meet the physical, mental and social needs of the growing
child and other housechold members.”®® Engle and Lhotska adopted a slightly broader
definition of care. They defined it as ‘behaviours and practices of caregivers (mothers,
siblings, fathers, and child-care providers) to provide the food, health care,
stimulation, and emotional support necessary for children’s healthy growth and
development.”® Engle and Lhotska emphasised that not only the type of ‘behaviours
and practices’ but also ‘the way they are performed-with affection and responsiveness
to children’ are critical to children’s growth and development.65 The care practice
should meet not only the physical needs of children but also the emotional and

psycho-social needs of children.

Alternative care

The term, ‘alternative care’, indicates provisions of care other than parental care. The

widely recognised forms of alternative care include foster care, either by relatives or

62 Oxford on-line dictionary, available at: http://www.askoxford.com/concise_oed/care?view=uk

[accessed: 04 November, 2007].

63 I Jallow, ‘Ensuring effective caring practice within the family and community’, Association for

the Development of Education in Africa, Biennale on Education in Africa (Libreville, Gabon,
March 27-31, 2006) available at: http://www.adeanet.org/biennial-
2006/doc/document/C2_1_jallow_en.pdf [accessed: 07 November, 2007].

o4 P L Engle & L Lhotska, ‘The role of care in programmatic actions for nutrition: designing
programmes involving care’ (1999) 20/1 Food and Nutrition Bulletin 122.

6 P L Engle & L Lhotska, 1999 (as above) 122.
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unrelated persons, adoption, Kafalah of Islamic law, or, if necessary, a placement in a
suitable institutions. Under article 20 of the CRC and 25 of the ACRWC, children
who are deprived of family environment, either temporarily or permanently, or
children for whose best interests cannot remain in that environment are entitled to
alternative care. As discussed above, ‘care’ should meet not only the physical needs
but also emotional needs as well. Therefore, alternative care is understood to meet

both physical and emotional needs of children.

Child

Most literature as well as the CRC and the ACRWC define children as boys and girls
under the age of 18.% However, a study conducted by the Human Science Research
Council (HSRC) suggests that the participants indicated that the protection provided
to a child should be extended to the age of 21, if a youth is still in education.®” It is an
important point in relation to child-headed households. The support measures to assist
child-headed household should not end abruptly when a youth heading the household
turns 18 years old. The point is further discussed in chapter 5. The participants of the
study also felt that the definition should depend ‘on the period of dependence of the
child on the parents or caretakers of the household.’®® Although it is a valid point, the
period of dependence varies in different societies and families. Furthermore, the
concept of ‘dependency’ is subjective as it could mean material as well as emotional
dependency. It is hard to determine a universally appropriate period of dependency.
Moreover, the term, ‘children’, which includes all individuals under the age of 18,
seems to suggest that ‘children’ is a homogeneous group. It fails to recognise that a 10
year old child and 17 year old child have different needs. A 17 year old child might
have more common with 22 year old youth than with a 10 year old child. The term,
‘youth’ which includes adolescents is used where appropriate. Nevertheless, for the
purpose of the study, the definition provided under the CRC and the ACRWC will be

used.

66 Art 1 of the CRC °...a child means every human being below the age of eighteen years unless,

under the law applicable to the child, majority is attained earlier.’; Art 1 of the ACRWC °... a
child means every human being below the age of 18 years.’

o7 D Skinner et al., 2004 (n 46 above) 8.
68 D Skinner et al., 2004 (n 46 above) 8.
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Child-headed household

Understanding the term, ‘child-headed household’ is central to the thesis. In some
cases, the term is used to indicate a ‘child-only household’® or ‘sibling-headed
household’.”® ‘Household’ is defined as ‘a house and its occupants regarded as a

.71
unit’

or ‘one or more people who share cooking and eating arrangement’.”* A head
of household is ‘the person primarily responsible for the day-to-day running of the
households, including child care, breadwinning and household supervision’.”® A
child-headed household is a household headed by a person under 18 years old and it
may not be necessarily a sibling-headed household. Furthermore, emphasising the
actual functions of a head of household, the term, ‘child-headed household’ should
include the situation where a child is heading a household despite the presence of an
adult because the adult is too old or too ill to provide effective care. It includes a
household with terminally ill adults or grandparent-headed households where a child
has assumed a de facto primary caregiver role to younger siblings and his or her adult
caregiver. "* Therefore, for the purpose of the thesis, the term, ‘child-headed
household’ is used to indicate a household that is headed by a child, including but not

limited to ‘child-only households’.
Unaccompanied child-headed households/ accompanied child-headed households

A study of child-headed households in Ethiopia by the African Child Policy Forum,
Reversed roles and stressed souls: child-headed households in Ethiopia, differentiates
between unaccompanied child-headed households and accompanied child-headed
households. An unaccompanied child-headed household is defined as a household
where ‘a child is supporting and taking care of siblings without an adult, in the

household’ due to death of parents or abandonment.” An accompanied child-headed

% H Meintjes et al., 2009 (n 35 above).

o Para 37 of the 2009 United Nations Guidelines for the Alternative Care of Children,
A/HRC/11/L.13, adopted at the UN General Assembly on 20 November, 2010.

n J Pearsall, Oxford Concise Dictionary, Oxford University Press (2001).

2 G Foster et al., 1997 (n 54 above) 158.

S G Foster et al., 1997 (as above).

“ See A Bequele, Emerging challenges of children heading households (n 18 above) 2.

> African Child Policy Forum, 2008 (n 27 above) 29.
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household is a household where a child has taken over the role of headship despite the

presence of an adult due to illness or incapacitation of the adult.
Youth-headed household

The term, ‘youth-headed household’, is used to describe a household headed by a
youth over 18 but under 25 years old. The term, ‘youth’ is particularly difficult to
define as the concept of ‘youth’ is subjective. The African Youth Charter defines
‘youth’ as a person aged between 15 and 35 years old.”® However, it was felt that the
18 to 35 age bracket was too wide to accurately define ‘youth’. For the purpose of the
study, the youth is defined as persons between the age 18 and 25. The age bracket of
18 to 25 is also used by Mann whose study concerned the children affected by HIV
and AIDS in Malawi.”

Skip-generation household

A skip-generation household is a household in which only adults are older adults
and/or grandparents.”® The concept of a ‘skip-generation household’ is larger than a
‘grand-parent-headed household’ as the term includes any household headed by the
elderly person(s) regardless of the blood relations between the head of the household

and other members of the household.

Children who have been orphaned

The term ‘orphan’ is defined as ‘a child whose parents are dead” or ‘who has been
deprived of parental care and has not been adopted’.” As an adjective, it can also
mean ‘lacking support, supervision, care’. It is an interesting point that the second
definition does not require the ‘death of parents’. This broader concept of orphan or
orphanhood fits closely with the traditional understanding of orphan in various
African societies. For instance, Chirwa illustrates how in Malawian local languages

the term ‘orphan’ reflects ‘a social and economic process that goes beyond the

e Adopted in Banjul, The Gambia in July 2006 and came into force on 9 August 2009.

" G Mann, 2002 (n 61 above) 6.
®  V/ Hosegood, 2009 (n 55 above).

" The American Heritage Dictionary of the English Language, Houghton Mifflin (2000).
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biological situation’ caused by the death of parents.® In most local languages in
Malawi, the definition of orphan includes ‘loss of parents; the rupture of social bonds;
lack of family support; the process and situation of deprivation and want; and the lack

of money or means of livelihood”.®*

It might be a stretch to define children ‘lacking support, supervision and care’ as
orphans in a classic sense, but ‘children who are deprived of parental care’ could
mean much broader group than children ‘whose parents are dead’ depending on the
interpretation of the ‘deprivation of parental care’. In a broad sense, the term children
who are deprived of parental care could include children whose parents are terminally
ill, hence, unable to provide actual parental care. It is noted in Caring for children
affected by HIV and AIDS that in Malawi, a child who is living with a disabled or
chronically ill parent is considered an orphan. Also in Rwanda, the concept of orphan
is not necessarily tied to a death of parents. A child, who lost his or her parents but is
living comfortably within the extended family, is not considered as an orphan.®” An
all-inclusive definition was suggested during the discussion session for the UNICEF
publication, Children in need of special protection measures: a Tanzania study: ‘an
orphan is a person [child] who does not have people to take care of him or her, or one

who has lost his/her father or mother, or whose father and mother are unknown’.®

Most of the literature uses the term orphans to mean ‘children whose parents are
dead’. One of the contentious issues is whether an abandoned child whose parents are
untraceable should be considered to be an orphan. According to the second definition,
abandoned children fall in a category of children ‘who have been deprived of parental
care’. Abandoned children or children who are ‘deprived of parental care’ for other
reasons than death of parents can be referred as ‘social orphans’. The term is
explained in detail in the following section. For the purpose of the study, the

distinction between a social orphan and biological orphan is unnecessary. In the study,

80 W C Chirwa, ‘Social exclusion and inclusion: challenges to orphan care in Malawi’ (2002) 11/1

Nordic Journal of African Studies 95.
8 W C Chirwa, 2002 (as above) 96.

82 caring for children affected by HIV and AIDS, UNICEF- IRC (November 2006) 21.

8 S Ahmed et al., Children in need of special protection measures: a Tanzanian study, UNICEF-

Tanzania (1999) cited in R M C Evans, ‘Social networks, migration, and care in Tanzania’
(2005) 11/2 Journal of Children and Poverty 122.
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the definition of children who have been orphaned also includes abandoned ‘children
who lost their parents through desertion or whose parents are unwilling to provide

care.”® However, it does not include children with terminally ill parents.

The UNICEF publication, Children on the brink 2004, provides definitions of
different categories of children who have been orphaned. Categorising children in
different groups may not reflect the reality that in some cases, single orphans
(maternal or paternal) are ‘virtual double orphans’ as abandonment by a surviving
parent does happen.®® It is important to bear in mind that these terms are only to be

used for statistical purpose, not to single out any section of the population.

Maternal orphans are children aged under 18 whose mothers and, maybe, fathers,
have died. Therefore, it also includes doubles orphans.

Paternal orphans are children aged under 18 whose fathers have died.

Double orphans are children whose both parents have died.

The above definitions are not without problems. In reality, it is difficult to conceive
that child can be classified as an ‘orphan’ till they reach 18 and stop being an orphan
when they are over 18. The problems they face as ‘orphans’ do not suddenly
disappear when their eighteenth birthday arrives. The programmes or projects to aid
orphaned children should be designed to enable a smooth transition from childhood to
adulthood.

Social orphans

The concept of ‘social orphan’ is new in Africa. The term can be interpreted in two
ways. In relation to the traditional foster care arrangements within a traditional
African extended family system, the term indicates children who are not only
biologically orphaned but also have no relatives to care for them. Children in child-
headed households without support from relatives or street children who are not in
contact with family members can be understood as ‘social orphans’. Secondly, the

term also refers to children who are abandoned by surviving parents.

84 D Skinner et al., 2004 (n 46 above) 8.

8 A Case et al.,, Orphans in Africa: Parental death, poverty and school enrolment (revised

version), Princeton: Centre for Health and Wellbeing, Princeton University (2004) 12.
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In the study, the term, ‘social orphan’ is used to indicate children who do not have an

adult caregiver despite the existence of members of extended families.

Vulnerable children

Defining ‘vulnerable children’ is complicated. A report by UNAIDS and UNICEF,
Children on the Brink 2004, defines vulnerable children as ‘those children whose
survival, well-being, or development is threatened by HIV and AIDS. % The
definition includes ‘children with sick family members, those who live in a household
caring for orphans, and those who are living with HIV themselves’ among others.?’
However, this definition is narrow and limited. It is true that the epidemic has an
enormous impact on the deepening level of poverty, but it should not be assumed that
all households caring for children who are orphaned or family members who are
living with HIV are vulnerable. Therefore, HIV-affectedness should not be a

determinant factor in defining ‘vulnerable children’.

The term ‘vulnerability’ means ‘potential to be harmed physically and
psychologically’® or ‘defencelessness, insecurity and exposure to risk, shocks and
stress.”® The definition suggests that vulnerability is not solely based on an income
level but also a lack of access to services, inability to claim their rights and mitigate
impact of hardships on their own, regardless of the cause of such hardships.

Understanding ‘vulnerability’ broadly, Skinner et al.’s study on the definition of
‘orphaned and vulnerable children’ provides a useful understanding of ‘vulnerability’
with regards to children. Broadly, a child who has no, or very limited, access to basic

needs was seen as a vulnerable child regardless of the cause of the deprivation.*

8o Children on the Brink 2004: A joint report new orphan estimates and a framework for action,

UNICEF & UNAIDS (July 2004) 6.

P A Wilson, Combating AIDS in the developing world, achieving the Millennium Development
Goals, Task Force on HIV/AIDS, malaria, TB and access to essential medicines, working group
on HIV/AIDS Report (2005) 111.

Definition from: http://www.reference.com/browse/wiki/Social_Vulnerability [accessed: 10 July
2007].

A Tostensen, ‘Towards feasible social security systems in sub-Saharan Africa’, (2004) 5 Chr.
Michelsen Institute Development Studies and Human Rights Working Paper, available at:
www.cmi.no/publications [accessed: 10 July 2007] 1.

% D Skinner et al., 2004 (n 46 above) 10.
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Other measures used to determine vulnerability of children were the uncertainty of
fulfilling the basic rights and problems in the environment of the child.** The study
also provides definitions of ‘vulnerability’ in several African countries. For instance,
in Botswana ‘vulnerable children’ include, ‘street children, child labourers, children
who are sexually exploited, children who are neglected, children with handicaps,
children in remote areas who are part of indigenous minorities.”® In South Africa,
vulnerable children include, ‘children who are neglected, destitute or abandoned,
children with terminally ill parents, children born to single mothers, children with
unemployed caretakers, children abused or ill-treated by caretakers and disabled

children.”®

A more comprehensive list of vulnerable children can be found in the Mozambique
National Action Plan for Orphaned and Other Vulnerable Children, which lists:**

« Children in households below the poverty line:
- children in households headed by children, youth, the elderly or women;
- children in households where an adult is chronically ill;
- children affected or infected by HIV/AIDS;

* Street children;

* Children living in institutions;

¢ Children in conflict with the law

¢ Children with disabilities;

* Children victims of violence;

* Children victims of sexual abuse and exploitation;

¢ Children victims of trafficking;

* Children victims of the worst forms of child labour

* Children who are married before the legally defined age;

* Refugee and displaced children.

9 As above, 10; The study identifies the basic rights as ‘name and nationality; safe home and

community environment; education; family care and support; sufficient food and basic nutrition;
protection from maltreatment, neglect, abuse, security from community and the government;
health care and good hygiene; shelter; recreational facilities; love; good clothing; the right to
make choices concerning their ways of living.’

%2 As above, 3.

9 As above, 4.

% National Action Plan for Orphaned and Other Vulnerable Children, Ministry for Women and

Social Action, Republic of Mozambique (2005) 11.
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The study also rightly points out that vulnerability is not an absolute condition.*® The
level of vulnerability is determined by various factors, but it argues that the most
vulnerable children are those without caregivers.® Also, there seems to be a well-
established link between a level of poverty and vulnerability. °" Differentiating
between vulnerable children and children who are orphaned has practical limitations.
A study conducted in Zambia found that most Zambians prefer the term ‘vulnerable
child’ to ‘children who are orphaned’ because, more often than not, a child with
parents is as materially deprived as a child who is orphaned, and equally in need of
aid.” For the purpose of the study, it is accepted that children who are orphaned are
part of a wider concept of vulnerable children, but vulnerable children are not

synonymous with children without parents, or vice versa.

The present study is careful to avoid using the term ‘AIDS orphans’, CABA (children
affected by HIV and AIDS) and OVC (orphans and other vulnerable children). The
term ‘AIDS orphan’ is often used in various sources.”® However, there is a danger of
such terminology being employed as a label and creating a social identity. Labelling
should be avoided not only in case of ‘AIDS orphans’ but also other cases, such as
‘famine orphans’, ‘war orphans’, ‘malaria orphans’ or ‘social orphans’.100 It may
affect external as well as internal stigmatisation of children.'® As one of the

participants in the HSRC research project succinctly expressed, “a child remains a

child right through.”*%?

% D Skinner et al., 2004 (n 46 above) 13.
% As above, 13.

9 R Smart, 2003 (n 49 above) 5.

% ‘AIDS orphans: facing Africa’s “silent crisis™, reprint from Africa Recovery (October 2001).

% P A Wilson, Combating AIDS in the developing world, achieving the Millennium Development

Goals, Task Force on HIV/AIDS, malaria, TB and access to essential medicines, working group
on HIV/AIDS Report (2005) 112; Africa Recovery, 2001 (as above); T Abebe & A Aase,
‘Children, AIDS and the politics of orphan care in Ethiopia: the extended family revisited’
(2007) 64 Social Science & Medicine 2059.

100 T Abebe & Aase, 2007 (as above).

101 For a comprehensive research on stigmatisation and discrimination, see H Deacon et al.,

Understanding HIV/AIDS stigma: a theoretical and methodological analysis, HSRC research
monograph (2005).

102 D Skinner et al., 2004 (n 46 above).
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Street children

The study endeavours to avoid using the term, ‘street children’, unless it was
absolutely necessary. The term is included in the section as it was felt that the term,
‘street children’ has often been used without a clear conceptualisation. The negativity
and stigma attached to the term has been discussed in the following paragraph to

highlight the danger of an over-use of the term.

UNICEF has categorised three types of street children: street living children, street
working children and children of street living families. ‘Street living children’ and
‘street working children’ can be described as children of streets or children working
on streets. The majority of street children are children working on the streets to
supplement their family income. Those children may stay on streets but return home
most nights. Children of streets, on the other hand, live, work and sleep on streets.
Studies show that many such children are parentless but some also keep in contact
with their families.’®® Although it is unclear how many of those children are orphaned
by AIDS, but considering the increase in the number of children who are orphaned by
AIDS, the number of street children is most likely to increase in Africa.’®* The term
‘street children’ should be used with caution as it may have a stigmatising effect. For
instance, in Egypt, the term has been linked to ‘vagrants’, ‘delinquents’ or ‘juvenile

delinquents’.105

103 Orphans and other vulnerable children and adolescents in Zimbabwe: A study on street children

in Zimbabwe, available at: http://www.unicef.org/evaldatabase/files/ZIM_01-805.pdf [17 July
2007]; C Suda, ‘Street children in Nairobi and the African cultural ideology of kin-based support
system: change and challenge’ (1997) 6 Child Abuse Review 209.

104" G Foster, 2004 (n 44 above); The CRC Committee also noted the increasing number of street

children in various countries in Africa. See Concluding observation by the CRC Committee:
Angola (CRC/C/15/Add.246, 2004) para 68; Concluding observation by the CRC Committee:
Senegal (CRC/C/SEN/CO/2, 2006) para 58; Concluding observation by the CRC Committee:
Ghana (CRC/C/GHAJCO/2, 2006) para 63; Concluding observation by the CRC Committee:
Cote d’Ivoire (CRC/C/15/Add.155, 2001) para 57; Concluding observation by the CRC
Committee: Nigeria (CRC/C/15/Add. 257, 2005) para 69; Concluding observation by the CRC
Committee: Lesotho (CRC/C/15/Add. 177, 2002) para 52; Concluding observation by the CRC
Committee: DRC (CRC/C/COD/CO/2, 2009) 76; Concluding observation by the CRC
Committee: Cameroon (CRC/CMR/CO/2, 2010) para 71.

Rapid situation assessment report on the situation of street children in Cairo and Alexandria
including children’s drug abuse and health/nutritional status, World Food Programme,
UNICEF, UN Office for Drug Control and Crime Prevention (Cairo, 2001) available at:
http://www.unicef.org/evaldatabase/files/EGY_2001 005.pdf [accessed: 17 July 2007] 13.

105
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Rights-based approach

Understanding the concept of a ‘children’s rights-based approach’ (or ‘rights-based
approach’ as used inter-changeably) is important to the study. Similar to many other
concepts that contain complex dimensions, it is impossible to define a ‘rights-based
approach’ meaningfully. In the simplest terms, a rights-based approach uses
‘international human rights norms and treaties to hold governments accountable for
their obligation.” % One of the main advantages of a rights-based approach is that it
can create a far reaching consequence that could bring a fundamental change in laws
or policies. For instance, using a rights-based approach, individuals or groups of
individuals can challenge executive actions undertaken under laws, or against the laws,
thereby bringing about the change in the law. %" Legal actions based on a rights-based
approach can also bring structural changes.'® Minister of Health v Treatment Action
Campaign and others, ® which challenged the implementation of a treatment
programme and Hoffman v SAA™ that confronted discrimination based on the HIV

status in the work place are two among numerous examples.

As the concept is explored in detail in chapter four, in this section, the term, ‘rights-
based approach’ is not discussed at length. However, in simplistic terms, a rights-
based approach is an approach to problem-solving which is firmly based on the
principles of legally recognised children’s rights. Core principles of children’s rights
explored in the thesis in relation to children who are deprived of their family
environment are: (1) the right to parental care; (2) best interests of the child; (3)
equality and non-discrimination; (4) survival and development; (5) child participation;

(6) monitoring and evaluation.

106 Ripple in still water: Reflection by activists on local- and national-level work on Economic,

Social and Cultural Rights (n 39 above) 4.

197 F Viljoen, ‘Introduction’ in F Viljoen (ed), Righting stigma: exploring a rights-based approach
to addressing stigma, AIDS and Human Rights Research Unit, University of Pretoria (2005) 8.
108 E Viljoen, 2005 (as above) 8.

109 Minister of Health v Treatment Action Campaign and others, 2005 (5) SA 171 (CC); cited in F
Viljoen 2005 (n 107 above) 8.

10 Hoffman v SAA (2000) 11 BCLR 1211 (CC), cited in F Viljoen, 2005 (n 107 above) 8.
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Social security; right to social security

The Committee on Economic, Social and Cultural Rights (CESCR), in its General
Comment No 19 on the Right to Social Security, explains that the right to social

security

encompasses the right to access and maintain benefits, whether in cash or in kind,
without discrimination in order to secure protection, inter alia, from (a) lack of work-
related income caused by sickness, disability, maternity, employment injury,
unemployment, old age, or death of a family member; (b) unaffordable access to

health care; (c) insufficient family support, particularly for children and adult

dependents.**

The CESCR identifies nine main branches of social security; health care; sickness
benefit; old age pension; unemployment benefit; employment injury; family and child

support; maternity grant; disability grant; and survivor and orphans grant.**?

In the study, the term, ‘social security’ is understood as government provisions with

regards to health care, educational services and social grants.

1.6 Methodology

The study contains elements of four broadly defined research methods or approaches:
1) an analytical element, in that it is based on an analysis of primary and secondary
sources; 2) an empirical element, in that it is in part informed by informal interviews
and on-site visits; 3) a comparative element, by the examination of different legal and
policy frameworks in different African states; and 4) in part, a multi-disciplinary
approach, incorporating anthropological studies on African families and societies.

Analysis of primary sources

The methodology in the first instance consists of an analysis of relevant international

(global and regional) instruments and domestic legislation. The study includes the

11 CESCR, General Comment No 19: the right to social security (article 9), Committee on

Economic, Social and Cultural Rights, E/C.12GC/19 (30 January 2008) para 2.

12 As above, para 13-22.
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examination of the case of South Africa for which the relevant sections of the
Children’s Act and Social Assistance Act No 13 of 2004 are analysed. The focus on
South Africa is mainly due to the fact that South Africa is the only country in Africa
that has legally recognised child-headed households. By examining the South African
legal framework recognising and protection child-headed households, the study makes
recommendations to other countries that are considering following the South African

example.

Analysis of secondary sources

The study employed relevant academic articles and books on children’s rights and the
impact of the HIV epidemic in affected communities in Africa. The articles and books
on anthropological perspective on ‘family’ have also been used. The study further
makes use of commentaries on the CRC, ACRWC and the South African legislation,
the Children’s Act.

Interviews

In addition to the legal analysis, informal interviews with various interested parties in
Temba, Hammanskraal were also conducted to examine how the legal provisions are
implemented and enforced on the ground. The purpose of the interviews and on-site
visits was not to develop quantifiable data on children in child-headed households, but
to shed the light on the difficulties, which children in child-headed or youth-headed
households face. The information obtained from the interviews has been used in
chapter 5 to point out the discrepancy between the social security provisions and their
application on the ground. The details of the interviews are as follows:

Interview with social workers

Two social workers, Ms Olivia Ratema and Ms Susan Molokomme from the Moretele
Sunrise Hospice were interviewed. The interview took place in their office in Temba,
Hammanskraal on 25 June 2009. The address is: Moretele Sunrise Hospice; P.O. Box
616; Temba, 0407.
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Interview with Ms Catherine Sepato, a director of Tswaraganang orphanage

The interview took place at Tshepo Ya Bana (Hope for Children), a registered non-
governmental organisation providing temporary and permanent care to children
orphaned or abandoned. Tshepo Ya Bana is run by Mark and Christine Harding. The
interview took place on 23 June 2009. The address is: Tswaraganang orphanage;
P.O. Box 124; Temba, 0407.

On-site visits to youth-headed households

After the interview on 23 June 2009, Ms Catherine Sepato proposed the visit to her
orphanage and youth-headed households around the area. She identified 10 youth-
headed households, but only four of them were visited due to the time constraints. The
visits took place on 25 June 2009. The interview with children and youths were

conducted in Sesotho through Ms Catherine Sepato’s interpretation.

Household | Number of | Age of children/youth | Age of youth | Year when their
children/yo | in the household heading parents or other
uth households caregiver passed

away

A 3 14 & 18 20 2006

B 3 16 & 17 20 2002

C 3 5&12 22 2004

D 11 From 3 month infant | 24 2006

to 16 years

All the households were located in Temba, Hammanskraal. They had close
relationship with Ms Catherine Sepato who regularly visited them and assisted them
with household items and food. All the households were located within walking

distance of each other.

Three of the households (A, B & C) visited did not receive any social grants or
assistance from the government. Children in two of the households (B & C)
mentioned that they did not have any food in the house. One of the households (A) did
not have an electricity connection. Two of the households (B & C), despite having a
prepaid electricity connection, did not have money to buy credit for electricity. All of
the households visited did not have proper housing. In the household A, B and C, all

the members of the households were living in a one-bedroom shack with no
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demarcation between kitchen and the bedroom. Household D, all the children were
living in a small shack and the eldest caregiver had a separate small bedroom which

she shared with her infant.

Although the on-site visits were informal and short, the interaction with children in
child-headed households and youth-headed households provided valuable insights
into the study highlighting the shortcomings of the implementation of the social

security provisions.

Comparative studies of Namibia, Southern Sudan and Uganda

In addition to South African, child-headed households are recognised in the legislative
frameworks of three other African states, Namibia, Southern Sudan and Uganda. The
degree of protection and support provided to child-headed households differ in each
country. For instance, Namibia developed extensive provisions defining, protecting
and supporting child-headed households. The Child Care and Protection Bill of

Namibia®*®

shares many similarities with the South African Children’s Act. It contains
similar criteria for determining child-headed households and also provides a
designated adult supervisor to a child-headed household.** The provisions contained

15 are less

in the proposed draft amendment Bill for the Children Act in Uganda
detailed. It does not define child-headed household and the measures to protect and
support child-headed households are not clearly listed in the law. The Child Act in
Southern Sudan™® is also limited in that it does not define child-headed households. It
does not clearly set criteria based on which child-headed households could be
recognised.'*” Although the Act provides material and other assistance, it is not clear
what kind of support will be provided and how such measures will be implemented
and monitored. Chapter 3 contains a detailed discussion on Namibia, Southern Sudan

and Uganda.

13 Child Care and Protection Bill, Namibia (Revised Final Draft: May 2010).

14 gec 206 of the Child Care and Protection Bill (as above).

15 gec 36 of the proposed draft amendment Bill for the Children Act, Uganda (March 2010).
18 The Child Act No 10 of 2008, Southern Sudan.

17 Sec 117 of the Child Act (as above).
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Multidisciplinary approach

To some extent, the study adopts a multidisciplinary approach. The examination of
the impact of the HIV epidemic in various African families and communities and the
consequent changes in the role and functions of African traditional family network is
an important part of the thesis. Therefore, the thesis goes beyond the strictly ‘legal’ in
that it contains anthropological studies on the traditional African families and
communities and socio-economic studies on the impact of the HIV epidemic in

various parts of Africa.

1.7 Literature review

There is a wide range of literature by non-governmental organisations,
intergovernmental organisations and research institutes on issues concerning children
in the context of the HIV epidemic. For instance, UNICEF publications, such as
Children on the brink 2004, Africa’s orphaned generations and Children orphaned by
AIDS: frontline responses from eastern and southern Africa, provide valuable
statistics and various African states’ national policies on vulnerable children. Some
publications focus on children made vulnerable by the HIV epidemic and others deal

with vulnerable children in general. !

Policy publication, such as Policies for
orphans and vulnerable children: a framework for moving ahead, provides useful
definitions of orphaned and vulnerable children and policy analysis on orphans and
vulnerable children.'*® The World Vision publication, Special Report 2001: HIV/AIDS
and human development in Africa, provides a useful statistical and situational analysis

on general population and identifies the most vulnerable sections of the population.*?°

Apart from the publications on statistical data, there are many valuable publications
examining the issues such as HIV-related stigma on children and children’s access to

education and health care services. The Human Science Research Council (HSRC)

18 UNICEF & UNAIDS, 2004 (n 86 above); UNICEF, 2003 (n 43 above); Children orphaned by
AIDS: frontline responses from eastern and southern Africa, UNICEF & UNAIDS (December
1999).

19 R Smart, 2003 (n 49 above).

120 M Dombo et al., Special report 2001: HIV/AIDS and Human Development in Africa (February

2001).
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has published numerous valuable studies on various themes on HIV and AIDS in
Africa. Most notably, the HSRC published interesting studies on stigmatisation,*?*
situational analysis on children’s education and access to health care,'? definition of

orphaned and vulnerable children, ' and research on the care of orphans and

vulnerable children in Botswana, South Africa and Zimbabwe.'?*

There are also studies linking the HIV epidemic with security issues.** For example,
the Institute for Security Studies (ISS) published, A generation at risk? HIV/AIDS,
vulnerable children and security in southern Africa, a collection of research papers on
various issues surrounding children made vulnerable by HIV and AIDS.*?® Although
those studies are interesting, a concern can be raised as some of those publications
insinuate that children made vulnerable by the HIV epidemic as a security threat.
Such insinuation could lead to stereotyping those children as potential delinquents.
For instance, the International Crisis Group also published a report identifying AIDS
as a security issue.’?’ It focuses on trans-national and trans-regional dimensions of the
HIV epidemic and provides an interesting analysis of consequences of the epidemic
on both global and personal level. However, both studies do not link their

recommendations with a children’s rights perspective.

The subject of children orphaned and made vulnerable by the HIV epidemic has also
received much attention. Among those publications addressing the issues of children
in the context of the HIV epidemic, the publications concerning child-headed

households are of a particular interest for the purpose of the thesis. Foster, as early as

121 H Deacon et al., 2005 (n 101 above).

22 L Richter, J Manegold & R Pather, Family and community interventions for children affected by

AIDS, HSRC monograph (2004), available at: www.hsrcpublishers.ac.za [accessed: 03 Oct
2007].

123 D Skinner et al., 2004 (n 46 above).

24 p K Dlamini, A description selected interventions for the care of orphans and vulnerable

children in Botswana, South Africa and Zimbabwe, HSRC monograph (2004).

125 See P Fourie & M Schonteich, Die, the beloved countries: Human security and HIV/AIDS in
Africa available at: www.sarpn.org.za/documents/ d0000177/P170_Security HIVAIDS.pdf
[accessed: 19 May 2005]; J Spectar, ‘The olde order crumbleth: HIV-Pestilence as a security
issue and new thinking about core concepts in international affairs” (2003) 13 Indiana
International and Comparative Law Review 481.

126 R Pharoah (ed), A generation at risk? HIV/AIDS, vulnerable children and security in Southern

Africa, 1SS monograph series 109 (December 2004).

127 International Crisis Group report, 2001 (n 50 above).
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1997, pointed out that due to the rapid increase in parental death and the limited
means of extended families to absorbed children, child-headed households would

become a coping method.'?®

Some suggest that the number of child-headed households is small and not
increasing.'®® Richter argued that child-headed households and skip-generations are
only small proportion and to narrowly focus on these extreme vulnerabilities would be
to ‘blinker our eyes to the much larger numbers of children and families that urgently

require protection and support. 130

It is true that in terms of proportion, child-headed households as conventionally
defined as ‘adult-less’ households, is small. However, there are numerous reports
indicating that the number of child-headed households is increasing fast in the
countries where the epidemic has taken its toll. Furthermore, if the conventional
understanding is broadened to incorporate de facto as well as de jure child-headed
households, the number of child-headed households could increase.*** Desmond et al.
raised important concerns regarding the conventional understanding of child-headed
households as ‘adult-less households’. ** They pointed out that in many cases,
children assume the role of ‘head of household’ despite the presence of adult family
members when the living-in adults are too old or too sick to provide an effective
care.”®® In some cases, an adult member of the family might be absent because of

labour migration and a child may be providing a primary care to younger siblings.**

The African Child Policy Forum also contributed greatly to enhancing understanding
the status of children in Africa children. One of the most ambitious and

comprehensive publications on children in Africa is The African Report on Child

128 G Foster, 1997 (n 54 above)

129 See UNAIDS, 2008 (n 18 above) 47.

130 L Richter, No small issue: children and families Universal Action Now, Plenary Presentation at

the XVII International AIDS Conference, Mexico City, Mexico (6 August 2008) 6.

131 See C Desmond et al., ‘Child-headed households: dissecting our understanding of who is at

risk’ (2003) special edition ChildrenFirst 3.

132 C Desmond et al., 2003 (as above).

138 Asabove.

13 Asabove.
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Well-being, which examines legal and policy frameworks protecting children’s rights
and budgetary commitments to improve situations of African children in all African

states.™*®

The African Child Policy Forum also published a number of valuable reports on child-
headed households, such as HIV/AIDS, orphans and child-headed households in sub-
Saharan Africa and the Reversed roles and stressed souls: child-headed households in
Ethiopia 2008. The Reversed roles and stressed souls provides a unique and valuable
distinction between unaccompanied child-headed households and accompanied child-
headed households. **® The distinction is useful when devising supporting and
protection measures to the children because children in unaccompanied child-headed
households and children in accompanied child-headed households face different

challenges.

The issue of targeting child-headed households is also contentious. Richter and
Desmond questioned the wisdom of focusing on child-headed households and skip-
generation households when other households, such as single adult-headed
households or young adult-headed households experience equally or more desperate
poverty.’*” It is a valid point as the economic situation of children in unemployed
adult-headed households might be as dire as children in child-headed households.
Targeting resources or assistance narrowly to children in child-headed households
may leave out many other equally but differently vulnerable children. However, as
UNICEF pointed out, child-headed households are particularly vulnerable to
exploitation and abuses.'*® Special efforts should be made to address the particular
vulnerability of the children in child-headed households. The special efforts on child-
headed households do not need to be at the expense of other vulnerable children. The
issue is not de-prioritising child-headed households but broadening the understanding
of vulnerable children and addressing the needs of all groups of vulnerable children.

135 The African Report on Child Well-being 2008, African Child Policy Forum (2008).

136 Definitions are explored in chapter 1.5.

137 L Richter & C Desmond, ‘Targeting AIDS orphans and child-headed households? A perspective

from national surveys in South Africa 1995-2005 (2008) 20/9 AIDS Care 1019.

138 Enhanced protection for children affected by AIDS: A companion paper to the Framework for

protection, care and support of orphans and vulnerable children living in a world with HIV and
AIDS, UNICEF (2007) 29.
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In relation to children’s rights in Africa, Sloth-Nielsen’s Children’s rights in Africa: a
legal perspective is one of the definitive books on children’s rights in Africa.**® Many
of the chapters are highly relevant to the issue of children’s rights in the context of the
HIV epidemic, including Sloth-Nielsen and Mezmur’s ‘HIV/Aids and children’s

»140

rights in law and policy in Africa: confronting hydra head on’~" and Davel’s ‘Inter-

country adoption from an African perspective’.141

Skelton and Davel’s Commentary on the Children’s Act provides excellent and
detailed explanations of all the provisions of South Africa’s Children’s Act.*** Each
provision of the Act is thoroughly analysed providing an impressive depth of

information on children’s rights in South Africa.

There are also a number of publications focusing on the rights of children in child-
headed households. Most notably, Sloth-Nielsen, in her numerous articles, pointed out
the state obligations towards children in child-headed households and called for a
comprehensive protection measures for such households.**® The Children’s Institute
has also been prolific and published valuable studies advocating for the access to
social assistance to children in child-headed households. *** Although these
publications provide helpful insights into the issue, there is a lack of publications
focusing on the subject of child-headed households from a right to alternative care,
and special protection and assistance. Cantwell also points out the lack of studies

focusing on the implications of legally recognising child-headed households.**

139 J Sloth-Nielsen (ed), Children’s rights in Africa: a legal perspective, Ashgate (2008).

140 J Sloth-Nielsen & B Mezmur, ‘HIV/Aids and children’s rights in law and policy in Africa:
confronting hydra head on’ in J Sloth-Nielsen (ed) Children’s rights in Africa (as above) 279.

1T Davel, ‘Inter-country adoption from an African perspective’ in J Sloth-Nielsen (ed)

Children’s rights in Africa (n 134 above) 257.

142 CJ Davel & A M Skelton (eds), Commentary on the Children’s Act, Juta (2007).

13 Especially see, J Sloth-Nielsen, Realising the rights of children growing up in child-headed

households: a guide to laws, policies and social advocacy, Community Law Centre, University
of Western Cape (2004); J Sloth-Nielsen, ‘Of newborns and nubiles: some critical challenges to
children’s rights in Africa in the era of HIV/Aids’ (2005) 13 International Journal of Children’s
Rights 73-85.

Children without adult caregivers and access to social assistance, workshop report (20-21
August 2003), Children’s Institute; S Rosa, Counting on children: realising the right to social
assistance for child-headed households in South Africa, Children’s Institute, University of Cape
Town (2004).

145N Cantwell & A Holzscheiter, 2008 (n 42 above) para 32.

144
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That said, there are two important articles analysing South African legislative reform
to legally recognise child-headed households and its implications: ‘Supporting
familiar and community care to children: legislative reform and implication
challenges in South Africa’** by Zaal and Matthias; and ‘Legal recognition for child-
headed households: An evaluation of emerging South African framework’ 147 by
Couzens and Zaal. Zaal and Mathhias examined the contents of various ‘care’
arrangements, such as cluster care, shared care and the child-headed households.
Couzens and Zaal focused on the legal framework recognising child-headed
households. Although the above articles have informed the discussions in the study,
the articles were written before the Children’s Act had been finalised. The study
endeavours to fill the void by providing up-to-date and detailed analysis of the
implications of legally recognising child-headed households on the right to alternative

care, and special protection and assistance.

1.8  Limitations of the study

There are substantive and methodological limitations to the study that need to be

acknowledged from the outset.

The substantive limitation of the study is the scope of the study. The majority of
children in the developing world are vulnerable in many ways despite having
surviving parents. There might not be much difference between children with poor
parents and children who have been orphaned in terms of their economic
vulnerability. A study conducted in Zambia for example found that 75 per cent of
children who are orphaned and 73 per cent of children with poor parents lived below
the poverty line.**® Another study conducted in KwaZulu-Natal in South Africa also
suggested that there was no significant difference in their vulnerability between

146 F N Zaal & C R Matthias, ‘Supporting familial and community care to children: Legislative

reform and implication challenges in South Africa’ (2009) 18 International Journal of Social
Welfare 291.

147 M Couzens & F N Zaal, ‘Legal recognition for child-headed households: An evaluation of the

emerging South African framework’ (2009) 17 International Journal on Children’s Rights 299.

148 ‘AIDS orphans: facing Africa’s silent crisis’, reprint from African recovery (October 2001).
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children based on their orphan status.**® Instead, the study found that the key factor
affecting children’s vulnerability was poverty.™ This is an important finding as it
shows that any assistance programmes or projects which focus narrowly and rigidly
on children who are orphans may leave out other equally but differently vulnerable

children.

However, these findings contradict the findings of other various studies, which
suggested that children without parental care or children in foster care are often more
disadvantaged in terms of receiving education or health care. For instance, the dropout
rate was the highest among children who have lost both of their parents compared to

children who lost neither or one parent.'*

Furthermore, concerning the nutritional
status, level of stunting was significantly higher among children who have been
orphaned.’ Also, the study, Children orphaned by AIDS, shows that children who
are orphaned fared worse compared to non-orphaned children on the enrolment in
primary school in Zambia.'® According to the study, in urban areas, 32 per cent of the
children who are orphaned were out of school compared to 25 per cent of non-
orphaned children, and in rural areas, 68 per cent of children who are orphaned were
not enrolled in school compared to 48 per cent of non-orphans. These inconsistent
findings make it difficult to accept any one study as a final authority on the issue.
However, such inconsistent findings show that children’s vulnerability should be

understood in a broader context. Therefore, intervention programmes should be

designed to avoid strict ‘orphan exclusivity’.

The study fully acknowledges that children become vulnerable in the context of the
HIV epidemic, not only due to the loss of parents, but also due to various other factors,
such as the deepening level of poverty. However, the right to alternative care, and

special protection and assistance is only applicable to children who are deprived of

19 <South Africa: research is discounting myth about orphans’ IRIN Pulse News, (10 November

2006), available at: http://www.plusnews.org/aidsreport.asp?reportid=6535 [accessed: 15 March

2007].
150 Asabove.

131 See A Case et al., 2004 (n 85 above).
152 Asabove.

13 UNICEF & UNAIDS, 1999 (n 118 above) 17.
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their family environment; hence a limitation to the scope of subject was deemed

necessary.

Another substantive limitation is the selected scope of the research subject. Article 20
of the CRC is applicable to children who are ‘temporarily’ deprived of their family
environment, or ‘in whose own best interest cannot be allowed to remain in that
environment.” *** Article 25(2)(a) of the ACRWC also includes children who are
temporarily deprived of their family environment or who, in their interest, cannot be

brought up or allowed to remain in that environment.*>

The application of the article
is broader than children who are parentless or permanently deprived of family
environment, and it inevitably includes children who are in an abusive, dangerous or
unhealthy family environment. Nevertheless, the focus of the study is strictly on the
children who are in child-headed households as the focus of the study is to examine

the implications of legally recognising child-headed households.

The loss of parents due to AIDS-related illnesses is not the only reason why child-
headed households are formed. For instance, in Rwanda, it is reported that
approximately 13 per cent of the households are child-headed.™® The focus on South
Africa and other countries that have been heavily affected by the HIV epidemic does
not mean that the recommendations from the study are only applicable in the context
of the HIV epidemic.

Although the study is contextualized against the background of the HIV and AIDS
crisis in sub-Sahara Africa, and in Southern Africa in particular, its focus on South
Africa by necessity implies that the study is limited in its geographic scope, and that it
may not be representative of the region. However, South Africa has been selected
principally because it is the first country to legally recognise child-headed households.
Although it is true that there is no one single ‘African setting’ or African society, the
recommendations of the study are applicable to other countries facing similar
challenges. Limited resources and weak infrastructure are common difficulties in most

of the African states. While the study recognises that the different levels of available

14 Art 20 of the CRC.
1% Art 25(2) (a) of the ACRWC.
16 A Bequele, 2007 (n 18 above) 3.
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resources of states may hinder the effective implementation of the recommendations,
considering the common difficulties in various African societies, it hopes to
contribute in designing a support system based on a rights-based approach to protect
children in child-headed households.

Finally, methodologically, the study is limited because it mainly consists of desk
research. However, supplementary information was obtained from as wide a range of
sources as possible, and efforts were made to overcome the inherent limitation of desk

studies by including informal interviews with interested parties in chapter 4.
1.9  Conclusion

Children who are temporarily or permanently deprived of their family environment
have the right to alternative care, and special protection and assistance. The
importance of the right to alternative care, and special protection and assistance
cannot be exaggerated in the midst of the HIV epidemic because an unprecedented
number of the children are, and continue to be, temporarily or permanently deprived
of their family environment. The combination of a dramatically increasing number of
children deprived of their family environment and a decreasing number of adults who
can provide care to such children resulted in the increasing number of children living

on streets and in child-headed households without adult supervision.™’

Considering its importance, the right to alternative care, and special protection and
assistance for children deprived of their family environment has received far too little
attention. There are several reasons for the lack of attention. One could be the
misperception that children are being adequately taken care of by extended families,
and that the extended families will continue to absorb children who are orphaned.
Another reason could be related to children’s legal status. Despite their rights,
children are often not in a position to voice their needs and concerns or enforce their
rights. Furthermore, the conventional interpretation of the right may not reflect the
realities in many African societies, such as the states’ genuine inability to provide

foster care, adoption or institutionalised care to all children who are deprived of

137 See CRC Concluding Observations (n 104 above).
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family environment; and the increasing number of children who are deprived of their
family environment but for whose best interests cannot be placed in a conventional

form of alternative care.

South Africa developed a comprehensive legal framework to protection children’s
rights, including children who are deprived of their family environment. The
innovative feature of the South African model is that it has legally defined a ‘child-
headed household’ and included protection and support measures for such households.
The South African legal framework is a valuable example to other African countries
facing similar challenges: an increasing number of children in need of alternative care
and the limited human and material resources to provide conventional alternative care
to those children. Especially, there is an increasing trend in Africa looking to
recognised child-headed households in their legal framework. For instance, in
Uganda, amendments to the existing Children’s Act are drafted to include a definition
of ‘child-headed households’, which is based on the South African Children’s Act.™®
The draft Child Care and Protection Bill in Namibia also provides support to child-
headed households.**® The 2008 Child Act in Southern Sudan requires all levels of the
government to register child-headed households and provides protection and
assistance to such households.*® Although the Act does not specifically include
‘child-headed households’ in the definition of ‘children in need of special need and
protection’, but it includes children who are abandoned, orphaned or uncared for by

their parents or guardians.*®*

The move towards legally recognising child-headed households as a placement of care
for children deprived of care might be a step towards providing support and protection
to such children. Nonetheless, it is a step that should not be hastily taken. Child-

headed households should only be allowed to exist when all the necessarily conditions

%8 Correspondence with Professor J Sloth-Nielsen on 8 July 2010; The draft Child Care and
Protection Bill in Namibia and the 2008 Child Act in Southern Sudan are discussed in detail in
chapter 3.

19 Information available at: http://www.allbusiness.com/government/government-procedure-

lawmaking-legislation/12708062-1.html [accessed: 8 July 2010].

Sec 117 of the Child Act 10 of 2008; available at:
http://www.unhcr.org/refworld/country,,,LEGISLATION,SDN,456d621e2,49ed840c2,0.html
[accessed: 8 July 2010].

181 gSec 126 of the Child Act (as above).
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are met and mechanisms of state protection and assistance are firmly put in place.
Furthermore, such measures to protect and support children in child-headed

households should follow the principles of the children’s rights.

The concept of children’s rights is not new in Africa. All African states, except
Somalia, have ratified the CRC. In addition to the CRC, in Africa, the ACRWC,

9,282 came into force in 1999 to

which is ratified by 45 countries as of September 200
provide further protection to children on the continent. In many countries, children’s
rights are protected in their constitutions. Children are mentioned in constitutions of
28 African states in one way or another.’®® Also, several countries are in the process
of developing a legal framework to protect children’s rights or have already
developed a comprehensive children’s rights framework. In 13 African states,
comprehensive legislation dealing with children’s rights is either in force or in the
various levels of the drafting process.®* However, it should be noted that the
development a legal framework to protection children’s rights is a part of state
obligation. The equally important obligation is to effectively implement the legal

framework by putting in place an appropriate administrative and policy framework.

In the following chapter, the need of strengthening the legal and policy framework
and intensify the government intervention to protect children who are deprived of

62 Signatory, accession and ratification table is available at: http://www.africa-

union.org/root/au/Documents/Treaties/List/African%20Charter%200n%20the%20Rights%20an
d%20Welfare%200f%20the%20Child.pdf [accessed: 28 September 2009].

28 states include Angola, Benin, Burkina Faso, Burundi, Cameroon, Cape Verde, Comoros,
Republic of Congo, Equatorial Guinea, Eritrea, Ethiopia, Gabon, The Gambia, Ghana, Guinea,
Lesotho, Madagascar, Malawi, Mozambique, Namibia, Rwanda, Sao Tome & Principe, Senegal,
Seychelles, South Africa, Sudan and Zambia.

163

164 J Sloth-Nielson & B D Mezmur, ‘Surveying the research landscape to promote children’s legal

rights in an African context’ (2007) 7 African Human Rights Law Journal 333, Ghana, Kenya,
Madagascar, Nigeria, Uganda and South Africa have comprehensive children’s rights in place.
In Lesotho, Malawi, Mozambique, Namibia and Swaziland, a comprehensive children’s rights
law is either in drafting stage or in parliamentary process. The Malawian Parliament has drafted
a CHILD (CARE, PROTECTION AND JUSTICE) BILL, 2003, which updates the previous
Child and Young Persons Act and consolidates all child related legislations. In Lesotho, the
Education Act was passed in 2010 protecting children’s right to free and compulsory primary
education. Botswana passed the Children’s Act in 2009. Southern Sudan passed the Child Act
2008. The text is available at:
http://www.unhcr.org/refworld/country,, LEGISLATION,SDN,456d621e2,49ed840c2,0.html
[accessed: 5 July 2010] South Africa has passed Children’s Act no 38 of 2005 and some part of
the Act came into force on 1 July 2007. The parts that are most relevant for the thesis, which are
contained in the Children’s Amendment Act came into force on 1 April 2010. Zambia is in the
process of drafting the minimum standard document to regulate the standard of foster care.
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their family environment has been explored. The chapter highlights the factors leading
to the change of the role of the traditional Africa extended family network in the

context of the HIV epidemic.
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CHAPTER TWO

Who cares?

The changing role of African extended families

2. Who cares?
The changing role of African extended families

2.1 Introduction

2.2 Traditional role of African families:
an anthropological perspective

2.2.1 Family as an informal social security provider
2.2.2 Foster care by relatives
2.3 Changes in the family structure
2.3.1 Labour migration
2.3.2 Urbanisation
2.3.3 The HIV epidemic
(i)  Overview of the impact
(i) Impact on families and family structure
(iii) Children in times of AIDS
(iv) Coping by providing ‘good enough

care’?

2.4 Conclusion
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2.1 Introduction

In many societies, extended families perform various important functions. Often, the
extended family network is the first line of defence in times of misfortune. It is a
source of financial, emotional and physical security against various difficulties. The
strong family network system or kinship network is not only common to African
societies, but has also played a role in other societies in Asia, Latin America and
Europe.! Although it is important not to overemphasise or romanticise the role played
by the extended family network system,? there is no denying that, in Africa, the
extended family network is one of the main coping mechanisms where there is a lack

of an institutionalised social security system.®

Traditionally, in Africa, family provided the most reliable social security to its
vulnerable members, such as the poor, children and elderly.* The traditional care
system was built in complex family systems which ensured the reciprocal care and
assistance among generations.” Partly due to the tradition of informal foster care by

extended families, governments in Africa have been slow at intervening in care

R Dirks, ‘Social responses during severe food shortages and famine’ (1980) 21/1 Current
anthropology 25, Robert Dirks explains how kinship and friendship network played an
extremely important role during the famine in Western Netherlands in 1944-1945; R M Safman,
‘Assessing the impact of orphanhood on Thai children affected by AIDS and their caregivers’
(2004) 16/1 AIDS Care 11-19, R M Safman examines the coping strategy of Thai families and
observes that “intra-familiar fostering arrangement may prove even more central in Thailand
than they are in Africa.” He bases his argument on the fact that in Thailand, child-headed
households, which are seen as an important extended family coping strategy, are viewed less
favourably.

J lliffe, The African poor: a history, Cambridge University Press (1987) 7.

J lliffe, 1987 (as above) 7, lliffe identified four means of survival in Asia and Europe;
institutions established by the society as a whole, informal and individual charity, the poor
initiated organisations and their own efforts. He further suggested, however, that the scarcity of
such institutions resulted Africans’ hostility towards institutional care for the poor.; see also A
Adepoju & W Mbugua, ‘“The African family: an overview of changing forms’ in A Adepoju (ed)
Family, population and development in Africa, Zed Books (1997) 43; J Goody, ‘Futures of the
family in rural Africa’ (1989) 15 Population and Development Review: supplement - Rural
Development and Population: Institutions and Policy 119-144.

N A Apt, ‘Ageing and the changing role of the family and the communities: an African
perspective’ (2002) 55 International Social Security Review 39.

> N A Apt, 2002 (as above) 39.
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practices of children who are orphaned, abandoned, or abused in a family setting.®

Such tradition minimised the necessity of government intervention.

However, as society changes, the role and structure of the extended families have also
changed. Due to poverty, urbanisation, migration, the development of a cash
economy, westernisation and labour movements, the kinship network system has been
undergoing thorough restructuring and reorganisation. ’ It is true that extended
families are still the major provider of social safety nets in various African societies.®
Nevertheless, there has been an over-reliance on the kinship network system, and the
HIV epidemic might serve as a last blow to already overstretched extended family
resources.’ Without a speedy and adequate government intervention, traditional
‘orphan care’, which relied almost exclusively on extended families, will not be able

to sustain itself.*°

The chapter explores the changing role and capacity of the kinship network system in
African societies and the consequent need for alternative methods of care for children
who are deprived of their parental care. The chapter examines the factors leading to
the change in traditional kinship relationship and provides a brief overview of the
impact of the HIV epidemic on the workings of the traditional family network system.
Despite the important role played by the extended family network in Africa, many
anthropologists argue that, in Africa, there is no equivalent term to the Western notion

of family.' The family is a much more inclusive notion in the African usage than in

Children at the Centre: a guide to supporting community groups caring for vulnerable children,
Save the Children UK (2007) 1.

G Foster, ‘The capacity of the extended family safety net for orphans in Africa’ (2000) 5/1
Psychology, Health and Medicine 56.

8 See A Adepoju & W Mbugua, 1997 (n 3 above); A B C Ocholla-Ayayo, ‘African family
between tradition and modernity’ in A Adepoju (ed) Family, population and development in
Africa, Zed Books (1997).

See C Cross, ‘Sinking deeper down: HIV/AIDS as an economic shock to rural households’ in
(2001) 32/1 Society in Transition 133-145; C Baylies, ‘The impact of AIDS on rural households
in Africa: a shock like any other?’ (2002) 33/4 Development and Change 611.

10 S Tsegaye, HIV/AIDS, orphans and child-headed households in sub-Saharan Africa, African

Child Policy Forum (2008) 16.

1 D W Sabean, ‘The history of the family in Africa and Europe: some comparative perspectives’

(1983) 24/2 The Journal of African History 164.
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Euro-American usage.'” Marks and Rathbone partly attribute the lack of studies on
African family history to the problem of definition and argue that in pre-modern
Africa, the term “family’ itself was problematic.*® To understand the African notion of
family, one must ask three pertinent questions:'* How was ‘family’ understood in the

African context? What were its functions? What is it changing into?

Following the introductory section, section 2.2 examines the traditional role of the
extended family network in various traditional African societies based on
anthropological studies on kinship relationships. Section 2.3 examines myriad factors
that affect the functions of the traditional extended family network system in modern
African societies such as urbanisation, labour migration and the HIV epidemic.
Although the section is not expressly divided into pre- and post-AIDS African
societies, giving separate consideration is important, as the epidemic has an
unprecedented impact on every section of African societies. The section shows how
the epidemic affected and changed the African social fabric and created the need for a
stronger and different type of governmental intervention in matters relating to the care
of children, among others. It is true that the extent of such resilience is different from
society to society. For instance, in rural communities, the respect for an extended
family network is better preserved compared to more urbanised communities.™ In
many communities, the extended family network continues to be the major social
security provider to a large extent. However, as illustrated in the section, the extended
family network that once epitomised African family life is changing in the face of

strings of modern challenges. Section 2.4 is the concluding section of the chapter.

2. AB C Ocholla-Ayayo, 1997 (n 8 above) 60.

13 S Marks & R Rathbone, ‘The history of the family in Africa: introduction’ (1983) 24/2 The
Journal of African History 149; Also see M Vaughan, ‘Which family?: problem in the
reconstruction of the history of the family as an economic and cultural unit’ (1983) 24/2 The
Journal of African History 276, Vaughan attributes the scarcity of direct historical sources for
the history of family in most part of Africa and for most part of African history directly to the
problem of ‘family’ as a unit of analysis. She argues that ‘family’ is a too ill-defined concept for
the study of the family.

¥ A Armstrong, ‘Law and the family in Southern Africa’ in A Adepoju (ed) Family, population,

and development in Africa, Zed Books (1997) 187.

1 G Foster, ‘Safety nets for children affected by HIV/AIDS in Southern Africa’, R Pharoah (ed) A
generation at risk? HIV/AIDS, vulnerable children and security in Southern Africa, Institute for
Security Studies, Monograph Series No 109 (December 2004).
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2.2 From the traditional to modern African family: an anthropological
perspective

2.2.1 Family as an informal social security provider

John Roscoe proclaimed in his study of the Baganda:*®

Real poverty did not exist. When a member of a clan wished to buy a wife, it was the
duty of all the other members to help him to do so; when a person got into debt, the
clan combined to assist him to pay it, or if a clansman was fined, the clan helped to
pay the fine. There were no orphans, because all the father’s brothers were fathers to a
child; and the heir to a deceased person immediately adopted and became responsible
for the children of the latter.

This utopian vision of the Bagandan society might not be applicable to all other
African societies. Different cultures and tribes had their own particular weakness and
cruelty; their own particular categories of unsupported and abandoned poor based on
taboos and superstitions.'” In the same way that it would be misleading to talk about
‘Africans’ as a homogenous group, it is misleading to talk about the homogenous

*18 or “African family tradition® as an absolute point of reference. For

‘African family
example, despite the importance of kinship relations and extended family life in most
part of Africa, it was common for Amhara to leave their parents upon their marriage
and form a new household.'® The extended family had little significance and poor
Amhara had little support from kinsmen.? Nonetheless, African families in general
provided, and still continue to provide, an important social security to family

members in difficulties and the extended family network system continues to perform

16 J Roscoe, The Baganda, an account of their native customs and beliefs (Frank Cass & Co.,

1965) 12.

J lliffe, 1987 (n 2 above) 7, 59 & 70; Each society has its own categories of people who had no
support from extended families. It could be orphans in one society, childless elderly in another
or barren women. Further it was noted that victims of epilepsy and especially leprosy sufferers
were excluded from the society with unusual cruelty. O N Gakuru et al., ‘Children in debt: the
experience of street children in Nairobi’, J L P Lugalla & C G Kibassa (eds) Poverty, AIDS, and
street children in East Africa, Edwin Mellen Press (2002) 27-28.

A Adepoju, ‘Introduction’ in A Adepoju (ed) Family, population and development in Africa, Zed
Books (1997) 8.

19 J1iffe, 1987 (n 2 above) 15 & 16.
20

17

18

As above, 15 & 16. The author notes the uncommonly weak family solidarity as a main reason
for little family support for the poor.
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the role of safety net.! The traditional households also played a role of distribution
and redistribution of food and other goods among members to ensure that every

member was taken care of and benefited from the product of communal labour.?

The role of the extended family as a social security provider is more pronounced in
countries with weak public social security mechanisms.* Although the semi-
institutionalised charity or self-help organisations also existed in Africa, the
institutionalised social security system was, and still is, weak if not non-existent in the
majority of African states.?* Therefore, traditional social security measures, which
consist of mutual assistance within the family, clan and tribes, played a vital role in
assisting needy members of the community.?® The extended families continue to play
an important role as an informal social security provider. A study by the World Bank
found that in Tanzania, AIDS affected households were mainly supported by relatives
and community groups such as savings clubs or burial societies and only roughly
around 10 per cent of their needs were met by NGOs and other agencies.? In Kenya,
41 per cent of total HIV-related expenditure came directly from Kenyan citizens on an
individual basis; in Rwanda, 93 per cent of HIV-related spending was out-of-pocket
spending by private citizens;?’ in the Kisesa community of Northwest Tanzania, 93
per cent of children who are orphaned were supported by extended family members.?®
Furthermore, a study by Save the Children claims that ‘out-of-pocket spending by

2L J1liffe, 1987 (n 2 above) 7.

22 O N Gakuru et al., 2002 (n 17 above).

7 Zimmer & J Dayton ‘Older adults in sub-Saharan Africa living with children and

grandchildren’ (2005) 59/3 Population Studies 296.

24 J Tliffe, 1987 (n 2 above) 7; also see D Ghai, ‘Social security priorities and patterns: a global

perspective’, Education and outreach programme Discussion paper DP/141/2002, International
Institute for Labour Studies, 13, available at:
http://www.ilo.org/public/english/bureau/inst/download/dp14102.pdf [accessed: 7 July 2007].

2 D Kayongo-Male & P Onyango, The sociology of the African family, Longman (1984) 81; J

Iliffe, 1987 (n 2 above) 7; A B C Ocholla-Ayayo, 1997 (n 8 above) 71.

2% G Mutangadura, D Mukurazita & H Jackson, ‘A review of household and community responses

to the HIV epidemic in the rural areas of sub-Saharan Africa’, UNAIDS Best practice collection,
Geneva, cited in G Foster, ‘Under the radar - Community safety nets for children affected by
HIV/AIDS in poor households in sub-Saharan Africa’, UNRISD/ Training and Research Support
Centre (January 2005); also cited in G Foster, ‘Children who live in communities affected by
AIDS’ (2006) 367 Lancet 701.

2 G Foster, 2005 (as above) 15.

8 E O Nyambedha et al., ‘Policy implications of the inadequate support systems for orphans in

Western Kenya’ (2001) 58 Health Policy 93.
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households ... is the largest single component of overall HIV and AIDS expenditure
in African countries.’® These examples clearly reflect the realities of many African
states: a weak social security and health care system, and a compensatory role of

extended family.

Formal social security can be broadly defined as governmental programmes or
measures that aim to provide economic assistance to people who are financially
vulnerable due to old age, disability or other dependency.® In the simplest terms, the
main objective of most social security provisions is to ensure access to health care and
basic income security.®! The institutionalised social security system is difficult to
achieve in Africa, mainly due to the lack of resource and appropriate infrastructure. In
many states, the majority of people are employed in the informal sector with low
wages. In low-income developing countries, nearly 85 per cent of the work force is
employed outside of the formal sector.®? For instance, in Malawi, an estimated 84 per
cent of the population lives in rural areas and the majority of them are engaged in
subsistence farming.® Moreover, over half of its population is living in extreme
poverty.® In countries such as Malawi, where the majority of the population is
extremely poor and lives off the land by subsistence farming, a conventional social
security system, which relies on the contribution from the formal sector of economy,
is difficult to sustain. Income-related taxes are difficult to impose when the majority

2 G Foster, Bottlenecks and drip-feeds: channelling resources to communities responding to

orphans and vulnerable children in southern Africa, Save the Children (2005) 1; G Foster, 2006
(n 26 above).

% See D Kayongo-Male & P Onyango, 1984 (n 25 above) 80.

3 Social security: a new consensus, ILO: Geneva (2001) 38; A Tostensen, ‘Towards feasible

social security systems in sub-Saharan Africa’ (2004) 5 Chr. Michelsen Institute Development
Studies and Human Rights Working Paper, available at: www.cmi.no/publications [accessed: 10
July 2007] Tostensen states, ‘amelioration, prevention and development’ as the main aim of the
social assistance programmes. See Tostensen, 2004, 3.

2 WIEGO Programme Areas: social protection, cited in A H Dekker, ‘“The role of informal social

security in an inter-generational society’, paper submitted for International Social Security
Association 4™ International Research Conference on Social Security, Social security in a long
life society, Antwerp, Belgium (5-7 May 2003).

33 Statistics from United Nations International Strategy for the Disaster Reduction, available at:

http://www.unisdr.org/eng/country-inform/malawi-general.htm [accessed: 17 December 2009].

% According to the UNDP HRD 2004, 76.1 % of the population lives below $2 a day and 65.3 %
lives below the national poverty line in Malawi.
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of the population does not have a sufficient and regular income.*® Therefore,
governments often do not have a regular source of income to develop a reliable social

security infrastructure.*®

Furthermore, public social security programmes often fail to reach the people who are
in the most vulnerable position. In South Africa, there are three grants that are
available for children: child support grant; care dependency grant and foster child
grant. ¥ South Africa has one of the most comprehensive social assistance
programmes in Southern Africa.®® In 2009, the Department of Social Development
reported that as of April 2009, 8.8 million children were receiving child support
grant.®* As of 1 January 2010, the chid support grant is expanded to cover children
who were born on or after 1 October 1994.%° In general, to access such grants, the
applicants are required to provide documents such as the ldentity Book (ID) of the
applicant, the child’s ID, or a birth certificate and proof of income.** In addition to
that, to apply for a foster child grant, the applicant is required to provide a court order
allowing the applicant to foster from the Children’s Court. For a care dependency
grant, the applicant is required to submit a medical report of the child from a medical
officer.*> Where the basic documents are lacking, other documents, such as a sworn
statement on a form provided by the South African Social Service Agency and, where
available, the proof that formal identification documents have been applied for at the

Home Affairs.*® Such documents could be supported by a sworn statement by a

% A Maes, ‘Informal economic and social security in sub-Saharan Africa’ (2003) 56/3-4

International Social Security Review 43; A Tostensen, 2004 (n 31 above) 7.
% A Maes, 2003 (as above) 43.

8 Social Assistance Act No 13 of 2004.

38 E Kaseke, ‘The role of social security in South Africa’ (2010) 53 International Social Work

160.

% S Pendlebury et al., South African Child Gauge 2008/2009, Children’s Institute, University of
Cape Town (2009) 14.

40 South Africa Government Gazette, No 32853 (31 December 2009).

4 J Sloth-Nielsen, Realising the rights of children growing up in child-headed households: a guide

to laws, policies and social advocacy, Community Law Centre, University of Western Cape
(2004) 27-28.

# JSloth-Nielsen, 2004 (as above) 27-28.

Reference Guide to Paralegals, Black Sash (February 2010) 35. However, the grants will be
discontinued if the applicants do not apply for the formal documents within three-month period
or fail to return the proof of the application to the SASSA within the three-month time frame. In
Alliance for Children’s Entitlement to Social Security v Minister for Social Development, the
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reputable person who knows the applicant, and other documents such as baptismal
certificate, school reports or clinic cards.** However, obtaining such documents can
be challenging as people are unaware of the format and information required to put in
the statement or affidavit to assess the grants.*®

Also, in-kind programmes targeting children, such as school feeding programmes,
although important, can hardly be universal, as they may not reach the most
vulnerable children who are forced out of school.* The development of an informal
social security system, whether kinship-based or community-based, is, therefore, an
adaptive mechanism of poor people who are excluded from the formal social security
system.*” The existence of a strong kinship networks may not be unique in Africa, but
in the absence of a formal institutionalised social security system, the kinship network
system is proving to be vital in various African societies, both traditional and
modern. * The importance of the extended family network system against the
economic and social hardships is also illustrated in language. In several African
languages, the word for ‘poor’ suggests a lack of kin and friends.*® Although the

existence of a weak family tie is unlikely to be the only cause of the extreme poverty,

High Court held that the lack of basic documents should not prevent children from assessing
grants. See S Pendlebury et al., 2009 (n 39 above) 14.

4 Black Sash, 2010 (as above).

4 For further information on the required documents, see

http://www.services.gov.za/ServicesForPeople/Socialbenefits/socialservices/childsupportgrant.a
spx?Language=en-ZA [accessed: 29 July 2009].

4 M Grosh, ‘“Weaving the social safety net’, Presentation at conference: Protecting the vulnerable:

the design and implementation of effective safety nets, (December 2-13, 2002) The World Bank,
Washington DC, slide 41; also cited in G Foster, 2005 (n 26 above).

" AH Dekker, 2003 (n 32 above) 8.

8 J Aldous, ‘Urbanisation, the extended family, and kinship ties in West Africa’ (1962) 41/1
Social Force 11. Although it is observed that due to urbanisation and weakening of the kinship
ties, the assistance obligation to relatives has lessened, still the extended family network system
substitutes for a ‘non-existent public welfare programme.” A Maes, 2003 (n 35 above) 45 & 55
The most reliable source of informal social security is the ‘household-based system’ which is
based on the strong family ties in Africa.; A B C Ocholla-Ayayo, 1997 (n 8 above). Ocholla-
Ayayo suggests that despite existence of limited government-supported social security schemes,
people preferred to depend on the members of kinship group. Various interrelated factors that
may explain it include the difficulty of accessing those formal social security measures and slow
and unreliable service delivery.

9 J liffe, 1987 (n 2 above) 7; J Vansina, The Tio Kingdom of the middle Congo 1880-1892,
London (1973) 306. Vansina’s study on the Tio kingdom in Congo shows that poverty is
understood as ‘not having many kinsmen, being alone and powerless.’
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the identification of poverty with a lack of family support was common in the

twentieth-century Africa.*

The importance of the extended family network as a social security system is
illustrated in the vast amount of anthropological work on African tribes. For instance,
in the Kavirondo culture in west Kenya, the close clan organisation based on the
genealogical relationship made sure that no individual became socially or
economically destitute.>® The close kinship relationship is further illustrated by the
usage of the kinship terminology, such as father, mother, brother and sister. The terms
are used much widely; the term baba wange (my father) is used to address all the

married men of the speaker’s clan who belong to the generation of his natural father.

The extension of the kinship terminology beyond the immediate family does not
necessarily mean that there was no distinction between the immediate family and
other members in the lineage.>® Nevertheless, it implies the close kinship relationship,
especially during the crisis. As shown in Bantu culture, if one’s father dies, one of the
nearest kin stepped in automatically;>* hence orphanhood, widowhood and other
hardships, despite their personal nature, were dealt with collectively and were not

faced alone.>® Similar cultural practices can also be found in the Shona people in

0 J1liffe, 1987 (n 2 above) 53.

5 G Wagner, The Bantu of Western Kenya: with special reference to the Vugusu and Logoli vol | ,

Oxford University Press (1970) 73; It is also observed that the Xhosa showed a high level of
reciprocity and mutual aid that worked as a self-regulated welfare system. See J lliffe, 1987 (n 2
above) 70-72.

2 G Wagner, 1970 (as above) 72.

>3 M F C Bourdillon, The Shona peoples: an ethnography of the contemporary Shona, with special

reference to their religion, Mambo Press (1976) 44.

> G Wagner, 1970 (n 51 above) 72; J C Caldwell & P Caldwell, while trying to explain why
fertility rate is high in Africa, states that culturally differential treatment between children was
seen as ‘an offence against the lineage and against the children’s grandparents’. Although such
assertion is a generalisation, it illustrates strong family ties based on a sense of obligation. See
Caldwell & Caldwell, ‘Is the Asian family planning program model suited to Africa’ (1988) 19/1
Studies in Family Planning 24

% J Goody, 1989 (n 3 above) 122; I Schapera ‘The old Bantu culture’ in I Schapera (ed) Western
civilization and the natives of South Africa: studies in culture contact, London (1935) 15-16
Schapera also notes the similar findings in South Africa. Kinship members were obliged to assist
each other in most of the major domestic tasks and economic activities; It was further noted that
among the Xhosa, destitute children were rare as orphaned children were taken care of by the
father’s brother. See H Lichtenstein cited in J lliffe, 1987 (n 2 above) 72; O N Gakuru et al., (n
17 above) 26.
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Zimbabwe.>® The kinship terms were extended beyond immediate family and upon
the death of a father, the next of kin assumed the legal and economic
responsibilities.”” Abebe and Aase’s study of the Ethiopian extended family system
distinguishes between two patterns of extended family structures; blood-related
extended families and ‘fictive kinships’.® Fictive kinships indicate people, who
despite having no blood relations, have deliberately created social ties based on
common ground, such as religion, gender or social status, to assist each other.
Religious-based brotherhood or sisterhood are the examples of ‘fictive’ kinship
networks. The example above demonstrates that the concept of extended family in

some African societies may not be restricted only to blood ties.
2.2.2 Foster care by relatives

Another important characteristic of the African family life is the frequency of foster
care arrangements.>® For example, in Gonja, a kingdom in northern Ghana, foster care
was frequent and often considered to have a positive influence on children’s
socialisation.*®  Although in some cases, foster parents asked for a specific child to
foster, in the majority of the cases, children were from homes broken either by the

death of parents or parents’ divorce.*

% M F C Bourdillon, Where are the ancestors? Changing culture in Zimbabwe, Harare: University

of Zimbabwe (1999) cited in C Nyamukapa & S Gregson, ‘Extended family’s and women’s
roles in safeguarding orphans’ education in AIDS-affected rural Zimbabwe’ (2005) 60 Social
Science & Medicine 2158.

> M F C Bourdillon, 1976 (n 53 above) 43.

%8 T Abebe & A Aase, ‘Children, AIDS and the politics of orphan care in Ethiopia: The extended
family revisited” (2007) 64 Social Science & Medicine 2059.

% D Kayongo-Male & P Onyango, 1984 (n 25 above) 6 & 19. Although the tradition of fosterage
is common in many African states, foster care in a formal and legal sense is not common in
Africa. The same goes for adoption. Informal adoption by the extended family is a common
tradition. Adoption in a formal sense is not a common practice in the most parts of Africa. See
Caring for children affected by HIV and AIDS, UNICEF-Innocenti Research Centre (IRC)
(November 2006) 18.

P Mayer, Socialisation: The approach from social anthropology, Tavistock publications (1970)
52.

1 p Mayer, 1970 (as above) 58
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The tradition of foster care arrangements was used to provide for children in crisis®
and also to reemphasise kin solidarity. Even today, fostering serves certain economic
functions. Research done in Burkina Faso illustrates that child fostering is often used
as a ‘risk coping mechanism’.®® For instance, households that experience economic
difficulties or suffer from particularly severe economic shocks are more likely to send
children to be fostered. In turn, households that are perceived to be able to provide
better educational or job opportunities are more likely to receive children. Fostering
can be also due to the marital status of the parents. When a mother is young or
unmarried, the child is more likely to be fostered by grandparents.®* Children are also
likely to be fostered when parents are divorced or a divorced person is remarried.®®
The extended families are more likely to take on a role of fostering rather than risk the
child being mistreated by unrelated step-parents.®

The tradition of fostering still persists in various parts of Africa.®’ In the late 1990s,
Page showed, using the data from the World Fertility Survey and the Demographic
and Health Survey, that 21 per cent of under 15 year-old children in Lesotho were not
living with their parents; in Cote d’Ivoire, 21 to 22 per cent of children were fostered
by relatives; 13 to 28 per cent in Ghana; 14 to 24 per cent in Cameroon; nine to 17 per
cent in Kenya; and nine to 14 per cent in Nigeria.?® While the reasons for fostering in
those countries were not investigated, the data indicate several factors. First of all, the
high incidence of fostering may mean that the strong extended family network still
exists, and it is reinforced through fostering practices. For instance, in Lesotho it was

a common practice for the eldest child to live with his or her maternal grandparents

62 A Shorter, The East African Societies, Routledge & Kegan Paul (1974) 76.

63 R Akresh, ‘Risk, Network Quality and Family Structure: Child Fostering Decisions in Burkina

Faso’ (January, 2005) IZA Discussion Paper No 1471: Yale University Economic Growth
Centre Discussion Paper No 922, available at: http://ssrn.com/abstract=643163 [accessed: 23
April 2007] 2 & 20.

o J C Caldwell, ‘The impact of the African HIV epidemic’ (1997) 7/2 Health Transition Review
178.

% JC Caldwell, 1997 (as above) 178.

% Asabove 178.

o7 See K Deininger et al., ‘AIDS-induced orphans as systemic shock: magnitude, impact and

programmic interventions in Africa’ (2003) 31/7 World Development 1213.

68 H Page, ‘Childrearing versus childbearing: co-residence of mother and child in sub-Saharan

Africa’, in R J Lesthaeghe (ed) Reproduction and social organisation in sub-Saharan Africa,
Berkeley: University of California Press (1998) 401, cited in J C Caldwell, 1997 (n 64 above)
178.
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when he or she was young.*® Young boys were often sent to help with agricultural
chores and girls were sent to provide domestic help for other relatives who were old
or whose children were too young.”® Such arrangements spread the cost and benefit of
child rearing among wider family units.”* On the one hand, it could mean that
relatives are still willing and able to foster children to improve their educational and
job opportunities. On the other hand, it may also indicate the growing number of
children who are unable to remain with their natural parents because of economic
difficulties or death of parents. Caldwell’s study in 1997 showed that there were
generally more rural-to-urban migrations of children than the other way around. "
However, recently, children’s migration pattern shows a big increase in the urban-to-

rural migration.”

Rural-to-urban fostering is important in several ways. Rural-to-urban fostering
mitigates income inequalities between rural and urban households.” A larger and
poorer rural household can delegate some of the child rearing cost to a smaller and
wealthier urban household. ”® Furthermore, such arrangement may present more
educational and economic opportunities for children from rural areas, which, in turn,
increases the social mobility of the children.’® Interestingly, although a rural-to-urban
migration of children is more common in many African societies, a recent research
shows that an ‘AIDS-related migration’ is largely urban-to-rural.”” The reasons could

be that the HIV prevalence is higher in urban areas than rural areas. Also many

o N Ansell & L van Blerk, HIV/AIDS and children’s migration in Southern Afiica, Southern
African Migration Project (2004) 10.

N Ansell & L van Blerk, 2004 (as above) 10.

" C S Stokes, ‘Explaining the demographic transition: Institutional factors in fertility decline’

(1995) 60/1 Rural Sociology 12.

2. JC Caldwell, 1997 (n 64 above) 179.

n R Monasch & J T Boerma, ‘Orphanhood and childcare patterns in sub-Saharan African: an

analysis of national surveys from 40 countries (2004) 18/2 AIDS 64.

“ B Bigombe & G M Khadiagala, ‘Major trends affecting families in sub-Saharan Africa’

available at: http://www.un.org/esa/socdev/family/Publications/mtbigombe.pdf, [accessed: 8
May 2007] 9.

" BBigombe & G M Khadiagala (as above) 9.

® Asabove 9.

" N Ansell & L van Blerk, 2004 (n 69 above) 2.
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children in urban areas live in nuclear family units. Therefore, when their parents die

of AIDS-related illnesses, children often move in with their relatives in rural areas.’®

However, it is not to say that the fostering arrangement always brings a positive
outcome. In many cases, the decision to foster is motivated by the economic
productivity of the child.” In a study on children affected by the HIV epidemic in
Malawi, it has been pointed out that, in some cases, the reason for fostering a child
was the desire ‘to use the child as an unpaid domestic servant’.®® Many guardians
cited the above reason, among others, for preferring to foster a girl child. ®
Furthermore, fostering does not necessarily guarantee better opportunities for
children. For instance, the comparison between non-fostered children and fostered
children on primary school enrolment in Burkina Faso shows that fostered children
showed a slightly lower enrolment rate.®” Ainsworth’s study in Céte d’Ivoire also
shows that fostered children are less likely to be enrolled in school than biological
children in the same households.® Also, fostered children show a higher rate of
housework participation when compared to biological children.®* Moreover, studies in
West and East Africa show that children growing up with non-biological parents have

more health and educational problems than non-fostered children.®

Other related studies show that the treatment of fostered children also depends on
whether the children were ‘pulled’ to another household, for instance, to be cared for

by a childless couple, or ‘pushed’ to another household, for instance, due to a marital

® N Ansell & L van Blerk, 2004 (as above) 15.

" G Gibbison & C Paul ‘Foster care and the educational attainment of Jamaican children’ (2005)

24 Population Research and Policy Review 108.

80 G Mann, Family matters: the care and protection of children affected by HIV/AIDS in Malawi,

Commissioned by Save the Children USA (2002) 29.

G Mann, 2002 (as above) 29; In the study, it was also noted that some guardians preferred to
foster a girl child in order to marry the child or to benefit from a man who would marry the
child.

8 R Akresh, 2005 (n 63 above) 3.
83

81

M Ainsworth, ‘Economic aspect of child fostering in Cdte d’Ivoire’ (1996) 8 Research in
Population Economics 25-62 cited in G Gibbison & C Paul, 2005 (n 79 above).

8 G Gibbson & C Paul, 2005 (n 79 above).

8 J P M Ntozi, ‘Effect of AIDS on children: the problem of orphans in Uganda’ (1997) 7 Health
Transition Review 24.
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breakdown.®® Oleke et al. shows how fostering children who are orphaned differed
from the ‘exchange of children’ in the Langi society in Uganda.®” The study further
shows that children who are orphaned were called ‘atin kic’ (meaning orphans in the
Langi language) instead of their names indicating their inferior position in the
family.®® A study by Masmas et al. in Guinea-Bissau further illustrates how most
people in their study ‘expect orphans to be stigmatised and neglected within their
community’. * Such findings clearly illustrate the danger of romanticising the
informal foster care of children who are orphaned by relatives. The possible culturally
rooted discrimination against children who are orphaned should be taken into account
when devising laws or policies on alternative care arrangements. Nonetheless,
regardless of the treatment of the fostered children, the culture of fostering provided a
certain social safety net for impoverished families and their offspring.

As several studies illustrate above, the burden of caring for orphans, widows, elderly
and people with disabilities was shared between the members of extended family.*
As observed in the Baganda culture, due to the close kinship relationship, there was
no occasion for the adoption of orphans as children were thought to belong to the
whole extended family network as when their father or mother died, they were always
under the care of other relatives.”* Such traditional care arrangements inadvertently
led to the governments’ reluctance to intervene, as orphaned and vulnerable children
are expected to be cared for within the extended family network.%® Unfortunately,

governments have been slow at realising the rapidly changing economic and social

8o M Urassa et al., ‘Orphanhood, child fostering and the HIV epidemic in rural Tanzania’ (1997)

7/2 Health Transitional Review 151; H R Aspaas, ‘AIDS and orphans in Uganda: geographical
and gender interpretation of household resources (1999) 36/2 Social Science Journal 204,

8 C Oleke et al., ““When the obvious brother is not there”: Political and cultural contexts of the

orphan challenge in northern Uganda’ (2005) 61 Social Science & Medicine 2631.

88 COleke et al., 2005 (as above) 2631

8 T N Masmas et al., ‘The social situation of motherless children in rural and urban areas of

Guinea-Bissau’ (2004) 59 Social Science & Medicine 1237.

% MF C Bourdillon, 1976 (n 53 above) 43.

% J Roscoe, 1965 (n 16 above); E.E. Evans-Pritchard, Kinship and marriage among the Nuer,

Clarendon Press: Oxford (1995); Evans-Pritchard also observed that in Nuer, the similar cultural
belief that children were considered to have belonged to wider kinship network prevailed. It was
observed that a child was born into “a wider circle than the family, in a sense that all those who
share the homestead with the father and adjacent homesteads take an interest” in the child’s
well-being.

% D Kayongo-Male & P Onyango, 1984 (n 25 above) 88.
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circumstances that make it difficult, if not impossible, for the extended family to take

on the burden of care.

2.3 Changes in the family structure

The extended family network system worked as an effective social security provider
in traditional agricultural societies where the communities were comprised of
extended family members working as largely self-sufficient economic units. However,
the role of family as a unit of ‘production, consumption, reproduction and
accumulation’ changed as the socio-economic environment in which they operate
changed.®® Living in large extended households was more common in traditional
agricultural societies and gradually became less so as societies become more
industrialised.** Rapid urbanisation, labour migration and development of a cash
economy, which are closely linked to the westernisation of a traditional socio-
economic structure, brought about the weakening of family ties, and the need to
redefine the functions of the African family.*® However, it is an oversimplification to
view the process, and the extent, of the decline of extended kinship ties as a uniform
phenomenon across Africa. * Depending on the level of industrialisation and
urbanisation, the degree of erosion of the extended family network system differs
from one society to another. Nevertheless, the commonality across the societies is that
an African family network system is changing over time and its reliability as an

informal social security provider is weakening.

As mentioned above, the causes of changes in the African family structure vary.
These factors cannot be seen as an isolated phenomenon, as they are interrelated. For

instance, growing industrialisation based on mineral resources attracts labour forces to

% BBigombe & G M Khadiagala (n 74 above).

% Z Zimmer & J Dayton, 2005 (n 23 above) 296.

% See generally, A B C Ocholla-Ayayo, 1997 (n 8 above); C Oppong, ‘African family systems and

socio-economic crisis’ in A Adepoju (ed) Family, population and development in Africa, Zed
Books (London & New Jersey: 1997); G Foster et al., ‘Factors leading to the establishment of
child-headed households: The case of Zimbabwe (1997) 7 Health Transitional Review 156; N A
Apt ‘Rapid urbanisation and living arrangements of older persons in Africa’, available at:
http://www.un.org/esa/populations/publications/bulletind2_43/apt.pdf [accessed: 8 May 2007]
10.

% A B C Ocholla-Ayayo, 1997 (n 8 above) 71; D Kayongo-Male & P Onyango, 1984 (n 25 above)
34 & 35.
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mines, which in turn speeds up the urbanisation. Urbanisation provides more diverse
work opportunities for people, which further encourages labour migration from rural
to newly urbanised areas. The consequence is that through the process, the African
family structure has gradually transformed from ‘corporate kinship and extended
families towards nuclear families.”®’ Modernisation through industrialisation and the
westernised educational system penetrated many communities and individuals in
Africa nudging them to embrace a lifestyle that is previously unknown to traditional
African societies.® In addition to the changes brought about through urbanisation and
industrialisation, the HIV epidemic caused major changes to the structure of
traditional African family. The impact of the epidemic on the structure of families in
severely affected African states is so profound that it grossly limits the ability of the
extended family network to perform its traditional function as an informal social
security provider. In the following section, the impacts of urbanisation, labour

migration and the HIV epidemic on African society and family are explored.

2.3.1 Labour migration

Africa has a long history of migration in search of opportunities and financial
advantages.” Even before the industrialisation, droughts and floods, which affected
the agricultural production, forced millions of people to leave their habitual residence

d.1% With the advance of industrialisation, millions

to look for a greener and richer lan
of people were, and still are, lured to mines or collective plantations to supplement the
income in rural households. The difference between the previous agricultural
migration and the current labour migration practice is the movement of households. In
the past, extended families or households may have moved together to find a new area
to settle, while current labour migration consists of a smaller family unit or household
breaking up from a larger group to form a new unit of production.'® In other words,

the current labour migration movement is individualistic rather than collective.

% B Bigombe & G M Khadiagala (n 74 above) 2.
% AB C Ocholla-Ayayo, 1997 (n 8 above) 63.

% S E Findley, ‘Migrations and family interactions in Africa’ in A Adepoju (ed) Family,

population and development in Africa, Zed Books (London & New Jersey, 1997) 109; N A Apt,
(n 95 above) 3-4.

100 g E Findley, 1997 (as above) 109.
101 gee N A Apt (n 95 above) 3-4.
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Furthermore, it includes not only rural-to-urban migration but also inter-state
migration. Labour migration from poorer and agrarian states like Lesotho, Malawi,
Swaziland and Zambia to more industrialised South African mines and factories is a
good example.'® Although such inter-state labour migration is often temporary, the
impact on the African family structure has been profound.’® A reduced number of
contacts with family members gradually weakened the ties among units of extended

family.'*

However, labour migration does not only bring negative consequences. It is a
response, and may be a solution, to limited employment and educational opportunities
in rural areas or less industrialised countries. Labour migration has an important
economic function as shown in the case of Lesotho where Basotho mine workers’
remittances from South African mines constituted 67 per cent of Lesotho’s GDP in
the 1990s.'® It should also be stressed that rural-urban labour movement itself does
not necessarily lead to a break-down of rural-urban ties in all cases. Undeniably, the
traditional care system that is characterised by inter-generational reciprocal care and
support is much affected by the fact that younger generation moves away from its
larger extended family unit. Nevertheless, regular urban-to-rural cash remittances and
rural-to-urban commaodity remittances help maintaining the family ties. The rural-to-

urban fostering practice is also a form of remittance, which affirms rural-urban ties.*®

102 B Bigombe & G M Khadiagala (n 74 above) 12.
103 N A Apt (n 95 above) 4.

104 C Murray, Families divided: The impact of migrant labour in Lesotho (Cambridge University
Press, 1981) 100-103, In page 101, Murray quoted Barker (1973) to express the negative impact
of migration on the family ties; “It is at family level that the most pain is felt, and we cannot
forget that the African cultural heritage enshrines a broader, more noble concept of family then
that of the West. The extended family has proved a marvellous security for those for whom,
otherwise, there was no security at all. The extended family is a net wide enough to gather the
child who falls from the feeble control of neglectful parents, it receives the widow, tolerates the
batty, gives status to grannies. Migratory labour destroys this ... ”

105 C Sander & S M Maimbo, ‘Migrant labour remittances in Africa: reducing obstacles to
development contributors’, Africa Region Working Paper Series No 64 (November 2003),
available at: http://www.worldbank.org/afr/wps/wp64.pdf [accessed: 9 May 2007] 15.

106 B Bigombe & G M Khadiagala (n 74 above) 9.
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The weakening of family ties can be attributed to the prolonged economic downturn
since 1980s, which makes remittances a burden.*® For instance, related studies show
that during the years of economic decline, rural-to-urban fosterage rate declines,
thereby generally undermining rural-urban ties. '® Furthermore, a prolonged
geographical separation among family members inevitably reduces the frequency of

contact with relatives, gradually weakening a strong kinship bond.*®

2.3.2 Urbanisation

It is true that the majority of people in African states still live overwhelmingly in rural
areas. However, the volume and constancy of the labour movement from rural to
urban areas are unprecedented compared to any other continent.'® Such scale of
labour migration contributes to the rapid urbanisation in Africa. The UN World
Urbanisation Prospects 2005 Update shows an average 22 per cent urban growth rate
in Africa between 1950 and 1980.** It is further projected that by 2015, 42.8 per cent

of Africa would be urbanised.'*?

In the urban setting, it became increasingly difficult for an extended family unit to
stay together due to the high cost of maintaining a large household with low wages.*"
Furthermore, as an individually controllable cash income increases, the collective
economy-based kinship solidarity gradually erodes away.'** Development of the
notion of personal property renders the traditional economic unity of the extended

family obsolete.*> In addition, formal education also contributes in lessening the role

07 B Bigombe & G M Khadiagala (as above) 12-14; M Jerven, Prospects for grouth in Africa:

Learning from patters of long-term economic change, London School of Economics (2010)
available at: http://wwwz2.Ise.ac.uk/IDEAS/publications/reports/pdf/SU004/jerven.pdf
[accessed: 12 July 2010]; C Sander & S M Maimbo, 2003 (n 105 above) 8.

108 B Bigombe & G M Khadiagala (as above) 9-10.
109 C Oppong, 1997 (n 95 above) 162; G Foster, 2005 (n 26 above)
10 N A Apt (n 95 above) 4.

11 UN World Urbanisation Prospects: The 2005 revision population database, available

at:http://esa.un.org/unup/p2k0data.asp [accessed: 9 May 2007].
12 UN World Urbanisation Prospects (as above).

113 B Bigombe & G M Khadiagala (n 74 above); D Kayongo-Male & P Onyango, 1984 (n 25
above) 35.

14 C Oppong, 1997 (n 95 above) 162.
15 G Foster, 2005 (n 26 above) 69.
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of elders in the family. Social values are taught through schools rather than through
traditional mechanisms, further diminishing the educational role of an extended
family.'® The pressure on the traditional kinship structure by the physical separation
of family members is aggravated by economic downfalls, an individualistic market

economy and an increasing value attached to westernised education.

Labour migration, rapid urbanisation and development of cash economy affected the
fundamental ‘principles of socialisation and solidarity among the members of kinship
network’.*” Such development brought out changes not only in the form of a family
network, but the way members of a family unit relate to each other. In Malawi, in
urban areas, it was reported that networks with relatives outside the immediate
household were weak.*® The weak extended family network has reinforced the
importance of sibling relations and assistance from friends.*® While in rural areas,
networks with relatives outside of the immediate household were still strong and
relatives played a major role in contributing financial and emotional support to the
children.'® Interestingly, the study also highlighted the changing relationship among
the family members. For instance, in urban areas, the relationship with a guardian’s
biological children and fostered children was often characterised as cruel and
abusive.'?! However, in rural areas, the relationship between the biological children of
a guardian and fostered children was reported to be relatively close and strong.*?

Together with the labour migration, urbanisation, and the modernised economic and
educational system, another related determinant that is affecting the traditional
African family structure is the HIV epidemic.’? The scale of the impact is such that

18 G Foster, 2005 (as above) 69.

17 A Adepoju & W Mbugua, 1997 (n 3 above) 71.
18 G Mann, 2002 (n 80 above) 53.

19 Asabove) 53.

120 Asabove 53.

21 Asabove 53.

122 Asabove 53.

12 Economic social conditions in Southern Africa 2003: The challenges of private sector

development in Southern Africa, Economic Commission for Africa (2005) 20. On the issue of
gender inequality, the report points out that over 50 % of infected people in Africa are women
and girls. The report further argues for the need for fundamental shifts in the gender biased
mind-set and cultural norms that exacerbate gender inequality and discrimination.
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the epidemic is re-shaping demography of the severely affected African societies. The
re-structuring and change in the traditional extended family system most severely
affects the elderly and children. The increasing number of deaths among the young
working generation has two broad implications on the situation of the elderly. First of
all, it weakens the traditional inter-generational support, making the older generation
financially vulnerable. Secondly, the older generation is often entrusted to take on a
role of caring for grandchildren who have lost their parents, thus worsening the
situation of the already destitute elderly.’® In the next section, the impact of the

epidemic on African families in relation to the care of children is discussed in detail.

2.3.3 The HIV epidemic

(i) Overview of the impact on the society

In all countries (in southern Africa) the epidemic is attacking the most productive
sectors and prime-aged adults and also robbing economics of scarce skills, children of
their parents, and exacerbating food insecurity. HIV/AIDS-induced poverty is
intensifying and deepening while, at the same time, demands are increasing for public

goods such as health and education.'®

The impact of the HIV epidemic in sub-Saharan African states is complicated and
devastating. At the onset of the epidemic, it was seen as a health condition affecting
certain categories of population, such as male homosexuals and intravenous drug
users.*® However, it became clear that the HIV epidemic in Africa is much more
general in nature, hence more destructive. The HIV transmission in Africa is mainly
through heterosexual intercourse, and the transmission through drug abuse,
homosexual intercourse or blood transfusion is relatively small."?” Precisely because
of the heterosexual nature of the epidemic in Africa, it is affecting a wider range of
the population including adults who are in their most reproductive and productive

stage in their lives, children who are infected by the virus through mother-to-child

24 G Bicego et al., “Dimensions of the emerging orphan crisis in sub-Saharan Africa’ (2003) 56

Social Science & Medicine 1241.
125 Economic Commission for Africa, 2005 (n 123 above) 20.
126 See A Larson, ‘Social epidemiology of Africa’s AIDS epidemic’ (1990) 89/354 African Affairs 5.

127 A Adepoju, 1997 (n 18 above) 16.
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transmission during birth or lactation, children who have lost their parents to AIDS

and millions of others who are bearing the brunt of the epidemic.

Owing to the multitude of indirectly and directly affected people, the epidemic is
predicted to reshape African societies in much the same fashion as the plague
outbreak did in medieval Europe.'?® The HIV epidemic has claimed approximately
two million lives in 2007 alone in sub-Saharan Africa and in the same year, an
estimated 2.7 million adults and children were newly infected with HIV.*® The lack
of access to ART is also a contributing factor to an increasing number of AIDS-
related casualties.*® In any society, a high death toll among the productive work force
affects all dimensions of the society. The debilitating impact of the HIV epidemic is
manifold and the consequences of the epidemic are hard to analyze separately.
General consequences of the epidemic on heavily affected countries include the

2 reduced life

decreasing rates of GDP, *! increasing child mortality rates, **
expectancy, over-stretched already weak health and educational systems and the

breakdown of family structure.™ On account of such wide implications of the

128 ‘Forty million orphans’ in The Economist (28 November 2002). The Black Death, which swept

through Eurasia, killed one third of the population, marking a grave social change in Europe and
Asia; J C Caldwell, 1997 (n 64 above) 169; J C Caldwell, ‘The African HIV epidemic:
reflections on a research program’ (2002) 19/2 Journal of Population Research 173.

129 gstatistics from the UNAIDS, Global AIDS epidemic update 2008 (2008) 30.

130 By end of 2008, around 44 % of people in need of ART were receiving the treatment in sub-

Saharan Africa. It is a big increase from 17 % in 2005. However, the rate differs across the
continent. The number of people on ART varies; in Botswana and Uganda over 50 % of people
were getting treatment whereas in Mozambique, only 28 % of people were receiving such
treatment. See http://www.avert.org/universal-access.htm [accessed: 23 October 2009]; Treat 3
by 2005 Progress on global access to HIV antiretroviral therapy: A report on “3 by 5” and
beyond, WHO & UNAIDS (March 2006) 19; UNGASS Report 2008, Mozambique.

R Hecht et al., ‘Putting it together: AIDS and the millennium development goals’ (2006) 3/11
PLoS Medicine 1992-1998. It was predicted that in a typical African states with a 20 % or higher
prevalence rate would have a 2.6 % lower GDP growth rate each year than would have been the
case in the absence of AIDS.

131

132 In countries that are severely affected by the epidemic, the gains in under-five mortality rates

have reversed. In Botswana, the child-mortality rate, which would have been 42 per 1000 live
birth without AIDS, is 106 due to AIDS; in Swaziland, 143 as opposed to 73; Lesotho, 123 as
opposed to 71; South Africa 74 as opposed to 43 and in Zimbabwe, 117 as opposed to 78. See
UNAIDS Report on the global AIDS epidemic update 2006 (2006) 92.

133 Economic Commission for Africa, 2005 (n 123 above) 20. The epidemic destabilises numerous

important institutions such as health, education and military as the HIV and AIDS affects skilled
personnel. A study on the HIV prevalence in the education sector found that the prevalence rate
among teachers reflects that of national rate, save in Ghana, where the prevalence rate in the
education sector was 9.2 % while the national rate was 3 %. J Tamukong, The impact of
HIV/AIDS on teachers and other education personnel in West and Central Africa: A synthesis of
the literature from 2000-2004, Educational Research Network for West and Central Africa,
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epidemic, several different levels of analysis can be employed: individual, families,

community, and national.***

An examination of the recent United Nations General Assembly Special Session
(UNGASS) Progress Reports and United Nations Development Programme (UNDP)
Human Development Reports (HDR) illustrates the long-term impact of the HIV
epidemic.’® In Botswana, it is projected that after 20 years, the national economy will
be 30 per cent smaller than it would have been without the HIV epidemic.’® In
Swaziland, the HIV epidemic is thought to cause a reduction in economic growth
between 0.6 per cent and 2.6 per cent.™>’ Furthermore, a substantial human resource
loss due to HIV-related absentees and AIDS-related death in many African states has

been documented.**®

Increasing human casualties also affect public sectors hindering the effective public
service delivery in already resource-challenged countries. The Mozambique National
Human Development Report 2007 shows that the HIV prevalence is 17 per cent
among qualified health care workers. Also the loss of teachers to the AIDS-related
illnesses is increasing and by 2010, Mozambique would have lost 17 per cent of its
key staff in the education sector to AIDS-related illnesses.’® In South Africa, it was
reported that 11.5 per cent of health care workers were living with HIV, including 14

Cameroon, (2004) 2; In the first 10 months of 1998, 1300 teachers died of AIDS-related illness
in Zambia. Information, available at: http://www.fao.org/FOCUS/E/aids/aids6-e.htm [accessed:
11 June 2007].

Measuring impacts of HIV/AIDS on rural livelihoods and food security, Food and Agricultural
Organisation of the United Nations (2002) 8.

The reports examined are: Botswana United Nations General Assembly Special Session on
HIV/AIDS Progress Report (UNGASS) 2008, Kenya UNGASS Progress Report 2008, Lesotho
UNGASS Country Report 2008, Malawi HIV and AIDS Monitoring and Evaluation Report
2008, South Africa UNGASS Country Report 2008, Swaziland UNGASS Progress Report 2008,
Kenya National Human Development Report 2006: Human Security and Human Development:
a deliberate choice, Malawi National Human Development Report 2005: Reversing HIV and
AIDS in Malawi, Zambia National Human Development Report 2007: Enhancing Household
Capacity to Respond to HIV/AIDS, Lesotho National Human Development Report 2006,
Mozambique National Human Development Report 2007: Challenges and Opportunities: the
Response to HIV and AIDS.

136 Botswana UNGASS Progress Report 2008 (as above) 12.
137

134

135

A Whiteside & A Whalley, Reviewing ‘Emergencies’ for Swaziland: shifting the Paradigm in a
New Era (2007) 34.

1% UNAIDS, 2008 (n 129 above) 177.

13 Mozambique National Human Development Report 2007 (n 135 above) 27.
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per cent of nurses.** Such high HIV prevalence among health care workers translates
into weakened health care systems. The combination of the increasing loss of health
care professionals and the dramatically increasing demands of health care services
among general population due to the HIV epidemic means that public health care
systems will not be able to provide adequate and quality health care to people in need
of health care services.* Exacerbating the problem are the prohibitive costs of
private health care systems which prevent the majority of the population from

accessing such health care.

The impact of the epidemic on different levels of a society is interlinked,
interdependent and circular. Thus, to fully grasp the changes brought about to the
African family structure and its child-care practices by the epidemic, it is imperative
to analyse such an impact on the wider community, at the regional and national levels.
For instance, macroeconomic impacts of the epidemic, such as decreasing levels of
GDP and government revenue, affect the effectiveness and scale of social services
provided for people in poverty.'*? Essential social services may include health care
provisions, free education and social assistance grants. The lack of, or ineffectiveness
of, social services contributes to the increasing level of household poverty which in
turn fuels the spread of HIV. Increase in the HIV prevalence again worsens the fall of
government revenue. As Barnett and Whiteside acutely pointed out, governments’
ability to provide for poverty alleviation and social services will be significantly
reduced when the demand for such services is the greatest. 1** Although the
importance of exploring the wider impacts of the epidemic is recognised, for the
purpose of the section, the central focus of the analysis is limited to the impact of

epidemic on the African family and individuals.

10 UNAIDS, 2008 (n 129 above) 175.

1 The WHO Health Statistics 2008 shows that in many southern African states, there is a severe

lack of health care professionals. For instance in Malawi and Mozambique, less than 1
physician is available per 10 000 people. The regional average is 2 physicians per 10 000
people. Information is available at www.who.org [accessed: 9 September 2008].

12 Tostensen also talks of the irony of the “very phenomena of HIV/AIDS” that undermines the

development of an effective social security measures, but reinforces the necessity of reforms and
improvement. A Tostensen, 2004 (n 31 above) 10.

145 T Barnett & A Whiteside, ‘Poverty and HIV/AIDS: impact, coping and mitigation policy’ in G

A Cornia (ed) AIDS, public policy and child well-being, UNICEF-IRC (June 2002).
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(ii) Impact on families and family structure

The HIV epidemic in various African societies has a serious impact on the African
family structure. The high mortality rate among the young reproductive working
generation means, first of all, a substantial fall in income levels. Rural communities
and households directly bear the brunt of the epidemic’s impact on labour-intensive
sectors, such as agriculture. According to Food and Agricultural Organisation of the
United Nations (FAQO) estimates, seven million agricultural workers have died from
AIDS-related illnesses between 1985 and 2002, and by 2020, a further 16 million
agricultural labourers could be lost in sub-Saharan countries.*** It is also projected
that in heavily affected countries, such as Namibia, Botswana, Zimbabwe,
Mozambique and South Africa, over 20 per cent of the agricultural force could be lost
by 2020.2* Apart from the loss of productive labour of the afflicted members, other
members’ labour productivity is also reduced due to the time spent taking care of sick
members. At a community level and national level, such loss inevitably contributes to
a slowing down of the economy and heightened food insecurity. At an individual and
family level, it directly reduces the average income level and dramatically affects the
standard of living and health status of other dependents. The World Bank research
shows that the impact of a prime-age adult death on poor households is dramatic on
food expenditure and food consumption.**® On average, in poor households, the food
expenditure per adult member of the households dropped by 32 per cent.*” Such a
drop in the food expenditure and consumption directly affects health status of the

members of the households.

Furthermore, in the absence of public health care services, the cost of medical care is

borne individually by family members severely affecting the income levels of

144 Food and Agricultural Organisation of the United Nations, 2002 (n 134 above) vii.

¥ For more information and statistics, see http://www.fao.org/FOCUS/E/aids/aids6-e.htm

[accessed: 11 June 2007].

M Ainsworth et al., (eds) Confronting AIDS: public priority in a global epidemic, World Bank,
European Commission & UNAIDS (1998) available at: http://www-
wds.worldbank.org/external/default/WDSContentServer/WDSP/1B/1997/10/01/000009265 398
0219162747/Rendered/PDF/multiOpage.pdf [accessed: 17 November 2009].

147 <AIDS and poverty: who needs help?” in M Ainsworth et al., 1998 (as above) 206.

146
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households.**® A study conducted in Rakai district in Uganda found that when a death
of an economically active adult was AIDS-related, the decline in household resource
was more acute compared to non-AlDS related deaths.**® Non-AIDS related deaths of
adults had no or little impact on household resources. Although the finding should be
accepted with caution and should not be generalised, it shows that AIDS-related
deaths have a stronger impact on the household economy. It might be that while trying
to meet the health care costs during a long period of illness, the household depletes its
savings and other resources.™® Other research on the income level of HIV-affected
and non-affected households also showed a significant difference between the two
sets of households. Oni et al. found that in the rural Limpopo province of South
Africa, which has an estimated HIV prevalence of 21.5 per cent among antenatal
attendees, an average annual income of HIV-affected households was 35 per cent
lower than that of non-affected households.™ In the rural Kafue district of Zambia,
the average annual income of households affected by chronic illnesses is 46 per cent

lower than that of non-affected households.**?

What makes matters even worse is the secondary consequence of high mortality rates
among the younger generation: an increasing number of children who are deprived of
their parental care. Naturally, the increasing number of dependents on a reduced level
of income increases the financial instability of affected households. For instance, in
Botswana, HIV increases the share of household living in poverty by six per cent and

every income earner in the group supports an additional eight dependents. In

148 Missing mothers: meeting the needs of children affected by AIDS, Save the Children: UK (2006)
11.

19 R Menon et al., ‘The economic impact of adult mortality on households in Rakai district,

Uganda’, Confronting AIDS: evidence from the developing world (1997) Selected background
papers for the World Bank Policy Research Report, M Ainsworth et al., 1997 (n 146 above):
334.

Reversed roles and stressed souls: child-headed households in Ethiopia, African Child Policy
Forum (2008) 36. Children in child-headed households that are affected by AIDS-related
illnesses often inherit debt as parents’ illnesses deplete household assets.

B Cited in V Naidu & G Harris, ‘The impact of HIV/AIDS morbidity and mortality on households-
a review of households studies’ (2005) 73 South African Journal of Economics 536; Statistics
available at http://www.avert.org/safricastats.htm [accessed: 30 May 2007]; Also see Report on
National HIV and Syphilis antenatal sero-prevalence survey in South Africa 2005, Department
of Health of South Africa (2006)10.

152 \/ Naidu & G Harris, 2005 (as above) 536.
13 UNAIDS, 2008 (n 129 above) 170.
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Zimbabwe, nearly 25 per cent of rural households are fostering children who are
orphaned. *** Howard et al. aptly observed that ‘the dual disaster of AIDS and
economic decline is straining the country’s primary, preferred, most cost-effective,
and previously well-defined and almost fail-safe system of orphan care - the extended
family.” *° Despite that the observation was made in relation to a situation in

Zimbabwe, it is equally applicable in other states heavily affected by the epidemic.

Increasingly, a weakened traditional extended family support structure is evidenced
by a swelling number of grandparent-headed households and child-headed
households.™® As noted in section 2.2, traditionally, children who are orphaned have
been looked after by extended families, especially aunts and uncles.®’ However, due
to the high mortality rate among younger generation, the burden of care is often

carried out by grandparents or elder siblings who are often children themselves.*®

Nyamukapa and Gregson’s study in rural Zimbabwe indicates that 45.3 per cent of
children who lost both parents lived with their grandparents and further 25 per cent of
them lived in sibling-headed households.'®® In Ethiopia, 68 per cent of the cases

where parents died with AIDS-related illness, children were left with their

1% B H Howard et al., ‘Barriers and incentives to orphan care in a time of AIDS and economic

crisis: a cross-sectional survey of caregivers in rural Zimbabwe’ (2006) 6/27 Bio-medical
Central Public Health 3.

1% B H Howard et al., 2006 (as above) 3.

1% S B Kamerman & S G Gabel, ‘Social protection for children and their families: a global

overview’, delivered at the ‘Social protection initiatives for children, women, and families: an
analysis of recent experience’ UNICEF and the Graduate Program in International Affairs at the
New School (30-31 October 2006), available at:
www.unicef.org/policyanalysis/files/Social_Protection_for_Children_and_their_Families_-
_A_Global_Overview.pdf [accessed: 11 January 2008] 18; also see J P M Ntozi & S Nakayiwa
‘AIDS in Uganda: how has the household coped with the epidemic?’ (1999) The Confronting
African HIV/AIDS epidemic, 166, available at:
http://htc.anu.edu.au/pdfs/ContinuingHI1V//Ntozi_Naka.pdf [accessed: 8 December 2009].

7 G Foster, ‘HIV and AIDS: orphans and sexual vulnerability’, in P Kilbourn & M McDermid
(eds) Sexually exploited children: working to protect and heal, MARC Publications (1998) 218.

1% G Foster, 1997 (n 95 above) 155-157; G Foster, 2000 (n 11 above) 59; Such trend is also
observed in other heavily affected non-African societies. R M Safman observed that in Thailand,
as in sub-Saharan Africa, the death of young adults leaves children in the care of elders without
inter-generational support. R M Safman, 2004 (n 1 above) 17; Z Zimmer & J Dayton, 2005 (n 23
above) 306.

C Nyamukapa & S Gregson, ‘Extended families and women’s roles in safeguarding orphans’
education in AlDS-affected rural Zimbabwe (2005) 60 Social Science & Medicine 2159.

159
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grandparents.’®® In Zambia, an estimated 20 per cent of children are orphaned and
over seven per cent of Zambian households are headed by child younger than 14
without an adult member.*®* In Swaziland, where the adult HIV prevalence is nearly
40 per cent, so far 70 000 children, which is around eight per cent of the total
population, have lost their parents to AIDS and an estimated 15 000 or more
households are headed by children who are left to fend for themselves with little
help.'® It is a huge increase from 10 664 households in 2002."®® The worst is yet to
come, as the number of children who have been orphaned is expected to reach 120
000, approximately 15 per cent of total population in Swaziland, by 2010. Also in
South Africa, the overall number of children in ‘child-headed households’ increased
from 118 000 in 2002 to 148 000 in 2007.*** Although the statistics indicate that the
proportion of the children living in child-headed households is still small, the
existence of, and an increasing number of, child-headed households pose a serious
and important challenge to all stakeholders including policy and law-makers and
service-delivery agencies because of the particular vulnerabilities of these

households.*®

The increase in such unconventional forms of households is also attributable to
economic factors. Arnab and Serumaga-Zake argue that people are increasingly
reluctant to bear the burden of caring for children who are not their own because of

the financial insecurities they already face.®® A study by Oleke et al. shows a sharp

160 UNICEF-IRC, 2006 (n 59 above) 19.

161 UNAIDS, 2008 (n 129 above) 164; B Rau, ‘Combating child-labour and HIV/AIDS in sub-
Saharan Africa: a synthesis report’, No 1, ILO (2003) 30.

162 Statistics are available at: www.unaids.org [accessed: 15 January 2009]; ‘Swaziland: young

heroes website appeals for help for AIDS orphans’ IRIN news (14 February 2006) available at:
http://www.aegis.com/news/irin/2006/IR060234.html [accessed: 20 February 2009].

163 caring for children affected by HIV and AIDS, UNICEF-Innocenti Research Centre (IRC)
(November 2006) 25.

Statistics are available at: http://www.childrencount.ci.org.za/content.asp?PagelD=68 [accessed:
20 October 2009]. The definition employed for the purpose of the statistics is children living in
‘a household in which all members are under 18.” Therefore, it does not include children living
with incapacitated adult thereby performing a de facto head of household.

165 B Rau, 2003 (n 161 above) 30; it is noted, in the report, that children in child-headed households
and grandparent-headed households suffer from health-related issues. See B Rau, 2003 (n 32
above) 7.

164

166 R Arnab & P A E Serumaga-Zake, ‘Orphans and vulnerable children in Botswana: the impact of

HIV/AIDS’ (2006) 1/3 Vulnerable Children and Youth Studies 222.
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increase in the number of female-headed households in a strongly patrilineal Lango
society in Northern Uganda.'®” It can be attributed to the decrease in wife-inheritance
practice due to an increasing awareness of the mode of the transmission of HIV and
the conversion to Christianity.*® In addition, the authors argue that the decrease in the
wife-inheritance can also be explained as being due to economic downfall.**® Poverty
and death of potential laku (widow inheritance) partners due to AIDS-related illnesses
means that the wife-inheritance is often not an option for the widow and her
dependent children, leaving them with limited or no social and economic support from

their in-laws.!"

Other reasons that may lead to the establishment of child-headed households include
the unwillingness or inability of relatives to care for the children, the preferences of
children themselves or dying parents that children should remain on their own, and
the death of single mothers especially if the children were not recognised as born of
married parents.’* No matter what the reasons are, research points out that children in
grandparent- (often grandmother) headed or child-headed households are most likely
to suffer from material difficulties.'’? A study on the impact of the HIV epidemic on
children in the Rakai district in Uganda, showing that only 19 per cent of children
continued with uninterrupted schooling, is a striking illustration.'” The study further
shows that only seven per cent of children in grandparent-headed households
continued with their education.!™ Another study in Uganda shows that children in

grandparent-headed households are particularly vulnerable to malnutrition and

187 C Oleke et al., 2005 (n 87 above) 2635, In patrilineal society like Lango, the customs like

widow-inheritance (laku) made sure that the widows and orphaned children were taken care by
deceased husband’s family network.

168 C Oleke et al., 2005 (as above) 2635; the practice of wife-inheritance varies from community to

community and culture to culture. However, in general, the practice involves a male relative of
the dead husband, often a brother, takes over the widow was a wife. See,
http://www.hrw.org/campaigns/women/property/qna.htm#12 [accessed: 4 November 2010].

169 C Oleke et al., 2005 (as above) 2635.
170 C Oleke et al., 2005 (as above) 2636.
11 See generally G Foster, 2004 (n 15 above).

2 R Arnab & P A E Serumaga-Zake, 2006 (n 166 above) 223; G Foster, ‘HIV and AIDS’ (n 157
above) 219.

178 R Basaza & D Kaija, ‘The impact of HIV/AIDS on children: lights and shadows in the
“successful case” of Uganda’, in G A Cornia (ed) AIDS, public policy and child well-being,
UNICEF-IRC (June 2002) 48.

17 R Basaza & D Kaija, 2002 (as above) 48.
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infectious diseases. 1™ In addition to the economic vulnerability, children in
grandparent-headed households may experience multiple losses of primary caregivers,

which can have a serious impact on their psychological health.!®

The emergence and increasing number of child-headed households and street
children'”” seem to illustrate the breakdown of a traditional form of child care or an
over-saturated extended family capacity which can no longer absorb children who are
orphaned. The change in the traditional form of child care is an indirect result of the
changes in the traditional extended family network system. Urbanisation, labour
migration and development of a more individualistic economic system weakened the
traditional bond between different units of extended family. In addition to that, the
dramatic increase in the number of children who are in need of alternative family care
as the epidemic takes its toll means more and more children will become ‘social
orphans’ - a concept that did not exist in many African societies. Although the HIV
epidemic is not the only factor that negatively affects the realisation of children’s
rights and well-being, it is the main factor that makes such a daunting task even more

daunting.

(iii) Children in times of AIDS

As illustrated above, the high prevalence of HIV, AIDS-related illnesses and deaths in
many sub-Saharan African states have created a long-term public health, social and
economic crisis, which affect all levels of society: individuals, families, communities
and states. Children are one of the most vulnerable groups. Safman argues that

children are often more vulnerable to family crises than adults because they are not in

> T Barnett & P Blaikie, AIDS in Africa: its present and future impact (London: Belhaven, 1992)
cited in R M C Evans, ‘Social networks, migration, and care in Tanzania’ (2005) 11/2 Journal of
Children and Poverty 115.

16 R M C Evans, 2005 (as above) 115.

Y7 G Foster, 2004 (n 15 above); The CRC Committee also noted the increasing number of street

children in various countries in Africa. See Concluding observation by the CRC Committee:
Angola (CRC/C/15/Add.246, 2004) para 68; Concluding observation by the CRC Committee:
Senegal (CRC/C/SEN/CO/2, 2006) para 58; Concluding observation by the CRC Committee:
Ghana (CRC/C/GHAJ/CO/2, 2006) para 63; Concluding observation by the CRC Committee:
Cote d’Ivoire (CRC/C/15/Add.155, 2001) para 57; Concluding observation by the CRC
Committee: Nigeria (CRC/C/15/Add. 257, 2005) para 69; Concluding observation by the CRC
Committee: Lesotho (CRC/C/15/Add. 177, 2002) para 52; Concluding observation by the CRC
Committee: DRC (CRC/C/COD/CO/2, 2009) 76; Concluding observation by the CRC
Committee: Cameroon (CRC/CMR/C0/2, 2010) para 71.
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a position to protect or disassociate themselves from the problems.® In the majority
of African states, the situation of children’s rights had been precarious even before the
epidemic, and with the epidemic, even the progress made in the areas of education
and health is being reversed.'” The situation in Zambia illustrates a general trend in
many African states. In Zambia, the proportion of stunted children has increased from
40 per cent in 1990 to 50 per cent in 2005, and the primary educational enrolment rate

has decreased from 80 per cent in 1990 to 78 per cent in 2005.®

Furthermore, because children’s development is time-dependent, the social,
educational and health consequences of such a crisis can be more serious and longer-
lasting for children than for adults.*® For instance, one of the inevitable consequences
of death of a primary income-earning adult in household or an increased number of
dependents on a limited household income is reduced food expenditure and
consumption. Reduced food expenditure and consumption is directly related to
childhood malnutrition. Childhood malnutrition affects the healthy development of
the child, both intellectual and physical. The effect is long-lasting and profound,
especially when the child is young. Also deprivation of parental affection could also

have a long-term emotional and psychological consequence on children.

The most obvious groups of children whose rights have been grossly infringed by the
epidemic are children who are living with HIV, children whose parents are directly
affected by the epidemic and children who are deprived of their parental and family
environment. Often these three categories overlap. Considering the main mode of the
HIV transmission in children under 15 is through mother-to-child transmission,
children who are living with HIV are likely to have parents who are also living with
HIV. The most recent UNAIDS AIDS epidemic update indicates that more than 14

%8 R M Safman, 2004 (n 1 above).

19 R Hecht et al., ‘Putting it together: AIDS and the millennium development goals’ (2006) 3/11

PLoS Medicine 1992; The rate of GDP growth in a typical African state with 20 per cent HIV
prevalence would be 2.6 per cent lower each other than it would have been in the absence of
AIDS. It was found in six affected countries, child nutrition rapidly deteriorated in the presence
of high HIV prevalence. In Mozambique, the percentage of underweight children rose from five
per cent to 20 per cent between the years 1997 and 2002.

180 Zambia National Human Development Report 2007 (n 135 above) 20.

181 gSee L Sherr, Young children and HIV/AIDS: mapping the field, Working papers in early

childhood development, Bernard van Leer Foundation (2005).
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million children lost their parents to AIDS-related illnesses*® and the number of
children who lost both of their parents to AIDS is also increasing sharply. Studies
show that the prevalence of children who have lost both parents is disproportionately
high in severely affected countries.'®® Bicego et al. found that in countries in East and
Southern Africa, the regions most severely affected by the epidemic, 10 to 17 per cent
of all orphaned children lost both parents, while in West and Central Africa, only four

to eight per cent of children who are orphaned lost both parents.'®*

Moreover, the time lag between the infection of HIV and the death from AIDS-related
illnesses means the number of children who are orphaned will increase for some years
even after the fall of HIV prevalence. In Thailand, for example, despite the reduced
HIV prevalence since 1995, the number of children who are orphaned has risen eight
fold.*® Another similar example can be found in Uganda. Despite that the HIV
prevalence declined from 14 per cent in the late 1980s to an estimated 5 per cent in
2001, the number of children who are orphaned by AIDS continued to increase until
2001."% Unfortunately, in the majority of countries the HIV epidemic has not reached
its peak and it is argued that the AIDS-related mortality rate will not be stabilised till
2020."" It means that the number of children orphaned by AIDS-related illnesses will

increase at least until 2030.1%

82 AIDS epidemic update 2009, UNAIDS (November, 2009), available at:
http://data.unaids.org/pub/FactSheet/2009/20091124 FS global_en.pdf [accessed: 12 July
2010].

8 G Bicego et al., 2003 (n 124 above) 1237; R Monasch & J T Boerma, ‘Orphanhood and
childcare patterns in sub-Saharan Africa: an analysis of national surveys from 40 countries’
(2004) 18/2 AIDS 57; Monasch and Boerma showed that in Zambia, the percentage of children
who lost both parents among all children who are orphaned rose from 8 % to 19 % between
1992 and 2001 and in Zimbabwe, the figure also rose from 8 % to 15 % between 1994 and 1999.
See table 2 Orphans as a percentage of all children under 15 years of age, countries with trend
date by different HIV prevalence levels.

18 G Bicego et al., 2003 (as above) 1237.

185 G A Cornia, ‘Overview of the impact and best practice responses in favour of children in a

world affected by HIV/AIDS’ G A Cornia (ed) AIDS, public policy and child well-being,
UNICEF-IRC (June 2002) 11.

18 G Andrews et al., ‘Epidemiology of health and vulnerability among children orphaned and made

vulnerable by HIV/AIDS in sub-Saharan Africa (2006) 18/3 AIDS Care 271. In 2001, 14.6 per
cent of all children in Uganda were orphaned children. The number gradually declined and in
2010, an estimated 2.5 million children are orphaned and among them 1.2 million are estimated
to be orphaned by AIDS. Statistics available at:
http://www.unicef.org/infobycountry/stats_popup4.html [accessed: 15 July 2010].

187 C Levine & G Foster, The white oat report: building international support for children affected

by AIDS, New York: the orphan project (2000) cited in K Subbarao & D Coury, Reaching out to
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In addition to the swelling number of children losing their parents to AIDS-related
illnesses, another tragic aspect of the HIV epidemic is the increasing number of
children who are abandoned. A study in Thailand shows that children of mothers who
are living with HIV are five times more likely to be abandoned than other children.®
In the absence of strong social support, HIV-related poverty, stigmatisation, social
isolation and inability to care for children who are living with HIV are factors
inducing abandonment. Desmond and Gow also reported the increasing number of

abandoned babies in South Africa as the epidemic takes its toll.*®

Another category of children who may not have been directly affected by the HIV
epidemic but are equally vulnerable are children who have been orphaned by non-
AIDS related causes and children whose households are taking care of children who
are orphaned. Notwithstanding that they have parental care, their welfare is also
grossly compromised as the number of dependents increases in their households.
While they may not have been directly affected by the HIV epidemic, as the epidemic
depletes the general resource capacity of communities, children may find themselves
in an equally dire situation as the children who are orphaned by AIDS. Consequently,
focusing on resources for children who are orphaned by AIDS at the expense of other

vulnerable children or singling them out for social services is not desirable.***

However, an AIDS-related death in a household seems to lead to a deeper level of
problems than a non-AlIDS-related death. A study in Siaya district in Kenya showed
that children who are orphaned by AIDS-related deaths were more likely to be
withdrawn from school, more likely to fall ill over the observed period and more

Afiica’s orphans: a framework for public action, African Regional Study Series, World Bank
(2004) 7.

188 K Subbarao & D Coury, 2004 (as above) 7.

8 G A Cornia, 2002 (n 185 above) 12.

1%0 C Desmond & J Gow, ‘The current and future impact of the HIV/HIV epidemic on south

Africa’s children’, G A Cornia (ed) AIDS, public policy and child well-being, UNICEF-IRC
(June, 2002) 19.; Also see ‘Charities report sharp rise in number of abandoned South Africa
babies’ Guardian.co.uk, (14 June 2009), available at:
http://www.guardian.co.uk/world/2009/jun/14/babies-abandoned-south-africa [accessed: 29 July
2009]. The alternative care related issues concerning abandoned babies are dealt with in chapter
4.

191 UNICEF-IRC, 2006 (n 59 above) 24.
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likely to be discriminated than children who are orphaned by other causes. %
Furthermore, children whose parents suffer from AIDS-related illness experience a
deeper level of poverty than other children.*® The loss of income through illness as
well as increased medical expenditure, often leave children who lost their parents to
AIDS in debt.*** A study conducted in Cape Town also reported similar findings. The
study found that children who were orphaned by AIDS were less likely to be enrolled
and more likely to experience food insecurities than children who were orphaned by
other causes.’® Furthermore, children who are orphaned by AIDS were less likely to

access basic social services, including social grants compared with other children.'®

Apart from the financial difficulties, emotional and psychological burdens on children
who are losing their parents to AIDS-related illnesses may have more serious and
longer lasting effects. Prolonged illness incapacitates parents and children are often
pushed to take on a role of de facto primary caregivers for their ill parents and
younger siblings. As Barnett and Whiteside point out, the care of ill parents goes
beyond doing house chores or looking after younger siblings.'®” As AIDS-related
illnesses debilitate parents, children often have to provide culturally sensitive care,
such as toileting or bathing of parents and often need to cope with parents’ mood
swings and declining mental capacity.'®® The psychological burden on children who
are providing care cannot be exaggerated. Therefore, children who are orphaned by
AIDS may need a different type and scale of intervention. Importantly, AIDS-related
causes are increasingly becoming a major cause of orphanhood in many southern

African states. In some of the severely affected countries, such as Zimbabwe,

192 B O Koyugi & J Muita, ‘The impact of a growing HIV/AIDS epidemic on the Kenyan children’,

G A Cornia (ed), AIDS, public policy and child well-being, UNICEF-IRC (June 2002) 9.

Enhanced protection for children affected by AIDS: a companion paper to Framework for the
protection, care and support for orphaned and vulnerable children living in a world with HIV
and AIDS, UNICEF (2007) 13.

194 African Child Policy Forum, 2008 (n 150 above) 36.

195

193

L Cluver et al., ‘Poverty and psychological health among AIDS-orphaned children in Cape
Town, South Africa’ (2009) 21/6 AIDS Care 735.

19 L Cluver et al., 2009 (as above).
97 T Barnett & A Whiteside, 2002 (n 143 above) sec 5.8.
1% T Barnett & a Whiteside, 2002 (as above) sec 5.8.
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Botswana, Swaziland and Lesotho, over 60 per cent of children who are orphaned lost

their parents to AIDS-related illness.'*°

A study by Beegle et al. found that orphanhood has a permanent impact on children in
terms of their educational level and height in adulthood.’® According to the Rwanda
National Plan of Action for Orphans and Other Vulnerable Children 2008-2011,
among 10 to 14 year old children who are orphaned, only 74 per cent of children were
attending school compared with 89 per cent of non-orphaned children in the same age
group.® In Kenya, 88 per cent of children who lost both parents were in school
compared with 92 per cent of children with both parents.?®? The result should be
interpreted carefully due to the difficulties of controlling variables that may affect the
results in longitudinal studies. Nevertheless, the study shows the importance of an
active and early intervention in orphanhood as children’s development is often
negatively affected by the loss of parents, and such negative impact can be long-

term.2%

Extended families more often than not take in children who have lost their parents.
However, as pointed out in the earlier section, as the capacity of extended families to
absorb children who are orphaned is dwindling, an increasing number of children will
become street children or live in child-headed households.?®* The increasing number
of children in child-headed households and street children is a great concern as those

children are often in the most vulnerable situation. Children in child-headed

199 Statistics are available at: http://www.avert.org/aidsorphans.htm [accessed: 25 June 2007].

200 K Beegle et al., Orphanhood and the long-run impact on children, World Bank (September

2005). K Beegle et al. found that, in terms of the educational loss, the effect of orphanhood was
greater among maternal orphans compared to paternal orphans.

201 National Plan of Action for Orphans and Other Vulnerable Children 2008-2011, Government of
Rwanda, 13.

202 National Plan of Action for Orphans and Vulnerable Children (OVC) 2005/06-2009/2010,
Republic of Kenya, 6.

203 K Beegle et al., 2005 (n 200 above) 20-22.

204 The Nelson Mandela Study by HSRC found that 3 % of households were headed by children
aged between 12 and 18. In urban areas where the HIV prevalence was highest, the figure
increased to 4.8 %. Cited in R Mabala, ‘From HIV prevention to HIV protection: addressing the
vulnerability of girls and young women in an urban area’ (2006) 18 Environment and
Urbanisation 419; A Bhargave & B Bigombe, ‘Public policies and the orphans of AIDS in
Africa’ (2003) 326 British Medical Journal 1388, The authors argue that although foster care by
extended family members is important, without subsidies, many children will end up in
orphanages.
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households or in impoverished households face similar problems including food
insecurity, difficulty in accessing education or health services, and inadequate housing
conditions.?® However, those problems in child-headed households may be more
severe and perpetual because children are often not equipped to work full-time as
adults; they are often not in a position to negotiate fair wages; and children who are

6

orphaned have a relatively lower level of education.?® Most importantly, such

problems must be faced without adult supervision and assistance.”®’

Abebe and Aase suggest that child-headed households are not permanent features and
adult co-residents eventually take on the responsibility of caring for the children when
the biological parents die.?®® However, such an assertion seems to be far removed
from reality. There are numerous reports indicating the increasing number of child-
headed households in the context of the HIV epidemic. 2*® Such reports also indicate
that many child-headed households eventually dissolve as children become street
children. The Ethiopia National Plan of Action on Orphans and Vulnerable Children
states that the HIV pandemic has ‘tremendously increased the number of child-headed
households and changed cultural patterns of child care and put an incredible strain on
the social safety net’.”° In Rwanda, there were 100 956 children living in child-
headed households.?!! The figure is much higher than children in formal alternative
care. The same report stated that 28 341 children were in foster care and 3 475 were in
institutions.?** Such figures suggest that a practical and long-term plan to support and

protect children in child-headed households is necessary.

25 G Foster, 2004 (n 15 above) 72; S Tsegaye, 2008 (n 14 above) 6, 21 & 22; also see African
Child Policy Forum, 2008 (n 150 above).

206 R Arnab & P A E Serumaga-Zake, 2006 (n 166 above) 223.
27 G Foster, 2004 (n 15 above) 72.
208 T Abebe & A Aase, 2007 (n 58 above) 2064.

29 R M C Evans, 2005 (n 175 above) 121; UNICEF-IRC, 2006 (n 59 above) 16; ‘In the shadow of
death: HIV/AIDS and children’s rights in Kenya’ (June 2001) 13/4A Human Rights Watch
Report; Also see M A Ayieko, From single parent to child-headed households: the case of
children orphaned by AIDS in Kisumu and Siaya districts in Kenya, Study paper No 7, HIV and
Development Programme, UNDP.

210 Orphans and Vulnerable Children National Plan of Action 2004-2006, Federal Democratic
Republic of Ethiopia, 1.

211 National Plan of Action of Rwanda (n 201 above) 14.

212 Asabove 13-14
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So far the chapter highlighted the impact of the HIV epidemic in Africa on different
levels of society. It is clear that the epidemic affects all levels and aspects of societies.
The consequences of high mortality rates among adults in their most productive and
reproductive age, decreased income levels combined with an increased dependency
rate, and the subsequent diminished capacity of communities and extended families to
absorb economic shocks is also clear. The next question may be whether and how
African families are ‘coping’ and the understanding of the concept of ‘coping

strategies’.
2.3.4 Coping by providing ‘good enough care’?

Some of the earlier research suggested that despite the hardships, extended families
were resilient and ‘coping’.?*® The concept of ‘coping’ and ‘coping strategy’ should
be examined carefully to distinguish between ‘surviving’ and ‘coping’. Ansell and
Van Blerk listed an early marriage of a child and child migration as forms of ‘coping
strategy’.214 A marriage of a child could bring economic benefit to the girl’s paternal
relatives where a payment of bride wealth is still observed. A marriage could also
provide the child with shelter and other material needs.?*® Child migration, whether
local or long-distance, is a way to seek shelter and care when a household is dissolved
by various reasons. For children, whose parents have died, it might be the only way to
survive. However, as Ansell and Van Blerk pointed out, a marriage, more often than
not, signals the end of education for girls.?*® They also noted that child migration due
to an AIDS-related cause could put young migrants at risk of being mistreated and
abused by their foster carers.?!” Evans listed some of the coping strategies adopted by
child-headed households to illustrate their resilience.?*® The list includes agricultural

213 J C Caldwell, 1997 (n 64 above); M Urassa et al., 1997 (n 86 above); G Foster, ‘Beyond
education and food: psychosocial well-being of orphans in Africa’ (2000) 91 Acta Paediatr; see
S Madhavan, ‘Fosterage patterns in the age of AIDS: continuity and change’ (2004) 58 Social
Science & Medicine 1449.

214 N Ansell & L van Blerk, 2004 (n 69 above) 2-3 & 23.
215 Asabove 23-25.
216 Asabove 25.

217 As above 2-3; A study by Hosegood et al. in KwaZulu-Natal shows that children from

households affected by AIDS are more likely to move. Cited in Understanding the needs of
orphans and other children affected by HIV and AIDS in Africa: state of the science, US
Agency for International Development, Working draft (April 2005) 26.

218 R M C Evans, 2005 (n 175 above) 111-129.
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labour after school hours, reducing the household’s food consumption, and asking for
money from neighbours and friends.®* Human Rights Watch report on Kenya states
that ‘withdrawing children from school’ is a common coping mechanism for families
affected by the HIV epidemic.??

In such cases, it is hard to understand how a strategy that potentially limits rights of
children can be seen as a ‘coping strategy’. ‘Coping strategy’ or ‘coping mechanisms’
can only be valid when a community or household maintains its capacity to meet

1.%1 When such strategies or

children’s needs at some culturally acceptable leve
mechanisms clearly pose dangers to children’s wellbeing and rights, they are not
‘coping strategies’ but mere ‘survival strategies’. As Barnett and Whiteside pointed
out, the term , ‘coping’, may be ‘a way of escaping from the challenge of confronting
how people’s capabilities are stunted, their entitlements blocked and their abilities to

function as full human beings with choices and self-definitions frustrated.’???

Increasingly, despite the earlier confidence that extended families would cope, it
became evident that many households do not cope but merely survive. Children are
increasingly mistreated by relatives, deprived of their inheritance, forced to
discontinue their education to become children labourers.?”® As the report on Kenya
by Human Rights Watch eloquently argues, ‘children should not have to steal, turn to
prostitution, or engage in other forms of labour’ to survive.??* Providing daily survival
needs of children is the responsibility of parents or guardians. However, when
children are deprived of parental care and family environment, it becomes the

responsibility of the state to ensure such needs are met.?*

Foster argues that in times of the current ‘orphan crisis’, the concept of ‘good enough’

standards is worthy of consideration in countries where the proportion of children

29 Asabove 119.

220 Human Rights Watch, 2002 (n 209 above) 7.

2L T Barnett & A Whiteside, 2002 (n 143 above) sec 5.15.

222 T Barnett & A Whiteside, 2002 (n 143 above) sec 5.15.

2 Rajaraman (2001) cited in T Barnett & A Whiteside, 2002 (n 143 above) sec 5. 13.
224 Human Rights Watch, 2002 (n 209 above) 16.

225 Asabove 16.
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who are orphaned is over ten per cent.?”® ‘Good enough’ standards can be understood
as standards that are ‘appropriate to the norms of the community in which the child
lived’.??” In times of ‘orphan crisis’, as Foster terms it, it might be an important part of
a ‘coping strategy’ to minimise the administrative hurdles and lower the minimum
standards set for formal fostering to enable poor but willing community members to

provide ‘good enough’ care for children.??®

However, the concept of ‘good enough care’ is vague. Due to the vagueness of the
concept, it is open to misapplication. Barnett and Whiteside criticise the concept as
being an attempt to sensitise social workers to the idea that ‘while their client’s
standards of care might appear inadequate by their own social and cultural standards,
the clients’ was “good enough” as long as everyone was “coping”.??° Studies suggest
the danger of romanticising the tradition of fostering by relatives. Being looked after
by family members does not guarantee that children are being ‘well-looked after’.*°
When children are taken in by their relatives because of the family obligation rather
than genuine affection, the children are in a greater danger of being mistreated or
abused by their carers than otherwise. Ansell and Van Blerk showed that Malawian
children considered discrimination and ill treatment by foster families as the worst
problems they face.?*! Furthermore, as it is impossible for a poor family to foster a
large number of siblings, children are often separated among different households.?*?
Separation of siblings can have a negative effect on children who are already

traumatised by the death of parents.?*®

The heroic efforts of communities and extended families to ‘cope’ with the current

crisis should be acknowledged. However, over-reliance on extended families’

26 G Foster, 2004 (n 15 above) 87.

27 Asabove 87.

28 Asabove 87.

29 T Barnett & A Whiteside, 2002 (n 143 above) sec 5.15.
20 UNICEF-IRC, 2006 (n 59 above) 19.

21 N Ansell & L van Blerk, 2004 (n 69 above) 36.

282 UNICEF, 2007 (n 174 above) 15.

2% K Subbarao & D Coury, 2004 (n 187 above) 29; UNICEF, 2007 (n 193 above) 15; Also see
paras 17 and 62 of the 2009 United Nations Guidelines for the Alternative Care of Children,
(A/HRC/11/L.13), adopted at the UN General Assembly on 20 November, 20009.
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capacity to ‘cope’ or romanticising a traditional model of care could subject children
to the danger of exploitation and abuse. Accepting ‘good enough care’ delays the
governmental intervention and the development of new initiatives to provide ‘good

care’ to children who are deprived of their parental and family care.
2.4 Conclusion

It has been claimed that the concept of “social orphan’ did not exist in Africa.?* It has
been also claimed that in African culture, as soon as children are in need, they would

be cared for in the community.?® It

is true that traditionally, children who have been
deprived of their parental care have been cared for by the extended families and the
need of formal intervention had been minimal.?*® However, another side of the truth is
that increasingly, many children have experienced hardships and inadequate care in
communities. In some cases, the children suffer from inadequate standard of care

within their extended family setting.

The chapter explored the changing circumstances, which render providing traditional
form of care to children who are deprived of their family environment within
extended family network, problematic. It highlighted the role of extended families in
traditional African societies and how the caring role has changed over time with other
changing social factors, and especially, in the face of increasing socio-economic
pressure on the capacity of extended families to provide adequate care to children who
are deprived of their parental care in the context of the HIV epidemic. The increasing
number of children living in households containing only siblings in the areas where
the HIV epidemic has taken its toll indicates that the capacity of extended families has
reached ‘maximum capacity’. > Nevertheless, it has been argued that extended

families still absorb the majority of the children who are orphaned by AIDS or

234 D Skinner et al., Defining orphaned and vulnerable children, Human Science Research Council

of South Africa (2004) 9; G Foster, 2004 (n 15 above) 67.
25 D Skinner, et al., 2004 (as above) 9.

236 T Abebe & A Aase, ‘Children, AIDS and the politics of orphan case in Ethiopia: The extended
family revisited” (2007) 64 Social Science and Medicine 2059.

27 N Dalen et al., ““They don’t care what happens to us.” The situation of double orphans heading

households in Rakai District, Uganda’ (2009) 9 Bio-Medical Central Public Health 322.
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children who are single orphans continue to live with their surviving parents.?*® It has
also been argued that families and communities are amazingly resilient in times of

crisis and develop various coping strategies to deal with the increasing care burden.?*

However, a substantial increase in a number of maternal, paternal and double orphans
living in households headed by grandparents shows the shift in the child care within
the extended family network.?*® Grandparent-headed households are considerably
vulnerable economically and there is a danger of children will eventually assume the
role of a de facto caregiver, due to the old age of their purported caregivers.?** The
deteriorating health of elder caregivers may lead to the dissolution of the household or
the establishment of child-headed households, requiring a stronger government
intervention in this regard.?*? Moreover, in many cases, the coping strategies, which
include children having to contribute to the household livelihoods as ‘producers,
carers, homemakers and decision-makers’, may be detrimental to the well-being and

development of the children.?*?

Despite the international as well as the domestic legal and policy framework
protecting the rights of the children who are deprived of their family environment,
such children are often vulnerable to marginalisation and violation of their rights,
including the deprivation of their inheritance.?** Children in child-headed households
are particularly vulnerable to various kinds of maltreatments and abuses.?*® Children
in child-headed households, especially children in unaccompanied child-headed

households are, at a higher risk of being subject to different types of abuses and

238 C Ardington & M Leibbrandt, ‘Orphanhood and schooling in South Africa: trends in the

vulnerability of orphans between 1993 and 2005° (2010) 58/3 Economic Development and
Cultural Change 513.

29 T Abebe & A Aese, 2007 (n 234 above) 2060.

240 C Ardington & M Leibbrandt, 2010 (as above).

21 G Foster et al., 1997 (n 95 above) 160; G Foster, 2004 (n 15 above) 70-71.
22 G Foster, et al., 1997 (as above); G Foster, 2004 (as above).

o3 T Abebe & M Skovdal, ‘Livelihoods, care and the familial relations of orphans in eastern

Africa’ (2010) 22/5 AIDS Care 573.
244 D Skinner, et al., 2004 (n 233 above) 10.

25 gee African Child Policy Forum, 2008 (n 150 above); S Tsegaye, 2008 (n 14 above); N Dalen
et al., 2009 (n 237 above).
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maltreatment by their relatives, neighbours and employers.?* The increasing trends to
recognise child-headed households as an option of care calls for the establishment and
implementation of a stronger legal and policy framework to protect the rights of
children who are deprived of their family environment, and in particular, the rights of

children living in child-headed households.

In the following chapter, the international legal and policy framework protecting the
rights of children who are deprived of their family environment is explored. The
analysis of the right to alternative care, and special protection and assistance protected
under the CRC and the ACRWC in particular, form the major part of the discussion.
The chapter also explores the existing forms of alternative care placements and the

emergence of child-headed households as a recognised form of care.

26 African Child Policy Forum, 2008 (n 150 above).
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CHAPTER THREE

International legal protection of children who are deprived of their

family environment

3 International legal protection of children who are deprived of their family
environment

3.1 Introduction

3.2 International protection of children who are deprived of their
family environment

3.2.1 Treaty law

(i) 1989 Convention on the Rights of the Child

(i) 1990 African Charter on the Rights and Welfare of the Child
(ii) 1993 Hague Convention on Inter-country Adoption

3.2.2 Soft law

(i) 1986 UN Declaration on Foster Care and Adoption

(if) 2003 CRC General Comment No 3 and Recommendations from
the General Day of Discussion

(iif) 2005 Council of Europe Recommendation on the Rights of
Children in Residential Care

(iv) 2009 UN Guideline for the Alternative Care of Children
3.3 Articles 20 of the CRC and 25 of the ACRWC: Analysis
3.3.1 Understanding family and family environment
(i) Culturally diverse understanding of ‘family’
(ii) Structural understanding of a “family’
(iii) Subjective elements of a ‘family’
3.3.2 Children covered by the articles

3.3.3 The relationship between ‘special protection and assistance’
and ‘alternative care’

3.3.4 Purpose and scope of ‘special protection and assistance’
3.3.5 Alternative ‘family care’ or ‘alternative care’?
3.3.6 Fundamental principles and rights-based approach

(i) Prioritisation of supporting the family

(ii) Best interests of the child

(iii) Equality and non-discrimination

(iv) Survival and development

(v) Child participation

(vi) Monitoring and evaluation

92



.

=

ﬂ UNIVERSITEIT VAN PRETORI
. UNIVERSITY OF PRETORI
Qe YUNIBESITHI YA PRETORI

P

A==
b

3.4 Alternative forms of care
3.4.1 Kinship care
3.4.2 Foster care
3.4.3 Cluster foster care
3.4.4 Kafalah
3.4.5 Adoption
3.4.7 Inter-country adoption
3.4.8 Supervised independent living arrangement for children
3.5 Child-headed households: an emerging form of care?
3.5.1 Recognising child-headed households

3.5.2 Recognising and supporting child-headed households in different
African states

3.5.3 A child-headed family or a placement of alternative care?

3.5.4 Protection of children in child-headed households: a rights-based
approach

3.6 Conclusion
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3.1 Introduction

Children who are deprived of their family environment are entitled to alternative care,
and special protection and assistance. As has been explored in detail in chapter two,
many African states have traditionally relied heavily on informal forms of child care
practice. Formal alternative care provisions have consequently often been considered
as largely irrelevant to meet African social needs.! Such beliefs and attitudes may
have contributed to the lack of enforcement and implementation of the right to
alternative care, and special protection and assistance enshrined in the CRC and the
ACRWC, especially in the context of the HIV epidemic in southern Africa.? The
failure of the CRC Committee and the African Committee of Experts on the Rights
and Welfare of the Child to adopt any explicit general comment or explanation
regarding the interpretation and implementation of the right to alternative care, and
special protection and assistance, may also have contributed to the lack of
understanding of state obligations under the relevant articles. Nevertheless, the
exponential increase of children who are deprived of their family environment in
various parts of Africa, and, especially, the recent movement to recognise various new
forms of alternative care of children, including child-headed households, necessitate
that greater importance be given to properly understanding and implementing the right
to alternative care, and special protection and assistance of children who are deprived

of their family environment.

In addition to articles 20 of the CRC and 25 of the ACRWC, and other related
provisions of these two treaties, there are other international instruments aimed at
assisting states to fulfil their obligations towards children in need of alternative care.
The 1986 UN Declaration on Social and Legal Principles relating to the Protection
and Welfare of Children, with Special Reference to Foster Placement and Adoption
Nationally and Internationally (1986 UN Declaration on Foster Care and Adoption),
the 1993 Hague Convention on Protection of Children and Co-operation in Respect of

Inter-Country Adoption (1993 Hague Convention on Inter-Country Adoption), the

! H H Semkiwa, et.al., HIV/AIDS and child labour in the United Republic of Tanzania: a rapid
assessment, No 3, International Labour Organisation (2003) 7; J Kaliyati et al., HIV/AIDS and
child labour in Zimbabwe, No 2, International Labour Organisation (2002) 16.

2 H H Semkiwa et al., 2003 (as above) 7.
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2005 Council of Europe Recommendation on the Rights of Children Living in
Residential Institutions (the 2005 Council of Europe Recommendation) and 2009 UN
Guidelines for the Alternative Care of Children (the 2009 UN Guidelines for the
Alternative Care) are a few pertinent examples. These instruments are important as
they provide detailed standards and principles in relation to children in alternative

care thus filling the gap left by international legal provisions.

This chapter explores the question of state responsibilities towards children who are
deprived of their family environment by examining the contents of international
treaties and guidelines. It explores the advantages and disadvantages of conventional
alternative care options in detail and examines the recent development of legally
recognising child-headed households as a care option. The chapter is divided into six
sections. Following this introductory section, section 3.2 introduces international
instruments regarding the alternative care placements of children who are deprived of
their family environment, including the CRC, the ACRWC, the 1986 Declaration on
Foster Care and Adoption, the 1993 Hague Convention on Inter-Country Adoption,
the 2003 General Comment and relevant recommendations made as part of a General
Day of Discussion by the CRC Committee, the 2005 Council of Europe
Recommendations on the rights of children living in residential institutions and the
2009 UN Guidelines for the Alternative Care of Children. It should be noted that the
purpose of the section is to introduce major international instruments relating to the
rights of children, especially in alternative care placements, rather than to provide a
detailed analysis of the contents. The Council of Europe Recommendations is a
regional instrument and only applicable to the 47 member states of that
intergovernmental body. However, it is an important example for other regions
illustrating the importance of protecting the rights of children in institutionalised care.
Section 3.3 explores relevant articles of the CRC and the ACRW(C protecting children
who are deprived of their family environment in more detail and discusses the
principles of a rights-based approach in relation to alternative care placements. In
order to analyse state obligations and the scope of the articles, provisions and standard
of earlier identified international guidelines and recommendations are used
extensively. Section 3.4 introduces different alternative care options, including
kinship care, foster care and adoption. Section 3.5 focuses on child-headed

households as an emerging form of care. The section also explores how child-headed
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households are defined and recognised in legal and policy frameworks in different
African states, in particular, examples of Southern Sudan, Namibia and Uganda have

been highlighted. Section 3.6 is the concluding section of the chapter.

3.2 International protection of children who are deprived of their family

environment

3.2.1 Treaty law
(i) 1989 Convention on the Rights of the Child

The CRC is the major global instrument on children’s rights. It has been ratified by all
countries, except Somalia and the US. The idea to create a convention on children’s
rights was first introduced in 1978 by Poland.®> Many states were originally against the
idea of creating a separate binding instrument devoted to children.* The main
argument was that a separate instrument was redundant as major international human
rights instruments, such as the Universal Declaration on Human Rights (UDHR), the
International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR) were also applicable to
children.® Besides the general wording of ‘rights of everyone’, which includes
children, children are specifically mentioned in all three instruments. In the UDHR,
article 25(2) provides special care and assistance to childhood.® In the ICCPR, article
23(4) protects children at times of marital dissolution and article 24 is devoted to
children’s right to non-discrimination, and to a name and nationality. In the ICESCR,
article 10(3) protects children from economic and social exploitation and article
12(2)(a) requires state parties to devise provisions to reduce infant mortality rate and
to achieve healthy development of children.

N Cantwell, ‘Chapter one’, S Detrick (ed), The United Nations Convention on the Rights of the
Child: a guide to the travaux preparatoires, Martinus Nijhoff (1992) 20.

4 N Cantwell, 1992 (as above) 20.

M D Seitles, ‘Effect of the Convention on the Rights of the Child upon street children in Latin
America: a study of Brazil, Colombia and Guatemala’ (1997) 16 In the Public Interest 171; P
Miljeteig-Olssen, ‘Advocacy of children’s rights - The Convention as more than a legal
document’ (1990) 12 Human Rights Quarterly 148.

6 W H Bennett, ‘A critique of the emerging Convention on the Rights of the Child” (1987) 20/1
Cornell International Law Journal 17; Bennett also mentions article 26 on education to
specifically applicable to children, but the article is general rather than child-specific. Also
article 26(3) deals with parental right to choose the type of education for their children, not
children’s right to participate in choosing the kind of education he or she wishes to receive.
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Despite the objections, an open-ended working group of the UN Commission on
Human Rights was formed to draft a convention based on the model convention
proposed by Polish delegate.” The lack of enthusiasm at the beginning of the drafting
period was evidenced by the low number of states attending the drafting session.®
Even during the drafting period, the concerns regarding the creation of a separate
universal convention on children continued to be raised. It was only from 1983 that
the interest in the drafting of the CRC began to grow among states. The growing
interest was reflected in the growing number of states participating in the drafting
sessions.” However, unfortunately, due to logistical reasons, only a few countries from
the developing world could consistently participate in drafting sessions.™ It was only
towards the end of the drafting session that many developing states, particularly states
with Islamic law, started to actively participate.'* After a long and arduous drafting

process, the Convention was finally adopted on 20 November 1989.

The normative value of the CRC is that it is a legally binding instrument that is
exclusively devoted to children. Although the ICCPR and ICESCR are applicable to
all human beings including children, as Miljeteig-Olssen points out, such fact is
generally ‘taken for granted in the minds of authorities, policy-makers’ as well as the
public.’? The Convention is the culmination of struggles and efforts towards the
recognition of children as rights-holders and the adoption of a rights-based approach
to matters relating to child development, welfare and protection. As subsequent
developments in the field of children’s rights, such as the development of Optional
Protocols | and Il and other regional initiatives, show, the CRC provided the

‘momentum’ for the continued advancement of a children’s rights regime.

! N Cantwell, 1992 (n 3 above) 21.

N Cantwell, 1992 (n 3 above) 23, In the early period of drafting no more than 30 states
participated. See N Cantwell, 1992 (n 3 above) 21.

C P Cohen, ‘The role of the United States in the drafting of the Convention on the Rights of
the Child’ (2006) 20 Emory International Law Review 187.

10 L J LeBlanc, The Convention on the rights of the child (University of Nebraska Press, 1995)
33 & 34.

1 L J LeBlanc, 1995 (as above) 35.

12 P Miljeteig-Olssen, 1990 (n 5 above) 149.
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Among 41 substantive articles, articles 20 and 21 of the CRC are of particular
importance for the purpose of the thesis. Article 20 of the CRC provides children who
are deprived of their family environment with a right to alternative care, and special
protection and assistance. The article specifies the children who are entitled to
alternative care, and special protection and assistance; it lists possible forms of
alternative care; and it sets out the basic principles to be observed during the process
of placing children in alternative care. While article 20 provides for alternative care in
general, article 21 of the CRC specifically provides for inter-country adoption. Both

articles are discussed in detail in the later sections of this chapter.

(i1) 1990 African Charter on the Rights and Welfare of the Child

The ACRWC, which was adopted in 1990, is the most comprehensive regional
instrument on children’s rights. The ACRWC was created as a response to the CRC to
represent an ‘African’ concept of children’s rights.*® Although the wording of both
instruments is similar in many respects, the ACRWC is designed to reflect ‘virtues of
the African cultural heritage, historical background and the values of the African

civilisation’.**

Of the 31 substantive articles of the ACRWC, articles 24 and 25 are of particular
importance for the purpose of the thesis. Article 24 deals with inter-country adoption
and article 25 provides for the right to alternative care, and special protection and
assistance to children who are deprived of their family environment or are parentless.

The articles are discussed in detail in the later sections.

B D M Chirwa, ‘The merits and demerits of the African Charter on the Rights and Welfare of the

Child’ (2002) 10 International Journal of Children’s Rights 157; D Olowu, Protecting
children’s rights in Africa: a critique of the African Charter on Rights and Welfare of the
Child’ (2002) 10 International Journal of Children’s Rights 127.

1 Preamble of the ACRWC, See A Lloyd, ‘Evolution of the African Charter on the Rights and
Welfare of the Child and the African Committee of Experts: Raising the gauntlet’ (2002) 10
International Journal of Children’s Rights 180.
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(iif) 1993 Hague Convention on Protection of Children and Co-operation in
Respect of Inter-country Adoption

The 1993 Hague Convention on Inter-Country Adoption was created in recognition
that the dramatic increase in inter-country adoptions caused complex human and legal
problems, and because there was insufficient domestic and international law
regulating inter-country adoption.”® The Convention is designed to meet four broad
areas of concern: 1) the need to establish legally binding standards regarding inter-
country adoption; 2) the need to develop a system of supervision to ensure such
principles are respected; 3) the need for the establishment of a channel of
communication between the sending country and the receiving country; and 4) the
need for cooperation between sending and receiving countries.*® The aim of the 1993
Convention reinforces four fundamental principles in relation to inter-country
adoption: 1) respect for the best interests of the child; 2) ensuring the adoptability of
the child; 3) principles of subsidiarity; and 4) the requirement to obtain informed

consent from all stake-holders, including the child concerned, if applicable.

The scope of the Convention is limited to adoptions that create a permanent parent-
child relationship.!” Therefore, it is not applicable for transnational foster care, which
may be found in emergency situations or transnational kafalah. One of the important
features of the Convention is that it is also applicable to all cases where competent
government authorities (central authorities) have agreed to proceed with adoption
before the child turned 18 years old.*® Therefore, the Convention continues to provide
protection to young persons who attained the age of 18 years while waiting for the
adoption process to be finalised. In order to ensure that inter-country adoption takes
places in accordance with the best interests of the child, the Convention endeavours to
prohibit any financial consideration to be involved in any stages of inter-county
adoption. Article 4(d)(4) specifically states that payment or compensation of any kind

should not be used in inter-country adoption and article 32 emphasises that no

1 G Parra-Aranguren, Explanatory report on the Convention on the protection of children in

respect of inter-country adoption, HCCH Publications (1994) available at: http://hcch.e-
vision.nl/upload/expl33e.pdf , para 6 [accessed: 24 April 2010].

16 As above, para 7.

o Art 2(2) of the 1993 Hague Convention on Inter-Country Adoption.

18 Art 3 of the 1993 Hague Convention on the Inter-Country Adoption.
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financial gain should be made to any parties involved in inter-country adoption.
Article 29 goes as far as prohibiting the meeting of prospective adoptive parents and
natural parents of the child before it is determined that the child is ‘adoptable’, unless

competent authorities determine otherwise.

The Convention also deals with the complicated scenario of a ‘failed adoption’.
Article 21 foresees a situation where an adoption is to be finalised in a receiving
country after the transfer of a child to the receiving country but the competent
authorities determined that the continued placement of the child with the prospective
adoptive parents was not in the best interest of the child. Under the Convention,
contracting state parties are required to provide temporary care with a view to
eventual adoption to a different adoptive parent(s), or if it is not possible, long-term
care. The central authority of the sending countries should be informed of all the new
development and an adoption to different parents cannot take place until the central
authority of the sending countries is fully informed of the new prospective parents.
Article 21(2) stipulates that, having regard to the age and degree of maturity of the
child, the consent of the child should be obtained in relation to any measures to be
taken. The return of the child should take place only as a last resort, if it is in the
interests of the child.?°

Although the article provides a broad framework of action in the case of ‘failed
adoption’, it is not clear on two issues. First of all, the term, ‘long-term care’ is not
clearly defined. It is possible that ‘long-term care’ may indicate care in the family
environment where possible, but the article is silent on the types of long-term care to
be provided. Secondly, as mentioned before, the return of the child should be used as
a last resort under the article. The explanatory report on the Convention states that the
return of the child should take place only when ‘all measures to find alternative care
in receiving countries having been exhausted and any prolonged stay of the child in

that state is no longer for his or her welfare and interests’.?* The Convention is not

19 Art 29 of the 1993 Hague Convention on Inter-Country Adoption, unless the adoption is taking

place within the family and unless the contact is compliance with the conditions established by
the competent authority of the State of origin.

2 Art 21(1)(c) of the 1993 Hague Convention on Inter-Country Adoption.

2 G Parra-Aranguren, 1994 (n 15 above) para 371.
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clear whether ‘all measures to find alternative care® may include the
institutionalisation of such children. Children would have been awarded stronger
protection in such a difficult situation if the wording of the Convention had specified
the meaning of ‘long-term care’ and had required that the procedure to place children
in alternative care should be assessed a case-by-case basis giving the paramount
importance to the best interests of the children. Furthermore, the Convention is silent
on other important issues such as the nationality of the child in a ‘failed adoption’
case. Since the child is not formally adopted in the receiving country, he or she does
not have the nationality of the receiving county. If the child were to be placed in long-
term alternative care in the receiving county, depending the age of the child, it may be
advisable that there is an established procedure to naturalise the child when he or she
is old and mature enough to give informed consent regarding the issue.

Despite remaining gaps in the 1993 Convention, it is an important instrument
regulating the complex procedure of inter-country adoption with an aim to protect
children’s rights before and during the process of inter-country adoption. The 1993
Convention is particularly relevant for Africa as an increasing number of children are
being deprived of their parental care and family environment in the context of the
HIV epidemic and inter-country adoption is increasingly regarded as one of the ways
to provide permanent care to children.?> The CRC Committee, recognising its
importance on safeguarding children’s rights in the inter-country adoption process, on
numerous occasions urged states, including African states, to ratify the 1993 Hague

Convention.?®

2 See B D Mezmur, ‘Inter-country adoption as a measure of last resort in Africa: Advancing rights

of a child rather than a right to a child’ (2009) 6/10 Sur-International Journal on Human Rights
83.

2 Concluding observation of the CRC: Equatorial Guinea (CRC/C/15/Add.245: 3 Nov 2004) para
43; Concluding observation of the CRC: Gabon (CRC/C/15/Add.171: 3 April 2007) para 38(e);
Concluding observation of the CRC: The Gambia (CRC/C/15/Add.165: The Gambia) para 39;
Ghana (n 18 above) para 43; Concluding observation of the CRC: Senegal (CRC/C/SEN/COQ/2:
20 Oct 2006) para 35(b); Concluding observation of the CRC: Swaziland (CRC/C/SWZ/CO/1:
16 Oct 2006) para 43; Togo (n 18 above) para 43; Concluding observation of CRC: Tanzania
(CRC: CRC/C/TZAICO?2) para 38; Concluding observation of the CRC: Rwanda (CRC/15/Add.
234) para 43; Concluding observation of CRC: Nigeria (CRC/C/15/Add.257: 13 April 2005)
para 43(e); Concluding observations of CRC: Malawi (CRC/C/15/Add.174: 2 April 2002) para
40(e); Concluding observation of the CRC: Benin (CRC/C/BEN/CO/2: 20 Oct 2006) para 45(c);
Concluding observation of CRC: Botswana (CRC/C/15/Add.242: 3 Nov 2004) para 43(b);
Concluding observation of CRC: Central African Republic (CRC/C/15/Add.138: 18 Oct 2000)
para 51; Concluding observation of the CRC: Cameroon (CRC/C/15/Add.164: 6 Nov 2001) para
39(c); Concluding observation of CRC: Cape Verde (CRC/C/15/Add.168: 7 Nov 2001) para 42;
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3.2.2 Soft law

Apart from the CRC and the ACRWC, there are international declarations, guidelines
and General Comments to help states to understand their obligations under the treaty
provisions. There are three important soft laws for the purpose of the thesis: (i) 1986
UN Declaration on the Social and Legal Principles relating to the Protection and
Welfare of the Children, with Special Reference to Foster Placement and Adoption
Nationally and Internationally; (ii) 2003 CRC General Comment on HIV/AIDS and
the rights of the child; and (iii) 2009 UN Guidelines for the Alternative Care of
Children. In the following section, each of the instruments are discussed and

examined to give fuller analysis to the relevant articles of the CRC and the ACRWC.
(i) 1986 UN Declaration on Foster Care and Adoption

The Declaration on Social and Legal Principles relating to the Protection and Welfare
of Children with Special Reference to Foster Placement and Adoption Nationally and
Internationally (the Declaration on Foster Care and Adoption) was adopted in 1986 by
the UN General Assembly to provide a set of principles to be respected in foster and
adoption placement. The Declaration, which is based on existing international human
rights instruments, firmly asserts that children need to grow up in the care and under
the responsibility of their own parents and in ‘an atmosphere of affection, of moral
and material security’.?* In line with article 9 of the CRC, which affirms that children
should not be separated from their parents unless such separation is in the best interest
of the child, the Declaration restates that the parental care should be given priority.?

It is only when parental care is unavailable or inappropriate, that foster care, adoption

The Republic of the Congo (CRC/C/COG/CO/1: 20 Oct 2006) para 4; Concluding observation
of CRC: Ethiopia (CRC/C/ETH/CO) para 49(c); CRC Concluding observation: Ethiopia
(CRC/C/15/Add.144) para 43; Concluding observation of CRC: Zambia (CRC/C/15/Add.206: 2
July 2003) para 43; Concluding observation of the CRC: Burkina Faso (CRC/C/15/Add.193: 9
Oct 2002) para 35; Concluding observations of CRC: Djibouti (CRC/C/15/Add.131: 28 June
2000) para 38; Concluding observation of CRC: Madagascar (CRC/C/15/Add.218: 27 Oct 2003)
para 44; Concluding observation of CRC: Sierra Leone (CRC/C/15/Add.116: 24 Feb 2000) para
53. Currently, only 10 countries in Africa have ratified the Convention. Those countries include
Burkina Faso, Burundi, Cape Verde, Guinea, Kenya, Madagascar, Mali, Mauritius, Seychelles,
South Africa and Togo as of July 2010.

24 Preamble of the 1986 UN Declaration on Foster Care and Adoption.

2 Art 3 of the 1986 UN Declaration on Foster Care and Adoption.
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or, if necessary, care in institutions should be considered.?® However, despite the
importance of prioritising parental care, the Declaration does not contain provisions
requiring states to provide appropriate support and assistance to the parents of
children who, without such assistance and support, may not be able to provide

adequate care.

Importantly, article 5 of the 1986 UN Declaration on Foster Care and Adoption states
that the best interest of the children should be the paramount consideration in all
matters relating to the placement of a child outside of their family environment.?” In
the CRC, although the best interest of the child is one of the pillars of the Convention,
the obligation to give ‘the paramount consideration’ to the best interests of the child is

only mentioned in relation to article 21 on inter-country adoption.

Another important feature of the 1986 UN Declaration is article 16, which stipulates
that the relationship between the child to be adopted and the prospective adoptive
parents should be observed by child welfare agencies or services prior to the adoption.
Although the wording of the article does not indicate domestic or inter-country
adoption, the absence of the differentiation could be interpreted to encompass both
domestic and inter-country adoption. Article 16 should be read together with article
14 of the Declaration, which provides that in considering possible adoption
placements, persons responsible for them should select the most appropriate
environment for the child.?® Observing interactions between the child to be adopted
and the prospective adoptive parents may be an important element in determining the
most appropriate environment. Furthermore, it may be particularly useful if the child
is old enough to express his or her views and wishes with regard to the prospective
adoption. It may be noted that there is no similar observation requirement for foster
care placements. Subjecting only adoption to such requirement can be explained by
the permanency of adoption. Unlike foster care, which is subject to a regular
monitoring and evaluation on which basis the placement can be revoked, adoption is

permanent and is not subject to a regularly monitoring and evaluation. Naturally, due

% Art 4 of the 1986 UN Declaration on Foster Care and Adoption.

2 Art 5 of the 1986 UN Declaration on Foster Care and Adoption. The emphasis is mine.

8 Art 14 of the 1986 UN Declaration on Foster Care and Adoption. The emphasis is mine.
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to the permanent nature of adoption, more rigorous checks and evaluations of
adoptive parents may be required prior to adoption. However, considering that
children in foster care may also be vulnerable to abuse and maltreatment by their
foster parents, or that children may not be fit in their foster care environment for
various reasons, the opportunity for the children to meet and interact with their
potential foster parents may help reducing instances of breakdown of foster

placements.

(i1) 2003 General Comment and relevant recommendations from the 2005
General Day of Discussion

The issue of children who are deprived of their family environment has been
mentioned by the CRC Committee on several occasions since 1998. However, it was
only in the 2005 General Day of Discussion that the CRC Committee led a substantial
discussion on the children who are deprived of their family environment. In this
section, the recommendations and comments by the CRC Committee on children in

need of alternative care are discussed chronologically.

In 1998, the CRC Committee held a General Discussion Day on the theme of the
rights of children in the context of HIV and AIDS. The focus of the discussion was
centred on five themes: 1) identifying and understanding the impact of the HIV
epidemic on children; 2) promoting the rights of children, especially non-
discrimination and participation in the context of the epidemic; 3) identifying best
practices in prevention of HIV and care of children affected and infected by HIV; 4)
promotion of child-oriented policies, strategies and programmes; 5) promotion of the
national strategic plans and policies on children based on international guidelines on
human rights and HIV/AIDS.? The CRC Committee emphasised the importance of
adopting a holistic rights-based approach to HIV and AIDS related policy and
programmes and stressed the importance of making better use of the existing legal
framework on children’s rights.*® Although not binding, the 1998 General Discussion

was important for promoting children’s rights in the context of HIV and AIDS as

2 CRC Committee, General Day of Discussion on Children Living in a World with HIV/AIDS,
CRC/C/80 (1998) para 213.

30 CRC Committee, 1998 (as above) paras 227-228.
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many influential bodies, including UNICEF, UNAIDS and UNDP, were gathered
together to discuss children’s issues in the context of the HIV epidemic from a
children’s rights perspective. Nevertheless, the discussion gave little attention to
children who are orphaned by AIDS, except to recommend that strategies to address
the ‘growing number of orphans that the epidemic was causing must target all orphans

in the community.”®

Following from the 1998 discussion, in 2003, the CRC Committee developed a
general comment on children’s rights in the context of the HIV epidemic. The
Committee advocated that a holistic child rights-based approach be employed in all
HIV and AIDS responses and strategies including the distribution of information on
HIV-prevention, HIV counselling and testing, mother-to-child-transmission, and
HIV/AIDS research programmes. > Importantly, the Committee also took the
opportunity to raise concern over the increasing number of children who are orphaned
by AIDS. With regard to children who are orphaned by AIDS, the CRC Committee
emphasised six issues: 1) The Committee further recommended that children
orphaned by AIDS and children from affected families, including child-headed
households, be given special attention and emphasised the importance of providing
legal, economic and social protection to affected children;*® 2) the Committee
emphasised the importance of birth registration for children affected by HIV/AIDS;*
3) the Committee urged states to ensure the inheritance and property rights of children
who are orphaned are protected;*® 4) the Committee recognised the important role
played by extended families and communities in providing care to children who are
orphaned by AIDS and urged states to provide the necessary assistance to extended
families taking care of such children;* 5) it emphasised that children should grow up

in a family environment and recommended that states provide, as far as possible,

3 CRC Committee, 1998 (as above) para 227.

%2 CRC Committee, General Comment No 3 (2003) HIV/AIDS and the rights of the child,
CRC/GC/2003/3, para 5.

33 CRC Committee, 2003 (as above) para 31.
3 CRC Committee, 2003 (as above) para 29.
3 CRC Committee, 2003 (as above) para 32.
3 CRC Committee, 2003 (as above) para 33.
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family-type alternative care;*” and 6) the Committee stated that institutionalised care
should be used as a measure of last resort and measures of protection against all forms

of abuse and exploitation should be put in place.*®

Although it was not the first time that the CRC Committee raised the issue of child-
headed households,* the specific mentioning of child-headed households in a general
comment was significant as it acknowledged the existence of and precarious situations
of child-headed households. Nevertheless, the Committee merely encouraged states to
provide support, ‘financial and otherwise, when necessary’ to child-headed
households. It is unfortunate that the CRC Committee did not issue a stronger
statement requiring states to reduce or prevent the occurrence of child-headed
households or requiring states to commit maximum assistance to such households if

the formation of such household is unavoidable.

In 2005, the CRC Committee devoted its Day of General Discussion to ‘children
without parental care’. During the discussion, there were several concerns raised,
including the increasing number of children who are separated from their parents and
who are placed in institutions, and the lack of data on children in informal care or
children who are without care, such as street children.®® The Committee emphasised
the importance of preventing children from being separated from their parents by

3 CRC Committee, 2003 (as above) para 34.

% CRC Committee, 2003 (as above) para 35.

» The CRC Committee noted the increasing number of child-headed households on numerous

occasions: CRC Concluding Observation: South Africa (CRC/15/Add.122: 22 Feb 2000);
Concluding observations of CRC: Burundi (CRC/C/15/Add.133: 16 Oct 2000); Concluding
observations of the CRC: DRC (CRC/C/15/Add.153: 9 July 2001); Concluding observations of
the CRC: Lesotho (CRC/15/Add.147: 21 Feb 2001); Concluding observations of the CRC:
Lesotho (CRC/15/Add.147: 21 Feb 2001); Concluding observation of CRC: Zambia
(CRC/C/15/Add.206: 2 July 2003); Concluding observation of CRC: Uganda
(CRCIC/UGA/CO/2: 23 Nov 2005); Concluding observation of CRC: Ethiopia
(CRC/C/ETH/CO/3); CRC CO: Swaziland (CRC/C/SWZ/CO/1: 16 Oct 2006); Concluding
observations of CRC: Kenya (CRC/C/KEN/CO/2: 2007); Concluding observation of CRC:
Eritrea (CRC/C/ERI/CO/3: 2008); Concluding observations of CRC: Malawi
(CRC/C/MWI/CO/2: 2009); Concluding observations of CRC: Mauritania (CRC/C/MRT/CO/2:
2009); and Concluding observations of CRC: Mozambique (CRC/C/MOZ/CO/2: 2009). The
CRC Committee urged the states to reduce and prevent the occurrence of child-headed
households (South Africa) and recommended all necessary measures to assist such households
(Lesotho, Zambia, Kenya, Uganda, Ethiopia, Swaziland, Mauritania and Eritrea).

40 CRC Committee, Day of General Discussion: children without parental care, 12-30 September

2005, CRC/C/153 paras 654 & 681.
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providing appropriate support and assistance to parents.*! In case the separation is
unavoidable, family-type alternative care should be given a priority. * The
Committee’s recommendation to develop an international standard on protection and
care of children without parental care led to the development of the 2009 UN
Guidelines for the Alternative Care of Children, which is discussed below.** Although
it is important that the Committee has devoted its day of general discussion to the
issue of children who are in need of alternative care, it is regrettable that children who
are affected by the HIV epidemic have received only scant mention in the discussion.
While children who are affected and infected by HIV are described as ‘especially
vulnerable children’,* the issue of the increasing number of children who are
deprived of their family environment in the context of the HIV epidemic, including
children in child-headed households, was not discussed in detail. Nevertheless, the
Committee recognised the importance of children growing up in their own community
and recommended that the most vulnerable families in the community should be
supported, so that alternative measures to institutionalised care could be found within

the community.*

(iif) 2005 Council of Europe Recommendation on the Rights of Children
Living in Residential Care

The Council of Europe Recommendation on the Rights of Children Living in
Residential Care was adopted by the Committee of Ministers on 16 March 2005 to
further protect the rights of children in residential care. While the 2005
Recommendation recognises the family as a natural environment for children to grow
up, the Council of Europe Recommendations foresees that in some cases, residential
care of children might be necessary. The Recommendation provides for the basic
principles of providing out-of-home care to children and the standards of care in

institutions as well as the rights of children in residential care.

# CRC Committee, 2005 (as above) para 649.
42 CRC Committee, 2005 (as above) para 665.
43 CRC Committee, 2005 (as above) para 649.
4 CRC Committee, 2005 (as above) para 670.
° CRC Committee, 2005 (as above) para 674.
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An important feature of the Recommendation is that it is very comprehensive. It
provides basic principles and guidelines regarding the determination to place children
in residential care, standards of care in residential care, including the rights of children
in residential care, and aftercare provisions. It clearly sets out that the primary
objectives of residential care are the protection of the best interests of the child and to
enable the child to integrate or re-integrate as soon as possible into society. In order to
achieve the successful integration of the child into society, the Recommendation
provides for appropriate aftercare support to children leaving institutions. It also
provides that an individual care plan should be designed to prepare children for living
outside the institution in the future. These are very important elements as the ultimate
goal of any alternative care including residential care is to prepare children for a
smooth transition from childhood to independent adulthood.

The Recommendation further recognises the important role played by private bodies,
such as NGOs or faith-based organisations, in providing residential care. Nonetheless,
it holds states responsible for the standard of care provided by private bodies. In order
to ensure the requisite standard of care, the Recommendation requires that all
residential care facilities be accredited and registered with the competent public
authorities and stipulates the establishment of an efficient system of monitoring and
external control of residential institutions. It further provides that children have the
right to submit complaints to an identifiable, impartial and independent body.
Enabling children in residential care to lodge complaints is essential as there is a high
risk of abuses and maltreatment of these children going unnoticed.* However, the
Recommendation does not specify how such body will operate, including the
procedure through which children can make complaints, especially for younger
children, or how the complaints will be examined and dealt with once the allegations
are found to be correct. Although the basic principles of the Recommendation clarify
that residential care should only be used as a last resort for the shortest possible period,
it does not specifically address the development needs of children under five and how

such young children can be cared for in a residential setting.

4 See, C Csaky, Keeping children out of harmful institutions, Save the Children UK (2009).
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The Council of Europe Recommendation is a regional instrument and only applicable
to member states of the Council of Europe. However, it serves as an important
example to other regions, especially in Africa, where the CRC Committee often
observed the frequent resort to institutionalised care.*’ Although all the rights
enshrined in the CRC are equally applicable to children in residential care, the
specific needs and vulnerability of such children justify the reiteration of certain rights

more specific to their situation.
(iv) 2009 UN Guidelines for the Alternative Care of Children

In 2004, UNCEF and International Social Service (ISS),*® in its working paper on
children without parental care, called for the development of international guidelines
on the alternative care for children without parental care.* In the paper, 1SS and

UNICEF raised concerns over, among other aspects, the inappropriate use of

4 Concluding Observation of the CRC: Equatorial Guinea (CRC/C/15/Add.245: 3 Nov 2004) para
38, although the Committee welcomes the existence of institutions to accommodate increasing
number of children who are orphaned but it emphasises that institutionalised care should be a
temporary measure of last resort; Concluding observation of the CRC: Eritrea
(CRC/C/15/Add.204: 2 July 2003) para 35; Concluding Observation of the CRC: Lesotho
(CRC/C/15/Add 147: 21 Feb 2001) para 37; Concluding Observation of the CRC: Gabon
(CRC/C/15/Add.171: 3 April 2007) para 37; Concluding observations of the CRC: The Gambia
(CRC/C/15/Add.165: The Gambia) para 36; Concluding observation of the CRC: Guinea Bissau
(CRC/C/15/Add.177: 13 June 2002) para 32(a) & 32(b); Concluding observation of the CRC:
Senegal (CRC/C/SEN/CO/2: 20 Oct 2006) para 32; Concluding observation of the CRC:
Swaziland (CRC/C/SWZz/CO/1: 16 Oct 2006) para 40; Concluding Observation of the CRC:
South Africa (CRC/C/15/Add.122: 22 Feb 2002) para 25; CRC Concluding observation:
Rwanda (CRC/C/15/Add. 234) para 40; Concluding observation of CRC: Nigeria
(CRC/C/15/Add.257: 13 April 2005) para 42; Concluding observation of CRC: Mali
(CRC/C/MLI/CO/2: 3 May 2007) para 41; Concluding Observation of the CRC: Malawi
(CRC/C/15/Add.174: 2 April 2002) para 39; Concluding observation of CRC: Angola
(CRC/C/15/Add.246: 3 Nov 2004) para 34; Concluding observation of CRC: Benin
(CRC/C/BEN/CO/2: 20 Oct 2006) para 42; Concluding Observation of the CRC: Central
African Republic (CRC/C/15/Add.138: 18 October 2000) para 48; Concluding observation of
CRC: Cameroon (CRC/C/15/Add.164: 6 Nov 2001) para 38; Concluding observation of CRC:
Liberia (CRC/C/15/Add.236: 1 July 2004) para 40(a) & (b); Concluding observation of CRC:
Mozambique (CRC/C/15/Add.172: 3April 2002) para 44(a) & (b); Concluding Observation of
the CRC: Niger (CRC/C/15/Add. 159: 13 June 2002) para 40; Concluding Observation of the
CRC: Sudan (CRC/C/15/Add.190: 9 October 2002) para 41; Concluding observation of CRC:
Uganda (CRC/C/UGA/CO/2: 23 Nov 2005) para 41; Concluding observations of CRC: Djibouti
(CRC/C/15/Add.131: 28 June 2000) para 35.

International Social Service (ISS) is an international organisation operating in 140 countries in
the world providing legal advices and services to governments and organisations working with
children in alternative care placements. See http://www.iss-ssi.org/2009/index.php?id=1
[accessed: 3 June 2010].

ISS & UNICEF, ‘Improving protection for children without parental care: a call for international
standard’ (August 2004).

48

49
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alternative care, the lack of protection of children in informal care, the lack of support
to child-headed households and inadequate planning for the future of children in
alternative care, and called for the development of comprehensive guidelines on
standard of care for children in alternative care placements.® In response to the call,
during the Day of General Discussion on children without parental care, the CRC
Committee recommended that guidelines be developed to improve the implementation
of article 20 of the CRC.* The initial draft was developed by an NGO working group,
which was then submitted to the CRC Committee for further revision and
comments. °® In the following consultation stage, governmental bodies were
encouraged to participate.>® In August 2006, an inter-governmental meeting, a ‘Group
of Friends’ led by the government of Brazil, was held in Brasilia to further develop
the draft.>* The broad-based consultation continued between 2007 and 2009, including
a consultation meeting in Cairo hosted by the League of Arab States, a high panel
discussion at the Human Rights Council and a series of intergovernmental
consultations in early 2009.> The Guidelines were approved by the UN General
Assembly on 20 November 2009.%°

The UN Guidelines for the Alternative Care of Children aim to assist and encourage
governments to better implement their responsibilities and obligations under the
broader framework of the CRC in relation to providing alternative care to children. It
aims to clarify ‘less clear areas’ of the CRC framework, as identified by Cantwell: (1)
the relationship between ‘parental care’ and ‘alternative care’; (2) the obligations
regarding ‘informal’ or ‘kinship’ care; (3) the application of the best interests of the

child; (4) the goals of ‘alternative care’; and (5) the concepts of ‘suitability’ and

%0 1SS & UNICEF, 2004 (as above).

5t International Social Service factsheet on Guidelines for the Alternative Care of Children,

available at: http://www.iss-
ssi.org/2009/assets/files/guidelines/Factsheet%20Guidelines%20Nov%202009.pdf [accessed: 23
April 2010].

52 As above.

5 As above.

5 As above.

% As above.

% As above.
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‘necessity’ in relation to alternative care placement.”’ It also deals with several
contentious issues, such as the role of state in informal care; recognition of chil