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I am joining you remotely from Los Angeles, in the United States, and I would like to begin by
acknowledging my presence on the traditional, ancestral and unceded territory of the Gabrielino-
Tongva, the peoples indigenous to this territory.” In beginning with a land acknowledgment, there is a
sense in which I have foreshadowed my reflections on the questions posed to us panelists in this
session, on the in/ and exclusiveness of international law. One could visit Los Angeles, and indeed
one could even live in Los Angeles, but remain entirely oblivious to the ways in which doctrines of
inclusion and exclusion in international law have shaped its geography, its demography, its trajectory,
and without exaggeration, the totality of this city. But for the Gabrielino-Tongva, however, the
indigenous peoples who are the traditional caretakers of this land, the inclusiveness and exclusiveness
of international law, its history of excluding non-Europeans for sovereign status,® its doctrine of
discovery that permitted dispossession and exclusion from property regimes, its ongoing failure to
deliver reparations for colonial domination, genocide and enslavement, notwithstanding reparations
that were paid to former enslavers and to former colonial powers such as France,” inclusion and
exclusion quite obviously sit at the very core of international law.

I want to evade the question posed to us to define exclusion in the context of international law
and instead speak to what is at stake, or what ought to be at stake when we talk about exclusion and
international law, focusing in particular on conversations about racial justice. By focusing on what is
at stake, I’'m thinking more of organizing principles for the many definitions it would take to account
for the different contexts in which we might seek to define exclusion. I am going to speculate that the
theme and framing of this session reflect the reverberations of the transnational racial justice uprisings
of 2020, which has put questions of inclusion and exclusion front and center in many fora, not least
academic institutions and international law associations. For example, the American Society of
International Law (“ASIL”)—the society that I am a part of—has itself appropriately been the target
of demands for such reckoning. A recent study by Professor James Thuo Gathii found that over the
course of the existence of the American Journal of International Law (“AJIL”), first published in 1907,
“only 64, or 1.25%, of 5,109 AJIL documents substantially engaged with issues of race in the body of
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their text.”® And in 2020, ASIL adopted the findings of the Richardson Report, which concluded after
the investigations of a taskforce that in the first sixty years of its existence, ASIL “silently but effectively
exclude[d] domestic persons of color and others, based on their ethnicity, culture, religion or sexual
otientation.””

In my role as UN Special Rapporteur on Racism, I was struck during visits to western Europe in
particular, how interlocuters often expressed (explicitly and implicitly) the sense that acute racial
injustice, exclusion and subordination was a disturbing and uniquely American problem, likely on
account of centrality of slavery and its afterlives to the foundations of the U.S. settler colonial project.
These sentiments were expressed to me predominantly but not exclusively by white interlocutors, often
while I was neck-deep in documenting acute racial subordination in western Europe itself—racial
subordination rooted in the contemporary legacies of Europe’s own existential reliance on slavery and
colonialism.” Racial subordination that historically relied upon international law for its operation, and
that remains the logical output of our contemporary international law. The European Society of
International Law (“ESIL”) is a lot younger than ASIL, but if I could, I would invert the usual
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panelist/audience rules and ask the ESIL. members in the audience whether and how (if at all) demands
for racial reckoning are reverberating through the society.’

Within the context of the United Nations system, too, questions of inclusion and exclusion have
been salient. The brutal murder of George Floyd highlighted how systemic racism results in state-
sanctioned extrajudicial killings of Black people in the United States, and protests there and elsewhere,
including western Europe, led to a Special Session of the Human Rights Council in which I
participated."” Ultimately, western states ensured within the Council that no robust mechanisms of
international accountability would be put in place, effectively signaling that the international system
remains one that cannot be relied upon to anchor racial justice and equality for the non-white world."
This process and outcome of the Special Session reflect, I would argue, some of the complex and
dynamic ways in which our international system sustains racialized exclusion from or access to the
purportedly universal human rights established in international law.'” A growing body of legal
scholarship at the intersection of race, racism and international law is mapping this complexity and
dynamism across different domains of international law."

In the 2020 public protests around the world, people called for reparations, for decolonization, for
abolition and for other demands that go to the core of living perpetual exclusion. Yet within the United
Nations, and outside, demands for transformation, decolonization, abolition and a remaking of the
very terms of inclusion and exclusion, have been, in many contexts, reduced to equality, diversity and
inclusion initiatives (“EDI”), many of which can be tokenistic and performative or subject to what has
been termed “elite capture”.!* My point is not that transformation of the personnel and substance of
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international law through careful attention to principles of equity, diversity and inclusion are not
important. It is to say that that EDI initiatives are not the end goal, and in fact they are meaningless
(and can even be counterproductive) when they are not fundamentally anchored in the project of more
just world-making. Questions of inclusion and exclusion are not simply about who is inside or outside,
but they are quite centrally about: the very nature of “inside” and “outside”; who determines what is
designated “inside” or “outside”; and how “inside” and “outside” have been created and tailored to
serve and benefit some and not others. Again, this question of inclusion or exclusion is one about the
very nature of international law, international legal institutions, and the study and practice of both." It
is about who wields the authority to include and exclude. It is about subordinate inclusion, privileged
exclusion, and marginalization upon inclusion. Where EDI efforts are pursued in good faith, they must
entail institutional and doctrinal transformation, and genuine examination of not only who is excluded
from the proverbial room, but also examination of what the room is and on whose terms it exists.

I would like to conclude my response to this question on a more personal note. To be a black
queer African woman in international law is to be a presumptive outsider to the field. There are, of
course, other bases of presumptive outsider status and to characterize my status as a presumptive
outsider is not to deny the notable privilege I have nonetheless accrued, including through educational
and professional opportunities. I would venture to say that my presence on this panel is not unrelated
both to the presumptive outsider status I have mentioned, as well as to my relative privilege. I will also
nonetheless note that the privileged status of presumptive outsiders is not the same as presumptive
insider status as a matter of lived experience. I could recount a number of anecdotes from experiences
in my official capacity as Special Rapporteur when my United Nations independent expert credentials
were no match for my racial identity and gender expression, but this is neither the time nor the place.
My own journey to becoming a law professor, let alone an international law professor, has been a
journey that has involved daily confrontation with a field and a profession that has had a much longer
history of commitment to a racially and gender exclusive international system than to an inclusive one.

There are, of course, many others who share this experience. Over the years I have connected with
early career, non-white scholars in the United States, in Europe (including some based in the
Netherlands where this conference is being held), who describe utter alienation from the field, from
their senior faculty, and from academic institutions that make it impossible or extremely difficult for
them to thrive, let along to produce knowledge on racial justice should that be their area of interest.
These early career scholars and students have described defensiveness, outrage, cluelessness and a
range of other responses in the face of their attempts to name and address exclusion, especially where
race and ethnicity are concerned. I have also borne witness to the tireless efforts of some presumptive
insiders to disrupt this status quo. We in this room and in the many other rooms we move through
live in entirely different universes from each other, even while existing in the same physical space.
While I do not believe every single one of us should be scholars of racial injustice or other structures
of inclusion and exclusion, I do believe there is an ethical impetus for a// lawyers and especially legal
knowledge producers and educators, to account for our contributions to perpetuating structures of
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exclusion and subordinate exclusion, and to account for the personal and professional benefit we
derive from these structures.



