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n May 2019 the Indian electorate returned Narendra Modi of the right-wing Bharatiya Janata Party (BJP) to the

helm of what is professedly the world’s largest democracy. But what emerged from this election was no ordinary

mandate. Rather, Modi’s landslide victory amounted to a decisive advance for a hegemonic project that seeks to
make India a Hindu nation. During Modi’s first term in power, from 2014 to 2019, this was manifested primarily in
vigilante violence against minority groups— particularly Muslims —and coercion against dissidents. However, with
the onset of Modi 2.0, we are witnessing the emergence of Hindu nationalist statecraft as a pivotal vehicle for the
further advancement of this project.!

This turn was first signaled in August 2019, when the Modi government revoked Kashmir’s special constitu-
tional status, relegating what was then India’s only Muslim-majority state to a union territory. The abolition of Kash-
mir’s statehood was an act of territorial engineering to advance the hegemonic project of the Hindu nationalist
movement. The symbolism was clear: the Hindu nation is to be built by purging India’s territory of the Muslim
enemy within. Then, in November, India’s Supreme Court passed its verdict in the Ayodhya dispute in favor of
Hindu plaintiffs who claimed the right to the land where the Babri Masjid, a sixteenth-century mosque, stood until
it was demolished by Hindu nationalist mobs in December 1992. In doing so, the Supreme Court lent credence to
a weaponized mythology that claims the land as the birthplace of Lord Ram, and therefore rightfully belonging to
India’s Hindu majority, signaling its alignment with the BJP’s hegemonic project.? The Ayodhya judgment was fol-
lowed, in early December, by the passing into law of the Citizenship Amendment Act (CAA). This offers expedited
citizenship for persecuted religious groups from Afghanistan, Pakistan, and Bangladesh who can prove that they
have been living in India since before December 31, 2014. However, the CAA only extends this right to Hindus, Chris-
tians, Sikhs, Buddhists, Jains, and Parsis, not to Muslims. Coupled with a national population register and a National
Registry of Citizens (NRC) that links the right to Indian citizenship to an individual’s capacity to prove that they were
born in India between January 1950 and June 1987, or that they are children of bona fide Indian citizens, the CAA is
likely to create a hierarchy of graded citizenship in which Indian Muslims become second-class citizens.

Hindu nationalist statecraft, then, follows the overarching logic of Modi’s authoritarian populism, which
draws a line between “true Indians” and their “antinational enemies” within.? Crucially, Hindu nationalist statecraft
advances through lawmaking rather than vigilante violence or state coercion— for example, the erasure of Kashmiri
statehood was brought about by revoking Article 370 of the Indian constitution, which granted the state special sta-
tus, as well as Article 35A, which provided further autonomy. Indeed, as Christophe Jaffrelot and Gilles Verniers put
it,* “the second Modi-led government has . . . radically changed gears and used the legislative and executive route
to transform India into a de jure ethnic democracy.”



This conjuncture compels a critical rethinking of
the political economy of the world’s largest democracy.
In this article, we propose a conceptual framework for
this, focusing on the historical relationship among law,
state formation, and social movements. Although law,
since the inception of Modi 2.0, has served primarily as
avehicle of majoritarian statecraft from above, the legal
domain nonetheless remains a significant part of the
repertoires of contention mobilized by subaltern move-
ments. The legal domain has, for example, been cru-
cial to the institutionalization of the movement-driven,
rights-based agenda that brought about new civil lib-
erties and socioeconomic entitlements from the early
2000s to the early 2010s. Similarly, the recent abroga-
tion of Article 370 has been challenged by a slew of peti-
tions questioning the constitutionality of the move.

We argue for the need to think through the rela-
tionship among law, social movements, and state for-
mation in the longue durée of Indian democracy. While
we acknowledge the problems that arise with the neat

“demarcation of time into different slices,”

we never-
theless believe that important conceptual gains can be
made by conceiving of this longue durée as animated by
three distinct conjunctures in India’s passive revolution.
The first conjuncture —between 1920 and 1950 —saw the
emergence of democracy as the central claim of a mass-
based freedom movement through to its constitutional
institution, which in turn inaugurated the Nehruvian
nation-building project under the hegemony of the
Indian National Congress. The second conjuncture wit-
nessed the unravelling of the Nehruvian state from the
late 1960s to the early 1990s —a phase animated by com-
plex and intersecting political crosscurrents, ranging
from the decline of Congress and the Emergency, via
the emergence of new social movements and an activist
judiciary, to an incipient move away from developmen-
talism. Finally, the period from the early 1990s to the
present moment of peril can be seen, above all, as a con-
juncture animated by the rise of Dalitand lower-caste par-
ties, the emergence of Hindu nationalism as a national
political force, and neoliberal transformations of India’s
political economy. Although these conjunctures have
distinct internal temporalities, they are all animated
by hegemonic transitions. Situating these conjunctures
within a century-long period, we argue that social
movements and the state have constituted each other
across this longue durée, and that this co-constitution
has been both mediated by and inscribed in law. An ade-
quate theorization of this trajectory must be capable
of disentangling the different facets of this dialectical

relationship and deciphering its manifestations in key
moments in the life of the Indian state. To this end, we
propose a Gramscian perspective that focuses on the
making and unmaking of unstable compromise equi-
libriums between dominant and subaltern social forces
in state-society relations in and through law and legal
formations.® The very instability of these compromise
equilibriums and the ways in which they are formed,
superseded, and reformed over time, we argue, are evi-
dence of a co-constitutive relationship between social
movements and the state that is inherently conflictual
and therefore always evolving.

We present our argument in three sections. First,
we introduce a Gramscian perspective on law and dis-
cuss its relationship to hegemony. While social groups
(and dominant groups in particular) may often resort
to extra-legal means such as violence and corruption to
advance their interests, we argue that law and lawmak-
ing are in fact central to the construction of hegemony.’
More specifically, we suggest that the law is character-
ized by certain fundamental dualities: it simultaneously
enables coercion and fosters consent, and in doing so
both constrains and makes concessions to the collective
action of social movements. Second, we discuss state
formation as a hegemonic process, focusing specifically
on how state power must be understood in terms of
the balance of power that crystallizes between differ-
ent social forces acting in and through the institutional
ensemble of the state. Law and lawmaking remain at the
core of our argument, here in terms of how their cen-
trality in state formation is intimately related to legal
culture and consciousness in subaltern imaginaries
and practices. Third, we engage the long-standing tra-
dition in South Asian scholarship that draws theoret-
ical sustenance from Antonio Gramsci’s work. More
specifically, we discuss the proposition in the work of
Partha Chatterjee, Sudipta Kaviraj, and Kalyan Sanyal
that the Indian state’s trajectory is best understood as
a case of passive revolution.® While Indian state forma-
tion can certainly be read in terms of passive revolu-
tion, we argue that these perspectives fail to adequately
account for how India’s passive revolution has been
shaped by subaltern movements. By studying how sub-
altern claims appropriate legal formations and, con-
versely, how the law mediates such claims in specific
ways, we can conceive of India’s passive revolution in a
genuinely dialectical manner, in which each hegemonic
transition always produces new contingencies and new
political spaces for contestation. In each section, we
illustrate our arguments with examples drawn from the



three key conjunctures of formation and reformation
in the trajectory of the Indian state identified above.
Consequently, the article is organized around three
key analytical concerns rather than according to the
chronological unfolding of historical processes of state
formation. The examples we use are selected because
they illustrate key conjunctural dynamics and are not
meant to add up to an exhaustive historical account.
Since our objective is predominantly conceptual, we
necessarily operate at a relatively high level of abstrac-
tion. Consequently, we are unable to capture certain
layers of complexity in the actually existing workings of
India’s state-society relations and its political economy.
This pertains first of all to our conception of subaltern
groups. Drawing on Gramscian theory, we conceive of
subalternity as the state of being adversely incorpo-
rated into historically specific power relations. We do
not attempt to capture its finer gradations in and across
concrete cases and sites, nor do we attempt to address
how such gradations impact how law is imagined and
mobilized in collective action. Operating at this level
of abstraction also prevents us from engaging with the
finer dynamics of relations between state and capital
and among different fractions of capital. We recognize
that state-capital relations in India have been fraught
with contradictions, and that there have been signifi-
cant and shifting divisions among different fractions of
capital across time.” However, the ways in which these
contradictions and divisions shape the relationship
among law, social movements, and state formation are
arguably best explored in concrete studies of determi-
nate conjunctures in India’s postcolonial trajectory.’®
We do, however, hope that what is lost in nuance might
be gained in conceptual innovation, and that the frame-
work presented here will invite comparative work in
other postcolonial contexts.

Law and Hegemony

The meanings of law are not fixed by the legal texts in
which itisinscribed.! Rather, as scholars of critical legal
studies have long argued, they are “indeterminate” and
open to a range of interpretations.’* Legal symbols and
discourses are “relatively malleable resources that are
routinely reconstructed as citizens seek to advance their
interests and designs in everyday life.””* The question
of which reading wins out over others—to shape daily
practice, and to be authorized and enacted through the
coercive force of state actors—is a question of struggle
and contention. In understanding the dynamics of such
contention, it is crucial to recognize that the hegemonic

force of law depends on the perception that it does
not simply represent the interests of the elite but is
also available for the claims of subaltern groups. As
E. P. Thompson argued, the law cannot be seen to be just
“without upholding its own logic and criteria of equity;
indeed, on occasion, by actually being just.” The law
may therefore, “on occasion, inhibit power and afford
some protection to the powerless.”**

At the local scale, an example of this dynamic is
found in the activism of Adivasi movements in rural
Madhya Pradesh during the 1980s and 1990s. Here, Bhil
Adivasis were subordinated to the everyday tyranny of
a coercive and predatory local state, in which state per-
sonnel used their powers of law enforcement to exact
bribes from villagers. Crucially, when these communi-
ties began to contest everyday tyranny, they did so by
turning to the higher echelons of the local state, insist-
ing that legality should prevail in local state-society
relations. This was an effective strategy, as state officials
could not publicly be seen to condone violations of a
legal code that they were supposed to uphold. This kind
of “legalism from below”” fostered insurgent claims
for the right to have rights among Bhil communities.'
Such oppositional uses of the law are common elements
in subaltern resistance. For example, anti-dispossession
movements, widespread across India, have actively used
the law to fight specific instances of dispossession.”
The momentum generated by these movements in turn
resulted in the introduction of national legally enforce-
able limits to dispossession, and rights to compensation
and resettlement.’® Capturing this duality—in which
the law simultaneously enables coercion and fosters
consent, and both constrains and makes concessions to
the collective action of social movements—is impera-
tive to any theorization of the relationship among law,
social movements, and state formation. Toward this
end, we propose a Gramscian understanding of law
and lawmaking. Although Gramsci wrote almost noth-
ing about law,”® his work offers valuable resources for
analyzing law as a terrain on which movements inter-
act with state-making projects. Gramsci was keenly
aware that law had not only coercive but also ideologi-
cal effects on the organization of civil society?° through,
for example, its “educative role . .. in developing
social conformism.”? It follows that law and lawmak-
ing should be approached as integral dimensions of
the formation, supersession, and transformation of the
unstable equilibriums of compromise between social
groups that undergird and sustain hegemony.? Hege-
mony, on this reading, is understood as “a set of nested,



continuous processes through which power and mean-
ing are contested, legitimated, and redefined at all lev-
els of society.”? These processes, in turn, are animated
by contentious negotiations between dominant and
subaltern social groups.?* This renewal and modifica-
tion happens in an active relation to subaltern politics,
which itself tends to be articulated through oppositional
appropriations of “the social condensations of hege-
mony” — the institutions, idioms, imaginaries, and rou-
tines through which hegemony is enacted.?”

In terms of law, this is evident in how the opposi-
tional claims making of subaltern movements is often
mediated by a “legal consciousness”?® and posits legal
reform as the objective of mobilization. Consider, for
example, the proliferation of legal activism in India fol-
lowing the Emergency (1975-77). This was propelled by
the introduction, after the Emergency, of public inter-
est litigation (PIL) by the Indian supreme court in an
attempt to undo the tarnished legacy of its capitulation
to Indira Gandhi.?” However, whereas PIL was insti-
tuted from above, its spectacular proliferation from the
late 1970s was a result of how social movements used it
to carve out and expand new domains of mobilization,
structured around the language and imaginaries of law.
As Upendra Baxi remarked of PIL, what had initially
emerged as an “expiatory syndrome” became “a cata-
lytic component of a movement for juridical democ-
racy’ through innovative uses of judicial power.”?® This
illustrates the profoundly contingent nature of the co-
constitutive relationship between movements and the
state, and particularly the contingencies arising from
how law mediates this relationship.

Law and legal reform have also played important
roles in Dalit and lower-caste politics that proliferated
in the 1990s. The expansion of the legal remit of affir-
mative action through reservations has been particu-
larly significant, as the large and heterogeneous group
of Other Backward Classes has sought inclusion into
this system of quotas. The struggle for recognition of
caste-based violence in criminal law? has been equally
important, and has resulted in union laws such as the
Scheduled Castes and Tribes (Prevention of Atrocities)
Act, 1989, and in state laws such as the recent West Ben-
gal (Prevention of Lynching) Bill, 2019. That this bill has
emerged in a non-BJP state with a large Muslim minor-
ity at a conjuncture defined by an increase in Hindutva
vigilante violence is no coincidence.

Comparably, feminist activism was central to the
wave of new social movements that emerged in India
after the Emergency, and the law, in turn, has been central

to feminist activism.>° As Manisha Desai points out,
from the early 1980s, the efforts of the autonomous
women’s movement to contest India’s patriarchal state
centered on achieving gender justice through legal
reforms related to rape, gender-based violence, dowry
deaths, and sex-selective abortion.’! More recently, as
shown below, India has witnessed a series of campaigns
for the enactment of rights-based legislation to make
civil liberties and social protection legally enforceable.*

Our emphasis on the duality of law, however,
makes us attentive to the fact that reliance on law has
not translated directly into unequivocal counterhege-
monic advances. For example, the jurisdiction of PIL
over time became “parasitical on the very same people”
it was introduced to empower, as it degenerated into a
veritable “slum demolition machine” evicting and expel-
ling the urban poor.** Dalit politics demonstrates simi-
lar limitations to the efficacy of law in bringing about
structural transformation through caste-based reserva-
tions and other measures. The Bahujan Samaj Party has
held power in Uttar Pradesh for long periods but has
failed to effect “a substantial change in the distribution
of economic, social, and political opportunities.”** And,
despite affirmative action, Dalits and lower-caste groups
remain vastly overrepresented among India’s poor.®
In terms of feminist movements, Nivedita Menon has
argued that strategies centered on law might in fact
be counterproductive, suggesting that feminist activ-
ism “may have reached the limits of the emancipatory
potential of that language of rights which gives us an
entry point into the realm of law.”*¢ Rights-based leg-
islation, in turn, has been criticized for excluding sub-
altern groups whose knowledge and command of the
state’s bureaucratic vocabularies and routines might be
insufficient to pursue claims under the law, as well as
for fostering “bureaucratized activism and procedural
citizenship.”” Ultimately, these observations testify to
the ambiguous workings of the dualities of law, and
underscore how, in order to serve a hegemonic purpose,
law and lawmaking must act as what Gramsci called an
“organic passage™® through which political transac-
tions can take place between dominant and subaltern
groups. Consequently, law sustains hegemony even as
it allows for the partial incorporation of “some aspects
of the aspirations, interests, and ideology of subordi-
nate groups.”’ For this reason hegemony always rests
on unstable equilibriums of compromise, rather than on
an inert edifice of power.

But how are these unstable equilibriums orches-
trated and achieved through laws and lawmaking as



essential dimensions of state formation? We seek to
answer this question by mapping how the making of
particular laws has codified power relations between
dominant and subaltern groups, and how these laws
have simultaneously made concessions to and con-
tained the collective action of subaltern movements. We
do this through select examples from the longue durée of
the Indian republic, starting with the constitution.

India’s constitution was forged between 1946 and
1950. According to Granville Austin,*® this document
embodies and enshrines the commitment among the
country’s leaders to push forward a social revolution.
Pointing to the architecture of the constitution, Austin
argues that the Fundamental Rights would advance the
social revolution by securing equality for all citizens
in the domain of civil and political rights, whereas the
Directive Principles would ensure the positive right to
redistribution and recognition.* An alternative read-
ing, however, would argue that the bifurcation of civil
and political rights as justiciable rights and socioeco-
nomic rights as nonjusticiable principles for policy
making provided the undergirding for a conservative
democracy controlled by dominant social forces.** The
right to property loomed large among the Fundamental
Rights, indicating “that the political elite did not con-
ceive of any serious intervention to check economic
inequality.”** While semifeudal landlordism was abol-
ished, this was part of a concerted effort by the post-
colonial state to advance bourgeois property relations.
And whereas several constitutional amendments were
passed to facilitate land reforms, their main effect was
to give rise to India’s provincial propertied classes.*
In this sense, Baxi is right in arguing that “the funda-
mental right to property . . . marked the organized tri-
umph . . . of the claims of the owners of the means of
production over those of the owners of labour power.”*
Conversely, the relegation of socioeconomic rights to
the domain of Directive Principles weakened the con-
stitutional basis for redistributive struggles.*®

This constitutional order in turn expressed the bal-
ance of power between dominant and subaltern social
forces that crystallized during the freedom movement.
Whereas Congress under Gandhi’s leadership devel-
oped into a mass-based organization that engaged in a
series of campaigns that followed a pattern of struggle,
truce, and renewed struggle atan expanded scale,” each
moment of truce—1922, 1931, and 1943, respectively—
saw the demobilization of radical forms of popular
nationalism that often transgressed the parameters of
nonviolent satyagraha and challenged regnant property

relations.*® The demobilization of subaltern move-
ments, in turn, reinforced elite dominance—and, with
it, a preference for constitutional politics* —within the
Congress organization. Crucially, demobilization became
increasingly coercive as Congress moved toward being
a state-bearing party—a process culminating in the
repression of the Telangana uprising in 1951.°° The con-
stitution consecrated this balance of power by facili-
tating “a deliberate process of social transformation to
cure the worst forms of underdevelopment and inequity
that threatened the stability of the postcolonial political
order.””! This hegemonic formation was remarkably sta-
ble during the two decades after independence, as social
movements ceded autonomy to “the strong hand of the
Nehruvian state.”

The postindependence career of the fundamen-
tal right to property also offers insights into the shift-
ing balance of power between dominant and subaltern
social forces in other key conjunctures. Following the
Emergency, the Janata Party government rode to power
on the back of the many broad-based popular move-
ments of the 1970s. A key pledge in the Janata Party’s
election manifesto was deleting the right to property
from the constitution—a pledge that amounted to a
response from above to the movements that had desta-
bilized economic and political configurations of power
since the late 1960s.> Some Janata Party members saw
this repeal as a step toward socialism, whereas the
future law minister stressed that the fundamental right
to property had, in fact, prevented Indian legislatures
from using property to do public good for the Indian
people.** With the 44th Amendment (1978), the funda-
mental right to property was demoted to merely a legal
right. At a later conjuncture in the neoliberal era, how-
ever, when the balance of power between dominant
and subaltern social forces had shifted more decisively
in favor of the former, attempts would be made to use
PIL to seek legal reinstitution of the right to property,
in the name of the poor. Petitioners claimed that its
dilution had made it easier for the state to acquire citi-
zens’ property on the pretext of public interest, without
adequate compensation. In effect, the very enactment
(the 44th Amendment) that was introduced to help the
underprivileged was now allegedly used to dispossess
them. Clearly, the changing balance of power between
dominant and subaltern social forces, and the unstable
equilibriums this balance underpins, combine with the
indeterminate nature of law to produce unpredictable
shifts that can variously unsettle or reinforce hege-
monic configurations.



Law, then, establishes a hegemonic equilibrium
by defining the legal boundaries of relations between
dominant and subaltern groups and the limits of what
is politically permissible. However, this equilibrium is
unstable since the interpretation of laws and the bound-
ary of these relations are subject to contestation. Again,
the constitution provides a particularly apt example. As
much as it represents the legal consecration of a pro-
foundly asymmetrical balance of power between dom-
inant and subaltern forces, it is not simply a text of and
for power from above. As Rohit De has shown, subaltern
groups have appropriated the constitution for opposi-
tional use; despite being crafted by an elite, it “became
part of the experience of ordinary Indians in the first
decade of independence.” A range of actors whose
livelihoods and ways of life were threatened by the
modernizing zeal of the Nehruvian state used constitu-
tional provisions to petition the Supreme Court for the
enforcement of their fundamental rights. On the one
hand, this spawned a “constitutionalism from the mar-
gins” with the potential to “displace the elite conception
of the law.” On the other hand, by using the constitution
to push back against the interventions of the moderniz-
ing state, subaltern citizens came “into closer engage-
ment with the state and reaffirmed its right to exist.”*

State Formation
State formation is often conceptualized as the insti-
tutionalization of political power and authority in
Weberian terms—that is, as a “compulsory political
organization” that exercises continuous domination
within a demarcated territory.”” When viewed in this
way, state formation appears to be driven by dominant
social forces and imposed upon subaltern groups from
above.® As the erasure of Kashmiri statehood and the
draconian CAA-NRC process discussed earlier demon-
strate, it sometimes is. Nevertheless, an exclusive focus
on state formation from above elides the co-constitu-
tive relationship between social movements and the
state. Rendering these dynamics in terms of an external
relationship between binary opposites prevents us from
delineating just how a given form of state, at any given
moment, is expressive of “the condensation of a rela-
tionship of forces defined precisely by struggle.”” To
avoid this problem, we propose to see state formation as
a “hegemonic process.”*°

The construction of hegemony, Gramsci argued,
is intimately related to processes of state formation.
Conceiving of the state in expanded terms as the fusion
of political and civil society, Gramsci suggested that,

in contrast to premodern political orders, capitalist
modernity was characterized by the efforts of dominant
groups “to construct an organic passage from the other
classes into their own.”®! This passage is constituted
by state institutions, idioms, and technologies of rule,
which enable dominant groups to elicit popular consent
for hegemonic projects.> On this reading, the state is
not conceived of as a sovereign entity that exists inde-
pendently of society but as an institutional ensemble
that social forces act in and through.® State power, in
turn, is “a contingent expression of a changing balance
of forces that seek to advance their respective interests
inside, through, and against the state system.”®*

Contrary to what some strands of postcolonial
scholarship suggest, the modern Indian state lends
itself very well to such an analysis. Ranajit Guha pro-
posed that the colonial state “failed to generate a hege-
monic ruling culture” and existed only as an authoritar-
ian externality that provided “no space for transactions
between the will of the rulers and that of the ruled.”®
However, we know that subaltern groups historically
had recourse to the colonial state and its ideologies of
rule to advance their claims. For example, the Adivasi
peasantry of Jharkhand petitioned the colonial state all
the way to London, deploying a rhetoric that “admira-
bly mimics the official discourse of colonial primitiv-
ism.” Even when they made politico-theological claims
to sovereignty and rose in violent revolt, their demand
was for “quasi-national autonomy under British colonial
overlordship.”¢¢ Comparably, historically disadvantaged
groups often found colonial modernity and liberalism
useful in addressing concrete questions of represen-
tation, self-esteem, and self-worth.®” In the postcolo-
nial era, the Dalit movement has found liberal democ-
racy attractive because it enabled them to acquire and
expand normative spaces involving not just equality,
liberty, and rights, but also self-respect and dignity.®
This long history of engagement with the state from
below shows clearly how subalternity is simultaneously
constituted and contested in and through state-society
relations.®

If we consider the freedom struggle as a state-
making project, similar dynamics are apparent. In con-
trast to Guha’s argument that subaltern politics existed
in an autonomous domain,’® the nationalist movement
was a complex field of force animated by a contentious
dynamic between the collective action of subaltern
groups, which articulated and advanced more radical
iterations of nationalism that challenged regnant prop-
erty relations, and conservative forces pursuing more



moderate initiatives largely commensurable with the
interests of dominant groups.” The fact that the post-
colonial state came to reflect the hegemonic project of
elite nationalism is a result precisely of the balance of
power that emerged from the demobilization of radi-
cal forms of popular nationalism discussed above. But,
as De’s analysis reveals, this hegemonic project was
soon appropriated by subaltern groups “making claims
against the state that used the state’s own vocabulary.”’>

The contentious dynamics that animated subse-
quent transfigurations of the Indian state show similar
characteristics. For example, the unravelling of the Neh-
ruvian state from the late 1960s was partly propelled
by new social movements that represented subaltern
groups marginalized by the postcolonial nation-building
project.”? Crucially, these movements often appropri-
ated the state ideology of development to stake claims
for redistribution, recognition, and participation.”
Whereas these movements ultimately failed to halt the
rising tide of neoliberalization, their persistent mobi-
lization was nevertheless inscribed in the state that
emerged from this process, both in the form of prac-
tices such as PIL, and in the rights-based legislation of
the United Progressive Alliance (UPA) era (2004-14),
discussed below.

Law and lawmaking are integral to these processes
of state formation and the construction of hegemony—
most fundamentally because it is through law that
“political authority and the state . . . attempt to legiti-
mize the social institutions and norms of conduct which
they find valuable.”” Force is an obvious dimension of
this equation, insofar as legal institutions are central
to what Gramsci called “the apparatus of state coercive
power,”’¢ and enable dominant groups to enforce order.
However, in keeping with our argument that law also
plays an important role in the construction of consent,
law and lawmaking can be usefully thought of as “moral
regulation” in both a totalizing and an individualizing
sense: laws are passed on behalf of the nation and citi-
zenship is often understood as equality before the law;
yet, law also constitutes the individual as a legal subject
and both penalizes law breaking and bestows rights
accordingly. Legal culture and legal consciousness con-
sequently come to be diffused throughout the societal
fabric and, crucially, woven into the lifeworlds, prac-
tices, and imaginaries of subaltern groups.” In this way,
state formation appears as a profoundly cultural pro-
cess in which dominant groups encourage some ways
of organizing social life while “suppressing, marginaliz-
ing, eroding, and undermining others.””8

Understanding law as a form of moral regulation
enables us to elaborate our point about the contentious
nature of law and hegemony, insofar as moral regula-
tion is never uncontested. The frequent disjunctures
between “unifying representations” and lived experi-
ences of “inequality, domination, and subjugation” give
rise to struggles in which the “universalizing vocabu-
laries” of the modern state become “sites of protracted
struggle,” and in which the meanings and applications
of those vocabularies are contested, negotiated, and
changed.” In the Indian context, this is particularly evi-
dent in the salience of citizenship as a mobilizing idiom
in subaltern movements. Dalits,® poor rural women,®!
informal sector workers,’ lower-caste peasantries,®
and Adivasis® have—in different ways and with dif-
ferent outcomes—articulated rights-based claims that
appropriate the universalizing vocabularies of the post-
colonial Indian state in which citizenship figures as
a foundational idiom.* In the process, these univer-
salizing vocabularies are refracted through “regional
histories of claims making” and inflected with vernac-
ular “idioms and forms of negotiation,” and are there-
fore also constantly transformed to the extent that “the
practice of claims making is generative of new under-
standings and subjects of rights.”8¢

The law is, of course, one such universalizing vocab-
ulary, and its changing forms over time must be under-
stood in terms of how subaltern groups “engage, avoid,
or resist the law and legal meanings” through opposi-
tional claims making.” After the 1984 Bhopal gas disas-
ter, for example, survivors’ groups turned to the law
to seek redress. The result, however, has been deeply
ambiguous. The Bhopal Gas Leak Disaster (Processing of
Claims) Act, 1985, granted the government of India exclu-
sive rights to represent the victims, operating as parens
patriae, or legal guardian, casting the victims as non sui
juris, or judicially incompetent.®® As such, it provided
victims access to the law, but not to rights: they neither
had the right to represent themselves, nor to opt out of
the eventual out-of-court settlement. One might under-
stand the Bhopal Act in terms of state formation from
above—as an attempt at reinstating the government as
the guardian of the Indian people, at a conjuncture when
the paternalistic Nehruvian state was fast unravelling.
At the same time, the case illustrates the ambiguities of
engaging the law and legal meanings at the grassroots.
As Kim Fortun argues, law can create spaces for oppo-
sitional claims making by grassroots organizations to
work, even as it undermines the very modes of sociality
such spaces were to protect. In other words, while grass-



roots claims making through legal language and pro-
cesses has been crucial in the Bhopal case, the demands
associated with prioritizing legal initiative—in terms of
expertise, extensive networks, and social and economic
capital —simultaneously transforms the institutional
structure of the grassroots. Activists have, accordingly,
approached the law with considerable cynicism and crit-
icized it for being “insufficiently lawful,” while simulta-
neously engaging it creatively as they “strategize within
and around law’s insufficiency.”®

The appropriation of law in the Bhopal example
points to the different temporalities that may be at work
in social movement politics and legal processes respec-
tively. Put crudely, while movements’ oppositional pro-
jects often demand urgent attention, the wheels of law
and lawmaking tend to grind slowly. Consequently, the
different temporal registers and horizons that social
movement politics and lawmaking operate with, and
the sense of “temporal lag” this can create, may in them-
selves produce the impression of law’s insufficiency.
Here, however, we stress how the appropriation of law
in the Bhopal example can be seen as part of a more gen-
eral dynamic in hegemonic formations, in which states
“establish a common discursive framework that sets
out central terms around which and in terms of which
contestation and struggle can occur.”*® This conten-
tious dynamic must be understood in the context of the
development of India’s political economy from the late
colonial period to the present, which leads us to engage
with analyses of passive revolution.

Political Economy

For Gramsci, passive revolution designated particular
trajectories of capitalist development and state for-
mation that unfolded in Europe after the Napoleonic
Wars. In contrast to the classic bourgeois revolutions,
trajectories of passive revolution were characterized by
the relative weakness of emergent bourgeois classes,
consequent coalitions between ascendant bourgeoi-
sies and traditional elites, partial accommodation of
subaltern groups, and the central mediating role of the
state.”! Chatterjee’s seminal statement of this perspec-
tive makes a case for understanding passive revolution
as “the general form of the transition from colonial to
post-colonial national states in the twentieth century.”
In postcolonial India, this was manifestin a process that
both preserved “the institutional structures of ‘rational’
authority set up in the period of colonial rule” in the
form of the developmental state and avoided “a full-
scale assault on all pre-capitalist dominant classes.”*?

This shaped the workings of the state in crucial ways:
an apolitical ideology of national development became
crucial to its legitimacy and the politics of planning cen-
tered on controlling and manipulating “the many dis-
persed power relations in society to further as best as
possible the thrust toward accumulation.”

Along similar lines, Kaviraj conceives of passive
revolution as the outcome of a conjuncture in which
India’s emerging bourgeoisie could neither exercise
“moral cultural hegemony” over the nation nor rely on
“a simple coercive strategy” to advance capitalist devel-
opment. Here, the trajectory of passive revolution is
animated by a coalition of industrial capital, dominant
agrarian groups, and the bureaucratic-managerial elite.
Surveying the period from the late 1940s to the late
1980s, Kaviraj argues that the passive revolution should
be understood as a set of initial realignments in the
immediate wake of independence and a series of dis-
tinctive political phases. With the sidelining of factions
favoring economic liberalism and the departure of the
socialists from Congress, the stage was set for a state-led
strategy of capitalist development. However, Nehruvian
reformism was persistently abrogated by tensions and
contradictions within the ruling coalition and increas-
ingly characterized by a logic of bureaucratization that
“saw the people not as subjects but as simple objects of
the development process.” Indira Gandhi’s populism
failed to overcome this dynamic and by the mid-1980s,
Kaviraj argues, India was mired in an “institutional cri-
sis of the state”* —evidenced by the incipient liber-
alization of the economy, ascendant regionalism, and
increasingly aggressive communal politics.

Chatterjee and Kaviraj capture much that is impor-
tant in their analyses of postcolonial India as a case of
passive revolution. However, as Ranabir Samaddar points
out,” their approach fails to account for how subal-
tern mobilization shapes the form and dynamic of pas-
sive revolution. So, while both Chatterjee and Kaviraj
acknowledge that India’s passive revolution originates in
astruggle for national liberation that came to incorporate
subaltern groups, they do not sufficiently appreciate how
the dialectic of agitation and demobilization discussed
above was a crucial part of the passive revolution. Nor do
they account for how the presence of subaltern groups
in the freedom movement shaped the political strategies
of nationalist elites in ways that affected the trajectory of
the passive revolution after 1947.

As argued above, the freedom movement was a
field of force animated by contention between conser-
vative and radical iterations of nationalism, advanced



by dominant and subaltern social forces respectively.
These originated in a structure of proprietary power
that germinated in the colonial economy: from above,
an emergent industrial bourgeoisie and a rising class
of rural landholders; from below, the vast mass of rural
poor and an embryonic industrial working class.”® The
collective action of the latter challenged the direc-
tion and meaning of elite nationalism by demanding
more radical forms of redistribution and recognition
than dominant social forces were prepared to concede.
Demobilization was a consistent elite response to mili-
tant subaltern agitation, and the instincts that drove it
were inscribed in Indian constitutionalism. “The threat
of popular uprisings, which could unsettle the nascent
political order,” Sandipto Dasgupta writes, “was very
much on the minds of the members of the Constituent
Assembly.” This anxiety went together with increasingly
repressive demobilization of subaltern movements in
the postwar years. It ultimately found expression in
what Dasgupta calls “transformative constitutionalism”,
which, rather than sanctifying already achieved revolu-
tionary structural transformations, aimed to establish
“a state machinery that would be able to intervene in
and transform society in a deliberate, gradual, and con-
trolled manner, and at the same time be able to main-
tain the stability of the nascent regime.” In other words,
while the constitution was very much an elite construc-
tion that provided “a future mechanism for bargaining
over substantive resources” for dominant proprietary
classes’” —the key focus in Chatterjee’s and Kaviraj’s
analyses—it assumed this form due to the perceived
necessity of curtailing the oppositional collective action
of subaltern movements.

Similarly, neither Chatterjee nor Kaviraj address
how the long unravelling of Congress hegemony and the
Nehruvian state—a process that was, above all, an expres-
sion of the contradictions of passive revolution®® —was
driven by a groundswell of new social movements.” By
the late 1960s, it was evident that the postcolonial state
had failed to deliver the justice and fullness of life that
had been promised atindependence. The proliferation of
new social movements began with the Naxalite revolt in
1967, as poor peasants mobilized by radical activists rose
in armed insurgency and posed a substantial challenge
to the Indian state during the first half of the 1970s.1°
Parallel with this, India witnessed a wave of movements
organizing social groups that had been neglected both by
the Congress party and the established Left parties and
mobilizing around issues peripheral to the mainstream
of Indian politics. Popular unrest shook Indira Gandhi’s

government in the mid-1970s: starting as an urban pro-
test against inflation and corruption, the Nav Nirman
movement rocked Gujarat in January 1974 and resulted
in the dissolution of the state’s legislative assembly. The
veteran socialist leader Jayaprakash Narayan then took
up the cause, which eventually spiraled from a state agi-
tation to an all-India movement.!!

During the 1980s, organizing and mobilizing by
India’s new social movements converged with the rise
of lower-caste and Dalit political parties to destabilize
the power relations that sustained India’s conservative
democracy. Subaltern groups previously excluded from
the ambit of party politics, or co-opted as pillars of upper-
class and upper-caste hegemony, increasingly made
collective claims on the state.l°? The end of the 1980s
witnessed a climax of sorts of these political currents,
as a National Front government espousing a progressive
agenda of decentralization, social justice for backward
castes, and pro-agrarian policies came to power in Delhi.
However, the National Front government was short-
lived, and the 1990s came to be shaped more by neolib-
eral reforms promoted by economic and political elites.

Under neoliberalization, the “structure and dynamic”
of the passive revolution “have undergone a change.”’®
Sanyal examines how intensified processes of primitive
accumulation have created a “domain of exclusion” of
the dispossessed—which he distinguishes from a work-
ing class exploited by capital. The role of the state here is
to facilitate the transfer of part of the capitalist surplus to
what Sanyal calls “the need economy” to reverse primitive
accumulation. Such “developmental governmentality”©*
is, to Sanyal, testimony to capital’s strength: it can success-
fully carry out primitive accumulation while using state
intervention to confine the dispossessed to the need econ-
omy. While Sanyal envisions the eventual emergence of a
radically anti-capitalist “politics of exclusion,” Chatterjee
arrives at different conclusions in his more recent discus-
sion of India’s passive revolution. Engaging Sanyal’s argu-
ment, he proposes that ongoing primitive accumulation
now occurs in a context where a new moral sense among
elites significantly shapes the terms and conditions of
primitive accumulation. “There is a growing sense now,”
Chatterjee argues, “that certain basic conditions of life
must be provided to people everywhere.”® In response to
this growing sense of moral unacceptability of unleashing
the full effects of dispossession on large parts of the pop-
ulation, a new governmentality has come to characterize
the relation between the Indian state and its subalterns.
Through welfare schemes and laws like the Forest Rights
Act and the National Rural Employment Guarantee Act,



the Indian state preemptively reverses the worst effects
of primitive accumulation and channels popular politics
onto the terrain of governmentality. This ultimately sus-
tains a reconfigured passive revolution under conditions
of electoral democracy. In this reading, corporate entities
ultimately “possess the power of the elevated state” to
produce forms of governance intended to master “the art
of hemming in popular demands.”%¢

While Chatterjee'® identifies “globally prevailing
normative ideas” as the source of the “moral unease” that
brings rights-based laws into being, his argument fails
to consider the contentious politics out of which rights-
based laws emerge and intowhich theyarrive. Many of the
laws that Chatterjee refers to owe more to the “capacity of
subaltern groups to wage sustained campaigns that range
from rural India to the footpaths of Jantar Mantar” than
to the prescience of the ruling class.®® The National Rural
Employment Guarantee, for example, emerged from a
long, contentious process in which activists transcended
“the boundaries of the state and negotiated changes
within the bill, and at the same time . . . appeared to be
standing in opposition to the state, pressuring the state to
fulfil its commitments.”’* In the case of the Forest Rights
Act, activists from the Campaign for Survival and Dignity
(CSD) managed to persuade leading figures in the UPA
government that their activists, in collaboration with the
Ministry of Tribal Affairs, should draft the new law. This
provided unprecedented openings for framing claims for
land rights in very specific ways through the insertion of
“word traps.”™® Through the drafting process, CSD activ-
ists took care to construct a legal text that resonated with
the many “moralized narratives” of Adivasi dispossession
that circulated in India’s public sphere—in large part as
a result of years of mobilization around forest rights by
subaltern movements. In doing so, they inserted words
and phrases that made it possible to interpret the law not
according to strict legal provisions but instead “as the
redemption or culmination of moralized histories.” In
this sense, the Forest Rights Act was written “in order to
be interpreted not only in bureaucracies and courts, but
by organized groups of landless forest dwellers—and to
aid in organizing such groups.”!

The more recent fate of the Forest Rights Act and
other rights-based legislations won through sustained
popular mobilization from below illustrates how the bal-
ance of power crystallizing among different social forces
has shifted during the transition from the inclusive neo-
liberalism of the UPA to Modi’s authoritarian populism
and its attendant forms of Hindutva statecraft. When
subaltern groups claimed the rights granted to them
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through such laws, lobbying organizations and owners of
both industrial and agricultural capital saw these claims
threatening enough to withdraw support from the UPA.
Instead, during the run-up to the 2014 elections, Indian
capital entered into a coalition with Modi’s BJP, whose
“investor-friendly” outlook promised state intervention
to overcome obstacles to capitalist accumulation. Tell-
ingly, an early policy move by Modi was a frontal attack
on the Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement Act,
2013, which from the point of view of capital made land
acquisitions costlier and slower. The attack relied on
presidential ordinances and amendment bills, and was
endorsed by the Confederation of Indian Industry and
the Associated Chambers of Commerce and Industry
of India."*? The bill was never passed, but the Modi gov-
ernment has continued to dilute the rights to consent,
compensation, and resettlement enshrined in union law
by encouraging the states to enact their own watered-
down legislation."®* Comparably, proposed amendments
in 2019 to the Indian Forest Act, 1927, sought to transfer
considerable power back into the hands of forest author-
ities, at the expense of local Adivasi communities and
other forest dwellers. A similar fate has befallen the leg-
islation on the right to information, which has also been
weakened under Modi.

If we are to grasp “the deeply dialectical character
of passive revolution,” ™ it is crucial not to assign sub-
altern politics to the role of respondent to the preda-
tions of capital and elites. This is true across the three
distinct moments in India’s passive revolution: in each
moment, social movements have shaped law and law-
making as an integral element of hegemonic projects
of state formation, and law and lawmaking have then
both enabled and constrained the oppositional projects
of these movements. Indeed, each moment in India’s
passive revolution has produced new latent and mani-
fest contradictions that have, in turn, created new and
unanticipated political spaces for movements to pursue
oppositional and even counterhegemonic projects. The
challenge that confronts us currently is how to think
of this dialectic in a conjuncture in which the Hindu
nation is being written into law and, as a result, demo-
cratic life in the republic is in real peril.

Conclusion

“To be sure, in India liberal democracy is weak and
brutalized,” Achin Vanaik writes, “but even so it is still
meaningful and real”™ This simple but incisive point
provides a useful point of departure for thinking through



the challenges sketched above. The weakness of Indian
democracy flows, above all, from the many constraints
on redistribution and recognition woven into its struc-
ture. These constraints are a product of a balance of
power between social forces that was forged in and
through the freedom struggle, and later inscribed in
India’s constitution in ways that entrenched the prop-
erty rights of dominant groups and systematically
deflected the claims of subaltern movements. Across
the seven-decades-long life of the republic, these con-
straints have—alongside others related to the per-
sistence of ascriptive hierarchies of caste, tribe, and
gender —repeatedly been contested and renegotiated
through oppositional claims making that has actively
enlisted the law as a crucial terrain of struggle. But they
have never been decisively sundered.

Today, however, the impact of these long-term
constraints intertwine with how the Hindu national-
ist statecraft of the Modi regime erodes even the most
fundamental pillars of India’s constitutional order. As
argued, lawmaking is central to this statecraft, which is
creating the Hindu nation as a distinctive form of the
ethnicstate.!’¢ In arguing this, we are not suggesting that
the various elements of Hindu nationalist statecraft—
legal and extralegal coercion, neoliberal accumulation
strategies, and religious majoritarianism—have not
previously played a role in the political life of the repub-
lic. What makes Hindu nationalist statecraft unprec-
edented, however, is that it fuses these elements in
an authoritarian populism that propels the making of
“a de jure Hindu majoritarian state.”’” The significant
inroads of Hindu nationalist statecraft, in turn, have to
be understood in terms of how the BJP has become the
new state-bearing party in India since 2014. Scholars
have written of this in terms of the rise of a new domi-
nant party system underpinned by the ability of the BJP
to attract electoral support from beyond its core constit-
uency.® But one can go further to argue that what we
are witnessing is not just a new party system but a new
political system.' In this context it is important to note
that the BJP is more than a political party—specifically,
it is the electoral wing of the Hindu nationalist move-
ment, which has embedded itself deeply in Indian soci-
ety for close to a century.”?® Under Modi’s rule, the BJP
has effectively led the onward march of this movement
from civil society into the domain of the state, where it
has embedded itself in public institutions. As a result,
the Rashtriya Swayamsevak Sangh —the organizational
cornerstone of the Hindu nationalist movement—now
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exercises unprecedented levels of influence over the
machinery of government.!!

This convergence between long-term constraints
on and immediate threats to Indian democracy throws
up a perilous conjuncture in which progressive politi-
cal struggles must be conducted on two fronts. There is
no doubt that mobilizing around the defense of India’s
democracy against Hindu nationalist statecraft must be
a cornerstone of progressive politics in the current con-
juncture —this was made abundantly clear in the mas-
sive protests against the CAA-NRC that rocked India
from December 2019 to March 2020. However, our
analysis also suggests that there are challenges beyond
the necessity of defending formal democracy and con-
stitutional foundations. These challenges reside in the
fact that subaltern advances within the legal domain
are fundamentally unstable and reversible—they do
not come with a permanent guarantee of genuine dem-
ocratic deepening that can advance substantial redistri-
bution and recognition.

A counterhegemonic project to further a progres-
sive reform agenda would thus have to organize and
mobilize along two crucial vectors. First, in terms of law,
the most promising and readily available starting point
for a progressive social movement project is found in
India’s rights-based legislation. Although this legislation
was put in place to engineer a compromise equilibrium
that would stabilize the long-term advance of neoliber-
alization, the indeterminate nature of law means that
the oppositional potential of rights-based legislation is
not exhausted by the intentions of its drafters. Rather,
the question of whether rights-based legislation can
be made to serve counterhegemonic ends will not be
settled by the letter of the law alone but by the uses to
which it can be put by subaltern movements. In the con-
text of a perilous conjuncture such as the present one,
the purpose of reanimating rights-based legislation
would be to rekindle some of its initial meanings while
adding radical new layers to underpin a far more expan-
sive conception of citizenship.

Second, the radical interpretation of legally rec-
ognized rights would have to serve as the central node
of organizing and mobilizing efforts to bring together
multiple social forces. This effort would have to tra-
verse the entrenched barriers between political parties
and social movements that have seriously hindered the
development of oppositional collective action from
below in India. Furthermore, the making of new politi-
cal subjects to propel such a counterhegemonic project
will have to encompass and engage with oppositional



imaginaries and practices forged in locations of extreme
subalternity. These locations can be social —for exam-
ple, those pointsin the social order where class relations,
religious majoritarianism, and ascriptive hierarchies
intersect to produce profound adversity — or they can be
spatial, located at the margins where the script of dem-
ocratic legality does not run: in Kashmir, the Northeast,
and the Adivasi-populated areas of central and eastern
India. What these locations share is that they have fos-
tered some of the most penetrating critiques of India’s
extant social, political, and economic order—critiques
that have the potential to inflect subaltern appropria-
tions of the law with the subversive capacity needed to
decisively shift the balance of power that sustains exist-
ing hegemonic formations.
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