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Abstract 

A child’s right to grow up with its parents is presented in articles 9 and 25 of the United Nations 
Convention on the Rights of the Child and the African Charter on the Rights and Welfare of a 
Child, respectively. South Africa has ratified both treaties, and thus has a duty under 
international children’s law to protect children’s rights in domestic South African law. At the 
national level, section 28 of the Constitution of the Republic of South Africa, 1996, contains a 
variety of rights of children. Particularly, section 28(1)(b), akin to international children’s law, 
protects a child’s right to family or parental care. Using a child-rights-based approach, guided 
by the rationality of the principle of best interests of the child and a child’s right to life, this 
article seeks to appraise the 2019 judgment of the South African Constitutional Court in 
Nandutu v the Minister of Home Affairs, in which the Court declared reg 9(9)(a) of South 
Africa’s Immigration Regulation of 2014 inconsistent with the Constitution. In analysing this 
decision, legislation, and case law, this article further aims to highlight the significance of 
Nandutu, through the lens of a migrant child’s right to family life. 
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1. Introduction 

South Africa acceded to the United Nations Convention on the Rights of the Child (CRC) in 
June 1995,1 and to the African Charter on the Rights and Welfare of the Child (African 
Children’s Charter) in January 2000.2 The state has demonstrated its commitment to these 
treaties by enacting various South African domestic laws relating to and protecting children in 
the country.3 These domestic laws highlight a strong commitment by the state to realise its 
duty, under international children’s law, to respect, protect, promote, and fulfil the rights of 
every child in South Africa. The leading legislation is the 1996 Constitution of the Republic of 
South Africa.4 

Akin to international children’s law, particularly article 2 of the African Children’s Charter,5 
the Constitution, under section 28, unequivocally, recognises a child as a person below the age 
of 18. The Constitution also recognises and protects a child’s right to ‘ …  family care or 
parental care, or to appropriate alternative care when removed from the family environment’.6 
In addition to the Constitution, children in South Africa enjoy the protection of their rights in, 
for example, the Children’s Act 38 of 2005 (as amended),7 the Sexual Offences and related 
matters Amendment Act 32 of 2007, and the Child Justice Act 75 of 2008. The development 
and adoption of these acts of parliament in South Africa to protect and secure the rights of 
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children constitute a show of the state’s bold intention to ensure the well-being of all children 
in the country. In particular, the inclusion of section 28 in the Bill of Rights of the Constitution 
is an important development for current South African children, given that previous generations 
of children – especially within previously segregated communities – had been deprived of their 
basic rights during apartheid.8 Some had been detained without trial, tortured, and assaulted; 
many faced discrimination in healthcare, education, and other areas.9 It is common knowledge 
that children need special legal, social, and psychological protection due to their vulnerability 
in society.10 Generally they are dependent on others, such as their parents and families or the 
state, for care, protection, well-being, and to develop properly.11 

The focus of this article is the impact of the Constitutional Court decision in Nandutu,12 on the 
right of a migrant child to family life in South Africa. Through the lens of the decision in 
Nandutu, I assess the constitutionality of reg 9(9)(a) of the 2014 South African Immigration 
Regulation.13 This provision, as interpreted by the Constitutional Court in Nandutu and 
discussed broadly here, contains provisions that adversely affect the family life and well-being 
of children who have a foreign parent married to a South African citizen or permanent resident 
in South Africa. To put it succinctly, ‘ …  the judgment grapples with the intertwined 
relationship between human dignity and familial rights and how they function alongside 
notions of state security and legislative regimes that seek to protect persons within the borders 
of the Republic’.14 Taking a child’s-rights-based approach, the discussion in this article 
accentuates a migrant child’s right to family life, the best interests of the child, and the child’s 
right to life, survival, and development. 

As a point of departure, it is imperative to note that Nandutu was not the first, and will not be 
the last, landmark decision of the Constitutional Court relating to and generating new avenues 
for protecting children’s rights in South Africa.15 Over the years, the Constitutional Court has 
established itself as a progressive authority on several aspects of children’s rights that have 
improved both the interpretation16 and application17 of those rights in domestic South African 
law. In one of its latest judgment on children, the Constitutional Court in the Centre for Child 
Law v Director-General: Department of Home Affairs handed down a judgment declaring 
section 10 of the Births and Deaths Registration Act 51 of 1992 invalid and inconsistent with 
the Constitution,18 ‘ …  to the extent that it prohibits an unmarried father from giving notice of 
the birth of his child under his surname, in the absence of the child’s mother or without her 
consent’.19 In the same spirit, Nandutu challenges the constitutionality of reg 9(9)(a) of South 
Africa’s Immigration Regulation of 2014 by stating that it undermines a migrant child’s right 
to family life. Broadly, as discussed further in section 2 below, the decision in Nandutu 
indirectly upholds the state’s obligation,20 under the CRC and the African Children’s Charter, 
to protect the rights of children with a foreign parent married to a citizen or a permanent 
resident in South Africa.21 

Against this background, I approach the interpretation of a migrant child’s right to family life 
through the lens of Nandutu and fortified by the provision and scope contained in international 
children’s rights instruments, the Constitution, and the Children’s Act. My analysis is further 
inspired by the rationality of the best interests of the child principle,22 a child’s right to life, 
survival, and development,23 and parental and state responsibility to safeguard a child’s well-
being. 

This article is divided into five main parts, including the introduction and the conclusion. The 
opening section 2 provides a succinct contextual analysis of the facts in Nandutu. Given that 
the child involved in Nandutu was affected by the adverse impact of reg 9(9)(a) of the 
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Immigration Regulation, section 3 provides a deep analysis and argument, through the lens of 
international children’s rights law, to justify Nandutu as a significant gain for children’s rights 
jurisprudence in South Africa. Drawing from the analysis presented in section 3, section 4 of 
this article spotlights the relevance of Nandutu in accentuating selected aspects of children’s 
rights. 

2. The Factual Background 

The central issue in Nandutu involves parties challenging the constitutionality of the 
Immigration Regulations of 2002 and of 2014, in relation to the requirement that a foreign 
spouse of a South African citizen or permanent resident must leave South Africa in order to 
apply to change their visa status.24 According to the facts, the first applicant (Robinah Sarah 
Nandutu, a Ugandan citizen) entered South Africa on 20 February 2015 on a 30-day visitor’s 
visa, issued to her by the South African High Commission in Kampala, Uganda in terms of 
section 11(1) of the Immigration Act 13 of 2002. The condition on the visa was its use for 
holiday purposes only. However, because Nandutu was pregnant and had a fiancé – Tomlinson, 
a British citizen – resident in South Africa with a permanent residency permit at the time the 
visa was issued, the purpose of her visit also included spending time with the second applicant 
(Tomlinson), the father of her child (then, expected child).25 On her visa, it was specifically 
indicated that her stay in the South Africa should not exceed 30 days and she was obliged to 
hold a return ticket.26 On 21 April 2015, a few days before her stay in South Africa was to 
expire, she married the second applicant (Tomlinson). On 22 April 2015, acting on legal advice, 
Nandutu made an application to the Department of Home Affairs (DHA) for a spousal visa 
(temporary residence visa)27 in terms of section 11(6) of the Immigration Act of 2002.28 Under 
this visa category, she could reside with her husband in South Africa.29 

On 14 August 2015, while Nandutu was still expecting the outcome of her visa application, 
their child was born.30 Unfortunately they were not able to register the birth due to Nandutu’s 
lack of a valid temporary residence visa.31 On 7 October 2015, she was notified that her 
application for a change of visa status had been rejected on the grounds that there was ‘[n]o 
change of status or conditions attached to the temporary visa while in the Republic in terms of 
section 10(6) of the Immigration Act of 2002’.32 Nandutu was thus required to leave South 
Africa with her child, without her husband, to register the birth in Uganda and apply for a 
change of the condition on her visa at the South African High Commission in Kampala. If she 
did not do so, she would risk being in South Africa illegally and her child could be stateless 
and not properly registered at birth.33 Essentially, the decision on her application for a visa 
extension meant that the family had to be separated and the child deprived of his right to grow 
up in a family environment with his parents. 

Unsatisfied with the immigration laws and the looming impact on their family unity should 
Nandutu and the baby leave South Africa, Nandutu (the first applicant) and Tomlinson (the 
second applicant), approached the Hight Court of the Western Cape to challenge the 
constitutionality of reg 9(9)(a) of the Immigration Act of 2002. At the High Court, where the 
matter was first heard, Acting Judge (AJ) Thulare stressed the importance of the checks and 
balances created by the legislative framework and the need to guard against those who seek to 
take advantage of the South African immigration system.34 Additionally, the High Court held 
that the legislative framework was carefully designed with the aim of mitigating administrative 
inconvenience and preventing marriage to a foreigner in South Africa from becoming a 
loophole for criminals to circumvent the immigration restrictions, a health risk, or a 
compromise to the welfare of the people of South Africa.35 Consequently, on 18 April 2018 
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the High Court decided that reg 9(9)(a), as read with section 10(6)(b) of the Immigration Act, 
did not constitute an infringement of the right to human dignity, nor did it offend the right to 
equal treatment of visa applicants. Concerning the child, the High Court ordered the Director-
General of the DHA to register the child’s birth, failing which the DHA would appear before 
the Children’s Court in the Western Cape to give reasons for the failure, and for the Children’s 
Court to make an order as it deemed just and in the best interests of the child.36 

Unsatisfied with the decision of the High Court, particularly regarding the child involved, the 
applicants approached the Constitutional Court, seeking an improved constitutional reasoning 
around the issues raised in the matter. At the Constitutional Court the central question was 
whether it is constitutionally permissible to compel all foreign spouses and children of South 
African citizens or permanent residents holding visitors’ visas to leave South Africa in order 
to submit applications to change their visa status.37 Indeed, even though the High Court’s 
decision on the child concerned was progressive, it was narrow and limited to the particular 
child in the case. This was contrary to the intention of the parties; as understood from its factual 
background, the case was technically tailored and composed to achieve a wider decision which, 
as stated above, would be beneficial to all migrant children in the same situation as the child 
involved in Nandutu. Also, it appears that the Director-General of the DHA did not comply 
with the High Court’s order. Though compliance would not have resolved the main intention 
of the applicants, it would have been appreciated as a step in the right direction. 

Thus, the applicants, as probably expected, appealed to the Constitutional Court of South 
Africa in 2019 with the same motive to challenge the constitutionality of reg 9(9)(a) of the 
Immigration Act. The Constitutional Court’s decision, among other things, reversed the 
decision of the High Court and declared reg 9(9)(a) unconstitutional. The substantive parts of 
the Constitutional Court Order in Nandutu include:  

 - Regulation 9(9)(a) of the 2014 Immigration Regulations is declared to be inconsistent 
with the Constitution and therefore invalid, to the extent that the rights accorded by 
means of the exceptional circumstances contemplated in s 10(6)(b) of the Immigration 
Act are not extended to the foreign spouse or child of a South African citizen or 
permanent resident. 

 - During the period of suspension, the following is to be read into reg 9(9)(a) of the 
Immigration Regulations: ‘(iii) is the spouse or child of a South African citizen or 
permanent resident’. 

 - Should the defect not be remedied within the period of suspension, the interim 
reading-in shall become final. 

 - Ms Nandutu is granted leave to apply for a visa pursuant to s 11(6) of the Immigration 
Act 13 of 2002.38 

Particularly extraordinary here were the declaration of reg 9(9)(a) as unconstitutional, the 
reading of words into the provision, and the lifting of the applicability of the regulation to allow 
Nandutu to make an application to change her visa status without leaving South Africa.39 
Indeed, it further demonstrated the eagerness of the Constitutional Court to protect the family, 
to give it a chance to yield the necessary emotions to generate a favourable environment of the 
child to develop properly. 

Even though Nandutu was not solely about the rights of children, but about the specific rights 
of the child involved in the case, a profound analysis of the facts reveals otherwise: namely 
that it was a classic child’s-rights-based case and judgment, which sought to, among other 
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things, protect migrant children’s right to an identity and to family life. It is worth noting that 
the involvement of the first and second applicants (Nandutu and Tomlinson) in this case and 
their further interactions with the DHA were strongly influenced by the impending disastrous 
consequences of the immigration laws on their child, their child’s identity and rights, and their 
family life. But the Constitutional Court’s judgement has a wider reach: all children might 
benefit from the amendment of the Immigration Act. 

Drawing inspiration from selected aspects of the Constitutional Court’s decision, specifically 
related to the application brought by Nandutu and Tomlinson to the extent that it relates to their 
child, the analysis in sections 3 and 4 examines the impact and relevance of Nandutu through 
the lens of the rights of children of migrants in South Africa. 

3. Nandutu and Children’s Rights 

The aim of this section is to spotlight and celebrate salient characteristics of the Nandutu 
decision that enhance the right to a family life of the child of a migrant in South Africa, through 
the lens of selected international children’s law applicable to South Africa. It is worth noting 
that the Constitutional Court makes no direct reference to any of the children’s rights treaties 
ratified by the country which are contemplated in this article. Whether intended or not, 
however, the decision makes strong pointers to enhance children’s rights jurisprudence in a 
country where the rights of immigrants and their children remain a highly politicised issue. As 
discussed further under points 3.1, 3.1.1, and 3.1.2 below, adverse immigration regulation in 
any country has severe repercussions on (migrant) children’s rights and well-being. 

To start, it is worth noting that the decision of the Constitutional Court in Nandutu is a bold 
statement to enhance and protect a migrant’s child’s right to, inter alia, family life. As discussed 
in section 2 and further elucidated below, Nandutu had much to do with the explicit intention 
of Nandutu and Tomlinson to protect their child’s right to family life and inherent dignity and 
to give themselves (as migrant parents) a chance to exercise their natural and legal parental 
duties.40 It is crucial that, as further discussed below under point 3.1, the family environment 
is a fundamental group of society41 upon which the state is built.42 Indeed, article 18 of the 
African Children’s Charter affirms that the family is a natural unit and basis of society, worthy 
of special protection. 

Prior to the adoption of reg 9(9)(a) of the 2014 Immigration Regulation, and specifically as of 
October 2014, a child born in South Africa to foreign parents, with one or both of its parents 
holding a permanent residence permit at the time of its birth, acquired a South African 
citizenship.43 However, due to the 2014 amendment of the Immigration Regulation of 2002, a 
foreign child born in South Africa after October 2014 and prior to Nandutu in June 2019, whose 
parents held either a temporary or permanent resident permit or no permit at all, was only 
registered at birth and issued with an abridged and vault birth certificate.44 Thus, the onus was 
placed on the parent(s) to travel to their country of origin to acquire the child’s unabridged 
birth certificate and a visitor’s or relative’s visa for the child before re-entering South Africa.45 

As stated above in section 2, Nandutu’s application to change the condition on her visa in South 
Africa was thrice rejected. According to section 9(9)(a) of the Immigration Act, she had to 
leave the country with her child as she was not allowed to change the condition while in South 
Africa. But her husband could stay in South Africa on the strength of his permanent residence 
status. One may wonder why Nandutu did not leave her child with her husband (Tomlinson) in 
South Africa, travel to Uganda to rectify her permit, then return to reunite with her family and 
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baby.46 Although that might seem practical, Steinfeld, among many other scholars, warns that 
separating a new child from a principal caregiver should be a very last resort, as early childhood 
bonding with principal caregivers fortifies a child’s development foundation.47 Indeed, while 
bonding does not immediately yield the effects it should for every child, it is no doubt critical 
for a baby; if it is not established within the first few months after birth and when the child is 
brought home from hospital, this can affect a child’s emotional and affectionate development.48 
Separating Nandutu from her baby even for a couple of weeks, but most likely months,49 could 
be detrimental to the baby’s sense of security and later its confidence as a toddler, adolescent, 
and adult. Indeed, had Nandutu opted to leave South Africa, as contemplated under section 
9(6)(b) of the Immigration Act of 2022, this would have been a violation by the state, South 
Africa, of her family and of her child’s right to family life.50 

3.1. A child’s right to family life 

A child’s right to family life was first presented, indirectly, in articles 12, 16, and 25 of the 
Universal Declaration of Human Rights.51 For children, the right to family life is contained in 
articles 9 and 25 of the CRC and the African Children’s Charter, respectively. There are, as 
one might expect, salient differences in the contextual phrasing of a child’s right to family in 
the two treaties. For instance, the CRC does not encourage separation from the family unit 
against a child’s best interest and the child’s will, while the African Children’s Charter permits 
temporary or permanent separation from an unconducive family unit.52 In South Africa, one of 
the general principles of the Children’s Act as stated in section 6(2)(d) is to ‘ …  protect the 
child from unfair discrimination on any ground, including on the grounds of the health status 
or disability of the child or a family member of the child’. This is an important provision 
because, as discussed earlier in section 3, a child’s right to family life is a crucial right which 
also facilitates and sets the scene for a child’s enjoyment of other rights, such as the right to 
health, education, and shelter, protected in international and domestic South African child laws. 

Broadly, despite the lack of a clear definition of the concept of a family in the CRC, African 
Children’s Charter, or domestic South Africa law, a family is a crucial platform through which 
the majority of children’s rights, including children’s proper development within their 
community and state, are fulfilled.53 Indeed, a family environment represents the first duty-
bearing unit in every society with the responsibility to provide care and protection for a child. 
Accordingly, the UN Committee on the Rights of the Child (UN Committee on the CRC), in 
its interpretation of the best interest principle of the child, holds that ‘[t]he family is the 
fundamental unit of society and the natural environment for the growth and well-being of its 
members, particularly children’.54 

Cronjé and Heaton add that a family should be understood as an ‘ …  arrangement of a group 
of people with blood relations, or who are related to one another through either adoption or 
marriage; or members of a household created by people who have entered into a marriage-like 
relationship’.55 The African Committee of Experts on the Rights and Welfare of the Child (the 
African Children’s Committee) adopts a broad understanding of the concept of family to 
include other members of the community or village whose actions or non-actions could 
influence or affect the upbringing of a child.56 This expanded conceptualisation is also featured 
in South African domestic law.57 

In Nandutu, the Constitutional Court refers to a child’s right to a family life not as a ‘ …  
coincidental consequence of human dignity, but rather a core ingredient of it’.58 One of the 
decisive references in Constitutional Court cases which echoes the importance of the role of 
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the family to support a child’s well-being in South Africa is the 2008 Constitutional Court 
decision in S v M, in which Sachs J highlights the significance of the role played by parents, 
by stating that they  

 …  serve as the most immediate moral exemplars for their offspring. Their 
responsibility is not just to be with their children and look after their daily needs … It 
is to provide them with guidance on how to deal with setbacks and make difficult 
decisions. Children have a need and a right to learn from their primary caregivers that 
individuals make moral choices for which they can be held accountable.59 

Elsewhere, in Prince v Massachusetts, the Supreme Court of the United States stated that ‘[i]t 
is cardinal with us that the custody, care, and nurture of the child reside first in the parents, 
whose primary function and freedom include preparation for obligations the state can neither 
supply nor hinder’.60 Thus, a child’s right to family life should first and foremost be understood 
as a given that should not be limited or violated arbitrarily in any circumstance except where 
the best interest of the child is at risk, as stipulated in article 25 of the CRC and section 7(f) 
and (k) of the South African Child Act of 2005.61 

Under South African domestic law, it is in the best interests of a child to grow and develop in 
the care of its parents and family, or, where this is not possible, to grow in an environment 
resembling a caring family environment as closely as possible.62 Furthermore, according to 
section 28(2) of the Constitution, the state, as the upper guardian of children, is mandated to 
always consider what is in the best interests of the child. In Minister of Welfare and Population 
Development v Fitzpatrick, Justice Goldstone stated that ‘ …  section 28(2) requires that a 
child’s best interests [be of] paramount importance in every matter concerning the child’.63 The 
only applicable legal exception which permits the state to separate a child from its family is 
when the best interests of the child are compromised within the family. This was not the case 
in Nandutu. 

However, even when a state deems it fit to do so, ‘ …  competent authorities subject to judicial 
review [shall] determine, in accordance with applicable law and procedures’64 whether it is in 
the best interests of a child to be separated from its parents and family.65 It is possible that this 
exception was applicable to Nandutu’s child as the separation was couched within South 
Africa’s immigration laws and further validated in the decision of the High Court, a ‘competent 
authority’, as a security measure to prevent any loophole for criminals to circumvent 
immigration restrictions.66 However, Nandutu and her husband were not criminals. 

Based on this understanding, the presence of a ‘family life’ between the first and second 
applicants and their child in the context of Nandutu cannot be overstated. The CRC and the 
African Children’s Charter count on the strength of a conducive, understanding, and loving 
family environment as the main source from which a child derives great benefits. For example, 
the Preamble of the African Children’s Charter recognises the importance of the family 
environment for the full and harmonious development of a child’s personality. In the same 
light, the Preamble of the CRC states that a family should provide ‘ …  an atmosphere of 
happiness, love and understanding’. Conversely, not all families are able to provide a child 
with a happy family environment and some family units might be dangerous to a child. 
Freeman suggests that this is generally because some parents have the habit of ill-treating their 
children and so do not deserve to be credited even with the relics of parental responsibility.67 
This too was not applicable to Nandutu and Tomlinson. Indeed, their family unit was 
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embryonic and needed time to mature, both in the context of their marriage and their child. By 
law, it is the responsibility of the state to support the family in providing their child with the 
necessary tools, support, and love to successfully transition from child to adulthood.68 Thus the 
decision and majority position of the Constitutional Court in Nandutu to read into reg 9(9)(a) 
of the Immigration Regulation and to further grant Nandutu leave to apply for a visa pursuant 
to section 11(6) of the Immigration Act was progressive, especially through the lens of 
protecting the child’s right to family life. 

The following subsections present an analysis of the two crucial aspects that play out in 
Nandutu and further support the reasonableness of the Constitutional Court’s decision in 
relation to the limitations imposed by asymmetrical and detrimental immigration laws on a 
migrant child’s right to family life. These are a child’s best interests and a child’s right to 
survival and development. 

3.1.1. A child’s right to family life and the best interests principle 

One of the first cases concerning the best interests of the child in immigration matters was 
Rodrigues Da Silva of 2006.69 In this case it was held that restrictive immigration laws which 
could lead to separating children from their families interfere with a child’s survival, 
development, and best interests.70 According to the Committee on the CRC, preserving family 
unity is a vital element of the child protection system, applicable in domestic legal frameworks 
in all states parties to the CRC.71 The intrinsic link between children’s best interests in relation 
to their right to family life is provided for in art 9(1) of the CRC, which requires ‘ …  that a 
child shall not be separated from his or her parents against their will, except when  …  such 
separation is necessary for the best interests of the child’. 

Contained in various international children’s law frameworks, the best interests of the child is 
an established principle which provides for the well-being and development of a child 
broadly,72 and a migrant child specifically.73 The Committee on the CRC avers that ‘[t]he 
concept of the child’s best interests is aimed at ensuring both the full and effective enjoyment 
of all the rights recognized in the Convention and the holistic development of the child’.74 Akin 
to international children’s law, section 28(2) of the Constitution recognises the best interests 
of every child in South Africa as a guiding principle in all matters concerning children in the 
country.75 In Fletcher v Fletcher, the then Transkei and Natal courts recognised the best 
interests of the child as superior in all matters concerning a child.76 Since then, especially after 
South Africa’s accession to the African Children’s Charter and the CRC, as indicated earlier, 
in section 1, there has been a growing progressive trend in the interpretation and 
implementation of the principle in South African courts across varied groups of children in 
specific contexts, such as the girl child and vulnerable children.77 The Children’s Act, the 
leading comprehensive legal instrument which protects children’s rights in South Africa, dives 
deeper to provide general measures which must guide the activities, implementation of 
legislation, and proceedings by organs of the state when dealing with any issues concerning 
children.78 Of specific interest to the analyses presented here, the Children’s Act calls on the 
government and other state agents working with any matter involving children to ensure that 
the child’s best interest is the paramount consideration in all matters affecting a child.79 In an 
attempt to conceptualise the best interests principle as applicable to immigration cases 
concerning the adverse impact of the separation of parents and families to a child’s wellbeing 
and development, Lord Kerr in ZH (Tanzania) (FC) v Secretary of State for the Home 
Department held that:  
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Where the best interests of the child clearly favour a certain course, that course should 
be followed unless countervailing reasons of considerable force displace them. It is not 
necessary to express this in terms of a presumption but the primacy of this consideration 
needs to be made clear in emphatic terms. What is determined to be in a child’s best 
interests should customarily dictate the outcome of cases.80 

In South Africa, the immigration restrictions under reg 9(9)(a), read with section 10(6)(b) of 
the Immigration Act, requiring the children and spouses of citizens and permanent residence 
permit holders to leave the country to extend or change the conditions on their visa cannot be 
said to be in the best interests of a child; the Regulation, presents three main threats to the 
principle as contained in the CRC, the African’s Children’s Charter, the Constitution, and the 
Children’s Act. The first threat is the intentional exposure of a child’s vulnerability, especially 
in the context of children’s right to grow with their parents and to enjoy the protection and 
welfare that ensues from the benefit of growing in an understanding family environment.81 
According to Leloup, this threat can also lead to children having less developed ties with their 
parents.82 

The second threat is that, if implemented as is, reg 9(9)(a) of the Immigration Regulation of 
2014 will jeopardise a migrant child’s ability and psychological impetus to self-develop and to 
harness key and balanced decision-making skills to reasonably evaluate crucial decisions 
during the transition to adulthood. Research has shown that a family environment embodies 
essential elements, such as love, caring, and understanding, that enable a child to develop 
properly and to successfully make that transition.83 

Thirdly, from an African perspective, separating children from their family unit could affect 
their ability to understand their ‘identity of becoming a being’ and other deep African cultural 
values such as ubuntu,84 which are generally conceived within the family.85 This is momentous, 
as reflected in article 31 of the African Children’s Charter, which states that an African child 
has a responsibility to ‘preserve and strengthen African cultural values in [their] relations with 
other members of the society, in the spirit of tolerance, dialogue and consultation’. 

3.1.2 . A migrant child’s right to a family life and right to life, survival, and development 

A migrant child’s right to family life is a strong contributing factor to its life, survival, and 
development.86 As put forward earlier under point 3.1, besides acting as a protective unit 
against external forces that might hurt a child, a family also plays a pivotal role in the child’s 
development.87 As Carlson advances, in a real world the family is not always a safe place to 
guarantee a child’s life, survival, and development.88 It is common knowledge that the family 
is not always a haven.89 Yet the unparalleled potential of the family to protect and sustain a 
child’s right to life, survival, and development is a given. This is because the family is generally 
the preferred unit and or platform to activate the bidirectional nature of parent–child 
relationships. It sets, heightens, and paces how a child’s behaviours influence parents, and how 
parental attitudes shape a child’s physical, social, and emotional functioning.90 One benefit of 
promoting a child’s right to family life that has been widely researched is parental responsivity. 
According to Spiker and others, parental responsivity is behaviour characterised by ‘ …  
warmth, nurturance, stability, predictability, and contingent responsiveness to child 
initiations’91 and it is crucial for language and cognitive development. According to Elmer, the 
immediate basic task of the family is ‘ …  to serve human needs’.92 For children, the family 
also serves as a ‘trusted’ platform through which they get what they want, need, and deserve.93 



10 
 

Thus the removal of a parent, for reasons not founded on the principle of the best interests of 
the child, is counterproductive and detrimental to the child’s well-being. Furthermore, the 
guarantee of a migrant child’s right to life, survival, and development within the family 
environment creates a fundamental bridge with other children’s rights, such as to health,94 
education,95 and an adequate standard of living.96 

In Zakayev and Safanova, the European Court for Human Rights established that where the 
expulsion of a parent is inevitable, the state should find other means (through, for example, the 
extended family)97 of protecting the family, and consequently the life, survival, and 
development of the child.98 In this case, the expulsion order against the father was rescinded 
by the court, predominantly to protect the family unit and well-being of the child. Indeed, the 
court ordered the affected parent to stay at home and care for the child, while his wife, the 
child’s mother, was to continue working in order to provide for other family needs to curb the 
child’s vulnerabilities.99 Likewise, the Constitutional Court’s reasoning and order in Nandutu, 
highlighted in section 2 above, was to ensure that the child survives and develops bidirectional 
relationships and key emotions with his parents. 

4. The Relevance of Nandutu 

Nandutu should be celebrated as a victory for children, particularly for migrant children and 
those whose parents or one parent is a foreign spouse to a South African citizen or permanent 
resident based in South Africa. As shown in section 3, Nandutu adds jurisprudential substance 
to South African’s impressive legal platform and channels to protect the rights of every child 
in the country. Here, I identify and discuss three crucial related factors that justify and clarify 
why Nandutu strengthens the protection of children’s rights in South Africa. 

4.1. On a migrant child’s right to family life 

Related to the first point, Nandutu strengthens the debate around the universality of the family 
environment and the important role played by parents and family in protecting the rights of the 
child and nurturing the child. Broadly, the judgement emphasises the necessity of assuring that 
children have the possibility to develop under favourable conditions, such as access to 
appropriate healthcare, a balanced diet, quality education (including learning ‘family values’ 
from an early age), and a healthy environment in which to live. The actual attainability of these 
benefits becomes more likely when children grow with their parents or in an environment with 
similar sentiments and emotions to a family environment. As stated above, the family unit is 
also the principal vessel through which the state fulfils its legal duty to children.100 

4.2. On leaving no child behind 

‘Leaving no child behind’ is considered here as an intentional or unintentional undertaking to 
contribute to or advance the well-being of all children, inclusively and purposefully, without 
any form of discrimination or prejudice.101 Leaving no child behind in this context means 
restoring and respecting the dignity102 and identity103 of children born in South Africa to a 
foreign spouse of a South African citizen or permanent resident.104 In Nandutu, the 
Constitutional Court reasoned that:  

 … given that the right to dignity is extended to include the right to family life, it is clear 
that the rights of children protected by section 28(1)(b) and (2) are limited, in that where 
a parent is required to leave the Republic in order to apply for a change of visa status, 
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this may result in the child’s family being separated. Section 28(2) of our Constitution 
provides that a child’s best interests are of paramount importance in every matter 
concerning the child. Although the words ‘paramount importance’ appear in section 
28(2), our jurisprudence holds that they do not automatically override other rights as 
every right is itself capable of being limited. In De Reuck v Director of Public 
Prosecutions, this Court made it clear that the word ‘paramount’ in section 28(2) does 
not automatically mean that a child’s best interests can never be limited by other rights, 
and that therefore, in certain instances, section 28(2) may be subjected to limitations 
that are reasonable and justifiable in terms of section 36.105 

According to Eekelaar, ‘ …  if the best solution to the issue in question is considered to have a 
detrimental effect on a child’s interest, it may need to be modified or abandoned  …  the focus 
remains finding what is best for the child’106 and no one else. The Committee on the CRC 
admits that the concept of the child’s best interests is aimed at ‘ …  ensuring both the full and 
effective enjoyment’ of all the rights recognised in the CRC and the ‘…  holistic development 
of the child’.107 In Nandutu, there was no vivid evidence that expelling the mother and 
consequently disenfranchising the child from its right to family life was in the child’s best 
interest. The excerpt above highlights the causality between a child’s right to a family life and 
its dignity, just as scholarship has shown that a child’s development and identity are 
strengthened by physical, psychological, and edifying ties with its parents.108 

5. Conclusion 

To conclude, Nandutu was meant to serve as a blueprint for all children of migrants legally 
resident in South Africa who could be affected adversely by the constantly reviewed 
immigration laws in South Africa. The positive contribution of parents, whether migrants or 
citizens, and the family environment is of great benefit to the child’s development and to 
society at large, as recognised in international and South African domestic child law. According 
to the Children’s Act, parental responsibility is a multifaceted set of rights, duties, and 
responsibilities which must be performed, at all times, in the best interests of the child and no 
one else. According to the Act, these rights and responsibilities, include, inter alia: caring for 
the child, maintaining contact with the child, acting as a guardian for the child, and contributing 
to the maintenance of the child.109 

According to Nandutu, the scope and structure of section 10(6)(b) read with reg 9(9)(a) is that 
a change of one’s marital status – in this case, becoming a spouse to a South African citizen or 
permanent resident – while in the country on a visitor’s visa does not qualify the person to 
apply for a change of visa status while in the country. One could argue, based on the facts 
presented in Nandutu jointly with the international legal recognition of the doctrine of state 
sovereignty,110 that the state has an obligation to its citizens to secure its borders and to 
determine through immigration laws who enters and resides in the Republic.111 Granted. But 
in practice this is not tenable if reg 9(9)(a) were to be implemented as it was before Nandutu. 
This is because some South Africans, particularly those married to migrants, will be adversely 
affected, which would defeat another key objective of the state: to protect and ensure the well-
being of its people. The marriage of a citizen and/or permanent resident and the migrant child’s 
right to family life should not be destroyed by immigration regulations that are averse to 
safeguarding the family and the best interests of the child. As argued in sections 3 and 4, 
international children’s law and South African domestic law protect every child’s right to 
family as sacrosanct and only limited when the best interest of the child is at risk. 
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