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Abstract

This article provides an overview of and commentary on High Court Rule 46A, which deals with the procedural rules for executing a judgment
debt against residential immovable property. Rule 46A focusses on two main aspects: determining if it is justified to sell the debtor's home in
execution and, if a sale is ordered, setting a reserve price at which the property is to be auctioned. Therefore, this article analyses the
provisions of rule 46A that pertain to these two components, which also serve as two layers of protection for a debtor facing the loss of his or
her home.
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1. Introduction

The Rules Regulating the Conduct of the Proceedings of the Several Provincial and Local Divisions of the High Court of South Africa (“High Court
Rules”) and the Rules Regulating the Conduct of the Proceedings of the Magistrates' Courts of South Africa ("Magistrates' Courts Rules”) are
made by the Rules Board for Courts of Law (“Rules Board”), with the approval of the Minister of Justice and Correctional Services. X For both the
High Court and the Magistrates' Courts, the rules pertaining to the sale in execution of residential immovable property were substantially
amended with effect from 22 December 2017. 2

Since the rules for the two courts are very similar, only the High Court Rules will be discussed, more specifically rule 46A, titled “Execution
against residential immovable property”. 2 Aspects of this rule were previously included in rule 46, which concerns execution against immovable
property in general, but the intricacies surrounding the execution of judgment debts against residential property have necessitated a separate
rule to deal with this category of immovable property. Although the new rule deals with several
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important procedural matters inspired by the constitutional developments surrounding the sale in execution of a judgment debtor's home, the
major innovation is that the court is empowered to set a reserve price at which the property must be put up for auction. Developments leading
to the introduction of rule 46A have been traced extensively in literature ¢ and thus it is not necessary to repeat the details here. Some
necessary references are made to the jurisprudence on this topic in the discussion of the provisions of rule 46A below. Reference is also made
to relevant aspects of chapter 10.17 of the Practice Manual of the Gauteng Local Division of the High Court of South Africa (“"Gauteng Practice
Manual”), 2 which contains specific practical arrangements regarding execution against residential property for that division. £

Therefore, this article examines the salient features of the new rule 46A, which contemplates two layers of protection for a debtor faced
with a creditor's application to have his or her home sold in execution. First, the rule gives procedural effect to the constitutional principles that
a person may only be evicted from his home if a court authorises it, after having considered all the relevant circumstances of the case so that
an arbitrary eviction is avoided, Z and that a home may only be lost if the resultant limitation of the debtor's right of access to adequate
housing £ is justifiable. 2 The second layer of protection in rule 46A relates to after the sale passed the test in the first layer and, thus, when
the property is to be attached and put up for auction. In this regard the rule provides that the court may set a reserve price at which the
house must be sold. The rationale is that this mechanism should prevent homes from being sold at unreasonably low prices. 12

Consequently, the first layer is aimed at trying to avoid a sale of the property in favour of alternative ways to satisfy the creditor's claims,
while the second layer is aimed at protecting the debtor's interests when a sale cannot be avoided, by ensuring that the sale is conducted in a
fair and reasonable matter. ! The discussion below is structured according to these two layers: first the provisions in rule 46A pertaining to the
application for an execution order, and second, the provisions concerning the court's power to set a reserve price.
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2. Applying for an execution order
2.1 Introduction

The discussion that follows provides an overview of the provisions in rule 46A that relate to the first layer of protection for a debtor facing the
loss of his or her home, namely, to ensure that a constitutionally unjustifiable forced sale of the home is not sanctioned. As explained below, the
emphasis is on ensuring that a home is sold only as a last resort and only after it is clear that there are no alternative ways to give effect to
the creditor's rights other than by selling the debtor's home.

2.2 Scope of application of rule 46A

Rule 46A applies to all instances where an “execution creditor seeks to execute against the residential property of a judgment debtor”. X2 First,
this confirms that the requirements of the rule must be followed whether or not the relevant property is bonded as security for the claim of the
execution creditor. 12 Furthermore, it is clear that the rule does not apply if the property in question is not residential in nature, for instance if it
is commercial or agricultural property. 14 If the property has a mixed use (both residential and commercial or agricultural), rule 46A probably
applies as well. Although not a qualification for applying rule 46A, one of the factors that the court must consider is whether the property is the
primary residence of the debtor. 12 In other words, although rule 46A should in principle be followed even if the debtor owns another property
or properties, the fact that he or she has a second home - and thus will not be left homeless — will count against the debtor when the court
exercises its powers under rule 46A. 1°

Rule 46A does not apply to all residential property; it only applies if the property sought to be attached is the residential property of the
judgment debtor. Thus, the rule is not relevant if, for instance, the property is owned by the judgment debtor but is occupied by persons other
than the debtor, such
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as tenants. 17 This limitation raises several questions. For example, what is the position if ownership of the property is registered in the name of
a company or a trust but occupied for residential purposes by a shareholder of the company or a beneficiary of the trust? On face value, it
seems that rule 46A will not apply if the judgment debtor is a legal person. However, in many of these instances a member of the entity, who
also occupies the property for residential purposes, is in reality the true debtor. Althouah there is authority that rule 46A should be interpreted
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purposefdlly so as tolappiy in such cases as Well, 18 this ques'tion remains open to debate and thus requirés further study.

The use of the term “judgment debtor” in rule 46A appears to denote that the rule only applies if a money judgment has already been
granted by the time that the application for an execution order is made. However, rule 46A does not preclude the common practice of applying
simultaneously for a money judgment and execution order when foreclosing a mortgage. X2 In fact, when enforcing a mortgage against
residential property, the two applications must be heard or postponed together. 22

2.3 General approach of the court in terms of rule 46A

When a court hears an application in terms of rule 46A, the court must do two things. 2% It must first establish whether the property is the
primary residence of the judgment debtor, 22 and second whether the judgment debtor can offer alternative means by which he or she can
service the debt, other than by execution against the primary residence. 22 If at all possible, the ideal

2021 Stell LR 51

is to find a way, for example, to maintain the mortgage agreement and to restore the debtor to a position where he or she can service the
mortgage debt sustainably. 24

The rule does not specify what the possible alternatives to a sale in execution might be, but one option is to sell other assets, like movables,
to settle the debt. 22 A further option 26 is if the debtor can indicate his or her ability (via a payment plan) to settle the arrears within a
reasonable time and thereby reinstate the credit agreement. 27 If the loan has already existed for a significant period of time, the payment plan
could include paying only the interest portion of the current instalment for a brief period, while possibly also extending the loan repayment
period, to allow the debtor some breathing room to bring the arrears up to date. 28 Another alternative is to refer the matter to a debt
counsellor so that, if financially viable, a debt rearrangement order can be considered. 22

The rationale for seeking alternatives is that, all things being equal, the sale in execution of a home will only be constitutionally justifiable if it
is the last resort. If execution goes ahead despite that there is an alternative way to settle the debt or bring the arrears up to date, it is
probable that the proportionality test in section 36 of the Constitution of the Republic of South Africa, 1996 (“Constitution”) will not be
satisfied, since the means (selling the home) will not justify the ends (debt collection) if there is a less invasive way to achieve the same end.
The court in Williams v Standard Bank of South Africa Ltd put it as follows:

“[Tlhe fundamental task of the Court seized with an application in terms of Rule 46A is to ensure that execution against the primary residence of
the judgment debtor would not be disproportionate in all the circumstances of the case - hence the requirement that execution may only be
authorised when there is no other satisfactory way to satisfy the judgment debt.”
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Rule 46A, therefore, confirms two interrelated principles: (1) the court should consider whether there are alternative means by which the debt
can be satisfied other than by a sale of the house; and (2) the court should only declare the property executable if there exists no other
satisfactory means to service the debt. 21 However, when deciding such cases, the court should find a “just and equitable balance” between
the rights of all parties concerned. 32

2.4 Judicial oversight

Rule 46A(2)(b) establishes that the court may not authorise the sale of the debtor's home unless the court determines that this course of
action is “warranted” (justified) after considering “all relevant factors”. 23 A similar instruction previously formed part of the proviso to rule 46(1)
(a)(ii), which was added to the High Court Rules on 24 December 2010 to require judicial oversight before a home is sold in execution. 2%
Furthermore, rule 46A(2)(b) also reflects the wording of section 26(3) of the Constitution, which provides that no one may be evicted from their
home without a court order that was granted after the court had considered all relevant circumstances.

The principle reflected in rule 46A(2)(b) is also similar to the judicial oversight requirement that was read into section 66(1)(a) of the
Magistrates' Courts Act 32 of 1944 by the Constitutional Court in Jaftha v Schoeman; Van Rooyen v Stoltz. 22 Although the latter case dealt
with the enforcement of small unsecured debts against state-subsidised homes in the magistrates' courts, the Constitutional Court in Gundwana
v Steko Development subsequently confirmed that judicial oversight is also a constitutional requirement for the sale in execution of homes in
proceedings before the high court.

The fact that judicial oversight must now form part of the execution process is so well entrenched that not much more needs to be said. The
underlying principle is that, because the loss of a home implicates an important socio-economic right (namely, access to adequate housing and
by extension the right to dignity), a home may only be sold in execution if a court authorises it after evaluating all the surrounding
circumstances. However, the court in Absa Bank Limited v Mokebe (“Mokebe") 37 stressed that the judicial oversight requirement is not there to
“thwart the mortgagee's right to execution” or “to
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preclude sales in execution”, but “to regulate them” and “to secure a just and equitable outcome”. 38

In addition to requiring judicial oversight to determine whether an execution order should be granted, the rule also stipulates that the
registrar of the court may not issue a writ of execution against the property unless a court has granted an order authorising the sale in
execution of the property. 22 The reason why it was necessary to add this proviso is the general rule permitting the registrar to issue a writ of
execution against immovable property in the event that the sheriff issues a nulla bona return indicating that there is no or insufficient movable
assets available to satisfy the judgment debt. This eventuality would typically occur where the property is not encumbered with a mortgage
bond containing a standard clause for special executability and, thus, the creditor first sought execution against movable assets. Normally, in
these cases, it would not be necessary to obtain another order from the court and, therefore, the registrar can issue the writ of execution
against the immovable property on the basis of the nulla bona return alone. However, as an exception to the aforementioned general practice, if
the immovable property is residential in nature, a further court order is required in terms of rule 46A after the nulla bona return is obtained. 49

2.5 Application by the creditor and response by the debtor
2.5.1 Notice of application and supporting affidavit

If a creditor wants to apply for an execution order, %! its notice of application must be substantially in accordance with Form 2A of Schedule 1
to the High Court Rules. %2 The creditor must also notify the judgment debtor and any other persons who may be affected by the execution of
the application that is to be brought. 43 Other persons that must be notified include: preferent creditors (such as other mortgagees), the local
authority (if the property is rated), and the
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body corporate (if the property is a sectional title unit). #* Notably, it appears that a homeowners' association that is not a body corporate of a
sectional title scheme does not have to be notified even if there are amounts owed to it relating to the property.

The notice of application must contain certain information. 22 The notice must state the date on which the court will hear the application. 4&
Second, the notice must inform the respondent (the judgment debtor or any other affected party) that if he or she intends to oppose the
application or make submissions to the court, an affidavit in that respect must be filed within ten court days after the notice was served on him
or her. The notice must also invite the respondent to appear in court on the date of the hearing.  The date on which the application will be
heard must be at least five court days after the expiry of the aforementioned ten-day period. 48
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The notice must, moreover, indicate a physical address at which the applicant (judgment creditor) will accept service of all documents
pertaining to the proceedings. The address must be within fifteen kilometres of the office of the registrar. 2 If available, the notice must also
contain the applicant's postal, facsimile or electronic mail address. 22

The creditor's application should be supported by an affidavit that must “set out the reasons for the application and the grounds on which it
is based”. 21 By implication, the affidavit should also set out the information that is evidenced by the supporting documents 22 that must
accompany the application. 22 Furthermore, it appears that the affidavit should set out why the creditor believes there are no alternatives to a
sale in execution of the property. 2% The affidavit should also include “details of attempts made by the applicant to contact the respondent in

order to negotiate terms of settlement to prevent foreclosure”. 22

2.5.2 Personal service of the notice of application

The notice of application must be served by the sheriff on the judgment debtor personally, although the court can order that service may be
effected in
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any other manner. 2° The Gauteng Practice Manual 2Z similarly requires personal service and provides that, if personal service is proven to be
impossible, the court may authorise service at the debtor's place of employment, on a Saturday, on a person older than sixteen at the debtor's
domicilium citandi, or in any other manner that might bring the matter to the debtor's attention. The Gauteng Practice Manuel also requires that
the creditor attach any emails or other communication that might be relevant to its application to show that the debtor was made aware of the
date of the hearing. Evidence of such communication could provide support in an application for condonation in the event of a failure to effect
personal service or when application is made for permission to effect service in an alternative way. 28

In Mokebe, the court pointed out that the requirement of personal service “should go some way to address the complaint that defaulting
parties only discover that the judgment had been granted against them sometime thereafter”. 22 In Standard Bank of South Africa Limited v
Hendricks (“Hendricks"), 2 the court held that, where personal service is not possible, the court must be approached for an order that service
can take place in another way. & The court also found that sufficient information must be placed before the court to enable it to make an order
regarding alternative modes of service. Furthermore, to obtain an order regarding an alternative mode of service, more must be done than simply
to provide a report by the sheriff that the debtor was not present or could not be found at the premises.

2.5.3 Supporting documents

Each application must be supported by documents that evidence the information set out in the creditor's affidavit. 22 First, evidence must be
provided of the market value and local authority valuation of the property. 2 Second, details should be supplied of all amounts owing under any
mortgage loans relating to the property. 5% This probably includes debts owed to mortgagees other than the applicant. The rule does not
specify whether the full outstanding capital amount or only the amounts in arrears must be provided, but it can be assumed that both amounts
must be provided.

Third, the creditors must supply documentary evidence of the amounts in rates and other fees owed to the local authority and, if the
property is a sectional title unit, the amounts in levies owed to the body corporate of the sectional title scheme. 22 It seems that the debtor
has no duty to place such
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information before the court, since the rule expressly requires the creditor to include it in the documents supporting its application. However, it
is not clear how the creditor is supposed to obtain such information from the local authority and body corporate. If the creditor does not supply
the information required, the court is empowered to order the local authority and body corporate to supply the necessary information. 56 If the
debtor is requested to supply such information but fails to do so, the court might hold it against the debtor. 52

Finally, evidence should be supplied of any other factor that may be required for the court to set a reserve price. 28 Rule 46A(9) lists specific
information that must be provided by the creditor in this regard, which information should, therefore, also be furnished in the supporting
documents accompanying the application for an execution order. &2 If a bank already applies a mechanism to determine a reserve price during its
own valuation of the property, information in that regard should also be placed before the court. 22

2.5.4 Response by the judgment debtor or other affected party

When the respondent (judgment debtor or other affected party) receives the notice of application, he or she can respond by either opposing
the application; by opposing the application and making submissions that are relevant to the court in making an appropriate order; or not
oppose the application but make submissions that are relevant to the court in making an appropriate order. 2% If the debtor opposes the
application, he or she must admit or deny the allegations set out in the creditor's founding affidavit and stipulate the reasons and legal grounds
for why he or she opposes the application. Z2 All oppositions and submissions must be set out in an affidavit. 22

The debtor is probably in the best position to provide information to the court regarding his or her personal circumstances. Therefore, the
debtor should preferably make submissions regarding matters such as: whether the property is his or her primary residence; whether his or her
rights under the Constitution's housing clause will be limited; whether a sale of the property
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would be disproportionate compared to other ways to enforce payment of the debt; and the amount at which a reserve price should be set. 2%

If the debtor wants to oppose the application and/or make submissions, this must be done within ten court days after the notice of
application was served on him or her. 22 The respondent's wish to oppose or make submissions must be expressed by delivering the relevant
affidavit, 2 presumably to the creditor. The debtor must then also indicate a physical address, within fifteen kilometres of the registrar's office,
where he % she will receive service of documents. 22 Where available, the respondent's postal, facsimile or electronic mail address should be
provided. £

On face value, it may appear odd that the rule also contemplates a situation where the debtor does not oppose the application but
nevertheless wants to make submissions. In all likelihood, this applies to a situation where the debtor does not oppose the application for a
forced sale of his or her property, but nevertheless desires to place information before the court regarding the setting of an appropriate reserve
price or the timing of the sale.

Rule 46A is silent on the topic of summary judgment but when the debtor delivers his or her affidavit to oppose the application for execution,
there appears to be no reason why the creditor should not be entitled, in terms of rule 32, 22 to apply for summary judgment regarding payment
of the debt and simultaneously for an order declaring the property specially executable. The creditor would then have to comply with rule 46A,
and the court, in turn, would have to apply rule 46A when hearing the application and deciding on whether to grant the execution order during
the summary judgment proceedings. £°

2021 Stell LR 58

2.6 Powers of the court
When a court considers an application under rule 46A, it may make any of the orders discussed in the following paragraphs. &%

2.6.1 Furnishing of information and condonation

The court may order the local authority and/or body corporate to furnish it with details of any debts owed to them by the debtor relating to the
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property. 82 As mentioned above, this E)OWEI.‘ could be relevant where the creditor did not supbly this information and/or could not obtain it from
the local authority or body corporate.

The court may, on good cause shown, condone any failure to provide any of the required documents as well as any failure to deliver an
affidavit within the prescribed timelines. £2 This power was probably included to avoid situations where the application is dismissed for mere
procedural reasons, or to accommodate scenarios where it was impossible for the creditor to supply certain information to the court.

2.6.2 Execution order, conditions of sale, and reserve price

If there is no other reasonable way to satisfy the debt, the court may grant an order authorising execution against the debtor's primary
residence. £ In other words, the court may order execution if the resultant limitation of the debtor's housing rights will be justifiable due to
satisfying the proportionality test. £2

Of its own accord, or on application by any affected person, the court may also order that any condition, which it may deem appropriate, be
included in the conditions of sale. £° Should the execution order be granted, the court is furthermore empowered to set a reserve price. 82

2.6.3 Postpone the application

The court can postpone the application on terms that it considers appropriate. £8 The full bench judgments in Mokebe and Hendricks have
authoritatively confirmed (at least for the Gauteng and Western Cape divisions

2021 stell LR 59

of the High Court) that, where applicable, the application for a money judgment and the application for the execution order should be postponed
together so that they can be considered and granted together. £2 Therefore, the court should not grant the application for a money judgment
while postponing the application for an execution order. 29 Presumably, this approach only applies to the enforcement of secured claims (such as
with mortgage foreclosure), since the normal process of first seeking to execute a judgment against movable assets before seeking execution
against immovable property 21 implies the granting of a money judgment separate from a future execution order against immovable property.

Rule 46A does not indicate the circumstances under which a court may postpone the application. It appears that the court could follow this
route if, for instance, the arrears are insubstantial and/or the debtor has been in default for a relatively short period of time, and that, when the
application is heard at the rescheduled date, it could be expected of the creditor to set out the efforts it had made to achieve a settlement
and/or prevent foreclosure. 22 Another reason for favouring a postponement is to allow the debtor an opportunity to remedy his or her default
and thereby reinstate the credit agreement as contemplated in section 129(3) of the National Credit Act. 23 The court can probably also decide
to postpone the application if there is a procedural discrepancy that ought to be corrected before the matter is set down for hearing again.

The rule says nothing about how many times an application can be postponed but preferably it should not be postponed more than once,
since it is important for these matters to be brought to an expeditious conclusion.
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2.6.4 Dismiss the application

If the application has no merit, the court may dismiss it. 2% An application would probably have no merit when it is not supported by enough
evidence to show, on a balance of probabilities, that a sale in execution of the debtor's home would be justifiable - for instance if the outcome
would be disproportionate, if a sale is not the last resort, or if there are alternative ways to service the debt. 22 The word “merit” suggests that
the power to dismiss the application applies to situations where the case is weak on substantive grounds, not where there are procedural
problems with the application. As mentioned above, in the case of procedural flaws, the application can be postponed instead of dismissed, so
that the procedural deficiency can be corrected before the matter is set down for hearing again.

It is not clear how a court should decide whether to postpone or dismiss an application. One guideline might be that procedural deficiencies
could induce the court to postpone the application (unless such deficiencies are condoned), while substantive flaws in the creditor's case could
cause the application to be dismissed. However, this cannot be a fixed rule, since certain serious procedural lapses could justify a dismissal while
certain substantive weaknesses could justify a postponement instead. Much would depend on whether the order would be just and equitable on
the facts of the case. Another rule of thumb could be that the application should be postponed when the creditor has a prima facie case but
there is some reasonable uncertainty (based on the amount of the arrears or the period of default) as to whether the granting of an execution
order is the last resort. On the other hand, the application should be dismissed if the information before the court reveals that the creditor does
not have a prima facie case.

2.6.5 Cost order

The court may grant an appropriate cost order and may even grant a punitive cost order against any party that delayed the finalisation of the
application. 22 A cost order may be granted against the debtor as well, for instance, if the latter is found to have abused the court processes
to unduly delay the realisation of the creditor's rights. 2Z
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2.6.6 Any other appropriate order

The court is lastly empowered to make any other appropriate order. 28 One example is to grant the execution order but to postpone (suspend)
the operation of the order 22 for a certain period to allow the debtor to acquire alternative accommodation or to reinstate the credit agreement
before the sale in execution 120 is completed. 121 Another example is to grant an order in terms of which the debtor can bring his or her arrears
up to date over the course of a specified period, thus by means of an alternative payment plan. 122 The debtor can even suggest such an
alternative payment plan, 123 which the court would have to evaluate for reasonableness in view of all the circumstances. The court may even
hold it against the debtor if he or she does not provide information regarding alternative ways to pay the debt. 124 The court's powers probably
also include the granting of orders contemplated by legislation like the National Credit Act, such as declaring the agreement reckless, 192
referring the matter to a debt counsellor, or otherwise providing debt relief via a debt rearrangement order. 126

3. The setting of a reserve price
3.1 Background and general approach of rule 46A

Before its amendment in late 2017, rule 46(12) provided that property attached in execution could be sold without reserve to the highest bidder.
The only exception, set out in rule 46(5), was if a preferent creditor and/or the local authority stipulated a reserve price to cover amounts
owed to them. The latter sub-rule also required preferent creditors and/or the local authority to agree in writing to a sale without reserve. The
fact that a reserve price could only be set by a preferent creditor (like the mortgage bank) and/or the local authority - not by the debtor, the
court or anyone else - regrettably resulted in many instances where homes were sold at prices unrealistically (and unconscionably) lower
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than the estimated market value. 127 Regarding the phenomenon of properties being sold at auctions for nominal amounts, the court in Mokebe
pointed out that this “occurs to the detriment of the defaulting debtor” because the latter

“not only loses his or her home but remains indebted to a mortgagee for a substantial amount - even in cases where the on-sale of the property

occurs to buyers at substantially higher prices than the prices realised during the sale in execution”. 108

The solution, namely a court-ordered reserve price, will according to the court in Mokebe,??"balance the misalignment between the banks and
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the debtors where execution orders are granted” and “ensures that the debtor is not worse off due to unrealistically low prices being obtained
and accepted at sales in execution”. 192

Although the constitutionality of rule 46(12) in its pre-2017 form has been challenged on the basis that requiring a sale without reserve
violated the property and/or housing clauses in the Bill of Rights, 119 these challenges were unsuccessful. 111 An investigation into the accuracy
of these findings is not possible here due to space constraints and it is also not necessary to do so for present purposes. 112 However, Rule 46A
now provides for the setting of a reserve price by the court, which to a large extent addresses the constitutional concerns.

The 2017 amendments to the High Court Rules do not make the setting of a reserve price mandatory. The Rules Board instead removed the
mandatory sale without reserve, which was previously provided for in rule 46(12), while also creating a discretion for the court to set a reserve
price after considering certain factors, 112 as explained in more detail below. Therefore, the reference to “without reserve” has been removed
from rule 46(12) while the sale to the highest bidder contemplated in rule 46(12) is now subject to the provisions of rule 46A. Consequently, the
property can only be sold to the highest bidder if the latter's bid is higher than the reserve price (if any) or, where the reserve price is not
reached, a court authorises a sale to the highest bidder.

3.2 The circumstances for setting a reserve price

As mentioned above, one of the things that the court is empowered to do when granting the execution order is to set a reserve price - the
minimum price
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at which the property must be put up for auction. Rule 46A(8)(e) provides that a court "may” set a reserve price, which suggests the court has
a discretion to set a reserve price and is thus not compelled to do so. 114 However, rule 46A(9)(a) stipulates that the court *must” consider
whether a reserve price should be set. In addition to deciding whether to set a reserve price, the court, if it does set a reserve price, must
then also decide on the amount at which the reserve price should be set. In other words, two important questions are considered: Under what
circumstances should a reserve price be set, and how should the amount of the reserve price be determined?

Regarding the question of when (or under which circumstances) a court should set a reserve price, the courts in Mokebe and Hendricks held
that a reserve price should, as a general rule, be set in all matters where residential property is declared executable, unless the facts of a case
convince the court that a reserve price should, as an exception to the general rule, not be set. 112

The risk that the setting of a reserve price might (or will) reduce the interest of prospective purchasers in the property and would thus make
it harder to find a buyer, will probably not be a basis for deciding against setting a reserve price. 115 However, the court might decide not to set
a reserve price if there is evidence that the debtor has so much debt that the equity in the property is close to zero or even in the negative.

3.3 The factors to be considered in setting a reserve price

As explained above, the court is obliged to consider whether to set a reserve price, while the setting of a reserve price should also be the rule
instead of the exception. Therefore, it is paramount for all the facts that speak to this discretion to be placed before the court, without which
the court will be unable to make a suitable decision regarding the reserve price. 1€ In exercising its discretion, the court must consider several
factors based on the information supplied by the parties. 112

The first factor listed in rule 46A(9) is the market value of the property, which amount is presumably based on a report obtained from an
expert valuer and supplied by the creditor. 122 Although not stated in the rule, the court can also consider the so-called “forced sale value”,
where in determining the price, expert valuers would take into account factors that would reduce the
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market value. 221 The local authority valuation of the property is not listed as a factor either but it is included in the information that the
creditor must provide in its affidavit and supporting documentation. 122 Hence, there is no reason why this valuation cannot also be considered
when determining the reserve price. 123 If there is a difference between the market value and the local authority valuation, one option is to use

the average of the two. 124

The rule further requires that the court should consider the amounts owed to the local authority and/or body corporate. 122 Notably, the
amount owed to a homeowners' association that is not a body corporate is not included as a factor. This omission could be a problem if the title
deed contains a clause entitling the homeowners' association to embargo the transfer of the property until it is paid, since this right could
qualify as a real right. 126 Realistically, amounts owing to a homeowners' association would have to be considered when the reserve price is set,
because if the power to embargo stems from a real right, the homeowners' association will be entitled to payment as part of the costs of
execution, thus before the execution creditor can receive payment.

The next factor is the amounts owing on all mortgage loans. 227 Presumably only the full outstanding debts under such mortgage loans are
relevant because the amount of the actual arrears can hardly have any bearing on the sale price as such. However, accumulated costs should
be factored in because these are usually covered by the mortgage.

Regarding amounts owed to other creditors — particularly any higher-ranking mortgagees, the local authority and the body corporate - rule
46(5) still provides (as it did pre-rule 46A) that creditors with a claim preferent to that of the judgment creditor (namely higher-ranking
mortgagees, the local authority and the body corporate of a sectional title scheme) 128 must be notified of the sale and given an opportunity to
set a reasonable reserve price. However, the right of such creditors to set a reserve price is now subject to rule 46A, which means that if the
property is the debtor's primary residence, the preferent creditors' right to set a reserve price is replaced with the court's power to do so, albeit
taking into consideration the amounts owed to these creditors.
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Another factor to be considered is any “equity” that might be realised, that is, the difference between the purported reserve price and the
market value. 122 Strictly speaking, the term “equity” refers to the difference between the outstanding debt and the market value and not the
difference between the reserve price and the market value. Therefore, in most cases, one would probably try to set a reserve price that is
equal to or more than the outstanding debt. Irrespective of whether any equity exists, the court should also factor in the amount with which
the debt will be reduced by the sale. 130

A further consideration is whether the property is occupied, who the occupiers are and the circumstances of such occupation. 231 The
relevance of this factor probably rests in the bearing that occupiers and their circumstances would have on the price that the property is likely
to achieve at an auction. For instance, in the case of tenants, the huur gaat voor koop rule requires that the property should be put up for
auction subject to the rights of tenants unless the highest bid is not sufficient to cover the mortgagee's claim, in which case the property must
be auctioned free of the lease. 132 If the property is to be put up for auction subject to the rights of tenants, this might place downward
pressure on any expected sale price and thus this factor must be considered by the court when determining the reserve price. Similarly, if the
property is occupied by unlawful occupiers, the costs of evicting them would have to be taken into account when setting a reserve price.

The court must also consider the likelihood that the reserve price will not be reached at the sale. 133 It is not clear how information regarding
such probability would be obtained or presented to the court. One indication that the property might not be sold is if the debt or the suggested
reserve price is too close to or higher than the estimated market value or forced sale value.

A further factor is any prejudice that any person may experience should the reserve price not be reached. 134 This could include aspects
such as the amount of the debt with which the debtor will be left if the property is not sold for the reserve price, or even the loss that the bank
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might suffer due to the unlikelihood of collecting any remaining debts.

Finally, the court is also mandated to consider any other factor deemed necessary to protect the interests of both the creditor and the
debtor. 122 The wording used in this rule indicates that the setting of a reserve price is, therefore, not only meant to benefit the debtor by
protecting his or her welfare and investment in the property, 13° but also the creditor (and presumably other preferent creditors, local
authorities and bodies corporate). Indeed, it wil
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undoubtedly be in all parties' interest if the property is sold for as high a price as possible. 137

The factors to be considered should naturally be those that would indicate the price the property can reasonably be expected to reach at an
auction. Therefore, factors like the debtor's repayment history (such as whether he or she was a serial defaulter) can hardly be relevant to the
value of the property. 138

Rule 46A(8)(e) read with rule 46A(5)(f) implies that the creditor is obliged to provide the information necessary for the court to exercise its
discretion regarding the reserve price. Such information must be included in the creditor's affidavit and evidenced by the supporting documents
accompanying the creditor's application. Nevertheless, although the information necessary to decide on the reserve price should generally be
supplied by the creditor, it is also incumbent on the debtor to provide information and arguments in this respect. 132 An opportunity for the
debtor to supply information and arguments regarding the reserve price is anticipated in rule 46A(6), which allows the debtor to file an opposing
affidavit containing his or her submissions, 142 as well as rule 46(9)(a), which refers to the court's duty, “upon submissions made by a
respondent” (the debtor), to consider whether to set a reserve price. However, if the debtor refrains from providing information to the court,
the courtlTlust determine the matter without the benefit of the debtor's input and, therefore, solely based on the information provided by the
creditor. ===

3.4 How to set a reserve price

Except for listing the factors that should be considered, rule 46A does not stipulate a methodology or formula for determining an appropriate
reserve price. Since each of the factors relate to proven or estimated monetary amounts, the idea is probably that these amounts should be
used to calculate an appropriate reserve price. Regarding the manner in which the reserve price should be set, the court in Mokebe declined to
provide a closed list of factors to be taken into account and explained that the amount of the reserve price would depend on the facts of each
case. 142 Since the court's power to set a reserve price is relatively new in South Africa, there is little guidance and, thus, there is bound to be
some uncertainties as the practice of determining ideal reserve prices develops over time.

It seems that determining a reserve price can be approached in at least two ways: (1) by trying to cover all the debts and costs, or (2) by
trying to set a price that the property might realistically be expected to achieve at the auction. The starting point, in my view, should be to
add up all amounts owing
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with reference to the property: moneys owed to first and further mortgage creditors; moneys owned to the local authority; moneys owed to a
body corporate; and other costs pertaining to the execution process. The sum total of these amounts should ideally be the minimum price to be
set so that the debtor can, if possible, walk away free from any debts related to the property — provided of course that the sum of these debts
does not exceed the market value.

Therefore, if the valuation of the property is high enough that, in all likelihood, the judgment debt as well as the amounts owed to the local
authority and body corporate will be covered by the proceeds of the sale, the court should consider setting the reserve price at an amount
equal to the total debt owed with reference to the property. 143 Furthermore, if the estimated market value is significantly higher than the total
debts, it should be considered whether it might be feasible to set a reserve price that is higher than the total debt and thus closer to the
market value. If a price higher than the total debt is achieved, the debtor would walk away with the surplus (even a small one) to help him or
her start over again.

The more difficult situations are when the total debt is greater than (or very close to) the market value of the property. Of course, setting a
reserve price that is higher than the market value would not make sense and, therefore, in instances where the debt is higher than the market
value, one would not be able to use the total debt as the starting point for calculating the reserve price. It should be emphasised that it is not
the core aim of the court's power to set a reserve price to ensure that the debtor is left with no remaining debt after the property has been
sold, because the latter situation is often unavoidable. The court “can ensure that the sale is at a just and equitable price by taking the factors
of each specific matter into account” but it “cannot ensure that a debtor is not left with a debt after a sale in execution”. 144

If it appears that the total debt is higher than the realistically expected sale price, one might not be able to avoid the situation where the
debtor is left with a remaining debt after the sale. In such cases, therefore, the goal cannot be to set a reserve price that will cover the full
debt or that protects the debtor's capital investment, but instead the aim should be to ensure that the reserve price is high enough to keep the
remaining debt as low as possible. In such instances, the market value itself - not the total debt — would have to be the starting point for
calculating the reserve price. 142 However, it is common knowledge that the highest bids achieved at auction sales almost always are less than
the market value of the property. 14% This reality is so well-known that expert valuers are apparently able to account for it in the valuations
they supply to banks. Indeed, most banks already make use of external valuers to determine the ideal sale price of the property, whose
analyses take factors
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into account which would depress the value of the property. 147 Accordingly, not only can expert valuers estimate a normal market value, but it
appears that they have methodologies with which they can also provide the bank with a so-called “forced sale value”. 14 There is probably no
firm rule, but it seems that the forced sale value of a property is roughly 30% lower than the estimated market value. 142

In other words, in light of the ideal to cover all amounts owed relating to the property, the court should consider setting the reserve price at
no less than roughly 30% below the estimated market value. However, this is only to serve as a rough guideline and ultimately the appropriate
reserve price would depend on all the facts of the particular case. Ideally, both parties should assist the court by making arguments regarding
their preferred reserve price.

3.5 If the reserve price is not achieved

If the reserve price is not achieved, the sheriff is obliged to submit a report to the court within five court days after the auction. The report
must contain:

. the date, time and place of the auction;

. the names, identity numbers and contact details of all persons who participated in the auction;

. the amount of the highest bid or offer that was made; and

. any other relevant factor that might assist the court in deciding on the way forward. 129

If the reserve price is not achieved at the auction, the court must reconsider all the relevant factors and then, within its powers stipulated in
rule 46A, grant an order on how the sale in execution should proceed. 121 After the court considers the information provided by the sheriff as

well as any other relevant factor, it may order that the property should be sold to the person who made the highest offer or bid. 122 The latter
appears to refer to the highest bid made at the auction itself, but the court can possibly also allow a sale to someone who made
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a higher offer after the auction had been conducted. To avoid problems, the sheriff should be notified of any such post-auction offers so that
he or she can include such information in the report given to the court. 133

The High Court Rules are not entirely clear on whether awarding the property to the person who made the highest offer is the only order that
the court can make regarding how the sale in execution should proceed, or whether its order can entail other steps as well. For instance, may
the court order that a new auction must be arranged? This option might be appropriate if, for example, certain problems have been identified
regarding the original auction, such as low attendance, ineffective advertising, or a reserve price that was set too high.

Because the sheriff should provide the court with any factor that might be relevant to assist the court in deciding on the way forward, I
would suggest that information regarding the following should, if available, also be provided in the sheriff's report to the court: information
regarding the advertising of the auction; the feasibility of arranging another auction with better attendance; the willingness of the creditor to
take over ownership of the property in exchange for extinguishing all outstanding debts; and any other consideration that might indicate how a
sale can be achieved at or higher than the reserve price.

The High Court Rules currently do not permit for property attached in execution to be sold in a manner other than by public auction. 124 In
other words, the sheriff is not authorised to sell the property by advertising it on the private market. Nevertheless, it is recommended that the
Rules Board should consider amending the rules to allow a court to authorise an alternative method of sale under certain circumstances.
Furthermore, it is probably time to explore more earnestly the prospect of conducting online auctions while also improving the advertising of
auctions. A broader review of the entire practice and law of auctions might even be called for at this stage.

4. Conclusion

Although not flawless, rule 46A represents a significant step forward in the law and practice of the sale in execution of residential immovable
property. 122 It provides a relatively high degree of certainty regarding what creditors must do (including the information that should be
supplied) if they wish to execute against residential property, while it also indicates what debtors should do to protect themselves. Furthermore,
the rule sets relatively clear
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guidelines for courts regarding the different orders that can be made when adjudicating these matters. The rule also restates the substantive
law that the entire process is aimed at: An execution order should be granted only if there are no reasonable alternative ways to service the
debt and, thus, if execution against the debtor's home is the last resort. Simply put, if the creditor can show, on a balance of probabilities, that
execution is the last resort and that no reasonable alternatives exist, the court will be justified in granting the creditor's application because the
outcome (a forced sale of the home) would then not unjustifiably violate the debtor's constitutional housing rights.

However, the granting of an execution order is not the end of the matter, since the rule now grants more pertinent protection for the debtor
regarding how the sale is conducted as well. To this end, the main innovation in rule 46A is the court's power to set a reserve price at which
the property should be put up for auction, which should go a long way towards ensuring that the property is sold for a fair and reasonable price
- thereby leaving the debtor in as good a position as possible after the sale.
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