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CHAPTER ONE - INTRODUCTI ON

Socio-economc rights are by their very nature ided ogically loaded The realisation of
these rights inval ves the naking of ided ogical challenges which anong athers, i npact on
the very nature of the country’s economc system

Justices J Gacheche, GM Duluand AO Micheluein
John Kabui Mwvai &3 Qhers v Kenya Netional Exanination Council &2 Qhers!?

11 Introduction

Socio-econonmc rights, which include education, social security healthcare and an adequate
standards of living are at the heart of human dignity and well-being The realisation of socio-
economc rights requires ‘equitable economc systens [ which] are vital to secure the resources
necessary to realise humaen rights, address inequality and nake communities, societies and

courtries resilient to crises’.?

This is even nore i nportant nowas the worldin general, and Kenya in particuar, grapple
with multipe energencies, including the coronavirus disease (COM D 19) pandenmic and the
cli mate crisis. The onslaught of the COM D 19 pande mic caused the ertire econony to grindto a
halt as schodl dosures and restrictions on movement were introduced and enforced, resuting in
loss of livelihoods and millions of people pushed into poverty and precarity.3 Vith respect to
cli mate change, in Kenya inrecent decades, ‘long rains have been declining continuously ...and
droughts have becone longer and noreirtense ....4 Experts are warning about arange of |oomng
social, environnental and economc inpacts as a resut of the extreme changes, including
increasi ng frequency of droughts, and the rising sea levels which wll nat only affect the marine
life but alsoleadtothe submerging of about 17% of the area at Kenya’s coast.> This wll lead to
increased food i nsecurity, irternal dsplace nent and conflict anong communities.

1 John Kabu Mwmai & 3 Qrhers v Kenya Nati ond Exa minati on Council &2 Q hers (2011) Petiti on 15 of 2011
eKLR (Hgh Court o Kenya).

2 A Graham’The COM D 19 pande nic anditsi nmpact on econonic, sodd and cuturd rights - Opportunities and
avenues out o the crisis’ (2021) 6 https:// www gi-escr. org/publicati ons/ wll-the- pande micforce-the-shift-g-
escrs- new publi cati on- on- opport uniti es-and- avenues- out- of-the-covi d 19-crisis (accessed 25 Cctober 2021).

3 Worl d Bank G oup ‘Sod oecono nic | npacts of COM D 19inKenya on househd ds: Rap d response phone
survey, round 1 (2021).

4 Government o Kenya (GOK) ‘Nati onal di mate change acti on g an(Kenya): 2018 2022 (2018) 11

5 As above 12 — 14
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Hu man rights can provide a conceptual framework, vocabulary and nor native standards to
infor meconomc theory and policies.8 This also nakes it instrunental in eval uating exsting
economc systens and policies (defined in the Rroblem Satenent below), and rei nagining
alternative economc approaches that facilitae rather than under mne the realisation of socio-

economc rights. The goal isthat al pdices centre the realisation of these rights.”

12 Probemstatenent

121 What iseconomc policy?

Economc palicyrefersto ‘the set of contrds used by the governnent to contrd economc activity’
and includes monetary, fiscal andtrade policies.® Relatedtothis, the economi ¢ systemis ‘part of
the socia systemconposed of institutions and custons relatedtothe production dstribution and
consunption of goods and services’, characterised significantly by the property rights reg ne and
extent of economc planning® Exanples of economic systens include capitalist, sociaist, nixed

systens.

The ai mof strong economi ¢ paicyis often economi ¢ grow h and devel opnent. Accor ding
to Dearden growth and devel oprrent are si mlar concepts, wth economc devel opnent being the
‘sustained increase inthe economec standard of living in a country’s population’ and econonic
growt h defined as ‘the increase over ti ne inthe capacity of an econony to produce goods and
services (ideally) toi nprove the well-being of its citizens’.1 0 Tearden’s understanding of growh
and developrnent dffers from definitions of economc growh which focus on gross donestic
product (GDP) and gross national incone (GN) figures, embeddi ng the neoclassical approach to

economes (whichisthe basis for nediberal pdicy),21 andinsteadtakes economc devel opnent as

6 Irstitutefor EcononicJusticeet d ‘Buldng afidd o economi cs and human rights: | essons fromSout h Africd
(2021) 7.

7 As above 23.

8 J Back et d A Octionary o Econo nics (2009)
htt ps: // www oxf or dref erence.conyview/ 10. 1093/ acr ef /9780199237043. 001. 0001/ acref-9780199237043- &
3588?rskey=CEpwHD& esu t=889 (accessed 12 August 2021).

° As above.

10 A Deardorff Ter ns of Trade: Gassary o I nternati ond Econonmi cs (2014) 122.

11 R Bdakrishnan & D Hson‘ Auditing econonic pdicyinthelight of odigations on econonic and socid rights’
(2008) 5 Essex Hunuon R ghts Review 2



https://www.oxfordreference.com/view/10.1093/acref/9780199237043.001.0001/acref-9780199237043-e-3588?rskey=CEpwHD&result=889
https://www.oxfordreference.com/view/10.1093/acref/9780199237043.001.0001/acref-9780199237043-e-3588?rskey=CEpwHD&result=889

econom c transfor mationresultingin better  well-bei ng and econom ¢ capabilities” of the people.1 2
On its part, neoliberalis mis characterised by the ‘expansion of narkets and individualis iy which
has ledto increasedrights, nmobility and freedons for corporations, and a correspondi ng reduction

incollective action, state regul ation and governnent irterventioninthe economy’.13

122 Economc palicy and soci o-economc rights —the nexus

Economc padicy i npacts onthe realisation of human rights in various ways, sone of which will
be illustrated inthis section Hrstly, the state requires resources to i nplement socio-economc
rights and civil and padlitical rightsincl udi ng access toj ustice andthe right to security. Fscal paicy
deals wth howthe state generates and spends revenue,1 4 therefore a progressive fiscal pdicy wil
ensure that the state is spending enough on social services necessary for the enjoynent of socio-

economc rights.

Secondly, economc poides are often founded on particdar economc phil osophies.
Therefore, economc paicies aligned wththe predom nant neoclassical economc phil asophy as
defined above (nediberal capitaist pdicies) wll enbody the belief that “private ownership and
mar ket conpetition arelikel yto be the best nechanisns for naxi msing economc growh’,15 This
influences economc paicy adopted wth regard to the extent to which the state will renain
invol vedin baththe direct provision and the regulation of services essertial for the realisation of
soci o-economc rights, such as education healthcare and water provision. For instance, under a
neoliberal capitalist systemy econonists maintai nthat stateirterventioninthe economy, which can
be in many forns, including reguation or taxation dstorts the narket and dscourages
invest nent.1 6 They, therefore, advocate for mini mal stae irtervention —reduced regul aions and
tax cuts — which coul djeopardise the realisation of soci o-econom c rights through reduced revenue

available tofinance social services ar a her services which contributetothe full enjoy nment of these

12 Backatd(n8 https:// www oxfordreference conyview 10. 1093/acref/9780199237043. 001. 0001/ acr ef-
9780199237043- e 3582?rskey=rT3pPN& esu t=880 (accessed 12 August 2021).

13 E Berkhout et d ‘Thelnequality Mrus Bring ng: together a worl dtorn apart by coronavirus through afar, just
and susta nalb e economy’ (2021) 21

14 D Rutherford Routl edge Octionary of Economics (2012) 223.

15 Balakrishnan &Hson(n 11) 2

16 R Bdakrishnan et d ‘Reth nking Micro Econonic Strateg es froma Human R ghts Perspective (2010) 53
Devel opment 12
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rights such as judicial services where the court’s budget is reduced These policies could alsolead
tothe possihbility of rights abuses by non-state actors operating wthout aregulaory franework to

ensure the people are protected for instance fromdiscri mnation

Thirdy, increasing evidence is denonstrating that the nedliberal capitalist approach that
favours reduced state invol ve nent and regulation, dlowng private actors and narkets to deliver
services and self-regulate, is having a negative inpact on the enjoynent of socio-economc
rights,2 7 andisinherertlyincapabl e of achievingthe ful realisation of these rights.1 8 Hinanrights
bodies have consisterntly flagged concerns wth policies draw ng from capitalist orientation. For
exanple, when reviewng Egypt’s conpliance with its socio-economc rights obligations, the
United Nations (UN Committee on Economc, Social and Quitural Hghts (CESCR) expressed

concer nthat

healthcare expenditure as a percentage of the budget of the Sae party has declined significantly
resuting in a fragnented and increasingly privatised healthcare system It is also concerned that
thisresutsinalarge percentage of the popul ation particul arl ythose in vul nerabl e situati ons, being
excl uded fromhealthinsurance and deprived of access to healthfacilities, goods and services[ .].1°

Regardingthe right to education inthe sane review on Egypt, the CESCR was concer ned t hat

the Sate party has decreased the budgetary share of itsexpenditure on education resultingin poor
quality public education particdarlyinrural areas and infor nmal settlenents, and exacerbating the
proble mof unequal access to education for chil dreninwvul nerabl e situations.2 0

The CESCR has raised similar concerns for South Africa wthregardtohealth2 Togo wthregard
to sanitation services,22 and Mli23 and Kenya24 wth regardto education These concerns have

17 Report o the Sped d Rapporteur on extreme poverty and human rights, Philip Aston‘The parl ous state of
poverty erad cati orf (2020).

18 R Bdakrishnan et d Rethinking Econonic Pdicyfor Socid Justice The rad cd potentid o hunman rights (2016)
9.

19 UN Comnittee on Econonic, Socid and Cdturd Rghts (CESCR) ‘ Condl ud ng observati ons on the conbi ned
second tofourth peri od c reports of Egypt’ (2013) para 21

20 As above para 22

21 CESCR‘Cond ud ng observati ons ontheirtid report of South Africd (2018) paras 63 — 64.

22 CESCR‘Cond ud ng observati ons ontheirtid report of Togo, adopted by the Comnittee at its fifti et h sessi orf
(2013) para 33.

23 CESCR‘Cond ud ng observati ons ontheirtid report of Mili’ (2018) paras 51 &52

24 CESCR‘Cond ud ng observati ons on the conbi ned second to fifth peri od c reports o Kenya (2016) paras 57 &
58



been echoed by a her hurmen rights treaty nonitoring bodies including the UN Committee onthe
Rghts of the Child ((RC) when revewng Ivory Coast,25 Ghana,2® Quinea?’ wthregard to
education The African Comnission on Himan and Peoples’ R ghts ( ACHPR) has also flagged
this concerning devel opment. Initsrevewof Wanda the ACHPR highlighted

theincreaseinthe establishment of private schodls, which has been encouraged by the governnent,
alleged y raises the concern of the governnent gradually releasing itself fromthe obligation to
provide quality public education which coul d result in discri nination against children fromlow
incone househol ds.2 8

Despite acknow edgi ng that economc palicyis fundamental for the realisation of human rights, a
false dchatony persists bet ween hunan rights and economc paicy.2® Wile on one hand even
economsts like Curtis acknowedge that ‘the theory and practice of socio-economc rights
arguably offers the most penetrating challenge to neo-cassical and neo-liberal economcs’,3% on
the aher hand, the hunan rights franework and enforce nent nechanis ns see mhesitant to nake
prescriptive declarations onthe economc palicyto be adopted by states.31 This has led schaarsto
critique the hunan rights system for failing to challenge the prevailing economc system
relegating itself to operating wthinthe bounds of the current structure of econonic power, rather
than seeking totransform it. Mrtua, like a number of aher scholars, has decried ‘the li mts of
[hunan rights] language to deal wth deeply enbedded social inequities’, concluding that the
capacity of ‘the language of rights to excavate social dysfunctions and distortions has conpletely
failed’.32 He concludes that the human rights community si nply ‘does nat know howtotal k about

25  UN Comnittee onthe R ghts of the Chil d(CRQ ‘ Cond ud ng observati ons on the second peri od ¢ report of
Cote dlvdre (2019) para 47(e).

26 CRC‘Cond ud ng observati ons on the conbi ned thirdtofifth period c reports of Ghana (2015) para 57(f) &
58( h).

27 CRC‘Cond ud ng observati ons on the conbi ned thirdtosixth peri od c reports of Gu ned (2019) para 38(c).

28  African Comnission on Human and Peod es’ R ghts (ACHPR) ‘ Concl ud ng Observati ons and Reco mmendati ons
on the 5th Period c State Report of the Republic o Uganda’ (2015) para 80

29 P Aston‘Extreneinequality as the antithesis of hunan rights (2015)
htt ps: // www opende nocracy. net/en/ openg obal ri ghts- openpage/ extre ne-i nequality-as-antithesi s- of-
human-rights/ (accessed 25 COctober 2021). See dso Bd akrishnan & Hson (n 11).

30 J Curtis, “ Merg ng sod o-economi ¢ rights and heterodox econonics: Emandi patory and transf or mati ve
potentids (2016) Series on Econo nics and Lawi n Conversation 2

31 W Kaguongo ‘Sod oecono nic R ghts: Lessons from Do mestic Courts’ Hunmn R ghts Review 13 (2012) 91;
Irstitute for EcononicJusticeet d (n6) 7

32 M Mutua‘The crisis d hunan rights — why TWA L still matters’ (2018) Akade mie der Kiinste
htt ps: //yout u be/t HVhv NV\k 8z from40: 54 (accessed 29 June 2021).
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money’ and has consequently failed ‘trying to contain and reengineer economc despotism.3 3
Nolan and Bohoslavsky echo these serti nents, highlighting that even though humnan rights
practitioners have built on hunan rights language to devel op critical tods to i nmpact economc
systens, it has ‘very definitely na resuted in the wholescale reconfiguration of dom nant

economc policy- naki ng paradi gns or intenpering of their negati ve hunan rights i npact’.3 4

The hunan rights novenment has attenptedto fill this gap by focusi ng advocacy on nore
equitabl e resource all ocation and rore progressi ve taxation Recent human rights instrunents such
as the Praotocol tothe African Charter on Hinan and Peoples’ R ghts onthe R ghts of Wonenin
Africa ( Mputo Pratocd),®5 and interpretative gui des fromtreaty bodies and experts such as the
CRC CESCRandthe UNIndependent Expert ondebt and hunman rights have becone increasingly
more prescriptive onthe question of the nobilisation and all ocation of funds for public services
necessary for the ful enjoynent of socic-economicrights.3é Some welcone ths as a necessary
progress to aign economc natters wth the realisation of human rights. Qhers however are
unconfortable wth what they describe as the inflation of hunan rights into areas beyond its
mandate and jurisdiction.37 Qbhers still assert that there is still roomfor alat rore to be done,
especially on nore systemi c reflections on structural natters such as macroeconomic policy and
the i npact this has onthe realisation of rights.3 8

123 Realisation of socio-economc rights in Kenya

Inthe years leading up to the adoption of the 2010 constituion 47 % of the Kenyan popul ation

livedin poverty, najority of theminrural areas.3® Aoundthisti ne, one fifthof Kenyans livedin

33 As above

34 A Ndan &JP Bohosl avsky ‘ Human ri ghts and econonmic pdicy refor ns’ The l nternati ond Journd o Human
R ghts (2020) 1248

35 Seefor exanpl e Atid e 10( 3) whi ch expressly nmandates States to‘take the necessary neasures toreduce
mlitary expendture sigrificantlyi nfavour of spend ng on socid deved opnent ingenerd, and the pronoti on
of womenin particd ar.’”

36 SKJameson &S Aubry ‘States’ human rights oligati ons regard ng pubic services: The united nati ons
nor mative frameworK (2020) htt ps: // www gi-escr. org/ publicati ons/st at es- hu man-ri ghts-obli gati ons-
regard ng- public-servi ces-t he-uni ted- nati ons- nor mati ve-frame work (accessed 25 Cctober 2021).

37 ) Thellen‘Theirflation of human rights: Adeconstructiorf (2021) Le denJournd o Internationd Law

38 |Imstitutefor Econoniclusticeet d (n6) &

3% World Bank Group ‘Kenya poverty andinequality assess ment’ (2009) 12
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severe poverty and coul d nat affordto buy the food requiredto neet minimum daily nutriti onal
requirenent even if they spent their ertire budget on food 49 1n 2009, Wrld Bank reports flagged
the troubling trend of rapidy growng inequality* ! while observing that ‘levels of inequality in
Kenya are, nat surprisingly, much higher thaninfor merly socialist and neighbouring B hiopia and

Tanzania ...42

There had been a dpinschool enrd ment inthe 1990s, but the irtroduction of free pri nary
educationin 2003 contributedtoreversingthistrend 43 Accesstosafe water had a si nilar trend of
stagnati on until 2003, and then ashift towards i nprove ment.4 4 By 2009, esti nates ind cated 56.5%
of the popul ation had access toi nproved water sources.> d mlarly, the decade ending in 2006
witnessed stagnation and decline in health related indicators in Kenya, partly atributed to
extensive poverty.4 6 The Kenyan governmnent acknow edgedtha nmany ti nes governnent polides
were the drivers of severe inequalities persistingin Kenya, in particuar the tendency to dedicate

mor e resources to wealthier quirtiles of the popul ation rat her than those already narginalised 4 7

In response to this, and in an atenpt to i nprove the living conditions of the people,
fdlowng the pronul gation of the 2010 constituion, parlianent adopted Sessional Paper 10 of
2012 which sets out Kenya’s devel opnent agenda for the next 18 years, dubbed Kenya Msion
2030. This plan ai ned to build on previous econonic developnent plans which had had sone
success Wth reducing poverty and i nproving access to services, even though this progress was
yet to reach far too many Kenyans. VMsion 2030, consequently, ai ned to achieve ‘a gobally
conpetitive and prosperous country wth a hi gh quality of life by 2030.°4 8 The panis founded on
three pillars: economc —which a ns toincrease the economc grovthrateto 10% social —ai mng

toai mngto create ‘equitable social devel opnent in a clean and secure environnent’, and palitical

40 As above 13.

41 As above 15.

42 As above 17.

43 As above 22

44  As above 24

45 As above 29

46 As above 24

47 GOK ‘Kenya popu ati on situation anal ysis' (2013) 243.

48 GOK ‘Sessional Paper 10 of 2012 on Kenya Msion 2030 (2012) ii.
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pillar focusing on transfor mng the denocratic system (The details of this dan and its efficacy
thus far wll be unpacked in Chapter Three.)

Accordingtothe Wirld Bank, bet ween 2015 and 2019 the Kenyan economy was grow ng
exponentialy, wth an average ggowthrate of 5 7% 4° Hwever, even wthsignfican steps taken
towards thei nple nentation of the 2010 constituti on the soci o-economc conditions of asignificant
nunber of Kenyans still leaves ala to be desired. Wiile the national povertyrate dropped from
45.2%in 2005 to 36.1%in 2015 when dsaggregated wban poverty actually grew> 9 Accord ng
tothe Institute for Econoni ¢ Afairs — Kenya, it isesti matedthat as of 2019 three nillion Kenyans

were still livinginexreme poverty and the poverty escape rateis dsmally low5 !

Followng the latest census in 2019, the Kenya National Bureau of atistics ( KNBS)
esti nated that 11. 6 mllion individuals dropped out of school and 7.1 mllion had never beento
school’.>2 Further, ‘the nost common node of solid waste disposal was burning inthe open’,
governnent colection of waste only accounts for 6.3%53 Qnly 22 %of indivi duals aged 3 years
and above used irternet while 10.4 %used a conputer’.>4 This is concerning in a courtry where
provision of government services is gradually shifting online, andin 2020 for exanple, schooling
was al nost ertirely online as aresut of the COM D- 19 pande mc.

Inequality remains a challenge in Kenya, inter ns of gender, wealth status and region For
exanple in 20156 the richest 10% of the populaion earned 46 % of taal earnings while the
poorest 10% of the populaion earned less than 1%of tata earnings.>> Mn consistertly receive

hi gher earnings than wonmen, and wornen are nore likel yto be une npl oyed. > ¢

4% World Bank G oup ‘Kenya Overview (2021) https:// www worl dbank. org/en/country/kenya/overvi ew
(accessed 09 Septe mber 2021).

50 DJattan et d ‘Poverty and econonic chall enges: Pdicy gaps ana ysis' (2020) 1

51 As above 3

52  Kenya National Bureau of Statistics (KNBS) ‘2019 Kenya popul ati on and housi ng census —Vd umne | V¢
D stri buti on of popu ati on by sod o-econo niic characteristics’ (2020) 10.
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1 3 Research question

Inlight of the above, this research wll nainly seek toidertify howfar Kenya’s economc policy
isdigned wthits hurnan rights obligations, in particul ar towar ds the realisation of soci o-econonic
rights as recognised inartide 43 of the Constituion of Kenya, 2010.

To answer this question, this research wll address the fdlow ng sub-questions:

I.  What does the hunan rights franework prowvi de regard ng economc palicy?
ii.  What is Kenya’s economic policy under the 2010 Constitution vis-&ws that of the
ruing governnent?
iii.  What isthe state of the realisation of soci o-economi ¢ rights in Kenya through the
i npl e nentation of its economc palicy?

14 Research nethodol ogy

This mini-dissertationrelies on a qualitaive research approach, wth secondary research focusing
oninternational and regional hunan rights intreaties, interpretative documents and jurisprudence
of the treaty bodies focusing particularly on state obligations regard ng soci o-econonmc rights.
Kenyan statutes, dans and paides relevant tothe country’s economc systemand policies, and
the state of fufil nent of socio-econonmc rights are aso reviewed, aongside qualitative and

quantitative data and literat ure by scholars and think tanks onthese subj ects.

15 Literature review

The discourse onthe relevance of human rightstoeconomc palicy has evolved frominitialy onl'y
accepting aright to property, tothenrel uctartlyincorporating civl and pdlitical rights and negati ve
obligations, but is now advancing to understand and accept soci o-economi ¢ rights and positive
obligations on states tq among aher things, be more involved in narkets through delivery and

regulaion® 7 Qurtis assertsthat humanrightsis nat neutral on natters of economc pdicy, dthough

57 J Curtis(n30) 2



it is also not ‘conpletely prescriptive’, only providing li mtations to econoni ¢ approaches wth
detri mrental 1 npacts on human rights.>8 3 mlarly, economcs is never neutra because it is

constructed inspecific soci o-palitical and ethical contexts.> ©

Researchers across multiple disciplines have idertified structural vul nerahbilities created by
the domnart econom c syste mthat left several countries ill-preparedtorespond tothe rapi dshifts
de manded by the COM D- 19 pande mc, especially when it cones tothe continued pratection of
soci o-economc rights.6 0 The pande mc hit a worldalready deeply divided by extre ne econonic
inequality whichis ‘the product of an expl aitative economc syste mdesi gned to benefit a wealthy

and powerfu few][ ..} built on neoliberal economcs and the capture of politics by the elites.’¢ 1

This pre-existing leaning towards nediberal logic explains the enphasis of intia
governnent responses to the pandemc focusing on pratecting businesses. The for ner UN
Independent Expert on debt and human rights, Juan Pabl o Bohoslavsky, highlightedthis problem
flaggi ng the danger of states prioritisingthe pratection of economes and businesses while show ng
a ‘lack of ent husi as mt oreduce inequalities [ or] ensurethe realisation of economc and social ri ghts
of all” as this could result in a skewed recovery where a large popul ation of the world remains

unabl e to access crucial quality services andtoregaintheir liveli hoods.6 2

Neoliberal economc theories have domnated and directed economc systens and soci o-
political stricures for over three decades.63 Qurtis describes the inpact o this system as
‘systematically privileging narkets, finance and abstruse nat he matical conceptions of hunan life
over social values of solidarity, distributive justice, substartive equity and denocracy’.64 The

elements he names areinextricabl ylinkedtothe realisation of soci o-economi c rights at bath g obal

58 As above 7.
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and national level. Accordingy, this section now tuns to a revew of the literature on the

intersection of economc policy and hunman rights in Kenya.

151 Economc paicy and human rightsin Kenya

The eradication of poverty and the provision of basic services has been on Kenya’s economc
agenda since independence,®5 and are now e mbedded in Kenya’s VMsion 2030 and the B g Four
Agenda, whichenbodies the priarities under the Third Mdium Ter mPan (MTP 111) 2018 — 2022
of \Msion 2030.

As observed above, while Kenya has succeeded in reduci ng overall poverty, urban poverty
is still on the increase, where absd ute poverty is the inability to enjoy ones socio-econonic
rights.6 6 Economsts a the Institute of Economc Afairs — Kenya attributethis partlytoineffident
governnent intervertions which distort the market.67 Chiefly, they critidsed the devel oprent
approaches adopted for failing to ensure that all segnents of the popul ation benefitted fromt he
recorded economc growth®8 Inresponse tothis, the economsts recomnend that ‘governnent
policies should support “growh from below’ to sustain nost people to escape from poverty
including through greater invest nent in agricuture, support for small businesses and safety nets
‘building hunan capital and productivity’.6 9 Wiile these recommendations may be economcally
sound, they seemto have a bias for productivity and shifting the responsibility for getting out of
poverty on the individuals, rather than seeking an approach nore aligned wth ensuring the
struct ural shifts requiredto create a nore just economy where people are able tothrive and enj oy
their rights.

Fewaut hors expressly connect questions of econoni ¢ palicy as a whol e and hunan rights.
Itis more comnontofind literat ure on elenents of econom ¢ palicy such as taxati on and budgeti ng
and their relationto socio-economc rights. To further illustrate this, Wris and Latif observe that
inthe drafting of the International Govenant on Economec, Social and Quitural Rghts (I CESCR),

65 Jattan et d (n50).
66 As above 2

67 As above

68 As above 13.

63 As above
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fiscal natters were left to donestic governnents to address and were assumed to have no
relationship to financing the realisation of human rights.”7 9 This disconnect bet ween thinki ng
around human rights and thinking on fiscal policy, coupled wth the ertrenchment of the
misconstrung of the concept of progressive realisation led to the marginalisation of socio-
economc rights, especially anong states wth a nore capitalist aierntation’1 These states instead
centredthe idea of benevol ence fromthe stateinthe for mof social welfare prograns which woul d
be funded if the state felt their budget coul d support it.” 2

A the national level, Wiris and Latif summarise the franework for i nplenentation of
soci 0-economc rights under the Kenyan constitution as ‘legslation budgetary allocation and
infrastructure’.”7 3 Qnce again, econom c consi derations for the realisation of soci o-economc rights
are li mted to financi ng rat her than a syste mc reflection of the econonc syste mand palicy t hat

woul d support the ful i mple nentation of the rights, eveninlight of progressive realisation

Where authors do connect the realisation of soci o-economc rights wthasystenic anal ysis,
itis ofteninthe perspective of devel oprent. Mii gua, for exanple, dscussesthei nportance of the
realisation of soci o-economc rights for sustai nable devel oprent in Kenya,” 4 dthough he takes a
broad approach tothe drivers of sustainable developnent, he does nat critique the irterventions
requiredto propel sustainable devel opnent, nor does he discuss the overall economc paicy and

system

Fromthe literature available, analyses on the state of the realisation of socio-economnc
rights scarcely evaluate the patertial o inpact of economc padicy. Likewse evaluations of
economc palicy and priorities, whilethey doinclude revews of accesstosocial or public servces,
these are rarely franed as rights wth corresponding state obligations. This thesis seeks to
contribute towards bridging this gap.

70 A Wris &LA Latif ‘A nand ng the progressive redisati on of soci o econonic rightsin Kenya’ (2015) 8 University
of Ndrob LawJournd &
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However, a grow ng numnber of authors are now maki ng the connection between economc
policy and hunan rights. Balakrishnan in particuar has done significant work on this topic and
observes that wthin government, the relevance of hunan rights toeconomc paicyis rarel y seen
Hunan rights are seen as relevant to ministries of justice or housing but nat to ministries of
finance.” > These authors acknowedge that hunman rights lawis na econonically neura and
although ‘hunman rights do not dictate a particular ki nd of economc policy inter ns of the public
or private provision of rights[ ..] they nevert heless require a state that is strong and charged wth
the duty and capacityto fulfil rights.’” 8 A the sane ti ng, nore and nore hunan rights experts are
expressly calling for greater invest ment in public services,” 7 and denonstraing the consistent
inerpretation of hunman rights lawto justify public provision of services necessary for the
enjoynent of socio-economc rights’ 8 Wiich directly challenges the capitalist legacy of ali mited
state invd ve nent inthe market. This thesis adds nuance tothese proposals by expl ore their legal
basis and practicality.

Build ng up on these recent devel opnents, ciuvl societyin South Aricalaunched a prgect to
attenpt astate-level analysis of the i rteraction between econonmc pdicy and human rights.”7 9 This
proect has established several inportant assertions such as the patential of hunan rights to
‘devel op alternative neasures of progress wthineconomcs’,89 andthe i nportance of ided ogi cal
clarity when unpacki ng the irnteraction bet ween econonc pdicy and humanrights.81 The prgec
has also denonstrated the fundamental need to go beyond anal yses of elenments of econonic

systens, such as budgets, to wtilise hunman rights for ‘deeper confrontations [of] the assunptions

75 Balakrishnan et d (n 18) 15

76 ) Curtis &R Bal akrishnan‘ Advancing Hurman R ghts through Econonics aninterview wth Professor Radhi ka
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(accessed 18 Septe mber 2021).

77 LFarha et d ‘Covid19 has exposed the catastrophici npact o privatising vitd services' (2020) The Guard an
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pubic services’ (2020)
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underpinning orthodox macroeconomc policy’.82 This is deened necessary to challenge
probl e matic economc approaches and practices which are

justified and under pi nned by particular economc theories whichinturn have been presented as being
an uncontested ‘truh’ and have becone hegenonic. If we are to contest these policies, we need to
tack e the underlying theoretical argunents that are usedto defend them

It is against this background that this study interrogates Kenya’s economc policy and its i npact
on the realisation of socio-economc rights. This research atenpts tofill sone of the gaps inthe
literature, including developing the literature on the intersection of hunan rights and econonc
policyincludingthei nmperatives hunan rights lawpresentsto direct economic pdicy, and | ooki ng
at Kenya in particuar, and presenting an anal ysis of the economc system and palicy approach,
the contribution to the realisation of socio-economc rights and recommendations for rights-

aligned economc syste ns.

16 Scope and li nitationrs

This study focuses on the irteraction bet ween economc paicy and socio-economc rights in
Kenya. Wiile acknowedging that there is a broad range of external and historical factors that
i npact on donestic economc policyths paper limts itself pri narilyto adiscussion of domnestic
elenents and to economc policy and the state of soci 0-economic rights since the adoption of the
current Constitution of Kenya, 2010. The research is aso li mited to reflections onthe economc
systemin Kenya, dthough due toli mted literature wththis focus, it nay rely onliterature wtha

broader purview

Inas nuch as this paper focuses on the realisation of soci o-economc rights, it recognises
the irterdependence and ind visihility of rights and acknow edges that the realisations of socio-
economc rights advances dul and padlitical rights and vice versa. The paper onl y focuses on soci o-

economc rights because these are nore drectlyrelated wth well-being netrics.

82 As above 22
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Itisasoinportant todarifythat thisthesis does not seekto carry out animpact assess nent
of the economc pdicy, which would require conpl ex anal ysis and determ nation of causality.8 3
This woul d betoo great an undertaki ngthat cannat be effectivel y carried ot wthinthe li mtations

of this mini-dssertation

17 Structure

This dissertation is conprised of four chapters. The first chapter provides an overview of the
probl e mand the questions the research seeks to answer. It also discusses the relevarnt literature on
the topic, highlighting gaps and opportunities to deepen the dscourse onthe topic. Chapter Two
unpacks the legal franmework for socio-economc rightsin Kenya and provisions of hunan rights
law relevant to economc pdicy. It aso explores relevant economc theories. Chapter Three
enbarks on a review of Kenya’s economc policy under the 2010 constituion Mvis-a-vis the
governnent’s economc policy frane work and assesses the extent to which these policies canlead
to the realisation of socio-economc rights in Kenya. Chapter Four then draws concl usions on
whether Kenya’s economic policy is aligned wth the realisation of socio-economc rights and
making recommendations on the conditions necessary far economc policy to support the

realisation of these rights.

83 Curtis &Bd akrishnan (n 76).
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CHAPTER TWO - THEORETI CAL AND LEGAL FRAMEWORK

2 1 Introduction

This chapter a n$ to providethe theoretical andlegal franeworkinfor mng and guidingthisthesis.
It is dvided intotwo sections. The first section sets out the theoretical framework unpacking
selectedtheoriesthat are relevant to connecting economc pdicy wth humanrights to advance the
realisation of socio-economc rights, particdarly in an Arican context. The second section sets
out the legal franework for socio-economc rights in Kenya, covering the domnestic and
international law relevant to socio-economc rights, and the provisions of human rights law
relevant to economc policy. This lays the foundation for a human rights audit of Kenya’s

economc palicy since the adoption of the current constituionin 2010,

2 2 Theoreticd franework

Theories are i nportant for structuring coherernt systens of thought and underpinning narrati ves
whi ch then shape pdicy and practice. This section presents economc theories which nay not
expressly nmake the connection wth human rights framed as such but do underpin values of
prioritising the well-being of the individual andthe comnunities they exist within Atertion here
is certred on economc denocracy, which focuses on denocratising the economy and giving
wor kers and the people agreater sayineconomc policy and practices. Thistheoryis enhanced by
the Arican economc hummanis mtheory which centres Arican communitarian val ues ineconomc

principles and palicy.

221 Econonmc denocracy

De nocracy can be defined as a syste m where everyone has aright to have a say in howthe system
is arganised whether drectly or through their derocratically dected representatives.8 4 Wile

sone argue that sone level of authoritarianis mis necessary for devel opment, dting countries like

84  ‘Merriam Webster Dctionary https://www nerriam webster. cony di cti onary/de nocracy (accessed 19
Oct ober 2021).
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China intheir analysis, others argue that denocratic developnent is nat only possible but also

necessary, particuarlyin Arica8>5

Sone authors identify the lack of denocracy wthin economc systens as contributing to
the persistent nis match bet ween econonic polices and popul ar needs. For instance, Qumbers has
stated t hat

Ordinary citizens have very little say in howthe capitdist economy works. This applies a the
macro level —howthe econony as a whol e functions, who cortrds it and nakes the key decisi ons
oninvest nent, what to produce, howand what totax what toregulae and what is produced And
it applies a the ind vidual level of accessing econonic resourcestolead decent lives, ina way that
is fair to ahers and sustainable in caring for the planet and fut ure generations.® ©

The fdlow ng section outlines the economc denocracy theory as postuated by Schweickart and
elaborated by Qumnbers, which advocates for greater infusion of denocraic principles in the

or ganisation and operation of the economny.

Sc hwei ckart’s econo ni ¢ de nocracy

Economic denocracy, initialy presented by Schweickart in 1992 and confirned in his fifth
iteration of the theory in 201187 can be loosely described as a combi nation of the strengths of
socialism capitalismand cooperativism o inshort ‘a worker self- nanaged narket socialisni.8 8

The basic elenents of economic denocracy as posited by Schweickart are:

1 Each productive erterprise is nmanaged de nocraticall y by its workers;

2 The day-to-day economy is a narket econony: raw neterials and consuner goods are bought
and sd dat prices deter mined by the forces of supply and de nand;

3 Newinvest nent is socially cortrdled the invest nent fund is generated by taxation and
dispensed accordingto a democratic, narket-confor ming plans ©

85 O Edghgi ‘ADenocratic Devel opnenta Statein Arica? Aconcept paper’ (2005).

86 A Cumnbers ‘Econonic de nocracy: why hand ng power back tothe peop e wil fix our broken systemi (2019)
The Conversati on https: //theconversati on cony econo ni c- de mocracy- why- hand ng- power-back-to-t he-
peop e wlil-fix- our- broken-system 126122 (accessed 19 Septe mber 2021).

87 D Schweickart Ater Capitdism(2011).

88 D Schwei ckart ‘Econonic Democracy: A worthy socidis mthat wou dredly worK (1992) 56 Sdence & Soci ety
18 -19
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Under an economc denocracy, athough workers contrd the production process, they do nat own
the neans of production.®9 This is owned by the society. Schweickart further posits that it is
essertial to maintainthe mar ket econony pri narily to avoi dthe riskinherent in Soviet socialism
of over-concentrating power in one erntity or person, which could pronote authoritarianis mand

has provento be inefficent.®1

Hu man rights advocates may have sone reservations advocating for the pri nacy of the
mar ket. Bvidence shows that for sone sectors, particuarly those essertial for the enjoynment of
soci o-economc rights, leavingit to market forces onl yto deter mne suppl y and pri oritisation often
acceleratesthe risk of patertial vidations or abuse of soci 0-econonmc rights as several, particularly
mar gi nalised popul ations wll be unableto access the servi ces and consequerntly are excl uded from
enjoyingtheserights.®2 Thisisthe case regardess of the nature of the actars deliveringthe services.
Therefore, it is possibe for non-profit or even state-owned enterprises tostill operateina way that
advances narket logic®3 This has been the gripe particdarly wth the advancennent of narket
accountahility as the response to governance failures in states such as kenya.®4 Hwever,
Schwei ckart mati gates this risk by allowng for state regulation, including price contrals, © when
the market mnalfunctions’,®> which arguably includes the narket failing to serve certain

popul ati ons.

The capitalist nature of the market is futher mtigated by the third feature: the social
contrd of invest nents.® ¢ Lhder an econom ¢ de mocracy, funds for publicinvest nent are generated
by taxi ng capital and what toinvest inis deter mined by the people, whether directly, or asis nore

oftenthe case, through arepresentative legisla ure, ra her than excl usi vel y by the executive. This
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contrd o panning is not for the ertire economy, only for newinvest nents, and is particuarly
inportant for invest nents ‘related tothe provision of free goods and services, e g infrastructure,
possibly schools, urban mass transit, basic research facilities ..’.9 7 Toavai dthe risk of i neffid ency
tothe point of naking the approach unworkable, denocratic decisions on invest nents nmay be
taken by the relevant legislature, wth a process that includes public partici pation: hearing from
experts as well asthe general public, after whichthe legisla ure decides onwhat and how muchto

invest inthese public goods.® 8

Cumbers’ econo ni c t heory

The economc de mocracy theory was recently updated by Qunbers, who also proposes three main
pillars wth sone si mlaritytothose presented by Schwei ckart. Cunbers’ first pillar of economc
de nocracy isind vidual economc rights, contraryto dder nodels of economi ¢ de nocracy which
focused on callective approaches.® ® For indvidual rights, his mainirnterventionisthe irntroduction

of a universal basicincome.100

Cunbers’ second pillar is de nocratic colective ownership where ‘the indivi dual shoul d
also have ownership rights and contrd over the work they do and howit is used’.1 01 Increasing
de nocratic cdlective ownership wthinthe economy coul d be achieved through nore e npl oyee
ownership cooperative or mutual societies, and nore de nocratic contrd of public ertities. Wth
respect tothe wder transfor mative patertial of greater e npl oyee ownership or representation in
conpany boards, 102 the challenge wth this proposal is that it presupposes an economny where
maj ority of the workers are in for mal enployment which is nat a ways the case. In Kenya for
exanple in 2020 83%of enpl oyed Kenyans worked inthe infor mal sector.1 93 Insuch contexs,
the ather for ns of denocratic cdlective ownership, such as cooperatives, are better suted

%7 As above, 25.
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A particularly i nportant denent of this second pillar is Cunbers’ observation that the
growng wave of ‘remunicipalisation’ or de-privatisation (the transfer of previously privatised
services back to public ownership and nanagement pri narily taking place inthe water sector
around the world),104 while i nportart, is na enough where these public ertities are operated in

ways that still keep the mdisconnected fromand unaccountable tothe peoplel 05

Therefore, economc democracy requires not only that the wor kers should have a greater
say inthe running of the economy, but the people to be substartively and effectivel y inval ved as
well. This aligns wthrecent devel opmentsinsocio-economec rights where, farinstance, under the
right to education, the definition of a public schod goes beyond nerel ythose owned and nanaged
by the state toinclude those ‘effectivel y contraled and nanaged by ..genuine represent ati ves of
the popul ation they serve; and nat at the service of any comnercial or aher expl dtative interests
that under mnes learners’ right to education’.2 06 This consdlidates the move nent inthe education
sector agai nst the invol vement of commrercial interestsineducati on which have beenfoundtoclaw
back the nature of education as a public good107 This novenent has resulted in significant
decisions taken by the World Bank! 08 andthe European Parlianent ©9 to prohibit any funding to
private commercial education provi ders. China has recently fdlowed suit withthe irtroduction of

regul ations prohibiting for-profit commercial privatetuoring? 10

The third pllar is pudic particpation a the level of pdicy making for the economy.111
Initiatives such as participat ory budgeting which go beyond the people nerely being consulted on
the state-drafted budget, to actually givingthe people a percentage of the budget toalocatetotheir

104 pybicfutures g oba database hitps://pubicfutures. org/ (accessed 19 Septe nmber 2021). See dso Water
remuni d paisati on tracker http: // www re nmuni d palisati on org/ (accessed 19 Septe nber 2021).

105 Curbers (n 86).

106 AbidanPrinddes(n92) Gidng Prindde2(b &(c).

107 UN Specid Rapporteur onthe right to education Kshore Sngh(n93) para 62

108 \World Bank Goup ‘IFCfreeze oninvest ment in K-12 private feecharg ng educati o (2020)
htt ps: // wwwifc org/ wps/ werny connect /i ndustry ext content/ifc_externa corporate site/educati on/
(accessed 9 Cctober 2021)

109 European Parliament ‘Resd ution of 13 Nove mber 2018 on EU devd op nent assistanceinthefidd o
educati orf (2018/2081(l N)) https:// www eur oparl. eur opa. eu/ doceo/ docu ment/TA & 2018
0441 EN ht mh?redrect para 12 (accessed 9 Cct ober 2021).

110 “China bans commerdd schod tutoringinoverhad o $100bn sector’ Busi ness Day (2021)
htt ps: // www busi nessli ve. ca za/bd/ worl d/asi a/2021- 07- 25-ch na- bans-commer d d-schod -t ut ori ng-i n-
over hau-of-100bn-sector/ (accessed 25 Cct ober 2021).

111 Cunbers (n 86).
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priorities, have been shown to produce better outcones for socio-economc rights insone cases
as the people prioritise invest nent in health and educationin areas previously narginalised 112

While these theories present a progressive, workable approach to a nore sustainable
econormy, they are distinctly Euro-centric and westernintheir perspectives and prescriptions. Itis,
therefore, necessary to augnent this theoretical franework wth a theory that captures the
particu arities of Arican context, as dscussed inthe next section

222 Africaneconomc hunmanism

Reflecting on the state of the socio-economc and ecoogical condition in Arica, Fagunwa
observes the crippling effect of the persistence of capitalistic ‘colonial economec structures and
values’, citing this as a significant part of the cause of Africa’s continued socic-economc

struggles.1 13

In response to this condition Fagunwa and ahers have presented Wountu and African
humanis mas the indispensable neans by which one can rei nagine Arican economes for just
developrent. Arican hunmanis mis wdely associaed wth Wuntu and its varied nanifestati ons
across the continent suchasthe Gada systemin Bhiopial 14 Wuntuis nainycharacterised bythe
nation of interconnectedness and i rterdependence of persons wthinthe community, andtherefore
the communal having pri nacy over the indvidual.1 15 It devates the dgnity and equality of the
people and calls for sdidarity.l 16 However, Fagunwa adds the i nportant qualification that these
features are much less evident in present day Africa wth the destruction of these val ues
precipitated by slavery and caonialism but accelerated inthe post-cdonial state and the stark
inequality. 117

112 MTouchton &B Wanpl er ‘I nproving socid wal-be ng through new de mocraticinstituti ons’ (2013) dtedin
Cumbers (n 86).

113 TFagunwa ‘Ubuntu Revisiting an endangered African phil osophy in quest o a pan Africanist revd uti onary
ided ogy Gened ogy (2019) 1- 2

114 As above 4

115 As above.

116 As above.

117 As above 6
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The essence of Arican economc hunmanism as put forward intialy by Bhengu and later
by Edozie, is a ‘community-based econony’ or ‘sdidarity econony’.1 18 Itsthree nain precepts
are ‘social prosperity over individual prosperity, respect for a natural social arder over crass
materialism and communal ownership over the mode of production’l 19 Itsenphasisistherefore

on ‘hunan needs, irterests and di gnity’ based on conpl e nentarity and solidarity.1 20

This theory echoes the post-colonial economc discourse on Arican socialis madvanced
by several Aricanleaders, including Nkrunah, and Nyerere121 Nerunah for exanple sought to
return to economc practices consistert wth pre-colonial Arica communalismin particuar.! 22
Edozie credts Nyerere as beingthe only Aricanleader at the ti ne of independence toi nple nent
an economc systemthat significantly enbodied Arican economc humenist principles. She
describes Nyerere’s Yamaa as a conbination of communalism (itself a form of African
humanisn) and socialism123 This theory is connectedto the Arican renaissance theory which
features two nain strands of thought, one focusing on Arican history and culture (the Africanist
perspective) and the aher (which is nore the focus of this paper) focusing on economc
advancerment ai mng to centre the Arican nationalist values and the struggle against neo-

i nperialis mand towar ds true (econonic) independence. ! 24

However, sone authors have warned against a ronanticsation of the pre-cdonial
Africal25 and an inadequate appreciation of the pervasiveness of the i npact of cdoniadismand
coloniality, and the persistence of neo-cdoniaism126 Equally, schdars aso warn against the

ronmanticisation of these post-caonial economc arrangenents. Jamaa and Arican socialism

118 M Bhengu ' Deepening Aricds econonic devd oprrent: An African perspective The East African Community
Regi ond Conference: Devel opment, Gowth and Power of the GDP: An African Phil csophicd G ound ng
Ka npal a (2014) dtedin RK Edozi e “Pan” Africa Rsing The cuturd and pditicd econony of Ngerids Afri-
capitdis mand Sout h Africd s Ubunt u busi ness (2017) 87.

119 As above.

As above 84,

RK Edozi e ‘ The phil ossophy o African econonic humanis m Ubuntu and Afri-captdis mas case stud es’ in RK

Edozi e “Pan” Africa Rsing: The cuturd and pditicd econony of Ngerids Afri-capitdis mand South Africd s

Ubunt u busi ness (2017) 80.

As above 84

As above 85.

As above 86 — 87.

Fagunwa (n 113) 3

S Tarel e Decd oni zati on and Afro- Fe nmin's m(2020).
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have since been deter mnedto have largel y failedintheir atte npts totransfor m Arican economes
and societies for a variety of reasons including a disconnect between the plans and the local
realities, and state capture by bureaucrats who still enbodied capitaist principles.227 Arican
socialism (like several other devel oprent agendas since) has also been criticsed for failing to
‘articulate an effective concept of rights that positively link hunan rights to development in
relationto[the African] culture and history’.1 28 Therefore, any ate nptsto drawfromthesetheories

will needtointerrogate and correct for the elenentsthat precipitatedtheir failure.

African economc hunanismadds to the theory of economc denocracy set out above
because it takes into account Africa’s unique context wth respect to the relevance of slavery,
colonisation and neo-calonialismin construction of the present economc order which was not
covered in detail under economc denocracy, despite the i nportance of economc denocracy to
the realisations of economi ¢ independence and by extension hunan rights.2 29 Arican economc
humanis malso acknow edges the existence of economc cutures and values independent of the
colonia onslaught, athough these coul d be better devel opedto address the features that frustrated
the success of Arican econom c approaches inthe past andtoresonate wththe present day context
and challenges. Inthis way, it contributes towards the atte npt to reconstruct an econonic system

better sutedtorespond to these realities.

2 3 Legal Franework

Havi ng examined the theories relevant to transformative economc approaches, this section now
turnstoa dscussion of the relevant legal franework pertainingtosocio-economcrightsin Kenya,
and provides an overview of the hunan rights law provisions relevant toeconomc paicy. The
Constituiion of Kenya 2010 establishes the legal framework for soci o-economic rights in Kenya

127 Blbhawoh &JI Dbua’Deconstructing Janaa: Thelegacy of JUius Nyerereinthe quest for socid and
econonic devel oprent in Africd (2003) 8 AfricanJournd o Pditicd Sdence

128 K Appiagye-Aua‘Bunps ontheroad Acritique of how Arica got to NEPAD (2006) 6 African Hunun R ghts
LawJournd 25

1253 ) Massad‘Econonic denocracyisthe nissinglinkinthe strugg efor hurman rights Mdde East Eye (2021)
htt ps: // www ni dd eeast eye net/opi i on/arab-spri ng- US- econo nic- de nocracy-shod d- be- heart- our-g obal -
strugg e (accessed 28 Cctober 2021).

23


https://www.middleeasteye.net/opinion/arab-spring-US-economic-democracy-should-be-heart-our-global-struggle
https://www.middleeasteye.net/opinion/arab-spring-US-economic-democracy-should-be-heart-our-global-struggle

andincorporates international human rights law For this reason this section wll dscuss baththe
donestic and the irternational legal franework pertai ning to soci o-economic rigrts.

231 Municipal lega franmework for socio-economc rights in Kenya

Socio-econonic rights in Kenya were nat included in the constituion until 2010 when a new
constitution was promul gated The constitution now not onl'y expressly recognises economc and
socid rights130 it dso nakes themjustidadel 31 Atide 43 of the constitution enunerates the
rights ta

a) the highest atainable standard of health which includes the right to healthcare serwvices,
i ncl udi ng reproductive healthcare;

b) toaccessibe and adequate housing andto reasonabl e standards of sanitation;

c) to be free fromhunger, and to have adequate food of acceptable quality;

d) todean andsafe water inadequate quartities;

e) tosocial security, and

f) toeducation?s?

These rights are nade justidable by virtue of artide 22 andthe sane artid e expands the scope of
who can file a case to defend al rights, including socic-econonmc rights. Atide 22 of the
constitution provi des that:

(1) BEvery person has the right toinstitute court proceedings clai ning that aright o fundanental
freedominthe BIl of Hghts has been denied vidated infringed or isthreatened

(2) Inadditionto a person actingintheir own interest, court proceedings under cdause (1) nay be
instituted by —

a) a person acting on behalf of anather person who cannat act intheir own nare;

b) a personacting as a ne nber of, orintheinterest of a group or dass of persons;

c) apersonactinginthe publicirterest; or

d) anassociaionactingintheirterest of one or nore of its ne nbers.

This expansi on of locus standi is significant for protection of soci o-economicrights through public
interest litigation and strategic litigation because under the 1969 Constitution ‘it [was] well
established that onlythe Attorney General can sue on behalf of the public’.t 33

130 Constitution of Kenya (COK) (2010) artid e 43.

131 As above artide 22

132 As above artide 43(1).

133 Wangari Miathd v Kenya Times Media Trust Ltd (1989) Gvil Case 5403 of 1989 ( H gh Court of Kenya).
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Wth regard to the inplenentation of socio-economc rights, atide 21(2) of the
constitution provides that ‘the state shall take legislative, poicy and other neasures, includi ngthe
setting of standards, to achieve the progressive realisation of the rights guaranteed under artide
43, This confirns that socio-economc rights under the Kenyan constituion are to be realised

progressi vel y.

The constitution also has provisions relaingtothe special application of rightsto particul ar
groups, including children, persons wth dsahbilities, youth nanorities and narginalised groups
and dder nembers of society.l 34 The constitution expressly praects the soci o-economc rights of

these groups who have histarically been narginalised

The Kenyan legal franework alsoincorporates international hunan rights lawby virtue of
artides 25 and 2(6) of the constituion Atide 2(5) provides that ‘the general rues of
international lawshall for mpart of the lawof Kenya’, while article 2(6) states that ‘any treaty or
converntion ratified by Kenya shall for mpart of the lawof Kenya under this Constitution’. These
provisions have evoked debates anmong schoars on whet her they have transfor ned Kenyairno a
monist state o it renains dualist. The Suprenme Court has settled this debate by affir nang that
while the provisions do nat transfor m Kenya into a nonist state, the ertire nonist-dualist debate
IS now oot because nost recent treaties are non-self-executing and require additional legislative
and admnistrative action.1 35 Vithregardto human rights specifically, artide 21(4) obligates the
state to ‘enact and i nplement legislaionto fufil itsirternational obligations inrespect of human
rights and fundanental freedons.’136

Atides 21(4) and 2(6) are particdarly relevant to the present dscussion as they
incorporate al dobal and regonal hunan rights instruments that provide for soci o-econonic
rights that have been ratified by Kenya This includes the | CESCR the Convention onthe R ghts
of the Child African Charter on Hinan and Peoples’ R ghts (Arican Charter), Arican Charter
on the Hghts and Wélfare of the Child (ACRWC) and the Mputo Protoca. The irterpretive

134 COK(n130) Chapter 4 Part 3

135 MtuBel Wifare Society v Kenya Arports Authority and 2 Ot hers (2021) Petition 3 of 2018 (Supre me Court of
Kenya) ( Nitu bdl case) para 133.

136 COK(n130) artide 21(4).
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gui dance g ven by the treaty nonitoring bodies for these instrunents also becones persuasive or
provi des gu dance to pdicy and law makers in Kenya as they play their rde toi nple nent soci o-

economc righs.

The Kenyan Supreme Court deter mined its first case on soci o-economc rights in January
2021 ontheright to housing Inthis case, the Supreme Court irterrogatedthe pace of irternati onal
lawincluding treaties and their irterpretive gudes, and held that article 2(5) and (6) ‘requires
Kenyan courts of lawto apply international law (bath custonary and treaty law in resoving
disputes before themi provided that they do not contradict the constitition ar any other law1 37

On the question of whether to uilise guidelines, general comnents and d her irterpretive
guides when irterpreting the bill of rights, the Supreme Court held that these guides are non-
bi ndi ng soft lawinstrunents irtendedto ‘breathe life’ intothe treaty provisions and the provisions
of the Kenyan hill of rights.1 38 They play aninstructive rdeinfillingthe gaps inlawand pdicy
on howthe state should inplenent and pratect soci o-economc rights.1 39 Quiidelines and general
comments issued under particu ar treaties are incorporated by virtue of artide 2(6). It would nat

be inconsistent wththe constitution for a court torely onthese docunents for guidance.1 40

This judicial drection is significant because the Supreme Court is the highest court in
Kenya and its decisions are binding on all aher courtsin Kenya. Therefore they are al per mtted
to incorporate irternational treaties and interpretive comnents in the deter mnation of hunan

rights cases.

232 International framework applicabe to Kenya

The international human rights franeworkis found a bahthe regional level andthe g obal level.
A theregonal level, the African Charter, adoptedin 1981 andratified by Kenyain 1992 expressly
included a li nmted list of socio-economc rights, that is the individual rightsto property (article

137 Mtubdl case(n 135) para 132
138 As above 142

139 As above

140 As above
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14), work (artide 15), health (artide 16), education and culture (artide 17), and famly rights
(artide 18), and the cdlective rights of peoples to dispose of their wealth and natural resources
(artide 21) and to developnent (artide 22).141 Athough the Arican Charter does nat nention
themexpressly, the rights to water and sanitation, food, housing and social security have been
inerpreted irntothe Arican hunan rights systemby the Arican Commission in communicati ons
brought before it for ad udication 42 Socio-economc rights have also have been elaborated by the
African Commissioninthe Pretoria Declaration on Economc, Socia and Quitural Hghtsin Arica
(2004) andthe Principles and Quidelines onthe Impl e mentation of Economic, Social and Qultural
Ri ghts inthe African Charter on Himan and Peoples’ R ghts (2010).

In addition soci o-economi ¢ rights for specific groups are also recognized and protected
under the Arican hunan rights system The Maputo Pratoca, which Kenya ratified in 2010,
expressly recognizes wonmen’s rights to education and training (article 12), food security (article
15), adequate housing (artide 16), health and reproductive rights (artide 14), and economc and
social welfarerights (article 13). S mlarly, the ACRWC which Kenya ratified in 2000, prowvides
for every child's right to education (article 11), and health and health services (article 14).
Athough they are yet toenter irntofarce, the ACHPR Qder Persons Pratocoll 43 andthe Arican
O sability Pratocd® 44 bah incorporate socic-economc rights. The Qder Persons Rraocad
recognizes the rightstosocial pratection (article 7), health services (artide 15), education (artide
16), and recreation (artide 17). The Dsahility Protocd recognises the rights to education (article
16), health (artide 17), work (artide 19), and an adequate standard of living including food,
housing, water, sanitation, dahing and socia protection (artide 20).

141 Pretoria Ded arati on on Econom ¢, Socid and Cutura Rghtsin Africa(2004) preanbu ar para 1

142 Seefor exanp e Socid and Economic R ghts Action Centre (SERAC and Another v N geri a (2001) AHRLR 60
(ACHPR 2001) 59 — 66 and Sudan Hunuan R ghts Q- ganisation and Anot her v Sudan (2009) AHRLR 153 ( ACHPR
2009).

143 protocd tothe African Charter on Hunan and Peopl es’ Rghts onthe rights o Qder Persons in Africa(2016).

144 protocd tothe African Charter on Hunman and Peopl es' R ghts onthe R ghts of Persons wth Osahilitiesin
Africa(2018).
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At the dobal level, the ICESCR (ratified by Kenya in 1972) sets out binding prowvisions
regarding soci o-economc rights, athough, si mlar tothe Arican system the treaties onthe rights

of wonen, the rights of the child and a hers asoincl ude soci o-economc rights.1 45

233 State odigationrs

Soci o-economc rights impose the obligations torespect, pratect, fufil and pronote, which entail
bat h positive (requiring the state to do) and negative (requiring the statetorefrain) elenments. The
obligations to respect prohibits states from undertaking acts or omssions that would li mit or
interfere wththe enjoyment of socio-economc rights.2 46 This obligation binds all branches and
levels of governnent.1 47 The obligationto pratect requires staestoensurethat dl non-state actors
including indviduals and corporations do na interfere wth o abuse socio-economc rights.148
This includes enacting and enforcing regulaions and renedies inthe event of abuses.149 The
obligation to fufil conpels states totake positive steps to ensure that everyone is able to enjoy
socio-economc rights.2 59 Thisindudes direct provision of services where they are necessary for
the enoynent of rights, priaritising narginalised and vu nerable groups.151 The obligation to
pronote calls on states toincrease general awareness on their rights and relevant infor mation
pertaining totheir enoyment of the rights andthe states obligations wthredaiontothe rights.1 52
This requires pronotional material and irterventions such as publications and training even for
state officials.153

In general, the realisation of socic-economc rights requires the state to ensure that the

rights or services necessary for the enjoynent of these rights are available, accessibe adequate,

145 Seefor exanp e artides 10 11, 12, 13 and 14 of the Conventi on on the Hi ninati on of Al For ns of
O scri mnati on Agai nst Wb men (1979); artides 24, 26, 27, 28, 29 30 31 and 32 o the Covenant onthe R ghts
of the Child(1989) and artid es 24, 25 27 and 28 onthe Convention onthe Rghts o Persons wth Dsahkilities
(2007).

146 Prinddes and Gui ddines onthei npl emmentation o econonic, sodd and cuturd rightsin the Arican Charter
on Human and Peopl es’ Rghts (2010) 11

147 As above

148 As above

143 As above

150 As above 12

151 As above

152 As above 11

153 As above
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acceptable, and of good quality.1 54 These obligations should be borne in mind as the state enacts
and i nplenents economic policies which would inpact on the enoynent of socio-economc

rights.

234 Human rights franeworkfor economc poicyin Kenya

Whet her or nat human rights are economcally neutral is still a question under live debate. On one
hand sone scholars cite paragraph 8 of CESCR’s General Comnent 3 on the nature of state
parties’ obligations which provides that the obligation to take steps towards the realisation of
socio-economc rights ‘neither requires nor precludes any particuar form of governnent or
econom ¢ syste mbeing used as the vehicle for the steps in question ..”.. 2 55 It further states that the
| CESCRis neutral wth respect tothe economc systemwhich would be ideal for the realisation
of rights.156

On the ather hand, anincreasing nunber of experts are de monstrating that human rights
are actually nat economcally neutral andinsomne instances requires a particular economc palicy,
such as greater public provision of social services and stricter regul aion of private actors inthe
saidsector.157 Sone economi sts acknow edge that even si nply ‘framing economc pdicyinter ns
of hunman rights hel ps to change the ter ns of public debate on economc policy . the eli mnation

of poverty becones ..the duty of the state’ rather than a benevolent act of charity.158

Aligned wththis, a the national level, the Kenyan constitution acknow edges that the hill
of rights is the framework that should guide economc pdices. Atide 19(1) provides that ‘the
Bill of Rghts is anintegral part of Kenya’s democratic state and is the frane work for social,
economc and cultural policies’.159 3 mlarly, the constitution binds the state and al state organs

to ‘observe, respect, pratect, pronote and fulfil the rights and fundanental freedons’ recognised

154 As above 10

155 RDFdco‘Human Rghts, Fscal Pdicy and Econonic A urdism Buld nglnd usive Recovery after COVM D-19
(2020) 4 Peace Human R ghts Gover nance 231 — 239.

156 CESCR Generd Comment 3‘The nature of states’ oligati ons under the Covenant’ (1990) para 8

157 Curtis and Ba akrishnan (n 76).

158 Balakrishnan et d (n 18) 15

159 COK(n130) artide 19 1).
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therein1 60 This, therefore challenges the perception that hunan rights are outside the purview of
the Treasury and the Ninistry of A nance. They are also expectedto be cognisant of hunan rights

and ensure their actions advance rat her than dawback the enjoynent of soci o-economc rights.

Further, specifically regard ng soci c-econonmc rights, artide 20 enpowers the courts to
interrogate the state’s use of resources, tq among aher things, upholdthe principle that when
all ocating resources the state ‘shall gve priorityto ensuring the wdest possible enjoynent of the
rigt or fundanental freedom having regard to prevailing circunstances, incuding the
vul nerability of particular groups or individuals’.181 This discretion is however li nited by the
provision prohibiting courts and tribunals from irterfering wth state decisions regarding the
all ocation of resources primarily because thetribunal woul d have reached a differert conclusion 1 6 2
This balances the concern of legiti nacy of courts getting too invaved in pdicy naking and
resource allocation andthe so-calledjudicial overreach judicia activis mor the judicialisation of
politics. Despite this balance, courts still occasionally shy away from making deter m nations on
matters that woul d touch on economc paicy when adj udi cating on soci c-economc rights citing
separation of powers and lack of expertise athough deter mnations that inpact budgetary

all ocations are nade for other natters.163

Inadditiontothe constitutional connection bet ween hunan rights and economi ¢ palicy and
the obligations enumnerated above, socic-economic rights also contain a nunber of principles
el aborated by the vari ous experts a regional and gobal level. These princi ples are discussed bel ow

withreflections ontheir implications for economc pdicy.

Sone schaars, commentaars and activists have devel oped the concept of a rights-based
econony, which is intended to ‘guarantee the material, social and environnental conditions
necessary for all peopletolive wth dignity ..without reducing the ability of future generations to
do s0’.184 They syrthesise the rdevant human rights principles to identify dgnity, equity,

160 As above artid e 21(1).

161 As above artid e 20( 5)(b).

162 As above artid e 20( 5)(c).

163 Kaguongo (n 31).

164 K Donal det d AR ghts-Based Econony: Putting Peop e and A anet Frst (2020) 2
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salidarity, accountability and justice as the as the drivers of a rights-based economy.165 They
further provide exanples of specific paides which woul d e mbody these human rights val ues and
woul d be indispensabl e in a rights-based econo my:

i. Social pratection for al, preferably through inplenentation of a universal basic
inconmne;

ii.  Just labour and wage padlicy, including a mn numliving wage;

iii.  Ensuring universal public services;

iv.  Progressive, redistributive tax paicy, including awealthtax

v.  Effective regulation of corporations to correct the power imbalances that nake it
possibe for corporations to abuse rights, in particular through requiring mandatory
human rights and environmental due diligence before and during i nvest nents; and

vi.  Restructuringthe dobal econony through delt cancellation? 66

Conparably, Balakrishnan Heintz and Hson summarise the human rights principles relevant to
economc policy considerations. Dawng from CESCR Generad Gomment 3 they idertify
progressive realisation utilising the maxi mum available resources, non-retrogression, nini mum
essertial levels of rights and equality and non-discri mnation¢7 They further affirm that
denocratic principles of transparency, particpation and accountability are aso relevant to
discussions onthe connection bet ween soci o-econonic rights and economc policy.168

These elenents are relevant for econonic paicy because they i mpact how and what the
governnent shoul d prioritise inits econonic paicy, andthe approaches takento raise resources,
allocate those resources and naintain nonmentum in a forward trgectory for the realisation of

soci o-economc rights. Sone of these elenents are dscussed bel ow

165 As above

166 As above 14 - 24

167 Balakrishnan et d (n 18) 16
1638 As above
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Progressive readisdion

Progressive realisationisan acknow edge ment that that soci o-economc rightstaketi neto be fuly
inplenmented169 This should na be franed as an excuse for states to stal the fufil nent of their
obligations, but as ‘an obligation to nove as expeditiously and effectively as possible’ towards
ful realisation of therights.1 70 Wiileitis acceptedthat it nay take ti ne toimple nent everything
necessary for the ful enjoy ment of soci c-economc rights, thereis ani mnediate obligationtotake
steps towards the full i npl e nentation of the rights, and these steps are tobe ‘deliberate, concrete
and targeted’ clearl ytowards neetingthe obligations.1 71 Inaddtion wthinthe | CESCRthere are
sone rightsthat are franed as i mmediatel y applicable, such as the right tofree, conpulsory basic

educationl 72

The steps alsorequire the state totake ‘all appropriate neans’, which includes legislative
and financial intervertions,! 73 awvailing judda remedes,! 74 and can be irterpreted to indude
economc neasures. Thereis aso an obligationto monitor the extent of enjoynent of the soci o-
economc rights and design plans and i rtervertions to ensure continuous i nprovenent.1 75 Totake
consistent steps forward in economc paicy in accordance wth the obligation to progressively
realise socio-economc rights states would be required to for exanple, ensure the progressive
increase of the budgetary dlocation and actual expenditure insectars relevant for the enjoynent
of theserights.176

169 CESCR Generd Comment 3(n156) para 9
170 As above.

171 As above para 2

172 As above para 5

173 As above paras 3 4 &7

174 As above para 5

175 As above para 11

176 Bal akrishnan(n 16) 17
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Non-retrogressi on

Qoselyrelatedtothe obligationtotake steps forwardis the obligation agai nst taki ng steps back
unl ess the retrogressionis justified ‘by reference to the tctality of the rights..and inthe context of

the full use of the nmaxi mumavailable resources’.1 77

An exanple of a decision that coul d anount to aretrogressive neasure isrevising the tax
policy to reduce revenue, cuting spending on public services necessary for socio-economc
rights.1 78 Asq the UN Quiding Principes on Himan Rghts I npact Assessments for Economc
Refor m Policies warn that ‘any proposed economc refor mthat nay result in i nper mssible
retrogression’ for the realisation of soci o-economc rights nay anmount toavidationfor whichthe
state woul d be heldliable.l 79 This confir ns that eveninti nes of economc distress whenthe state
is consi dering econonic policy refor ng such as austerity neasures, they must be cognisant of the

prohi bition of retrogression, unless it is per mtted under the exceptional conditions.

Maxi mum avail abl e resources

The CESCR affir ns that even wthli mted resources, states shoul d de nonstrate an effort to ensure
‘the wdest possible enjoynent’ of socio-economc rights.1 80 The obligationto comnit resources
to realise socio-economic rights still hdds even in tines of adjust nent or crisis, including
economc recession ensuringthat narginalised and vul nerable groups are pratected1 81 Resources
also include those which the state wil receive inthe for mof devel opnent assistance. Sates are
obligated to ensure that these resources are also applied towards the nmaximu mavailable for the

realisation of soci o-economc rights.1 82

177 CESCR Generd Comment 3(n156) para 9

178 Balakrishnan &Hson(n 11) &

179 UNIndependent Expert onthe effects of fore gn debt and ot her rd atedinternati onal financid oligati ons of
States ontheful enoyment of human rights, particdarly econonic, sodd and cuturd rights, Juan Palb o
Bohosl avsky ‘ Gu d ng Prind des on human rightsi npact assess ments for econonic reform pdides (2019)
Prind de 10

180 CESCR Generd Comment 3(n156) para 11

181 As above para 12

182 As above para 13
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Inthinking about maxi mumavailable resources, both considerations of howthe resources
are nobilised and howthey are applied are relevant. Vithrespect to howthey are mobilised, states
shoul d ensure their taxation syste mis fair and just, and steps are takento seal 1oophol es that deny
the state patertial revenue, such as regressive tax hdidays, corruption and aher illict financial
flows.183 This shoul d however be balanced to ensure that the taxation still respects a her rights,
including property rights and the power to tax cannot be used to arhitrarily confiscate private

property.184

This obligation also prevails upon states the i nportance of rationalising debt serwvicing
obligations to ensure they do nat inpede the resources required for the enjoynent of socio-
economc rights, andthe prudent use of resources, therefore avoi dng economi ¢ arrange nents that

woul d result in an unsustai nabl e drai n on finances, such as public-private partnerships.1 85

M ni mumessertia levels/ mn mumcore obligations

The CESCR hol dsthat itis necessaryfor statestoensurethat mini mumessential levels of dl rights
are enjoyed by all persons, for exanple essertial pri nary healthcare, basic shelter and housing,
and so fath18¢6 To justify a fallure to neet a least mini mum core obligations related to socio-
economec rights, astate woul d have toshowthat it has nade ‘every effort to satisfy, as a natter of
priority, those mn num obligations’.187 This would take irto account each state’s resource
constraints. A concrete inplication of this obligation would be for the state to establish a
reasonable neasure of poverty and indicators to ensure the state is able to cdlect accurate,
disaggregated data onthe numnber of inhabitarts living bel owthe poverty line, to enable it to craft
and i nplenent appropriate economc intervertions, which wll often require decisions on fiscal
policy.188

183 Bal akrishnan &Hson (n 11) 13.

184 As above 6

185 M Romero andJ Ravenscroft (eds) ‘ Hstory RePPPeated - How public-private partnersh ps arefaling (2018).
186 Balakrishnan &Hson(n 11) 10.

187 CESCR Generd Comment 3(n156) para 10.

188 Bgl akrishnan &Hson (n 11) 12
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Equality and non-discrim nation

Soci o-economc rights are to be enjoyed ‘ wthout dscri mnation of any kind as to race, cd our,
sex language, religon political or aher opinion national or social origin property, brth o o her
status’.1 89 This includes the eli mnation of bath formal and substartive, and drect and indirect
discri mnation This nay require affir nati ve action o a her positiveirterventions.1 90 Sates should
alsotake steps to eli mnate systemc discri mnation and discri mnation inthe private sphere.191

Consequently, states shoul d ensure for instance that trade and i nvest nent decisions, such as
decisions to construct infrastructure, do nat lead to the discri mnatory disadvantage to those
already narginalised or undue advantage tothose who are already privileged at the expense of the
marginalised! 92 which could range fromthe destruction of comnunities o settlenents for the
construction of the infrastructure, to concentrating the infrastructure devel opnents in aready

devel oped areas and nat factoringinthe infrastructure needs of rural or poorer co mmunities.

2 4  Concl usion

In conclusion, this chapter has dscussed economc theories which coul d contribute to crafting an
econom c systemthat responds tothe needs in Kenya. This woul d entail one that trdy incul cates
de nocratic principles inthe econonic sphere, gvingthe people a greater say in decisions nade
on economc paides and wthinindustries, while prioritising cdlective well-being for bath the
present andthe future generations, and naintaining a sustai nabl e balance with nature. Haborating
on the legal framework has denonstrated that human rights law calls for nore than a nonnal
inclusion of hunan rights ideals in economc discourse. The legal franework provides enough
detail and i nperatives toensure human rights has a concrete influence on economc systens and
policies.

189 |CESCR artide 2 2).

190 CESCR Generd Comment 20 ‘Non-dscri ninati onin economic, sodd and cdturd rights’ (2009) 3 -4
191 As above 4 -5

192 Balakrishnan &Hson(n 11) 11 &17.
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Having established the theoretical and legal frame work pertinent to a discussion on
economc paicy and soci0-economc rights, the fdlowng chapter anal yses Kenya’s economc
policy under the 2010 constitution vis-a-vis the governnent’s economc policy frane work and

assesses the extent to whichthese paicies canlead tothe realisation of socio-economc rightsin
Kenya.
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CHAPTER THREE — KENYA' S ECONOM C POLI CY AND THE
REALISATI ON OF SOC G ECONOMI C R GHTS

3.1 Introduction

As established inthe foregoi ng chapters, human rights and economc pdicy irnteract in ways that
are fundanental for the well-bei ng and quality of life of the people. Building up onthis, the present
chapter brieflytraces Kenya’s economc policy progression since its pre-independence days. This
is fdlowed by a discussion of Kenya’s economc policy as directed by the 2010 constitution and
detailedinthe country’s devel opnent agenda, Msion 2030, in particular the current MIP 111 (2018
— 2022). This discussion is consideredinthe context of the progress nade towards the realisation
of socio-economc rights inthe country. This wll be done through an audit of selected econonic
policies (fiscal and delt policies) to deter mne how far the economc pdicy is aigned wth the
requirenents under the obligations correspondi ng to soci o-economec rights.

3.2 Brief background of econonmc policyin Kenya

An evaluation of Kenya’s present economec policy necessitates a brief review of the steps that led
tothis position particularly consideringthat 58 years after i ndependence, Kenya still grapples wth
persistent soci o-econom c challenges, includi ng poverty, lack of access tobasic services and stark

economc inequality.193

Inthe years of its cd onisation the econonc policy inthe land nowreferred to as Kenya
was crafted for the express purpose of creating a privileged wealthy, European minority.1 94 N
reports that by 1950, 50% of the wealthin Bitish Kenya was inthe hands of the Europeans who
made up only 0.5%of the population® 95

Soon after gaining independence in 1963 the governnent of Kenya published Sessional
Paper 10 of 1965 titled African Socialismand its Application to Hanning in Kenya. This pan

193 Jattan et d (n50).

194 D Ndii ‘Kenyds econony, past, present, future? (2018) The H ephant https://yout u be/2)P9 KUhsFU
(accessed 27 Septe mber 2021).

195 As above.
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hi ghli ghted the econom ¢ approach Kenya intended to adopt, which appearedto be a mx bet ween
African socialismand the narket approach For instance, the padicy prioritised welfare servces,
progressi ve taxation policies where tax on lowincone earners was abolished greater contrd of
privately owned uilities, and nationalisation where ‘hi gher social benefits can be obtained’.l 96
Si miltaneously, the plan set out steps to ‘drawthe entire nationintothe narket econony and| ..]

provide for a nore equitabl e distribution of the benefits achieved’.1 97

The visioninthis pdicy was, however, dsrupted by the pditical irtrigues and efforts to
consalidate economc and palitical power by what Gchola described as the African elite who took
over fromthe cdonid ditel98 (Qhola futher observes that the ‘bad leadership and poor
governance’ that curtailed the achieve nent of equity and progress as hoped under the 1965 plan
has created a syste mc deficit on all subsequent devel oprent pans, wththe onl'y exception being
the Economic Recovery Srategy adopted in 2003 under the Kbaki government, whichtook over
after the 24-year Mvi rue.19°9

In 1986, under Sessional Paper 1 of 1986 on Economc Mnage nent for Renewed Gowt h,
the governnent of Kenya declared © Kenya’s econony is and wll renain a mxed economny’.200
However, the governnent also conceded that ‘the private sector must play the domnant role in
revitalising Kenya’s econony’ partly because ‘only the private sector [ .] can nake and
inplenent the nyriad of decisions requiredtorun an econony as conplex as Kenya’s’.201 Uhder
this palicy, the governnent’s role woul d be li mted to naintaining a stable econom ¢ and political
environnent that enables businesses to thrive; providng infrastructure, deregulation and
increasing reliance on market accountahbility and self-regul ation; and provision of adm nistrati ve
and social services which cannat be left to private sector, thisincl udes education health and water

196 GOK ‘Sessional Paper 10 of 1965 on African Sod dis mandits Applicationto Hanni ngin Kenya (1965) 50 —
55.

197 As above 48

198 S (xhda‘Assess ment o Sessional Paper No 10, 1965inthe context o equity and deve op ment in Kenyd The
IBP. 9 D & Kati ba | nstitute Equity Wek (2016) 3.

199 As above 4

200 GOK ‘Sessional Paper 1 o 1986 on Econonic Minage ment for Renewed Gowt H (1986) 23.

201 As above.
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withthe governnent acknow edging the challenge of ensuring that even if there is some private
sector invd ve ment, cost shoul d not becone a barrier to people accessing these services.2 02

This 1986 Sessional Paper for mally incorporated the structural adjust ment prograns ino
the Kenyan econommy which exenplifies the increasing influence of neolibera-oriented policy
advanced by the Wrld Bank and Irternational Monetary Fund (I MF) which required countries
such as Kenya to adopt these economc palides as preconditions to receiving loans and financial
support.203 It is interesting, however, that in bah the 1965 and 1986 plans, Kenya intidly
acknow edged that sonme sectors includi ng education and healthcare could nat be left to narket
forces and private sector. They neededtorenain public or & least domnated by the public sector

if they were to continue to ensure equality and non- discri minationin access to quality services.

As alludedto above, from 2002 to 2007 under the Economc Recovery Srategy, there was
a significant increase in the economc grovth rate, but this nasked the underlying truth that
une npl oy nent had increased and the poor “did not shareinthe growh, but they bore the brunt of
inflation’294 For instance, the cost of living for lowincone househal ds rose by 70 %conparedto
40%for highincone househd ds.2 05 This atenpted progress however was disrupted by the post-
election vidence in 2007/820¢ which was finally resol ved when the t wo opposing parties agreed
to a coalition governnment and to undertaking refor ns to address the economc and social
challenges which preciptated the vidence, induding poverty and inequality.2°7 This uti nately
ledtothe adoption of the 2010 Constittion

202 As above 24

203 ADMThuo ‘Pditicd econony andtheloca governancein Kenya during the pre- August 2010 Constituti on: A
synopticreview (2013) 2/nternati ond Journd o Sdence and Research 40 — 41

204 D Ndi “ Wiy yourestruggingto make ends neet’ (2014) Daily Nation https: //nati on africa/kenya/H ogs-
opi n on/op ni on/ why-you-re-struggi ng-to make-ends- neet-933798 (accessed 16 Cct ober 2021).

205 As above.

206 K Kanyinga andJDLong ‘The Pditicd Econormny of Refor ns in Kenya: The Post-2007 H ection M d ence and a
Ne w Constituti orf (2012) 55 African Stud es Review 32

207 Kenya National Ddogue and Recondiliati on (KNDR), nedi ated by Kofi Annan‘Statenent of Prind des on
Long-Ter mlssues and Sd uti ons’ (2008) dtedin Kanyi nga and Long (n 206) 32 — 33.
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3.3 The 2010 constitution and economc policy

As already denonstratedin Chapter Two, soci o-economic rights cone wtharange of i nplications
for economc paicy. Therefore, by virtue of their inclusioninthe Kenyan constituion there are
already constituional implications for economc pdicy. However, the Kenyan constituion is
unique in that it contains several daher provisions wth express directives and i nplied
consequences for economi ¢ paicy and planningin Kenya This sub-section unpacks the economc
policyi npliedinthe Constitution of Kenya 2010, which wll then be juxtaposed wththe econonic
policy adopted by the current governnent under the present devel opnent plan, and finally provi de
an anal ysis of the alignment of these economc policies wth the realisation of socio-economnc

rights.

The Kenyan constitition sets the foundation for ‘an egalitarian mxed econony’,208 where
‘egalitarianis ni is understood to be the pursuit of hunan equality by addressing inequalities.2 0 ©
Ki bet suggests that the egalitarian affir native action interventions are necessary as ‘arecogniti on
of the fact that even wtha properlyregulated narket-based economy, it isnat realisticto assune

that disadvantaged people and communities wll work their way out of poverty’.210

On one hand, Kbet identifies wthinthe constitution strong evidence of its overarching
egalitarian principles inthe national val ues and principles of governance espoused in artide 10.
This article binds all ‘state organs, state officers, public officers and all persons whenever any of
them applies or irterprets this constitution, enacts, applies or irterprets any law o nmakes or
inplenents public paicy.’211 These national values and principles include ‘ .the rue of law
de nocracy and participation of the people, human dgnity, equity, socia justice, inclusiveness,
equality, human rights, non-discri mnation and protection of the nargnalised ..and sustainable

devel opnent’.212

208 E Kbet ‘The Econony inthe Constitution An Appraisd o Kenya's 2010 Constituti on as an Econonmic Charter
(2020) AfricanJournd o Conparative Constitutiond Law 30.

209 Merriam Webster Dctionary https:// www nerriam webster.conj di cti onary/egalitari anis m(accessed 21
Oct ober 2021).

210 K bet (n208) 15

211 COK(n130) artide 10(1).

212 As above 10(2).
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Further, in an effort to correct the years of skewed devel opnent and nargi nalisation of
certain areas such as the arid and sem-arid and the rural areas, the constitution nandates the
establishnent of the Equalisation Fund into which Q5%oaof al national revenue callected annually
istobe deposited? 13 This noney shall then be used ‘onl yto provi de basic services includi ng vater,
roads, health facilities and electriaty to narginalised areas tothe extent necessary to bring the
quality of those services inthose areas tothe level generally enjoyed by the rest of the nation’.2 1 4
This provision has a sunset dause which provides that it shall lapse 20 years after the effective
date, but Parlianent nay suspend the effect of this dause for a deter mned nunber of years.215

Additional drectives on the distribution of revenue are provided under artide 203 which
sets out the criteriato be considered when deter mning the equitable sharing of national revenue.
The criteriaincludes giving considerationtothe ‘economc disparities wthin and anong counties
and the need to renedy them [and] the need for affir native action in respect of dsadvantaged

areas or groups ....216

Fnally, artide 201 sets out principles of public finance and they incl ude:
a) openness and accountahility, including public partici pationinfinancial natters;
b) pronotion of an equitable society, in particuar —
I.  fair distribution of the tax burden;
ii. equitable sharing of national revenue between national and county
governnents; and
iii.  Expenditure pronotingthe equitable devel oprent of the country, including
by making special provisions for narginalised groups and areas;
c) Equitable sharing of the burdens and benefits of resources, including bet ween
present and fut ure generations;
d) Prudent and responsible use of public money;

e) dear and responsible fiscal manage ment and reporting 217

213 As above artide 204(1) &(2).
214 As above.

215 As above artid e 204(6) - (9.
216 As above artide 203(1)(g &(h).
217 As above artide 201
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On the aher hand, in uphol d ng narket econony principles, the 2010 constitution provi des robust
pratection for property rights, which includes physical and intellectual property. Aticle 40
provides that “‘every person has the ri ght, either indi vidually or inassociation wth atherstoacquire
and own property of any description and in any part of Kenya’ and Parlianment cannot pass alaw
that woul d nake it possible to arhbitrarily deprive any person of their property or d mnish their
enjoynent of it.218 Uhder the sane provision aperson can onl'y be deprived of their property under
strict conditions including where it ‘results from[a legal] acquisition of the land or anirterest in
land ..’ or it is acquired by the state ‘for a public purpose or inthe public irterest’. Inthe latter
situation there nust be ‘pronpt paynent infull, of just conpensation ...and ..a right of access to
a court of law for a person who had aright or interest inthe land219 Scholars observe that this
strong pratection provides a foundation for a narket based econony because land and property
are the bedrock of private enterprise.220

The constituiion does not shy away fromli miting the narket. For instance, accordingto
Ki bet, the fact that article 24 which discusses limtation of rights includes the proportionality
principle i mplies that ‘communitarian or public interests such as consuner welfare and national
econony trunp narrowver irterests such as comnercial irterests of a fewindustry players.’221 The
constitution also endorses significant eenents of state interventioninthe for mof price contrds,
regul ation, production and distribution?22 Regulaionis common in nmarket economes, but price
contrd, productionand distribution are more afeature of ganned or command econones.223 K bet
gives the exanples of the Rice Contrd (Essentia Goods) Act andthe Energy (Petrdeum Pricing)
Regulations bath of which enmpower the government to set li nits onthe price sellers can charge
for particuar goods, including petrd and naize flour. The Kenyan governnent is aso heavily
involved in the provision of health services and education and in the agricuture and energy

sectars.224

218 As above artide 40(1) &(2).
219 As above artid e 40(3).

220 K bet (n208) 10

221 As above 13

222 As above 11

223 As above

224 As above
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Q her for ns of state intervention captured inthe constitution include pratection of labour
rights225 and consumer rights,226 includngthe reguation of conpetition Kbet explainsthat ina
fully nmarket econony, the principle of ‘buyer beware’” woul d be used to ensure buyers are careful
as they engage inthe narket, but the introduction of consuner rights as rights inthe constitution

is afor mof irtervertion whichinfringes onthe freedomof the narket.227

3.4 \sion 2030 — kenya’s devel opnent H uepri nt

Kenya’s Msion 2030 was officiall y adopted under Sessional Paper 10 of 2012228 (athough it was
introduced in 2008 when the Kbaki governnent cane to power).229 The for mulation of this
developnment pan was hailed as highly partidpatory and rigorous, involving a variety of
stakehol ders fromacross the country and beyond 230 A irtroduced in Chapter (e, \ision 2030
is anchored onthree nain pllars: economec, social and pditical, each wthaspecifictarget. These
pillars areinturnestablished on a set of foundational el e nents, including nacroeconomc stahility;
governance refor ns; enhanced equity and wealth creation opportunities for the poor;[ ..and]

human resource devel opment’.231

The nacroeconomc frame wor k for the achievement of Msion 2030 focuses on econonc
growvth and maintaininga ggovih rate of 10%to shift kenyairtoa mdde incone country.232 It
highlights that nacroecononic stahility interns of consistent lowinflaion and interest raes,
sustai nabl e public delt and steady grow his critical for private sector growth and devel oprent.2 33
It dscusses the plans for a nunber of economc pdices and howthey will contribute to the
progress towards ataining the Kenya envisioned. This section discusses selected elenents of
fiscal pdicy, including tax and expenditure, and debt policy as outlined in the macroeconomc

framework wthsome commentary onthe ariertation of the Kenyan econoni c system

225 COK(n130) artide 41

226 As above artid e 46

227 § bet (n208) 27.

228 GOK Sessiona Paper 10 of 2012 (n 48).

229 https://vision2030.go ke/ (accessed 28 Qctober 2021).
230 GOK Sessiona Paper 10 of 2012 (n 48) ii.

231 As above

232 As above 7.

233 As above 7.
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The discussion on fiscal pdicy covers the approach to raising and spendi ng revenues.
Rrstly, the governnent prgects anincrease in devel opnent expenditure infavour of priority areas
of agricuture, infrastructure, healthand education234 but a thesaneti ne planstoensurethat state
expenditure is contrdled to guarantee that public spending does not crowd out private sector
invest nents.235 The plan therefore, advocates for limting and rationalising expenditure to focus

onthe flagship prgects steering the i nple nentation of \sion 2030

The government also intends to finance the expenditure required to neet the goals under
M sion 2030 predom nantlythroughtaxrevenue. The plan acknow edges that the scope for levyi ng
taxes has beenli mted by the trade li beralisation directi ves under the regional economcirtegration
efforts, but the Saterenains cognisant of the risks of fallingintoa ‘racetothe bottoni wthrespect
totaxes which woul d hurt the revenue base.236 The plan also priaritises naintaining alowfiscal
deficit and sustainable debt geared towards ensuring the right environnent for trade, invest nent

and private sector devel op ment.237

Interns of the invest nent and savings policy, Msion 2030 ai ns to grow public sector
invest nent to over 9% of the GDP by strengthening revenue, restructuring devel opnent
expenditure, increasing reliance on development partners for prgect financing, and sone
borrowng, particdarly for infrastructure.238 Qorrespondingly, the pan antidpates a steady
increasein private sector invest nent to over 24 %of GDP from2020/ 21 — 2030, wthforeign direct
invest nent expected to be a significant portion of this increase.239 This will require the state to
facilitate an enabling environment through, anong aher things, streanlining the regulatory
franewor k; strengtheningthe judiciary, strengt hening human capital whileensuring labour nar ket
flexi bility, corruption contrd andthe pratection of propertyrights.249 The pan acknow edges t hat
for sustainability, the larger share of invest nent financing needs to be generated dormestically,

whi ch necessitates the need for grow ng national savings.2 41

234 As above
235 As above 7.
236 As above
237 As above 8
238 As above 9
239 As above
240 As above
241 As above 10

44



The nacroeconomc plan dsolists a nunber of structural refor ns to be undertakento spur
the economy towards achievng the vision for the country. These reforms include i nproved
governance, better systens for procurenent and financia nanagement, inproving the
environnent for private sector conpetitiveness, and privatisation ai mng to ‘pronote
accountahility and efficdency and opening opportunities for private sector invest nent and new

technol ogy inthe public enterprises’.2 4 2

35 The Third MdiumTermHAan- The Bg Four Agenda

M sion 2030 is being i nplenented in phases, wsing nediumter mplans aligned wththe ter ng of
political leadership, that is each election cycle. The MIP Il covers the period from2018to 2020,
the second and final ter min office for President Uhuru Kenyatta andits visionis ‘ Transfor mng
lives: Advancing soci 0-economc devel opnent through the “H g Four™ — popularly referredto as
the B g Four Agenda.

MTP 11l acknowedges that indeed there were gains under the second MIP, but
nevertheless critical challenges still renain It identifies ‘increasein prices of food and ot her basic
itens resultingin high cost of living’ andthat a significant proportion of Kenyans still lack access
to basic services such as dectricity, affordable housing universal healthcare and safe drinking
water’, anong other things, as factors that will have to be addressed by the present plan243
Consequently, the Bg Four Agenda priority areas are nmanufacturing food security, affordable
housing and universal healthcare. In particuar, the plan ains to provide 500,000 affordable
housing units by 2022 provide universal health coverage (nedical insurance), expand food
production and supply and reduce food prices, and to i nprove value addition and increase
manufacturingto 15%of the GDP.24 4

Inadditiontothe four priorities under the Bg Four Agenda, MTP Illisadsostructured wth
goals and targets for the three pillars of \Msion 2030. The social pillar of MTP 111 includes plans

for healthcare, housing, education water and sanitation gender, youth and vul nerable groups,

242 As above 11
243 GOK “Msion 2030 Third Medi um Ter mP an 2018 — 2022 (2018) ( MP1II) 2
244 As above
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anong ahers. Al pdanswthinthese sub-sectars are designed wththe overal a mof contributing
towards atainnent of the Bg Four.

351 Macroeconomc dan under the MIP IlI

The nacroeconomc framework for MIP I11 digns wththe overall Msion 2030 nacroeconomc
framework 245 sumnarised above. Between 2018 and 2021, the governnent is focusing on an
‘invest nent led low deficit and low debt growh franework’.246 In particdar, the governnent
ans to stimilate trade and invest nent primarily through scaling up efforts towards
industridisation Towards this end a stable macroeconomc environment, sustainable debt
(includi ng reduci ng the debt to GDP ratig), better expenditure nanage ment and conduci ve fiscal

space are key.247

Wthregardtothe fiscal policy, the governnent’s planis to further lower the fiscal deficit
(reduci ng the difference bet ween how much the governnent spends vis-a-vis how rmuch revenue
the governnent generates) while balancing this wth spurring economic growth through
expenditure on productive areas aigned wth the MIP Il goals.248 To growthe revenue, the
governnent intended to inplenent reforns to tax policy and revenue admnistration while
‘shifting conposition of expenditure fromrecurrent to capital expenditure’.249 Inaddtiontothe
review of tax palicy, the government intended to mobilise additional resources through donestic

and external borrowng.250

These irtervertions were expectedtoresut ina grovihrate of seven per cent by 2022251
however these prgections have been severely affected by the large scale i npact of the COM D 19
pande mc which caused a dramatic decline economc activity and consequently a reduction of

economc growh?252

245 As above 6

2456 As above 11

247 As above

248 As above

243 As above 12

250 As above

251 As above 11

252 World Bank G oup (n 49).
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3.6 I nplications of the economc palicy for the realisation of soci 0-econo mic rnghts
in Kenya

The economc order irtroduced by the 2010 constitution ushered insone important progress ino
the Kenyan econony such as entrenching the direct and indirect participation of the people into
the process of budget naki ng unlike previ ously where the executive was soldy responsibe for the
devel opnent of the budget.253 Buldngonthis momentum bath \Wsion 2030 and MIP 11l seekto
generally i nprove the well-being of Kenyans and pundits have celebrated the significant steps

forvard?254

However, the gdan has recei ved some critidsm For instance, Kenyan economists such as
Ndii described Msion 2030 as a ‘triunph of capital fundanentalisni focusing on ‘grow h above
all else, fuelled by nega infrastructure projects’.255 This section provides a critique of selected
economc pdides, focusing on fiscal pdicyincludingtaxand expenditure policies, and debt policy
to anal yse their dignnent wththe efforts towards the realisation of socio-economc rights. The
section wll aso provide reflection onthe economic systemtothe extent that the syste minfor ng

policy choi ces.
361 Hsca pdicy

Hscal pdicyreferstothe neasures that governnents use to achieve their economc ai ns through
taxation and governnent spending 256 The fiscal pdicy franework under Msion 2030 declaresthe
governnent’s intentionto rel y pri narily on tax revenue to finance government expenditure and to

ensure a sustai nabl e fiscal deficit for a favourable environment for the private sector.257

The position wthin Msion 2030 and the MIP 11l to shy away fromincreased public
spendi ng eventhough acknow edgingthat isrequiredinsone instances aligns wth Bal akrishnan’s
anal ysis that orthodox economsts of the nediberal orientation dscourage state invol venent in

253 D Ndii “Hghway Robbery: “Budgeted Corrupti on” as State Capture - Acase study o i nfrastructure spend ng
under theJubilee administration’ (2020) 7-8

254 Kenya Msion 2030 ‘ Marki ng 10 Years o Progress - Kenya Msion 2030 (2018) htt ps: //youtu. be/ Bux On UwNe Gs
(accessed 28 Qctober 2021).

255 Ndii (n 204).

256 Encyd opaed a Britanni ca https:// www britann ca. conft op c/fiscd-pdicy (accessed 24 Cctober 2021).

257 GOK Sessiona Paper No. 10 of 2012 (n 48) 7.
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economes because it dstarts the econony and constricts the space for private actors who are
forcedto conpete wththe state258

S mlarly, thei nperative withinthe devel opnent plans to nanage the fiscal deficit through
increasing capital expenditure while reducing recurrent expenditure is alar mng because the
services necessary or the enjoyment of soci o-economc rightsrely heavil y onrecurrent expenditure
because they are dependent on a high nunber of people, for instance education requiring teachers
and non-teachi ng staff and healthcare requiring doctors, nurses and a her dinical and non-clinical
staff to ensure quality health services are delivered Contraryto orthodox economsts, heterodox
economsts take the position that public expenditure is i nportant for an economny that prioritises
the well-being of the people, and budget deficits are per mssibe 259

Researchers recently established that Kenya’s tax and expenditure policies conbi ned were
rather progressive, wththe greatest tax burden being borne by the richest me mbers of the society
andthe poorest werethe net benefidaries of the taxes asthey recei ved or benefittedthe nost from
social welfareinterventions such as cashtransfersand subsi dsed educationand healthcare 260 This
isinportant because, as Waris observed, redistributionis a prerequisite for arights-based society
in Kenya, 261 andthis wil bothi nprove the well-being of the people and i nprove what she ter ng
the fiscal legiti macy of the state.2 62

However, the evidence also showed that whilethe policy resutedinreduced inequality; it
increased poverty.263 |In particuar, indrect taxes (such as val ue added tax ( VAT), sales tax and
servicetax) werethe greatest drivers of the povertyincrease, athough direct taxes (such asincone
tax) also contributedtothis.2 64

258 Bglakrishnan et d (n 16) 13

259 As above.

260 DK Minda et d ‘Ascd ind dence inequality and povertyin Kenya: A CEQ Assess nment’ (2020).

261 A Wiris et d ‘Taxati on and State Bul d ngin Kenya: Enhancing Revenue Capacity to Advance Hunman Welfare
(2009) 33,

262 A Wris Tax and Devel oprent: Sdving Kenyd s fiscd Gisis through Huran R ghts (2013) 124.

263 DK Manda et d (n260).

264 As above 19
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The situation has worsenedinthe wake of the COM D 19 pande mic. The pande mc already
had a devastating effect onthe livelihoods of the persons livingin poverty, but the governnent has
exacer bat ed t he situati on by i ntroduci ng nu er ous taxes that dsproportionately affect the poor.2 6 5
This is connected tothe runaway debt situation which wil be discussed inthe next subsection
The upshat here is the reiteration of the need to restruct ure/redesign drect and indirect taxes in
Kenya to ensure that the fiscal policy addresses bothinequality and poverty in order to nove the

country towards the realisation of soci 0-economc rights.2 66
362 Debt pdicy

The issue of delt as a driver of poverty has been highlighted and address for decades. Ina 1997
UN report deht is dted as a najor irternational driver of vidations of socic-economc rights.267
Despite the Msion 2030 commt nent to a ‘sustainable public sector debt position’268 whichis
reiterated in MIP 11l where the government commts to pursuing a ‘low debt growh
franework’,269 Kenya’s debt has skyrocketed to dangerous levels. The National Treasury and
Panning Depart nent reportsthat as a June 2021 the delt to GDP ratiostood at 69 3% wth 36.2%
being external debt.279 The delt service torevenue ratiostood a 50%2 7 1

The Kenyan Parlianment expressed alar mthat the budgetary all ocationto debt servicing has
out paced ‘the all ocations for devel opment expenditure (for which delt is neant tofinance) by over
200%.272 Thisis likelyto constrainfunds availabl e for necessary devel opment and services, and

the governnent is adready increasing the price of essertial goods and services in response to

265 R Warah‘COM D debt, and taxes are dung ng nillions of Kenyans into poverty (2021)
htt ps: // www one. org/africa/bl og/covi d- debt- poverty-kenya/ (accessed 24 Cctober 2021).

266 DK Manda et d (n260) 17

267 UN Specid Rapporteur tothe Sub- Commission on Preventi on of Dscri mnati on and Protecti on of Nnoriti es,
B Hadi Guissé‘Fnd report onthe question of thei npunity of perpetrators o human rights vi d ati ons
(econonic, sodd and cuturd rights) pursuant to Sub- Co mmi ssionresd uti on 1996/24 (1997) para 31

268 GOK Sessiona Paper No. 10 of 2012 (n 48) 7.

269 GOK MPII(n243) 11

270 GOK ‘Pubic Debt Minage ment Report 2020/2021 (2021) 12

271 As above.

272 B Ambani ‘Kenya borrowed Sh60bn every nonthths year, CBK report shows’ (2021) Nation
htt ps: //nati on afri ca/kenya/ busi ness/kenya- borr owed-sh60bn-every- mont h-tH s-year-cbk-report-shows-
3483094 (accessed 24 Qctober 2021).
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conditions fromlenders like the Wrld Bank2 73 simlar tothe SAPs, wth addtional austerity

measures loomng274

Monetary sovereignty is i nportart and woul d be achieved when a country issues its own
currency,2 75 but it is underm ned when a country incurs delt ina foreign currency that has to be
paid back inthe foreign curency.276 This nakes it dfficut for the country to have economc
sovereigrty, whichinturn can be considered aform of neo-cdonialism2 77 /s de nonstrated above,
Kenya is ‘heavily dependent on g obal financial narkets to finance [its] budget’.2 78 This has been
the case since the 1980s when the structural adjust nent prograns rendered nany ‘post-col onial’
countries ‘dependent on forei gn currency and creditors’.2 79 This has significantly under mned its
monetary sovereignty and consequently nade it more vulnerable to bath foreign directives and
conditionalities on the economc pdides to be adopted? 8 0 and to shocks inthe g obal econony,

such as the one occasioned by the pande mic.
363 Reflections onthe economc system

In addition to an assess ment of the specific economi ¢ policies above, this chapter asoreflects on
the underlying econonmc orientationin an effort to enpl oy the hunan rights frame wor k to assess

the entirety of the economi ¢ syste m incl udi ng the under pi nni ng theories and assu npti ons.

Fromthe language and priarities used inthe policies and plans discussed above it can be

inferred that as a mxed economy Kenya incorporates several elenents of neoliberal capitalism

273 0O Guguyu‘ Water Lills set torise on Worl d Bank | oan ter ns’ Busi ness Daly (2021)
htt ps: // www busi nessdail yafrica cony bd/econo ny/ wat er-hill s-set-rise- on- worl d- bank-l can-ter ns- 3470900
(accessed 24 Qctober 2021).

27 4 \Warah (n 265).

275 ) Hckd ‘Howto achieve ful decd onizatiorf (2021) Newl nter nati ondlist: Food Justice files 67 — 69
htt ps: //new nt. org/feat ures/2021/08/09/ noney- uti mat e- decd oni zer-fif (accessed 28 Cctober 2021). See
also NS Sylla‘ Mbdern Monetary Theoryinthe Peri phery: What does MM have to offer deve opi ng nati ons?
(2020) https:// www rosa ux. de/en/news/i d/41764/ noder n- nonet ary-theory-i n-the- periphery (accessed 15
Oct ober 2021).

276 As above

277 Hckd (n275).

278 D Ndi ‘Thoughts on a Pandem ¢, Geoecononiics and Africa’s U ban Socid ogy (2020) The Hephant
htt ps: // www t hed ephant.i nfo/ op- eds/ 2020/ 03/ 25/t houghts- on- a- pande ni c- geoeconomni cs-and- afri cas-
urban-sodi d ogy/ (accessed 16 Qctober 2021).

279 Hckd (n275) 69

280 Ndii (n204).
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Capitalis mis defined as ‘an econony based on private enterprise . t.he use of narkets not planni ng
to allocate economc resources ..production notivated by the profit notive.’281 Hart described
neoliberalismas per nitting a very li mited concept of socia justice and welfare delivered by the
state. Hant sumnmarises a ‘neoliberal welfare state’ as ‘not inspired by social justice ..conpatible
only wth negativerights..and is not invol vedinthe direct provision of welfareitself but isli mted
to a funding and a commissioning rde’.282 Adetalled critique of nediberal capitaismis beyond
the scope of this thesis, but scholars such as Appiagyei- Aua, have established that ‘neo-liberal
economc policies have contributed si gnificantlytothe abuse of [soci o-economc rights] inthe less
industrialised world’.283 (ne possible reason why these polides do nat contribute to i nproved
well-being and the advance nent of rights is because they are nat aligned wth human rights
principles and goals inthe first pace.

The disconnect bet ween hunan rights principles and the economc pdicy in Kenya is
further illustrated inthe apparent orientation towards a devel opnental rather than hunman rights
approach to progress and the centrality of GDP grow h as the neasure of progress. These wil be

elaboratedinturn bel ow

Developrenta ra her than human rights approach

The Socia Hllar under M sion 2030 incorporates conprehensive goals for education healthcare,
water and sanitation housing and food security. The B g Four Agenda also prioritises healthcare
(universal health coverage), affordable housing and food security and the ertire MIP I1lI,
includingthe economc franework, is gearedtowards advancing onthese ai ns. They are however
considered as services and only atenuous connection is nade totheir status as hunan rights as
well. This suggests that the Kenyan government has taken nore of a devel oprental approach
rather than a human rights approach tothe delivery of these services, and therefore coul d be seen

to contribute tothe slowprogress towards the realisation of soci o-economec rights.2 84

281 Rutherford(n 14) 73

282 R Hant The Neo-Li berd State (2009) 250.

283 K Appiagye- Atua‘Arights-based criti que of poverty production anditsi npact on hunan securityintheless
industridised world 3Journd o Humon Security (2008) 13.

284 P Win‘Onhgh nora ground: Theincorporation of hunan rights by the devd op ment enterpris€ (2002) 17
The Hetcher Journd o Devel op ment Studi es.
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GDP and trick e-down grow h

Inthe dscussion onthe macro-fiscal framework and grovt h strategy prospects, the focus is nore
on developing the industry, nanufactuing trade and economy, wth the appearance of an
orientationtowards trickle-down economcs. Thisis confir ned bythe National Bureau of Satistics
whi ch reported in 2020 that anong the irtervertions the governnent of Kenya has irtroduced to
address stark soci 0-econom ¢ inequalityis ‘the pursuit of economc growh —that was supposedy
totrickle down in arder to reduce poverty and inequality’.2 8> Hwever, the 2020 Nitional Report
on Inequality notes that ‘incone inequality and poverty renained high even when the econony
achieved relatively high raes of economc growth’.286 Therefore, as enphasised by nunerous
scholars,287 investingin nega-infrastructure does not necessarilyresut in GDP growth and GDP
growt h does nat necessarily result in a better standard of living, especialy for the poorest inthe
society. (tenthey are being left behind

Therefore, the main premise of this paper isto advocate for an economc systemthat is, as
Hckel puts it, ‘organised around hunman flourishing and ecological stability rather than one
centred on GDP grow h 288 where rather than a cause of it, GDP grow his envisioned as a result
of the enjoynent of rights.28°9

3.7 @ncl wsion

Inlight of the above, this chapter concludes that the 2010 constitution inadditionto being alegal
docunent, aso sets Kenya on course to establish an egalitarian mxed economc system The
devel opnent planthat followed the promul gation of the constitution appears on the face of it to
alignitself wthths position However, upon d oser anal ysis, it becones apparent that the overall
devel opnent agenda and the nediumter m plan adopted by the present governnent lean nore

towards a narket economy that prioritises infrastructure devel oprent and facilitating a conduci ve

285 KNBS(nb55 5

286 As above 6

287 Seeforinstance Ndi (n204); ) Hckd Lessis nore: How degrowth wll save the worl d(2020).

288 Hckd (n287) 184

289 ) Hckd ‘Degrowt h: aresponse to Branko Nilanovic (2020)
htt ps: // www j asonhi ckd. org/bl og/2017/11/19/ why- branko- nil anovi c-is- w ong- about- de-growt h (accessed
15 Qctober 2021).
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business environnent in ways that resut in a disconnect wth human rights oljectives and

obli gati ons.

As the worldin general and Kenya in particuar struggle to recover fromthe economc
shock caused by the GOM D19 pande mc, it is i nportant to be guided by the insights from
S neoni and Bett who, reflecting on Arican economes, affir mthat we cannot ‘buil d back better’
because what existed was na for us nor was it working299 A denonstratedin Chapter Three the
Kenyan econony was orignally designed to be an extractive enterprise to benefit a privileged
m nority a the expense of the majority, and despite efforts by the governnent to pursue the

inprovenent of the people’s well-being this legacy has persisted

Beyond having a mxed economc nodel, the nain question to consider is what elenents of
what rodels are being mi xed toget her, and towhat extent. Building up onthis observation the
fdlowng concluding chapter addresses the concerns raised in this chapter by providing
recommendations for the vay forwardto ensure an econonic systemand policy that spurs Kenya

towards the ful realisation of soci o-economc rights.

290 CS meoni and MBrett ‘Take Back Our | nstituti ons’ (2021)
htt ps: //pr ogr essi ve.i nt er nati onal /H uepri nt/98bf 6846- 33cd-45ea- ae9f- 575d6e0c 18dc-take- back- our-
i nstituti ons/en (accessed 15 October 2021).
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CHAPTER FOUR - CONCLUSI ON AND RECOMMENDATI ONS

4.1 Introduction

This paper set ou to interrogate the relationship bet ween economc policy for mulation and
inplenentation and the realisation of socio-economc rights. Because economc polides are
directed by the economc systens states align wth a dscussion on econonic systens was also
incorporated intothe work Chapter Qne of the paper focused on an overview of the state of the
realisation of soci o-economc rightsin Kenya and established the nexus between economc policy
and human rights. The chapter also set out the research questions and nethodol ogy to guide the
study, the gaps inthe available literature that this paper sought to fill, and the li nitations of the
study. Chapter Two interrogated relevant economic theories and the legal framework for socio-
economc rightsin Kenya, setting out thei nplications of the rights franework on economc padicy.
Chapter Three focused on a case study of Kenya, providing a brief overview of the histary of the
economc systemand polides, then conducting an in-depth anal ysis of the economc systemand
policy drection envisioned under the 2010 Constitution of Kenya and the developrent plans
adopted under the present governmnent to deter mne howfar they alignto realise soci o-economc
rights.

The paper has, thus far, establishedthat the Constitution of Kenya 2010 sets the foundati on
for an egalitarian nixed economy, setting hunan rights as a core consi deration inthe devel op mrent
and i npl e mentation of economc pdicy. However, wilethe overall devel op ment goals appear to
centre on human flourishing the economc paicies i nplenented in practice were found to have
failedto achieve these ends due, a least in part, tothe msalignnent wth human rights principles
and obligations. In particul ar, the fiscal pdicies showed that tax and expenditure neasures were
contributing toincreased poverty and the rapdy grow ng debt burden was aso jeopardising the
state’s capacity to ensure the enjoynent of rights. Overall, the deep-roated nediberal capitalist
elenents of the systemcontribute tothe nomnal incorporation of human rights, and the focus on
GDP grovth a the expense of genuine progress interns of well-being far the people. This
concl udi ng chapter nmakes recomnendations towards for mul ating an economi ¢ pdicy orientati on

that is nore aigned wththe sustai nabl e realisation of humnan rights.
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4. 2 Reco mnendations

Drivers of economc inequality and ather conditions that nake it dfficut for everyone to enjoy
their soci o-economc rights are aresult of deliberate paicy choices nade by governnents. These
choices nay breach human rights comnit nents governnents have nade2°! The dsruption
occasioned by the COM D19 pandemc has provided Kenya wththe i npetus to reconstruct an
econormy that wll workfor the good of the people first and fore nost. To address the misalignnent
bet ween econonmc pdicy andthe realisation of socio-economic rights, thisthesis recomnends the

fdlowng neasures.

4.21 Incorporate anghts-centred rather than developnental approach to progress

As enphasised by Win developnent cannaot be equated to the realisation of socio-econonic
rights, nor canthe nom nal andtokenisticincorporation of hunanrights as a subset of devel op nent
result inthe realisation of human rights.292 Mny times, this approach has the opposite effect of
accel erating poverty and the denial of soci o-economi c rights. Kenya, therefore, needs totransfor m
its developnent agenda to substartively centre human rights and uilise the human rights
framework to design the systens necessary for the ful enjoyment of socio-economic rights. In
maki ng this recommendation thisthesisis cognisant of the needto avoi dthe risk of repeating the
error of incorporating human rights nerely as rhetoric in donestic developnent plans and

econonic palicy.

Connected to this is the need to rei nagine an economc oriertation in Kenya, and
consequently the econom ¢ system and policies, it wll be inportant to challenge the main
preconceptionthat guides statetechnocrats as established in Chapter Three: the centrality of GDP
growth as the overall aim of economc paicy and the assunption that it is the driver of positive
change inthe lives of the people, especiallythe poorest.

291 A Corkery‘Friends or foes? The rd e o human rights creati ng visi ons for econonicjustice (2021) A ght
Inequdity Aliance https://yout u be/Ec wPhqOM)3s from12: 29 (accessed 20 Qctober 2021).
292 Uvin(n 284).
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The realisation of socio-economc rights areinfact a precondition for developnent.293 A
confir ned by Appiagyei- Aua, where socio-economc rights are denied poverty is produced
‘which inturn disturbs the foundation for economi ¢ growh and devel opnent of a country’.294
Consequently, Kenya shoul d instead transition anay from GDP as the neasure of progress and
expl orethe several aher measures that have been suggested In particuar, the well-bei ng econony
advocated by Horamonti,2 25 Chrysopoul ou?®6 anong ahers, is worth pursuing

4.22 Reformfisca pdicytoalign wthsocio-economic rights a s

Once hunman well-bei ng and fl ourishi ng (and of necessity, the realisati on of soci o-econonc rights)
isthe focus of the economy, several aher ad ustmentstothe economc polides wll flowfromthis
change. To address the shortcomng identified in Chapter Three, this thesis recomnends that
Kenya urgentlyrationalise itstaxation policyto nake it truy progressive and prevent theinci dence
of taxes driving nore people irto poverty. For this, Kenya wll needtoredesignthe tax pdicyto
prevent the dsproportionate burden that bath direct and (especially) indirect taxes have on the
poor. Further, Kenya, like several Arican countries, loses hillions of shillings through illiat
financial flows, includ ng tax avoi dance and outright evasion297 Mre targeted drect taxes on
multinationals and neasures to curb illict financial flows wll help to generate the resources
requiredtoensurethat the state can neet its obligations concer ning soci o-economc rights and do
so wthout incurring significant debt or causinginflaion298

These i nprove nents tothe tax policy necessitate revisions tothe expenditure paicy also.
To begin wth the Kenyan government should reconsider the economic principle that the
governnent shoul d al ways keepthe fiscal deficit low by keeping state expenditure low especially
on recurrent expenditure. Heterodox economsts and a hers have advocated for states seeking to

pursue the realisation of soci o-economc rights toaccept higher fiscal deficits (the increaseinthe

293 K Appi agye- Aua(n 283) 14

294 As above.

295 LHoranmonti “ WiI-bei ng Economy: AScenariofor a Post-growt h Horizontd Gover nance Syste m (2016).

296 A Chrysopou ou‘The Msion of a Wi I-Bei ng Economy (2020) Stanford Soci d | nnovati on Review
https: //ssir. org/artid es/entry/the vision of a well be ng econony (accessed 28 Cctober 2021).

237 United Nations Conference on Trade and Deve opnment (UNCTAD) ‘Tackinglllidt Financial Aows for
Sustai nabd e Deve op ment i n Africd (2020).

298 Hckd (n279) 68
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stae having higher levels of expenditure than revenue) as state spending is essertial for the
realisation of theserights.29 9 Thisinparticdar wll nake it possidefor Kenyatoi nplenent severd
progressive policies to guarantee socio-economc rights and achieve a better quality of life for
everyone. This includes drect state provision of universal basic services necessary for the
realisation of socio-economc rights, and expl oring additional welfare interventions such as a
uni versal basicincome and/ or job guarantees. It may be argued that such irtervertions nay neet
soci o-economc needs but do nat necessarily guarantee the enjoynent of soci o-economic righs.
However, as denonstrated in Chapter (ne, experts have reiterated the inportance of state
provision of services necessary for the enjoynent of socio-economc rights as a way of ensuring
equality and non-discri mnation especiallyfor nargnalised communities.

However, while the direct state provision is important, the ful realisation of socio-
economc rights requires the establishnent of entire systens wthin the state that creates a
conduci ve environnent for the ful enjoynent of the rights. This will involve enacting conduci ve
lavs and pdlides that facilitate the realisation of socio-econonmc rights, enacting and enforcing
regul ations to govern standards and operations where the state and non-state actors are invol ved
inservices i npacting the enjoynent of the rights, establishing structures for the state to nonitor
its actions and actions of non-state actors that may have an inpact on the rights, and having
struct ures tosecure accountabilityfor vidations by the state or abuse by non-state actors, incl udi ng

establishing a well-trained, well-fundedjudiciary. This ertire process also requires resour ces.

As an inportant overarching poirt, the Kenyan governnent nust bear in mind the
interdependence and indivisihility of rights, which affirns that the efforts to realise socio-
economc rights cannat be done a the expense of dwvl and pditica rigts. Al pdicies and
intervertions must be designed to ensure that the ful range of rights is respected protected
fufilled and pronoted

299 Balakrishnan et d (n 16) 12 See dso Sylla(n 275).
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4.23 Reformdebt palicy and pursue nonetary sovereignty

To avoid the constraints to the realisation of socio-economc rights occasioned by diverting
significant portions of revenue to deht servicing and bei ng vul nerabl e toregressi ve conditionalities
fromlenders, the Kenyan governnent wll needto nore aggressivel y avoi d the heavy reliance on
delt tofinance progress inthe country. If the first recommendation here (regard ngthe arientation
of the Kenyan economc systen) is fdlowed, there wll be no need for the heavy delt incurred for
the nega infrastructure devel opnents as the focus will first shift to concrete well-bei ng concerns
for the people and establishing the systens to pratect the well-being Secondly, wth the
inplenentation of the measures under the second recomnendation on fiscal pdicy, mnore
resources Wil be generated donesticall y and expenditure rati onalisedto agai n reduce the need for
over-reliance on foreign loans. These neasures will nat only increase the fiscal space for the
realisation of soci o-economc rights but wll alsogo along way inrestoring monetary sovereignty

tothe country.

This thesis has attenpted a conprehensive analysis of the msmnatch bet ween Kenya’s
economc pdicy and its commt nent to socio-economc rights. There are, however, still sone
relevant discussions that coud nat be conprehensively dealt wth wthin the li mtations of this
paper. In particuar, ths thesis has aso exhibited the extent to which domnestic econones are
significantlyi npacted by external factors and interests such as irternational geopolitics. Wiile an
indepth discussion onthis phenonenon is beyond the scope of the present paper, thisis an area
future research coul d expl ore and unpack in greater detail. The country and several like it woul d

al'so benefit froma nore detailed expl oration of the sd utions and alternatives proposed

In conclusion, Kenyan technocrats, pditicdans and activists need to embrace dfferent
approaches to concept ualising and achieving progress. VelI-bei ng through realising hunan rights
should be a the core, and alternative economc approaches as the driving force if we wll be able

to overcone the scope of challenges we currently face.
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