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CHAPTER ONE – INTRODUCTI ON 

Soci o-econo mi c ri ghts are by t heir very nat ure i deol ogi call y l oaded. The realisation of 

these ri ghts invol ves t he maki ng of ideol ogi cal challenges whi ch, a mong ot hers, i mpact on 

the very nat ure of the country’s econo mi c syste m.  

Justices J Gacheche, GM Dul u and AO Muchel ul e i n  

John Kabui Mwai & 3 Ot hers v Kenya Nati onal Exami nati on Council & 2 Ot hers1  

1. 1.  Introducti on 

Soci o-econo mi c ri ghts, whi ch i ncl ude educati on, soci al security healt hcare and an adequat e 

standards of livi ng, are at t he heart of human dignit y and well-bei ng. The realisation of soci o-

econo mi c ri ghts requires ‘equitabl e econo mi c systems [ whi ch] are vital to secure t he resources 

necessary t o realise human ri ghts, address i nequalit y and make communities, soci eties and 

countries resilient t o crises’.2   

Thi s is even more i mportant now as t he worl d in general, and Kenya i n particul ar, grappl e 

wi t h multiple e mer gencies, incl udi ng t he coronavirus disease ( COVI D- 19) pande mi c and t he 

cli mat e crisis. The onsl aught of t he COVI D- 19 pande mi c caused t he entire econo my t o gri nd t o a 

halt as school cl osures and restricti ons on movement were introduced and enforced, resulti ng i n 

loss of liveli hoods and mi lli ons of peopl e pushed i nt o povert y and precarity.3  Wit h respect to 

cli mat e change, i n Kenya i n recent decades, ‘l ong rai ns have been decli ning conti nuousl y … and 

dr oughts have become l onger and more i ntense …’ .4  Experts are warni ng about a range of loomi ng 

soci al, environment al and econo mi c i mpacts as a result of t he extreme changes, i ncl udi ng 

increasi ng frequency of dr oughts, and t he risi ng sea levels whi ch will not onl y affect the mari ne 

life but also lead t o t he sub mer gi ng of about 17 % of t he area at Kenya’s coast.5  This will lead to 

increased food i nsecurity, internal displ ace ment and conflict among communities.  

                     
1   John Kabui Mwai & 3 Ot hers v Kenya Nati onal Exami nati on Council & 2 Ot hers (2011) Petiti on 15 of 2011 

eKLR ( Hi gh Court of Kenya). 
2   A Graha m ‘ The COVI D- 19 pande mi c and its i mpact on econo mi c, soci al and cul tural ri ghts - Opport uni ti es and 

avenues out of the cri si s’ (2021) 6 https:// www. gi -escr. org/publi cati ons/ will-the- pande mic-f orce-the-shift-gi-
escrs- new- publi cati on- on- opport uni ti es-and- avenues- out- of-the-covi d- 19-cri si s (accessed 25 Oct ober 2021). 

3   Worl d Bank Gr oup ‘ Soci oecono mi c I mpacts of COVI D- 19 i n Kenya on househol ds: Rapi d response phone 
survey, round 1’ (2021). 

4   Gover nment of Kenya ( GOK) ‘Nati onal cli mat e change acti on pl an ( Kenya): 2018- 2022’ (2018) 11.  
5   As above 12 – 14.  

https://www.gi-escr.org/publications/will-the-pandemic-force-the-shift-gi-escrs-new-publication-on-opportunities-and-avenues-out-of-the-covid-19-crisis
https://www.gi-escr.org/publications/will-the-pandemic-force-the-shift-gi-escrs-new-publication-on-opportunities-and-avenues-out-of-the-covid-19-crisis
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Hu man ri ghts can provi de a concept ual fra me work, vocabul ary and nor mative standar ds t o 

infor m econo mi c t heory and policies.6  This also makes it instrument al in eval uating existing 

econo mi c syst e ms and policies (defi ned i n t he Probl e m St at e ment below), and rei magi ni ng 

alternati ve econo mi c appr oaches that facilitate rat her  than under mi ne the realisation of soci o-

econo mi c ri ghts. The goal is that all policies centre t he realisation of t hese ri ghts.7  

1. 2.  Probl e m state ment  

1. 2. 1. What is econo mi c policy? 

Econo mi c policy refers t o ‘the set of controls used by t he government t o control econo mi c acti vit y’ 

and i ncl udes monet ary, fiscal and trade policies.8  Rel ated t o t his, the economi c syste m is ‘part of 

the soci al syste m composed of i nstit utions and custo ms related t o t he production, distri buti on, and 

consumpti on of goods and servi ces’, charact erised significantl y by t he propert y ri ghts regi me and 

ext ent of economi c pl anning. 9  Exa mpl es of economi c syste ms i ncl ude capitalist, socialist, mi xed 

syste ms.  

The ai m of strong economi c policy is often economi c growt h and devel opment. Accor di ng 

to Dearden, growt h and devel opment are si milar concepts, wit h econo mi c devel opment bei ng t he 

‘sustai ned i ncrease in t he econo mi c standard of livi ng i n a country’s popul ati on’ and econo mi c 

gr owt h defi ned as ‘t he increase over ti me i n t he capacit y of an econo my to produce goods and 

servi ces (i deall y) t o i mprove t he well-bei ng of its citizens’.1 0  Dearden’s understandi ng of growt h 

and devel opment differs from defi niti ons of econo mi c growt h whi ch focus on gross domestic 

pr oduct ( GDP) and gross nati onal i ncome ( GNI) figures, embeddi ng t he neocl assical appr oach t o 

econo mi es ( whi ch is the basis for neoli beral policy),1 1  and instead takes econo mi c devel opment as 

                     
6   I nstitute f or Econo mi c Justi ce et al ‘ Buil di ng a fi el d of economi cs and hu man ri ghts: l essons from Sout h Afri ca’ 

(2021) 7. 
7   As above 23.  
8   J Bl ack et al A Di cti onary of Econo mi cs (2009) 

htt ps:// www. oxf or dref erence.com/vi ew/10. 1093/acref/9780199237043. 001. 0001/acref-9780199237043- e-
3588?rskey=CEpwHD&r esul t=889 (accessed 12 August 2021). 

9   As above.  
1 0   A Dear dorff Ter ms of Trade: Gl ossary of I nternati onal Economi cs ( 2014) 122.  
1 1   R Bal akri shnan & D El son ‘ Auditi ng econo mi c poli cy i n the light of obli gati ons on econo mi c and soci al ri ghts’ 

(2008) 5 Essex Hu man Ri ghts Revi ew 2.  

https://www.oxfordreference.com/view/10.1093/acref/9780199237043.001.0001/acref-9780199237043-e-3588?rskey=CEpwHD&result=889
https://www.oxfordreference.com/view/10.1093/acref/9780199237043.001.0001/acref-9780199237043-e-3588?rskey=CEpwHD&result=889
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econo mi c transfor mati on resulti ng i n better ‘ well-bei ng and economi c capabilities’ of the people.1 2  

On its part, neoli beralis m is charact erised by t he ‘expansi on of mar kets and i ndi vi dualis m, whi ch 

has led to  increased rights, mobility and freedoms for corporati ons, and a correspondi ng reducti on 

in collecti ve acti on, state regul ation and government i nterventi on i n t he econo my’. 1 3   

1. 2. 2. Econo mi c policy and soci o-econo mi c ri ghts – the nexus 

Econo mi c policy i mpacts on the realisation of human ri ghts i n vari ous ways, some of whi ch will 

be illustrated i n t his section. Firstl y, the state requires resources t o i mpl ement soci o-econo mi c 

rights and ci vil and political ri ghts i ncl udi ng access t o j ustice and t he right to security. Fiscal policy 

deals wit h how t he state generat es and spends revenue,1 4  therefore a progressi ve fiscal policy will 

ensure t hat the state is spendi ng enough on soci al servi ces necessary for t he enj oyment of soci o-

econo mi c ri ghts.  

Secondl y, econo mi c policies are often founded on particul ar econo mi c phil osophi es. 

Therefore, econo mi c polici es ali gned wit h the predo mi nant neoclassical econo mi c phil osophy as 

defi ned above (neoli beral capitalist policies) will e mbody t he belief t hat ‘pri vat e ownershi p and 

mar ket competiti on are likel y t o be the best mechanis ms for maxi misi ng econo mi c growt h’,1 5  This 

infl uences econo mi c policy adopt ed wit h regard to t he ext ent to whi ch the state will re mai n 

invol ved i n bot h t he direct provisi on and t he regulation of servi ces essential for t he realisation of 

soci o-econo mi c ri ghts, such as educati on, healt hcare and wat er provisi on. For i nstance, under a  

neoli beral capitalist system,  econo mi sts mai nt ai n that state i nterventi on i n the econo my, whi ch can 

be i n many for ms, i ncludi ng regul ation or taxati on, dist orts t he market and discourages 

invest ment.1 6  They, therefore, advocat e for mi ni mal state intervention – reduced regulations and 

tax cuts – whi ch coul d jeopardise t he realisation of soci o-econo mi c rights t hrough reduced revenue 

availabl e t o fi nance soci al servi ces or ot her servi ces whi ch contri bute t o t he full enj oyment of t hese 

                     
1 2   Bl ack at al (n 8) https:// www. oxf or dref erence. com/vi ew/10. 1093/acref/9780199237043. 001. 0001/acref-

9780199237043- e- 3582?rskey=rT3pPN&r esul t=880 (accessed 12 August 2021).  
1 3   E Berkhout et al ‘ The I nequality Vi rus Bri ngi ng: toget her a worl d torn apart by cor onavi rus through a fai r, j ust 

and sustai nabl e econo my’ (2021) 21.  
1 4   D Rut herf or d Routl edge Di cti onary of Econo mi cs (2012) 223.  
1 5   Bal akri shnan & El son ( n 11) 2. 
1 6   R Bal akri shnan et al ‘ Ret hi nking Macr o Econo mi c Strategi es from a Hu man Ri ghts Perspecti ve’ (2010) 53 

Devel op ment 12.  

https://www.oxfordreference.com/view/10.1093/acref/9780199237043.001.0001/acref-9780199237043-e-3582?rskey=rT3pPN&result=880
https://www.oxfordreference.com/view/10.1093/acref/9780199237043.001.0001/acref-9780199237043-e-3582?rskey=rT3pPN&result=880
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ri ghts such as j udicial servi ces where the court’s budget is reduced. These policies coul d also lead 

to t he possi bility of ri ghts abuses by non-state actors operati ng wit hout a regul at ory fra me wor k t o 

ensure t he peopl e are protected, for i nstance from discri mi nati on.  

Thirdl y, increasi ng evi dence is de monstrating t hat the neoli beral capitalist approach t hat 

favours reduced state i nvol ve ment and regul ati on,  all owi ng pri vat e act ors and mar kets t o deli ver 

servi ces and self-regul ate, is havi ng a negati ve i mpact on t he enj oyment of soci o-econo mi c 

rights,1 7  and is inherently incapable of achievi ng the full realisation of these rights.1 8  Human rights 

bodi es have consistentl y flagged concerns wit h policies drawi ng from capitalist orient ation. For 

exa mpl e, when reviewi ng Egypt’s compli ance with its soci o-econo mi c rights obli gati ons, t he 

Unit ed Nati ons ( UN) Commi ttee on Econo mi c, Soci al and Cult ural Ri ghts ( CESCR) expressed 

concern t hat  

healt hcare expendit ure as a percent age of t he budget of the St ate part y has decli ned si gnificantl y 

resulti ng i n a fragment ed and i ncreasi ngl y pri vatised healt hcare syste m. It is also concerned t hat 

this results in a large percentage of the popul ati on, particul arl y t hose i n vul nerabl e situati ons, bei ng 

excl uded from healt h i nsurance and deprived of access to healt h facilities, goods and services[ …]. 1 9   

Regar di ng t he right to educati on i n t he sa me revi ew on Egypt, the CESCR was concerned t hat 

the St ate part y has decreased t he budget ary share of its expendit ure on education, resulting i n poor 

qualit y public educati on, particul arl y i n rural areas and infor mal settlements, and exacerbati ng t he 

probl e m of unequal access to educati on for chil dren i n vul nerabl e sit uati ons.2 0  

The CESCR has raised simi l ar concerns for Sout h Africa wit h regard to health,2 1  Togo wit h regard 

to sanitation services,2 2  and Mali2 3  and Kenya2 4  with regard to education. These concerns have 

                     
1 7   Report of the Speci al Rapporteur on extre me poverty and hu man ri ghts, Phili p Al ston ‘ The parl ous state of 

poverty eradi cati on’ (2020).  
1 8   R Bal akri shnan et al Ret hi nki ng Econo mi c Poli cy for Soci al Justi ce: The radi cal potenti al of hu man ri ghts (2016) 

9.  
1 9   UN Co mmi ttee on Econo mi c, Soci al and Cul tural Ri ghts ( CESCR) ‘ Concl udi ng observati ons on the combi ned 

second to f ourth peri odi c reports of Egypt’ (2013) para 21.  
2 0   As above para 22.  
2 1   CESCR ‘ Concl udi ng observati ons on the i niti al report of South Afri ca’ (2018) paras 63 – 64.  
2 2   CESCR ‘ Concl udi ng observati ons on the i niti al report of Togo, adopt ed by the Commi ttee at its fifti eth sessi on’ 

(2013) para 33.  
2 3   CESCR ‘ Concl udi ng observati ons on the i niti al report of Mali’ (2018) paras 51 & 52.  
2 4   CESCR ‘ Concl udi ng observati ons on the combi ned second to fifth peri odi c reports of Kenya’ (2016) paras 57 & 

58.  
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been echoed by ot her human ri ghts treat y monit oring bodi es i ncl udi ng t he UN Co mmittee on t he 

Ri ghts of the Child ( CRC) when reviewi ng Ivory Coast,2 5  Ghana,2 6  Gui nea,2 7  with regard to 

educati on. The African Co mmi ssi on on Hu man and Peopl es’ Ri ghts ( ACHPR) has also flagged 

this concerni ng devel opment. In its revi ew of Uganda, t he ACHPR hi ghlight ed  

the i ncrease i n t he establishment of pri vat e schools, which has been encouraged by the government, 

allegedl y raises t he concern of t he government gradually releasi ng itself from the obli gati on t o 

provi de qualit y public education, whi ch coul d result in discri mi nati on agai nst children from l ow-

income househol ds.2 8  

Despite acknowl edgi ng that economi c policy is funda ment al for t he realisation of human ri ghts, a 

false dichot omy persists bet ween human ri ghts and economi c policy. 2 9  While on one hand even 

econo mi sts like Curtis acknowl edge t hat ‘t he theor y and practice of soci o-econo mi c ri ghts 

arguabl y offers t he most penetrating challenge t o neo-classical and neo-liberal economi cs’,3 0  on 

the ot her hand, t he human ri ghts fra me wor k and enf orce ment mechanis ms see m hesitant t o make 

prescri pti ve decl arations on t he economi c policy to be adopt ed by states.3 1  This has led scholars to 

criti que t he human ri ghts syste m for failing t o challenge t he prevaili ng econo mi c syst e m, 

relegati ng itself to operating wit hi n the bounds of the current struct ure of econo mi c power, rat her 

than seeki ng t o transform it. Mut ua, like a number of ot her schol ars, has decried ‘the li mits of 

[human ri ghts] language to deal wit h deepl y e mbedded soci al inequities’, concl udi ng t hat t he 

capacit y of ‘t he language of ri ghts t o excavate social dysfuncti ons and distorti ons has compl et el y 

failed’.3 2  He concl udes that the human ri ghts communit y si mpl y ‘does not know how t o talk about 

                     
2 5   UN Co mmi ttee on the Ri ghts of the Chil d ( CRC) ‘ Concl udi ng observati ons on the second peri odi c report of 

Côt e d’I voi re’ (2019) para 47(e).  
2 6   CRC ‘ Concl udi ng observati ons on the combi ned thi rd to fifth peri odi c reports of Ghana’ (2015) para 57(f) & 

58( h). 
2 7   CRC ‘ Concl udi ng observati ons on the combi ned thi rd to si xth peri odi c reports of Gui nea’  (2019) para 38(c). 
2 8   Afri can Co mmi ssi on on Hu man and Peopl es’ Ri ghts ( ACHPR) ‘ Concl udi ng Observati ons and Recommendati ons 

on the 5t h Peri odi c State Report of the Republi c of Uganda’  (2015) para 80.  
2 9   P Al ston ‘ Extre me i nequality as the antithesi s of human ri ghts’ (2015) 

htt ps:// www. opende mocracy. net/en/opengl obal ri ghts- openpage/extre me-i nequality-as-anti thesi s- of-
hu man-ri ghts/ (accessed 25 Oct ober 2021). See al so Bal akrishnan & El son ( n 11).  

3 0   J Curti s, ‘ Mergi ng soci o- economi c ri ghts and heter odox econo mi cs: Emanci pat ory and transf or mati ve 
pot enti al s’ (2016) Seri es on Econo mi cs and Law i n Conversati on 2.  

3 1   W Kaguongo ‘ Soci oecono mi c Ri ghts: Lessons from Do mestic Courts’ Hu man Ri ghts Revi ew 13 ( 2012) 91; 
I nstitute f or Econo mi c Justi ce et al (n 6) 7. 

3 2   M Mut ua ‘ The cri si s of human ri ghts – why T WAI L still matters’ (2018) Akade mi e der Künste 
htt ps://yout u. be/t HVhv NWk8zI from 40: 54 (accessed 29 J une 2021). 

https://www.opendemocracy.net/en/openglobalrights-openpage/extreme-inequality-as-antithesis-of-human-rights/
https://www.opendemocracy.net/en/openglobalrights-openpage/extreme-inequality-as-antithesis-of-human-rights/
https://youtu.be/tHVhvNWk8zI
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money’ and has consequentl y failed ‘tryi ng to cont ai n and reengi neer economi c despotis m’. 3 3  

Nol an and Bohosl avsky echo t hese senti ments, hi ghli ghti ng t hat even though human ri ghts 

practitioners have built on human ri ghts language t o devel op critical tools t o i mpact econo mi c 

syste ms, it has ‘very defi nitel y not resulted i n the whol escal e reconfigurati on of domi nant 

econo mi c policy- maki ng paradi gms or i n te mperi ng of t heir negati ve human ri ghts i mpact’.3 4  

The human ri ghts movement has attempt ed t o fill this gap by focusi ng advocacy on more 

equitabl e resource allocation and more progressi ve taxati on. Recent human rights i nstrument s such 

as t he Prot ocol t o t he African Charter on Hu man and Peopl es’ Ri ghts on t he Ri ghts of Wo men i n 

Afri ca ( Maput o Prot ocol),3 5  and i nterpretative gui des from treat y bodies and experts such as the 

CRC,  CESCR and t he UN I ndependent Expert on debt and human ri ghts have become i ncreasi ngl y 

mor e prescri ptive on t he questi on of t he mobilisation and all ocati on of funds for public servi ces 

necessary for t he full enjoy ment of soci o-economic rights.3 6  Some wel come this as a necessary 

pr ogress t o ali gn economi c matters wit h t he realisation of human ri ghts. Ot hers however are 

unco mf ortabl e wit h what they descri be as t he inflati on of human ri ghts int o areas beyond its 

mandat e and j urisdi ction.3 7  Ot hers still assert that there is still room for a lot more to be done, 

especi all y on more systemi c reflections on structural matters such as macroecono mi c policy and 

the i mpact t his has on t he realisation of ri ghts.3 8   

1. 2. 3. Realisati on of soci o-econo mi c ri ghts i n Kenya  

In t he years leadi ng up to t he adopti on of t he 2010 constit ution, 47 % of the Kenyan popul ati on 

lived i n povert y, maj orit y of t he m i n rural areas.3 9  Around this ti me, one fifth of Kenyans lived in 

                     
3 3   As above.  
3 4   A Nol an & J P Bohosl avsky ‘ Human ri ghts and econo mi c policy ref or ms’ The I nter nati onal Jour nal of Hu man 

Ri ghts (2020) 1248.  
3 5   See f or exa mpl e Arti cl e 10( 3) whi ch expressl y mandat es States to ‘take the necessary measures to reduce 

mi li tary expendi ture si gni fi cantl y i n favour of spendi ng on soci al devel opment i n general, and the promoti on 
of wo men i n parti cul ar.’  

3 6   SK Ja mes on & S Aubry ‘ States’ human ri ghts obli gati ons regar di ng publi c servi ces: The uni ted nati ons 
nor mati ve fra me work’ (2020) htt ps:// www. gi - escr. org/publicati ons/states- hu man-ri ghts-obli gati ons-
regar di ng- publi c-servi ces-the-uni ted- nati ons- nor mati ve-frame wor k (accessed 25 Oct ober 2021).   

3 7   J Theil en ‘ The i nfl ati on of human ri ghts: A deconstructi on’ (2021) Lei den Jour nal of I nter nati onal Law.  
3 8   I nstitute f or Econo mi c Justi ce et al (n 6) 8.  
3 9   Worl d Bank Gr oup ‘ Kenya poverty and i nequality assess ment’ (2009) 12.  

https://www.gi-escr.org/publications/states-human-rights-obligations-regarding-public-services-the-united-nations-normative-framework
https://www.gi-escr.org/publications/states-human-rights-obligations-regarding-public-services-the-united-nations-normative-framework
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severe povert y and coul d not afford t o buy t he food required t o meet mi nimu m dail y nutriti onal 

require ment even if they spent t heir entire budget on food. 4 0  In 2009, Worl d Bank reports flagged 

the troubli ng trend of rapi dl y growi ng i nequalit y4 1  while observi ng that ‘levels of inequality in 

Kenya are, not surprisi ngly, much hi gher t han i n for merl y soci alist and neighbouri ng Et hi opi a and 

Tanzani a …’. 4 2  

There had been a di p i n school enrol ment i n t he 1990s, but t he i ntroducti on of free pri mar y 

educati on i n 2003 contri but ed t o reversi ng t his trend. 4 3  Access to safe wat er had a si milar trend of 

stagnati on until 2003, and t hen a shift towar ds i mprove ment.4 4  By 2009, esti mates indicated 56. 5% 

of t he popul ati on had access t o i mpr oved wat er sources.4 5  Si milarly, the decade endi ng in 2006 

wi t nessed stagnati on and decli ne in healt h related i ndicat ors i n Kenya, partl y attri but ed t o 

ext ensi ve povert y.4 6  The Kenyan government acknowl edged that many ti mes government policies 

were t he dri vers of severe i nequalities persisti ng in Kenya, i n particul ar t he tendency t o dedi cat e 

mor e resources t o wealt hier qui ntiles of t he populati on rat her t han t hose already mar gi nalised. 4 7   

In response t o t his, and in an atte mpt t o i mpr ove t he li vi ng conditi ons of the peopl e, 

foll owi ng t he promul gation of t he 2010 constit ution, parlia ment adopt ed Sessi onal Paper 10 of 

2012 whi ch sets out Kenya’s devel opment agenda for t he next 18 years, dubbed Kenya Vi si on 

2030. This plan ai med to buil d on previ ous econo mi c devel opment plans whi ch had had some 

success wit h reduci ng povert y and i mpr ovi ng access t o servi ces, even t hough t his progress was 

yet t o reach far t oo many Kenyans. Visi on 2030, consequentl y, ai med to achi eve ‘a gl oball y 

competiti ve and prosperous country wit h a hi gh quality of life by 2030.’4 8  The plan is founded on 

three pillars: economi c – whi ch ai ms t o i ncrease the econo mi c growt h rate to 10 %,  soci al – ai mi ng 

to ai mi ng t o creat e ‘equitabl e soci al devel opment in a clean and secure environ ment ’, and political 

                     
4 0   As above 13.  
4 1   As above 15.  
4 2   As above 17.  
4 3   As above 22.  
4 4   As above 24.  
4 5   As above 29.  
4 6   As above 24.  
4 7   GOK ‘ Kenya popul ati on situation anal ysi s’ (2013) 243.  
4 8   GOK ‘ Sessi onal Paper 10 of 2012 on Kenya Vi si on 2030’ (2012) ii. 
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pillar focusi ng on transfor mi ng t he de mocratic syst e m. ( The det ails of t his plan and its efficacy 

thus far will be unpacked in Chapt er Three.)  

Accor di ng t o t he Worl d Bank, bet ween 2015 and 2019 t he Kenyan economy was growi ng 

exponentiall y, wit h an average growt h rate of 5. 7%. 4 9  However, even wit h significant steps taken 

towar ds the i mpl e ment ation of t he 2010 constit ution t he soci o-econo mi c conditi ons of a si gnificant 

nu mber of Kenyans still leaves a l ot to be desired. While t he nati onal poverty rat e dropped from 

45. 2 % i n 2005 t o 36. 1% in 2015, when disaggregated, urban povert y act ually grew. 5 0  Accordi ng 

to t he Instit ute for Economi c Affairs – Kenya, it is esti mat ed t hat as of 2019 three milli on Kenyans 

were still livi ng i n extreme povert y and t he poverty escape rate is dis mall y low. 5 1   

Foll owi ng t he latest census in 2019, the Kenya Nati onal Bureau of St atisti cs ( KNBS) 

esti mat ed t hat 11. 6 million i ndi vi duals dropped out of school and ‘7. 1 million had never been t o 

school’.5 2  Furt her, ‘t he most common mode of solid waste disposal was burni ng in the open’, 

government collecti on of wast e onl y accounts for 6. 3%. 5 3  Onl y ‘22 % of indivi duals aged 3 years 

and above used i nternet whil e 10. 4 % used a comput er’.5 4  This is concerni ng in a country where 

pr ovisi on of government servi ces is graduall y shifting onli ne, and i n 2020 for exa mpl e, schooli ng 

was al most entirel y onli ne as a result of the COVI D- 19 pande mi c.   

Inequalit y re mai ns a challenge i n Kenya, i n ter ms of gender, wealt h stat us and regi on. For 

exa mpl e, in 2015/ 6, the richest 10 % of t he population earned 46 % of t otal earni ngs whil e t he 

poorest 10 % of t he population earned less t han 1%of total earni ngs. 5 5  Men consistently recei ve 

hi gher earni ngs than women, and wo men are more li kel y to be une mpl oyed. 5 6  

                     
4 9   Worl d Bank Gr oup ‘ Kenya Overvi ew’  (2021) https:// www. worl dbank. org/en/country/kenya/overvi ew 

(accessed 09 Sept e mber 2021).  
5 0   D J attani et al ‘ Poverty and econo mi c chall enges: Poli cy gaps anal ysi s’ (2020) 1. 
5 1   As above 3.  
5 2   Kenya Nati onal Bureau of Statisti cs (KNBS) ‘ 2019 Kenya popul ati on and housi ng census – Vol ume I V: 

Di stri buti on of popul ati on by soci o- econo mi c characteri sti cs’ (2020) 10.  
5 3   As above 11 & 317.  
5 4   As above 11 & 13.  
5 5   KNBS ‘I nequality trends and di agnosti cs i n Kenya: A j oi nt report of the Kenya Nati onal Bureau of Stati sti cs on 

mul ti di mensi onal i nequality' (2020) 125.  
5 6   As above.  

https://www.worldbank.org/en/country/kenya/overview
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1. 3.  Research questi on 

In li ght of t he above, t his research will mai nl y seek t o i dentify how far Kenya’s econo mi c policy 

is ali gned wit h its human rights obli gati ons, in particul ar t owar ds the realisation of soci o-econo mi c 

rights as recognised i n article 43 of t he Constit ution of Kenya, 2010.   

To ans wer t his questi on, this research will address the foll owi ng sub-questions: 

i. What does t he human ri ghts fra me wor k provi de regardi ng econo mi c policy? 

ii. What is Kenya’s econo mic policy under t he 2010 Constit uti on vis-à-vis t hat of t he 

ruli ng government ? 

iii. What is the state of the realisation of soci o-economi c ri ghts i n Kenya t hrough t he 

i mpl e ment ati on of its econo mi c policy?  

1. 4.  Research met hodol ogy 

Thi s mi ni-dissertati on relies on a qualitati ve research approach, wit h secondary research focusi ng 

on i nternati onal and regional human ri ghts i n treaties, interpretative documents and j urisprudence 

of t he treat y bodi es focusi ng particul arl y on state obli gati ons regardi ng soci o-econo mi c ri ghts. 

Kenyan stat utes, plans and policies relevant t o t he country’s econo mi c syste m and polici es, and 

the state of fulfil ment of soci o-econo mi c ri ghts are also revi ewed, al ongsi de qualitati ve and 

quantitati ve dat a and literat ure by schol ars and t hink tanks on t hese subj ects.  

1. 5.  Li terat ure revi ew   

The discourse on t he relevance of human ri ghts t o econo mi c policy has evolved from i nitiall y onl y 

accepti ng a ri ght t o property, to t hen rel uct antl y i ncor porati ng ci vil and political ri ghts and negati ve 

obli gati ons, but is now advanci ng t o understand and accept soci o-economi c ri ghts and positi ve 

obli gati ons on states t o, a mong ot her t hi ngs, be mor e i nvol ved i n mar kets t hrough deli very and 

regul ation. 5 7  Curtis asserts that human ri ghts is not neutral on matters of econo mi c policy, although 

                     
5 7   J Curti s (n 30) 2.  
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it is also not ‘compl et el y prescri ptive’, onl y providi ng li mitations t o economi c approaches wit h 

detri ment al i mpacts on hu man ri ghts.5 8  Si milarly, economi cs is never neutral because it is 

construct ed i n specific soci o-political and et hical cont exts.5 9   

Researchers across multipl e disci pli nes have i dentified struct ural vul nerabilities creat ed by 

the domi nant econo mi c syst e m t hat left several countries ill-prepared t o respond t o t he rapi d shifts 

de manded by t he COVI D- 19 pande mi c, especi ally when it comes t o t he conti nued prot ecti on of 

soci o-econo mi c rights.6 0  The pande mi c hit a worl d already deepl y di vi ded by extre me economi c 

inequalit y whi ch is ‘t he product of an expl oitati ve econo mi c syste m desi gned t o benefit a wealt hy 

and powerful few [ …] built on neoli beral econo mi cs and t he capt ure of politics by t he elites.’6 1  

Thi s pre-existi ng leani ng t owar ds neoli beral logi c expl ai ns t he e mphasis of i nitial 

government responses to t he pande mi c focusi ng on prot ecti ng busi nesses. The for mer UN 

Independent Expert on debt and human ri ghts, Juan Pabl o Bohosl avsky, hi ghli ght ed t his probl e m, 

flaggi ng t he danger of states pri oritising t he prot ection of econo mi es and businesses whil e showi ng 

a ‘lack of ent husi as m t o reduce i nequalities [or] ensure t he realisation of econo mi c and soci al ri ghts 

of all’ as t his coul d result in a ske wed recovery where a large popul ati on of t he worl d re mai ns 

unabl e t o access cruci al qualit y servi ces and t o regai n t heir liveli hoods.6 2   

Neoli beral econo mi c t heories have domi nat ed and directed econo mi c syste ms and soci o-

political strict ures for over t hree decades.6 3  Curtis describes the i mpact of this syste m as 

‘syste matically pri vilegi ng mar kets, fi nance and abstruse mat he matical concepti ons of human life 

over soci al val ues of solidarit y, distri buti ve j ustice, substantive equity and de mocracy’.6 4  The 

el e ments he na mes are i nextricabl y li nked t o t he realisation of soci o-economi c ri ghts at bot h gl obal 

                     
5 8   As above 7.  
5 9   As above 8.  
6 0   AE Ya mi n ‘ Trut hs and Li es about thi s Pande mi c: What are the l essons f or heal th ri ghts and soci al j usti ce?’ 

(2020) https:// www. gi -escr. org/covi d- 19- bl og- all-posts/truths- and-li es- about-thi s- pandemi c- what- are-the-
l essons-f or- heal th-ri ghts-and-soci al-j usti ce?rq=ali ci a%20yami n (accessed 14 August 2021).  

6 1   Berkhout et al (n 13) 20.  
6 2   JP Bohosl avsky ‘ COVI D- 19 - Econo my or Hu man Ri ghts? Fal se Dil emma’  (2020) https:// www. gi - escr. org/covi d-

19- bl og- all-posts/covi d- 19- econo my- or- human-ri ghts-fal se- dil emma?r q=j uan (accessed 14 August 2021).  
6 3   Curti s (n 30) 2. 
6 4   As above.  

https://www.gi-escr.org/covid-19-blog-all-posts/truths-and-lies-about-this-pandemic-what-are-the-lessons-for-health-rights-and-social-justice?rq=alicia%20yamin
https://www.gi-escr.org/covid-19-blog-all-posts/truths-and-lies-about-this-pandemic-what-are-the-lessons-for-health-rights-and-social-justice?rq=alicia%20yamin
https://www.gi-escr.org/covid-19-blog-all-posts/covid-19-economy-or-human-rights-false-dilemma?rq=juan
https://www.gi-escr.org/covid-19-blog-all-posts/covid-19-economy-or-human-rights-false-dilemma?rq=juan
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and nati onal level. Accor di ngl y, this secti on now t urns t o a revi ew of the literat ure on t he 

intersecti on of economi c policy and human ri ghts in Kenya.  

1. 5. 1. Econo mi c policy and hu man ri ghts i n Kenya  

The eradicati on of poverty and t he provisi on of basi c servi ces has been on Kenya’s econo mi c 

agenda si nce i ndependence,6 5  and are now e mbedded in Kenya’s Visi on 2030 and the Bi g Four 

Agenda, whi ch e mbodi es the pri orities under t he Third Medi um Ter m Pl an (MTP III) 2018 – 2022 

of Vi si on 2030.  

As observed above, while Kenya has succeeded i n reduci ng overall povert y, urban povert y 

is still on the increase, where absol ut e povert y is the i nabilit y t o enj oy ones soci o-econo mi c 

rights.6 6  Econo mi sts at the Instit ute of Econo mi c Affairs – Kenya attribute this partly to inefficient 

government i nterventi ons whi ch dist ort the market.6 7  Chiefly, they criticised the devel opment 

appr oaches adopt ed for faili ng t o ensure t hat all segments of t he popul ati on benefitted from t he 

recorded econo mi c growth.6 8  In response t o t his, the economi sts recommend that ‘government 

policies shoul d support “gr owt h from bel ow” t o sustai n most peopl e t o escape from povert y’ 

incl udi ng t hrough great er invest ment i n agricult ure, support for s mall businesses and safet y nets 

‘buil di ng human capital and producti vity’.6 9  While these recommendations may be economi cally 

sound, t hey see m t o have a bias for producti vit y and shifti ng t he responsi bility for getti ng out of 

povert y on t he indi vi duals, rat her t han seeki ng an approach more aligned wit h ensuri ng t he 

struct ural shifts required to creat e a more j ust econo my where peopl e are abl e t o t hri ve and enj oy 

their ri ghts. 

Fe w aut hors expressl y connect questi ons of economi c policy as a whol e and human ri ghts. 

It is more common t o fi nd literat ure on elements of econo mi c policy such as taxati on and budgeti ng 

and t heir relati on t o socio-econo mi c ri ghts. To further illustrate t his, Waris and Latif observe t hat 

in t he drafti ng of t he Int ernati onal Covenant on Econo mi c, Social and Cult ural Ri ghts (I CESCR), 

                     
6 5   Jattani et al (n 50). 
6 6   As above 2.  
6 7   As above.  
6 8   As above 13.  
6 9   As above.  
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fiscal matters were left to domestic governments t o address and were assumed t o have no 

relati onshi p t o fi nanci ng the realisation of human rights.7 0  This disconnect bet ween thi nki ng 

around human ri ghts and t hi nki ng on fiscal policy, coupl ed wit h the entrenchment of t he 

mi sconstrui ng of t he concept of progressi ve realisation led t o t he margi nalisation of soci o-

econo mi c rights, especi ally a mong states wit h a more capitalist orientation. 7 1  These states instead 

centred t he idea of benevol ence from t he state i n the for m of soci al welfare pr ogra ms whi ch woul d 

be funded if the state felt their budget coul d support it.7 2  

At  t he nati onal level, Waris and Latif summarise t he fra me wor k for i mplement ati on of 

soci o-econo mi c ri ghts under t he Kenyan constituti on as ‘legislati on, budget ary allocati on, and 

infrastruct ure’.7 3  Once again, economi c consi derati ons for the realisation of soci o-economi c rights 

are li mited t o fi nanci ng rat her t han a syste mi c reflecti on of t he economi c syst e m and policy t hat 

woul d support the full i mpl e ment ati on of t he ri ghts, even i n li ght of progressi ve realisation.  

Where aut hors do connect the realisation of soci o-econo mi c rights wit h a systemi c anal ysis, 

it is often i n t he perspective of devel opment. Mui gua, for exa mpl e, discusses t he i mport ance of t he 

realisation of soci o-econo mi c ri ghts for sustai nable devel opment in Kenya,7 4  although he takes a 

br oad approach t o t he drivers of sustai nabl e development, he does not critique t he interventi ons 

required t o propel sustainabl e devel opment, nor does he discuss t he overall econo mi c policy and 

syste m.  

Fr om t he literat ure availabl e, anal yses on t he state of t he realisation of soci o-econo mi c 

rights scarcel y eval uat e the pot ential or i mpact of econo mi c policy. Li ke wi se, eval uati ons of 

econo mi c policy and pri orities, while t hey do i ncl ude revi ews of access t o soci al or public servi ces, 

these are rarel y fra med as ri ghts wit h correspondi ng state obli gati ons. This t hesis seeks t o 

contri bute t owar ds bri dging t his gap.  

                     
7 0   A Wari s & LA Latif ‘ Fi nanci ng the pr ogressi ve reali sati on of soci o econo mi c ri ghts i n Kenya’ (2015) 8 Uni versity 

of Nai robi Law J our nal  6.  
7 1   As above.  
7 2   As above 7.  
7 3   As above 14.  
7 4   K Mui gua ‘ Act uali si ng Soci o- Econo mi c Ri ghts f or Sustai nabl e Devel op ment i n Kenya’ (2019).  
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Ho wever, a growi ng number of aut hors are now maki ng t he connecti on between econo mi c 

policy and human ri ghts. Balakrishnan i n particular has done si gnificant wor k on t his t opi c and 

observes t hat wit hi n government, the relevance of hu man ri ghts t o econo mi c policy is rarel y seen. 

Hu man ri ghts are seen as relevant t o mi nistries of j ustice or housi ng, but not t o mi nistries of 

fi nance.7 5  These aut hors acknowl edge t hat human rights law is not economi cally neutral and 

alt hough ‘human ri ghts do not dictate a particul ar ki nd of econo mi c policy in ter ms of t he public 

or pri vat e provisi on of rights[ …] t hey nevert hel ess require a state t hat is strong and charged wit h 

the dut y and capacit y t o fulfil ri ghts.’7 6  At t he sa me ti me, more and more human rights experts are 

expressl y calli ng for great er invest ment i n public services,7 7  and de monstrating the consistent 

interpretation of human rights law t o j ustify public provisi on of services necessary for t he 

enj oyment of soci o-econo mi c ri ghts7 8  Whi ch directly challenges the capitalist legacy of a li mited 

state i nvol ve ment i n t he mar ket. This t hesis adds nuance t o t hese proposals by expl ore t heir legal 

basis and practicalit y. 

Buil di ng up on t hese recent devel opments, ci vil soci et y i n Sout h Africa launched a proj ect t o 

atte mpt a state-level analysis of t he i nteracti on between economi c policy and human rights.7 9  This 

pr oj ect has established several i mport ant assertions such as t he potential of human ri ghts t o 

‘devel op alternati ve measures of progress wit hi n economi cs’,8 0  and the i mportance of ideol ogical 

cl arit y when unpacki ng the i nteracti on bet ween economi c policy and human rights.8 1  The project 

has also de monstrated the funda ment al need t o go beyond anal yses of el e ments of econo mi c 

syste ms, such as budgets, to utilise human ri ghts for ‘deeper confront ati ons [of] the assumpti ons 

                     
7 5   Bal akri shnan et al (n 18) 15.  
7 6   J Curti s & R Bal akri shnan ‘ Advanci ng Hu man Ri ghts through Econo mi cs an i ntervi ew wi th Pr of essor Radhi ka 

Bal akri shnan’ (2016) https://www. l se. ac. uk/soci ol ogy/assets/docu ments/hu man-ri ghts/HR- SO- 5. pdf 
(accessed 18 Sept e mber 2021). 

7 7   L Farha, et al ‘ Covi d- 19 has exposed the catastrophi c i mpact of pri vati si ng vital servi ces’ (2020) The Guar di an. 
See al so ‘ Enough i s enough: a conversati on wi th i nternati onal human ri ghts experts on privati sati on and 
publi c servi ces’ (2020) 
https://stati c1. squarespace. co m/st ati c/5a6e0958f 6576ebde0e78c18/t/5f 96eb05acd4d05279028f 13/1603726
086648/2020- 10- 19- Event-Summar y. pdf (accessed 18 Septe mber 2021).  

7 8   Ja mes on & Aubry ( n 36). 
7 9   I nstitute f or Econo mi c Justi ce et al (n 6). 
8 0   As above 21.  
8 1   As above.  

https://www.lse.ac.uk/sociology/assets/documents/human-rights/HR-SO-5.pdf
https://static1.squarespace.com/static/5a6e0958f6576ebde0e78c18/t/5f96eb05acd4d05279028f13/1603726086648/2020-10-19-Event-Summary.pdf
https://static1.squarespace.com/static/5a6e0958f6576ebde0e78c18/t/5f96eb05acd4d05279028f13/1603726086648/2020-10-19-Event-Summary.pdf


1 4  
 

underpi nni ng ort hodox macroecono mi c policy’.8 2  This is dee med necessary to challenge 

pr obl e matic econo mi c appr oaches and practices whi ch are 

justified and underpi nned by particul ar econo mi c t heories whi ch i n t urn have been present ed as bei ng 

an uncont ested ‘trut h’ and have become hege moni c. If we are t o cont est these policies, we need t o 

tackl e t he underl yi ng t heoretical arguments that are used t o defend t he m.  

It is agai nst this backgr ound t hat t his st udy i nterrogat es Kenya’s economi c policy and its i mpact 

on t he realisation of socio-econo mi c ri ghts. This research atte mpt s t o fill so me of t he gaps i n t he 

literat ure, incl udi ng developi ng t he literat ure on the i ntersecti on of human rights and econo mi c 

policy i ncl udi ng t he i mperatives human ri ghts law presents t o direct econo mic policy, and l ooki ng 

at Kenya i n particul ar, and presenti ng an anal ysis of t he economi c syst em and policy approach, 

the contri buti on t o t he realisation of soci o-econo mi c ri ghts and recommendati ons for ri ghts-

ali gned econo mi c syste ms.  

1. 6.  Scope and li mitati ons  

Thi s st udy focuses on the i nteracti on bet ween econo mi c policy and soci o-econo mi c ri ghts i n 

Kenya. Whil e acknowl edgi ng t hat t here is a broad range of ext ernal and hist orical fact ors t hat 

i mpact on domestic econo mi c policy t his paper limi t s itself pri marily t o a di scussi on of domestic 

el e ments and t o econo mi c policy and t he state of soci o-econo mi c rights since t he adopti on of t he 

current Constit ution of Kenya, 2010. The research is also li mit ed t o reflections on t he econo mi c 

syste m i n Kenya, alt hough due t o li mited literat ure wit h t his focus, it may rely on literat ure wit h a 

br oader purvi ew.  

Inas much as t his paper focuses on t he realisation of soci o-econo mi c ri ghts, it recogni ses 

the int erdependence and indi visi bility of ri ghts and acknowl edges that t he realisations of soci o-

econo mi c rights advances ci vil and political ri ghts and vi ce versa. The paper onl y focuses on soci o-

econo mi c ri ghts because these are more directly related wit h well-bei ng metrics.  

                     
8 2   As above 22.  



1 5  
 

It is also i mport ant t o clarify t hat this t hesis does not seek t o carry out an impact assess ment 

of t he econo mi c policy, whi ch woul d require compl ex anal ysis and determi nation of causality.8 3  

Thi s woul d be t oo great an undertaki ng t hat cannot  be effecti vel y carried out wit hi n the li mit ati ons 

of t his mi ni-dissertati on.  

1. 7.  Struct ure 

Thi s dissertati on is comprised of four chapt ers. The first chapt er provi des an overvi ew of t he 

pr obl e m and t he questi ons the research seeks to ans wer. It also discusses t he relevant literat ure on 

the topi c, hi ghli ghti ng gaps and opport unities t o deepen t he discourse on the t opi c. Chapt er Two 

unpacks t he legal fra mewor k for soci o-econo mi c rights i n Kenya and provisi ons of human ri ghts 

law relevant t o econo mi c policy. It also expl ores relevant econo mi c t heories. Chapt er Three 

e mbar ks on a revi ew of Kenya’s econo mi c policy under t he 2010 constit ution vis-à-vis t he 

government’s econo mi c policy fra me wor k and assesses t he ext ent t o whi ch these policies can lead 

to t he realisation of socio-econo mi c ri ghts i n Kenya. Chapt er Four t hen dra ws concl usi ons on 

whet her Kenya’s economi c policy is ali gned wi th the realisation of socio-econo mi c ri ghts and 

maki ng recommendati ons on t he conditi ons necessary for econo mi c policy t o support t he 

realisation of t hese ri ghts.  

  

                     
8 3   Curti s & Bal akri shnan ( n 76). 
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CHAPTER TWO – THEORETI CAL AND LEGAL FRAME WORK 

2. 1.  Introducti on 

Thi s chapt er ai ms t o provide the theoretical and legal fra me wor k i nfor mi ng and gui di ng t his thesis.  

It is di vi ded i nt o t wo secti ons. The first secti on sets out t he t heoretical fra me wor k, unpacki ng 

select ed t heories t hat are relevant t o connecti ng econo mi c policy wit h human ri ghts t o advance t he 

realisation of soci o-econo mi c ri ghts, particul arl y in an African cont ext. The second secti on sets 

out t he legal fra me work for soci o-econo mi c rights i n Kenya, covering t he domesti c and 

internati onal law relevant t o soci o-econo mi c rights, and t he provisi ons of human ri ghts law 

relevant t o economi c policy. This lays t he foundati on for a human rights audit of Kenya’s 

econo mi c policy si nce t he adopti on of t he current constit ution i n 2010.  

2. 2.  Theoretical fra me work  

Theories are i mport ant for struct uri ng coherent syst e ms of t hought and underpi nni ng narrati ves 

whi ch t hen shape policy and practice. This section presents economi c t heories whi ch may not 

expressl y make t he connecti on wit h human ri ghts fra med as such, but do underpi n val ues of 

pri oritising t he well-bei ng of t he indi vi dual and t he communities t hey exist wi t hi n. Attenti on here 

is centred on econo mi c de mocracy, whi ch focuses on de mocratisi ng t he econo my and gi vi ng 

wor kers and t he peopl e a great er say i n econo mi c policy and practices. This theor y is enhanced by 

the African econo mi c humani s m t heory whi ch centres African communitarian val ues i n econo mi c 

pri nci pl es and policy.  

2. 2. 1. Econo mi c de mocracy  

De mocracy can be defi ned as a syste m where everyone has a ri ght t o have a say i n how t he syst e m 

is organised, whet her directl y or t hrough t heir de mocratically elected representatives. 8 4  While 

some argue t hat some level of aut horitarianis m is necessary for devel opment, citi ng countries li ke 

                     
8 4   ‘ Merri am- Webster Di cti onary’  https:// www. merri a m- webster. com/ di cti onary/de mocracy (accessed 19 

Oct ober 2021). 

https://www.merriam-webster.com/dictionary/democracy
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Chi na i n t heir anal ysis, ot hers argue t hat de mocratic devel opment is not onl y possi bl e but also 

necessary, particul arl y i n Africa.8 5   

So me aut hors i dentify t he lack of de mocracy withi n econo mi c syste ms as contri buti ng t o 

the persistent mi s mat ch bet ween econo mi c poli cies and popul ar needs. For instance, Cu mbers has 

stated t hat  

Or di nary citizens have very little say i n how t he capitalist econo my wor ks. This applies at t he 

macr o level – how t he econo my as a whol e functi ons, who controls it and makes the key decisi ons 

on i nvest ment, what to produce, how and what to tax, what t o regul ate and what is produced. And 

it applies at the i ndi vi dual level of accessi ng econo mi c resources t o lead decent lives, in a way t hat 

is fair to ot hers and sustai nabl e i n cari ng for the planet and fut ure generati ons.8 6  

The foll owi ng secti on outlines t he econo mi c de mocracy t heory as post ul ated by Schwei ckart and 

el aborat ed by Cu mbers, whi ch advocat es for great er i nfusi on of de mocratic pri nci pl es i n t he 

or ganisation and operati on of t he econo my.  

Schwei ckart’s econo mi c de mocracy  

Econo mi c de mocracy, initiall y present ed by Schwei ckart in 1992, and confir med i n his fift h 

iteration of t he theory in 2011, 8 7  can be loosel y described as a combi nation of the strengt hs of 

soci alis m, capitalis m and cooperati vis m, or in short ‘a worker self- managed market socialis m’.8 8  

The basic ele ments of econo mi c de mocracy as posited by Schwei ckart are: 

1.  Each productive ent erprise is managed de mocraticall y by its workers; 

2.  The day-t o-day econo my is a market econo my: raw materi als and consumer goods are bought 

and sol d at prices det er mi ned by t he forces of suppl y and de mand;  

3.  Ne w i nvest ment is soci ally controlled: the i nvest ment fund is generated by taxati on and 

di spensed accordi ng t o a democratic, market-confor mi ng pl an.8 9  

                     
8 5   O Edi gheji ‘ A De mocrati c Devel op ment al State i n Afri ca? A concept paper’ (2005). 
8 6   A Cu mbers ‘ Econo mi c de mocracy: why handi ng power back to the peopl e will fi x our broken syste m’ (2019) 

The Conversati on https://theconversati on. com/ econo mi c- de mocracy- why- handi ng- power- back-to-the-
peopl e- will-fi x- our- broken-syste m- 126122 (accessed 19 Septe mber 2021).  

8 7   D Schwei ckart After Capi tali sm ( 2011). 
8 8   D Schwei ckart ‘ Econo mi c Democr acy: A wort hy soci alis m that woul d reall y work’ (1992) 56 Sci ence & Soci ety 

18 - 19.  
8 9   As above 19.  

https://theconversation.com/economic-democracy-why-handing-power-back-to-the-people-will-fix-our-broken-system-126122
https://theconversation.com/economic-democracy-why-handing-power-back-to-the-people-will-fix-our-broken-system-126122
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Under an econo mi c de mocracy, alt hough wor kers control t he producti on process, they do not own 

the means of producti on.9 0  This is owned by the societ y. Schwei ckart further posits that it is 

essential to mai nt ai n t he mar ket econo my pri marily t o avoi d t he risk inher ent i n Sovi et soci alis m 

of over-concentrating power i n one entit y or person, whi ch coul d promot e aut horitarianis m and 

has proven t o be inefficient.9 1   

Hu man ri ghts advocates may have some reservations advocati ng for t he pri macy of t he 

mar ket. Evi dence shows  that for some sect ors, particul arl y t hose essential for t he enj oyment of 

soci o-econo mi c rights, leavi ng it to mar ket forces onl y t o det er mi ne suppl y and pri oritisati on oft en 

accel erat es t he risk of potential vi ol ations or abuse of soci o-econo mi c ri ghts as several, particul arl y 

mar gi nalised, popul ations will be unabl e t o access the servi ces and consequentl y are excl uded from 

enj oyi ng t hese rights.9 2  This is the case regardl ess of the nat ure of the act ors delivering the services. 

Therefore, it is possi bl e for non-profit or even state-owned enterprises t o still operate i n a way t hat 

advances mar ket l ogic.9 3  Thi s has been t he gripe, particularly wit h the advance ment of market 

account ability as t he response to governance failures in states such as Kenya. 9 4  However, 

Schwei ckart miti gat es t his risk by allowi ng for stat e regul ation, i ncl udi ng price controls, ‘ when 

the mar ket malfuncti ons’,9 5  whi ch arguabl y includes the market failing to serve certai n 

popul ati ons.  

The capitalist nat ure of the mar ket is furt her mi tigated by t he third feature: the soci al 

control of i nvest ments.9 6  Under an econo mi c de mocracy, funds for public invest ment are generated 

by taxi ng capital and what to i nvest in is det er mi ned by t he peopl e, whet her directl y, or as is more 

often t he case, through a represent ative legislat ure, rat her t han excl usi vel y by t he executi ve. This 

                     
9 0   As above 20.  
9 1   As above 21.  
9 2   See f or exa mpl e UN Speci al Rapporteur f or extre me poverty and hu man ri ghts, Phili p Al ston ‘ Pri vati sati on, 

extre me poverty and hu man ri ghts’ (2018); Gui di ng Pri nci ples on the hu man ri ghts obli gati ons of States to 
pr ovi de publi c educati on and to regul ate pri vate i nvol ve ment i n regul ati on ( Abi dj an Pri nci pl es) (2019) 
Pr ea mbl e.  

9 3   UN Speci al Rapporteur on the ri ght to educati on, Ki shore Singh ‘ Protecti ng the ri ght to educati on agai nst 
commerci ali zati on’ (2015).  

9 4   UN Speci al Rapporteur f or extre me poverty and human ri ghts, Phili p Al ston ( n 92) 23. See al so Gl obal 
Educati on Moni tori ng Report Tea m Account ability i n educati on: meeti ng our commi t ments; Gl obal educati on 
moni tori ng report, 2017/8 ( 2017) 49 - 53.  

9 5   Schwei ckart (n 88) 21.  
9 6   As above.  
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control or planni ng is not for t he entire econo my,  onl y for new i nvest ments, and is particul arl y 

i mportant for i nvest ments ‘related t o t he provisi on of free goods and services, e. g. infrastruct ure, 

possi bl y schools, urban mass transit, basic research facilities …’. 9 7  To avoi d the risk of inefficiency 

to t he poi nt of maki ng the approach unwor kabl e, de mocratic decisi ons on i nvest ments may be 

taken by t he relevant legislat ure, wit h a process that i ncl udes public partici pati on: heari ng from 

experts as well as t he general public, after whi ch the legislat ure deci des on what and how much t o 

invest in t hese public goods. 9 8  

Cu mbers’ econo mi c t heory  

The econo mi c de mocracy t heory was recentl y updat ed by Cu mbers, who also proposes t hree mai n 

pillars wit h some si mil arity t o t hose present ed by Schwei ckart. Cu mbers’ first pillar of econo mi c 

de mocracy is i ndi vi dual econo mi c ri ghts, contrary to ol der models of economi c de mocracy whi ch 

focused on collecti ve approaches.9 9  For i ndi vi dual rights, his mai n intervention is the introduction 

of a uni versal basic i ncome. 1 0 0  

Cu mbers’ second pillar is de mocratic collecti ve ownershi p where ‘t he indivi dual shoul d 

also have ownershi p rights and control over the wor k they do and how it is used’. 1 0 1  Increasi ng 

de mocratic collective ownershi p wit hi n the economy coul d be achieved t hrough more e mpl oyee 

ownershi p, cooperati ve or mut ual soci eties, and more de mocratic control of public entities. Wit h 

respect t o t he wi der transfor mati ve pot ential of greater e mpl oyee ownership or represent ati on i n 

company boards,1 0 2  the challenge wit h this proposal is that it presupposes an economy where 

maj orit y of t he wor kers are i n for mal e mpl oyment whi ch is not al ways the case. In Kenya for 

exa mpl e, in 2020 83 % of empl oyed Kenyans worked in the infor mal sect or.1 0 3  In such contexts, 

the ot her for ms of de mocratic collecti ve ownership, such as cooperati ves, are better suited.  

                     
9 7   As above, 25.  
9 8   As above 25 – 26.  
9 9   Cu mbers ( n 86). 
1 0 0  As above.  
1 0 1  As above.  
1 0 2  As above.  
1 0 3  KNBS ‘ Econo mi c Survey 2021 Hi ghli ghts’ (2021) 19.  
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A particul arl y i mport ant ele ment of t his second pillar is Cu mbers’ observati on t hat t he 

gr owi ng wave of ‘re muni ci palisation’ or de-pri vatisation (t he transfer of previ ousl y pri vatised 

servi ces back t o public ownershi p and management pri maril y taki ng place i n t he wat er sect or 

around t he worl d),1 0 4  while i mportant, is not enough where these public entities are operated in 

ways t hat still keep t he m disconnected from and unaccount abl e t o t he people.1 0 5   

Therefore, econo mi c democracy requires not only t hat t he wor kers should have a great er 

say i n t he runni ng of t he econo my, but t he peopl e to be subst anti vel y and effecti vel y invol ved as 

well. This ali gns wit h recent devel opment s i n socio-econo mi c ri ghts where, for i nstance, under t he 

ri ght t o educati on, t he definiti on of a public school goes beyond merel y those owned and managed 

by t he state t o i ncl ude t hose ‘effecti vel y controlled and managed by …genui ne represent ati ves of 

the popul ation t hey serve; and not at the servi ce of any commercial or ot her expl oitati ve i nterests 

that under mi nes learners’ right to education’.1 0 6  This consolidates the move ment in the education 

sect or agai nst the i nvol vement of commercial interests i n educati on whi ch have been found t o cl aw 

back t he nat ure of education as a public good. 1 0 7  This move ment has resulted in significant 

decisions taken by the World Bank1 0 8  and the European Parliament1 0 9  to prohi bit any fundi ng to 

pri vat e commercial educati on provi ders. Chi na has recentl y foll owed suit wi t h t he i ntroducti on of 

regul ations prohi biti ng for-profit commerci al pri vate t ut ori ng. 1 1 0  

The t hird pillar is public participation at the level of policy maki ng for the economy. 1 1 1  

Initiati ves such as participat ory budgeti ng whi ch go beyond t he peopl e merel y bei ng consult ed on 

the state-drafted budget, to act uall y gi vi ng t he people a percent age of t he budget t o all ocat e t o t heir 

                     
1 0 4  Publi c fut ures gl obal database https://publi cf utures. org/ (accessed 19 Sept e mber 2021). See al so Wat er 

re muni ci pali sati on tracker http: // www. re muni ci pali sati on. org/ (accessed 19 Sept e mber 2021).  
1 0 5  Cu mbers ( n 86). 
1 0 6  Abi dj an Pri nci pl es ( n 92) Gui ding Pri nci pl e 2 ( b) & (c). 
1 0 7  UN Speci al Rapporteur on the ri ght to educati on, Ki shore Singh ( n 93) para 62.  
1 0 8  Worl d Bank Gr oup ‘I FC freeze on i nvest ment i n K- 12 pri vate,  fee-chargi ng educati on’ (2020) 

htt ps:// www.ifc. org/ wps/ wcm/ connect/i ndustry_ext_content/ifc_external _cor porate_site/educati on/ 
(accessed 9 Oct ober 2021)  

1 0 9  Eur opean Parli ament ‘ Resol uti on of 13 Nove mber 2018 on EU devel op ment assi stance i n the fi el d of 
educati on’ (2018/2081(I NI)) https:// www. eur oparl. eur opa.eu/doceo/docu ment/TA- 8- 2018-
0441_EN. ht ml ?redi rect para 12 (accessed 9 Oct ober 2021).  

1 1 0  ‘ Chi na bans commerci al school tutori ng i n over haul of $100bn sect or’ Busi ness Day (2021)  
htt ps:// www. busi nessli ve. co.za/bd/ worl d/asi a/2021- 07- 25-chi na- bans-commerci al-school -tut ori ng-i n-
over haul - of- 100bn-sect or/ (accessed 25 Oct ober 2021). 

1 1 1  Cu mbers ( n 86). 

https://publicfutures.org/
http://www.remunicipalisation.org/
https://www.ifc.org/wps/wcm/connect/industry_ext_content/ifc_external_corporate_site/education/
https://www.europarl.europa.eu/doceo/document/TA-8-2018-0441_EN.html?redirect
https://www.europarl.europa.eu/doceo/document/TA-8-2018-0441_EN.html?redirect
https://www.businesslive.co.za/bd/world/asia/2021-07-25-china-bans-commercial-school-tutoring-in-overhaul-of-100bn-sector/
https://www.businesslive.co.za/bd/world/asia/2021-07-25-china-bans-commercial-school-tutoring-in-overhaul-of-100bn-sector/
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pri orities, have been shown t o produce better outcomes for soci o-econo mi c rights i n some cases 

as t he peopl e pri oritise i nvest ment i n healt h and educati on i n areas previ ously mar gi nalised. 1 1 2   

Whi l e t hese theories present a progressi ve, workabl e approach t o a more sust ai nabl e 

econo my, t hey are disti nctly Eur o-centric and western i n t heir perspecti ves and prescri pti ons. It is, 

therefore, necessary t o aug ment t his t heoretical fra me wor k wit h a t heor y t hat capt ures t he 

particul arities of African cont ext, as discussed i n the next secti on.  

2. 2. 2. Af ri can econo mi c humanis m 

Refl ecti ng on t he state of t he soci o-econo mi c and ecol ogi cal conditi on i n Afri ca, Fagunwa 

observes t he cri ppli ng effect of t he persistence of capitalistic ‘col oni al econo mi c struct ures and 

val ues’, citing t his as a significant part of t he cause of Africa’s continued soci o-econo mi c 

struggl es.1 1 3   

In response to t his condition, Fagunwa and ot hers have present ed Ubuntu and Afri can 

hu mani s m as t he indispensabl e means by whi ch one can rei magi ne African econo mi es for j ust 

devel opment.  African hu mani s m is wi del y associated wit h Ubunt u and its varied manifest ati ons 

across t he conti nent such as the Gada syste m i n Ethi opia.1 1 4  Ubunt u is mai nl y characterised by the 

noti on of i nterconnect edness and i nt erdependence of persons wit hi n the communit y, and t herefore 

the communal havi ng pri macy over the indi vi dual.1 1 5  It elevates the di gnity and equality of the 

peopl e and calls for solidarity.1 1 6  However, Fagunwa adds the i mportant qualification that these 

feat ures are much less evi dent i n present day Afri ca, wit h t he destruction of t hese val ues 

preci pitated by slavery and col oni alis m but accelerated i n t he post-col onial state and t he stark 

inequalit y.1 1 7   

                     
1 1 2  M Toucht on & B Wa mpl er ‘I mpr ovi ng soci al well- bei ng through new de mocrati c i nstituti ons’ (2013) cited i n 

Cu mbers ( n 86).  
1 1 3  T Fagunwa ‘ Ubunt u: Revi siti ng an endangered Afri can phil osophy i n quest of a pan- Afri cani st revol uti onary 

i deol ogy’ Geneal ogy (2019) 1 – 2.  
1 1 4  As above 4.  
1 1 5  As above.  
1 1 6  As above.  
1 1 7  As above 6.  
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The essence of African econo mi c humanis m, as put for war d i nitiall y by Bhengu and lat er 

by Edozi e, is a ‘communit y-based economy’ or ‘solidarity economy’.1 1 8  Its three mai n precepts 

are ‘soci al prosperit y over i ndi vi dual prosperit y, respect for a nat ural soci al order over crass 

mat erialis m, and communal ownershi p over the mode of production.’1 1 9  Its e mphasis is therefore 

on ‘human needs, interests and di gnit y’ based on compl e ment arit y and solidarit y. 1 2 0   

Thi s t heory echoes the post-col oni al econo mi c discourse on African soci alis m advanced 

by several African leaders, incl udi ng Nkrumah, and  Nyerere.1 2 1  Nkrumah, for exa mpl e, sought to 

ret urn to economi c practices consistent wit h pre-col onial Africa, communalis m i n particular.1 2 2  

Edozi e credits Nyerere as bei ng t he onl y African leader at the ti me of i ndependence t o i mpl e ment 

an econo mi c syste m t hat significantl y e mbodi ed African econo mi c humanist pri nci pl es. She 

descri bes Nyerere’s Ujamaa as a combi nati on of communalis m (itself a for m of Afri can 

hu mani s m) and soci alism. 1 2 3  This theory is connected to  the African renaissance theory whi ch 

feat ures t wo mai n strands of t hought, one focusi ng on African hist ory and cult ure (t he Africanist 

perspecti ve) and t he other ( whi ch is more t he focus of t his paper) focusi ng on econo mi c 

advance ment ai mi ng t o centre t he African nationalist val ues and t he struggl e agai nst neo-

i mperialis m and t owar ds true (economi c) i ndependence. 1 2 4  

Ho wever, some aut hors have war ned agai nst a romanticisati on of t he pre-col oni al 

Afri ca,1 2 5  and an i nadequate appreciation of the pervasi veness of the i mpact of col onialis m and 

col oni alit y, and t he persistence of neo-col onialism. 1 2 6  Equally, scholars also warn agai nst the 

romanticisation of t hese post-col oni al econo mi c arrange ments. Uj amaa and Afri can soci alis m 

                     
1 1 8  M Bhengu ‘ Deepeni ng Afri ca’ s econo mi c devel op ment: An Afri can perspecti ve’ The East Afri can Co mmuni ty 

Regi onal Conf erence: Devel opment, Gr owt h and Power of the GDP: An Afri can Phil osophi cal Gr oundi ng 
Ka mpal a (2014) cited i n RK Edozi e “Pan” Afri ca Ri si ng: The cul tur al and politi cal econo my of Ni geri a’ s Afri -
capi tali s m and Sout h Afri ca’ s Ubunt u busi ness (2017) 87.  

1 1 9  As above.  
1 2 0  As above 84.  
1 2 1  RK Edozi e ‘ The phil osophy of Afri can econo mi c humani s m: Ubunt u and Afri -capi tali s m as case studi es’ i n RK 

Edozi e “Pan” Afri ca Ri si ng: The cul tural and politi cal economy of Ni geri a’ s Afri -capi tali s m and Sout h Afri ca’ s 
Ubunt u busi ness (2017) 80.  

1 2 2  As above 84.  
1 2 3  As above 85.  
1 2 4  As above 86 – 87.  
1 2 5  Fagunwa ( n 113) 3. 
1 2 6  S Ta mal e Decol oni zati on and Afr o- Fe mi ni s m ( 2020). 
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have si nce been det er mi ned t o have largel y failed in t heir atte mpt s t o transfor m African econo mi es 

and soci eties for a variety of reasons incl udi ng a disconnect bet ween t he pl ans and t he local 

realities, and state capt ure by bureaucrats who still embodi ed capitalist pri nci ples.1 2 7  African 

soci alis m (li ke several other devel opment agendas si nce) has also been criticised for faili ng t o 

‘articul ate an effecti ve concept of ri ghts t hat positi vel y li nk human ri ghts to devel opment i n 

relati on t o [t he African] cult ure and history’.1 2 8  Therefore, any attempts to draw from t hese theories 

wi ll need t o i nterrogate and correct for t he ele ments that preci pitated their fail ure.  

Afri can econo mi c humanis m adds t o t he theory of econo mi c de mocracy set out above 

because it takes i nt o account Africa’s uni que cont ext wit h respect to t he relevance of slavery, 

col onisati on and neo-coloni alis m i n constructi on of t he present econo mi c order whi ch was not 

covered i n det ail under econo mi c de mocracy, despite t he i mport ance of econo mi c de mocracy t o 

the realisations of economi c independence and by extensi on, human rights.1 2 9  African economi c 

hu mani s m also acknowl edges the existence of econo mi c cult ures and values i ndependent of t he 

col oni al onsl aught, alt hough t hese coul d be better devel oped t o address t he feat ures t hat frustrat ed 

the success of African econo mi c approaches in t he past and t o resonate wit h the present day cont ext 

and challenges. In t his way, it contri butes t owar ds the atte mpt t o reconstruct an econo mi c syst e m 

better suited to respond to t hese realities. 

2. 3.  Legal Fra me work  

Havi ng exa mi ned t he t heories relevant t o transformati ve econo mi c approaches, t his secti on now 

turns t o a discussi on of t he relevant legal fra me work pertai ni ng t o soci o-econo mi c ri ghts i n Kenya, 

and provi des an overvi ew of t he human ri ghts law pr ovisi ons relevant t o econo mi c poli cy. The 

Constit uti on of Kenya 2010 establishes t he legal fra me wor k for soci o-econo mi c ri ghts i n Kenya 

                     
1 2 7  B I bhawoh & JI Di bua ‘ Deconstructi ng Uj a maa: The l egacy of Juli us Nyerere i n the quest for soci al and 

econo mi c devel opment i n Africa’ (2003) 8 Afri can Jour nal of Politi cal Sci ence.  
1 2 8  K Appi agyei- At ua ‘ Bumps on the road: A criti que of how Africa got to NEPAD’ (2006) 6 African Hu man Ri ghts 

Law J our nal 25.  
1 2 9  J Massad ‘ Econo mi c de mocracy i s the mi ssi ng li nk i n the struggl e f or human ri ghts’ Mi ddl e East Eye (2021) 

htt ps:// www. mi ddl eeasteye.net/opi ni on/arab-spri ng- US- econo mi c- de mocracy-shoul d- be- heart- our- gl obal -
struggl e (accessed 28 Oct ober 2021).  

https://www.middleeasteye.net/opinion/arab-spring-US-economic-democracy-should-be-heart-our-global-struggle
https://www.middleeasteye.net/opinion/arab-spring-US-economic-democracy-should-be-heart-our-global-struggle
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and i ncorporat es i nternational human ri ghts law. For t his reason, t his secti on will discuss bot h t he 

do mestic and t he int ernational legal fra me wor k pertai ni ng t o soci o-econo mic rights.  

2. 3. 1. Muni ci pal legal fra me work for soci o-econo mi c ri ghts i n Kenya 

Soci o-econo mi c ri ghts in Kenya were not i ncl uded i n t he constit ution until 2010 when a ne w 

constit ution was promul gat ed. The constit ution now not onl y expressl y recognises econo mi c and 

social rights,1 3 0  it also  makes the m j usticiable.1 3 1  Article 43 of the constitution enumerates the 

ri ghts t o: 

a) the hi ghest attai nabl e standard of healt h, whi ch i ncludes t he ri ght to healt hcare servi ces, 

incl udi ng reproducti ve healthcare;  

b) to accessi ble and adequat e housi ng and t o reasonabl e standards of sanitati on;  

c) to be free from hunger, and to have adequat e food of accept abl e qualit y;  

d) to clean and safe wat er in adequat e quantities;  

e) to soci al securit y; and  

f) to educati on.1 3 2  

These rights are made j usticiabl e by virtue of article 22, and t he sa me article expands t he scope of 

who can file a case to defend all ri ghts, incl uding soci o-econo mi c ri ghts. Article 22 of t he 

constit ution provi des t hat:  

(1) Every person has t he right t o i nstitute court proceedi ngs clai mi ng t hat a ri ght or funda ment al 

freedom i n t he Bill of Ri ghts has been deni ed, vi olated, infri nged or is threat ened.  

(2) In additi on t o a person acti ng i n t heir own i nterest, court proceedi ngs under clause (1) may be 

instituted by –  

a) a person acti ng on behalf of anot her person who cannot  act in t heir own na me;  

b) a person acti ng as a me mber of, or in the i nterest of a group or class of persons; 

c) a person acti ng i n t he public i nterest; or 

d) an associ ati on acti ng i n t he interest of one or more of its me mbers.  

Thi s expansi on of l ocus standi is significant for prot ecti on of soci o-econo mic rights t hrough public 

interest litigati on and strategi c litigation because under t he 1969 Constitution, ‘it [ was] well 

established t hat onl y t he At t orney General can sue on behalf of t he public’. 1 3 3  

                     
1 3 0  Constituti on of Kenya ( COK) (2010) arti cl e 43.  
1 3 1  As above arti cl e 22.  
1 3 2  As above arti cl e 43 ( 1). 
1 3 3  Wangari Maat hai v Kenya Times Medi a Trust Ltd (1989) Civil Case 5403 of 1989 ( Hi gh Court of Kenya).  
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Wi t h regard t o t he i mpl e ment ati on of soci o-econo mi c ri ghts, article 21(2) of t he 

constit ution provi des t hat ‘the state shall take legislati ve, policy and ot her measures, incl udi ng t he 

setti ng of standards, to achi eve t he progressi ve realisation of t he ri ghts guaranteed under article 

43.’ This confir ms t hat soci o-econo mi c ri ghts under t he Kenyan constit ution are t o be realised 

pr ogressi vel y.  

The constit ution also has pr ovisi ons relati ng t o t he speci al applicati on of ri ghts t o particul ar 

gr oups, incl udi ng chil dren, persons wit h disabilities, yout h, mi norities and margi nalised groups 

and ol der me mbers of soci et y.1 3 4  The constitution expressl y protects the soci o-economi c rights of 

these groups who have hist oricall y been mar gi nalised.  

The Kenyan legal fra mewor k also i ncorporat es i nternati onal human ri ghts law by virt ue of 

articles 2(5) and 2(6) of t he constit ution. Article 2(5) provi des t hat ‘the general rul es of 

internati onal law shall for m part of t he law of Kenya’, while article 2(6) stat es t hat ‘any treat y or 

conventi on ratified by Kenya shall for m part of the law of Kenya under thi s Constit ution’. These 

pr ovisi ons have evoked debat es a mong schol ars on whet her t hey have transfor med Kenya i nt o a 

moni st state or it re mai ns dualist. The Supre me Court has settled t his debat e by affir mi ng t hat 

whil e t he provisi ons do not transfor m Kenya i nt o a monist state, the entire monist-dualist debat e 

is now moot because most recent treaties are non-self-executi ng and require additi onal legisl ati ve 

and admi nistrati ve action.1 3 5  Wit h regard to human rights specifically, article 21(4) obligates the 

state t o ‘enact and i mpl ement legislati on t o fulfil its internati onal obli gati ons i n respect of human 

rights and funda ment al freedo ms. ’1 3 6   

Articles 21(4) and 2(6) are particul arl y relevant t o t he present discussi on as t hey 

incorporat e all gl obal and regi onal human ri ghts instruments t hat provi de for soci o-econo mi c 

rights t hat have been ratified by Kenya. This i ncl udes t he I CESCR, the Conventi on on t he Ri ghts 

of t he Chil d, African Charter on Hu man and Peopl es’ Ri ghts ( African Charter), African Chart er 

on t he Ri ghts and Welfare of t he Chil d ( ACRWC) and t he Maput o Prot ocol. The i nterpreti ve 

                     
1 3 4  COK ( n 130) Chapt er 4 Part 3.  
1 3 5  Mi t u- Bell Wel f are Soci ety v Kenya Ai rports Aut hority and 2 Ot hers (2021) Petiti on 3 of 2018 (Supre me Court of 

Kenya) ( Mi tu- bell case) para 133.  
1 3 6  COK ( n 130) arti cl e 21( 4). 
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gui dance gi ven by t he treat y monit ori ng bodi es for these instruments also beco mes persuasi ve or 

pr ovi des gui dance t o policy and law makers i n Kenya as t hey pl ay t heir role t o i mpl e ment soci o-

econo mi c ri ghts.  

The Kenyan Supre me Court det er mi ned its first case on soci o-econo mi c rights i n Januar y 

2021 on t he right to housing. In t his case, the Supreme Court i nterrogated t he place of i nternati onal 

law i ncl udi ng treaties and t heir interpretive gui des, and hel d that article 2( 5) and (6) ‘requires 

Kenyan courts of law t o appl y internati onal law (bot h cust omar y and treat y law) i n resol vi ng 

disput es before t he m’ provi ded t hat t hey do not contradi ct the constit ution or any ot her law. 1 3 7   

On t he questi on of whet her t o utilise gui deli nes, general comments and ot her i nterpreti ve 

gui des when i nterpreti ng the bill of ri ghts, the Supre me Court hel d that these gui des are non-

bi ndi ng soft law i nstruments i ntended t o ‘breat he life’ i nt o t he treat y provisions and t he provisi ons 

of t he Kenyan bill of ri ghts.1 3 8  They play an instructive role in filling the gaps in law and policy 

on how t he state shoul d impl e ment and protect soci o-economi c rights.1 3 9  Guidelines and general 

comment s issued under particul ar treaties are i ncor porat ed by virtue of article 2(6). It woul d not 

be i nconsistent wit h t he constit ution for a court to rel y on t hese documents for gui dance. 1 4 0   

Thi s j udi cial direction is significant because t he Supre me Court is the highest court i n 

Kenya and its decisi ons are bi ndi ng on all ot her courts i n Kenya. Therefore, they are all per mitted 

to i ncorporat e i nternati onal treaties and i nterpretive comment s i n t he deter mi nati on of human 

rights cases.  

2. 3. 2. Internati onal fra me work applicabl e to Kenya 

The i nternati onal human rights fra me wor k is found at bot h the regi onal level and t he gl obal level. 

At  t he regi onal level, the Afri can Charter, adopt ed in 1981 and ratified by Kenya i n 1992, expressl y 

incl uded a li mited list of soci o-econo mi c ri ghts, that is the i ndi vi dual ri ghts to propert y (article 

                     
1 3 7  Mi t u- bell case ( n 135) para 132.  
1 3 8  As above 142.  
1 3 9  As above.  
1 4 0  As above.  
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14), wor k (article 15), healt h (article 16), education and cult ure (article 17), and fa mil y ri ghts 

(article 18), and t he collecti ve ri ghts of peopl es to dispose of t heir wealt h and nat ural resources 

(article 21) and t o develop ment (article 22).1 4 1  Although the African Charter does not menti on 

the m expressl y, the ri ghts t o wat er and sanitati on, food, housi ng and social security have been 

interpreted i nt o the African human ri ghts syste m by t he African Co mmi ssion i n communi cati ons 

br ought before it for adj udi cation. 1 4 2  Soci o-economi c rights have also have been elaborated by the 

Afri can Co mmi ssi on i n the Pret oria Decl aration on Econo mi c, Soci al and Cult ural Ri ghts i n Afri ca 

(2004) and t he Pri nci pl es and Gui deli nes on t he Impl e ment ati on of Economi c, Social and Cult ural 

Ri ghts i n t he African Charter on Hu man and Peoples’ Ri ghts (2010).  

In additi on, soci o-economi c ri ghts for specific groups are also recogni zed and prot ect ed 

under t he African human ri ghts syste m. The Maput o Pr ot ocol, whi ch Kenya ratified i n 2010, 

expressl y recogni zes women’s ri ghts t o educati on and trai ni ng (article 12), food security (articl e 

15), adequat e housi ng (article 16), healt h and reproducti ve rights (article 14), and econo mi c and 

soci al welfare ri ghts (articl e 13). Si mil arl y, the ACR WC whi ch Kenya ratified i n 2000, provi des 

for every chil d’s ri ght to educati on (article 11), and healt h and healt h servi ces (article 14). 

Al t hough t hey are yet to ent er int o force, the ACHPR Ol der Persons Protocol 1 4 3  and the African 

Di sability Prot ocol1 4 4  both incorporate soci o-econo mi c rights. The Ol der Persons Prot ocol 

recogni zes t he ri ghts t o soci al prot ecti on (article 7), healt h servi ces (article 15), educati on (articl e 

16), and recreati on (article 17). The Di sability Protocol recognises t he ri ghts t o educati on (article 

16), healt h (article 17), wor k (article 19), and an adequat e standard of livi ng, i ncl udi ng food, 

housi ng, wat er, sanitati on, cl ot hi ng and soci al protection (article 20).  

                     
1 4 1  Pr et ori a Decl arati on on Economi c, Soci al and Cul tural Ri ghts i n Afri ca (2004) prea mbul ar para 1.  
1 4 2  See f or exa mpl e Soci al and Econo mi c Ri ghts Acti on Centre (SERAC) and Anot her v Ni geri a (2001) AHRLR 60 

( ACHPR 2001) 59 – 66 and Sudan Hu man Ri ghts Or gani sation and Anot her v Sudan ( 2009) AHRLR 153 ( ACHPR 
2009). 

1 4 3  Pr ot ocol to the Afri can Charter on Hu man and Peopl es’ Ri ghts on the ri ghts of Ol der Persons i n Afri ca (2016).  
1 4 4  Pr ot ocol to the Afri can Charter on Hu man and Peopl es' Ri ghts on the Ri ghts of Persons wi th Di sabiliti es i n 

Afri ca (2018). 
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At t he gl obal level, the ICESCR (ratified by Kenya i n 1972) sets out bi nding provisi ons 

regardi ng soci o-econo mi c rights, alt hough, si milar to t he African syst e m, t he treaties on t he ri ghts 

of wo men, t he ri ghts of the chil d, and ot hers also incl ude soci o-econo mi c rights.1 4 5  

2. 3. 3. St ate obli gati ons  

Soci o-econo mi c ri ghts impose t he obli gati ons to respect, prot ect, fulfil and promot e, whi ch ent ail 

bot h positi ve (requiri ng the state t o do) and negative (requiri ng t he state t o refrai n) ele ment s. The 

obli gati ons to respect prohi bits states from undertaki ng acts or omi ssi ons that woul d li mit or 

interfere wit h t he enj oyment of soci o-economi c rights.1 4 6  This obligation binds all branches and 

levels of government.1 4 7  The obligation to protect  requires states to ensure that all non-state act ors 

incl udi ng i ndi vi duals and corporations do not interfere wit h or abuse soci o-economi c rights.1 4 8  

Thi s i ncl udes enacting and enforci ng regulations and re medi es in the event of abuses. 1 4 9  The 

obli gati on t o fulfil compels states t o take positi ve steps t o ensure t hat everyone is abl e t o enj oy 

soci o-econo mi c rights.1 5 0  This incl udes direct provision of services where they are necessary for 

the enj oyment of rights, prioritising margi nalised and vul nerable groups.1 5 1  The obligation to 

pr omot e  calls on states to i ncrease general awareness on t heir ri ghts and relevant i nfor mati on 

pertai ni ng t o t heir enj oyment of the rights and the states obligations wit h relation to the rights. 1 5 2  

Thi s requires promoti onal mat erial and i nterventions such as publications and trai ni ng, even for 

state officials.1 5 3   

In general, the realisation of soci o-econo mi c rights requires t he state t o ensure t hat t he 

ri ghts or servi ces necessary for t he enj oyment of these ri ghts are availabl e, accessi bl e, adequat e, 

                     
1 4 5  See f or exa mpl e arti cl es 10, 11, 12, 13 and 14 of the Conventi on on the Eli mi nati on of All For ms of 

Di scri mi nati on Agai nst Wo men ( 1979); arti cl es 24, 26, 27, 28, 29, 30, 31 and 32 of the Covenant on the Ri ghts 
of the Chil d (1989) and arti cl es 24, 25, 27 and 28 on the Conventi on on the Ri ghts of Persons wi th Di sabiliti es 
(2007). 

1 4 6  Pri nci pl es and Gui deli nes on the i mpl e ment ati on of economi c, soci al and cul tural ri ghts in the Afri can Charter 
on Hu man and Peopl es’ Ri ghts (2010) 11 

1 4 7  As above.  
1 4 8  As above.  
1 4 9  As above.  
1 5 0  As above 12.  
1 5 1  As above.  
1 5 2  As above 11.  
1 5 3  As above.  
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accept able, and of good quality.1 5 4  These obligations shoul d be borne in mi nd as the state enacts 

and i mpl e ments econo mic policies whi ch woul d i mpact on t he enj oyment of soci o-econo mi c 

rights.  

2. 3. 4. Hu man ri ghts fra me work for econo mi c policy in Kenya  

Whet her or not human rights are economi call y neutral is still a question under li ve debat e. On one 

hand, some schol ars cite paragraph 8 of CESCR’s General Co mment 3 on t he nat ure of state 

parties’ obli gati ons whi ch provi des t hat the obligati on t o take steps t owards the realisation of 

soci o-econo mi c ri ghts ‘neit her requires nor precl udes any particul ar for m of government or 

econo mi c syste m bei ng used as the vehicle for the steps in question …’. 1 5 5  It further states that the 

I CESCR is neutral wit h respect t o t he econo mi c syst e m whi ch woul d be i deal for t he realisati on 

of ri ghts.1 5 6   

On t he ot her hand, an i ncreasi ng number of experts are de monstrating t hat human ri ghts 

are act uall y not econo mi call y neutral and i n some instances requires a particul ar econo mi c policy, 

such as great er public provisi on of soci al servi ces and stricter regul ati on of pri vat e act ors i n t he 

sai d sect or.1 5 7  Some economi sts acknowl edge that even si mpl y ‘frami ng econo mi c policy in ter ms 

of human ri ghts hel ps t o change t he ter ms of public debate on econo mi c policy …t he eli mi nati on 

of povert y becomes … t he dut y of t he state’ rat her than a benevol ent act of charit y. 1 5 8  

Al i gned wit h t his, at the nati onal level, the Kenyan constit ution acknowl edges t hat t he bill 

of ri ghts is the fra me work t hat shoul d gui de econo mi c policies. Article 19(1) provi des t hat ‘t he 

Bi ll of Ri ghts is an i ntegral part of Kenya’s democratic state and is t he fra me wor k for soci al, 

econo mi c and cult ural policies’.1 5 9  Si milarly, the constitution bi nds the state and all state organs 

to ‘observe, respect, protect, promot e and fulfil t he ri ghts and funda ment al freedoms’ recogni sed 

                     
1 5 4  As above 10.  
1 5 5  RD Fal co ‘ Hu man Ri ghts, Fi scal Poli cy and Econo mi c Pl urali sm:  Buil di ng I ncl usi ve Recovery after COVI D- 19’ 

(2020) 4 Peace Hu man Ri ghts Gover nance 231 – 239.  
1 5 6 CESCR General Comment 3 ‘ The nat ure of states’ obli gati ons under the Covenant’ (1990) para 8.  
1 5 7  Curti s and Bal akri shnan ( n 76). 
1 5 8  Bal akri shnan et al (n 18) 15.  
1 5 9  COK ( n 130) arti cl e 19( 1). 
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therei n.1 6 0  This, therefore, challenges the perception that human rights are outsi de the purview of 

the Treasury and t he Mi nistry of Fi nance. They are also expected t o be cognisant of human ri ghts 

and ensure t heir acti ons advance rat her t han claw back t he enj oyment of soci o-econo mi c rights.  

Furt her, specificall y regardi ng soci o-econo mi c rights, article 20 e mpowers t he courts t o 

interrogate t he state’s use of resources, to, among ot her t hi ngs, uphol d t he pri nci pl e t hat when 

all ocati ng resources t he state ‘shall gi ve pri orit y t o ensuri ng t he wi dest possible enj oyment of t he 

ri ght or funda ment al freedom havi ng regard to prevaili ng circumstances, incl udi ng t he 

vul nerability of particular groups or indi vi duals’.1 6 1  This discretion is however li mited by the 

pr ovisi on prohi biti ng courts and tri bunals from interferi ng wit h state decisi ons regardi ng t he 

all ocati on of resources primarily because the tribunal woul d have reached a different concl usi on. 1 6 2  

Thi s bal ances t he concern of legiti macy of courts getti ng t oo i nvol ved in policy maki ng and 

resource allocati on, and the so-called judi cial overreach, judi cial acti vis m or the judi cialisation of 

politics. Despite t his balance, courts still occasi onall y shy away from maki ng det er mi nati ons on 

matt ers t hat woul d touch on econo mi c policy when adj udi cati ng on soci o-econo mi c ri ghts citi ng 

separati on of powers and lack of expertise, although det er mi nati ons that i mpact budget ary 

all ocati ons are made for ot her matters.1 6 3   

In additi on t o t he constit utional connecti on bet ween human ri ghts and economi c policy and 

the obli gati ons enumerated above, soci o-econo mic rights also cont ai n a nu mber of pri nci pl es 

el aborat ed by t he vari ous experts at regi onal and global level. These pri nci ples are discussed bel ow 

wi t h reflecti ons on t heir impli cati ons for econo mi c policy.  

So me schol ars, commentat ors and acti vists have devel oped t he concept of a ri ghts-based 

econo my, whi ch is i ntended t o ‘guarantee the mat erial, soci al and environment al conditi ons 

necessary for all peopl e to li ve wit h di gnit y …wit hout reduci ng t he ability of fut ure generati ons t o 

do so’.1 6 4  They synt hesise the relevant human rights princi ples to identify di gnity, equity, 

                     
1 6 0  As above arti cl e 21( 1). 
1 6 1  As above arti cl e 20( 5)( b). 
1 6 2  As above arti cl e 20( 5)(c). 
1 6 3  Kaguongo ( n 31).  
1 6 4  K Donal d et al A Ri ghts- Based Econo my: Putti ng Peopl e and Pl anet First (2020) 2. 
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soli darit y, account ability and justice as the as the drivers of a rights-based economy. 1 6 5  They 

furt her provi de exa mpl es of specific policies whi ch woul d e mbody t hese hu man ri ghts val ues and 

woul d be i ndispensabl e in a ri ghts-based econo my:  

i. Soci al prot ecti on for all, preferabl y through i mpl e ment ati on of a uni versal basi c 

income;  

ii. Just labour and wage policy, i ncl udi ng a mi ni mu m livi ng wage;  

iii. Ensuri ng uni versal public servi ces; 

iv. Pr ogressi ve, redistri buti ve tax policy, incl udi ng a wealt h tax;  

v.  Effecti ve regul ati on of corporati ons to correct the power i mbal ances t hat make it 

possi bl e for corporati ons to abuse rights, in particul ar t hrough requiri ng mandat ory 

hu man ri ghts and environ ment al due dili gence before and duri ng i nvest ments; and   

vi. Restruct uri ng t he gl obal econo my t hrough debt cancellati on. 1 6 6   

Co mparabl y, Bal akrishnan, Hei nt z and Elson summarise t he human ri ghts pri nci pl es relevant t o 

econo mi c policy consi derati ons. Dra wi ng from CESCR General Co mment 3, they i dentify 

pr ogressi ve realisation utilising t he maxi mu m availabl e resources, non-retrogressi on, mi ni mu m 

essential levels of rights and equality and non-discri mi nation.1 6 7  They further affir m t hat 

de mocratic pri nci pl es of transparency, partici pati on and account abilit y are also relevant t o 

di scussi ons on t he connecti on bet ween soci o-econo mi c ri ghts and econo mi c policy. 1 6 8   

These ele ments are relevant for econo mi c policy because t hey i mpact how and what t he 

government shoul d pri oritise i n its econo mi c policy, and t he approaches taken t o raise resources, 

all ocat e t hose resources and mai nt ai n mo ment um i n a for war d traject ory for t he realisation of 

soci o-econo mi c ri ghts. So me of t hese ele ments are discussed bel ow.  

                     
1 6 5  As above.  
1 6 6  As above 14 – 24.  
1 6 7  Bal akri shnan et al (n 18) 16.  
1 6 8  As above.  
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Progressive realisati on  

Pr ogressi ve realisation is an acknowl edge ment t hat that soci o-econo mi c ri ghts take ti me t o be full y 

i mpl e ment ed. 1 6 9  This should not be framed as an excuse for states to stall the fulfil ment of their 

obli gati ons, but as ‘an obli gati on t o move as expediti ousl y and effecti vely as possi ble’ t owar ds 

full realisation of t he ri ghts.1 7 0  While it is accepted that it may take ti me to impl e ment everyt hi ng 

necessary for t he full enjoy ment of soci o-econo mi c ri ghts, there is an i mmedi ate obli gati on t o take 

steps t owar ds the full i mpl e ment ati on of t he ri ghts, and t hese steps are t o be ‘deli berat e, concret e 

and target ed’ clearl y towards meeting the obligations. 1 7 1  In addition, wit hi n the I CESCR t here are 

some ri ghts t hat are fra med as i mmedi at el y applicabl e, such as t he ri ght t o free, compul sory basi c 

educati on. 1 7 2   

The steps also require t he state t o take ‘all appropriate means’, whi ch i ncl udes legislati ve 

and financial interventions,1 7 3  availing judicial remedies,1 7 4  and can be interpreted to incl ude 

econo mi c measures. There is also an obli gati on to monit or t he ext ent of enj oyment of t he soci o-

econo mi c ri ghts and design plans and interventions to ensure continuous i mprove ment.1 7 5  To take 

consistent steps for war d in econo mi c policy i n accordance wit h the obli gation t o progressi vel y 

realise soci o-econo mi c rights states woul d be required t o, for exa mpl e, ensure t he progressi ve 

increase of t he budget ary allocati on and act ual expendit ure i n sect ors relevant for t he enj oyment 

of t hese ri ghts.1 7 6  

                     
1 6 9  CESCR General Comment 3 ( n 156) para 9.  
1 7 0  As above.  
1 7 1  As above para 2. 
1 7 2  As above para 5.  
1 7 3  As above paras 3, 4 & 7.  
1 7 4  As above para 5. 
1 7 5  As above para 11.  
1 7 6  Bal akri shnan ( n 16) 17.  
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Non-retrogressi on  

Cl osel y related t o t he obligati on t o take steps forwar d is t he obli gati on agai nst taki ng st eps back 

unl ess t he retrogressi on is j ustified ‘by reference to t he totality of t he ri ghts…a nd i n t he cont ext of 

the full use of t he maxi mu m availabl e resources’.1 7 7   

An exa mpl e of a decisi on t hat coul d a mount t o a retrogressi ve measure is revisi ng t he tax 

policy t o reduce revenue, cutti ng spendi ng on public servi ces necessary for soci o-econo mi c 

rights.1 7 8  Also, the UN Guidi ng Pri nci ples on Hu man Ri ghts I mpact Assessments for Economi c 

Ref or m Policies warn that ‘any proposed econo mi c refor m t hat may result in i mper mi ssi bl e 

retrogressi on’ for t he realisation of soci o-econo mi c ri ghts may a mount t o a vi ol ati on for whi ch t he 

state woul d be hel d liable.1 7 9  This confir ms that even in ti mes of economi c distress when the state 

is consi deri ng econo mi c policy refor ms such as aust erit y measures, they must be cognisant of t he 

pr ohi biti on of retrogression, unless it is per mitted under t he excepti onal conditi ons.   

Maxi mum avail able resources 

The CESCR affir ms t hat even wit h li mited resources, states shoul d de monstrate an effort to ensure 

‘t he wi dest possi bl e enj oy ment’ of soci o-economi c rights.1 8 0  The obligation to commit resources 

to realise soci o-econo mic rights still hol ds even i n ti mes of adj ust ment or crisis, i ncl udi ng 

econo mi c recessi on, ensuring that margi nalised and vul nerable groups are protected. 1 8 1  Resources 

also i ncl ude t hose whi ch the state will recei ve i n the for m of devel opment  assistance. St at es are 

obli gat ed t o ensure t hat these resources are also applied t owar ds the maximu m availabl e for t he 

realisation of soci o-econo mi c ri ghts.1 8 2  

                     
1 7 7  CESCR General Comment 3 ( n 156) para 9.  
1 7 8  Bal akri shnan & El son ( n 11) 6. 
1 7 9  UN I ndependent Expert on the eff ects of forei gn debt and ot her rel ated i nternati onal fi nanci al obli gati ons of 

States on the f ull enj oy ment of human ri ghts, parti cul arl y econo mi c, soci al and cul tural ri ghts, Juan Pabl o 
Bohosl avsky ‘ Gui di ng Pri nci ples on hu man ri ghts i mpact assess ments f or econo mi c ref orm poli ci es’ (2019) 
Pri nci pl e 10.  

1 8 0  CESCR General Comment 3 ( n 156) para 11.  
1 8 1  As above para 12.  
1 8 2  As above para 13.  
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In t hi nki ng about maxi mu m availabl e resources, bot h consi derati ons of how t he resources 

are mobilised and how t hey are applied are relevant. Wit h respect t o how t hey are mobilised, stat es 

shoul d ensure t heir taxation syst e m is fair and j ust, and steps are taken t o seal l oophol es t hat deny 

the state potential revenue, such as regressi ve tax holi days, corrupti on and ot her illicit fi nanci al 

fl ows. 1 8 3  This shoul d however be balanced to ensure t hat the taxation still respects ot her rights, 

incl udi ng propert y ri ghts and t he power to tax cannot be used t o arbitraril y confiscat e pri vat e 

pr opert y.1 8 4  

Thi s obli gati on also prevails upon states t he i mportance of rati onalisi ng debt servi ci ng 

obli gati ons to ensure t hey do not i mpede t he resources required for t he enj oyment of soci o-

econo mi c ri ghts, and t he pr udent use of resources, therefore avoi di ng economi c arrange ments t hat 

woul d result in an unsustai nabl e drai n on finances, such as public-pri vat e part nershi ps.1 8 5   

Mi ni mum essenti al levels / mi ni mum core obli gations 

The CESCR hol ds t hat it is necessary for states t o ensure t hat mi ni mu m essential levels of all ri ghts 

are enj oyed by all persons, for exa mpl e essential pri mar y healt hcare, basic shelter and housi ng, 

and so fort h.1 8 6  To justify a failure to meet at least mi ni mu m core obligations related to soci o-

econo mi c ri ghts, a state woul d have t o show t hat it has made ‘every effort to satisfy, as a matter of 

pri orit y, those mi ni mu m obligations’.1 8 7  This would take int o account each state’s resource 

constrai nts. A concret e i mplicati on of t his obligati on woul d be for t he state t o establish a 

reasonabl e measure of povert y and i ndicat ors to ensure t he state is able t o collect accurat e, 

di saggregated dat a on t he number of i nhabitants livi ng bel ow t he povert y line, t o enabl e it to craft 

and i mpl e ment appropri ate economi c i nterventi ons, whi ch will often require decisi ons on fiscal 

policy.1 8 8   

                     
1 8 3  Bal akri shnan & El son ( n 11) 13.  
1 8 4  As above 6.  
1 8 5  MJ Ro mer o and J Ravenscroft (eds) ‘ Hi story RePPPeat ed - How publi c- pri vate partnershi ps are faili ng’ (2018). 
1 8 6  Bal akri shnan & El son ( n 11) 10.  
1 8 7  CESCR General Comment 3 ( n 156) para 10.  
1 8 8  Bal akri shnan & El son ( n 11) 12.  
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Equality and non- discrimi nati on 

Soci o-econo mi c ri ghts are t o be enj oyed ‘ wit hout  discri mi nati on of any kind as t o race, col our, 

sex, language, reli gi on, political or ot her opi ni on, nati onal or soci al ori gi n, pr opert y, birt h or ot her 

stat us’.1 8 9  This i ncl udes the eli mi nation of bot h formal and substantive, and direct and indirect 

di scri mi nati on. This may require affir mati ve action or ot her positive interventions. 1 9 0  States shoul d 

also take steps t o eli mi nate syste mi c discri mi nati on and discri mi nati on i n the pri vat e sphere. 1 9 1  

Consequentl y, states shoul d ensure for i nstance t hat trade and i nvest ment decisi ons, such as 

decisi ons to construct infrastruct ure, do not lead t o t he discri mi nat ory di sadvant age t o t hose 

already mar gi nalised, or undue advant age t o t hose who are already pri vileged at the expense of t he 

mar gi nalised, 1 9 2  whi ch could range from t he destruction of communities or settlements for the 

constructi on of t he infrastruct ure, to concentrating t he infrastruct ure devel opments i n already 

devel oped areas and not fact ori ng i n t he infrastructure needs of rural or poorer communities. 

2. 4.  Concl usi on  

In concl usi on, t his chapter has discussed econo mi c t heories whi ch coul d contri bute t o crafti ng an 

econo mi c syst e m t hat responds t o t he needs in Kenya. This woul d ent ail one t hat trul y incul cat es 

de mocratic pri nci pl es i n the econo mi c sphere, gi ving t he peopl e a great er say i n decisi ons made 

on econo mi c policies and wit hi n industries, while pri oritising collecti ve well -bei ng, for bot h t he 

present and t he fut ure generati ons, and mai nt ai ni ng a sustai nabl e bal ance with nat ure. El aborati ng 

on t he legal fra me wor k has de monstrated t hat hu man ri ghts law calls for more t han a nomi nal 

incl usi on of human ri ghts i deals i n econo mi c discourse. The legal fra mewor k provi des enough 

det ail and i mperati ves t o ensure human ri ghts has a concret e i nfl uence on econo mi c syst e ms and 

policies.   

                     
1 8 9  I CESCR arti cl e 2( 2). 
1 9 0  CESCR General Comment 20 ‘Non- di scri mi nati on i n economi c, soci al and cul tural ri ghts’ (2009) 3 – 4. 
1 9 1  As above 4 – 5. 
1 9 2  Bal akri shnan & El son ( n 11) 11 & 17.  



3 6  
 

Havi ng established t he theoretical and legal frame wor k perti nent t o a di scussi on on 

econo mi c policy and soci o-econo mi c ri ghts, the followi ng chapt er anal yses Kenya’s econo mi c 

policy under t he 2010 constit ution vis-à-vis t he government’s econo mi c policy fra me wor k and 

assesses t he ext ent t o which t hese policies can lead t o t he realisation of soci o-econo mi c ri ghts i n 

Kenya.  
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CHAPTER THREE – KENYA’ S ECONOMI C POLI CY AND THE 

REALI SATI ON OF SOCI O- ECONOMI C RI GHTS 

3. 1.  Introducti on  

As established i n t he foregoi ng chapt ers, human rights and econo mi c policy i nteract i n ways t hat 

are funda ment al for t he well-bei ng and qualit y of life of t he peopl e. Buil di ng up on t his, the present 

chapt er briefl y traces Kenya’s econo mi c policy progressi on si nce its pre-i ndependence days. This 

is followed by a discussion of Kenya’s econo mi c policy as directed by t he 2010 constit uti on and 

det ailed i n t he country’s devel opment agenda, Vision 2030, i n particul ar t he current MTP III (2018 

– 2022). This discussi on is consi dered i n t he cont ext of t he progress made towar ds the realisati on 

of soci o-econo mi c rights in t he country. This will be done t hrough an audit of selected econo mi c 

policies (fiscal and debt policies) t o det er mi ne how far t he econo mi c policy is ali gned wit h t he 

require ments under t he obli gati ons correspondi ng to soci o-econo mi c ri ghts.  

3. 2.  Brief background of econo mi c policy i n Kenya 

An eval uati on of Kenya’s present econo mi c policy necessitates a brief revie w of t he steps t hat led 

to t his positi on, particul arly consi deri ng t hat 58 years after i ndependence, Kenya still grappl es wit h 

persistent soci o-econo mi c challenges, incl udi ng povert y, lack of access t o basi c servi ces and st ark 

econo mi c i nequalit y.1 9 3  

In t he years of its col onisati on, t he econo mi c policy i n t he land now referred t o as Kenya 

was crafted for the express purpose of creating a pri vileged, wealthy, European mi nority. 1 9 4  Ndii 

reports t hat by 1950, 50% of t he wealt h i n British Kenya was i n t he hands of t he Eur opeans who 

made up onl y 0. 5% of t he popul ati on. 1 9 5   

Soon after gai ni ng i ndependence i n 1963, t he government of Kenya published Sessi onal 

Paper 10 of 1965 titled Afri can Soci alis m and its Applicati on t o Pl anni ng i n Kenya. This pl an 

                     
1 9 3  Jattani et al (n 50). 
1 9 4  D Ndii ‘ Kenya’ s econo my, past, present, future?’ (2018) The El ephant https://yout u. be/2JP9l KUhsFU 

(accessed 27 Sept e mber 2021). 
1 9 5  As above.  

https://youtu.be/2JP9lKUhsFU
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hi ghli ght ed t he econo mi c approach Kenya i ntended t o adopt, whi ch appeared t o be a mi x bet ween 

Afri can soci alis m and t he mar ket approach. For inst ance, the policy pri oritised welfare servi ces, 

pr ogressi ve taxati on polici es where tax on l ow i ncome earners was abolished, great er control of 

pri vat el y owned utilities, and nationalisation where ‘hi gher social benefits can be obtai ned’.1 9 6  

Si multaneousl y, the pl an set out steps t o ‘draw t he entire nati on i nt o the market econo my and [ …] 

pr ovi de for a more equitabl e distri buti on of t he benefits achieved’. 1 9 7  

The visi on i n t his policy was, however, disrupt ed by t he political intri gues and efforts t o 

consoli dat e econo mi c and political power by what  Ochol a descri bed as t he Afri can elite who t ook 

over from t he col onial elite.1 9 8  Ochol a further observes that the ‘bad leadershi p and poor 

governance’ t hat curtailed t he achieve ment of equity and progress as hoped under t he 1965 pl an 

has creat ed a syste mi c deficit on all subsequent devel opment pl ans, wit h t he onl y excepti on bei ng 

the Econo mi c Recovery Strategy adopt ed i n 2003 under t he Ki baki government, whi ch t ook over 

after t he 24-year Moi rule.1 9 9  

In 1986, under Sessi onal Paper 1 of 1986 on Econo mi c Manage ment for Rene wed Gr owt h, 

the government of Kenya declared ‘ Kenya’s econo my is and will remai n a mi xed economy’. 2 0 0  

Ho wever, the government also conceded t hat ‘t he pri vat e sect or must pl ay t he domi nant rol e i n 

revitalisi ng Kenya’s econo my’ partl y because ‘onl y the pri vat e sector [ …] can make and 

i mpl e ment t he myriad of decisions required to run an economy as compl ex as Kenya’s’.2 0 1  Under 

this policy, the government’s role woul d be li mited t o mai nt ai ni ng a stabl e econo mi c and political 

environment t hat enables busi nesses t o t hri ve; provi di ng i nfrastruct ure; deregul ati on and 

increasi ng reliance on market account ability and self-regul ati on; and provision of admi nistrati ve 

and soci al servi ces whi ch cannot be left to pri vat e sect or, this incl udes educati on, healt h and wat er 

                     
1 9 6  GOK ‘ Sessi onal Paper 10 of 1965 on Afri can Soci ali s m and its Appli cati on to Pl anni ng i n Kenya’  (1965) 50 –   

55.  
1 9 7  As above 48.  
1 9 8  S Ochol a ‘ Assess ment of Sessional Paper No 10, 1965 i n the context of equi ty and devel op ment i n Kenya’ The 

I BP, SI D & Kati ba I nstitute Equity Week ( 2016) 3.  
1 9 9  As above 4.  
2 0 0  GOK ‘ Sessi onal Paper 1 of 1986 on Econo mi c Manage ment for Renewed Gr owt h’ (1986) 23.  
2 0 1  As above.  
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wit h t he government acknowl edgi ng t he challenge of ensuri ng t hat even if there is some pri vat e 

sect or i nvol ve ment, cost shoul d not become a barrier to peopl e accessi ng t hese servi ces.2 0 2   

Thi s 1986 Sessi onal Paper for mall y i ncorporat ed the struct ural adj ust ment  progra ms i nt o 

the Kenyan econo my whi ch exe mplifies t he increasi ng i nfl uence of neoliberal-orient ed policy 

advanced by t he Worl d Bank and Int ernati onal Monet ary Fund (I MF) whi ch required countries 

such as Kenya t o adopt these econo mi c policies as preconditi ons t o recei ving l oans and fi nanci al 

support.2 0 3  It is interesting, however, that in bot h the 1965 and 1986 plans, Kenya initially 

acknowl edged t hat some sect ors i ncl udi ng education and healt hcare coul d not be left to mar ket 

forces and pri vat e sect or. They needed t o re mai n public or at least domi nat ed by t he public sect or 

if they were to conti nue to ensure equalit y and non- discri mi nati on i n access t o qualit y servi ces.  

As all uded t o above, from 2002 t o 2007 under t he Econo mi c Recovery Strategy, there was 

a si gnificant i ncrease in the econo mi c growt h rat e, but t his masked t he underl yi ng trut h t hat 

une mpl oy ment had i ncreased and t he poor ‘di d not share i n t he growt h, but they bore the brunt of 

inflati on.’2 0 4  For i nstance, the cost of livi ng for low income househol ds rose by 70 % compared to 

40 % for hi gh income househol ds.2 0 5  This attempt ed progress however was disrupted by the post-

el ecti on vi ol ence i n 2007/8,2 0 6  which was finally resol ved when the t wo opposi ng parties agreed 

to a coalition government and t o undertaki ng refor ms t o address t he economi c and soci al 

challenges whi ch preci pitated the vi olence, incl udi ng povert y and inequality.2 0 7  This ulti mat el y 

led t o t he adopti on of t he 2010 Constit ution.   

                     
2 0 2  As above 24.  
2 0 3  ADM Thuo ‘ Politi cal econo my and the l ocal gover nance i n Kenya duri ng the pre- August 2010 Constituti on: A 

synopti c revi ew’ (2013) 2 I nternati onal Jour nal of Sci ence and Research 40 – 41.  
2 0 4  D Ndii ‘ Why you’ re struggli ng to make ends meet’ (2014) Dail y Nati on https://nati on. africa/kenya/bl ogs-

opi ni on/opi ni on/ why- you-re-struggli ng-to- make- ends- meet- 933798 (accessed 16 Oct ober 2021). 
2 0 5  As above.  
2 0 6  K Kanyi nga and J D Long ‘ The Politi cal Econo my of Ref or ms in Kenya: The Post- 2007 El ection Vi ol ence and a 

Ne w Constituti on’ (2012) 55 Afri can Studi es Revi ew 32.  
2 0 7  Kenya Nati onal Di al ogue and Reconcili ati on ( KNDR), medi ated by Kofi Annan ‘ State ment of Pri nci pl es on 

Long- Ter m Issues and Sol uti ons’ (2008) cited i n Kanyi nga and Long ( n 206) 32 – 33.  

https://nation.africa/kenya/blogs-opinion/opinion/why-you-re-struggling-to-make-ends-meet-933798
https://nation.africa/kenya/blogs-opinion/opinion/why-you-re-struggling-to-make-ends-meet-933798
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3. 3.  The 2010 constituti on and econo mi c policy 

As already de monstrated in Chapt er Two, soci o-econo mi c ri ghts come wit h a range of i mpli cati ons 

for econo mi c policy. Therefore, by virtue of t heir incl usi on i n t he Kenyan constit ution, t here are 

already constit utional impli cati ons for economi c policy. However, the Kenyan constit ution is 

uni que i n t hat it contai ns several ot her provisi ons wit h express directives and i mpli ed 

consequences for economi c policy and pl anni ng in Kenya. This sub-secti on unpacks t he econo mi c 

policy i mplied i n t he Constit ution of Kenya 2010, whi ch will then be juxtaposed wit h the econo mi c 

policy adopt ed by t he current government under t he present devel opment plan, and fi nall y provi de 

an anal ysis of t he ali gnment of t hese econo mi c policies wit h t he realisation of soci o-econo mi c 

rights.   

The Kenyan constitution sets the foundation for ‘an egalitarian mi xed econo my’, 2 0 8  where 

‘egalitarianis m’ is underst ood to be the pursuit of human equality by addressi ng inequalities.2 0 9  

Ki bet suggests t hat the egalitarian affir mati ve action i nt erventi ons are necessary as ‘a recogniti on 

of t he fact that even wit h a properl y regul at ed market-based econo my, it is not realistic t o assume 

that disadvant aged people and communities will wor k t heir way out of povert y’. 2 1 0  

On one hand, Ki bet identifies wit hi n the constit ution strong evi dence of its overarchi ng 

egalitarian pri nci pl es i n the nati onal val ues and princi pl es of governance espoused i n article 10. 

Thi s article bi nds all ‘state organs, state officers, public officers and all persons whenever any of 

the m applies or i nterprets this constit ution; enacts, applies or i nterprets any law; or makes or 

i mpl e ments public policy.’2 1 1  These national val ues and princi ples incl ude ‘ …t he rule of law, 

de mocracy and partici pation of t he peopl e, human di gnit y, equit y, soci al justice, incl usi veness, 

equalit y, human ri ghts, non- discri mi nati on and pr ot ecti on of t he mar gi nalised …and sust ai nabl e 

devel opment’.2 1 2   

                     
2 0 8  E Ki bet ‘ The Econo my i n the Constituti on: An Apprai sal of Kenya’ s 2010 Constituti on as an Econo mi c Charter’ 

(2020) Afri can Jour nal of Compar ati ve Constituti onal Law 30.  
2 0 9  Merri a m- Webster Di cti onary htt ps:// www. merri a m- webster. com/ di cti onary/egalitari anis m ( accessed 21 

Oct ober 2021). 
2 1 0  Ki bet (n 208) 15.  
2 1 1  COK ( n 130) arti cl e 10( 1). 
2 1 2  As above 10( 2). 

https://www.merriam-webster.com/dictionary/egalitarianism
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Furt her, in an effort to correct the years of ske wed devel opment and margi nalisati on of 

certai n areas such as t he ari d and se mi -ari d and the rural areas, the constitution mandat es t he 

establishment of t he Equalisation Fund i nt o whi ch 0. 5% of all nati onal revenue collect ed annuall y 

is to be deposited.2 1 3  This money shall then be used ‘onl y to provi de basic services incl udi ng water, 

roads, healt h facilities and electricit y t o mar gi nalised areas t o t he ext ent necessary t o bri ng t he 

qualit y of t hose services in those areas to the level generally enj oyed by the rest of the nation’. 2 1 4  

Thi s provisi on has a sunset clause whi ch provi des t hat it shall lapse 20 years after t he effecti ve 

dat e, but Parliament may suspend t he effect of t his clause for a det er mi ned number of years. 2 1 5   

Additi onal directives on the distri buti on of revenue are provi ded under article 203 whi ch 

sets out t he criteria t o be consi dered when det er mi ni ng t he equitabl e shari ng of nati onal revenue. 

The criteria i ncl udes gi ving consi deration t o t he ‘econo mi c disparities wit hin and a mong counti es 

and t he need t o re medy the m; [and] t he need for affir mati ve acti on i n respect of disadvant aged 

areas or groups …’. 2 1 6  

Fi nall y, article 201 sets out pri nci pl es of public fi nance and t hey i ncl ude:  

a) openness and account ability, incl udi ng public partici pati on i n fi nancial matters;  

b) pr omoti on of an equitable soci et y, in particul ar –  

i. fair distri buti on of t he tax burden;  

ii. equitabl e shari ng of nati onal revenue bet ween nati onal and count y 

governments; and 

iii. Expendit ure promoti ng the equitabl e devel opment  of t he country, incl udi ng 

by maki ng speci al provisions for mar gi nalised groups and areas; 

c) Equitabl e shari ng of t he burdens and benefits of resources, incl udi ng bet ween 

present and fut ure generations; 

d) Pr udent and responsi bl e use of public money;  

e) Cl ear and responsi bl e fiscal manage ment and reporti ng. 2 1 7  

                     
2 1 3  As above arti cl e 204( 1) & ( 2). 
2 1 4  As above.  
2 1 5  As above arti cl e 204( 6) - (8). 
2 1 6  As above arti cl e 203( 1)(g) & (h). 
2 1 7  As above arti cl e 201.  
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On t he ot her hand, i n uphol di ng mar ket econo my princi pl es, the 2010 constitution provi des robust 

pr ot ecti on for propert y ri ghts, whi ch i ncl udes physi cal and i ntellect ual propert y. Articl e 40 

pr ovi des t hat ‘every person has t he ri ght, eit her i ndi vi duall y or i n associ ati on wit h ot hers t o acquire 

and own propert y of any descri ption and i n any part of Kenya’ and Parlia ment cannot pass a law 

that woul d make it possibl e t o arbitraril y depri ve any person of t heir propert y or di mi nish t heir 

enj oyment of it.2 1 8  Under the sa me provisi on, a person can onl y be depri ved of their propert y under 

strict conditi ons i ncl udi ng where it ‘results from [a legal] acquisiti on of t he land or an int erest i n 

land …’ or it is acquired by t he state ‘for a public purpose or i n t he public interest’. In t he latter 

sit uati on, t here must be ‘pr ompt payment i n full, of just compensati on …. and …a ri ght of access t o 

a court of law’ for a person who had a right or int erest in the land. 2 1 9  Scholars observe that this 

strong prot ecti on provi des a foundati on for a market based econo my because land and propert y 

are t he bedrock of pri vate ent erprise.2 2 0   

The constit ution does not shy away from li miti ng the mar ket. For i nstance, accordi ng t o 

Ki bet, the fact that article 24 whi ch discusses limi t ati on of ri ghts i ncl udes t he proporti onalit y 

pri nci pl e i mplies t hat ‘communit arian or public i nterests such as consumer welfare and nati onal 

econo my trump narrower interests such as commercial interests of a few i ndustry players.’2 2 1  The 

constit ution also endorses si gnificant ele ments of state i nterventi on i n t he for m of price controls, 

regul ation, producti on and distribution. 2 2 2  Regul ation is common i n market economi es, but price 

control, producti on and distribution are more a feature of planned or command economi es. 2 2 3  Ki bet 

gi ves t he exa mpl es of t he Price Control ( Essenti al Goods) Act and t he Energy ( Petrol eum Pri ci ng) 

Regul ati ons bot h of whi ch e mpower the government t o set li mits on t he price sellers can charge 

for particul ar goods, includi ng petrol and mai ze flour. The Kenyan govern ment is also heavil y 

invol ved i n t he provisi on of healt h servi ces and educati on and i n t he agricult ure and energy 

sect ors.2 2 4  

                     
2 1 8  As above arti cl e 40( 1) & ( 2). 
2 1 9  As above arti cl e 40( 3). 
2 2 0  Ki bet (n 208) 10.  
2 2 1  As above 13.  
2 2 2  As above 11.  
2 2 3  As above.  
2 2 4  As above.  
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Ot her for ms of state i nterventi on capt ured i n t he constit ution i ncl ude prot ecti on of labour 

rights2 2 5  and consumer rights,2 2 6  incl udi ng the regulation of competition. Ki bet explains that in a 

full y mar ket econo my, t he pri nci pl e of ‘buyer beware’ woul d be used t o ensure buyers are careful 

as t hey engage i n t he market, but t he i ntroducti on of consumer rights as rights i n t he constit uti on 

is a for m of i nterventi on whi ch i nfri nges on t he freedo m of t he mar ket.2 2 7  

3. 4.  Visi on 2030 – Kenya’s devel opment bl uepri nt 

Kenya’s Visi on 2030 was officially adopted under Sessi onal Paper 10 of 20122 2 8  (although it was 

introduced in 2008 when the Ki baki government ca me t o power).2 2 9  The for mul ation of this 

devel opment pl an was hailed as hi ghl y participat ory and ri gorous, invol vi ng a variet y of 

stakehol ders from across the country and beyond. 2 3 0  As introduced in Chapt er One, Visi on 2030 

is anchored on t hree mai n pillars: economi c, soci al and political, each wit h a specific target. These 

pillars are i n t urn established on a set of foundati onal ele ments, incl udi ng macroecono mi c stabilit y; 

governance refor ms; enhanced equit y and wealth creati on opport unities for t he poor;[ …and] 

hu man resource devel opment’.2 3 1  

The macroecono mi c frame wor k for t he achievement of Visi on 2030 focuses on econo mi c 

gr owt h and mai nt ai ni ng a growt h rate of 10 % t o shift Kenya int o a mi ddle i ncome country. 2 3 2  It 

hi ghli ghts t hat macroecono mi c stability i n ter ms of consistent l ow i nflation and i nt erest rates, 

sustai nabl e public debt and steady growt h is critical for private sect or growth and devel opment. 2 3 3  

It discusses t he pl ans for a number of econo mi c policies and how t hey wi ll contri but e t o t he  

pr ogress t owar ds attai ning t he Kenya envisi oned.  This secti on discusses selected ele ment s of 

fiscal policy, incl udi ng tax and expendit ure, and debt policy as outli ned in t he macr oecono mi c 

fra me wor k, wit h some comment ary on t he orient ation of t he Kenyan economi c syste m.  

                     
2 2 5  COK ( n 130) arti cl e 41.  

2 2 6  As above arti cl e 46.  
2 2 7  Ki bet (n 208) 27.  
2 2 8  GOK Sessi onal Paper 10 of 2012 ( n 48). 
2 2 9  htt ps://vi si on2030. go. ke/ (accessed 28 Oct ober 2021). 
2 3 0  GOK Sessi onal Paper 10 of 2012 ( n 48) ii. 
2 3 1  As above.  
2 3 2  As above 7.  
2 3 3  As above 7.  

https://vision2030.go.ke/
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The discussi on on fiscal policy covers t he approach t o raisi ng and spendi ng revenues. 

Firstl y, the government projects an increase in devel opment expendit ure i n favour of pri orit y areas 

of agricult ure, infrastructure, health and education, 2 3 4  but at the sa me ti me plans to ensure that state 

expendit ure is controlled t o guarant ee that public spendi ng does not crowd out pri vat e sect or 

invest ments.2 3 5  The pl an, therefore, advocates for limi ti ng and rationalising expenditure to focus 

on t he flagshi p proj ects steeri ng t he i mpl e ment ation of Visi on 2030.  

The government also intends t o fi nance t he expendit ure required to meet the goals under 

Vi si on 2030 predomi nantly t hrough tax revenue. The pl an acknowl edges that the scope for levyi ng 

taxes has been li mited by the trade li beralisation directi ves under t he regi onal economi c i nt egrati on 

efforts, but t he St ate re mains cognisant of t he risks of falli ng i nt o a ‘race t o t he bott om’ wit h respect 

to taxes whi ch woul d hurt the revenue base.2 3 6  The pl an also prioritises mai ntaini ng a low fiscal 

deficit and sust ai nabl e debt geared t owar ds ensuring t he right environment for trade, invest ment 

and pri vat e sect or devel op ment.2 3 7    

In ter ms of t he invest ment and savi ngs policy, Vision 2030 ai ms t o grow public sect or 

invest ment t o over 9% of t he GDP by strengt heni ng revenue, restruct uri ng devel op ment 

expendit ure, increasi ng reliance on devel opment part ners for proj ect financi ng, and some 

borrowi ng, particul arly for infrastruct ure.2 3 8  Correspondi ngl y, the plan antici pates a steady 

increase in pri vat e sect or invest ment t o over 24 % of GDP from 2020/ 21 – 2030, wit h forei gn direct 

invest ment expected t o be a significant portion of this increase. 2 3 9  This will require the state to 

facilitate an enabli ng environment t hrough, a mong ot her t hi ngs, streaml i ni ng t he regul at ory 

fra me wor k, strengt heni ng t he judici ary, strengt heni ng human capital while ensuri ng labour mar ket 

flexi bility, corrupti on control and the protection of propert y rights.2 4 0  The plan acknowl edges that 

for sustai nability, the larger share of i nvest ment fi nanci ng needs t o be generat ed domesticall y, 

whi ch necessitates t he need for growi ng nati onal savi ngs. 2 4 1   

                     
2 3 4  As above.  
2 3 5  As above 7.  
2 3 6  As above.  
2 3 7  As above 8.  
2 3 8  As above 9.  
2 3 9  As above.  
2 4 0  As above.  
2 4 1  As above 10.  
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The macroecono mi c pl an also lists a number of struct ural refor ms t o be undertaken t o spur 

the econo my t owar ds achi evi ng t he visi on for the country. These reforms i ncl ude i mpr oved 

governance, better syste ms for procure ment and fi nancial management, i mpr ovi ng t he 

environment for pri vate sect or competiti veness, and pri vatisation ai mi ng t o ‘promot e 

account ability and efficiency and openi ng opportunities for pri vat e sect or invest ment and ne w 

technol ogy i n t he public ent erprises’.2 4 2  

3. 5.  The Thi rd Medi um Ter m Pl an - The Bi g Four Agenda  

Vi si on 2030 is bei ng i mplement ed i n phases, usi ng medi um t er m plans aligned wit h the ter ms of 

political leadershi p, that is each electi on cycl e. The MTP III covers t he period from 2018 t o 2020, 

the second and final ter m in office for Presi dent Uhur u Kenyatta, and its visi on is ‘ Transfor mi ng 

lives: Advanci ng soci o-econo mi c devel opment t hrough t he “Bi g Four”’ – popul arl y referred t o as 

the Bi g Four Agenda.  

MTP III acknowl edges that indeed t here were gai ns under t he second MTP, but 

nevert hel ess critical challenges still remai n. It identifies ‘i ncrease in prices of food and ot her basi c 

items resulti ng i n hi gh cost of livi ng’ and t hat a si gnificant proportion of Kenyans still lack access 

to basic servi ces such as electricit y, affordabl e housi ng, uni versal healt hcare and safe dri nki ng 

wat er’, among ot her things, as fact ors that will have to be addressed by the present plan. 2 4 3  

Consequentl y, the Bi g Four Agenda pri orit y areas are manufact uri ng, food security, affordabl e 

housi ng and uni versal healt hcare. In particul ar, the pl an ai ms t o provi de 500, 000 affordabl e 

housi ng units by 2022,  provi de uni versal health coverage ( medi cal insurance), expand food 

pr oducti on and suppl y and reduce food prices, and t o i mpr ove val ue additi on and i ncrease 

manufact uri ng t o 15 % of the GDP. 2 4 4   

In additi on t o t he four priorities under t he Bi g Four Agenda, MTP III is also struct ured wit h 

goals and targets for t he three pillars of Visi on 2030. The soci al pillar of MTP III incl udes pl ans 

for healt hcare, housi ng, educati on, wat er and sanitati on, gender, yout h and vul nerabl e groups, 

                     
2 4 2  As above 11.  
2 4 3  GOK ‘ Vi si on 2030 Thi rd Medi um Ter m Pl an 2018 – 2022’ (2018) ( MTP III) 2. 
2 4 4  As above.  
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a mong ot hers. All plans wi t hi n these sub-sect ors are desi gned wit h the overall ai m of contri buti ng 

towar ds attai nment of t he Bi g Four.  

3. 5. 1. Macroecono mi c pl an under the MTP III 

The macroecono mi c frame wor k for MTP III ali gns wit h t he overall Visi on 2030 macroecono mi c 

fra me wor k, 2 4 5  summarised above. Bet ween 2018 and 2021, the government is focusi ng on an 

‘invest ment led, low deficit and low debt growt h frame wor k’.2 4 6  In particular, the government 

ai ms t o sti mul at e trade and i nvest ment primaril y t hrough scali ng up efforts t owar ds 

industrialisation. Towards t his end, a stabl e macr oecono mi c environment, sustai nabl e debt 

(i ncl udi ng reduci ng t he debt t o GDP rati o), better expendit ure manage ment  and conduci ve fiscal 

space are key. 2 4 7   

Wi t h regard t o t he fiscal policy, the government’s pl an is to furt her l ower t he fiscal deficit 

(reduci ng t he difference bet ween how much t he government spends vis-à-vis how much revenue 

the government generates) while bal anci ng t his wit h spurri ng economi c growt h t hrough 

expendit ure on productive areas aligned wit h the MTP III goals.2 4 8  To grow t he revenue, the 

government i ntended t o i mpl e ment refor ms t o tax policy and revenue admi nistrati on whil e 

‘shifti ng compositi on of expenditure from recurrent to capital expenditure’.2 4 9  In addition to the 

revi ew of tax policy, the government i ntended t o mobilise additi onal resources t hrough domestic 

and external borrowi ng. 2 5 0   

These i nterventions were expected to result in a growt h rate of seven per cent by 2022, 2 5 1  

however t hese proj ecti ons have been severel y affect ed by t he large scal e i mpact of t he COVI D- 19 

pande mi c whi ch caused a dra matic decli ne econo mi c acti vit y and consequentl y a reducti on of 

econo mi c growt h. 2 5 2   

                     
2 4 5  As above 6.  
2 4 6  As above 11.  
2 4 7  As above.  
2 4 8  As above.  
2 4 9  As above 12.  
2 5 0  As above.  
2 5 1  As above 11.  
2 5 2  Worl d Bank Gr oup ( n 49). 
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3. 6.  I mpli cati ons of the econo mi c policy for the realisati on of soci o-econo mic ri ghts 

i n Kenya 

The econo mi c order i ntroduced by t he 2010 constitution ushered i n some import ant progress i nt o 

the Kenyan econo my such as entrenchi ng t he direct and i ndirect partici pation of t he peopl e i nt o 

the process of budget maki ng unli ke previ ousl y where the executi ve was solel y responsi bl e for t he 

devel opment of t he budget.2 5 3  Buildi ng on this mo ment um, bot h Visi on 2030 and MTP III seek to 

generall y i mpr ove t he well-bei ng of Kenyans and pundits have cel ebrated t he si gnificant steps 

for war d.2 5 4  

Ho wever, the pl an has recei ved some criticis m. For i nstance,  Kenyan econo mi sts such as 

Ndii descri bed Vi si on 2030 as a ‘tri umph of capital funda ment alis m’ focusing on ‘growt h above 

all else, fuelled by mega infrastruct ure projects’.2 5 5  This section provi des a critique of selected 

econo mi c policies, focusing on fiscal policy i ncl uding tax and expendit ure policies, and debt policy 

to anal yse their ali gnment wit h t he efforts towards the realisation of socio-econo mi c ri ghts. The 

secti on will also provi de reflecti on on t he economic syste m t o the ext ent that t he syst e m i nfor ms 

policy choi ces.  

3. 6. 1. Fi scal policy 

Fi scal policy refers t o t he measures t hat governments use to achieve t heir econo mi c ai ms t hrough 

taxati on and government spendi ng. 2 5 6  The fiscal policy fra me wor k under Vision 2030 declares the 

government’s i ntenti on to rel y pri maril y on tax revenue t o fi nance government expendit ure and t o 

ensure a sustai nabl e fiscal deficit for a favourabl e environment for t he pri vat e sect or.2 5 7  

The positi on wit hi n Vi sion 2030 and t he MTP III to shy away from i ncreased publi c 

spendi ng even t hough acknowl edgi ng t hat is required in some i nstances ali gns wit h Bal akrishnan’s 

anal ysis t hat ort hodox econo mi sts of t he neoli beral orient ati on discourage st ate i nvol ve ment i n 

                     
2 5 3  D Ndii ‘ Hi ghway Robbery: “Budget ed Corrupti on” as State Capt ure - A case study of i nfrastruct ure spendi ng 

under the J ubil ee admi ni stration’  (2020) 7 – 8.  
2 5 4  Kenya Vi si on 2030 ‘ Marki ng 10 Years of Progress - Kenya Visi on 2030’ (2018) https://youtu. be/Bux QnUwNeGs 

(accessed 28 Oct ober 2021).  
2 5 5  Ndi i (n 204).  
2 5 6  Encycl opaedi a Britanni ca https:// www. bri tanni ca. com/t opi c/fi scal - poli cy (accessed 24 October 2021).  
2 5 7  GOK Sessi onal Paper No. 10 of 2012 ( n 48) 7. 

https://youtu.be/BuxQnUwNeGs
https://www.britannica.com/topic/fiscal-policy
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econo mi es because it dist orts t he economy and constricts t he space for pri vat e act ors who are 

forced t o compet e wit h the state.2 5 8    

Si mil arl y, the i mperati ve wi t hi n t he devel opment plans t o manage t he fiscal defi cit t hrough 

increasi ng capital expendit ure while reduci ng recurrent expendit ure is al ar mi ng because t he 

servi ces necessary or t he enj oyment of soci o-econo mi c ri ghts rel y heavil y on recurrent expendit ure 

because t hey are dependent on a hi gh number of peopl e, for i nstance education requiri ng teachers 

and non-teachi ng staff and healt hcare requiri ng doct ors, nurses and ot her clini cal and non-cli nical 

staff to ensure qualit y healt h servi ces are deli vered. Contrary t o ort hodox econo mi sts, het erodox 

econo mi sts take the position t hat public expendit ure is i mport ant for an econo my t hat pri oritises 

the well-bei ng of t he peopl e, and budget deficits are per mi ssi bl e.2 5 9  

Researchers recentl y established t hat Kenya’s tax and expendit ure policies combi ned were 

rat her progressi ve, wit h the great est tax burden being borne by t he richest me mbers of t he soci et y 

and t he poorest were the net beneficiaries of t he taxes as t hey recei ved or benefitted t he most from 

social welfare i nterventions such as cash transfers and subsi dised education and healthcare. 2 6 0  This 

is i mport ant because, as Waris observed, redistri buti on is a prerequisite for a ri ghts-based soci et y 

in Kenya, 2 6 1  and t his will bot h i mpr ove the well-being of the people and i mprove what she ter ms 

the fiscal legiti macy of t he state.2 6 2  

Ho wever, the evi dence also showed t hat while t he policy resulted i n reduced i nequalit y, it 

increased povert y.2 6 3  In particular, indirect taxes (such as val ue added tax ( VAT), sales tax and 

servi ce tax) were the greatest dri vers of t he povert y increase, alt hough direct taxes (such as i ncome 

tax) also contri buted t o thi s.2 6 4   

                     
2 5 8  Bal akri shnan et al (n 16) 13.  
2 5 9  As above.  
2 6 0  DK Manda et al ‘ Fi scal i nci dence, i nequality and poverty i n Kenya: A CEQ Assess ment’ (2020).  
2 6 1  A Wari s et al ‘ Taxati on and Stat e Buil di ng i n Kenya: Enhancing Revenue Capaci ty to Advance Hu man Wel f are’ 

(2009) 33.  
2 6 2  A Wari s Tax and Devel op ment: Sol vi ng Kenya’ s Fi scal Cri si s thr ough Hu man Ri ghts (2013) 124.  
2 6 3  DK Manda et al (n 260). 
2 6 4  As above 19.  
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The sit uati on has worsened i n t he wake of t he COVI D- 19 pande mi c. The pande mi c already 

had a devast ating effect on t he li veli hoods of t he persons li vi ng i n povert y, but t he government has 

exacerbat ed t he situation by introduci ng numer ous taxes that disproportionately affect the poor. 2 6 5  

Thi s is connect ed t o t he runa way debt sit uati on, whi ch will be discussed in t he next subsecti on. 

The upshot here is the reiteration of t he need t o restruct ure/redesi gn direct and i ndirect taxes i n 

Kenya t o ensure t hat t he fiscal policy addresses bot h i nequalit y and poverty i n order t o move t he 

country towar ds the realisati on of soci o-econo mi c rights.2 6 6   

3. 6. 2. Debt policy  

The issue of debt as a driver of povert y has been hi ghli ght ed and address for decades. In a 1997 

UN report debt is cited as a maj or international driver of vi olations of socio-economi c rights.2 6 7  

Despite t he Vi si on 2030 commit ment to a ‘sustainable public sect or debt position’2 6 8  whi ch is 

reiterated i n MTP III where t he government  commits t o pursui ng a ‘l ow debt growt h 

fra me wor k’,2 6 9  Kenya’s debt has skyrocketed to dangerous levels. The National Treasury and 

Pl anni ng Depart ment reports that as at June 2021 the debt t o GDP rati o st ood at 69. 3 % wit h 36. 2 % 

bei ng ext ernal debt.2 7 0  The debt servi ce to revenue rati o st ood at 50 %. 2 7 1  

The Kenyan Parlia ment expressed alar m t hat t he budget ary allocati on t o debt servi ci ng has 

out paced ‘t he all ocati ons for devel opment expenditure (for whi ch debt is meant t o fi nance) by over 

200 %’. 2 7 2  This is likel y to constrai n funds available for necessary devel opment and services, and 

the government is already i ncreasi ng t he price of essential goods and servi ces i n response t o 

                     
2 6 5  R War ah ‘ COVI D, debt, and taxes are pl ungi ng milli ons of Kenyans i nto poverty’ (2021) 

htt ps:// www. one. org/afri ca/bl og/covi d- debt- poverty-kenya/ (accessed 24 Oct ober 2021). 
2 6 6  DK Manda et al (n 260) 17.  
2 6 7  UN Speci al Rapporteur to the Sub- Co mmi ssi on on Preventi on of Di scri mi nati on and Protecti on of Mi nori ti es, 

El Hadji Gui ssé ‘ Fi nal report on the questi on of the i mpuni ty of per petrat ors of human rights vi ol ati ons 
(econo mi c, soci al and cul tural  ri ghts) pursuant to Sub- Co mmi ssi on resol uti on 1996/24’ (1997) para 31.  

2 6 8  GOK Sessi onal Paper No. 10 of 2012 ( n 48) 7.  
2 6 9  GOK MTP III (n 243) 11.  
2 7 0  GOK ‘ Publi c Debt Manage ment Report 2020/2021’ (2021) 12.  
2 7 1  As above.  
2 7 2  B Ambani ‘ Kenya borrowed Sh60bn every mont h thi s year, CBK report shows’ (2021) Nation 

htt ps://nati on. afri ca/kenya/busi ness/kenya- borrowed-sh60bn- every- mont h-thi s-year-cbk-report-shows-
3483094 (accessed 24 Oct ober 2021). 

https://www.one.org/africa/blog/covid-debt-poverty-kenya/
https://nation.africa/kenya/business/kenya-borrowed-sh60bn-every-month-this-year-cbk-report-shows-3483094
https://nation.africa/kenya/business/kenya-borrowed-sh60bn-every-month-this-year-cbk-report-shows-3483094
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conditi ons from lenders like the Worl d Bank2 7 3  simi l ar to the SAPs, wit h additional austerity 

measures l oomi ng. 2 7 4  

Monet ary soverei gnt y is i mportant and woul d be achi eved when a country issues its own 

currency, 2 7 5  but it is undermi ned when a country incurs debt in a forei gn currency that has to be 

pai d back i n t he forei gn currency. 2 7 6  This makes it difficult for the country to have economi c 

soverei gnt y, whi ch in turn can be consi dered a form of neo-col onialis m. 2 7 7  As de monstrated above, 

Kenya is ‘heavil y dependent on gl obal financial markets to finance [its] budget’.2 7 8  This has been 

the case si nce t he 1980s when t he struct ural adj ust ment progra ms rendered many ‘post -col oni al’ 

countries ‘dependent on forei gn currency and credit ors’.2 7 9  This has significantly under mi ned its 

monet ary soverei gnt y and consequentl y made it mor e vul nerable t o bot h forei gn directi ves and 

conditi onalities on the econo mi c policies to be adopt ed2 8 0  and to shocks in the gl obal economy, 

such as t he one occasi oned by t he pande mi c.  

3. 6. 3. Reflecti ons on t he econo mi c syste m  

In additi on t o an assess ment of the specific economi c policies above, this chapt er also reflects on 

the underl yi ng econo mi c orient ation i n an effort to empl oy t he human ri ghts fra me wor k t o assess 

the entiret y of t he economi c syste m, i ncl udi ng t he underpi nni ng t heories and assumpti ons.   

Fr om t he language and priorities used i n t he policies and pl ans discussed above it can be 

inferred t hat as a mi xed econo my Kenya i ncorporates several ele ments of neoli beral capitalis m. 

                     
2 7 3  O Guguyu ‘ Wat er bills set to rise on Worl d Bank l oan ter ms’ Busi ness Dail y (2021) 

htt ps:// www. busi nessdail yafrica. com/ bd/econo my/ wat er-bill s-set-ri se- on- worl d- bank-l oan-ter ms- 3470900 
(accessed 24 Oct ober 2021). 

2 7 4  War ah ( n 265). 
2 7 5  J Hi ckel ‘ How t o achi eve f ull decol oni zati on’ (2021) Ne w I nter nati onali st: Food J usti ce fil es 67 – 69 

htt ps://newi nt. org/f eat ures/2021/08/09/ money- ul ti mat e- decol oni zer-fjf (accessed 28 October 2021). See 
al so NS Syll a ‘ Moder n Monet ary Theory i n the Peri phery: What does MMT have to off er devel opi ng nati ons?’  
(2020) https:// www. r osal ux. de/en/news/i d/41764/ moder n- monet ary-theory-i n-the- periphery (accessed 15 
Oct ober 2021). 

2 7 6  As above.  
2 7 7  Hi ckel (n 275). 
2 7 8  D Ndii ‘ Thoughts on a Pandemi c, Geoecono mi cs and Afri ca’s Ur ban Soci ol ogy’ (2020) The El ephant  

htt ps:// www. t heel ephant.i nfo/op- eds/2020/03/25/t houghts- on- a- pande mi c- geoeconomi cs- and- afri cas-
ur ban-soci ol ogy/ (accessed 16 Oct ober 2021). 

2 7 9  Hi ckel (n 275) 69.  
2 8 0  Ndi i (n 204). 

https://www.businessdailyafrica.com/bd/economy/water-bills-set-rise-on-world-bank-loan-terms-3470900
https://newint.org/features/2021/08/09/money-ultimate-decolonizer-fjf
https://www.rosalux.de/en/news/id/41764/modern-monetary-theory-in-the-periphery
https://www.theelephant.info/op-eds/2020/03/25/thoughts-on-a-pandemic-geoeconomics-and-africas-urban-sociology/
https://www.theelephant.info/op-eds/2020/03/25/thoughts-on-a-pandemic-geoeconomics-and-africas-urban-sociology/
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Capitalis m is defi ned as ‘an econo my based on privat e ent erprise …t he use of mar kets not pl anni ng 

to all ocat e econo mi c resources …pr oduction motivat ed by the profit motive.’2 8 1  Plant described 

neoli beralis m as per mitting a very li mited concept of soci al justice and welfare deli vered by t he 

state. Plant summarises a ‘neoli beral welfare state’ as ‘not i nspired by social j ustice …co mpati bl e 

onl y wit h negati ve rights…a nd is not i nvol ved i n the direct provisi on of welfare itself but is li mit ed 

to a fundi ng and a commissi oni ng role’.2 8 2  A detailed critique of neoliberal capitalis m is beyond 

the scope of t his thesis, but schol ars such as Appi agyei- At ua, have established t hat ‘neo-liberal 

econo mi c policies have contri buted si gnificantl y to t he abuse of [soci o-econo mi c ri ghts] in t he less 

industrialised worl d’.2 8 3  One possi ble reason why these policies do not contribute to i mproved 

well-bei ng and t he advance ment of ri ghts is because t hey are not ali gned wit h human ri ghts 

pri nci pl es and goals i n t he first place.  

The disconnect bet ween human ri ghts pri nci pl es and t he econo mi c policy i n Kenya is 

furt her illustrated i n t he apparent orient ation t owards a devel opment al rather t han human ri ghts 

appr oach t o progress and the centralit y of GDP growt h as t he measure of progress. These will be 

el aborat ed i n t urn bel ow.   

Devel opment al rat her t han human ri ghts approach  

The Soci al Pillar under Vi si on 2030 i ncorporat es comprehensi ve goals for educati on, healt hcare, 

wat er and sanitati on, housi ng and food security. The Bi g Four Agenda also pri oritises healt hcare 

(uni versal healt h coverage), affordabl e housi ng,  and food security and the entire MTP III, 

incl udi ng t he econo mi c fra me wor k, is geared t owards advanci ng on t hese ai ms. They are however 

consi dered as servi ces and onl y a tenuous connecti on is made t o t heir status as human ri ghts as 

well. This suggests t hat the Kenyan government has taken more of a devel opment al appr oach 

rat her t han a human ri ghts approach t o t he deli very of t hese servi ces, and therefore coul d be seen 

to contri bute t o t he sl ow pr ogress t owar ds the realisation of soci o-econo mi c rights.2 8 4  

                     
2 8 1  Rut herf ord ( n 14) 73.  
2 8 2  R Pl ant The Neo-Li ber al State (2009) 250.  
2 8 3  K Appi agyei- At ua ‘ A ri ghts- based criti que of poverty producti on and its i mpact on hu man securi ty i n the l ess 

i ndustri ali sed worl d’ 3 Jour nal  of Hu man Security (2008) 13.  
2 8 4  P Uvi n ‘ On hi gh mor al ground:  The i ncor porati on of human ri ghts by the devel op ment enter pri se’ (2002) 17 

The Fl etcher Jour nal of Devel op ment Studi es.  
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GDP and trickl e-down growt h  

In t he discussi on on t he macr o-fiscal fra me wor k and growt h strategy prospects, the focus is more 

on devel opi ng t he industry, manufact uri ng, trade and econo my, wit h the appearance of an 

orient ation t owar ds trickle-down econo mi cs. This is confir med by t he Nati onal Bureau of St atistics 

whi ch reported i n 2020 that a mong t he interventions t he government of Kenya has i ntroduced t o 

address stark soci o-econo mi c i nequalit y is ‘t he pursuit of econo mi c growt h – that was supposedl y 

to trickl e down i n order to reduce povert y and inequality’.2 8 5  However, the 2020 Nati onal Report 

on Inequalit y notes t hat ‘i ncome i nequalit y and povert y re mai ned hi gh even when t he econo my 

achi eved relati vel y hi gh rates of economi c growth’.2 8 6  Therefore, as emphasised by numer ous 

schol ars,2 8 7  investi ng i n mega-i nfrastruct ure does not necessarily result in GDP growt h, and GDP 

gr owt h does not necessarily result in a better standard of livi ng, especi ally for t he poorest i n t he 

soci et y. Oft en t hey are bei ng left behi nd.  

Therefore, the mai n pre mise of t his paper is to advocat e for an econo mi c syste m t hat is, as 

Hi ckel puts it, ‘organised around human fl ourishi ng and ecol ogi cal stability’ rat her t han one 

centred on GDP growt h, 2 8 8  where rat her than a cause of it, GDP growt h is envisi oned as a result 

of t he enj oyment of ri ghts.2 8 9   

3. 7.  Concl usi on 

In li ght of t he above, t his chapt er concl udes that t he 2010 constit ution, i n additi on t o bei ng a legal 

docu ment, also sets Kenya on course t o establish an egalitarian mi xed econo mi c syst e m. The 

devel opment plan t hat followed t he promul gati on of t he constit ution appears on t he face of it t o 

ali gn itself wit h t his position. However, upon cl oser anal ysis, it becomes apparent t hat the overall 

devel opment agenda and the medi um t er m plan adopt ed by t he present government lean more 

towar ds a mar ket economy t hat pri oritises i nfrastruct ure devel opment and facilitati ng a conduci ve 

                     
2 8 5  KNBS ( n 55) 5. 
2 8 6  As above 6.  
2 8 7  See f or i nstance Ndii (n 204); J Hi ckel Less i s mor e: How degrowt h will save the worl d (2020). 
2 8 8  Hi ckel (n 287) 184.  
2 8 9  J Hi ckel ‘ Degr owt h: a response to Branko Mil anovi c’ (2020) 

htt ps:// www.j asonhi ckel. org/bl og/2017/11/19/ why- branko- mil anovi c-i s- wr ong- about- de-growt h (accessed 
15 Oct ober 2021). 

https://www.jasonhickel.org/blog/2017/11/19/why-branko-milanovic-is-wrong-about-de-growth
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busi ness environment i n ways t hat result in a di sconnect wit h human rights obj ecti ves and 

obli gati ons. 

As t he worl d in general and Kenya i n particul ar struggl e t o recover from the econo mi c 

shock caused by t he COVI D- 19 pande mi c, it is i mport ant t o be gui ded by t he i nsi ghts from 

Si meoni and Brett who, reflecti ng on African econo mi es, affir m t hat we cannot ‘buil d back better’ 

because what existed was not for us nor was it worki ng. 2 9 0  As de monstrated in Chapt er Three, the 

Kenyan econo my was origi nall y desi gned t o be an extracti ve ent erprise t o benefit a pri vileged 

mi nority at the expense of t he maj orit y, and despite efforts by t he government t o pursue t he 

i mpr ove ment of t he people’s well-bei ng, t his legacy has persisted.  

Beyond havi ng a mi xed econo mi c model, the main question t o consi der is what ele ment s of 

what models are bei ng mi xed t oget her, and t o what ext ent. Buil di ng up on this observati on, t he 

foll owi ng concl udi ng chapt er addresses t he concerns raised i n t his chapt er by provi di ng 

recommendati ons for t he way for war d t o ensure an econo mi c syste m and policy t hat spurs Kenya 

towar ds the full realisation of soci o-econo mi c ri ghts.  

 

  

                     
2 9 0  C Si meoni and M Brett ‘ Take Back Our I nstituti ons’ (2021) 

htt ps://progressi ve.i nternati onal /bl uepri nt/98bf 6846- 33cd-45ea- ae9f- 575d6e0c18dc-take- back- our-
i nstituti ons/en (accessed 15 Oct ober 2021).  

https://progressive.international/blueprint/98bf6846-33cd-45ea-ae9f-575d6e0c18dc-take-back-our-institutions/en
https://progressive.international/blueprint/98bf6846-33cd-45ea-ae9f-575d6e0c18dc-take-back-our-institutions/en
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CHAPTER FOUR - CONCLUSI ON AND RECOMMENDATI ONS 

4. 1.  Introducti on  

Thi s paper set out t o int errogate t he relati onship bet ween econo mi c policy for mul ati on and 

i mpl e ment ati on and t he realisation of soci o-econo mi c ri ghts. Because econo mi c policies are 

direct ed by t he econo mi c syste ms states ali gn wi th, a discussi on on econo mi c syst e ms was also 

incorporat ed i nt o the work. Chapt er One of t he paper focused on an overvi ew of t he state of t he 

realisation of soci o-econo mi c ri ghts i n Kenya and established t he nexus between econo mi c policy 

and human ri ghts. The chapt er also set out t he research questi ons and methodol ogy t o gui de t he 

st udy, t he gaps in t he availabl e literat ure t hat this paper sought t o fill, and the li mitations of t he 

st udy. Chapt er Two i nterrogat ed relevant econo mic theories and t he legal fra me wor k for soci o-

econo mi c rights i n Kenya, setti ng out t he i mplications of t he ri ghts fra me work on econo mi c policy. 

Chapt er Three focused on a case st udy of Kenya, pr ovi di ng a brief overvi ew of t he hist ory of t he 

econo mi c syste m and policies, then conducti ng an i n-dept h anal ysis of t he econo mi c syst e m and 

policy directi on envisi oned under t he 2010 Constit ution of Kenya and the devel opment pl ans 

adopt ed under t he present government t o det er mi ne how far t hey align t o realise soci o-econo mi c 

rights.   

The paper has, thus far, established t hat t he Constitution of Kenya 2010 sets the foundati on 

for an egalitarian mi xed econo my, setti ng human rights as a core consi deration i n t he devel opment 

and i mpl e ment ati on of econo mi c policy. However, while t he overall devel op ment goals appear t o 

centre on human fl ourishing, the econo mi c policies i mpl e ment ed i n practice were found t o have 

failed t o achi eve t hese ends due, at least in part, to the mi sali gnment wit h hu man ri ghts pri nci pl es 

and obli gati ons. In particul ar, the fiscal policies showed t hat tax and expendit ure measures were 

contri buti ng t o i ncreased povert y and t he rapi dl y gr owi ng debt burden was also jeopardisi ng t he 

state’s capacit y t o ensure t he enj oyment of ri ghts. Overall, the deep-rooted neoli beral capitalist 

el e ments of t he syst e m contri bute t o t he nomi nal incor porati on of human rights, and t he focus on 

GDP growt h at the expense of genui ne progress i n ter ms of well-bei ng for t he peopl e. This 

concl udi ng chapt er makes recommendati ons towards for mul ati ng an economi c policy orient ati on 

that is more aligned wit h the sustai nabl e realisation of human ri ghts.  
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4. 2.  Reco mme ndati ons 

Dri vers of econo mi c i nequalit y and ot her conditions t hat make it difficult for everyone t o enj oy 

their soci o-econo mi c rights are a result of deli berat e policy choi ces made by government s. These 

choi ces may breach human rights commit ments governments have made. 2 9 1  The disruption 

occasi oned by t he COVI D- 19 pande mi c has provided Kenya wit h the i mpet us t o reconstruct an 

econo my t hat will wor k for t he good of t he peopl e first and fore most. To address t he mi sali gnment 

bet ween econo mi c policy and t he realisation of socio-econo mi c rights, this thesis recommends t he 

foll owi ng measures.   

4. 2. 1. Incorporate a ri ghts-centred rat her than development al approach to progress 

As e mphasised by Uvi n, devel opment cannot be equat ed t o t he realisation of soci o-econo mi c 

rights, nor can t he nomi nal and t okenistic i ncorporati on of human ri ghts as a subset of devel op ment 

result in t he realisation of human rights.2 9 2  Many times, this approach has the opposite effect of 

accel erati ng povert y and the deni al of soci o-economi c ri ghts. Kenya, t herefore, needs t o transfor m 

its devel opment agenda to subst anti vel y centre human ri ghts and utilise t he human ri ghts 

fra me wor k t o desi gn t he syste ms necessary for the full enj oyment of socio-econo mi c ri ghts. In 

maki ng t his recommendation, this t hesis is cognisant of t he need t o avoi d the risk of repeati ng t he 

error of i ncorporati ng hu man ri ghts merel y as rhet oric i n domestic devel opment pl ans and 

econo mi c policy.  

Connect ed t o t his is the need t o rei magi ne an econo mi c orient ation in Kenya, and 

consequentl y t he economi c syste m and policies, it will be i mport ant to challenge t he mai n 

preconcepti on t hat gui des state technocrats as established i n Chapt er Three: the centralit y of GDP 

gr owt h as t he overall aim of econo mi c policy and t he assumpti on t hat it is t he dri ver of positi ve 

change i n t he li ves of t he peopl e, especi ally t he poorest.  

                     
2 9 1  A Corkery ‘ Fri ends or f oes? The rol e of human ri ghts creati ng vi si ons f or econo mi c j usti ce’  (2021) Fi ght 

I nequality Alli ance https://yout u. be/Ec wPhqOM03s from 12: 29 (accessed 20 Oct ober 2021). 
2 9 2  Uvi n ( n 284).  

https://youtu.be/EcwPhqOM03s
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The realisation of soci o-economi c rights are in fact a precondition for develop ment.2 9 3  As 

confir med by Appi agyei- At ua, where soci o-econo mi c ri ghts are deni ed,  povert y is produced 

‘ whi ch i n turn disturbs the foundation for economi c growt h and devel opment of a country’.2 9 4  

Consequentl y, Kenya shoul d instead transiti on away from GDP as t he measure of progress and 

expl ore t he several ot her measures t hat have been suggest ed. In particul ar, the well -bei ng econo my 

advocated by Fi ora monti,2 9 5  Chrysopoul ou2 9 6  among others, is wort h pursui ng.  

4. 2. 2. Ref or m fiscal policy to ali gn wit h soci o-econo mic ri ghts ai ms 

Once human well-bei ng and fl ourishi ng (and of necessit y, the realisation of soci o-econo mi c ri ghts) 

is the focus of t he economy,  several ot her adj ustment s t o t he econo mi c policies will fl ow from t his 

change. To address t he shortcomi ng i dentified in Chapt er Three, this thesis recommends t hat 

Kenya urgentl y rati onalise its taxati on policy t o make it trul y progressi ve and prevent t he i nci dence 

of taxes dri vi ng more peopl e i nt o povert y. For t his, Kenya will need t o redesi gn t he tax policy t o 

prevent t he disproporti onat e burden t hat bot h direct and (especi all y) i ndirect taxes have on t he 

poor. Furt her, Kenya, like several African countries, loses billions of shilli ngs t hrough illicit 

fi nancial fl ows, i ncl udi ng tax avoi dance and outright evasi on. 2 9 7  More target ed direct taxes on 

multi nati onals and measures t o curb illicit fi nanci al fl ows will hel p to generat e t he resources 

required t o ensure t hat t he state can meet its obli gati ons concerni ng soci o-econo mi c ri ghts and do 

so wit hout i ncurri ng si gnificant debt or causi ng i nflati on. 2 9 8  

These i mpr ove ments t o the tax policy necessitate revisi ons to t he expenditure policy also. 

To begi n wit h, the Kenyan government should reconsi der t he economi c pri nci pl e t hat t he 

government shoul d al ways keep t he fiscal deficit low by keepi ng state expendit ure l ow, especi all y 

on recurrent expendit ure. Het erodox econo mi sts and ot hers have advocat ed for states seeki ng t o 

pursue t he realisation of soci o-econo mi c ri ghts t o accept hi gher fiscal deficits (t he increase i n t he 

                     
2 9 3  K Appi agyei- At ua ( n 283) 14.  
2 9 4  As above.  
2 9 5  L Fi ora monti ‘ Well -bei ng Econo my: A Scenari o f or a Post-growt h Hori zontal Gover nance Syste m’ ( 2016).  
2 9 6  A Chrysopoul ou ‘ The Vi si on of a Well - Bei ng Econo my’ (2020) Stanf or d Soci al I nnovati on Revi ew 

htt ps://ssir. org/arti cl es/entry/the_vi si on_of _a_well _bei ng_econo my (accessed 28 Oct ober 2021). 
2 9 7  Uni ted Nati ons Conf erence on Trade and Devel op ment ( UNCTAD) ‘ Tackli ng Illi cit Fi nancial Fl ows f or 

Sustai nabl e Devel op ment i n Afri ca’ (2020).  
2 9 8  Hi ckel (n 279) 68.  

https://ssir.org/articles/entry/the_vision_of_a_well_being_economy
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state havi ng hi gher levels of expendit ure t han revenue) as state spendi ng is essential for t he 

realisation of t hese ri ghts.2 9 9  This in particular will make it possi ble for Kenya to i mpl e ment several 

pr ogressi ve policies t o guarant ee soci o-econo mi c rights and achi eve a better qualit y of life for 

everyone. This i ncl udes direct state provisi on of uni versal basic services necessary for t he 

realisation of soci o-econo mi c rights, and expl oring additi onal welfare i nterventi ons such as a 

uni versal basic i ncome and/ or j ob guarant ees. It may be argued t hat such interventi ons may meet 

soci o-econo mi c needs but do not necessaril y guarant ee the enj oyment of soci o-econo mi c ri ghts. 

Ho wever, as de monstrated i n Chapt er One, experts have reiterated t he i mport ance of stat e 

pr ovisi on of servi ces necessary for t he enj oyment  of soci o-econo mi c ri ghts as a way of ensuri ng 

equalit y and non-discri minati on, especi all y for margi nalised communities.  

Ho wever, while t he direct state provisi on is import ant, the full realisati on of soci o-

econo mi c ri ghts requires t he establishment of entire syste ms wit hi n the state t hat creat es a 

conduci ve environment for t he full enj oyment of the ri ghts. This will involve enacti ng conduci ve 

laws and policies t hat facilitate t he realisation of soci o-econo mi c ri ghts, enacti ng and enf orci ng 

regul ations to govern standards and operati ons where the state and non-stat e act ors are i nvol ved 

in servi ces i mpacti ng t he enj oyment of t he ri ghts, establishi ng struct ures for t he state t o monit or 

its acti ons and acti ons of non-state act ors t hat may have an i mpact on the rights, and havi ng 

struct ures t o secure account ability for vi ol ations by the state or abuse by non-state act ors, i ncl udi ng 

establishi ng a well-trai ned, well-funded j udiciary. Thi s entire process also requires resources.  

As an i mport ant overarchi ng poi nt, the Kenyan government must bear in mi nd t he 

interdependence and i ndi visi bility of ri ghts, whi ch affir ms t hat t he efforts to realise soci o-

econo mi c ri ghts cannot be done at the expense of ci vil and political ri ghts. All polici es and 

interventi ons must be desi gned t o ensure t hat the full range of ri ghts is respect ed, prot ect ed, 

fulfilled and promot ed.  

                     
2 9 9  Bal akri shnan et al (n 16) 12. See al so Syll a (n 275).  
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4. 2. 3. Ref or m debt policy and pursue monet ary soverei gnt y 

To avoi d t he constrai nts t o t he realisation of soci o-econo mi c ri ghts occasi oned by di verti ng 

si gnificant porti ons of revenue t o debt servi ci ng and bei ng vul nerable t o regressi ve conditi onalities 

from l enders, the Kenyan government will need t o more aggressi vel y avoi d the heavy reliance on 

debt t o fi nance progress in t he country. If the first recommendati on here (regardi ng t he orient ati on 

of t he Kenyan econo mi c syste m) is foll owed, t here will be no need for t he heavy debt i ncurred for 

the mega i nfrastruct ure devel opments as t he focus will first shift to concrete well-bei ng concer ns 

for t he peopl e and establishi ng t he syste ms t o prot ect the well-bei ng.  Secondl y, wit h t he 

i mpl e ment ati on of t he measures under t he second recommendati on on fiscal policy, more 

resources will be generated domesticall y and expendit ure rati onalised t o agai n reduce t he need for 

over-reliance on forei gn loans. These measures wi ll not onl y i ncrease the fiscal space for t he 

realisation of soci o-econo mi c ri ghts but will also go a l ong way i n rest ori ng monet ary soverei gnt y 

to t he country.   

Thi s t hesis has atte mpt ed a comprehensi ve analysis of t he mi s mat ch bet ween Kenya’s 

econo mi c policy and its commit ment t o soci o-econo mi c rights. There are, however, still some 

relevant discussi ons that coul d not be comprehensi vel y dealt wit h wit hi n the li mitations of t his 

paper. In particul ar, this thesis has also exhi bited t he ext ent t o whi ch do mestic econo mi es are 

si gnificantl y i mpact ed by external fact ors and i nterests such as i nternati onal geopolitics. Whil e an 

in-dept h discussi on on t his pheno menon is beyond t he scope of t he present paper, this is an area 

fut ure research coul d expl ore and unpack i n greater det ail. The country and several like it woul d 

also benefit from a more det ailed expl orati on of t he sol uti ons and alternati ves proposed.  

In concl usi on, Kenyan technocrats, politicians and acti vists need t o e mbrace different 

appr oaches to concept ualising and achi evi ng progress. Well-bei ng t hrough realisi ng human ri ghts 

shoul d be at the core, and alternati ve econo mi c appr oaches as t he dri vi ng force if we will be abl e 

to overcome t he scope of challenges we currentl y face.  

WORD COUNT: 19, 088 
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