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Chapter one: Introduction

1.1 Background to the study

Due to the colonization of Africa, the Somali tenry was divided into five areas, all subjected to
colonial rule, but ruled by different imperialisbyers.

The northern part of the Somali territory was cated by the British government, which named it
the “Somaliland Protectorate”. The United Kingdomed the Somaliland Protectorate from 1884
to 1960" During the African nationalist movements, whictihgaed momentum in the mid 1950s,
Somaliland became part of the political movemenairgsy imperialistic domination. As a
consequence, the chiefs and the political leadarsSomaliland agreed to demand their
independence from the British government. On 2& 860, the people of Somaliland were given
their independenceThe other four parts where Somali’s were livinggern Somalia, Djibouti,
the northern Province of Kenya, and parts of Etlaidthe Ogaden region)), were colonized by
Italy, France, and Britain, and occupied by Ethégprespectively. During the nationalistic
movement, Somali’s in these regions had been dingggp gain their independence from the
colonial rulers’ At that time, Somaliland was the only independ@omali state, and as a result it
started a political movement towards the unificatid all Somalis in the colonized territories into
a single state. This movement had a pertinent impacdhe situation in Italian-colonized South
Somalia, which was still under the colonial rules A result of these campaigns, South Somalia
gained its own independence on 1 July 1960. Thelpesd Somaliland decided to unite with those
in South Somalia, in order to preserve the unit$$omali people as one nation. The strength of the
prevailing sentiment of Somali unity is apparewmtnirthe fact that Somaliland decided to go this
route even though it had already been recognizednaghdependent state by more than 30
countries across the world. Consequently, the Standlgovernment decided to unite with South
Somali unconditionally and voluntarifyOn 1 July in 1960, Somaliland and Somalia united

together under one nation, the “Democratic RepuidliSomalia”.

www.somalilandtimes.ngaccessed 13August 2008)
www.somalilandpatriot.corfaccessed 2 September 2008)
www.somalilandpatriot.cofaccessed 2 September 2008)
www.somaliland.orgaccessed 24 August 2008)
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After nine years of civilian rule, in 1969, the Deonatic Republic of Somalia witnessed its first
military rule. A coup d'état, led by General Mohain&iyad Barre, overthrew the civilian
government led by Cabdrashid Ali Sharmake. Durlmg tnilitary regime in Somalia, a political
movement developed in the northern regions of Sanf8lomaliland) against the Barre’s regime.
As result of that movement, Barre started to digieaand ban all political parties in the country.
In addition, he suspended the multi-party systeththa Constitution of the Republic of Somalia.
Accordingly, in 1981, members of the Somalilandeelaunched the Somali National Movement
(SNM) in London. As a result, the northern regioh§&Somalia (Somaliland), where the Isaac clan
dominated, become increasingly hostile to and beaitganised in its campaigns against the
military regime in Somalia. The government of Samatonsequently imposed certain harsh
security measures. Politicians belonging to thadsgroup were either killed or arrested. This does
not mean that the Isaac was similar to either TimtdRwanda or Bosnian Muslims in Serbia in
terms of holding high ranks of governmental possicAccurately, they used to have ministers and

other high positions including but not limited tdlitary personnel.

In early 1988, a fully fledged civil war had brokent in Somalia formerly northern regions of
Somalia. As a result of that hostile approach towahe military rule in the country, Barre’s
regime destroyed Somaliland’s capital of Hargeisag a combination of artillery, South African
mercenaries and bomber aircraft. These aircraft évek off from the airport and outskirts of the
city of Hargeisa. Several UN agencies reportedetiaocities. The SNM defeated Barre’s forces
in the northern regions and as result it gainedatit@ority to rule the former northern regions of

Somalia (Somaliland). In 1991, the civil war carneh end.

After the fall of Barre’s regime in Somaliland, arter-clan conference was held in Buroa. On 18
May 1993, the Republic of Somaliland was declaneihterally as an independent and sovereign
state. The territory of Somaliland, as proclaimedyordered by Ethiopia in the south and west, by
Djibouti in the northwest, by the Gulf of Aden imet north, and by Somalia in the south&ast.

The extent of the atrocities remained largely hiddevay. In 1997, a heavy rain exposed bones,

ropes, broken skulls and torn pieces of clothinghallow graves in Hargeisa, capital city of

® UN Doc/ Gen/ E/ cn.4/1999/03/Commission of Humaghis, fifty-fifth session, item 19 agenda, the lmmmights
situation in Somalia
® See article 2 of the constitution of the RepubfiSomaliland
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Somaliland” Then President Mohamed Hajji Ibrahim Igal set ugeahnical office on the
investigation of alleged international crimes coitted in Somaliland during the military rule in
Somalia. The Somaliland War Committee Investigatinmas also formally establishéd.
Purposively, this Committee was aimed at documgrdimy evidential materials relating to alleged
international crimes committed in Somaliland. Thar®nittee was tasked to investigate genocide,
crimes against humanity, and war crimes, commikgdhe Barre regime against the people of
Somaliland? According to the list made by the Committee, whiststill highly classified, the
following persons committed international crimesridg that time: Mohamed Ali Samater,
Mohamed Hersi Morgan, Abdi Ali Yusuf (also known &skeh) and others. Mohamed Ali
Samater was the Ministry of Defence and then Priheistry of Somalia, Mohamed Hersi
Morgan was the Army Commander in the northern megiof Somalia (Somaliland), and Tokeh
was the Army Commander of Fifth Battalion of Somblational Army. Civil claims were
instituted against Samater and Tokeh before USiBtigourt of Virginia by victims of the human

rights violations™

The War Crimes Committee requested the UN to camtya forensic investigation on the mass
graves found in the vicinity of Hargeia.An independent human rights expert of the UN
Commission on Human Rights requested the UN to agbdensic expert to Somaliland in 1997.
After preliminary investigation, the forensic exigediscovered more than 100 mass graves and
reported that some of the mass graves indeed ¢sthithe characteristics of gross human rights
abuses? It recommended that the sites be preserved, aitemmational team of forensic experts
be authorized by UN to carry out further investigaf* Regrettably, this recommendation has

never been implemented by the UN.

"IRIN, Web Special: a decent brutal-Somalis yearrjdstice:
http://www.irinnews.org.webspecails/somaliajustisfAult.asp( accessed 13 August 2008)

8 Maurica N'dri, LLM alumni student at the Centre fduman Rights, University of Pretoria, field trigport in
Somaliland

® N'dri (n 8 above)

19 Bashe Abdi Yusuf, Aziz Mohamed Dena, John Doe,Daagand John Doe Il v. Mohamed Ali Samater

™ E-mail from Hussein A. Aided on 27 July 2008

2 UN Doc/ Gen/ E/ cn.4/1999/03/Commission of Humaghts, fifty-fifth session, item 19 agenda, the mmights
situation in Somalia

13 UN Doc/ Gen/ E/ ¢n.4/1999/03/, Commission of HarfRights, Fifty-fifth session, item 19 agenda, liienan
rights situation in Somalia

14 UN Doc/ Gen/ E/ cn.4/19999/03/, Commission of HumRights, Fifty-fifth session, item 19 agenda, lihenan
rights situation in Somalia
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1.2 Research question

This study will, firstly, examine whether allegegtarnational crimes, namely genocide, crimes
against humanity, and war crimes had been commlittedhe military regime in the former

northern regions of Somalia (Somaliland) duringpleeiod 1981 to 1991. Secondly, the study will
analyse whether such crimes constitute internatypmacognized crimes as provided for by the
international conventional definitions, includingose in the Statute of the International Criminal
Court, and the jurisprudence of ad hoc tribundlkirdly, the study will examine the international

criminal responsibility of the warring parties. Wthly, this study will analyse whether there is an
international legal case to be made against thdsehear the greatest criminal responsibility for

the crimes committed. In addition, the possibitifycivil redress will be investigated.

1.3 Significance of the study

There is no academic work or study that had beadwzied on this subject. | therefore intend to
initiate a debate about this past event. Through study, it is anticipated that victims will be
equipped with knowledge about the possibility t@gscute those who have committed such
crimes. In addition, the study will provide a saro educate the survivors and their relatives
about the norms and mechanisms of the internatjosate system.

1. 4 Objective to the study

Since the aftermath of the brutal civil war in Sditaad, no one has systematically considered the
human rights atrocities committed by one of the tmwsital regimes in sub-Saharan Africa.
Somaliland is a victim of international crimes, @agly including genocide, crimes against
humanity and war crimes. The international commuiias failed to set up an international
tribunal for the trial of those who bear the greatziminal responsibility for the crimes committed
in Somaliland. Therefore, it is the objective abthktudy, firstly, to throw light on the internatial
rules which govern those crimes committed in Sdaradi during the military regime. Secondly,
the study will apply those rules to the case of 8ldand, based on the available evidence. Thirdly,
the study will establish a case for the internalomrosecution of those who bear the greatest
responsibilities for the human rights atrocitieattiboccurred in Somaliland. Fourthly, this study

will investigate which international mechanism pd®s the best chance of serving as an adequate
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prosecutorial mechanism. Finally, the study willalse the role of individual criminal

responsibility under international criminal law.

1.5 Literature review

Much has been written on the ever-increasing afdaternational criminal justice. One of the
leading academic in this field is Lyal S. Sungapwiiscusses the role of international criminal law
in the international criminal justice systémHis works elaborates the different stages that
international criminal law went through in relatitmits codification. The author also explains the
complexity of this newly emerging discipline. Thetlaor highlights the significant role played by
the International Law Commission during the cogifion of this emerging discipline. The author
further discusses the historical internationalldri@uch as the Tokyo and Nuremburg trials, and
also their significant contribution to internatibre@iminal law. Dinah Sheltoff in International
Crimes, Peace and Human Righltsas highlighted the experience of Nurembergdriahd the
contribution of international criminal tribunals rfd(Rwanda and former Yugoslavia towards
reconciliation. The author also discussed the mreofeénternational criminal law, international
humanitarian law and international human rights tawards unified approach on international

human rights crimes.

Mark Lattimer!’” in his book,Genocide and Human Rightsstablishes the conceptual framework
of ‘genocide’. He provides the definition of gemeifrom the text of the Genocide Convention
and also the jurisprudential definition providedthg ad hoc international tribunals. In addition to
that, he frames a full understandable concept mw@de and mass violation of human rights. In
view of this, he provides a formula for genocidel atso set up a preventive genocide mechanism.
Finally, he emphasizes punitive punishment anditpeificance of reconciliation of post-genocide
events, and speaks out on individual accountabilityman rights atrocities and the limits of
international justice. The study perceives thatdlere limited studies which explore the specific

issue of the potential application of the interoadl criminal justice to the situation in Somaliian

15 Lyal S. SungaThe Emerging System of International Criminal laevelopment in Codification and

Implementation(1997) 345.
®Dinal Sheltorinternational Crimes, Peace and Human Rights: ThieRf International Criminal Court€2000)
" Mark LattimerGenocide and Human Righ{2007)
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Many of the works related to the subject can bestidscribed as newspaper articles, published by
the media. Therefore, these contributions canneebarded as academic work. Consequently, one

may conclude that the subject has not yet evokezthracademic literature.

The most exceptional book entitléddGovernment at War with its Own Peogias been written

by a human rights activist Ragiya Onfar.She exposed those crimes against humanity and war
crimes that were committed by the Barre regimerdutine northern crises. The book does not deal
with the applicability of international persecutiagainst those who were alleged to have
committed such international crimes. Furthermane,liook does not utilise the role of individual
accountability under international law and univejsasdiction, which can be used to prosecute
those who bear the greatest criminal responséslitor the international human rights abuses that
occurred in Somaliland during the Barre regime.oAlbe study does not deal with analysing the
applicability and the possibility of internatiorjaktice system. It does not also deal with the oble
the African human rights system for such humantsigitrocities. Apart from that book, there is no
other academic literature that directly reflectssn international crimes. However, there is a field
report entitled,Dealing with the aftermath of the brutal war. warimes, investigation in
Somaliland, issues and challersgé The author argues that there were war crimes aintes
against humanity, but he argues that there wasemoaide committed during the civil war in
Somalia. Hence, | conclude that the topic undefestigation has not yet been explored
extensively in academic forums, as it is diffictdtfind relevant in-depth academic materials on

this subject.
1.6 Limitation of the study

It would be impossible for every study to encapteuthe full problems that goes with this issue.
This study is not a comparative model, yet whemguired the study will adopt comparative

modalities. This study will not address the isstievadence in relation to the examination of the
mass graves and forensic evidence in order to supipis international legal case against the
perpetrators. Thus, the study will not addressisbae of evidence and also their determination

whether that evidence constitutes to testify thaté was genocide, crimes against humanity and

18 http:/www.somalilandinside.com (accessed 3 Aug0§i8)
¥ N'dri (n 8 above) 13
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war crimes in Somaliland. Therefore, the study witlly draw on the factual and available

evidence.

1.7 Methodology

This study will be analytical. It will consist om @analysis on both primary and secondary sources.
The primary data source does not apply to the face-approach interview, yet the study has
conducted interview through phone conversation alstributed questionnaire, then the
information that have been received will be analyaed incorporated in to this analytical study.
Secondary documentary sources will be used in dal@over the historical background of the

study.

1.8 Overview of chapters

Chapter one will provide a brief background of #tedy and will include a brief statement of the
research problem, objectives, research methodotgy consolidated review of existing literature.
Chapter two will explore to define the internatibmaimes such as genocide, crimes against
humanity and war crimes. It will apply these in@ranally recognized conventional definitions to
the facts and collected evidence such as forenstbr@ology evidence to the allegedly
international crimes, which occurred in Somalilahating Bare regime. In addition, it will analyse
these facts within conventional definition and,aflg it will evaluate whether such crimes
constitute international crimes. Chapter three w®amine the responsibility of warring parties.
Chapter four will explore the possibility of whethan international legal case can be made against
the responsible parties. Accordingly, the study leibk at the possibility of prosecuting those who
bear the greatest responsibility through the varionechanisms for international criminal
accountability such as the National Tribunals, dlzi Courts of another State, International
Criminal Court of Justice, Ad Hoc Tribunals, andriédn Commission. Finally the study will
examine the applicability of non-prosecutorial ops. Chapter five will compose of a summary of

the presentation and the conclusion drawn fronetitge study.
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Chapter two: The application of substantive interndional criminal law and the
jurisprudence of ad hoc internationatriminal tribunals to the alleged

international crimes in Somaliland during the Bare regime

2.1 Introduction

The emergence of international crimes such as ggsmowar crimes and crimes against humanity
has established an international legal principtaeai to protect and prevent the worst forms of
human rights atrocities and to prosecute those @dmmitted such atrocities. This chapter will
provide the conventional and jurisprudential ddiioms of genocide, war crimes and crimes
against humanity. The chapter will also rely on jilmésprudence of the ad hoc tribunals such as
the International Criminal Tribunal for Former Ywavia (ICTY), and the International Criminal
Tribunal for Rwanda (ICTR). Furthermore, and willake reference to the Statute of the
International Criminal Court. The chapter will prde the facts and evidence for the allegedly
international crimes committed in Somaliland duriBgrre regime, and then it will apply those
facts and evidence to the internationally providedinitions and scholarly written jurisprudence
of international courts. Finally, the chapter wiletermine whether such acts constitute

international crimes.

2.2 Has genocide been committed in Somaliland dumgnBarre regime?

A multifaceted approach is required to determinestivbr genocidal acts were committed in
Somaliland during the military regime. The followinpart of the study will explore the
conventional definition of genocide and the jurigpential interpretation provided by international
criminal courts.

2.2.1 The conventional definition of genocide

Article 1 of the Convention on the Prevention anohiBhment of the Crime of Genocide of 1948

(Genocide Convention) declares genocide to beimecmunder international law, whether
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committed in time of peace or war, thus genocide mecur in peace time or during WAr.
Articles Il and Il defines genocide and enumerdtes acts that are made punishable by the
Genocide Convention, namely genocide, conspiracycdmmit genocide, direct and public
incitement of it, and complicity in ftt

Article Il of the Genocide Convention defines gedecas follows:
Genocide means any of the following acts committéd intent to destroy, in whole or in part, a

national, ethnical, racial or religious group, asls
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to memloéthe group;

(c) Deliberately inflicting on the group conditios life calculated to bring about its physical

destruction in whole or in part;
(d) Imposing measures intended to prevent birttisisvthe group;

(e) Forcibly transferring children of the groupaimother group.

The conventional definition of genocide has varielements which need to be fit well to those
allegedly genocidal acts committed in Somalilantie Tmain requirements are the intention to
destroy in whole or in party, a national, racialjgious and ethnic group. Thus, in order to argue
that genocide was committed, firstly the allegetioas should fit the required elements that have
been mentioned above. The Convention has two nais,pwhich is (1) the group requirement;

and (2) the mental requirement. The Convention do¢slefine exhaustively what these two main
requirements are, but the ad hoc international inamcourts have further exposed the

jurisprudential interpretations of these two kegneénts.

2.2.2 The jurisprudential interpretation of the elanents of the genocide

The international criminal tribunals have explot defined what constitutes genocide. Since

the establishment of the international criminabunals began at Nuremberg and Tokyo,

2 David HirshLaw against Genocide: Cosmopolitan Trgi003) 28- 29
L Draft Convention on the Crime of Genocide, Jungl®87, UN Doc. E/447 (Secretary General Report)
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allegations of genocide were rare. The ICTR wadfitist international criminal tribunal that dealt
with a genocide case and also convicted an indatidar this crime?® Examining and also
exploring the case law of the ICTR has a majorigance of the determination whether genocide
has been committed in Somaliland. Following therding of Genocide Convention, the ICTR
Statute formulates the first criminal element, ngnmiatent to destroy’, as follows: ‘the intent to
destroy, in whole or in part, a national, ethnagial or religious, as such.” The ICTR identifies
that genocide has two main core componé&ht3he Court formulates these two elements as the
mental requirement and the group requirement. Taetah element explains the phrase of ‘intent
to destroy’ while the group requirement refers be tthe destruction of a national, ethical,
religious, and racial’ group. In setting a typicddrification, the International Law Commission
(ILC) has stated, “a general intent to commit theureerated acts combined with general
awareness of probable consequence of such an aot sufficient for the crime of genocid&”.
Conversely, the ILC also argued that a lesser prejoe did not need to know every detail of
genocide plan, but that he should have a “degrdeofviedge of the ultimate objective of the

criminal conduct®

Applying these sentiments to a particular case,Tili@ Chamber of the ICTR defined the intent
requirement aslolus special or special interf The Chamber held that the specific intent of
genocide required that the “perpetrator clearlygbdtio produce the act charged”, but also referred
the formulation of the definition of genocide. Thaal Chamber in the Judgment Rutananda
specified that a perpetrator must act with thevidldial desire to achieve the destruction of the

group which the individual victim of the act conged is membe?’

The ICTR examined different approaches to the grelement, using objective and subjective
criteria respectively as identification todfsin the ICTR'’s first judgment in the case Afayesu,

the Trial Chamber defined each group in objectieens. A national group was defined as a

2 prosecutor v. AkayesICTR (2 September 1998) ICTR Reports

% prosecutor v. AkayedCTR (2 September 1998) ICTR Reports

24 UN Doc.A/51/10.6 May to 26 July 1996, pp. 87-88) Doc.A/51/10.6 May to 26 July 1996, pp. 89-90

% UN Doc.A/51/10.6 May to 26 July 1996, pp. 87-88) Doc.A/51/10.6 May to 26 July 1996, pp. 89-90

% TheProsecutor v. Akayus¢éCTR (2 September 1998) Para. 121; Bmesecutor v. Kambanda September 1998)
para 16; thérosecutor v. Kayishema and Runzirfdd May 1999) para. 91. In his book, Schabas (20(D)
explained the term “dolus specialis” as specianhbr specific intent were used interchangeablthieyTribunals,
although they derived from different families oiand had a different meaning. See mdetisiccase, the ICTY
Appeals Chamber

2" The Prosecutor v. Rutagand® December 1999) ICTR Reports

2 prosecutor v. Kamband@ September 1998) ICTR Reports para.40, respr(d)2), and (3)
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“collection of people who are perceived to shartegal bond based on common citizenship,
coupled with reciprocity of the rights and dutié®"An ethnic group was defined as “a group
whose members share a common language or cufflagit] a racial group was defined as a group
share “hereditary physical traits often identifiedth geographical region, irrespective of
linguistic, culture, national or religious factsi&* And finally, the members of religion group
shared the “same religion, denomination or modeafhip” 32

According to the definitions provided above, theésTpeople could not be identified as an ethnic
group nor any other protected group mentioned enTthal Chamber’s definitions on the group
elements. But the Trial Chamber asserted that T&cide Convention was intended to protect
any stable and permanent graiprhe ICTY also defined the group requirement as IGER
defined. The two international criminal tribunalsu¢ adopted the same definitions on the

protected group.

The other sections of this study will focus on éipplication of mental elements and group element

to the facts of the allegedly genocidal acts cormditn Somaliland by the Barre regime.

2.2.3 the application of conventional definitions ad jurisprudential interpretation to the

allegedly genocidal acts committed in Somaliland

To make their actions qualify as genocidal act, i@n question should be whether the Barre
regime intended to destroy or annihilate the Is@awhole or in part. While many people in
Somaliland argue that genocide was committed, relsees argue that, strictly speaking, genocide
was not committed in SomalilarfdThis has left an open dilemma to many Somalilasdsrwell

as academics. Thus, it is significant to examinetiver such allegedly genocidal act fit into the
Genocide Convention and the judicial interpretabérthe ad hoc international criminal tribunals.
An international criminal act requires a degreenantal and physical elements, which have to be

based on the evidence of whether genocide is caeunit

It is one of the basic elements of criminal defons to identify the mental element. The major
principle underlining the mental element is to exsmnthe mental status of the defendant. It is

2 prosecutor v. Akayesi2 September 1998) ICTR Reports para. 512

% prosecutor v. AkayesICTR (2 September 1998) ICTR Reports para .513

3L prosecutor v. AkayedCTR (2 September 1998) ICTR Reports para. 514

%2 prosecutor v. Akayed€CTR (2 September 1998) ICTR Reports para. 515

% prosecutor v. Akayed@CRT (2 September 1998) ICTR Reports , para. 5180t
34 N'dri, (on file with author) (n 19 above) 13
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worthy that the mental element does not relat&éonotive or the reasons why someone has done
a wrongful criminal act. So, the mental elemenergfthe intention of the defendant, while the

motive refers the reason and the objective behimddt.

In relation to the mental element required for gede, the ICTR Statute has formulated the
mental element as follows: “the intent to destioywhole or in part, a national, ethnic, racial or
religious group, as suci>The ICTR has explained the content of the conoéptental element.

It stipulates that there are four questions argmfthe formulation “the intent to destroy, in wéol
or in part, national, ethical, racial or religiogsoups”*® Firstly, the Convention does not fully
explain what kind of mental element is requiredcdlly, should there be a specific intention in
all cases of genocide, or would knowledge be sefiicunder certain circumstances. Thirdly, how
can a certain state of mind be proved: what lefelvaence is needed with regard to this element

to sustain a charge of genocide?

2.2.3.1 Required level of mental element

In relation to the case of Somaliland, no one vas made a full academic analysis of the question
whether genocide was committed in Somaliland dutivegBarre regime. Therefore, | will try to
apply the jurisprudence of ICTR to answer the qaasivhether Somaliland’s claim can fit the
definition provided by the Trial Chamber of the IRTAs it may be clear from theutanadacase,
the Trial Chamber held that there should bspacific intention on the part of perpetrator to

destroy any of the protected groups mentionedearCtbnvention.

Applying the mental requirement of specific intentito the situation that prevailed in Somaliland,
it should be pointed out that there are no evidémtidications of the specific intent to destrog th
Isaac group, wholly or partly, on the part of thaitary regime in Somalia. The only reason why
the Isaac was targeted was not their tribal oriput, rather their supportive assistance to the
resistance movement, in Somaliland, generally, taedSNM, specifically. In addition, there was
no outcry about the destruction of the Isaac asbaltgroup. The available evidence does not

reveal that the government had any exterminatidicyptowards them.

%L J Van den HerikThe Contribution of the Rwanda Tribunal to the degment of International La{2000) 105
3% van den Herik (n 35 above) 105
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The mental requirement has further not been metause there was no coordinated plan for the
destruction of the Isaac as a group as well ag twas no proven desire from other people of the
Barre regime for the destruction of the Isaac. Whktary regime of Somalia was at war with
SNM. As this armed struggle movement was initiddgdsome politicians of the Isaac clan, the
only rational reason why the Isaac was targeted mastheir tribal origin, but it was their
affiliation with the SNM. Killing and inhuman acgse skills of all military regimes in Africa, and
this also applied to the case of Somaliland. #\glent that the Isaac was not the only group that
was hostile to the military socialist regime in Sai&, and was not the only group targeted by the

Barre regime.

From 1978 to 1981, there was a human rights ayroeftich happened in the North East of
Somalia specifically Hiiran and Mudug regions, whithe Majertan clan dominates. Although
there was no published international human rigbport which can back up my argument, some
Somali human rights defenders has written artioleshis issué’ As it is clear from the text of

that written script that those atrocious acts, Whitee military regime committed against that clan,
were only due to the financial and military supptrat they gave to the Somali Salvation
Democratic Front (SSDF) Therefore, it is my argumtiiat the genocidal acts which allegedly
occurred in Somaliland do not fit the group and takelements required under article 2 of the

Genocide Convention and also the jurisprudence rogdiee ICTR and ICTY.

2.2.3.2 Does the Isaac constitute a protected groupder the Convention?

The Convention provides that ethnic and racial gsoare one of the protected groups under the
Genocide Convention. But the Convention does ntrestvely and comprehensively stipulate and
define what ethnicity means under the ConventicecaBise the Genocide Convention does not
fully explain the major elements under article fltbe Convention, it has been left open to the
international courts to explore and set jurispru@déninterpretations based on the objective
definitions on those elements. Thus, the ICTR, Win@s the first international court to deal with
the matter of genocide, grappled the problem ofGeeocide Convention’s protected groups. In

its first genocide cas@rosecutor v Akayesti the ICTR had to address whether and how the Tutsi

3" Ragiya OmaarSomalia: A Government at war with its own Peqpestimonies about the killing and the conflict of
North (Africa Watch 1990) 23
3 Prosecutor v. Akayed@CTR (2 September 1998) ICTR Reports
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victim met the Genocide Convention’s requiremeiitee Court began by establishing the generic

definition of both racial and ethical and it definethnic as “a group whose members share a
common language or culture.” Racial group, it ekyd, is “As “a group based on the hereditary

with a geographical regior. Comparatively, the ICTY has defined the protectgdups as

follows:*

“A national group is collection of people who areaceéved to share a legal bond based on
common citizenship, coupled with reciprocity ofhig and duties. An ethnic group is a group
whose members share common language or cultura@ group is a grouping based on hereditary
and physical traits often identified with a geodriapl region, irrespective of linguistic, cultural

national or religious factors. A religious groupoise in which the members share the same religion,

denomination or mode of worship”.

The question is then, which group does the Isdaath: an ethnic, national, racial, or religious
group? The ICTR and ICTY defined an ethnic groum &goup whose members share a common
language and cultufé. The question that needs to be addressed here éshevhthe Isaac
constitutes an ethnic group in this sense. Thecldaas not belong to any culture different from
the other clans of Somalia, nor does it have aipdanguage different from the other clans.
Somalia is homogenous society and Somali’'s mogtigak the same language. Therefore, Isaac
could not be regarded as an ethnic group as inabke of Tutsi in Rwanda and Bosnian Muslims in

the Former Yugoslavia.

The Isaac also does not constitute a national gragiphey are not a collection of people who are
perceived to share a legal bond based on commizerchip. They belong to the Somali nation,
and as result they do not qualify as a nationaligfd Moreover, the Isaac does not constitute a
religious group. A religious group has been defiresd “a group shared the same religion,
denomination or mode of worshiff®. Thus, the Isaac does not qualify as a religiousigras its
members do not have a specific religion which igedént from the other parties of Somalia.

Somalia has only one religion which is Islam, anel lsaac belongs to that religion, consequently

% Lisson, David Defining “national group” in Genocide Convention:case study of Tim@2008) 252

“0 John E.Ackerman & Eugene O’Sullivmactice and Procedure of the International Crimliffaibunal for the
Former Yugoslavig2002) 132

*I Prosecutor v. Gateténdictment ICTR (14 December 1999)ICTR Reports;Riosecutor v E. and G
Ntakirutimana and Sikubwad€TR (20 October 2000)he Prosecutor v. SikirickCTY (30 August 1999) ICTY
Reports

“2 prosecutor v. Akayes@ September 1998) ICTR Reports Para. 512

“3 Prosecutor v. AkayesICTR (2 September 1998) ICTR Reports
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the Isaac cannot be regarded as a religious groamyyded under the Genocide Convention. In
relation to the racial group, the ICTR defined thisup as “a group who was based on hereditary
physical traits often identified with geographicagion, irrespective of linguistic, culture, natabn

or religious factories** With respect to this group, the major requirenisrihat the group should
be based on the same hereditary physical traitshwiust be different from the other peoples of
the country. Although it may be argued that thisugris more close to the argument that the Isaac
belongs to one of the protected groups in Geno€idevention, it does not fully qualify to be
regarded as that groups because the Isaac do vetahspecific physical hereditary trait different
from the other parties of Somalia. Thus, Isaac duoatsconstitute as racial group under the

requirements of genocide.

Therefore, it is my argument that they are notpghetected groups mentioned in the Convention
and the same time they are not fit the jurisprudémtefinitions provided by the two ad hoc

international criminal tribunals.

2.2.4 Further conflicting standpoints

Apart from the reasons elaborated above, it may laés pointed out that the former Somaliland
President stated in an interview that genocide mascommitted, but rather “attempted” by the
military regime®® Although the War Committee in Somaliland arguest tinere was genocide,

there are a dismissal from the government of Sdamali that genocide was not committed in

Somaliland.

In addition, human rights expert Gerda Linder agginat the crime committed in Somaliland was
“guasi-genocide™®
“The dictator unleashed the military against theats population with quasi-genocidal results.
Isaacs were potential suspects everywhere, in dahthghey lost their jobs, they were detained,
some executed, and subsequently their main ciiépriay to bloody destruction. Hargeisa, capital

of the North (Somaliland), was bombed and destrogetd88. These atrocities are being labeled

*4 Prosecutor v. AkayedCTR (2 September 1998) ICTR Reports Para. 514

“>Web Special: a decent brutal-Somalis yearn fdiges
http://www.irinnews.org.webspecails/somaliajustitefault.asp(datef access 13 August 2008)
“°N'dri (n 19 above) 10
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‘quasi-genocide’, since Isaac was systematicallereninated. This is different to the Rwanda,
where even, ‘half —blood’ was potentially targeds éxtermination. Until the end there were Isaacs

in the cabinet, something would not have been #bikin Rwanda.”

2.2.5 Conclusion

Every genocidal act should meet the two main reguénts of genocide: the group requirement
and the mental element. It is a major elementttiatlleged genocide must have been committed
with specific intent to destroy; and that this mtien should have been directed at the
extermination of a targeted group belonging to ofie protected groups mentioned under article
2 of the Genocide Convention. In Somaliland, ther®&aegime did not intend to exterminate the
Isaac wholly or partly. The only reason that thegrevtargeted was their financial support to the
SNM, which created a hostile approach from the &amegime. The other requirement is that the
targeted group should belong to one of the proteg®ups enumerated under article 2 of the
Genocide Convention. The groups mentioned undeGteocide Convention are ethnic, national,
racial or religious. The Isaac cannot be regardgedraethnic, national, racial or religious group.
Therefore, the allegedly genocidal acts committe@omaliland cannot be regarded as genocide,
as these acts do not satisfy the requirements gedvior under article 2 of the Genocide

Convention and the jurisprudential interpretatiohthe international ad hoc tribunals.

2.3 Have crimes against humanity been committed i8omaliland during the Barre regime?

In this subdivision of the study, | will investigatwhether crimes against humanity were
committed in Somaliland. The study will, first, pide the conventional definitions of the crimes
against humanity and, secondly, it will utilize theisprudential interpretations of international
criminal ad hoc tribunals, and thirdly, it will agpthese conventional and jurisprudential
definitions to the facts and available evidencé¢hefallegedly crimes against humanity committed

in Somaliland during the Barre regime.
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2.3.1 The definition of crimes against humanity

Crimes against humanity are mentioned in the IMTa®@r?’ and also other international
declaration issued by some of European countriemgliuhe genocide of Armenia. This initial
concept of crimes against humanity was later cediin statutes of criminal tribunals set up after
WWII. After the prosecution of war criminals of WVWkhere was a tendency that international
criminal law should be enlarged and sustained @eioto preserve the maintenance of international
peace and the protection of international justid@s has led the establishment of International
Criminal Court in 1998, by way of the Rome Statudering the intervening period, there were
crimes against humanity which occurred in Easteurofe and central Africa. With the
commitment of the international community to pragecand punish international criminals, the
UN Security Council established ad hoc crimindbunals. These tribunals were the ICTR and

ICTY. All these tribunals included crimes againstifanity in their Statutes.

Thus, the international community has codified &hasts which are regarded as an international
crimes specifically crimes against humanity. Atstimoint | shall enumerate the different acts
which constitute these crimes. The Rome Statutedeéised and enumerated a number of acts
which can be regarded as crimes against humé&hiyticle 7 of Rome Statute defines crimes

against humanity including their component as fefio

a) Murder

b) Extermination

c) Enslavement

d) Deportation or forcibly transfer

e) Imprisonment

“ Article 6 of the Charter of the IMT provides thelisted international crimes such as war crimeésyes against the
peace and crimes against humanity. The charteifgdly article 6 which

“Murder, extermination, enslavement, deportatiard ather inhumane acts committed against anyianivi
population, before or during the war, or prosegwgion political, racial or religious grounds in #wecution
of or in connection with any crime within the judistion of the Tribunal, whether or not in violatiof the

domestic law of the count where the perpetrated”

“8 the purpose of this Statute, "crime against hutganieans any of the following acts when commitasdpart of a
widespread or systematic attack directed againstialian population, with knowledge of the attadee article 7 of
the Rome Statute it enlist the crimes against hifynan
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f) Torture

g) Rape, sexual slavery, enforced prostitution, foqmegjnancy, enforced sterilisation and other forms
of sexual violation

h) Persecution of any identified group

i) Enforced disappearance

j) The crime of apartheid

k) Other inhuman acts

The crimes listed in article 7 of the Rome Staarethose crimes which constitute crimes against
humanity. Similarly, the ad hoc international cmali tribunals have also included in their statutes
those crimes enlisted under article 7 of Rome &tatfeor instance, article 3 of the ICTR Statute
provides the similar crimes enlisted under articlef the Rome Statute. In addition, the ICTY
Statute provides similar crimes mentioned undeiclar8 of ICTR Statuté? Therefore, | will
apply these enumerated crimes to the facts aneesgdthat relates to the crimes against humanity

committed in Somaliland.

2.3.2 The application of conventional definitionsd the allegedly crimes against humanity

that occurred in Somaliland during the Bare regime

| have discussed the conventional definitions @& tnimes against humanity and | have also
mentioned the historical context of the crimes agaihumanity. | will now be focusing on
applying the conventional requirements of the caragainst humanity to the facts gathered from

the allegedly crimes committed in Somaliland dutimg military regime of Barre.
2.3.2.1 Murder, extermination and imprisonment
According to the findings of the War Committee ionsaliland and international forensic teams,

there were mass killings in Somaliland. The murdezse committed in many parts of the country,

but specifically Buroa, Hargeisa, Berbera, Gebityd other major cities. According to the

% See more article 5 of the Statute of ICTY

26



findings of the Committee there was widespreadnkjlagainst the people of Somaliland. In May
2003, the Committee mapped and identified 200 rgesges in Hargeisa, 12 in Berbera, and 8 in
Buroa™® At the request of an Independent Expert, a prelmyi assessment of mass graves in the
vicinity of Hargeisa was undertaken. Thereaftemiasion was sent to Somaliland in order to
investigate all these mass graves. Thus, that emssas carried out by Physicians for Human
Rights (PHR) under the auspices of the Office & United Nations High Commissioner for
Human Rights in accordance with Commission on HuiRayhts resolution 1997/47 of 11 April
1997°! The aim of the mission was to conduct an on-sisessment of alleged mass graves in the
vicinity of Hargeisa. These assessments were coesdly carried out at the request of the
independent expert of the Commission on Human Rigint the situation of human rights in
Somalia, Ms. Mona Rishmawi. Between 17 and 21 Déesm997, the forensic team observed
and examined a minimum of 92, and possibly as naany16 alleged graves in three areas on the

southern and south-western outskirts of Harg&isa.

The forensic expert found one young adult male @mel adult male individual, both completely
skeletonised. The clothed adult male has indicat@frcranial trauma, in particular on the left side
of the cranial vault. No evidence of trauma is seerthe unclothed young adult mafeRemnants

of preserved hair and fingernails are found withsthindividual$? Loops of cotton-like material
associated with the individuals may be discardgdtlires. Patterned impressions on the floor of
the grave are consistent with the grave having blegrby an earth moving machine, as stated by a
witness to the Government's Technical Committeetha Investigation of War Crimes of the
Barre regime (the Technical Committee). The contéxhese discoveries lead the forensic team to
conclude that many of the other mound featuresK Bnd nearby sites are likely to contain
human remains. Recent superficial disturbance bigrelm of a suspected grave at the Malko
Durduro Elementary School site (MKD) had partialyposed human skeletal remains and a

possible rope ligature.

*N'dri, (n 34 above) 7-8

*LIRIN, Web Special: a decent brutal-Somalis yearrjdstice:
http://www.irinnews.org.webspecails/somaliajustitefAult.as accessed 13 August 2008)

*2UN Doc/ Gen/ E/ cn.4/19999/03/, Commission of HumRights, Fifty-fifth session, item 19 agenda, ihenan
rights situation in Somalia

>3 UN Doc/ Gen/ E/ cn.4/19999/03/, Commission of HumRights, Fifty-fifth session, item 19 agenda, ihenan
rights situation in Somalia

> UN Doc/ Gen/ E/ cn.4/19999/03/, Commission of HumRights, Fifty-fifth session, item 19 agenda, lihenan
rights situation in Somalia
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The authors, having observed a large number ofestspp and known mass grave sites in the
vicinity of Hargeisa, Somalia, and having conductedassessment examination of two graves
containing a minimum of six individuals exhibitiryidence of per-mortem injury, binding, and

haphazard burial, conclude that human rights vmhgt have been committed against these

individuals>®

In relation to the element of imprisonment, theraswwidespread unfair imprisonment in
Somaliland. One of the survivors has mentioned en &pplication before the US District of
Virginia that, on the night of 3 October 1984, arsoldiers from Fifth Battalion surrender. The
soldiers burnt down the hut and killed and lootee livestock. She was taken with her husband
and six others to a military base and was detaioedne week.” This is only a few of many acts
which were contrary both domestic law of Somalia amernational human right§.The wide
range imprisonment of members of Isaac clan wa®ldigal tool used by Barre in order to
suppress the popular revolution of Somaliland.tAd acts which are mentioned in Rome Statute,
the ICTR Statute, the ICTY Statute, and other mewiinternational tribunals such as Nuremberg
and Tokyo, were committed by the Barre regime.

2.3.2.2 Torture and other inhuman acts

Torture was also added to CCL NoXOwhile it is not listed in the 1954 Draft Code ajppears
the statutes of ad hoc International Criminal Tnidls for Rwanda and Yugoslavia. In addition, it
is also mentioned in ICC Statute as part of crimgainst humanity. Like other atrocious
international crimes torture is listed under thestoeinous crimes. Furthermore, there are other
international and regional human rights instrumesmksch clearly prohibit and outlaw any act
which relates to torture. For instance, the Coriwenagainst Torture outlaws torture and other
inhuman treatment. In the regional human rightsgateon, there are three regional human rights
systems which deal with torture. In Africa, Africd@harter on Human and Peoples’ Rights

5 UN Doc/ Gen/ E/ cn.4/19999/03/, Commission of HumRights, Fifty-fifth session, item 19 agenda, lihenan
rights situation in Somalia

%% Jane Doe and John Doe V. Yusuf Abdi Ali a.k.a TOKEIthe US District Court for the Eastern DistrigtVirginia
" Hirish (n 20 above) 70
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prohibits torture, degrading and inhuman treatmerit. Europe, European Convention on Human
Rights prohibits such act$as does the American Convention on Human Riflithese regional
and international conventions are the reflectionntérnational community that torture and other

inhuman acts could not be tolerated.

In relation to the case of Somaliland, massiveuterivas committed by the Barre regime against
the people of Somaliland. Torture and other inhutneatment were the interrogative skills of the
military regime in order to retrieve informationathdeals with the military activities that SNM
engaged in northern Somalia. Although the Somahdiitution and other relevant legislation did
not legitimize the use of torture in the prisonsSaimalia, the Barre regime tortured people who
were detained illegally and unconstitutionally.drcivil action against one of the former military
commander of Somalia, the head of the Fifth Batmalf Somali National Armey, filed in the
United State District for Eastern District of Vinga, Alexandria Division, it was stated by one of
the survivors of human rights atrocious acts in 8ldend, that the defendant had been arrested
without any legal means and due prod&sShe was then kept her in a cell which did not have
toilet and batli? At the time, she was pregnant. As she mentionedhen application, the
commander had beaten her during the interrogatemog in order to get any information on
whether she concealed weapons in her farm for Mid 8i1ovement. As a result of that inhuman
act, she lost her bal}§. Thus, this denotes that there was inhuman aridréocommitted by the
military regime against the civilian population 8bmaliland for being supplying, supporting,

building and reinforcing SNM.

°8 Article 5 of the African Charter Provides ‘Evenydividual shall have the right to the respect @f dignity inherent
in a human being and to the recognition of his llegfatus. All forms of exploitation and degradatioh man
particularly slavery, slave trade, torture, crighuman or degrading punishment and treatment begtrohibited’

%9 Article 3 of the European Convention on Human Rigirovides, ‘No one shall be subjected to torarre
inhuman or degrading treatment or punishment’

% Article 5 of the Inter-American Convention on HumRlights provides, ‘No one shall be subjected taute or to
cruel, inhuman, or degrading punishment or treatmihpersons deprived of their liberty shall bedted with
respect for the inherent dignity of the human pe'rso

®1 Tokeh case (n 10 above)

83 Jane Doe and John Doe v. Yusuf Abdi Ali a.k.a TOKEIthe US District Court for the Eastern DistriétVirginia
www.centreforjusticeandaccoutablity.cofraccessed 24 July 2008)
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2.3.4 Conclusion

Crimes against humanity are mentioned in Rome &tand other statutes of international ad hoc
tribunals. The crimes committed in Somaliland fltet conventional definitions and the
jurisprudential interpretation of ad hoc tribunalBherefore, crimes against humanity were

committed in Somaliland by the Barre regime.

2.4 Have war crimes been committed in Somaliland ding the Barre regime?

After the end of WWII, the Allied Powers had agreedbuild international criminal tribunals
which prosecute those who bear the greatest redjildgf the crimes committed. The proposal
has led the establishment of international ad hibartals which were aimed at to prosecute the
defeated axis. Therefore, the concept of war had lsedified under the Allied Control Act No.10,
Nuremberg Charter and Tokyo Charter. Although maéonal criminal tribunals were built, there
was an effort to precede the continuity of thenmidization of war crimes under the conventional
protection. As result, the international commurhigd agreed to draft and adopt an international
convention which deals with international and notefinational armed conflict, the four Geneva
Convention had came in to being. In order to pa®weand monitor those provisions enshrines
under the Geneva Conventions, the internationalnconity felt the need of an international
judicial body which protects and enforces thosehtsagand obligation enshrined the Geneva

Convention$?

% Tokeh case (n 63 above)

% The International Criminal Court of Justice: agid of the Rome State provides, “An Internationainihal Court
("the Court") is hereby established. It shall b@exrmanent institution and shall have the power xerase its
jurisdiction over persons for the most serious esrof international concern, as referred to in $tatute, and shall be
complementary to national criminal jurisdictiondheTjurisdiction and functioning of the Court shaél governed by
the provisions of this Statute.”
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2.4.1 The applicability of Geneva Conventions to tsiation of non-international armed

conflict

Article 8 of the Rome Statute of ICC distinguishé® international norms which govern
international armed conflict and norms which retgiteon-international armed confli@tArticle 8

of the Statute of International Criminal Court pidms a list of grave breaches of the provisions
derived from the Four 1949 Geneva Conventions@breeva Convention for the Amelioration of
the Condition of the Wounded and the Sick in Arm@dnflict in the Field (First Geneva
Convention), the Convention for the Ameliorationtbeé Condition of the Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea (SeGamdva Convention) Genéve Convention
of Relative to the Treatment of Prisoners of Wair¢t Geneva convention), Geneva Convention

Relative to the Protection of Civilian in time ofal(Fourth Geneva Conventio?).

The major distinction of international armed catfland non-international armed conflict is
international armed conflict is a conflict betwestates while internal armed conflict is a conflict
which does not have an international armed confli@dracter. For instance, the conflicts in the
former Yugoslavia were held to have both intermaloand internal aspect. The test for
determining the international character of an arroedflict has been subject of much debate,
within and beyond the Chambers particularly ICTiY situation were armed forces were fighting
in aprima facieinternal armed conflict. On 15 July 1999, the AgisegChamber in th&adiccase
concluded that overall control by a foreign stateroa military organization is sufficient for
considering the armed conflict to be internatioffdiis legal standard differs from the standard of
the International Court of Justice which had apgplietheNicaraguacase in 1988’ The question
that needs to be answered is whether those intenahhorms which are enshrining under article 8
of the Rome Statute can only be applied to thenateonal armed conflict and not to the internal

armed conflict®

As far as concerning the Statute of ICC, thereniglear definition of what constitute international

armed conflict. This has made a big debate arobisddsue. In addition, the ICTY has maintained

% See more article 8 of the Rome Statute of Inté@nat Criminal Court of Justice

% See more the fourth Geneva Conventions

" Nicaragua v. Umerits) 1986 ICJ Reports 14

% Machtel Boot Genocide crimes against humanity, war crimeslumicrimen sine lege and the subject matter
jurisdiction of International Criminal Court(2002) 557-559
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that article 2 of the statute which deals with wames can only be applicable to an international
armed conflict. It excludes from the applicabiliof war crimes which does not have any
international armed conflict characférThe longstanding issue of non-applicability of ©ea
Convention to the non-international armed conflmfy undermine the full realization of
international justice and the individual accounlighof gross human rights violation. The Trail
Chamber of ICTY in the Judgment DElalic states that customary law has developed the Geneva
Conventions provisions to constitute an extensibrthe system of grave breaches to internal
armed conflict® Although these statutes of international crimimédunals do not enclose which
stipulates the applicability of grave breach of &em Convention to the internal armed conflict,
international customary law stipules that any cnahiact should be punished, as result, the
Nuremberg Tribunal had concluded that the absehteaty provisions on the punishment could
not stop the finding of individual criminal respditity. *

The Trail Chamber of the ICTR considers the isduaternational criminal responsibility for war
crimes committed in an internal armed conflict. Tdwurt did so in the case #fayishemaand
Ruzindand? The Trail Chamber qualified the discussion on thet@mary status of war crimes as
being superfluous. In addition, in the caseRotagandathe Trial Chmaber upheld the views of
both theAkayesuyudgment and othe Kayishemand Ruzindangudgment, and concluded that
violations of the norms included in article 4 oethCTR Statute, “as a matter of custom and
convention, incurred individual responsibilit{* In theBagilishemgudgment, the Trail Chamber,
presumably trying to summarize the previous case $sated “jurisprudence of this Tribunal has
established that common article 3 and Additionaltéuol Il were applicable as a matter of custom

and convention in Rwanda in19%4.

These case laws determine that internal armedicboéin be applied to the Geneva Conventions.
The jurisprudence of the court provides that irderarmed conflict is subject to international
conventions which govern international armed conhfli herefore, the case of Somaliland which
falls under the internal armed conflict is simitarthe internal conflict which occurred in 1994 in

% Boot (n 68 above) 559

0 Appeal transcript, p. 379, cited by the Appeal @bar inProsecutor v. Deallic and Others Judgment, Appeal
Chamber, and Case NO. IT-96-21, 20 February 2085, p2.

" Van den Herik (n 35 above) 213.

See more, thBrosecutor v. KayishemandRuzindana( 21 May1999) ICTR Reports 56-158

"2 theprosecutor v. kayishemand Ruzindana ( 21 May1999) ICTR Reports 156-158

3 Theprosecutor v. Rutagandad December 1999) ICTR Reports paras. 86-90

" Theprosecutor v. Bagishen{@ June 2001) ICTR Reports para 98
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Rwanda because the applicability of the Geneva @uins to the case of Somaliland resemble
to the case of Rwanda. The customs of the war radlerucustomary international law and it does
not need to be proven whether the state is stay parthe Geneva Conventions. Therefore, the
crimes committed in Somaliland fall under the Gen&wnvention and particularly common

article 3.

2.4.2 The definition of war crimes in Geneva Convdions and in the Statutes of International

Criminal Court

The definition of the war crimes has been mentiomedhe international conventions and the
statute of international ad hoc tribunals and al$ agelnternational Criminal Couft.In relation to
these two definitions of war crimes or those inational instruments which govern and regulate
international and internal armed conflict, 1 wilpl¢ two main components which define war
crimes. The first part is the conventional defomigs and the second is the statutes of international
courts and as well as their jurisprudential intetgtions. The global instrument which safeguards

the rules and regulation of international and nueshational armed conflict are as follows:

* Geneve Convention of Relative to the TreatmentridfoRers of War (Geneva Convention
1)

* Geneva Convention Relative to the Protection ofil@iv in Time of War (Geneva
Convention 1V)

» Protocol Additional to the Geneva Conventions 2fAugust 1949, and Relating to the
Protection of Victims of International Armed CowtliProtocol 1)

» Protocol Additional to the Geneva Conventions 2fAugust 1949, and Relating to the
Protection of Victims of International Armed Coufli{Protocol I1Y°

S See article 8 of Rome Statute of Internationair@ral Court of Justice, see also article 4 and @R and ICTY
respectively

"In the case of armed conflict not of an internatlooharacter occurring in the territory of one bk tHigh
Contracting Parties, each Party to the conflictidf@bound to apply, as a minimum, the followimgyisions:

1. Persons taking no active part in the hostilitinsluding members of armed forces who have laidid their arms
and those placed hors de combat by sickness, wpdetisntion, or any other cause, shall in all gitstances be
treated humanely, without any adverse distinctimmntied on race, colour, religion or faith, sexttbwr wealth, or
any other similar criteria. To this end, the foliog acts are and shall remain prohibited at ang témd in any place
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These conventions and additional protocols are ithernational instruments which govern
international armed conflict and non-internatiomamed conflict. In relation to the statutes of
international tribunals, | would cite the definiti® provided by ICTR, ICTY and ICC. The ICTR
Statute provides under article 4 for the violatioh€ommon article 3 to the Geneva Conventions
and of Additional Protocol If’ Although ICTY deals with the crimes enlisted undeticle 4 of
the Statute of ICTR, still the wording of articleas#hd article of the Statute of ICTY is different.
The ICTY does not mention in its Statute commoicla8 of Geneva Conventions, yet the crimes
enlisted in its Statute are more identical to times mentioned under article 4 of ICTR Stat{te.
Finally, article 8 of the Rome Statute provideseafisted war crimes which the ad hoc tribunals
enumerated their Statutes. There is no differemteden the enlisted war crime mentioned under
article 3 of ICTY and article 4 of ICTR chartersaeljurisprudence of the ICTR has extensively
explored the requirement and the elements of viaresrin theAkayesicase’’

whatsoever with respect to the above-mentionedpsrd/iolence to life and person. in particular demof all kinds,
mutilation, cruel treatment and torture; (b) Takiofy hostages; (c) Outrages upon personal dignityparticular
humiliating and degrading treatment; (d) The pagsihsentences and the carrying out of executiatizowt previous
judgment pronounced by a regularly constituted aaffording all the judicial guarantees which aeeognized as
indispensable by civilized peoples. 2. The wounaied sick shall be collected and cared for.

" The International Tribunal for Rwanda shall have ffower to prosecute persons committing or ordetinge
committed serious violations of Article 3 commorthie Geneva Conventions of 12 August 1949 for tteeeletion of
War Victims, and of Additional Protocol Il theredd 8 June 1977.

¥ The Trail Chamber of the ICTR claimed that warmas could only be committed by specific class opptators,
comparatively the Trail Chamber focused on thesctdsvictims. They are therefore confined the agaidility ratione
personado the perpetrators as well as victims. In fi@yesicase, the Trail Chamber stated that the class of
perpetrators in the first instance comprised ahiiduals who were members of the armed forcesvema were under
military control. As mayor, Akayesu obviously didtrbelong to the armed forces. Secondly, usindealgical
interpretation, the Trail Chamber also includedottiier persons with some kind of public authorityowvere either
ordered or expected to support or fill the condfdiostilities in the class of perpetrators. Thiedon used was
therefore that the perpetrators should hold a pyalsition eithede jureor de factoand that should contribute to the
warfare through that position. The Trail Chambéemed the case Hlirota. In the case of Somaliland, the Former
Prime Minister and other member of armed forceshasteed fulfilled the jurisprudential interpretatiof the ICTR
Trail Chambers. Morgan, Tokeh and Ali Samaterloameld responsible for the war crimes that occuime
Somaliland. Morgan was at the time the Command&oafhali National Army in the northern regions oh&dia
(Somaliland), he was actively and directly involtbd human rights atrocities that were committe8amaliland. Ali

Samater was Ministry of Defense and Prime Miniated also he is responsible for those human righises.

34



2.4.3 Application of conventional definitions to wacrimes committed in Somaliland

As | have noted above, the war in Somalia was &rnal armed conflict and all international

conventions and customs are applicable to thosemwaes committed in Somaliland.

Lawful international or internal combatants have tights to kill or disable an enemy soldi®As
enshrined in the Geneva Conventions, it constitatesr crime to kill a person who does not take
part in the hostilitie§® All sub-paragraphs of article 8 of the ICC Stataotmtain provisions
concerning the killing of another human being, thasstituting a war crime in both international
armed conflict and non-international armed confffcThe ICTY Trial Chamber held that in the
Delalic case that willful killing is a grave breach of undlee 1949 Geneva Conventions, and the
crime of “murder” a violation of common article®3The case law of ad hoc tribunals indicates
that the required mental element includes the qanokrecklessness. In thkayesuyudgment,
the ICTR Trial Chamber required that “at the tinfalee killing the accused or a subordinate had
the intention to kill or inflict bodily harm on thdeceased having known that such bodily harm is

likely to cause the death of the victiff".

The case law and the jurisprudence of internatiadahoc tribunals have dealt with this issue as |
mentioned above. These courts and their statutee lestablished the jurisprudential and

conventional interpretation on willful killing asvear crime. In the case of Somaliland, the internal
war caused mass killing. These killing can be laited to both warring parties, who caused death
to each other, without the knowledge of the existenf the Four Geneva Conventions, or as
willful violations, in full knowledge of these Coamutions. The two main warring parties, the SNM

and the Barre regime, were therefore responsibsenbus violations of the Geneva Conventions

and also common article 3 to these Conventions.

8 Boot (n 68 above) 579

8 Civilian causalities caused by an armed attack hmtever, be justified as “collateral damage” wirenonformity
with principle of proportionality.

82 See article 8(2)(a)(i) of Rome Statute, “ willkilling” article (8) (2) (b) (vi), “ killing or wownding a combatant
who, having laid down his arms or having no longeans of defense, has surrender at discretion”;

83T he Prosecutor v. Delali¢T-96-21/ Celebri 16 (1998)

8 Akayestjudgment, Trial Chamber, para,589 (on the requérgnof murder as a crime against humanity)
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Although there is no extensive research relatinthése crimes, the Committee of War Crimes in
Somaliland has collected some testimony, but omtgning to those crimes which the Barre
regime committed. However, it should be kept in anthat the Committee had no mandate to
investigate the war crimes committed by SNM. Ssiime studies concluded that murders, cruel,
torture, extra-judicial killing and other assauwts human dignity were committed by the SNM in
Somaliland in the course of warfare on the civdiaeand other placetiors de combatSome
recorded video shows the devastation of the capityl of Hargeisa. In this regard, former
Minister of Foreign Affairs Adna Adan Ismail statas follows®”

“Hargeisa was completely destroyed by shellfird Bombardments. Many civilians were
killed and the survivors crossed the border of &ita. All the buildings and the houses are
destroyed. General Morgan used to climb on thesr@bfhis then wartime headquarters
gruesomely admired that tasks of his soldier withobulars. If a building was still

standing, he would order his army to destroy cotepleand to wipe it out. Hargeisa was a

lifeless city.”

The office of the Committee has recorded and dooiedeserious war crimes such as the killing
of civilians, destruction of the property, killiige wounded combatant and other serious violation

of the laws and customs of the war.

2.4.4 Conclusion

In a nutshell, it is clear from the facts stated\ad that war crimes were committed in Somaliland
and as result, common article 3 to the Four Ge@aaventions of 12 August 1949 were violated.
These crimes, committed in Somaliland in the 1980d early 1990s, constitute war crimes as
provided for by both the conventional definitionsdathe jurisprudence of international criminal

courts®®

8 N'dri (n 34 above) 13-14
8 N'dri (n 34 above) 13-14
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2.5 Chapter conclusion

Chapter two has exposed various hidden and uneeglaimes that had occurred in Somaliland
during the Barre regime, between 1981 and 199%kr/Abmaliland had unified with other parties
of Somalia in 1960, it started to experience anthegs a wide range of human rights atrocities,
which increased over the years and culminated & uhilateral secession of the Republic of
Somaliland. These human rights atrocities that decurred in Somaliland have ranged from
allegedly constituting genocide, crimes against &woity and war crimes. These crimes have been
recognized and categorized as international crimegh the international community felt are
against the peace and the security of the commufitgations. For that reason, it set up an
international justice mechanism system which iseg@ino preserve and protect international peace
and security. In addition, it persecutes and pwsghe international criminals who are responsible
internationally for that human rights violation thead occurred in the relevant countries.

After the post-colonial civil war in Somalia, thetldrawal of Somaliland from the unified state of
Somalia, and the declaration of the fully indepenidgate of Somaliland, an office was set up by
the Igal regime for the documentation and collectbevidential material. The aim of this process
was to prepare for either domestic or internatigreabecution against those who bear the greatest
criminal responsibility for the atrocities commdteuring the Barre regime. As result, this office
has conducted various investigations pertainingvay crimes, genocide and crimes against
humanity. As a result of that investigation, it hahfirmed that genocide, war crimes and crimes
against humanity had been committed. This studydoaducted its own research, to either concur

or disagree with the finding of that Committee.

Consequently, chapter two has scrutinized thossnational crimes through the internationally
recognized legal framework, and it concludes dsvid. Firstly, genocide has not been committed
as it does not fit the requirements of the conwerati definitions set forth by the Genocide

Convention and the jurisprudence of the ad hoanateonal criminal tribunals. Secondly, crimes

against humanity were committed by the Barre regiase the events meet the pre-listed
conventional requirement and therefore, constiitiernational crimes. Thirdly, war crimes were

committed in Somaliland, as the atrocities comrditteneet the pre-listed conventional

requirements set forth in the fourth Geneva Conwastand the jurisprudential interpretation of ad
hoc tribunals.
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Chapter three: The international criminal responsihlity of Somali military regime and

Somali National Movement

3.1 Introduction

Prior to the WWII there was no international le§aimework which dealt with the responsibility
of the warring parties. Neither international natianal laws had any potential ability to prosecute
those who bear the greatest or primary crimingboasibility for gross actions. Apart from that,
the international community was not well globalizeeda way that could serve the victims of
international crimes and also ensure the protectioth preservation of international peace and
security. After the end of WWII, the victorious pews felt that there should be a prosecutorial
mechanism for those who were responsible for thrmes committed and prosecute their terrible
actions during the war. Therefore, the internati@@amunity (specifically the victorious powers)
designed an international prosecutorial mechaniBhus, the Nuremberg and Tokyo tribunals
were respectively established in order to try leaadé Nazi Germany and Japanese Empire. These
developments culminated in the formulation of anfeavork of international criminal
responsibility. This framework has set up a systémnprecedented global justice regime. After
the end of these two international tribunals, tiveeee internationally recognized principles, which
are ‘Nuremberg principle§” The UN General Assembly requested the Internatidraav
Commission to formulate internationally recognizethciples on the basis of the Charter of the
Nuremberg Tribunal and the judgment of the Tribiffidhe first principle provides as follows:
‘any person who commits an act which constituteiae under international law is responsible
therefore and liable to punishmefit’. This principle internationalizes the universaliof
internationally recognized crimes such as genoadejes against humanity and war crimes. In
the aftermath of those criminal tribunals, the rinégional community had set up other ad hoc
international criminal tribunals aimed at the petg®n of the genocide committed in Rwanda and
the Former Yugoslavia. Thus, international crimiredponsibility was codified and implemented
in the ad hoc tribunals as well as Internationain@ral Court, legally established in 1998.

8" These principles which are consisting of 7 pritespvere drafted by ILC with request of Generalgksbly in
resolution 177. These principles were the outcofbeojurisprudence of the ad hoc criminal tribunal

8 See more resolution 177 (l1), paragraph (a)

89 See more on principle 1 of the Nuremberg prinaiple
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This chapter will look at the international crimimasponsibility of warring parties in Somaliland
during the period 1981 and 1991. The two main wagrrparties were the Somali National
Movement (SNM) and Somali National Army (SNA) undBarre. The chapter will analyse
whether those individuals who were commanding lpatties could be said to be liable for the
crimes committed during the period of warfare. Aligh | am focusing on the responsibility of the
former Somali regime, | will also try to shed lighh the other party’s international criminal

responsibility.

3.2 The international criminal responsibility of the Somali military regime for the crimes

committed in Somaliland

Traditionally, international law had no effectivedaefficient role to play in the regulation and in
determining the role of individual criminal accoability for the crimes committed during armed
conflicts. Before WWII, there was no cohensive amdl developed system of international justice
system, and no clarity about the criminal respalisitof states and individuals. The concept of
states or individual criminal responsibility tradgesorigin back to the legacies of Nuremberg and
Tokyo Criminal Tribunals. The Nuremberg Principle®vide the punishment and the criminal
accountability of specific internationally recogedz crimes. Principle 1 of the Nuremburg
principles provides as follows: “any person who oaits an act which constitutes a crimes under
international law is responsible therefore andlédor punishment”. After the end of the world
wars, three different possible answers towards biskeng international criminality were
advocated: first, exclusive responsibility of stateecond, cumulative responsibility; and finally,
exclusive responsibility of individuaf. These options will now be considered in the cont#x

Somaliland.

3.2.1 State responsibility under international law

Although there is no binding international legahrfrework which guides or regulates the

responsibility of states towards their wrongful sa@gainst their fellow citizens, there are
international customary laws and legal principldsolr make clear that states are responsible and

% Nina H. JorgenserResponsibility of states for international criméz006) 2-3
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will be liable to be punished for their atrociousninan rights violations that they have committed

against their citizens”

Article 40 and 41 of the Draft Articles on StatesBensibility provide that states shall cooperate to
bring to an end through lawful means any serioeadir of an obligation arising under peremptory
norms of general international law and shall naognize as lawful situation created by such
serious breach. Although the Draft Articles do paivide the definition of the peremptory norms,
such definition can be found in the commentary miagehe ILC on article 40 of the Draft.
These peremptory norms are the prohibition on &ggva, slavery, genocide, race discrimination,

apartheid, and torture and the obligation to resthecright of self-discriminatioft

A breach of an international obligation entails tesponsibility on states to fulfil the obligatioh.
state is responsible for the crimes being committats territory. It is clear from that perspedijv
that the Somali military regime is internationaltgsponsible for the crimes committed in
Somaliland during the civil war in Somalia. It sasonable to argue that the states are driven by
human beings, not by the state itself. Therefords imy argument that the Somali state is
responsible for the crimes against humanity and wrames which occurred in Somaliland.
Although the Somali state was dissolved after therthrown of Barre in 1991, it is still
responsible for those crimes. It is my view thagrg government that comes to power in Somalia
in the future should give civil damage to the swovs and the victims of such heinous and human
atrocious crimes, and should undertake other sgp$h as prosecution of the surviving
perpetrators. If the state is responsible for thosees, the relevant individual should also be
accountable for the criminal acts that they coneditto their fellow citizen whom they should
have protected and served.

3.2.2 Individual criminal responsibility under international law

Today, the argument that individuals may be cridynaesponsible for certain acts which

constitute crimes under international law, regassllef the law of their state, is an accepted and

1 See article 19, 20, and 21 of Draft on State Resipdity
92 Yearbook of the International Law Commission, 'b2002
9 John Dugardinternational law: A South African perspecti{@005) 279
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recognized aspect of international |&However, as was mentioned before, prior to therjuent

of the International Criminal Tribunal of Nurembetbere was no clear international obligation
towards the individual accountability for interraatal crimes. The Nuremberg Principles provide
that individuals are criminally responsible for ttrdmes committed in their countries. Principle 1
provides that “any person who commit an act whighstitute a crime under international law is
responsible therefore and liable to punishment’e general rule underlying in this Principle is
that international law may directly impose duties individuals. The commentary made by the
ILC on the Principle is that crimes are committgdnben, not by abstract entities, and only by

punishing individuals, who commit such crimes, @ provision of international be enforc&d.

In addition, Principles Il of the Nuremberg Triblipmovides as follows: “The fact that a person
who committed an acts which constitutes a crimesumtternational law acted as Head of State or
responsible government does not relieve from tisparsibility under international law.” This
Principle extinguishes the international princigieimmunity from criminal jurisdiction of an
acting Head of State. It is in the interest of ipestand the enforcement of international human
rights principles that those responsible be pumistied prosecuted for their gross human rights

violations.

Major General Muhammad Hashi Ghanni, a Former Gha@hmander of the Northern Regions of
Somalia (Somaliland), during a reconciliation coafee held in Djibouti argued that the military
was defending the country from a guerrilla movemaatked by the Ethiopian government and
stated as follow&:
“The human rights you are talking about [pause]ydre can accuse anyone of violations. But
human rights - | was a soldier, | was defendingoantry. | was defending that country from a
guerrilla movement that was backed by the Ethiogi@avernment. | had obligations to protect the
territorial integrity of Somalia, and | was defemglimy borders. If you are going to call that action
human rights abuses, | don't know what to say.nltdmelieve | have committed any human rights
abuses... And | want to ask you a question: Danitthink that what Europeans and Americans did
in Africa are human rights abuses? If you wantalk about human rights abuses, let's talk about
that”.

*Jorgensen (n 90 above) 3

% Year Book on International Law Commission, vol2002

% http://www.irinnews.org.webspecails/somaliajustitsfault.aso( accessed 13 August 2008)
IRIN, Web Special: a decent brutal-Somalis yearrjdstice:
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This concept or argument made by Major General Ghannvalid and irrelevant to the criminal
responsibility of individual accused of internat@berimes. It undermines the full realization oé th
global justice regime and also precludes from mstthe exercise of their natural rights. As result,
Principle IV of the Nuremberg Principles providésitt “the fact that a person acted pursuant to
order of his government or of a superior does raieve him from responsibility under
international law provided a moral choice was ict faossible to him.” International law does not
accept the argument that a commander was proteatiddulfilling his national obligations. And
as result, he is responsible individually for thienes he is alleged to have committed.

3.3 The criminal responsibility of the Somali Natimal Movement

Due to prolonged repressions, the Somali Nationavérhent (SNM) came into being in mid
1981. It was based at London, in the United Kingdbater, the SNM entered into an agreement
with the Socialist government of Ethiopia in orderbe granted a military base in Gashamo and
Hartasheikh. After a long discussion, the Ethiopgmvernment gave permission to the SNM to
establish a military station. As result, SNM lauedhits first military operations in the former
northern regions of Somalia in 1988 against the &@oMational Army based in Hargeisa and
Buroa. At the end of a war that took more than years, in 1990 SNM forces seized power in all

the northern regions of Somalia, and, finally, Baere regime collapsed in 1991.

Thus, during such turbulent times, war crimes arches against humanity were committed by
both warring parties. There is no well documenteidence pertaining to the allegation that the
SNM bears a certain level of criminal responsipifiir their inhuman acts, which are inconsistent
with international law, committed during the wamndér international law each party is responsible
individually for the crimes committed in Somaliladdring the war. As | have indicated, the Barre
regime is responsible for the war crimes and crimgainst humanity which occurred in
Somaliland during the civil war. However, the SN&/iso accountable for the heinous crimes that
they committed against the Barre’s military persgn@lthough it is difficult to find any related
evidence on the crimes committed by SNM, there peesonal accounts that have been

documented. Mohamed Cali Caateeye, for examplertasisduring the war as follow:

¥N'dri (n 34 above) 13-14
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“The SNM forces themselves were also responsiii¢hfe lying some mines and have of course,
identified their whereabouts; but there areas arallscompared with the extensive mine-lying by

Barre garrison during their occupation of Somatitan

It is clear and evident that SNM also had a harttiénwar crimes committed in Somaliland. Their
target was not the civilians, specifically the Isabut rather it was SNA and other affiliated
groups. Therefore, SNM may be responsible for dtlewing human rights abuse: torture against
Somali National Army, killing wilfully prisoner oivars, killing members of Darood clan and their
fellow supporters such as Gadabuursi; and otheunmam acts which are contrary to the

international standard of warfate.

3.4 Conclusion

International criminal responsibility has becomeidely accepted concept under international law
after the end of WWII. After the collapse of Naaisd Fascist regimes in Europe and Asia, the
victorious powers agreed to prosecute those who theagreatest criminal responsibility of the
crimes committed during the World War Il. As rdastihey had established international military
tribunals in Germany and Japan. As result, theonotf a legally enforceable international
criminal responsibility came into being. This copcerovides that each party to the conflict
should be accountable for the crimes being comdittiiring war or peace time. The
accountability of international crimes is a majarty of international justice regime. In order to
preserve international peace and order, there dHmeila system of justice which is aimed at the

prosecution of those who breach international peadesecurity.

The case of Somalia is not exceptional, and thusedds to be investigated in order to be
prosecuted those who were responsible for the iatrechuman rights acts that happened in
Somalia. In relation to the criminal responsibildf the Somali military regime, it is clear from

Chapter Two that crimes against humanity and wianes were committed by the Somali regime

% Darood is one of the largest clans in Somalia,iaiscthe clan whom Barre traces his lineage. @badrsi is the
clan which dominates Awdal region in the formerthern regions of Somalia and now in Somaliland.yTirged to
give support to the Barre regime. Both these clesr® subject to numerous human rights abuses b$Nih forces.
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during the northern conflict. As a result, the Baregime is accountable as state and its leaders as
individuals for those international crimes commdti@ Somaliland in the mid 1980s and early
1990s. As provided by the Nuremberg Principles, Bere regime is responsible for the
international crimes that occurred in Somalildh@hese principles made clear that the argument
of following superior order is not legitimate undanernational law, and ruled that every

commander is responsible for the crimes he comenéten if he was following superior ordéfs.

As an armed military organization, there have be#egations against SNM that they have
violated certain human rights instruments which emshrining both international and regional
human rights conventiort&® Thus, the SNM is responsible for various humahtsdgransgression
such as torture, destroying property, killing wiljuprisoner of war, killing members of Somali
clans who used to support the military operatiogairsst the Isaac. Such acts would render the
SNM responsible organizationally and individualty those crimes which are directly against the

international law.

Hence, both the Barre regime and the SNM are ad¢ablenindividually for the international
crimes committed in Somali Northern Regions of FerrBomalia (Somaliland), and as a result

they are punishable under international law.

% See more on Nuremberg Principles adopted by @eAssembly of the United Nations

19 5ee more Principle I, II, IV of the Nuremberg Ripies

101101 These international instruments are Conventioinag@orture and the Four Geneva Conventions, whigh
arguing that SNM was violated. The regional instemts such as ACHPR have also been violated by SNM.
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Chapter four: Making an international as well as danestic case against the former Somali
Military Regime for the crimes against humanity andwar crimes committed in Somaliland
from 1981 to 1991

4.1 Introduction

As explored in chapter two of this study, | havearmxed whether genocide, crimes against
humanity and war crimes were committed in Somadlilaluring the Barre regime. As | have

indicated in that chapter, | have determined thahe&s against humanity and war crimes were
committed in Somaliland by the Somali Military regs. In relation to the allegations that
genocide was committed, the study has confirmet geaocide was not committed. In chapter
three, | have discussed the international crimiregponsibility of the conflicting parties in

Somalia. | concluded that both parties in the armaauflict were responsible for various human
rights abuses, and as a result accountable foethaman rights violations. Therefore, in this
chapter, | will examine the various internationaca@untability mechanisms available under
domestic, regional and international levels. Thatre# theme of this chapter is whether an
international case as well as domestic case camade against the Barre regime for the
international crimes committed in Somaliland fro881 to 1991. In view of this, this chapter will

try to identify the availability of the appropriatgernational justice fora.

This chapter will attempt, firstly, to analyse wBpmaliland authorities failed to set up a national
criminal tribunal for the crimes committed in therritory during the military occupation of Barre
regime. Secondly, it will attempt to identify whiget Security Council of the United Nations has
not been willing to establish an ad hoc criminabunal for the human rights atrocities that
occurred in Somaliland. Thirdly, it will examineetlapplicability of whether a case can be lodged
before the International Criminal Court. Fourthiy,will attempt to apply the regional human
rights protection mechanism, exploring the posstbléenefit of the individual communication
procedure of the African Commission on Human anopls’ Rights. Fifthly, it will highlight the
role of national courts of other states for thespeution of the perpetrators. Finally, the study wi

look at the civil liability of the perpetrators ugdinternational law.
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4.2 Why did the Somaliland authority fail to estabish a national criminal tribunal for the

prosecution of members of Barre’s regime?

Although the international legal process establisaeorpus of law providing individual criminal
responsibility for the atrocities in peace and wanmnestic legal systems remain the primary fora
for holding individuals accountable for those dffsNational legal system should hold the
primary responsibility of prosecuting those who éallegedly to have committed the gravest
international crimes which are outlawed under ima¢ipnal law'% Even though the prosecution of
perpetrators before the national courts has an dtnfma the stability and the post-war peace

building process of that country, justice shoulevaiil in order to keep the peace in its course.

Since Somaliland has withdrawn from the union wilte former collapsed Somalia, it has not
considered the establishment of a national crimtialinal for the international crimes committed

in Somaliland during the military regime in Somaltowever, There is no clear reasons why the
successive governments of Somaliland have beeataeluto establish a national criminal tribunal

for the prosecution of Barre’s regime.

It is likely that the Somaliland authorities havet been eager to establish such national tribunal

for the following five reasons:

Firstly, there was an amnesty issued by the Scamaliclans. That amnesty was extended only to
the members of Somaliland who participated the esgive involvement of the Barre regime in
Somaliland. The amnesty was not extended to thelpdoom the South Somalia who are now
staying and living in Somaliland.

Secondly, the former government of Somaliland lgdRyesident Igal was not interested in
introducing a national policy for the prosecutidntlee former members of Barre regime as it is
clear from a statement made by former president Iga

“It depends on the investigation. | don't think @mvestigation would pinpoint any

individuals. It might reveal the dates - for examphat people in a particular mass grave

19%irsh (n 20 above) 160-161.
193 Harish (n 20 above) 161
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were killed [in] approximately June 1982, or 198%hen the inference would be whoever
was in charge at that time [was responsible]. Tinaeld never really be an accusation of

an individual -and we dont want to do that, anyw&y

Thirdly, a complicated and time-consuming proceds poosecution may have financial

implications, which the government of Somalilanduebnot be able to sponsor or cover.

Fourthly, most of the perpetrators are not staym&omaliland, and the same time Somaliland
authority would not be able to request from theeiimi Federal Government of Somalia to
extradite such individuals. The major problems ulieg in this context are the lack of full and
respected relationship between the TFG and the Banthauthorities. One may think that such
deteriorated relationships trace its roots backhtarmed conflicts that occurred between these
two people. In addition, the TFG has not been pabyi acknowledged that there were crimes
against humanity and war crimes that occurred im&iband during the civil war. Thus, it is my
view that the TFG will never extradite a man likeotdan and Hassanturki to the Somaliland

administration in order to be prosecuted beforentitéonal courts of Somalilartd®

Finally, Somaliland is an unrecognized entity whaites not have any international extradition
treaties to any one of the international communmitth exception of Ethiopia®® This lack of
international relationship with other internatiomaimmunities may undermine the persecutions of

the perpetrators.

4.3 Why did the Security Council of the United Natns fail to establish an ad hoc

international criminal tribunal for the internation al crimes committed in Somaliland?

After the disclosure of the mass graves found enuilinity of Hargeisa, the Somaliland authority

requested from the UN to establish an ad hoc iatemal criminal court for those human rights

104 http://www.irinnews.org.webspecails/somaliajusiitefault. asg( accessed 13 August 2008)
IRIN, Web Special: a decent brutal-Somalis yearrjdstice:

195 Morgan was the Chief Military Commander of Forrrthern Regions of Somalia. He was the succedsbeo
Mohamed Hashi Ghanni. On the other hand, HassanWakonce a military commander in former northegions
of Somalia. The Somaliland administration has aatiegd these war criminals as those who bear thatgst criminal
responsibility for the crimes that occurred in Sélaad from 1981 to 1991

1% There is no bilateral treaty on the extraditiom, Bomaliland government used to hand over mendfé@gadenian
National Liberation Front
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abuses committed in Somalilatfi The UN has the competence to set up an interrataiminal
tribunal as provided for under Chapter VII of th&l @Charter:®® This Chapter facilitates the UN
Security Council to create, through a resolutionjirdernational criminal tribunal as it did create
tribunal for the former Yugoslavia and Rwartda.

The applicability of establishing an internationabunal in Somaliland is impracticable for the
following three main reasons: Firstly, Somalilaschot a member of the UN and as result it would
be not viable to accept the offer from the Somatllauthority. Secondly, the Somali state has
collapsed and as a result, it would be difficulrégquest the Somali government to propose to the
UN Security Council in favour of the establishmehtn ad hoc tribunal. Finally, the international
community does not view the human rights abusesateurred in Somaliland as a threat against
international peace and security.

4.4 Can a case be instituted before the Internati@ Criminal Court for the human rights

atrocities committed in Somaliland?

The International Criminal Court (ICC) is basedrafThe Hague, in the Netherlands. The Court
has been inaugurated on 11 March 2803As an international permanent judicial organ, this
Court has been tasked to entertain those cases wateof concern to the international community
as a whole. These cases are genocide, crimes agaimanity and war crimés? As | have
examined above, with the exception of genocidesdhiaternational crimes were committed in
Somaliland, and as result, it is imperative toaklether the ICC can have jurisdiction to prosecute
those who bear the greatest criminal responsildititythe crimes against humanity and war crimes
that occurred in Somaliland from 1981 to 194%.

197 E_mail from Hussein A. Aided (Deputy Director et SWC) on 23 July 2008

1% 5ee more on Chapter IV of the UN Charter

199 After the genocide in Rwanda and the crimes againgugoslavia, the UN Security Council had setampad hoc
international criminal tribunal for the sole proston of perpetrators

1% The only major reason of establishing an ad hteriitional criminal tribunal is the protection ahe
preservation of the international peace and sgc@hapter 1V of the UN Charter enables the SCetaup an
international criminal tribunal if it thinks as viéable

M Dbugard (n 93 above) 192

"2pygard (n 93 above)192

113 Article 5 provides as follows: The jurisdiction thfe Court shall be limited to the most serious esrof concern
to the international community as a whole. The €bas jurisdiction in accordance with this Statwith respect to
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The Statute of the Court defines one of the elemehthe jurisdiction of the Court aatione
temporisjurisdiction'** The Court is limited to the crimes occurring aftiee entry in to force of
the Statute, namely 1 July 2082 Therefore, theatione temporiof the Court is only applicable
to events that occurred after the entry in to fatthe Rome Statute, and as a result, the Cosrt ha
no jurisdiction to consider the case of SomalilalRdrthermore, the Somali government is not a
state party to the Rome Statute and this rendatstiie ICC has no jurisdiction to entertain this

case.

4.5 The role of the African Commission on Human Rilgts and Peoples’ Rights on the human
rights abuses committed in Somaliland

In the post-colonial epoch, African States havegcegated in Addis Ababa, Ethiopia, to adopt a
charter which upholds the regional integrationtef continent® In May 1963, the Charter of the
Organization of African Unity was adopted in Addibaba and entered into force in September
19637 In this adoption process, Somalia was a membgz sfethe OAU, and as a member state
it had a duty to promote international co-operatimawving due regard to the Charter of the United
Nations and the Universal Declaration of Human RigH With regard to the protection of human
rights in Africa, the AOU Charter did not extendiweention the African human rights protection.
However, the 1981 African Charter on Human and RsoRights was adopted by the AOU in

the following crimes: (a) The crime of genocide) ®imes against humanity; (c) War crimes; (d) Tdnene of
aggression. 2. The Court shall exercise jurisdictiver the crime of aggression once a provisiomdepted in
accordance with articles 121 and 123 defining ttimes and setting out the conditions under which Goaurt shall
exercise jurisdiction with respect to this crimecB a provision shall be consistent with the reteyaovisions of the
Charter of the United Nations.

114 Article 11 of the Rome Statute limits thetione temporigurisdiction as follows: “The Court has jurisdimti only
with respect to crimes committed after the entty iiorce of this Statute. 2. If a State becomesiyRo this Statute
after its entry into force, the Court may exerdtsgurisdiction only with respect to crimes comtad after the entry
into force of this Statute for that State, unldsg State has made a declaration under articlpdragrapty.”

15 pugard (n 93 above)192

18 CH Heyns & Killander (edsFompendium of key human rights documents of thieaftJnion(2006) 2
17 Heyns & Killander (n 116 above) 2

18 5ee more article 2(1)(e) of the Charter of theaBization of African Unity in 1963

49



Nairobi, Kenya-*

The adoption of this Charter has had a vital methe realization of African
regional human rights protection. The African Chlantecognizes individual rights as well as
peoples’ rights, rights and duties, and some sec@momic rights, in addition to civil and political

rights 12

As a member of the OAU, Somalia ratified the Chairte1985. It therefore has a duty to protect
and promote the rights being mentioned under tbgigions of the Charter. In order to maintain
and monitor the implementation of the Charter, pesusory body (the African Commission on
Human and Peoples’ Rights) was created in the @hafiis quasi-judicial regional body is
mandated to perform two main tasks, which are tiogeptive and promotion of human rights-
The Commission has the duty to protect the rightsittoned in the Charter and also promote the
realization of human rights protection in Africa.

In relation to the human rights abuses that ocdumeSomaliland, there is a role that the African
Commission could play for the restitution of thetims. It would be an unprecedented case if the
African Commission were to affirtihat the human rights abuses that occurred in Slamalwere
against the spirit and the purpose of the Africdiai@r on Human and Peoples’ Rights. Although
there was no precedent case that relates to tHeapmfty of applying African Commission as a
forum of justice for the crimes against humanitg avar crimes that had occurred in Africa, it is
my argument that the African Commission has thetitegcy to play a pivotal role for the
prevention and the prohibition of the crimes agamsnanity and war crimes which have been
committed in member states of the African Charerindicated above, one of the mechanisms of
protective mandate is the submission of individeammunications. Therefore, it has been
authorized that the Commission must deal with tidevidual communications from all African

states.

In the case of Somaliland, the victims of the cgnagainst humanity and war crimes may be able
to file a petition before the African Commissiondrder to consider the human rights abuses that

occurred in Somaliland. This communications mayilee against the members of former Somali

19Heyns & Killander (n 116above) 23

120 F viljoen International Human Rights law in Afri¢2007) 237

1212 viljoen International Human Rights law in Afrig®007) 318, the author categorized the protectisadate of
the Commission as follows: individual communicatiorier-state communication, and ‘onsite’ or ‘féictding’
mission
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military regime such as Tokeh, Mohamed Ali Samated Mohamed Xirsi Morgan. Itis 17 years

after the end of the civil war in the Former North&egions of Somalia (Somaliland), and there is
no individual communications from the people of &titand that has been sent to the African
Commission. The only main reason is the lack dfknbwledge about the regional human rights
protection and specifically the role, mandate, sdigtion and the responsibility of the African

Commission. Thus, it would not be possible for peeple of Somaliland to file a communication

against the perpetrators.

In addition, in the African Charter allows for tlsibmission of inter-state communications.
Somaliland cannot have the accessibility to lodgeristate communications against Somalia,
because it is not member state of the AU and AifriCharter. Therefore, it would not possible to

lodge an inter-state communication against Somalia.

4.6 The role of prosecution of national courts of @other states for the international crimes

committed in Somaliland: extraterritorial applicati on of the certain international offenses

One of the mechanisms for accountability of the &amights abuses is the prosecution before
national courts of other states. Criminal trialéside the country where human rights abuse have
been committed signify yet another alternativetfar criminal law against human rights abu%és.
This mechanism authorizes criminal accountabildy the human rights abuses that occurred
outside the territory of the prosecuting state.réhare special statutes which govern international
offenses and their extraterritorial applicabifity.This is the application of universal jurisdiction
principle. For instance, 1984 Torture Conventiols leatraterritorial application, permitting the
prosecution for torture committed beyond the baddrthe persecuting states. Similarly, states
fulfil their duties under 1949 Geneva ConventiorgtBcol 1, or should have legislation necessary
to criminalize grave breaches regardless of theeptsf commission®* States like United States
and France have criminal statutes on genocide.rGtila¢es, like Belgium, Spain, and Sweden,
have promulgated domestic laws concerning intevnati offenses apart from those related to
specific treaty obligation¥> The Canadian law on war crimes and crimes aghinsanity under

Imre Finta was prosecuted permits persecution iidaers for the acts against other foreigners

122 Hirsh (n 20 above) 179
123 Hirsh (n 20 above) 179
124 Hirsh (n 20 above) 179
125 Hirsh (n 20 above) 179
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committed abroad. Canada could exercise jurisdiaber the person based only on his presence

in Canada, and the accused is later present indaaffa

The caselane Doe and John Doe v. Yusuf Abdi Ali a.k.a ToKetiealt with thedefendant Abdi

Ali who departed from Somalia and eventually erde@anada in December 1988.In 1992,
Abdi Ali was deported from Canada for having contedt gross human rights violations in
Somalia?® As indicated above, the Canadian criminal law gcoges international offenders if the
offenders present in Canada and committed war erien@d crimes against humanity. The
Canadian authority did not willingly enforce thdseman rights principles that are enshrining the
criminal law of Canada which permits the extraterral prosecution. It is my argument that
Canada should not have deported Abdi Ali, but sthdwlve prosecuted him before their national
courts for the gross human rights abuses committ&bmalia. Canada has undermined the post-
Nazi international justice development for not gmging Abdi Ali. This unwillingness is a threat

against the realization of universal human rightggrtion and individual criminal accountability.

After Abdi Ali was deported from Canada he wentt8. Some of the victims of war crimes and
crimes against committed in Somaliland had insdua civil claim against Abdi Ali. It was an
action for compensatory and punitive damages fids ia violation of international and domestic

law. This case will be further discussed in théofelng portions of the study.

4.7 Civil accountability for gross human rights abses under international law

State civil responsibility for the acts constitgfimfringement of basic human rights is not a new
theory of international la#*® A wide-ranging theory of state accountability égave breaches of
humanitarian law by its forces during time of arnoedflict can already be found in provisions of

the Four Geneva Conventions of 1948In Bosnia and Herzegovina v. Yugosla¥iathe ICJ was

126 Hirsh (n 20 above) 179

127 The defendant was commander- in- chief of thenfBfattalion of the Somali National Army, he wasgkd to
have committed a gross human rights violation atorture, , cruel, inhuman or degrading treatroepunishment,
arbitrary detention of plaintiff Jane Doe and foe tattempted extrajudicial killings

128 Centre for Accountability in the USane Doe and John Doe v. Yusuf Abdi Ali a.k.a Tokeh

129 Tokeh case (n 135 above)

1305 p Bachmann, Civil responsibility of states fanfan rights atrocities under international law Baahn (ed)
Civil Responsibility for Gross Human Rights Viotews ( 2007) 7

131Bachmann (n 130 above) 7
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faced for the first time with the question of sth#bility for the gross human rights violations. |
held that Yugoslavia was liable to pay civil comgation to Bosnia and Herzegovina. in this case
it is clear from the judgment of the ICJ that state responsible of civil responsibility for the
gross human rights violations that they committgdiast either their citizens or an aliens.

In the case of Somaliland, it is different from tillastrated case that has been indicated above,
because Somaliland is not a state according tonatienal law and the international community.
For that reason, Somaliland is not able to lodgeirdar-state complaint against Somalia
establishing civil responsibility for the gross hammrights violations that were committed in
Somaliland. Thus, Somaliland does not have theilpbgsto benefit from inter-state complains
before the ICJ** If it is not possible that Somaliland can applyilaiesponsibility for the human
rights atrocities committed in its territory, wouldbe possible to apply through individual civil

responsibility.

4.8 Civil responsibility for human rights abuses b#&ore US courts

The United States (US) has long historical backgdoabout human rights adjudication for foreign
litigants!** Human rights litigation before the UC courts haajdn in 1980 with the milestone
decision ofFlartiga v. Pena-Iralawhen the Second Circuit Court found that acts @ft€3 torture,
committed outside US territory involving only norSlEitizens, both as victims and perpetrators,
could institute a successful civil actions befor® federal courts®® It had reported that for the last
25 years more than hundred civil cases for alleggrtbus human rights violations were brought
before US federal courts under Alien Torts Claints gATC).**°

The ATC was legislated in 1789 as domestic law twratlowed for the adjudication of torts
committed by an alien against an alt€hThus, human rights adjudication process before US
courts has led to successful human rights litigaéigainst individuals, states, non-state actois, an

132 Bosnia v. HerzegnoviaCJ (1993) ICJ Reports 3

133 See more on the case WElasquez Rodriquez v. Honduse in IACtHR
13%Bachmann (n 130 above) 7

135 Bachmann (\n 130 above) 7

13 Bachmann (\n 130 above) 7

137 Bachmann ( n 130 above) 7
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recently, multi-national corporatiot® This well-developed domestic civil liability hasded the

lack of extraterritorial applications for the grdssman rights violations that were committed in
another state. This extraterritorial human righigdtion mechanism has really enhanced,
developed, and promoted the realization of univgsatection of human rights. One of the main
objectives that drive this concept is ideal of catimy immunity. Although there are many states
that are not willing to join the application of eaterritorial human rights adjudication, the US has

maintained to apply this human rights adjudicapoocess in its territory.

Benefiting from the opportunity for human rightsdation in the US for the crimes committed in
other state, some Somalilanders who are victimziafes against humanity and war crimes have
filed civil suit application against two memberstbé former Somali military regime. There are
two cases which have been instituted before UStgolihese two cases are against two former
Somali military commanders, namely Samater and fiokkich | shall be dealing with later on

this study.

The first case is against Samater, the former Minigf Defence and then Prime Minster of the
Democratic Republic of SomaliBashe Abdi Yusuf, Aziz Mohamed Dena, John Doe, Daee
and John Doe Il v. Mohamed Ali Samat& Some members of Isaac clan filed a civil actiodam
the Torture Victim Protection Act of 1991 (TVPA) cathe Alien Tort Claims Act (ATC). The
plaintiff alleged that Samater, as official who wascharge of the Somali Armed Forces in the
1980s and 1990s, is responsible for the acts afurgr extrajudicial killings, attempted
extrajudicial killings, crimes against humanity, rwarimes, cruel, inhuman, and degrading

treatment of punishment; and arbitrary detentiothefplaintiff.

It is important to shed some light the involvemeoitsSamater for the above alleged crimes and
human gross human rights violation against him.im@uthe early 1980s, the military of Somalia
committed immense gross human rights violationsnajahe members of the Isaac for their
support of SNM. The Barre regime was trying to raige the northern oppositional movement.

138 Bachmann (\n 130 above) 7
139 See more in this case against the former Ministipefense and then Prime Minster of former collapbSemalia,

Bashe Abdi Yusuf, Aziz Mohamed Dena, John Doe, Daaeand John Doe Il v. Mohamed Ali Samatthis case

has been filed before District Court of Easterrgifita find full text on ( www.cja.org)

140Bashe Abdi Yusuf, Aziz Mohamed Dena, John Doe,Daaeand John Doe Il v. Mohamed Ali Samater
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The Security Forces, acting under the control om&ar, were together responsible for the
pervasive and systematic use of torture, arbitdatgntion and extrajudicial killings against Isaac
population*** During the 1980s, when Samater was Ministry ofdbeé and then Prime Minster,
the government modified its approach towards thadsand began utilizing the military forces as a
campaign to annihilate Isaac clan opposition. tiésr from the facts indicated above that Samater
was directly involved and therefore responsibledomes against humanity and war crimes that

occurred in Somaliland during his term as MinisifyDefence and then Prime Minster of Somalia.

Samater had challenged the subject matter of jatisd on the claim that he is immune from the
US court’s jurisdiction as he was a foreign headtafe and committed the alleged offences that
capacity. Samater claims that as Somalia’s formmend®>Minster, he is entitled to immunity from
lawsuits against him. He argues that his immuhi&g been shielded under the US Foreign
Sovereignty Immunities Act (FSIA). Therefore, ifrBater’'s claim of immunity is protected by
FSIA, then the court is obliged to dismiss therokiagainst him. Before the court considered this
argument, the Transitional Federal Government oh&m@ sent to a letter to the US Department of
State, which reads as follows:

“In previous letter, our government also expresseddteern over the persecution in US court
against the former Prime Minter and head of stateNMbhamed Ali Samater. We request that your
department initiate state of interest to requeat the court dismiss the lawsuit against him as a
violation of Mr Samater’'s immunity and as threatthe reconciliation efforts then underway in
Somalia.

We wish to indicate that the actions attributedh® Mr. Samater in the lawsuit in the connection
with quelling of the insurgencies from 1981 to 2%8ould have been taken by Mr. Samater in his
official capacity and reaffirm Mr. Samater entitledvereign immunity from the persecution for

these actions**?

141 Bashe Abdi Yusuf, Aziz Mohamed Dena, John Doe,Daaeand John Doe Il v. Mohamed Ali Samate

12\When the civil proceeding was started the TFGatet] the State Department of the US requestiegttnguish
the civil suit against the Former Prime MinsteSoimalia. The main argument was that he was hesthiaf who
entitles sovereign immunity from the local court@nother jurisdiction. It is clear fro the intemi of the TFG that
they were shielding behind the civil lawsuit agaihés perpetrators who criminally responsible thog gross human
rights violations that had went through the formerthern regions of Somalia ( Somaliland) thiglgtdid not find
any concern from the Somaliland authority.
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In the court’s final judgment, it concludes thatntder is immune from civil liability in those
proceedings under the FSIA. Finally, the courtduleat Samater is entitled to sovereign immunity
under the FSIA for the acts he undertook on bebfthe Somalia government. Therefore, the
court ruled that it had no subject matter over glantiff's claim brought under the TVPA and
ATC.

The reasoning of the court was that Samater is inenfitom the US local courts for being a former
head of state. Therefore, it is important for thmalytical study to look at another country that
dealt with this issue. Senator (formerly GeneratpPhet, head of State of Chile during a period of
severe and systematic human rights violations bEtwi®73 and 1990, came to United Kingdom
to seek medical treatment in 19980n 25 November, after his arrest, a five judgeapehHouse

of the Lords overturned the Divisional Court demmsby majority of three to two, holding that a
former head of State was not entitled to immunity érimes under international Ia#* An
expanded seven judges reheard the case in earB. T9@ seven judges agreed that there are
crimes under international law to which immunigtione materiaeis not applicable, and that
torture is one of these crim&S.Although the newly developed doctrine of univelsaisdiction
was applied to the case, it is was clear from tlagonty of judges in the House of Lords that
certain crimes cannot be tolerated by the civilipations and, therefore, immunity of a former

head of state could not be regarded as a shatdl ifiternational prosecution.

Similarly, it may b argued that as he had no sagar@nmunity in international law, Samater
would have been behind bars today for the intesnaticrimes he committed against the people of
the Isaac. As | have indicated above, that caseumauccessful of the sole reason that Samater
was once a former head of State and therefores inenhune from the jurisdiction of local courts.
The next case is the one against the former mjlitceammander Yusuf Abdi Ali, also known as
Tokeh. In this case]lane Doe and John Doe v. Yusuf Abdi Ali, a.k.aefgie plaintiffs filed
their civil case against this perpetrator before WS District for Eastern District of Virginia,
Alexandria Division. The plaintiffs institute thigvil action against Tokeh for his responsibility
for torture; inhuman or degrading treatment or paoment; and arbitrary detention of the plaintiff

and for attempted extrajudicial killings and alskairos for war crimes and crimes against

330rgensen (n 90 above) 133
144 Jorgensen (n 90above) 133
145 Jorgensen n 90 above) 133
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humanity against Tokeh. Plaintiffs allege that Tloke personally responsible for, or exercised
command responsibility over or conspired with cleai and abetted subordinates in the Fifth
Battalion of the Somali National Army. The plaifdifhave followed the same adjudication
procedure as in the case against Samater thatkel draalysed above. Tokeh used to command the
army unit stationed in Gebilay. From 1984 until 298okeh, a commander-in-chief of the Fifth
Battalion, is alleged to have directed and contebn a brutal counterinsurgency operation against
SNM and Isaac clan. The court has not yet judgeethér the defendant is liable for the alleged
gross human violations. To my knowledge it hasyabtbeen finalized.

4.9 Chapter conclusion

In this chapter, | have scrutinized the accounitgtmhechanisms that are available in international,
regional and national justice forums. Firstly, Ivlaexplored the role of national courts of
Somaliland. Had Somaliland authority willed to geoute those who bear the primary criminal
responsibility, it would have set up a nationahunal tribunal for the crimes committed against
the people of Somaliland. Since Somaliland was anced as an independent and sovereign state,
it has not tried to consider the issue of the pastuding addressing the crimes that occurred in
Somaliland. There is no clear and justifiable reawt explains why the Somaliland authority
failed to set up such a national criminal tribur@bst and lack of capacity may go some distance
to explain this state of affairs. Secondly, thedgtalso examined the possibility of the UN Security
Council setting up an ad hoc criminal tribunal flee crimes committed in Somaliland. Arguably,
the UN SC has the legitimate authority to set ughsa tribunal under Chapter VIl of the UN
Charter, but it never considered to initiate sugbuhal. The main reasons are the firstly,
Somaliland is not member of UN and secondly, the didds not view those crimes committed
Somaliland were against the international peacesandrity. Thirdly, | have analysed whether the
ICC has a mandate or jurisdiction to hear the ads8omaliland. With regard to the case of
Somaliland, | have examined the Rome Statute winncter article 11 provides that the Court will
have jurisdiction only the crimes committed aftee £ntry into force of the Rome Statute namely
1 July 2002. Therefore, it would not be possiblsaek an international remedy before this Court
on the bases that it does not has jurisdictionetar lthis case because the crimes that happened in
Somaliland were committed from 1981 to 1991. Fdyytht the regional level, the study examined
the role of ACHPR. The study has found that throimgtividual communication, the Commission

would have been able to entertain the cases fromaland people on the crimes committed
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against them during Barre regime. Fifthly, at tlaional level, the study examined the role of
national courts of another state for the proseoutb crimes committed in Somaliland. With
regard to this, the study found that it would besgible to pursue those perpetrators before the
national courts of another state such as US, SpathBelgium. Specifically, the study examined

the applicability of 1984 Convention on Torture wthihas extraterritorial application.

The international human rights abuses have to dsioan for accountability, firstly the criminal
prosecution and secondly, the civil litigations iagathe perpetrators. Finally, the study examined
the civil liability of the perpetrators for the @g® human rights violations that occurred in
Somaliland. With view of this, the study examin&d tpivotal cases against two former Somali
military commanders. The first caseBashe Abdi Yusuf, Aziz Mohamed Dena, John Doe, Jane
Doe, and John Doe Il v. Mohamed Ali Samaiteryhich the court of District in Virginia in the®&)
ruled that Samater as former Prime Minster of S@malimmune from domestic courts of the US
as provided under FSIA and therefore, that casedismmsissed. The other caseJasne Doe and
John Doe v. Yusuf Abdi Ali, a.k.a. Tokahwhich still the court issued a judgment on thee
Tokeh is responsible for the allegation made byplhetiffs.
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Chapter five: Conclusion

During the conflict in the Northern Region of therfer Somalia (Somaliland), a wide range of
human rights abuses were allegedly committed apgdhes Isaac clan. After the unilateral
declaration of the Republic of Somaliland as arepehdent and a sovereign state, there was an
investigation of the crimes committed during thenfer military regime in Somalia. As a result,
lgal’s administration has set up a technical offimethe documentation of the evidential materials
of the human rights abuses that had occurred inaSlamd.

Due to the northern crisis and the establishmer@8NMif1, the Barre regime became hostile to the
Isaac clan for their massive support they usedite §NM. This hostile approach towards the
Isaac clan has brought about a counterinsurgeneyagn by the Somali National Army. The

military presence in the Northern Region of ForrBemalia (Somaliland) was increased and the
security had been tightened. This increased thelpofy of the Isaac clan against the government
of Barre. Most members of the Isaac clan were sderoof the SNM and they offered economic
assistance to the SNM. In addition, Isaac politisisvere either killed or arrested without fairltria

and without due process of law, and this has fddhe hotlist approach against the Barre regime.
During that time, there was mass killing, murderture, rape, extrajudicial killing, detention, and

other various human rights abuses. Therefore, thereBregime has been alleged to have

committed crimes against humanity and war crimes.

There are a wide range of allegation that ranga® fyenocide, crimes against humanity and war
crimes. Therefore, the study has examined thesegaibns and their applicability under
international law. Through its research analysisas concluded as follows:

Firstly, genocide was alleged to have been comdibte Barre regime against the Isaac people
during the northern crisis in the former Somaliaefefore, this study has explored and tried to
determine whether such crimes have been committ&bmaliland. Answering this question, the
study has utilized the conventional definitions wsll as jurisprudential interpretations of
international ad hoc tribunals such as ICTR andYiCTherefore, the study has concluded that
genocide was not committed in Somaliland during binetal military regime in Somalia. The
Genocide Convention under article 2 stipulatesnia@n requirements of genocidal acts, namely
the mental and group elements. The mental eleneéets the intention to destroy, in whole or in

part, a national, ethical, religious and racialugroThe intent to destroy entails that the whole
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group should be annihilated wholly or partly. Asadve demonstrated, such intention was not part
of the Barre’s plans to destroy and exterminatdsalic. The other main requirement of genocide
is that the intention to destroy should be diredtedhese groups such as national, religious,
ethical, and racial. The Isaac clan does not domstor belong to any of these groups which the
Genocide Conventions enlists. Therefore, the aflggenocidal acts that occurred in Somaliland
do not fit the conventional definitions and theigprudential interpretations of the ad hoc

international criminal tribunals.

Secondly, crimes against humanity were allegediyprogted in Somaliland. In this study, it has
been determined that they fit the conventional pmiprudential requirements, and therefore,

such crimes were committed in Somaliland duringrtiléary regime in Somalia.

Thirdly, war crimes were also allegedly committadd the study exposed that such crimes were
committed against the people of Somaliland. The [@eneva Conventions and other international
humanitarian laws have been violated during theedroonflict in Somaliland by both parties. The
Committee of War crimes in Somaliland has inveséidathis aspect of allegation, it then has
determined that murder, torture, inhuman actsinkjllvar prisoners, wanton destruction of cities,
town, villages or devastation not justified by taity necessity, attack, or bombardment, of by

whatever means, of undefended towns, villages, lthgedr buildings.

All these war crimes were committed in Somalilarycte Barre regime, as well as by the SNM.
Internationally both parties are accountable fog titimes they committed. The international
criminal responsibility is one of the developinghcepts in international law, and therefore, this
study has highlighted the criminal responsibilifytlee warring parties in Somaliland. Persecuting
those who are criminally responsible for the crirmesmitted, the study has enlisted a various
international, regional and national prosecutanakchanisms which are accessible for the victims.
Jointly, they are criminally responsible under itgional criminal law. Therefore, the study
brought into being that crimes against humanity ema crimes were committed in Somaliland
and this generates the establishment of interrationminal responsibility under international
law. As result, the study has established the iddal criminal accountability under international
law, and it believed that every criminal is indivally responsible for the crimes he committed
against the sufferers.
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The study then detailed the various internatiom@hioal accountability mechanisms that are
accessible under international law as well as uddemnestic laws. There is a wide rage spectrum

of international accountability systems under in&ional criminal law.

Firstly, the study has examined the failure of gbgernments of Somaliland for not establishing a
national criminal tribunal for the gross human tglviolations that occurred in Somaliland.
Because the primary onus of accountability for #cés of Barre regime rests with the Somali
government, domestic trials must be considered rasingortant potential mechanism for

accountability.

Secondly, the study depicted that the Security Ciboh the United Nations has failed to establish
an ad hoc international criminal tribunal for thenes that occurred in Somaliland. As an
unrecognized country, Somaliland does not havesacterequest from the SC to establish an ad
hoc international criminal tribunal for the crim#sat occurred in Somaliland, nor does the SC
view those human rights abuses that occurred inalamd as a threat against international peace
and security. Under Chapter VIl of the UN Chartematates the SC to establish such tribunal and

in fact it established for Rwanda and Yugoslavia.

Thirdly, the study has examined the role of ICCdlation to the crimes committed in Somaliland.
With regard to the jurisdictional limitation unditie Rome Statute of ICC, the Court does not have
any ratione temporigurisdiction to entertain the crimes that occurredsomaliland. The Court

only has jurisdiction to hear the crimes that opedirafter the entry in to force of the Rome Statute

Fourthly, the study has interestingly concerning tiole of African regional human rights
protection. Concerning about this alternative, gshaly has determined that there is a position that
African Commission on Human and Peoples’ Rights rpay attention to the cases from the
victims of the crimes against humanity and war esrthat occurred in Somaliland. The major role
that the ACHPR can play is to admit the communiceticomes from Somaliland in order to

acknowledge the human rights abuses that occunr8dmaliland.

Fifthly, the work has dealt with the role of natabrtourts of another state for the persecution of
the perpetrators. One of the important mechanigmadcountability to prosecute the perpetrators
is to institute either a civil claim or criminal foee national courts of another state. The

persecution may be either criminal prosecutioniwat claim against the perpetrators. With regard
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to this, the doctrine of universal jurisdiction Wile applicable to such circumstances. In addition,
there are certain international conventions whielrehextraterritorial application such as 1984
Torture Convention. This Convention permits to pmge those who committed torture in their
countries before another state. With regard to ¢hee of Somaliland, this extraterritorial
application may be applied against the membersoofigi military regime. On the other hand,
civil accountability for the gross human rights laiions is one the developing theoretical
principles under international law. As | have iraded above, there are particular countries that
enable the victims of gross human rights violatitmsstitute a civil claim against the offenddrs i
they are present in those countries. For instaheelS courts have the jurisdiction to hear a civil
lawsuit against any accused perpetrators. In tee,Bashe Abdi Yusuf, Aziz Mohamed Dena, John
Doe, Jane Doe, and John Doe Il v. Mohamed Ali Sam#te plaintiffs had claimed a civil
damage against the former Defence Ministry of Sarad then Prime Ministry of Somalia. The
plaintiff alleged that Samater, as official who wascharge of the Somali Armed Forces in the
1980s and 1990s, is responsible for the acts afurgr extrajudicial killings, attempted
extrajudicial killings, crimes against humanity, rwarimes, cruel, inhuman, and degrading
treatment of punishment; and arbitrary detentiothefplaintiff“®. In the court’s final judgment, it
concludes that Samater is immune from civil liapilin those proceedings under the FSIA.
Finally, the court ruled that Samater is entitledsovereign immunity under the FSIA for the acts
he undertook on behalf of the Somalia governmemerdfore, the court ruled that it had no subject
matter over the plaintiff's claim brought under fi¢PA and ATC. In another case, the other case
is Jane Doe and John Doe v. Yusuf Abdi Ali, a.k.aefiak which still the court issued a judgment on

whether Tokeh is responsible for the allegation enaglthe plaintiffs.

Finally, the study is advocating for the internaibprosecution against the former Somali military
regime for the human rights atrocities that theygotted against the people of Somaliland during
the military rule in Somalia. Justice will only pal if those who bear the greatest international
criminal responsibility for the crimes committedce grosecuted. The study strongly recommends,
as the most immediate mechanism to attain sucttegsthe people of Somaliland who are victims
of either crimes against humanity or war crimes siaying in Western Europe or the US should

institute civil claims against the former membefr8arre’s regime present in these countries.

Word count: 17 981

146 Bashe Abdi Yusuf, Aziz Mohamed Dena, John Doe,Daaeand John Doe Il v. Mohamed Ali Samater
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