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CHAPTER ONE
INTRODUCTION

1.1 Background to the study

The physical and emotional well being of childrem de threatened or harmed in a myriad of ways,
not the least of which is the absence of a paremt their lives. While parental absences can occur
through marital separation or death, the removabaifent through incarceration creates unique

problems in a child’s life, many of which go unmetil to the outside world.

Research suggests that parental incarcerationptsfamily structure, diminishes available economic
resources and decreases the quality of family Héace putting the children at a disadvantage.
Children of imprisoned parents are therefore sultgesignificant insecurities as well as psychotad)i

or mental instability, as many imprisoned parendy mepeatedly cycle in and out of prison. The needs
of such children should be a cause for concerncegpein a country like Uganda where prison
population continues to groChildren have specific needs due to their agduliément of which is
vital for the child to fully develop. The imprisommt of their parents or primary caregivers creates

conditions under which many of their rights are emained.

International human rights standards, specifictly UN Convention on the Rights of the Child
(CRC) and the African Children’'s Charter emphadise absolute necessity of respecting and
protecting the child’s best intere$t§ he concept of protection of children means punguall
activities aimed at ensuring respect and fulfilmainthe children’s rights as expressed in the CRE a

other international human rights instrumehfthe Government of Uganda ratified and domesticated

E Davies, et al ‘Broken Bonds: understanding alttessing the needs of children with incarceraténts’ (2008)
<www.urban.org (accessed 14 August 2008).
World Prison Population list,” International Centor Prison Studies,

<http://www.visionofhumanity.org/gpi/results/ugan2@?84 (accessed 3 September 2008).

CRC was adopted and opened for signature, raitificand accession by General Assembly resolutid254df 20
November 1989; African Charter on the Rights and #elbf the Child, OAU Doc. CAB/LEG/24.9/49 (1990) eatkinto
force on 29 Nov 1999; see also M Alejos, ‘Babies &nthll Children Residing in Prisons’, Quaker Uniteatibihs Office,
Geneva, 2005.

See Protocol to the African Charter on HumanReaples’ Rights of Women in Africa (11 July, 2008)cte 13(1) states
that ‘state Parties shall ...recognise that bothra bear the primary responsibility for the upbimg and development of
children and that this is a social function for ehithe state and the private sector have secomesppnsibility.’
<http://www.africaunion.org.innopac.up.za/root/adéx/index.htm> (visited 20 April 2008). Uganddfiatl the Optional
Protocol to the CRC on the Sale of Children, Child #xg®n and Child Pornography (19 August 2002), athénshrines
the right to life, protection from harm, survivaldadevelopment; best interests of the child; n@eiithination; Similarities
exist within the principal objectives of the Afrit&harter on the Rights and Welfare of the Child.
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the CRC by enacting a law for childrefhe rights of the child are therefore comprehesigiv

addressed under Uganda’s legal framework.

The primary responsibility for ensuring protectioppringing and development of children belongs to
their parents and families. Government adefacto authorities have a secondary and social
responsibility to look after the childrénimprisonment of parents or primary caregivers te®a

conditions under which many of the rights of thdcchs laid out in the CRC are undermined and this
hinders the fulfilment of their needs. The childram deprived of the right to protection and this

exposes them to the danger of having several ofdb®er rights violated.

It must be noted that the imposition of sentensesh as imprisonment, is a key element of any
criminal justice system and a preserve of the jadjc Judicial officers have discretionary powess t

impose various forms of sentencing notably, impmnsent. However, aftermath of the aforementioned
has varied implications on the family. Also avaitalo the courts are alternative sanctions to punis
the offender without necessarily breaking ties wtithir families. Community service is one such a

sanction.

Whilst alternative sentencing measures have a histpry of application in Europe and North
America, they have found limited application in is&.” It is only more recently, in the early 1990’s,
that these sentencing options such as communityiceehave been actively promoted by Non
Governmental Organisations (NGOs) in a number dficAh countrie§. In 2007, Penal Reform

International decried the global trend in the overuse of impneent and the under-use of
constructive alternative sanctions with a particuleoncern in the increase of women’s
imprisonment? It was noted among other things that female pasoare often primary or sole carers
in their families and their incarceration has aadgating effect on their family, particularly onww

children®!

Uganda ratified CRC in 1990 and enacted Childretuttin 1996 (now Cap 59, Laws of Uganda). Sec bhdsfa child as a
person below the age of 18 years.

Protocol (n 4 above).

L Muntingh ‘Alternative sentencing’ in Jeremyrfa (ed)Human Rights in African Prisor{2008) 178.

As above.

An International non- governmental organisatiamking on penal and criminal justice reform worlde:.
<www.prisonreform.org> (accessed on 6 August 2008).

Penal Reform briefing paper No 3 (2007) ‘Wonreprison: incarcerated in a man’s world’
<http://www.penalreform.org/resources/brf-03-2008men-in-prison-en.pdf> (accessed 6 August 2008).

As above.
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In Uganda, various factors were advanced forttreduction of community service as an alternative
to imprisonment, notably: - the need to decongestaowded prisons, the need for a restorative form
of justice and the need to comply with internatlomarms. Community service has also been looked
at as a way of giving offenders a chance to reflacttheir conduct without necessarily being
incarcerated’ In Uganda, like in many other African countriesispn conditions are appallirtg.

Some prison facilities accommodate up to threegithe number of prisoners they were built to house
and because space is at such a premium, inmates sleen in the corridors. Thus, these high
numbers have a vast effect on the sanitation, thhealid feeding facilities. It was hoped that
Community Service would decongest prisons by dingrtleserving offenders to do work that is of
benefit to the community. According to the Unit8tates Department of State report for 2002
covering 2001, both civilian and military prisonene believed to have high mortality rates from

overcrowding, malnutrition and diseases spreadnsanitary condition¥’

It has been noted that prison conditions need tdocm to the African Charter and International
human rights norms and standards for the proteafoprisoners® The International Covenant on
Civil and Political Rights (ICCPR) states thatll persons deprived of their liberty shall beatied
with humanity and with all the respect for the irdwe dignity of the human persofi.Uganda as part
of the international community has made severalroitments to international standards in various
fields. The African Union and United Nations redpesly have developed standards in the field of
human rights and treatment of offenders. One sostrument is the United Nations Standard
Minimum Rules on Non-custodial Measures (The ToRudes). Uganda is obliged to implement
these rules. The rules state that: -
In order to provide greater flexibility consistemith the nature and gravity of the offence,
with the personality and background of the offeraiedt with the protection of society and to
avoid unnecessary use of imprisonment, the crinjusdice should provide a wide range of
non-custodial measurés
The Rules are intended to promote greater commumitylvement in the management of criminal
justice, and to promote a sense of responsibiityards society amongst offendeféie rules provide

a list of noncustodial dispositions including commity service.

As above.

Human Rights Watch Global Report on Prisons dhitww.hrw.org/prisons/africa> (accessed on 10
August 2008).

US Department of Staté&tp://www.state.gov/g/drl/rls/hrrpt/2001/af/8408r» (accessed 6 August 2008).

Penal reform briefing (n 10 above).

Article 10(1).

Rules 2 & 3: The Tokyo Rules are binding to mangbeintries including Uganda (adopted by UN Gendsslembly
Resolution 45/110 of 1990).



18

Community service also represents a shift fromiticathl methods of dealing with offences and the
offender towards a more restorative form of justitat takes into account the interest of both spcie
and the victim. The introduction of this non-cuBtd sentencing option was also a result of the
realisation that crime cannot be solved by incatoen alone. Community service therefore seeks to
ensure that the offender maintains ties with hisiigand friends, retains his job and continuetetad

for the family during free time; whilst performingork that benefits the community and reconciles
him to the victim.

This research seeks to demonstrate the need éonative forms of sentencing in the Uganda criminal
justice system with a specific focus on the useosfimunity service. Approaching community service
as a child protection strategy in sentencing paoffienders would be a positive step in addressing

issues of child neglect and attendant problems.
1.2 Statement of the research question

Children are dependent on adults as their primarggivers. Once the parents are sentenced to terms
in prison, the children are most devastated. Tinysrisonment is in practical effect punishmentlod t
children as well. Yet very little is known or sabtout the needs of this unique population left tehi

by the incarceration of their parents.

This research explores how the Uganda criminaliceissystem through the use of alternative
sentencing can lessen the adverse impact on ahilkckiased by imprisonment of their parents. It
therefore seeks to answer the following questiodsw can justice be meted on the child’s primary
caregiver while at the same time keep to a mininthenadverse effects of a punishment such as
imprisonment on the children? How can the applicatdf alternative sentencing enforce the

children’s rights under the children’s legal regitfie
1.3 Obijectives of the study

This study seeks to:-
1. Analyse the impact of parental incarceration otdcén.
2.Make a specific inquiry into the use of communitgrdéce orders as an alternative to
imprisonment in Uganda.
3. lllustrate that approaching community service abill protection strategy in sentencing parent
offenders would be a positive step in addressirsyieis of child neglect and attendant

problems.

CRC and Children Act (n 5 above).
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4.Make recommendations for a new course of action Wil highlight and be aimed at,

prevention of abuse of children.
1.4  Scope of study

This research focuses on the Uganda penal sysigeaifigally it inquires into the use of community
service as an alternative to imprisonment. Adddlbn an inquiry into the implications of the penal

sanctions on the rights of the child will be made.

In this research, ‘alternative sentencing’ is coefi to mean ‘non-custodial sentence’ under the

community Service Act of Ugand&The two terms may however be used interchangeably.

1.5 Hypothesis
This research is based on the following hypotheli® use of community service as an alternative

sentence on parent offenders provides a betteggiroe environment for children’s development.

1.6  Methodology of study

This study is dominantly library-based researchis Thethod involves perusal and excavation of
literature on the subject. In addition, consultagiavith various stakeholders will be made in orer

clarify some points. Information will be obtainegi courts, local authorities, probation and social
welfare officers as well as other institutions itwaa in childcare and implementation of sentences i

Uganda. This will be through email communication.
1.7 Literature review

It is important to note that there has not beenhmliterature published on the use of alternative
sentencing in Uganda. Available literature is onteecing in the African context in general. Even
then, only a small number of studies have consibéhe situation of children of incarcerated
parents® Here again the available literature is dominatgdvbrk of scholars in the psycho-medical
field, and outside Africd: According to Ayittey, each indigenous African &ilor state had its own

established mechanisms for handling offenders, ripg on the gravity of the crime committ&d.

As it was put by an Attorney General of Kenya:

Community Service Act (CSA) Cap 115 Laws of Ugand

n 11 above.

As above.

GBN Ayittey, ‘The Rule of Law and Economic Devaheent in Africa.’ (2002) 130.
<http://www.freeafrica.org/featureséb.html> (acezssn 10 August 2008).
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In traditional Africa, a criminal who is taken toigon or who is excommunicated from society is wth®
is actually beyond repair through social means loo Was committed a major crime. What is recorded in
our legal books as petty crimes by African stansavdre completely dealt with by the society itsefor
example, if one stole a goat, the elders madeawrther goat was paid and that was the end of #item
the person who stole was so ashamed that he weukt o it again?3
The above reflects the traditional and historicélican mode of handling petty offenders; and the
belief that the institution of ‘prison’ is a Eurapeimport, as prisons did not exist in Africa beftine
arrival of the Europearf$.Also, that prior to the colonial era, the commynitealt with its own

offenders

In recent times, however, community service sanstitave become a substantial part of the criminal
justice system worldwide. The push for alternatikias in a large part been in response to increasing
prison populations, the realisation that commuraliernatives are not as costly as traditional
incarceration, and that the problem of crime careosolved by incarceration alone. Information is
available through analysis of conference literatumd reports on the background to, and introduction

of, alternative sentencing in Africa.

The introduction of non-custodial measures, inclgdihe community service programme in Uganda
and other countries of the world, was initiatedvatious foras to address and strengthen legalisatio
regarding the protection of prisoners’ rights amgpriovement of prison conditioR3The international
conference on community service orders in Afridarldeld in Kadoma, Zimbabwé( The Kadoma
Conference) provided a forum for key representativem each National Committee on community
service to meet and share information on progresgenin their respective countries; to discuss and
find solutions to common problems encountered withieir community service schemes; to develop
approaches to alternative measures adaptabledo Affican countries; and to lay the groundwork for

joint actions in providing resources and mutualsissce

At the Kadoma Conference it was noted that,
While community service as a non-custodial sentenciption is not new to the Africa continent, the

Zimbabwe model had successfully shown how to agoitie of the pitfalls and problems common to all

Amos Wako, (then Attorney General of Kenya) fgdd to conference in December 1995.
Penal Reform Internationditp://www.penalreform.org/english/cs-cs.tiifaccessed on 20 April 2008).
The Beijing Rules adopted by the General Assewiblynited Nations on the 29 November, 1985 ag afsguidelines for

the administration of juvenile justice. They set among other things, rules that give the policesecution and courts

powers when handling offenders, especially juveniléhey advocate for measures like community serfacyoung
offenders.
The Kadoma conference, 24 to 28 November 1997.
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jurisdictions and to manage the scheme in a way ihdoth highly effective in terms of cost to
government and benefit to the commuity.

The Conference went further and agreed: on a conulectaration, a plan of action and a code of
conduct by which National Committees (includingttbf Uganda) were to be bound; Also the fact
that so much had been accomplished in so shorh@ was a measure of the consensus shared by
governments and NGOs; and that the time had come riew approach to criminal justice in Afria.
The Kadoma Conference does not stand in isolatidollowed directly from the recommendations
contained in the ‘Kampala Declaratioi The Kampala Declaration contained a section oaraditive
Sentencing, which recommended: -

That community service and other non-custodial mmesss should if possible be the plan of action

designed to assist the sentencing option, preféor@dprisonment; Also that there should be a fabii

study of adapting successful African models of sastodial measures and applying them in countries
where they are not being used.

Thus, the plan of action, designed to assist goment and civil society groups implement the
Kampala Declaration suggested that: - Research rioto-custodial sentencing options including
community service, should be undertaken and broatiégeminated to assist governments in

determining and implementing penal policy.

It can therefore be said that, the Kadoma Conferdoaned part of the process, namely, an African
initiative to re-examine at the criminal justicesems in Africa The Kadoma Conference therefore
represents a milestone in the penal reform moverMswivien Steiri'stated:
For Europe and North America, it is a chance tondeom Africa: -to move away from a system based
on retribution, suffering, inflicting pain, to oth@sed on re-integration, compensation and recatioifi.
Golash also notes that; -
Continual shifting of the moral grounding for pumisent reflects a fundamental uneasiness with
institution ... As the justification of punishmentroes full circle back to the most ancient idea tfthht
harming offenders is good, it is worth re examining commitment to the institutidh
Further, M Jackson states that the criminal jusfgstem is not adequate to deal with the social

repercussions and relationships that have evolsed eesult of crimé It fails to rehabilitate the

Compendium of the United Nations Standards amnd in Crime Prevention and Criminal Justice, ‘Altgives to
imprisonment and Restorative Justice’, 128. <httpvil.unodc.org/pdf/compendium/compendium_2006_p&t0Q.pdf>
(accessed 14 August 2008).

Ayittey (n 13 above) 130 -131.

L Parker, ‘Community Service in Uganda’ (2002).
<http://www.restorativejustice.org/rj3/Features/d@ommunity_service_in_Uganda htm -20k> (accesseddgust 2008).
n 17 above.

General Rapporteur at the conference

D GolashPunishment: An Institution in search of a moralgnding,New York: Peter Lang Publishing, (1996) 11.

J Michael ‘In search of Pathways to Justic89@)British Colombia Law Revied47 at 147.
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offender, often victimising the victim yet agaihehcourages retribution and adversarial relatigrssh
with little benefit to the overarching social stture within which it functions. Clearly, an altetive

is required. This system should involve the victofiender and the community.

Mwanje suggests that such ‘reforms and improvemehtsy country’s criminal justice system like
Uganda can be an instrument of equity, leadingotastuctive social change and social justiée.’
Therefore, such transformations within our justisgstem facilitate the process of protecting
communities’ basic values and their inalienablétsgPenal reforms such as, community service, are
options for Uganda as they allow offenders, esfigdiaose who committed minor offences, to serve

their sentences within their communiti&s.

Expectations of alternative sentencing are high@daiins are made that this approach can achieve a

number of objective¥ Zvekic argues:
The arguments for non-custodial sanctions are &afigrthe mirror image of the arguments against
imprisonment. First, they are considered more gmmate for certain types of offences and offenders.
Second, because they avoid ‘prisonisation’ theyrute integration back into the community as well
as rehabilitation, and are therefore more humah@dTthey are generally less costly than sanctions
involving imprisonment. Fourth, by decreasing thisgn population, they ease prison overcrowding
and thus facilitate administration of prisons amel proper correctional treatment of those who reamai
in prison.

Imprisonment should only be used as a penalty vaisolutely necessary and only in proportion to

the nature of the crime. Parents or primary carergiwho have committed offences to which the non-

custodial sentence is applicable should be givext &liternative. Incarceration and its devastating

effect on the family, particularly on young childreeeds to be considered before primary child sarer

are sent to prison.

A study conducted in Iran explores the physicatiaoand psychological conditions of children
affected by the incarceration of the motffelt. describes in an international perspective thesjtal
and social conditions with which these children @afronted. The study comprised 33 children who
had spent some time in prison with their mothers were moved to welfare centres. The most

prevalent ailments of these children were: infatidiseases, bruises, wounds on lips, and fracbiires

JBA Mwanije, ‘Background and overview of commusigyvice in Uganda’ (2000) Paper presented atldrenjimg workshop
on Community Service at Sheraton Hotel, Kampala.

As above.

Muntingh (n 1 above).

A Forooeddin, et al ‘Physical and Social cirstamnces of children in Iran affected by the inceatien of the mother’
International Journal of social welfa008) 17. fttp://www3.interscience.wiley.com/journal/11850724bstract?
(accessed 15 August 2008).
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the hand. The Vineland Social Maturity Scale intidathat the children's locomotion and
socialisation skills were relatively low. Wheredsst study highlights the physical, social and
physiological harm that children suffer, it was it to children of incarcerated mothers and the

setting in Iran may not compare closely to thersgtior our study in Uganda.

Freeman re-assesses earlier works on childrensiyide notes that many of today’s critics of
children’s rights are passionate defenders of itjiets of others, notably the rights of parents. He
underscores the fact that it is not in a child'&iasts to be raised in an environment in which a
parent’s rights are being wrongly ignored. Supgorta child necessarily involves supporting that
child’s caregiver, and vice versa. Emphasisingdehit does not necessarily mean that the interésts o
adults are neglected.

Quoting BB Woodhous¥, Freeman goes on to note:-

A truly child-centred perspective would . . .expdbe fallacy that children can thrive while theare-
givers struggle, or that the care-givers’ needstmgevered from the child, which can lead to thituee
that violence, hostility and neglect toward theeegiver are somehow irrelevant in the best interest

calculus

Though the above study draws attention to the itapge of children’s rights, it does not specifigall
inquire into the rights of children whose parents iacarcerated. A more recent study in the psycho-
medical field by Forooeddiat al, analyses the physical and social circumstancegitafren affected

by the incarceration of the motH@rAkbar notes that the children of incarcerated pisrare a
relatively invisible populatiofi* Yet, these young people are at a high risk al@wgral dimensions
and tend to live under conditions characterisegdwerty, instability and diminished access to sesirc
of support? The study provides a scenario of the problemsdhidren of incarcerated parents suffer

but it limits its inquiry to children whose mothexse imprisoned.

It can be stated that while there have been stuglEmwvhere that inquire into how imprisonment
impacts on children; there is no available literatknown to the researcher on a similar study hiat
been carried out in Uganda. Questions about thialsaed economic experiences of these children

remain unexplored.

M Freeman ‘Why it Remains Important to take Qfeifds Rights Seriously’ (2007) 1Bter. Journal of Children’s Rights-
23.

BB Woodhouse, ‘Hatching The Egg: A Child-CenteretspPective on Parents'Rights’ (1993)Q4drdozo Law Review
1747-1864.

Forooeddin (n 36 above).

As above.

As above.



1.8 Overview of chapters

This work is divided into five chapters. Chapteeasutlines the background to the study, problems
that prompted the research and outlines the quesstinethodology to be used. Chapter two lays a
foundation of the study by discussing the typesffiénces and forms of penalties in the Uganda
criminal justice system, juxtaposing the traditibfmams of punishment against alternative sentemncin
Chapter three explores the various child rightslizaped through imprisonment of the caregivers.
Chapter four analyses the use and need for comynsaivice as a penal sanction. Chapter five deals

with conclusions drawn from the work and gives receendations.
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CHAPTER TWO
AN OVERVIEW OF TYPES OF OFFENCES AND PENALTIES IN U GANDA

2.1 Introduction

In the history of mankind, four principal methodsraplementing the punitive policy have been used,
but there have been no distinct evolution of anysystem from the others: - removal from the group
by death, exile, imprisonment and physical tortéi®ocial degradation and financial laws have also
been used in several historical periétiEhe Ugandan criminal justice is very punitive, ésn fines,
imprisonment and capital punishméhtFew people can pay fines, so prison is the mespanse to

most crimes, large or smé&flThis chapter analyses the various forms of punéstiim Uganda.
2.2 Capital Punishment

Capital punishment- death sentence- is the maxipunishment imposed by courts in Uganda. The
death penalty is permitted under article 22 of tlgandan Constitution and is applicable to grave
offences, such as, murder, treason, defilementaggted robbery, and rape, (otherwise referredgto a
capital offences}’ In capital offences, it would be unlikely that tbeurt would pass a sentence other
than a sentence of imprisonment or the death semtétowever, the courts may make an order of
restitution or compensation, in conjunction witkeatence of imprisonment or the death sentence. The
element of non-arbitrariness underpins the peraltyis under the following circumstances that the
death penalty can be carried out:-
« the death penalty must be provided under the lawpéenal law

« the penalty must be pronounced as an order of pariial court of competent jurisdictiéh.

E Clive, ‘Crime and Punishment, History of’ GwiEncyclopedia 2008 <http://au.encarta.msn.com?»22®8 Microsoft
Corporation (accessed 26 August 2008).

As above.

M Liebmann, ‘Restorative and Community Justinepiring the future’ Winchester International Cergnce 28-31 March
2001 <www.restorativejustice.org/resources/dodstiann/download> (accessed 26 August 2008).

As above. See BR Ngabirano ‘The penal systenmganda’ ‘Community service as alternative to imprisent: a case study
of Mpigi district’ (2003) A dissertation submittéd the faculty of law Makerere University (unpublsl) 9-11.

Uganda's Penal Code Act (PCA) provides for 1Ralapffences: nine separate offences grouped uthaer collective
heading ‘treason’ and offences against the stat&/[l; rape, defilement (ch XIV), murder (ch XVI]ixaggravated robbery
and aggravated kidnapping (ch. XXVII). Death is anatatory punishment for six of the treasonous offsrand a
discretionary sentence for the remaining felonies.

Under article 22, ‘no person shall be depriotlife intentionally except in execution of a sem¢e passed by a court of
competent jurisdiction in respect of a criminalesite under the laws of Uganda, and the convictiohsantence have been
confirmed by the highest appellate court.’

Article 128 (1) of the 1995 Ugandan Constitutinamended.
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« the sentence must arise from a fair trial as pexidnder article 28 of the constitutithn.

« the death penalty must be confirmed by the highggellate court:
In Susan Kigula and 416 others v Attorney Geng&ragnvicts on death row filed a petition before the
country’s second highest court contending thatdésth penalty - carried out by hanging in Uganda -
amounts to cruel and degrading treatment whichragipited by the Constitution. All five justices,
however, rejected the inmates' argument that tla¢hdeenalty was unconstitutional ‘because it is

given by the laws as punishment after due procass.’

There have been men and women of goodwill who ltavelemned the death penalty for whatever
crime, arguing that it is no punishment at all, hasleterrent effect, brutalises society, and rdreoy

to the highest concepts of Judaic Christian etfficGhose who advocate for the retention of the
penalty argue that the death penalty is deterrdmtse sentenced are usually beyond hope of
rehabilitation, and that, if abolished, peace am kEnforcement personnel would be exposed to
greater risks from criminals and society would awerynching them. Others use the Holy Scriptures
to support the retention, referring to Genesis 9:6:

Whoever sheds mans blood, by men shall his blooshkd, for in the image of God, made

the man that Christ has told us to love our neighband that murderers cannot be tolerated

The death penalty has raised much controversy dseryd®> Family members of the executed have
been made orphans, widows, and childf@$zmily members of the victims have been re-victai
over and over by mandatory appeals and overwhelnmaglia attention on the offender. It

nonetheless, remains a constitutional punishmedgenda.

Provides for a right to a fair hearing.

Article 12 of Constitution, the Supreme Courtlisha the final court of appeal.

Constitutional Court Constitutional Petition, Blof 2003 (unreported).

The penalty is carried out by hanging in Ugareaa the 417 prisoners also said that those sssden death often had to
wait in torment for unreasonable lengths of tim&®beexecution. On 10 June 2005, Uganda's ConsiitaitiCourt struck
down the imposition of mandatory death sentencésdjected an appeal by death-row inmates to caelgleutlaw capital
punishment by a narrow three-to-two decision. &fudge panel at the country's second highest saidtthat laws that
mandated the death penalty as punishment for nesémious crimes were unconstitutional and musetseitten. The slim
majority said various provisions on mandatory desatiitencing were inconsistent with the Constituéiod interfered with
the discretion of judges in dispensing justice. Juastices did agree with the inmates that the impigation of death
sentences should not be delayed as they had béea rast, in some cases for up to 20 years.

See Murder Victims’ Families for Human Rights\FWHR) an international, non-governmental organisatibfamily
members of victims of criminal murder, terroridiikgs, state executions, extrajudicial assassinatiand ‘disappearances’
working to oppose the death penalty from a humgintsiperspective and death penalty links
<http://www.willsworld.com/~mvfhr/images/links.htriRéligious%20Statements> (accessed 27 August 2008).

As above.

As above.
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2.3 Imprisonment

Under the 1995 Constitution, every person primaefd@s a right to personal liberty; but there are
provisions restricting it under specific circumstas; hence legalising imprisonméhtThrough

imprisonment, an offender is physically incapaeitbind therefore unable to commit new offences
during the period. This penalty may take the foifrfife imprisonment (which has been adjudged to e

twenty years§® or imprisonment for a shorter terth.

The use of imprisonment as a punitive measure iandg was inherited from Great Britain, a former
colonial mastef’ There are two types of prisons; the local govemtfaeprisons and the central
government’s prison¥. The local government’s prisons handle offenders wbmmit petty offences
that can be settled within a short period of timvhile the central government’s prisons were built t
cater for offenders who are on remand and convitts commit serious offences like murder, rape,
defilement and treasdAThe conditions in these local and central prisamesdeplorable and some do
not even qualify to be in use penal institutionsey are characterised by overcrowding, lack ofdasi
sanitary facilities like toilets, poor quality obdd as well as being extremely dirty to the extbat

most of them are infested with bedbugs and fiéas.

According to a report of the Uganda Human Rightsn@assion (UHRC), by January 2006, the
excess capacity of prisons in Uganda stood at 8i@@@tes. The Uganda Prisons Annual Report
reports that the number of prisoners in Decemb@b 2lood at 1822%.The International Centre for
Prison Studies puts the number of Ugandan jailgoulation at 1,418 per 100,000 peoflelhe
imprisonment rate is considered to be one of thedohighest. The Uganda National Report for the
implementation of the Programme of Action for tkadt Developed Countries for the Decade 2001-
2010 decries the country’s prison congestforAccording to the 2008/9 ministerial statementtios

Judiciary, 27,411 inmates have spent from one Yerséyears on remand. These figures are less by

Article 23 (1) a-c.

Sec 49 (7) of the Prisons Act 2006 andngstone Kakooza v Ugandzriminal Appeal No 17/93, Supreme Court.
Legislation specifies what period of imprisomina particular offence attracts. See also Ngabiari4 above) 11.
Liebmann (n 2 above).

UHRC Ninth Annual Report (2006) pg 41.

Such as Luzira maximum prison in Kampala, Kigsons in Wakiso, Kabale, Soroti and Bushenyi gor@mt prisons.
A Dissel, ‘Prison Conditions in Africa’ (2001 h#p://www.csvr.or.org.za/papers/papdis10.htm>¢ased on 14 August
2008).

Census of Prisoners in Central Government Prid@August 2003.

‘World Prison Population List’ International Genfor Prison Studies, King's College London,
<http://www.visionofhumanity.org/gpi/results/uga2@08/> (accessed 3 September 2008).

Submitted to the national Community Servicegpome <http://www.un.org/special-rep/ohrlls/ldc/RUganda.pdf>
(accessed 3 September 2008).
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those of 10 districts meaning the final figure v&® higher. There are up to 82,285 cases pending in

the courts, of which about 10,000 are of crimiretiine®’

The Deputy Registrar of the Criminal Division aethlganda High Court, Roy Byaruhanga has
warned that unless an ingenious solution is fotimel ,problem could get worse. ‘It may take us 300
years to clear the backlog. We are talking of altlorge to four generations of people! This calls fo

innovative measures in handling the situafibnThe Commissioner General of Prisons, Johnson
Byabashaija, says that even if the Director of uBfosecutions stopped committing offenders to
prison, it would take up to five years to unclog tturrent 4700 prisoners committed to the High Cour
awaiting trial®® Mr Byabashaija told Daily Monitor that the totaimber of prisoners is 26,000, 58

percent (15,080) of whom are remand prisoners. tBat|last available statistics as at January 2007 o
overall backlog of criminal cases report of a ceéds33,524 cases from the High Court, the Chief

Magistrates Courts and Grade | Magistrates Coaggactively.

However, the 2007 UHRC notes some positive devedoyts in the human rights situation of inmates
such as hygiene, food and clothifigAreas of concern in prisons remain: detentionusfpscts for
longer than 48 hours, restrictions in access togaaf detention, inmate’s access to food, medical
care, water, clothing, beddings, and persistendaertifire, congestion in cells, detention of suspect
with convicts, of children with adults as well d&etgeneral welfare of both the inmates and prison
staff.

According to Nsalasatta, most of these prison wméte built in the early and mid 2@entury to cater
for a limited number of offendef$ For a long time, there has been neither renovat@nexpansion
to cater for the ever-increasing number of offeadéthe majority of whom being those who
committed minor offences” Kamuge Prison in Pallisa district which was canstied in 1948 is in a
sorry state with dilapidated structures that aneoat collapsing on inmates and wardérEhe prison
which was supposed to accommodate 150 inmateswsonerflowing at double the capacity with

suspects and convicted prisoners.

‘30,000 inmates languish in prisons as shortdgedges creates case backlog’ The Daily Montews Paper,
<www.monitor.co.ug> (accessed 16 August 2008).

R Byaruhanga ‘Unclogging Prisons - The Way Fodwg007) presented at an annual Judges Review @ntfe in Jinja.
300 years to clear case backlog — Judiciaryhitdo Newspaper Uganda, December 16, 2007.

UHRC Tenth Annual Report (2007) p 30.

DS Nsalasatta, ‘Information on the Uganda RriService’ (2003)Uganda Living Law Journaltl28-13.

C Birungi, ‘Community service as an Alternativarnprisonment: A case study of Masaka and Mukorgirigts’ (2005).
Mini-Thesis Presented to the Institute for SocievBlopment Faculty of Arts, Univ. of Western Capagublished).

‘Pallisa crime suspects walk 8 miles to couiltt Monitor (n 66 above).
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This tendency to impose imprisonment as the praicjgenal sanction rather than other punitive
measures results in a high prison population, ogusvercrowding. The Government of Uganda and
the taxpayer therefore bear considerable expemsesder to maintain offenders. This also forces
prisoners to break ties with their families and thest affected are the dependants, the majority of
whom are children. These children therefore bechidden victims of crime as they are denied the

help, support and guidance from their caregivers.

It must be noted that the traditional view thatl @ven deserve to be punished has been the ultimate
justification for imposing sentences of imprisonmdut it is gradually giving way to a more modern
approach which views punishment of criminals asirtavhe main purposes of deterrence,
rehabilitation, protection of society, and reforioat

Professor Marshal Clinard states: -

Prisons are largely failures; recidivism runs betwé0 to 80 percent ...in prisons men are trainedare
sophisticated crimes, at the state expense. Homabgxis rampant in these one-sex communities, the
prison environment itself has a degrading effecthoiman beings, initiative is crushed, men become
embittered and filled with a hatred of society gmidon inmates are denied their civil rights. Mokall a
prisoner becomes labelled as being an ‘ex- contcllinterferes with jobs, marriage and his own self-

respect'

The Government of Uganda, therefore, saw a neatrtmduce reforms in its criminal justice system,
hence the introduction of community service. lpaigok into consideration international and nationa
rules and other obligations regarding the treatroéall people including offenders for the enjoyren
of their basic human and fundamental freedoms.

2.4  Corporal punishment

Corporal punishment is infliction of physical paamd suffering upon a convicted person for the
purpose of retribution, retaliation, deterrence eadection’” One of the ardent advocates of corporal
punishment, Warden Elam Lynds is reported to haia: s
| consider the chastisement by the whip the mdgtiefit and, at the same time, the most humane
which exists; it never injures health and obliges prisoners to lead a life essentially healthyit&@y
confinement, on the contrary, is often insufficiamd always dangerous. | have seen many prisoners
in my life, whom it is impossible to subdue in thi@nner and who only left the solitary cell to go t
hospital. | consider it impossible to govern a é&aggison without a whip: Those who know human

nature from books only may say the contfary

74 MB Clinard, ‘Sociology of deviant behaviour’ @B 3.
75 Definition of Free Encyclopedia <http://en.ipiédia.org/wiki/Corporal_punishment> (27 August 2p08
76 EH JohnsorCrime, correction and socief}t968) p 429.
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Corporal punishment is prescribed as a form of ghmient in Uganda. Certain offences such as rape,
indecent assaults on women or girls, indecent #ssam boys under eighteen and attempted
defilement, are expressed as punishable with ohowit corporal punishment. Under these
provisions, the power to impose corporal punishmemdiscretionary. There are, however, offences
where this form of punishment is mandatory. Undecti®on 288 of the Penal Code Act, when a person
is convicted of the offence of robbery or assautlhwtent to rob he must in addition to imprisomhe

be awarded corporal punishméhtn the case of child offenders, however, a punishinof canning
cannot be imposed by the Family and Children’s €EC)”°

Over the years, however, corporal punishment hateamder attack as being a violation of the right
from cruel, inhuman and degrading punishnf@rn the case oBimon Kyamanywa v Ugarfiahe
Constitutional Court declared corporal punishmentbe a violation of the freedom from cruel,
inhuman and degrading punishment, and, therefoeendd Section 74 of the Magistrates Court Act
(MCA) to be unconstitutional. Despite this congttinal court ruling, the punishment remains on the

Ugandan statute book.

2.5 Fine

A fine is a sum of money paid by the offender te #tate. Reaction to criminality by general
confiscation of property, or by imposition of adirhas always existed in most civilised sociefies
Uganda there are statutory provisions empowerioguat to impose a fine instead of a sentence of
imprisonment® Many offences are expressed as punishable eithéné or imprisonment or both.
Where the court has discretion to impose a finenprisonment, the accused should first be given an
opportunity to pay the fine. It has been noted thevould be inappropriate in principle to impose
fine clearly beyond a person’s means, and whichldvinevitably result in a default sentence of
imprisonmenf! However, due to poverty levels even where a sfimalis imposed, the offenders end

up in prison because often they cannot afford tofimees. Most of these prisoners are often prin@ary

PCA (n 45 above) secs 125, 128, 129 (2), 14kotively.

A person sentenced to imprisonment under se286 or 287 shall, in addition, be sentenced tparal punishment.

Sec 94(9) Children Act.

A violation of article 24 of the 1995 Constitut of Uganda.

Constitutional Court ref No 10 of 2000 (Unrepdit

T Mwene-Mushang&rime and Deviance: An Introduction to Criminolog¥988) 34.

Sec 180 of the Magistrates Court Act (MCA) Camté sec 110(b) of the Trial on Indictments ActAJTCap 23 give the
courts discretion to impose fines where the punétirfor an offence is not fixed by law.

Sec 94 (e) Children Act, child offenders ton ba ordered to re-pay or make up for the wrongvéd@r, the court will first
look into the ability of the child to pay. Whene arder of a fine has been made and the child taitsmy, the child shall not

be detained.
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sole carers and their incarceration has a devagtatifect on their family, particularly on young
children.

2.6  Probation

Probation is the subjection of an offender to sugam of a probation officer instead of imprisogin
or fining him® Its main objective is to re-integrate an offeniéo the community, while at the same
time protecting society from the evils of anti-sdddehaviour, with the main purpose of rehabilitgti
the offender. In the FCC, a probation order mayragle on the advice of a Probation and Social
Welfare Officer (PWSCY and may include a condition not to change resieevithout informing the

PWSO, or to report to probation office at intervals
2.7 Other penalties

There are several other sentences available tootlmts which for the sake of completeness, aredist
below: compensatioff, restitution: (the returning of stolen items toithéghtful ownerf® caution®
unconditional discharg®,conditional discharg¥, police supervisiorf: suspended sententeyinding

over* and community servicg.

2.8 Community service as an alternative to imprisament
2.8.1 Evolution

The Tokyo rules provide the international legalnmfeavork for promotion and use of noncustodial

measures, as well as minimum safeguards for pemdrject to alternatives to imprisonmé&nthe

By virtue of the Probation Act Cap 122; A prabatorder shall contain such requirements as thiet @@nsiders necessary
for securing the supervision of the offender, amchsadditional requirements as to residence aref otlatters as the court,
having regard to the circumstances of the casesiders necessary for securing the good condutieobffender or for
preventing a repetition of the same offence orctiramission of other offences; but without prejudiz¢he power of the
court to make an order under section 197 of the MEsection 126(1) of the TIA, the payment of angnday way of
compensation shall not be included among the reménts of a probation order (section 3).

As above.

Sec 126 of the TIA Cap 23

Sec 201(1) of the MCA Cap 16 and sec 130(1)eftiA Cap 23.

Sec 119(1) (b) of the TIA Cap 23 and section(1p®) of the MCA Cap 16.

Sec 119(1) & (2) of TIA Cap 23 and section 19@4) of the MCA Cap16.

Sec 120 of the TIA Cap 23 and section 191 oMBE& Cap 16.

Secs 194(1) & (2) MCA only applies to offenceiva maximum sentence less than life imprisonment.

Sec 34 of the Criminal Procedure Code Cap 116.

Sec 94(1) (d) of the Children’s Act Cap 16.

CSA (n 19 above) Community Service Regulationsg.200

Tokyo rules (n 17 above).
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Rules are intended to promote greater communitgli@ment in the management of criminal justice,
and to promote a sense of responsibility towardgespamongst offenders. In Uganda, the concept of
community service was directly influenced by the Rdrica seminar on Prison Conditions in Africa
held in Kampala in 1998.The conference resulted in the ‘Kampala Declanatio Prison Conditions

in Africa’ (the Kampala Declaration) which laterdaene a United Nations documéhiThe Kampala
Declaration recommended alternative sentences poisonment and delegates adopted community
service as one of those alternative sentefic€ammunity service was intended to alleviate poor
prison conditions by lessening overcrowding, hights of running prisons, to combat recidivism, and
lack of rehabilitative programmes for prisoners smdreate an attitudinal change from the punitove
the rehabilitative ™

Community Service as a sentencing option was ioted in Uganda by Community Service Act of
2000°* This was followed by the promulgation of the conmity service regulatiod®which paved
the way for certain gazetted courts in Uganda fiyapommunity service orders. The programme was
first launched as a pilot phase in four magisteaialas of Mpigi, Masaka, Masindi and Mukono from
May 2001 to May 2003. The nationwide rollout tq@ce in March 2004 and as a result, all courts of

judicature in Uganda can now apply community senaader as a court sentence.
2.8.2 What is Community Service?

Community Service is an alternative to imprisonmenitereby an offender convicted of a minor
offence performs an activity for the public ben&fitWhen serving a Community Service Order (CS
Order), the offender (convict) does the work peaflgn he or she cannot delegate the work to his

servant nor can he hire someone else to serveutfishment on his or her behdlf.

97

98
99

100

101
102
103
104

The declaration is annexed to the UNESCO Resalli®97/36 on International Cooperation for therompment of Prison
conditions’ and cited in the mandate of the SpeRabporteur on Prison Conditions and Conditions déBtgon of the
African Commission. svww.un.org> (accessed on 27 August 2008).

As above.

Penal Reform International Workshop Report oadArand Penal Reform in Africa (1996) <http:/mwwwalkeeform.org>
(accessed on 20 April 2008).

A Dissel, ‘Prison Conditions in Africa’ (200&http://www.csvr.or.org.za/papers/papdis10.htm> ¢ased on 16 August
2008).

CSA (n 94 above).

Statutory Instrument No 55 of 2001.

As above.

Sec 2(a) CSA.
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2.8.3 The legislative framework for alternative entencing

The CSA defines community service as a non-cudtqiaishment by which after conviction the
court with the consent of the offender makes amrmofor the offender to serve the community rather
than undergo imprisonmelff A community service order on the other hand isngef as an order
imposed by the court requiring the convicted petsgmerform unpaid work within the community for
a specified period of tin&°

Under the Act, community service shall be perforrfada period of not more than six months and the

offender shall not work for more than eight houmag*®’

Thus, community service involves persons
being sentenced to undertake work in the commuihdtty,example, cleaning public hospitals and
schools, clearing feeder roads, digging pit lagjreutting grass in public parks, helping in buntgli

schools and dams, etc. Community service is nonirieatake away jobs in the communities but to

supplement and /or fill gaps where communities l@slources to undertake the task.

All public and private institutions are conside@slplacement institutions as long as their oparatio
directly benefit the public at largé& When serving CS Order, the quantum of work to &dopmed

by the offender shall be computed in terms of wookrs but not volume of work; that is the offender
performs the specified piece of work in terms ofitsoper-day of work, rather than the amount of
work. On being sentenced to CS Order, the offestlall report to the supervising officer named in
the order. It is the duty of the supervising office the placement institution to provide the warki
tools and materials for the offender to use wrelving CS Order.

The supervisors of the scheme are prohibited fosing the offender for personal gain; a fine is
imposed in the event that a supervisor breachesAitti’®® A placement institution should not be run
for a commercial profit, it should have work avhlthat would be within the capacity of prospestiv
offenders on community service, and the institiionanagement body should be in agreement with
the aims and principles of community service, ardwlilling to accept and supervise offenders on
community service

105
106
107
108
109

Sec 2 CSA.
Sec 4(1) CSA.
Sec 5 CSA.
Sec 5 CSA.
Sec 6(5) CSA.
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Further, provision is made for an offender who werforming community service commits another
offence and for the amendment of the order in daseffender changes a place of abbfi.is the
duty of the supervising office to give a reporthe supervising court on the performance and génera
conduct of the offender. A female offender shallsbgervised by a female superviS§drwhere the
offender commits an offence outside his/her usted af residence, the CS Order shall be served in
his/her usual area of residence. Where in the eoofserving the CS Order, the offender changes
residence to outside the jurisdiction of the codhie supervising court shall make appropriate
amendments in the CS Order and inform the couringgurisdiction for the area where the offender
intends to go. A copy of the amended CS Order &5 therved to the new supervising court. The

period of community service may then be reduceendéing on the offenders’ good condtiét

When the offender absconds or fails to comply it requirements of the CS Order, the court shall,
on report by the supervising officer issue a sunmsnmequiring the offender to appear before it. IEit
proved to the satisfaction of the supervising ctliat the offender has failed to comply with any of
the requirements of the CS Order, the court maweeiary the order to suit the circumstances of the
case. It may impose a fine not exceeding threeenayr points or cancel the order and sentence the

offender to any punishment which could have begrosed in respect of the offence.

Under section 10 (1) the minister shall from tiroditne notify the Chief Justice in writing in which
places and in which areas arrangements exist ot make CS Orders. The national committee is
a body corporate with perpetual success and witommon seal*®> Amongst its functions is,
monitoring the operations of Community Service Ihits aspects promote measures for effective
operation of Community Service, receive and conmsiday complaints or views and make
recommendations where possible.

The CSA and the Regulations there under, therefgire the judicial officers an opportunity to
determine the guilt or otherwise of the offendemtence him to serve on community service and
follow up to ensure that he/she is actually servihg sentence in the project assigned by the
supervisor. They sanction the judicial officersajgprove the projects in which the offender will be
serving, vary the orders where necessary and eddieormation or data on the implementation of the
scheme.

Above all, the regulations allow the judicial officto inquire into:-

110
111
112
113

Sec 7 & 8 CSA.
Sec 9(3) CSA.
Sec 9 CSA.
Sec 11 CSA.
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a)Whether the family of the offender remains entirdgpendent on the offender for upkeep
during the period of community servité.

b)Whether the offender has a fixed place of abode/twch he/ she has used for more than three
months, either as the place for his work, or home.

c)Whether the offender is employ&d,or whether the offender is likely to lose employmé
placed under community service orders. The commuseirvice order should be flexible
enough to allow the offender to continue with hés/Bmployment:®

The Act and regulations vest the sentencing o§ieéth the power to ensure the use of incarceration

as a last resort thus giving an opportunity foeatence that allows offenders to contribute toedgci

and maintain family and social ties.

2.8.4 The Process of issuing community servicedar by the court

Before issuing out a CS Order, the convicting ceuilit consider the pre-sentence report, which will

have been compiled by the investigating officefRaice Form 103. This form is usually attached in
the Police file and contains very useful informatiabout the offender. This assists the court to

determine whether the offender is a suitable catditbr CS Order, or not.

Before passing CS Order, the court carefully camsidhe circumstances, character and antecedents of
the offender and asks him or her whether he orcsimsents to the ordéY. The Court is further
obliged to explain to the offender in the langu&ageor she understands the effect of the order and
consequences for non-compliance. On default, tfendér becomes liable to imprisonment as the
court could have imposed in respect of the offéfft€S Order can only be issued by the court in
respect to a minor offence i.e. an offence for White court may pass a sentence of not more than tw
years imprisonment. The offender has to be one ighphysically able and possesses the skill

necessary to perform the type of work stipulatethenCS Order.
2.9 Concluding Remarks

Imprisonment has always functioned as one of seyenaishment options available to courts. It is
usually reserved for the most serious cases (excepases where the death penalty was handed
down). Options such as suspended sentences, éinds;orporal punishments are some of the more

traditional court-imposed non-custodial sentenddewever, courts often believe that these sentences

114
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Regulations (n 100 above) second schedulelatémn 14 - 18 guidelines for courts and judi@ficers.
Employment includes even those working withiminformal sector.

n 112 above.

Section 3 (2) CSA.

Section 3 (3) CSA.
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do not constitute sufficient punishment for certgipes of offenders, so a sentence of imprisonrigent
given instead.

Community service as a sentencing option givesatfiiender a certain responsibility to fulfil an
obligation to the community, victim, and to look positive ways of addressing the offending
behaviour. Above all, this non-custodial senterxeserved in the community and the offender
remains at his home. The harmful effects of imprisent are avoided, and the offender maintains
contact with his or her family. Instead of losiagy employment while in prison and denying the
family support it would otherwise have, the offendeable to continue working to support himself or

herself and any dependants.
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CHAPTER THREE
PUNISHING LIFELINES AND THE IMPACT ON THE RIGHTS OF CHILDREN

3.1 Introduction

When parents are sent off to serve jail termsge lit known or mentioned about what becomes of thei
young ones. There is no requirement that the vaniestitutions charged with dealing with offenders
such as the police, courts, prisons, probationsaihl welfare departments, inquire about childsen’
existence or concern themselves with children’e.c&onversely, there is no obligation on front-line
systems serving vulnerable children — receptiortrespnschools, family and child protection ufiit,
FCC!® probation and social welfare offi¢@,local councils? or the national council for children

(NCC);#to inquire about or account for parental imprisenin

Children of prisoners have a daunting array of se&dhile anecdotal evidence abouffddp date
there have been no statistical studies to helpsasg® magnitude of the problem. This chapter
analyses the sketchy evidence to show that childemd a safe place to live and people to care for
them in their parents’ absence, as well as need/iineg else a parent might be expected to provide
like food, clothing, and medical care. Howeverydyel material requirements as mentioned above,
children, it has been stated, have emotional néetlkey need to be told the truth about their patents
situation, to be listened to and be informed ofrtiparents’ status. These requirements go not just
unmet but unacknowledged. This chapter also dissudsge ways in which the rights of children are
impacted, how the ‘best interest’ principle is ysedignored, especially when courts sentence the

primary caregivers of the children.
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Following the ratification of the CRC, Policetitas in Uganda designated special units knowmasHRamily and Child
Protection Unit’. These are found at almost alli¢@ktations and posts and handle issues relatitigetfamily, children and
child abuses. This unit is to ensure that vulnerahildren get redress with minimum delay.

FCC created by Cap 59 are specialised coun@ndle children matters such as children in conflith the law and are
located close the communities, e.g. at countieddfam’s cases are to be heard in a friendly anild sensitive manner.
Probation and Welfare Officers (PSWOs), destigph officers to oversee that the best interetteothild is maintained at all
times and in all actions and their mandate is susnchildren’s rights are adhered to.

The Children Act Section 10 provides for thppart of children by local authorities. For everydal Council, there is an
adult representative for children known as the &acy for Children’s Affairs.

The NCC was established in 1992 to oversee imgigation of Uganda National Plan of action for @fgh (UNPAC).
Mainly from NGOs assisting children whose p&are in jail in Uganda such as Prison Fellowsimg Wells of Hope.

NG Vigne, et al ‘Broken bonds Understanding amdressing needs of incarcerated parents’ (2Q0Ban Institute, Justice
Policy Centre, Washington. <http://www.aecf.org/~dae¢Pubs/Topics/Child> (accessed 20 September 2008).
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3.2 The right to protection from injury and harm

All children have the right to have their basic deenet, not only for survival and for protectiort bu
also to be able to develop to their full potentialparticipate as members of society and growoupet
caring and responsible citizens. Children of pre&gs have committed no crime but the penalty they
are required to pay is steep. They forfeit, in ne@ny cases, virtually everything that matters tmth
their safety, their public status and private seikge, as well as their source of comfort and
affection?® Their lives and prospects are profoundly affedtgdthe numerous institutions that lay
claim to their parents such as police, courtssjaihd prisons but they have no rights, explicit or

implicit, within any of these jurisdictions.

This need not be the case. Uganda is a signatorgirious international conventions and has several
measures in place designed to prevent abuses hasmgtotect children affected with rights abuses
and other rights violations. The ‘best interestttwé child is one of the pillars in Article 3 of CRand

article 4 of the African Children’s Charter. In attions concerning children undertaken by any

person or authority, the best interest of the c#iildll be a primary consideration.

The CRC does not offer any definite statement cditvidiin the ‘best interest’ of an individual chitd

a given situation. However, the CRC as a whole igessa frame of reference and how to balance the
interests of the child with wider societal intesesthe Convention specifically spells out the rigbt

the child and sets the minimum standards that soskould aspire to achieve. Uganda ratified the
CRC in 1991 and is therefore obliged to translaesé rights into reality through legislative and
policy measures.

To this end, the rights of children are providedifoarticle 34 of the 1995 Constitution of Ugaradad

the Children Act. Article 45 of the Constitutionatds that the rights, duties, declarations and
guarantees relating to the fundamental and otherahurights and freedoms specifically mentioned
shall not be regarded as excluding others not Bpalty mentioned. The Constitution in principlesha
laid a foundation for review and reform of othewsato cater for protection of children against
situations that are hazardous to their wellbeifige CSA, which has been the focus of our discussion
already vests judicial officers with discretionapowers to pass a sentence that takes into

consideration the best interests of the children.

Under the CSA, the final decision to pass a CS Oids with the magistrates or judges to use their

discretion and judgment after considering all tireutnstances, in every given caSeGuidance is

126
127

As above.
CSA (n 94 above) and Schedule A, CS Regulatiod®@ above) on conviction, the offender is offettesl opportunity of

community service instead of a sentence of imprigamt, which might otherwise have been passed upooftender.
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contained in the regulations on the types of oféesdvho deserve CS Orders, conditions for the prder
placement areas, arrangement of work hours, hanateh an offender to an institution and sd?®A
grid of hours on Community Service is provided whguggests the number of community service
hours, which may be considered appropriate alteestffor prison sentences up to 2 ye&rJhe
regulations make it clear that the magistrate lssretion to depart from the number hours indicated

in the grid if there are individual circumstancesase that would justify him her to do so.

It is contended that an offender who is a primamegiver for children should be liable to a CS @rde
since children rely on the exclusive protectionaolults for the realisation of their rights. This
argument is buttressed by the fact that stati$tars the Director of Public Prosecutions reveat, fo
example, that out of 7,474 convicts in a year, nthes 4000 were convicted of assaults, thefts, and
malicious damage and traffic offenc&sThese are offences to which CS Order can be applie
Moreover, it is a common understanding among critoigists and corrections professionals that
offenders who commit property crimes for an exangenot usually need to be incarcerated, as they
are not a violent threat to sociéty.In fact, they are the candidates most likely tepoad to
rehabilitation efforts at residences of lesser ggc@and considerably less cost per individual to
society. Furthermore, sentenced offenders can léarnmore about personal responsibility and
accountability in lower-security rehabilitation grams than they would ever be exposed to in
prison**? Indeed, some offenders’ crimes are so seriousittii@isonment is warranted regardless of
the implications for their families. But, for mangw-level offences, alternatives to incarceration

including community service and fines are sanctibias are more proportionate.

3.3 The right to education

Education is crucial to the promotion of human tgglit is both a human right in itself and a regais

means to realising other human rights. The exemidbe right to education is instrumental for the
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CS Regulations above.

129 (n 116 above) The basic grid is founded orfdhewing facts-(a) 8 hours work per day for 5 dayweek totalling to 40 hours

130
131

132

of work per week. (b) 40 hours per week by 4 wgmksmonth totals to 160 hours per month.(c) 8 heqgrsls 1/3 of 24
hours a day in prison(d) 40 hours equals ¥4 of B8%a week in prison (e) 160 hours equals % ofit@s a month in
prison(f) 160 hours equals 1-month community serdignonths in prison(g) 320 hours equals 2 monthsunity service
8 months in prison(h) 480 hours equals 3 monthswanity service 12 months in prisons(i) 640 hounsadg|4 months
community service 16 months in prisons (j) 8000rsa@guals 5 months community service 20 monthsigops(k) 960
hours equals 6 months community service 24 momntipsisons.

Directorate of public prosecutions/statis(@mscessed 23 September 2008).

J Crawford, ‘Alternative sentencing necess$aryemale inmates with children’ (2003) 65@drrections Today8 to 10
<http://www.allbusiness.com/public-administratiargfice-public-order/983194-1.html> (accessed oB&3tember 2008).
RJ Cypser, ‘The payback in reducing recidiviang thereby reducing crime and cost.” New York @eeaof Citizens

United for the Rehabilitation of Errants. <www.besbanet/-cureny>. (accessed 23 September 2008).
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enjoyment of many other human rights, such asititeés to work, health and political participation
thus fighting against poverty® For instance, the right to receive a higher edasabn basis of
capacity, and the right to choose work can onlyekercised in a meaningful way after a minimum
level of education is reached. Similarly, in thebénof civil and political rights, the freedom of
information, the right to vote and the right to ebjaccess to public service depend on a minimum

level of education.

Literature suggests that parental separation duenpwisonment has profound consequences for
children®** The immediate effects include feelings of shamejad stigma, loss of financial support,
weakened ties to the parent, poor school performaincreased delinquency, and increased risk of
abuse or neglect among oth&sChildren whose parents are incarcerated therdiaxe trouble
concentrating and struggle academically to keepitlptheir peers and are susceptible to behavioural
problems in and outside of schd®l.The general effect on a child who is separatean fran
incarcerated parent, especially the primary caeggiis that this circumstance interferes with the
child's ability to successfully overcome the eféeof such a separation. The incarceration of anpare

can be especially scarring because of the hunaitidtiat often surrounds it.

Some children may be sensitive to the stigma oir tharent’'s crime and imprisonment and feel
embarrassed or resentful around their peers aner @itiults. Their classmates may deride them,
making them feel further alienated and hence cudteirinto poor performance at sch&6lYet,
quality education is one of the rights guarantegdhle CRC'*® The Committee is specific about the
‘relevance of curriculum to the child’s life’ anch@urages State Parties to ‘develop indicators for

quality education and ensure that the quality efcation is monitored and guarante&¥'.
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Draft Guidelines: A Human Rights approach teepty reduction strategies by OHCHR, at 26.

CJ Mumola, ‘Incarcerated Parents and Their @nldWashington, DC: US Department of Justice, BureJustice
Statistics, NCJ 182335, (2000).

J Travis, et al ‘Families left behind: theded costs of incarceration and Reentry’ (2005).

As above.

Mumola (n 130 above).

Arts 28 &29 CRC.

Implementing Handbook for the Convention onRiights of the Child.
<http://www.adbi.org/3rdpartycdrom/2002/06/01/15hvention.rights.child/>(accessed 10 August 2008 Committee
on Economic, Social and Cultural Rights has provideeful guidelines in its General Comment 13 orirtiggementation of
the right to education. It has set out, inter adeamples of possible violations of the right taigation occurring through the
direct action of states parties - acts of commissiothrough their failure to take the steps regliior the realisation of the

right - acts of omission.
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International instruments providing for the riglat éducation create general obligations for State
parties'® The normative content of the right to educationusth be viewed in terms of availability,
accessibility, acceptability and adaptabilityAt the national level, Uganda has harmonized natio
laws and policies with international standards bgvgling for equality and non-discrimination and
the right of all persons to educatihThe right to education is expressly provided foAtrticle 30 of

the Constitution of Ugand& The Government of Uganda launched the Universaid®y Education
(UPE) in 1997 and the programme has been undeemgitation since théff. The main objectives
are to address inequality in the country and imerow the quality of life of its major beneficiarig¢ise
children. However, this right to education of chdd cannot be realised if they are not protectenh fr

the disruptions in their lives such as imprisonnartheir parents.

Allan Mugumya, a social worker with ‘Wells of HopéWells)** states that although UPE, local
council structures, churches, relatives and oth@Old exist, no particular agency takes respongjbili
for the children of incarcerated parents. Wellgdfae organises scarce resources to pay children’s
school fees, buy scholastic materials, uniform athgbr essential items. As of September 2008, 120
children (twenty-eight of them under the age ofysars and about half of them teenagers) are in the
care of Wellg#

3.4  The right to health

Development theorists such as Freud, Adler, Enkstorney, Piaget, and Vygotsky have written
extensively about parental nurturance and its émfae upon healthy child growth and developrént.
Further, research in this area indicates that palrémcarceration, and the process that precedes it

produces a chain of events that can seriously impieyelopmental growth Parent-child separation,
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Art 26 of the UDHR, arts 13-14 of the CESCR, krtl® of the CEDAW, articles 28-29 of the CRC and krti7 of the
African Charter on Human and People’s Rights.

Prof. N Rembe (Rapporteur), Meeting on Pricrifte Research to advance Economic, social andraulights in Africa,
Addis Ababa, 9-11 March 2005.

Stipulated in arts 24 & 30 of the Constitutiespectively and in the Education Act, Cap 127.

See also Principle XVIII of the National Olijees and Directive Principles of State Policy,

Government also introduced free secondaryagitunc(USE) at post-primary education and traidewg! (PPET).

Wells of Hope Ministries a Children Welfare Blan in Namugongo Uganda, is one of the NGOs asgishildren whose
parents are in jail. www.wellsofhope.org (accessed 10 August 2008).

E-mail communication from Kenneth Barungi te triter on 23 September 2008.
L Berk,Infants and Children: Prenatal Through Middle Chittid (2005) 58.
B Bloom, ‘Imprisoned Mothers’ in K Gabel and B@nJohnston (ed§)hildren of Incarcerated Parentg1995) 21.
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enduring traumatic stress, and inadequate qudlitae have major distorting influence upon these

children and their developmetit.

The Parliament of Uganda has not yet enacted &mgisl giving effect to the right to health and athe
economic, social and cultural rights, which arel laut in the national objectives. Nevertheless, the
Government of Uganda has international obligatimnsespect, protect and fulfil the right to health
which forms the basis for the enjoyment of the tighlife of all person$® The 1995 Constitution
explicitly provides for the promotion and protectiof fundamental human rights and freedoms which
are regarded as inherent and not provided by thie &hd have to be respected, upheld and promoted

by all organs and agencies of Government and kpyeations>*

Children are entitled to the enjoyment of the higlatainable standard of health conducive to ¢j\an

life of dignity which is referred to as the riglathealth. The right to health contains both freeslamd
entittements. The entitlements include the rightatsystem of health protection which provides
equality of opportunity to enjoy the highest atédile level of health. According to the Uganda
Demographic Health Survey (UDHS) 2006, one in evexy children in Uganda is underweight; 32%
of the children under five are too short for thage; and 12% are severely stunted. Around three
quarters of Ugandan children under the age of éixe anaemic and 20% suffer from Vitamin A

deficiencies, the two factors that cause brain bufig

Although no specific mention is made of childrettmncarcerated parents; it is argued that thethar
environment, neglect and lack of proper care th& tategory of children are exposed to are
contributory factors to poor health of children Wganda. In its process of tracing children of
prisoners, Wells Ministries found in one familythildren that a boy had died and a girl 3% years
age was seriously malnourished and taken to araogg®?> The inmate’s spouse had remarried. In
another instance, a 6-year-old was found to be plbgitive and was enrolled in Mildmay for Anti

Retro-Viral therapy by Wells but diet remains podrells sometimes found the children had been
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C Jose-Kampfner, ‘Post-Traumatic Stress Reactio@hildren of Imprisoned Mothers’ in K Gabel &Idhnston (eds)
Children of Incarcerated Paren{8995) 34.

The right to health was first reflected in WelO Constitution (1946) and reiterated in the 1948versal Declaration of
Human Rights leading to the International Covenan€wil and Political Rights (1966) and the InternatibCovenant on
Economic, Social and Cultural Rights (1966). It Bs® been reaffirmed in the Declaration of Aima At&78) and the
World Health Declaration adopted by the World He@lssembly in 1998. It has further been expoundethé General
Comment on the right to health (2000) and the Sp&apporteur on the Right to health (2002).

Article 20.

Uganda Bureau of Statistics, 2007 < http://mubes.org/> (accessed 24 September 2008).

Wells (n 142 above).
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taken away by relatives; or had simply hit theettrer gone to work as house-helps. Sometimes the

house to which the charity was referred to, wasewstent!
3.5 Emotional impact.

Losing a parent to prison can be especially traiofatA mother who had been sent to prison for drug
offences told Human Rights Watch that she belidwedchildren had been punished for her crime as
much as she wd¥®.In addition to the feelings of abandonment, grieér, guilt, and anger that they

share with children of divorced or deceased payecitidren of incarcerated parents also may
experience intense anxiety, shame, and unique &arst the conditions under which their parents
live. Some of those children carry emotional irgsrithat will take a long time to heal. Repairing

frayed family ties is a challenge and one that $ones proves insurmountable.

In Britain, an alliance of prison charities conisigt of Action for Prisoners’ Families and Prison
Advice & Care Trust and the Prison Reform Trustesothat prisoners' children are the innocent
hidden victims of crime, and are far more vulnegaiblan other children are to becoming involved in
crime in later life'>® The campaign to improve access to prisoners isthas the premise that when

the state locks up a child's parent, it has a dficare to the child.

King Donna raises concerns on the effects of ingprisent on offenders, their families and the
broader communiti®’ As a former prisoner, who served multiple prisemts during the 1990’s, he
states that it has become clear to him that thedtngf imprisonment extends well beyond the wdlls o
any prison. More often than not, families and aleildof prisoners are forgotten in discussions about

the social and economic cost of imprisonment. Heegr
In Victoria, Australia, a new multi-program prisdras recently been opened with the aim of giving
prisoners ‘the goods’ to live a crime free lifeaaftelease. But what are ‘the goods’ and how hheg t
been determined? Can these ‘goods’ overcome etigdngoverty, inadequate housing and educational
opportunities, unemployment and discrimination atief the other factors that often have contrillutie
a person’s offending and imprisonment, and will siist after their release? And what ‘goods’aify,

are the families and children who have also boheeimpact of imprisonment going to receive? Can any

154
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Human Rights WatciCollateral Casualties: Children of incarcerated druffemders in New York/ol.14, No.3 (2002) p6.
Human Rights Watch interview with M.S., New k@ity, April 9, 2001.

BBC News UK, Family visits 'key for prisonersD&cember 2007<http://news.bbc.co.uk/2/hi/luk_newZs762.stm>
(accessed 10 august 2008).

K Donna, ‘One In, All In: The Imprisonment©ffenders, Families and Children’ Paper presenteldeaannual meeting of
the American Society of Criminology, Los Angeles Cemtion Centre, CA, (Nov 01, 2006)
<http://www.allacademic.com/meta/p126757_index.htfalccessed 10 August 2008).
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‘goods’ actually overcome the cost of imprisonmenthem? My questions are based upon this simple

acknowledgement: | may no longer be in prison,|istill bear the cost of it, as does my cHifd.

Wells recently held a camp for 100 children of mesated parents, the first of its kind, desigred t
help them cope with emotional trauma of not beirithwheir parents. Mr. Ssuubi the charity’s
coordinator has stated that, they offer childregche-social support to include counselling and

sensitization on issues related to HIV and AIDSuséity, education and hygiené3®.
3.6 Care, Stability and Love

The expression of the human rights for childreretaito account children needs- the needs that must
be met for the children to have a happy and feffilthildhood. They need all the things that wilphe
them grow and develop. They need friends and fanlye and laughter. The loss of a parent to
prison can compound the risks the children alreamhfront, by depriving them of a critical source of
care, stability, and love. In many cases, familegy already be in disarray prior to parental
incarceration and some if not all of a parent’'ddren were already living apart from a parent befor
he or she was sent to prison. The impact of parermdarceration is greatest when the parent had bee

actively present in the children’s life and is themoved®°

Dependable statistics are not available, but sorperes believe that the children of incarcerated
offenders are more likely to be involved in thengrial justice system than other children their age
are. Wildman, in his paper demonstrates that parénprisonment negatively affects the structure of
children’s families, the finances available to thesmd the quality of their family live§: After
showing that parental imprisonment disadvantagdisireh, he relies on data from vital statistics
registries and the criminal justice system to estinthe risk of parental imprisonment for recenthbi
cohorts of American children. He notes:
...nearly one in five black children born in 1990 tagarent imprisoned by their ninth birthday, while
about one in 40 white children born in 1990 expwrésl this event; the risk of parental imprisonnisnt
growing rapidly for nearly all groups of childreadthough relative and absolute growth for blackdrken
and children whose parents have little educatioarésmhe growth for more advantaged children; and
about 40% of black children born in 1990 whose pi@ralid not finish high school had a parent
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161

As above.

Camp held from 22 to 24 August 2008- Daily MonNews <www.monitor.co.ug> (accessed 1 Septer20@e8).

Human Rights Watch interview with Denise JobimsPasadena, California, January 31, 2000.

C Wildman, ‘Parental Imprisonment, the Prisonfpand the Emergence of a Novel Form of Childhood
Disadvantage’ Paper presented at the annual meaftihg American Sociological Association, TBA, N&erk, New York
City, (2007) <http://www.allacademic.com/meta/p17486ndex.html> (Accessed 10 August 2008).
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imprisoned before their ninth birthday. Taken tbget these estimates suggest that parental

imprisonment is emerging as a salient form of dtolod disadvantagé?

Under article 31(4) of the Uganda Constitution goés have a right and a duty to care for and hung
their children. Under the Children Act, any deaistbat affects the child must take cognisance ef th
child’s best interest and welfare. The legal pridbecof rights infers that they are comprehensind a
sufficient enough to ensure the survival and dgualent of the child. Prison Fellowship (PF) Uganda,
a global Anglican charity notes that many prisonengdren are at a greater risk of having theghts
violated!®® The affected children are in two categories: ¢hesrving a prison sentence with their
incarcerated parents, mainly women, and thosevidfibut parents in the communities. These children
grow up feeling abandoned, isolated, and unlo¥dctcording to the Executive Director PF Uganda,
the charity tries to link up parents with theirldnen. The charity mobilises church volunteers ty b
gifts, which are given to the children with persooards from their imprisoned parents. He notes, ‘a
strong bond between parent and child is essewtidhé emotional health of a child. That fragilenddo

can be easily shattered when a parent becomesénated®

Frequently, the children are left without a car@gjvarrangement or an arrangement that is adequate,
and this causes further long-term damage to theldgment of the character and personality of the
child. The quality of alternative care arrangemeifuts the children may be worse, which only
enhances the trauma of separatiéiccording to Hagan and Dinovitzer, children of dancerated
parents may be six times more likely than theirntetparts to become incarcerated themselves
because of these deprivations and trauffidkhis unwanted and unanticipated effect is parthef
emotional and physical damage not only to the ¢hild also to the society as a whole because of the
intergenerational transmission of risks of imprisemt. Wells of Hope Ministries notes that one sf it
challenges is locating most of the children thaythupport and evaluating their performance. Sdme o
the children cannot be located since they run afwagn home due to maltreatment from their

relativest®®

As noted above, the Uganda Constitution outlinesdiities and obligations of the state to act thinoug

its institutions to protect and prevent childreanfrabuses. While the Constitution has laid down the
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Wildman above.

Prison fellowship has branches in at leastcbdftries. PF Uganda is currently caring for press’ children across the
country among other things.

C M Mwanguhya, ‘Prisoners kids are potentiahigrals’ <www.monitor.co.ug> (accessed 10 Augusd&0

As above.

J Hagan & R Dinovitze€ollateral consequences of imprisonment for childiommunities & prisoner§1999) 26.

As above.

Wells (n 142 above) <http://www.wellsofhopgloewsletter.php> (accessed 10 August 2008).
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duties of the institutions in protecting childremights, the enforcement and implementation istleft
the state organs of which the judiciary is a padgislators have vested in judicial officers the
discretion to tailor sanctions appropriate to thaosisness of the offence and the culpability @ th
individual offendef® Birungi in his thesis notes that much as the comityservice programme was
rated as being very beneficial by many stakeholderagistrates still impose imprisonment as
preferred sanctioH? This should unnecessarily be the case since amaaity service is acceptable
to the offenders, victims and community at largleer® is need to send fewer people to prison aiad as

result, fewer children would be among the colldteasualties of imprisonment.

3.7 Children incarcerated with their mothers

It is common in Uganda for babies and young chiidi@ be taken into prison with their mothers.
Therefore, as the lifelines to these children sd¢inedr sentences or await their trials, so too fokart
little ones, enduring the life of the accused. Thises complex issues about the facilities avilab

for such children to ensure their own appropridtgsiral, mental and emotional developméht.
Visiting Malukhu Prison in Mbale municipality of dgda in late April 2008 a reporter noted that
eight children were found living with the 35 femalenates at the detention facilt}.This scenario is
not only in Mbale but also in all prisons across tlountry. Asked whether children are suppose@to b
in prison, Margaret Obonyo, the officer in chardeh® female wing at Malukhu Prison said, that the
law permits it to an extent. 'Our law of prisongsa@ance a child reaches one year and eight mainths,
should be taken back home. But some are not ab{m tbome,” Ms Obonyo told members of the
Rotary Club of Mbale who visited inmates on Apr8,2008'2 This is because the children are
deemed too young to be separated from their mqgthspecially when they are still breast-feeding at

the time of their mother’s arrest.

The above scenario brings into perspective findiofges Cambodian study of children in prisons that
the children face nutritional deficiencig$in the Cambodian League for the Promotion and ibefe

of Human Rights (LICADHO) study it was found thabtgh children share the allotted prison food
with their mothers, extra food is not distributex grisoners with dependents. The food provided

typically lacks ample nutrients for adults, letrador growing children. When split among two, tre
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CSA & Regulations (n 94 & 100 above).

Birungi (n 71 above).

R Taylor ‘Women in prison and children of ingomed mothers’(2004).

Source: <http://www.wellsofhope.org/prisonéss_%20no_%20crime.php> (accessed 17 August 2008).
‘Prisoners for no crime’ Monitor News Papegadda <www.monitor/achives.co.ug> (accessed 10 s0.2008).
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or even more people, the nutritional value is depleeven furthe¥® Most of the children who were
staying with female inmates were below the agewef, faccording to the LICADHO study: living in
prisons also presents a threat to children’s safdtg study notes that ‘the potential for maltreztim
at the hands of other prisoners or prison stafévsr-present, particularly in facilities where sex
offenders may be held® All these issues highlight the desirability of gigi non-custodial sentences

to mothers wherever possible.

The plight of children incarcerated with their meth in Uganda has been raised at international leve
and commitments have been made by the governnramhigng to improve the situation but this has
not happened. The UN Committee on the Rights ofGhiéd on 15 September 2005 reviewed the
second periodic report of Uganda on how the couistiynplementing the provisions of the CRC.
One of the questions put to the Ugandan delegdtdnby then Gender, Labour and Social
Development Minister Zoe Bakoko Bakoru was on fgares of children living with their mothers in
detention, and what measures were being takerdtes® the plight of the children. While responding
to experts’ questions, Ms Bakoko did not responthéoquestion on children living with their mothers

in prisoni’ Perhaps this explains why the situation has reathimchanged.
3.8 Concluding remarks

International human rights standards, specificaig CRC emphasise the absolute necessity of
respecting the child’s best interests but thesenatealways easily established and therefore not
respected”® The Convention covers all the rights that aimhat wellbeing of the child. It is worth
noting that while parents are mainly accountabletffieir children’s well-being, article 18(1) CRC
reinforces the states’ duty to ensure adequatearat¢rotection of children in unusual circumstance
Prison sentences for offenders who are child caless to unusual circumstances as they needlessly
inflict pain and hardship on children. The Ugandamimal justice system should take as its
constituency not just offending individuals whemtsacing offenders, but also their families (and
particularly children) . The most valuable intertren on behalf of children could take place befare
parent ever sees jail through the use of alter@antencing. Other rehabilitation-focused altévaat

to incarceration such as fines, probation and swudgzksentences could make a tremendous difference
to offenders’ children.

175

176
177
178
179
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CHAPTER FOUR
RETHINKING ALTERNATIVE SENTENCING FOR PARENTS IN UG ANDAN CRIMINAL
JUSTICE SYSTEM

4.1 Introduction

It would be germane at this juncture to rethinkatternative sentencing sanction thus far preseinted
this research and the role of the Ugandan coudso#rer stakeholders in the criminal justice preces
Various options are available to courts and offen@e viable alternatives to incarceration andst ho
of advantages as opposed to traditional senterprioeedures®® This chapter advances suggestions
that exclusively relate to the need for communéyie with specific reference to parent offenders
the Uganda criminal justice system. It will invigiakeholders in the Uganda criminal justice sydtem
go beyond what they are presently doing becausthefadvantages it presents. The advantages

include: cost-effectiveness, reduction of prisopydations, effectiveness and humanitarianism.

In courts across the country, stakeholders in thmiral justice system have to balance the need for
offender punishment, deterrence, rehabilitatiord poblic safety with the reality of overcrowded
prisons, costs for running prisons, while ensutiingt the punishment fits the crime. This balance
means that traditional sentences are not apprefdeatsome offenders and traditional sentences may
even be detrimental to the offender and societgv&tent crimes: malicious damage to propétty,
thefts’®? affray®® assaults®* criminal trespassing”® removing boundary mark& traffic offences,
'87and idle and disorderf?® to mention, deserve to be punished with non-cistsentences such as

community service.
4.2  Why community service?

Until the implementation of the CSA, imprisonmerdsaand still is the major form of punishment in
Uganda even for minor offencESResearch findings in the previous chapters haveodstrated

insufficient application of the penalty that wogd a long way in alleviating the suffering of natly
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the offenders but their families as well. Commursigyvice is applicable to offences punishable by a
maximum of up to two years imprisonment in Ugaraded indeed the majority of offenders who go to
prison serve a period of less than two years. Thesdhe people who are expected to benefit from
community service, but somehow, most of judicidiceirs still increasingly use imprisonment as the
most popular form of punishment. Other jurisdiciosuch as South Africa have held that
imprisonment should be imposed as a last resornofeworthy example is a case regarding
community service as a senterf8ev Abraham¥? Conradie J held that community service is not a
sanction that can only be applied as a sentendedsrserious offences. Whilst this type of sergaac
not suitable for all offenders, there are somerafées who have committed serious offences but who
would nevertheless be suitable for community servithe Judge was of the view that the courts
should use imprisonment as a means of punishméyifahe offence is so serious that non-custodial
punishment would discredit the criminal justiceteys with the communit}®* In S v Miner&4or an
example, the court declined the use of communityiee on the grounds that the offender was

aggressive and uncooperative.

In Uganda, the CSA and regulations made there updwide for a reasonably coherent statutory
framework for the non-custodial sentence. The duide contained in the regulations provide for a
range of factors that a judicial officer shoulddakto consideration while sentencing. Some of the
factors include: - whether the family of the offendemains entirely dependant on the offender for
upkeep during the period of community service; Wwhethe offender is employed and likely to lose
employment if placed under community service ord&rdf the sentencing officer finds an unusual,
mitigating or aggravating circumstance not refldcie the guidelines, he has the latitude to depart
from the prescribed sentencing range for validoeastated in open court and such decision is subje
to review or appeal. The best interest of the ckitduld be a guiding principle in sentencing.
In M v The Staté the applicant, was a 35-year-old single motheroéd boys aged 16, 12 and 8.
She was convicted for a second time, while out aih bn multiple counts of credit card fraud, the
total amount of which involved R29 000, and sergehto four years’ direct imprisonment in the
Regional Court. She successfully appealed agé#iestonviction on one of the count to the High
Court, which converted her sentence to one of isgprinent from which she could be released under
correctional supervision after serving eight morahsnprisonment. After unsuccessfully petitioning

the Supreme Court of Appeal for leave to appeainagghe order of imprisonment, she applied the
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Constitutional Court for leave to appeal. Sachwith 6 other Judges concurring, held that focused
and informed attention needed to be given to therasts of children at appropriate moments in the
sentencing process. The objective was to ensatélta sentencing court was in a position adeqguatel
to balance all the varied interests involved, idolg those of the children placed at risk. Thieut
become a standard preoccupation of all senten@ngs: In paragraph 17 of judgement, the Judge
stated that regard accordingly has to be paiddartiport of the principles of the CRC as they infor
the provisions of section 28 of South African Cdosbn in relation to the sentencing of a primary
caregiver. To the extent that the current praaticeentencing courts fell short in this respecoper

regard for constitutional requirements necessitatddgree of change in judicial mindset.

It has also been argued that community service dvad a long way in maintaining family
relationships and redressing the adverse impacastmued on the children whose parents are
incarcerated. Today, there are evidently growingioers of prisoners and there is also a group of
individuals whose lives have been grossly intedfendéth that few people stop to think about - the
children. The damage done to the children whenrenpas imprisoned is probably more serious than
that done to an adult. Once the children are degriof the care, protection and support that they
should receive from their parents, a number ofrthghts are violated. Rights implicated have been
discussed in chapter three above and include dig to education, health, care and deprival of
provisions from their carers. A number of child@iaplay emotional trauma, depression, feelings of
anger and guilt, flashbacks about their parenitaas or arrest§® Hagan and Dinovitzer go on to say
that, the disturbances that these children expegiene to separation from their primary caregivet a

the difficult life that follows impact their physitand mental healt{®

Female offenders demonstrate need for specialdemasion while sentencing because of the role they
play in nurturing and tending the children. The tBcol on the Rights of Women in Africa takes
cognizance of this in article 24. State partiesaoiged to protect women who are heads of families
and also ensure that pregnant and nursing wometetention are provided with an environment
suitable for their condition and the right to beatied with dignity. In the case bfugo v President of
the Republic of South Africa and Anotfi&rspecial remission of sentences was granted toicerta
categories of prisoners. Amongst the category fiedlivere all mothers in prison on 10 May 1994,
with minor children under the age of twelve (12gage The respondent would have qualified for

remission, but for the fact that he was the fathad not the mother) of his son who was under tjee a
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of twelve years at the relevant date. He challerigegresidential prerogative of releasing motloérs
small children but not fathers, as being discrirtonaon the grounds of sex. Goldstone J in his lead

judgement noted:

The reason given by the President for the speeraission of sentence of mothers with small childesen
that it will serve the interests of children. Topport this, he relies upon the evidence of Ms Stark
(National Director of the South African National @wil for Child and Family Welfare) that mother® ar
generally speaking, primarily responsible for theecof small children in society. Although no sttitial or
survey evidence was produced to establish this ffaete no reason to doubt the assertion that msths a
matter of fact, bear more responsibilities for dtriéaring in our society than do fathers. Thisestant, of
course, is a generalisation. There will doubtlelss, particular instances where fathers bear more
responsibilities than mothers for the care of ¢hifd In addition, there will also be many cases rete
natural mother is not the primary care giver, s other woman fulfils that role, whether she e t
grandmother, stepmother, sister, or aunt of thiel ddncerned. However, although it may generallyrbe
that mothers bear an unequal share of the burdehiloff rearing in our society as compared to thelen
borne by fathers, it cannot be said that it willioarily be fair to discriminate between women amgh on
that basig ™

The above case highlights that parenting has trdmenburdens and responsibilities it bears on for
child upbringing. Although there were dissentingews on some issues, all judges of the
Constitutional Court of South Africa acknowledgduitt the President released mothers of young
children because he was concerned for the welflachilmiren and mothers play a ‘special role .n . i
the care and nurturing of young childré? This position resonates not only in South Africa &lso

across Uganda in particular and Africa in general.

There are, of course, some fathers who share ifullije responsibilities of child rearing and in hos
cases are the sole breadwinners in the familys for this reason, that the current practice in the
Uganda criminal justice system that is geared talisg) more people to be locked up indiscriminately

and at an exponential rate, needs to be recondidere

Furthermore, the situation of women giving birthpirison, women prisoners accompanied by small
children or children separated from their mothe¥sadnse of imprisonment is one of the most difficult
questions regarding imprisonment. Some countriekenspecial provisions for prisoners who are
mothers: in the Russian Federation, for examplesustodial sentence may be postponed and

subsequently cancelled or reduced for a pregnantamocor a woman with children under the age of
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fourteen unless her sentence is for more thanyf@aes’® It is ironic that in Uganda, the answer to

decreasing the problem of the growing incarceratiboffenders is humane, more effective and less
costly. The solution is to put as many minor amsit fiime offenders to do community service. This
keeps offenders in the community closer to theiildoen, giving them a much better chance of not re-

entering that revolving door.

Advocates of alternative sentencing argue thatraecation is not more effective in preventing re-
offendind®* and that rehabilitation programs have been showetmore effective when delivered in
a community setting’” Effectiveness can be measured, among other issugerms of avoiding

exposure to undesirable effects and promoting thecessful re-integration of offenders into the
community’® The proven ineffectiveness of incarceration aucitg recidivism and the perceived
effectiveness of community corrections should ldhd Uganda justice system to commit to

employing the prescribed community alternative.

As a restorative form of justice, Community Serviglso presents opportunities that are more
responsive to the needs of offenders, victims amdnaunities. Offenders in the program are held
accountable in their own communities and are assbist taking responsibility for their actions. The
offender is provided an opportunity to reconcilghathe victims and re-integrate into society; he is
also able to pursue and/or maintain employment dppibies. Furthermore, family ties are better
maintained when an offender is serving his sentgetaesiding at his or her home rather than in
prison. Research has shown that sustained faneifyrelp to improve inmate behavidffrin New

South Wales Australia, the Department of Corredi@ervices acknowledges that:

‘... people who maintain contact with their familiage less likely to re-offend than people who
do not. And we recognise that the types of relatiips that people have with their families are
very, very important, particularly relationshipsthvichildren. People, when they come into
custody, are dislocated from their families andrfrtheir social support network. One of the

challenges for people when they return to the conity@fter they have been in custody is to get
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those relationships operating again and, therefbeeyisits process is a very, very important part
of that.?%°

All said, Community Service is an obvious improvernever imprisonment for humanitarian reasons.
The program is considered to be humanitarian bec@uavoids many of the negative effects of
incarceration, including stigmatization, damage pioysical and/or mental health and constant
exposure to criminal peef® The punishment provides less serious offendetts aliernatives that let

them continue with various aspects of their livesnain in their homes and continue with their jobs,

while at the same time carrying out the work bagigffito the community.

Traditional sentencing does not accomplish the alstated goals; it simply means prison terms for
offenders, for a minor or major offence. While thimctice may be seen to provide ‘adequate justice’
often offenders and society are better served fir@lternative sentences. Prisons at times do more
harm than good. Alternative sentencing does noy aifer magistrates the opportunity to use
discretion when sentencing offenders; it offersnthe chance to employ a programme that helps
offenders to become useful members of society wdiiléhe same time sparing their families the

adverse effects that imprisonment occasions on.them
4.3 Challenges to the use of alternative senteng

Adversaries to the Community Service program mauearthat it is a time consuming process and

may end up costing more than traditional incareemaBirungi notes that it has some weaknesses that
render it to be criticised as an intervention pamgme®’ For instance, the sentencing procedure

followed from the start of making the social inqureport regarding the status of the offender up to

the time the case is brought to courts and an asdesissed is long. This partly explains why jualici

officers prefer imprisonment as a penal sanction.

Another potential barrier to the use of alternative imprisonment is judicial reluctance to impose
community service. In Kenya, for example, despiteide variety of sentencing options available, the
courts overwhelmingly impose terms of imprisonnf8htJudges are often reluctant to impose

community correction alternatives due to negatisenmunity sentiment towards them. The public

205

206
207
208

L Grant, Assistant Director of the DepartmainCorrections, New South Wales, Australia to the&al Purposes
Committee No 3 on 17 November 2006.

Vyas, (n 196 above).

Birungi (n 71 above).

As above.

-39 -



tends to disregard community corrections as realesees; to much of the public, the very word
‘sentence’ implies incarceration.

Furthermore, though community service has beenmrsgfdo as an alternative to imprisonment; it has
often failed to reduce prison populations. Indealternatives to imprisonment may have minimal
impact on the prison population if failures on coomity based sanctions are automatically given

prison terms.
1.4 Concluding remarks

Although community service may be criticised thairily to caters for certain categories of offelsder
especially those who commit minor offences, it mayrestated that most of the prisons are filledh wit
offenders who have committed minor offences. Rime and minor offenders should automatically
qualify for community service because it is eagytfiem to realize their mistakes and reform. There
no specific bar to imposition of the sentence esflgcfor non-violent crimes. The continued
indiscriminate use of imprisonment defeats the ahjes of introducing this reform in the criminal

justice system.

Finally, if the Judiciary focuses attention on dhéin and families at the centre of criminal justice
system, others will listen. If there is a way tteiect issues affecting children of incarceratatepts
in the sentencing process, this could lead to reabsstantial and positive changes both in the efjes o

the public and other stakeholders in the criminatige system.
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CHAPTER FIVE
CONCLUSION AND RECOMMENDATIONS

5.1 General conclusion

Children with incarcerated parents have been &aivelg invisible population to the public, the
criminal justice system and to policymakers in UdgmnThe criminal justice system has traditionally
focused on the offender, his or her victims andghklic safety of the community, ignoring the vast
and growing number of other victims, the childr&his research has illustrated that children afiécte
by the incarceration of a parent face a multitufleisk factors, such as family instability, limited
access to sources of social and economic suppdroagrall vulnerability. The children are at high
risk for a number of negative behaviours that eadlin some instances, absent positive intervention
to school failure, delinquency and intergenerationearceration. The personal and social costs are
high. Although this research has been unable tondil/ isolate the causal relationship, between
parental incarceration and child right violatioit)as succeeded in demonstrating the helples®fess

this population.

Community service as a hon- custodial alternatovériprisonment was introduced in the criminal
justice system of Uganda as a reform measure &golod of the community. Children cannot choose
whether or when their parents will be taken fromanth or how long they will be gone. Alternative
sentencing offers offenders an opportunity to remith their families and gives them a chance to
continue performing their own activities except fbat time when they are required to go and serve
their sentences. Parent offenders are able todatee of their children while ensuring that justise
done. To these ends, the Community Service Actchviilows for such an intervention should be

wholly embraced.

It has been established that there is a framewbckitd caring institutions in Uganda. There is dee
to develop programs that raise awareness and tatpdtakeholders who interact with children and
families with incarcerated parents, such as pojficisons, juvenile justice and child welfare tolBui
public will to address issues affecting childrenthwincarcerated parents. So far, efforts of Non
Governmental Organisations like Wells of Hope Minés and Prison Fellowship Uganda should be
lauded. Their work implies that there is a wavegaiwing concern about children and families with
incarcerated parents.

Much more can be done. The judicial officers wheespnted with an opportunity on the horizon,
before arbitrarily sentencing offenders to impris@mt, to inquire about whether the person about to
be incarcerated has a family totally dependant iom dr not. This presents an opportunity to the
officers to advocate for these vulnerable famil@therwise, children of incarcerated parents apgear

fall through the cracks and are left in legally éguoious situations.
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There is need for implementation of a major puldducation campaign that makes the issue of
children with incarcerated parents ‘everyone’seéssim conjunction with this, encouraging alternati
sentences focused on policy and system reform @pmpbes. Community service programme in
Uganda and other non-custodial measures like fine@bation and suspended sentences should be
implemented. Otherwise, community service alone matyhave the much-needed impact. A broader
picture of a host of advantages presented suclkdstion of prison overcrowding and savings on

government expenditures should motivate the judidi@apply the measures.

5.2 Recommendations

The Judiciary needs to revitalise the implemeotattf community service throughout the country.
True, the programme relies on well-overstretchdicas and this contributes to the laxity of the
implementation of the programme, however with coteck effort a lot more can be achieved in
strengthening the performance of the programme.

The Judicial Studies Institute in its training aeffesher courses could raise awareness of thagud
officers to consider children as they make sentendecisions. Besides, encouraging them to use
what discretion they already have would go a lomay vowards protecting children from ‘doing time’
for a parent’s crime.

Training stakeholders in the criminal justice sygst®uch as police officers to understand and address
children needs when their parent is arrested isngortant first step. At a minimum, police could be
trained to inquire about minor children, and ty el the absence of evidence on the arrested pasent
a first source of information about potential caketrrs. This would minimize both the possibility of
children being left alone, and exposed to risks ity befall them.

Although law enforcement officers do not profoundijervene in children’s lives when their parents
are arrested and incarcerated, there is no cld@iabfpolicy about how officials should respond.
There is need to develop a policy in the justicteys to inquire, request or collect informationtb
prisoners’ families and only then can judicial offis be guided to make an appropriate decision well
aware of all circumstances of a case.

The availability of information on criminal justiceeform and, more specifically, on alternative
sentencing in Uganda, is problematic. The analgishildren of incarcerated parents was primarily
based on reports and not on any empirical evidestodjes, or surveys of prisoners in Uganda. This
limited the scope and discussion of this reseakbdre research is needed to understand variation
within this unique group of at-risk children. Padiiarly, the research should examine the impact of
parental incarceration on different types of claldiand family situations, looking at factors sush a
age and gender; the sex of the incarcerated pamedt;the relationship with that parent prior to

incarceration.

Word count: 17, 980including footnotes (excluding preliminary pages &ibliography).
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