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ABSTRUCT  

This dissertation is comparative study of plea bargaining in South Africa and England. 

It covers when plea bargaining was embraced in the South African criminal justice 

system. Plea bargaining defines the act of negotiating and concluding contracts in the 

context of criminal proceedings. Usually the prosecutor and the accused agree that, 

the accused will plead guilty to the charge brought against him in return for a 

concession from the prosecution. The agreement is not restricted to the subject matter 

submitted. Agreements can include charges that are not prosecuted or reduced, 

particular terms of penalty, probation requirements, and much more. The vast majority 

of criminal instances are resolved through negotiation in many nations. Plea 

bargaining infringes the notion of a standard trial and thus conflicts with well-known 

basic principles of criminal proceedings. In addition, negotiation before criminal trials 

heavily involves both the accused and the public interest's constitutionally guaranteed 

rights. 

 

While plea bargaining is widely criticised for its consequences on vital laws and 

principles, there is extensive use of the practice. The participant has clear advantages, 

such as avoiding a long trial with an uncertain outcome. In 2001, South Africa 

embraced the procedure with the application of section 105A in the criminal procedure 

act as a common law legal system. 

 

Prosecutions are expensive and it is hard to acquire convictions. The goal of 

simultaneously securing prosecutions with cost reduction resulted the UK government 

to consider a fresh strategy. In the UK, unofficial negotiations have been going on for 

a long time. Among defence attorneys and prosecutors, there are often kept in private. 

The Attorney General proposed the introduction into the English criminal justice 

system of a formalised plea negotiation procedure. 

 

This dissertation assesses how South African and English regulations on plea 

bargaining differ, that is, on what distinct backgrounds they are based on, how the 

bargaining processes are constructed, and to what extent statutory plea bargaining in 

both legal systems displaces traditional casual contracts. The comparison is enriching 

in that both countries have implemented the negotiation procedure but have had to put 

them on fundamentally different grounds.  
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1.1 BACKGROUND TO THE STUDY  

 

Plea bargaining has been characterized as the training whereby the defendant enters 

a guilty plea as a by-product of which he will be given some thought that outcomes in 

a sentence concession.1 The plea agreement, plea sentence agreement and plea 

bargaining have been perceived in the justice system of South Africa after the 

enactment of section 105A in the Criminal Procedure Act. They permit prosecutors, 

defendants and their counsel to arrange and arrive at a concession on confession and 

punishments. Plea bargaining, in unadulterated structure puts the illegal continuing, 

information-gathering and legitimate judgment at the parties' disposal. In South Africa 

and England, these arrangements have turned out to be increasingly more significant 

over the previous periods, particularly in touchy and complex charges, for instance 

white collar crime. Plea bargains are considered by analysts as powerful methods of 

dodging lengthy hearings with unsure result. Statutorily, plea bargaining had been 

presented in South African Criminal law in 2001 while in English law plea bargaining 

was presented in 1979. Nonetheless, there is additionally an absence of clearness 

with respect to the utilisation of plea bargaining, and this influences the idea of the 

criminal trial and infringes on the constitutional rights of expression of the victim as he 

or she is relegated to just a mere witness. Besides, the assumption of innocence might 

be abused through the bargain procedure. 

Practically speaking, plea bargaining can allude to a circumstance either where there 

has been a plea agreement for the defendant to confess to a lesser allegation than 

the one with which he is charged for example, if the defendant is charged with murder 

and he consents to concede to manslaughter. This is sometimes called charge 

bargaining; or where there is essentially a sentencing concession accessible on a 

confession to a charge by the respondent. This has been given statutory power by 

section 144 CJA 2003, that requires a court to grant a decreased sentence for a timely 

confession to a charge. Plea bargaining is widespread in some common law nations 

for instance, the United States of America.2 The uprightness of the justice system 

might be undermined if the prosecution depends altogether on the respondent's 

participation just to verify any conviction at all costs. Additionally, there by and large a 

necessity to guarantee that lawful actions aren’t pervaded by the smell of commercial 

                                                           
1 Gary Slapper and David Kelly: The English Legal System (15 ed ) 2014 – 2015 
2Gary Slapper and David Kelly: The English Legal System (15 ed) 2014 - 2015 
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dealings.3 Plea bargaining can't be constrained to the solitary capacity of facilitating 

the pressure on assets that could be a situation a majority rule culture couldn't bear.4 

Plea bargaining is a conscious move from the traditional trial method. Be that as it 

may, it gives clarity with respect to whether it is the consensual methodology and 

furthermore thinks about the job of the person in question, previously showing the 

essential inquiries encompassing plea bargaining. The contrast between the South 

African law and English law in essence is completely educational and informative. The 

South African law is essentially adversarial and portrayed by customary law or African 

law standards. British people firstly arrived in the Cape and took over it in 1795 and 

afterward in the late 1806. As a result, this led to the welcoming of English law into the 

South African legal system. The English state concluded that it would not intentionally 

alter the laws of its different state be that as it may, disregarding this choice, the impact 

of English law was experienced, especially later in the 1820 colonizers touched base 

in South Africa. 

The effect was experienced equally in the administration of justice and in the rules of 

law.5 For instance, the English state gradually disposed of the current court of law 

configuration and supplanted it with English crown court configuration. The English 

turned into the permitted language.6 It was decided that judges and lawyers needed 

to get their legal practice and training intervention in London. Along these lines, these 

judges and lawyer frequently went to English law as opposed to Roman-Dutch experts 

when settling on or settling a lawful issue. English law was acknowledged officially 

through the legislature. For instance, the English law of procedure and evidence and 

the bench framework was received into South African law at the Cape. Trial by jury in 

South Africa was at last annulled in 1969, albeit nowadays there are the individuals 

who feel that this framework ought to again be founded.7 The English law identifying 

with liquidation and business law was likewise formally established at the Cape. The 

English impact was likewise experienced in lawful advancement in out scats of the 

Cape in 1838 to 1910.8 English law was increasingly received in Natal and after 

annexation of the Transvaal and Free State Republics by Britain in the nineteenth 

century, English impact spread all through the remainder of South Africa.9 English and 

                                                           
3 Bennun Mervyn (2007) SACJ 17 at 33 
4 Bennun Mervyn (2007) SACJ 17 at 45 
5 Unisa Only Study Guide for ILW 101 
6 Unisa Only Study Guide for ILW 101 
7 Unisa Only Study Guide for ILW 101 
8 Unisa Only Study Guide for ILW 101 
9 Unisa Only Study Guide for ILW 101 
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Wales have an accusatorial or antagonistic framework which is additionally 

characterised by common law principles. 

1.2 LITERATURE REVIEW  

 

In the accessible literature there is unmistakably characterized data in regard of plea 

bargaining in the South African setting and both England and Wales. The primary point 

of plea bargaining ostensibly lies in the 'give and take' circumstance. At the end of the 

day, the respondent must not burn through state time and cash in the event that he 

realizes that he is guilty. Since the accentuation is on confessing by wrongdoer the 

doctrine of innocent until proven guilty seems to be neglected and ignored. During the 

codification of the plea bargaining in South Africa and England, the respondent was 

set at the focal point of this procedure in this manner, ignoring the rights of the victim. 

The colossal measure of work done in the plea bargaining places accentuation on the 

human rights of the respondent, the job of the prosecuting authority and counsel for 

the defence. Therefore, if the respondent is convicted and discovers that he qualified 

for plea bargaining, and he was not encouraged with that impact, the counsel for the 

defence will be in a quandary. 

1.2.1 Jo Boylan – Kemp: ‘English Legal System, The Fundamentals (2nd 

edition)’ 
 

In his subsequent release Kemp's commitment clarifies the way that in English law, 

respondents are innocent until proven guilty and that the prosecution is required to 

demonstrate that respondents are guilty of the offense charged and not that 

defendants are required to proof their innocence.10 The Criminal Procedure Act makes 

provision that whoever alleges must prove and this is the doctrine which is followed in 

the criminal justice framework of South Africa. 

This study will assess if plea bargaining isn't utilized as a cover for the fact that the 

prosecution does not have enough proof to arrive at the required standard of 

confirmation fundamental the more serious offences. 

1.2.2   Bekker: ‘Plea bargaining in the United States of America and South 

Africa (1996) and American plea bargaining in Statutory form in South Africa 

(2001)’ 
 

                                                           
10 Jo Boylan – Kemp, English legal system – The fundamentals (2nd edition) 2011 
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The 1996 contribution by Bekker contrasts plea bargaining in the United States of 

America (USA) with the then casual plea agreements framework in South Africa.11 He 

clarifies that, indeed, numerous courts acknowledge or accept plea bargaining as an 

essential and alluring practice intended to make the criminal justice system 

increasingly effective.12 He noticed that occasionally the idea of plea bargaining is 

utilised in a limited sense, for example, commonly plea bargaining includes a basic 

promissory trade: the respondent exchanges his guarantee to confess and forgo or 

waive his entitlement to trial for the prosecutor's guarantee to suggest a particular 

sentence.13 He portrays the four particular courses to the burden of sentence after 

confession to the charge which are found under the Federal Rules of Criminal 

Procedure in the American setting.14 

This study plans to decide in addition to other things whether there are various ways 

to deal with the phenomenon of plea bargaining in the two countries. 

1.2.3 Esther Steyn: ‘Plea – bargaining in South Africa: Current concerns and 

future prospects’  
 

According to Esther Steyn, plea bargaining was practiced in South Africa for quite a 

while informally and it was formalized in 2001 when the South African Criminal 

Procedure Act was amended to incorporate another arrangement, section 105A. 

Basically, the section systematizes the act of negotiated pleas and the equivalent 

presents’ sentence agreements.15 She noticed that plea bargaining has not enjoyed a 

unified scholastic support and has been named by certain researchers as ethically 

suspect, deceptive and hostile to the principles of justice.16 She clarifies that different 

researchers see plea bargaining as a method that gives abnormal chances to sluggish 

professionals whose point it is to take easy routes on the way to completing however 

many cases every day as could be expected under the circumstances in quest for a 

more noteworthy income.17 Esther's article gives a basic investigation of the 

advantages of plea bargaining, the express the prosecution, the defence, victims of 

crimes and the administration of justice. 

                                                           
11 Bekker (1996: 168) 
12 Bekker (1996: 170) 
13 Bekker (1996: 174) 
14 Bekker (1996: 171) 
15 Esther Steyn 207 
16 Esther Steyn 207 
17 Esther Steyn 207 
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One of the goals of this study is to address these advantages or benefits, both in South 

Africa and in England. She featured the difficulties confronting the idea of plea 

bargaining bemoaning the way that it conveys an innate hazard that accused persons 

are not similarly treated and that there is no equivalent assurance under the steady 

gaze of the law.18 

1.2.4 Richard Matthews QC and James Ageros: ‘Health and Safety 

Enforcement – Law and Practice’ 
 

In the case of R v Goodyear, a five – man court of Appeal tended to the issue of 

sentencing as it identifies with the vexed inquiry of plea bargaining.19 The court turned 

away to the situation where a defendant personally instructs his counsel to look for a 

sign from the judge about his view in the most extreme sentence, which would be 

forced on the respondent, if he somehow happened to concede right then and there. 

The judge ought not give a sign of sentence until the reason for plea hosted been 

concurred between parties. The court saw that the judge was not unlikely going to 

have the option to give any such sign in mind, boggling or troublesome cases, except 

if the reason for the plea had been reduced to writing. Prosecutors should possibly 

accept the respondent's plea in the event that they think the court can pass a sentence 

that matches the reality of the offence, especially where there are disturbing highlights. 

Crown Prosecutor should never accept a guilty since it is advantageous.20 

The study critically assesses if the judges give a sign as far as his perspectives on the 

most extreme sentence to be forced if the respondent concedes without wasting the 

court’s time.  

1.2.5 Steve Wilson et al: ‘English Legal System’ 

 

The authors of English legal system see plea bargaining as an agreement under which 

the respondent enters a guilty plea to an offence as an end-result of an endeavour 

that he will get a predefined sentence.21 They underscore that, it isn't all cases that 

outcome in trials being held in light of the fact that numerous respondent confess at 

some phase of the court procedure. If all cases were to bring about trials, there would 

be a lot of work for the courts and the criminal justice framework would unavoidably 

                                                           
18Esther Steyn  
19 Richard Matthews QC and James Ageros: Health and Safety Enforcement – Law and Practice (3rd edition) 
20 Richard Matthews QC and James Ageros: Health and Safety Enforcement – Law and Practice (3rd edition) 
21Steve Wilson et al (2009: 214) English legal system (2nd edition)   
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come to a standstill. The courts therefore, offer certain motivating forces to 

respondents to concede, so have started to move towards setting up a plea bargaining 

framework. The work focuses on that plea bargaining is normal practice in certain 

countries at the same time, until generally as of late, was not a worthy practice in 

England and Wales.22 

Given this submission, this study will critically evaluate whether respondents don't feel 

pressurised to conceding to something that they didn't do so as to profit by a 

concession in connection with the sentence. 

1.2.6 Cyrus Tata et al: ‘Sentencing and society – International perspectives’ 
 

The work of Cyrus et al gives reports of the aftereffects of an experimental study 

concerning the activity of punishment limits in the Crown Court.23 It centres, 

specifically, on the degree to which judges conform to section 48 of the Criminal 

Justice and Public request Act 1994 and talks about in addition to other things the 

connection between sentence limits and the idea of the charges looked by the 

respondent.24 Their work shows that in February 1994, the then Home Secretary 

Michael Howard reported a change to the Criminal Justice and Public Order Bill which 

would oblige the courts to consider the timing of guilty pleas, when practicing their tact 

to permit sentence limits. Basically, the proposition was for a statutory arrangement of 

sentence limits for blameworthy supplications, in light of the general rule that prior to 

a respondent confesses the more prominent the reduction in the sentence.25 

This research will fundamentally analyse whether it is compulsory for the court to 

consider the phase in the legal action at which the defendant demonstrated his intent 

to confess and the conditions wherein that sign had been provided. 

1.2. 7 Leavit Mkansi: ‘Plead Agreement in South Africa – A comparative 

analysis’ 
 

The work of Mkansi underlines that the United States of America, Canada, England, 

Australia and South Africa, have a common law heritage got for the most part from 

England.26 A crucial idea of their particular criminal statute gives that justice is best 

                                                           
22 Steve Wilson et al (2009: 214) 
23Cyrus Tata et al (2002: 371) Sentencing and Society – International Perspectives  
24 Cyrus Tata et al (2002: 371 
25 Cyrus Tata et al (2002: 371 – 372) 
26Leavit Mkansi (2007: 31) Plea Agreement in South Africa – A comparative analysis  
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accomplished through an adversarial procedure which, as per certain principles, 

accepts proof, makes a finding of fact, and applies the law.27 The criminal justice 

system of these countries reflects society's impact. He noticed that United States of 

America, South Africa, Canada, England and Australia are a piece of the 

Commonwealth of Nations.28 Their majority rule frameworks of governments are 

comparative. Accordingly, a relative investigation of these nations will help with 

giving a superior comprehension of how the plea bargaining is practised. 

This study will critically compare the practice of plea bargaining in United States of 

America, South Africa, Australia, Canada and England.  

1.3 PROBLEM STATEMENT  

 

From the literature it is obvious that plea bargaining developed a long time ago. It was 

exercised in South Africa informally and only 2001, it was officially accepted when 

section 105A was sanctioned into law. It has since picked up accepted in the justice   

system of South Africa and in the legal community as a rule. During the most recent 

decade, the practiced plea bargaining by the State, the Counsel for defence, the victim 

of wrongdoings and the judges has not been fulfilling in light of the fact that plea 

bargaining is an exceptionally perplexing method or procedure, including numerous 

interpretations. 

What comprises plea bargaining is frequently misconstrued, and when accepting the 

literature on plea bargaining, it is characterised in a wide assortment of dissimilar 

ways. A few authors contend that the rights of the unfortunate victim are invaded. 

Some contend that plea bargaining is one-sided towards the accused. 

1.4 PURPOSE OF THIS STUDY 
 

1. The purpose of the study is to provide a comparative analysis of plea bargaining 

in South Africa and England. This will reveal the practical application of plea 

bargaining in these two countries.  

2. The study is designed to outline the similarities and differences between South 

Africa and England when it comes to the exercise of plea bargaining.  

3. The study also investigates and explores the historical developments and 

benefits of plea bargaining in both South Africa and England  

                                                           
27 Leavit Mkansi (2007: 31)  
28 Leavit Mkansi (2007: 31)  
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1.5 RESEARCH METHODOLOGY  

 

This research study will adopt a qualitative approach.  

 A critical – analytical approach will actually rely on primary and secondary 

sources in respect of plea bargaining in South Africa and England. This 

literature-based research will comparatively analyse plea bargaining, and 

sentence agreement  

 Secondary data will be obtained from the books on Plea bargaining in other 

European countries  

 All this information will be analysed and the findings will provide a detailed 

picture of Plea Bargaining in South Africa and England. The study will provide 

good practices, which South Africa can adopt and implement within the South 

African justice system.  

 In summary, the research is based on desktop review and analysis of literature 

and case law that is relevant to the subject of the study. The sources relied on 

in the research paper include relevant statutes and case law. Secondary 

sources include textbooks, journal articles, and internet sources 

1.6 OUTLINE OF CHAPTERS  

 

This study contains five chapters.  

Chapter 1 

Chapter one has an introduction of the research topic which includes a few definitions 

by different authors. This first chapter provides for Literature review and research 

process.  

Chapter 2  

The second chapter will investigate whether these countries (South Africa and 

England) have accusatorial or inquisitorial approaches and also provide the analysis 

of these approaches. Thereafter the historical roots of plea and sentence agreements 

will be evaluated 

Chapter 3  

Chapter three will analyse the benefits and interests of plea bargaining.  
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Chapter 4  

The fourth chapter will provide a comparative look at plea bargaining in South Africa 

and England and also provide good lessons to be learned which South Africa can 

adopt and implement in its justice system.   

Chapter 5  

Chapter five will be a conclusion or end of the study.  
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CHAPTER TWO  

2. THE HISTORY OF ACCUSATORIAL AND INQUISITORIAL APPROACHES IN 

SOUTH AFRICA AND ENGLAND   

 

The previous chapter introduced the study. This chapter investigates whether the two 

countries South Africa and England, follow the accusatorial or inquisitorial approaches 

in their justice systems. Plea bargaining rises up out of another way to deal with 

criminal strategy. The underlying foundations of plea under the watchful eye of criminal 

courts must be followed back to the distinctive procedural conventions so as to 

comprehend the genuine effect that the ascent of plea bargaining has had on the real 

unlawful frameworks of both England and South Africa. Other than the as of now 

referenced clash with essential standards of the constitutions and basic standards of 

criminal strategy, reactions identifying with obligatory indictment and other inquisitorial 

preliminary highlights emerge from the specific legitimate structure of the England 

framework. The recently talked about inquisitorial custom is a focal estimation of the 

English criminal method. Plea bargaining influences this worth and may even 

approach accusatorial law conventions, the accusatorial and inquisitorial methodology 

will be explored in more detail. 

2.1.1 Inquisitorial framework or system   
 

An interrogational framework is a lawful framework in that the court, or a fragment of 

the court, is effectively associated with researching the certainties of the case. This is 

unmistakable from an antagonistic framework, in which the job of the court is 

essentially that of an unbiased judge between the arraignment and the barrier. 

Inquisitorial frameworks are utilized basically in nations with common law frameworks, 

for example, France and Italy, instead of custom-based law frameworks.29  

Nations utilizing customary law, inclusive of the U.S, may utilize an inquisitorial 

framework for rundown hearings on account of offenses, for example, minor or petty 

criminal offenses. The refinement between an ill-disposed and inquisitorial framework 

is hypothetically irrelevant to the qualification between a common law and custom-

based law framework. Some lawful researchers consider inquisitorial misdirecting, and 
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incline toward the word non-adversarial. The capacity is regularly bestowed in the 

workplace of the prosecutor, as in Scotland, Germany, Japan and China.30 

 

In an inquisitorial framework, the preliminary judges (for the most part plural in genuine 

violations) are inquisitors who effectively partake in certainty discovering by making 

request by addressing barriers, investigators, and witnesses. They could even request 

certain bits of proof to be analysed in the event that they discover introduction by the 

safeguard or indictment to be deficient. Before the case goes to hearing the judges 

(juges d'instruction in France) take an interest by frequently checking the 

admissibility of evidence gathered by law enforcement agency and communicating 

with the prosecuting authority.31 

The inquisitorial framework relates to inquiries of unlawful strategy at hearing, not set 

of laws that governs how members of the society are to behave; that is, it decides how 

unlawful probes and hearings are directed, not the sort of violations for which one can 

be indicted or the sentences that they convey. It is most promptly utilised in some 

respectful legitimate frameworks.  

In an adversarial framework, judges make a decision about spotlight on the issues of 

law and methodology and go about as an umpire in the challenge between the 

representatives of the defendant and the state. Judges or juries choose matters of 

truth, and now and then issues of the law. Neither jury nor judge can start a probe, 

and judges seldom question a witness interrogation legitimately. In U.S localities, it is 

basic norm or custom for members of the jury to submit inquiries to the court that they 

accept were not settled immediately or in questioning. After declaration and other proof 

are displayed and outlined in contentions, the jury will announce a decision (truly: "the 

verbally expressed truth") and, in certain purviews, the thinking behind the decision. 

In any case, talks among members of the jury can't be disclosed, with the exception 

of in remarkable situations. 

Appeals based on truthful issues, for example, adequacy of the entirety of proof that 

was appropriately conceded, are liable to an ordinary audit that is in many jurisdictions, 

which are respectful to the verdict of the reality discoverer at preliminary, be it a jury 

or a judge. The disappointing situation is when a prosecutor reveals evidence or proof 
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to the judge, for instance, or an infringement of the litigant's constitutional rights to 

legal representation and the right to remain silence can trigger an expulsion or a 

second or further trial on the same issues and with same parties. In certain 

accusatorial jurisdiction (for example, the United States of America), a prosecuting 

attorney may not offer a "not guilty plea" decision (missing defilement or culpable 

wrongdoing by the court of law).32 

In accusatorial frameworks, the litigant can concede to "guilty" or "no challenge," in 

return for lessened punishments a process called plea bargaining, or a supplication 

bargain, and this is normal custom or practice in the United States of America. In 

principle, the respondent must allocute or "voice" his or her violations in open court, 

and the judge must accept the litigant is coming clean about his or her guilt. The 

admission of guilty in an inquisitorial framework will be viewed as ground for a guilty 

decision. The prosecuting attorney is obligated to give proof substantiating a guilty 

decision.33 In any event, this prerequisite is not unique to inquisitorial frameworks, the 

same number of or most adversarial frameworks force a comparable necessity under 

the name corpus delicti. The inquisitorial framework could likewise be named 

'mainland' as it begins from mainland Europe.34 Rather than the accusatorial 

framework the judge − as an inquisitorial judge − assumes an increasingly dynamic 

job in the course of, and even beforehand, the preliminary proceedings. During this 

process the judge, is the champion of the proceedings (dominus litis). The 

preliminary is not viewed as a challenge of the contradicting parties; rather, it is the 

jury’s obligation to consider proof and look at the charges.35 

 

The remarkable qualities of inquisitorial framework are that the judge is qualified for a 

full 'request' of the eyewitnesses and all the proof. There is no existence of plea 

bargaining in a totally inquisitorial framework. Nonetheless, the cutting edge technique 

can't be likened with the old Continental inquisitorial methodology. After a certain 

period, the situation of the respondent has been changed from the focal object of the 

request to a procedural subject which possesses rights.36 
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36 scholar.sun.ac.za  



21 | P a g e  
 

2.1.2 Accusatorial framework or system   

 

The inquisitorial method remains contradicted with the adversarial framework, which 

can likewise be referred to as accusatorial. The adversarial is set apart by the two 

huge highlights: the aloof job of the jury from a single viewpoint and the dynamic job 

of the restricting gatherings in showing proof. The adversarial custom lays the 

obligation regarding verification of blame upon the defence and state and not the 

judge. The essential analytical power is the police, who conveys the gathered proof to 

the indictment in a document. The indictor at that point goes about as the dominus 

litis, or at the end of the day the arraigner chooses which offenses, to charge.37 

 

The accusatorial model is created out of the English customary law framework. Its 

motivation is, among others, to offer the defence and the state a chance to take an 

interest in and to regulate the unlawful methodology, and intends to reinforce the 

constitutional rights of the respondent. A few researchers' view on the starting points 

of the custom-based law is that Americans − of enthusiasm here on the grounds that 

plea bargain began in the United State − 'were pulled in to the English customary law 

preliminary framework since it de-underlined the utilisation of rules, thorough 

guidelines, and accentuated latent non-partisanship of the jury as a government 

agent'. The unadulterated accusatorial framework doesn’t exist any longer, as other 

elective contest arrangements, for example, intervention, plea bargaining in criminal 

cases and exchange and assertion in civil cases have emerged.38 

 

When in doubt, the accusatorial judge can't continue upon his very own drive. Despite 

what might be expected, the judge is just qualified to respond to the recommendations 

of the defence and the state. Nonetheless, the judge will regularly control the trial 

toward sections which have not been appropriately edified or brought before him by 

both the defence and state. This is important to keep the trial from getting to be 

ineffectual because of the inadequacy of or control by one or the two parties. As result, 

the judge in an accusatorial framework stays qualified to bring back the eyewitnesses 

that have already given evidence in court or even call new eyewitnesses which have 

not given evidence in court brought by one of the parties in the case. There are 
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additional procedures that require that the court of law helps the unskilled accused 

and the defendant who does not have a representative at the trial.39 

 

Legal assessments will be taken care of prohibitively in an accusatorial framework. 

Actually, the court is compelled not to say anything until the last conceivable minute. 

Or then again with different arguments, 'the judge works as a detached umpire, who 

ought not go in the field of the battle between the indictment and the protection 

because of a paranoid fear of his getting to be fractional or losing point of view because 

of all the residue brought about by the fight.40 

 

In England, though, King Henry II had set up discrete common courts in the 1160s. 

Though the clerical courts of England, similar to those in Europe, received the 

inquisitorial framework, the mainstream precedent-based law courts kept on working 

below the adversarial framework. The adversarial rule that an individual couldn't be 

attempted until officially charged kept on applying for most criminal cases. In 1215 this 

standard moved toward becoming revered as stated in article 38 of the Magna Carta: 

"No bailiff for the future will, upon his own uncorroborated grievance, put anybody to 

his law, without trustworthy eyewitnesses brought for these reasons."41 

 

The principal domain to completely adjust the inquisitorial framework was the Holy 

Roman Empire. The new German legitimate procedure was presented as a major 

aspect of the Wormser Reformation of 1498 and afterward the Constitutio Criminalis 

Bambergensis of 1507. The reception of the Constitutio Criminalis Carolina (peinliche 

Gerichtsordnung of Charles V) in 1532 made inquisitorial techniques experimental law. 

It was not until Napoleon presented the code d'instruction criminelle (French code of 

criminal technique) on November 16, 1808, that the traditional strategies of 

investigation were finished in every single German domain.42 

 

In the improvement of current lawful foundations that occurred in the nineteenth 

century, generally jurisdictions classified their criminal law and private law, and 

explored and arranged the guidelines of a common system also. Through this 

advancement, the job of an inquisitorial framework moved toward becoming revered 
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in most European legal frameworks. There was an existence of the critical contrasts 

of working strategies and techniques between eighteenth and nineteenth century 

courts. Specifically, restrains on the forces of agents were ordinarily included, just as 

expanded privileges of the defence.43 

 

To say that the civil law is purely inquisitorial and the common law accusatorial is a 

generalisation about these systems. The earliest Roman tradition of adjudication has 

now been modified in many customary law authorities to a further interrogative or 

inquisitorial method. It will be a lot of a speculation to say that customary law is simply 

adversarial and the common law inquisitorial. The antiquated Roman tradition of 

discretion has been adjusted in numerous customary law systems to an increasingly 

interrogational structure. 44 In approximately blended common law frameworks, for 

example, Louisiana Quebec and Scotland, while the substantive law is polite in nature 

and advancement, the criminal codes of procedure that have been created throughout 

the recent couple of hundred years depend on the English adversarial framework.  

 

It is generally stated that the English arrangement of criminal process is 'adversarial' 

whereas the ones in the entire Europe are 'inquisitorial'. The individuals who state this 

regularly appear to envision that 'adversarial' and 'inquisitorial' strategies are two 

classes that are totally isolated and sealed – such that, at any level on the side of the 

channel, it is expected that there is no argument taking against somewhat framework 

in the contrary camp. However, despite the fact that there are irrefutably two distinct 

customs, the borrowings between the two have turned out to be broad to such an 

extent, that it is never again conceivable to group any of the unlawful equity 

frameworks in Western Europe as entirely  inquisitorial or completely adversarial.45 

 

The subsequent hole was filled in various routes in various sections of Western side 

of Europe. In many sections of Europe, the lords and rulers took an exercise from the 

Church, and embraced the strategy for reality discovering this utilized when 

researching claims of wrongdoings against priests, and subsequent allegations of 

apostasy. This was to give a directive to confided face to face to hold an examination.46 

This would appear as scrutinizing the suspect and the observers, recording their 
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announcements as a hard copy, and in the end choosing the issue – either with or 

without the assistance of others – based on the document of data so gathered. The 

formal examination or investigation, was the cause of what is called 'the inquisitorial 

framework'. In England, be that as it may, an alternate arrangement was made. This 

was to bring a gathering of residents from where the offense of which the suspect 

stood charged had occurred, and to constrain them to reply (after swearing to tell the 

truth). A similar inquiry as God was some time ago posed to reply through the difficulty: 

specifically, would he say he was liable?47 This was the source of a hearing by jury, 

and its improvement safeguarded the existence of a sort of criminal framework that 

was in a generally adversarial. The court of law did not examine the issue, but played 

out the more obliged limit of hearing a charge preferred against a defendent and 

picking whether he was at risk of the offense of which he stood accused.48 

 

From the outset it was the inquisitorial technique which was judicious and cultivated, 

the English bench hearing that was rough and unforgiving. The mainland interrogator 

made a decision about the circumstance of the case by searching the proof and put 

on the motivation to it. In the initial English bench hearing, there was no proof. The 

jury or bench should choose the topic of guilt or innocence based on their own insight, 

on the off chance that they had any.49 The English litigant gambled with being indicted 

on tattle, guess, or fundamentally in light of the fact that the jury needed to return to 

the family.50 Over the span of a few centuries, in any case, the English adversarial 

bench preliminary enhanced and the mainland inquisitorial strategy deteriorated.  

The jury, in England, in the end, began to enable the parties to call eyewitnesses to 

state to the jury as to what transpired when the jury was not sure of the certainties 

themselves.51 In this manner the jury gradually accepted its cutting edge job as an 

assemblage of autonomous natives who settle on the litigant's blame, as per the proof 

of observers, called by the arraignment and safeguard. Towards the end of 1700 and 

1800 of years an additional advancement happened. At that time, Kings of England 

wanted to bolt up their party-political adversaries by indicting them for different political 

offenses in courts of law where the subject of innocence or guilty was decided by the 

English bench.52 Although the indictments had been effective, on various awesome 
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occasions they fizzled in light of the fact that juries cleared.53 Through this procedure, 

the jury procured another representative job as a defense of the native against “over-

the-top” imperial power. Near the finish of the 18th century, English criminal strategy 

had experienced a progression of modifications that are not as crucial than the ones 

that have arisen in Europe.54 

The primary worries were methods used on which criminal offenses were examined 

and taken to the trial. In the 18 century England had no expert police power and also 

did not have prosecutors, and if both of them are absent, the authorisation of the 

criminal law was to a great degree an issue of isolated endeavor. For a small number 

of prominent political cases, and furthermore kills, the indictment was led by attorney-

general who is known as the state prosecutor and his agent the general specialist. In 

every added offense, the indictment was conveyed by secretive natives: the casualties 

of the offenses, or their relatives, and now and then some individuals who were enticed 

to arraign in the expectation of acquiring a prize.55 In their endeavours they were 

helped to an insignificant degree by untrained judges, some portion of their capacity 

in the days that went by was the accumulation of proof and capturing the accused, 

upheld on ordinary occasions by a creaky medieval arrangement of selected police, 

and in the midst of uproar by the military.56 

 

In the mid-19th century it was progressively evident that this antique framework was 

never again ready to adapt to the realities of people from rural areas to the urban areas 

and growing wrongdoing. What was gravely required, was an expert police power.57 

In spite of this, presenting proficient police in England at first met solid obstruction from 

the individuals who imagined that expert police officers and prosecutors were 

structures of autocracy and oppression, that would challenge common freedoms, and 

rapidly transform the nation into a law enforcement agency state.58 

 

This obstruction was inevitably survived, and enactment somewhere between 1828 

and 1855 made proficient law enforcement agencies for every citizen of England and 

Wales.59 In an attempt to meet a portion of the complaints of guideline, the police 

powers so made were not quite the same as their partners in Europe in a few critical 
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areas. In any case, they were privately sorted out and aside from the Metro Law 

enforcement agency not in the immediate control of the state. Additionally, they didn't 

work under the bearing of any sort of investigative authority, in light of the fact that at 

this phase in English history, there was none.60 

 

This had various evident burdens. While trying to conquer them, the headquarters of 

Director of Public Prosecutions (DPP) was established in 1879. In spite of the fact that 

now and for a long time thereafter he didn't 'immediate' open indictments yet just filled 

the role of leader and specialist to the law enforcement agency. In 1985, the Crown 

Prosecution Service (CPS) also established which brought together administration of 

permanent prosecutors, working compelled of the DPP, who also acts on the 

instructions of the Attorney-General.61 The fundamental capacity of the CPS is to 

dominate, and from there on prosecute or withdraw the charges that the law 

enforcement agencies have begun.62 

In the English arrangement of expert, the landing cops and prosecuting attorneys in 

the long run prompted another difference of some significance. Generally, the focal 

point of English illegal methodology remained the trial. Nonetheless, the landing of 

expert police officers and prosecuting attorney in England had prompted the rise of a 

significant, and progressively firmly controlled, 'pre-trial stage'. The English judge is 

not totally aloof. 

 

The entry in the English arrangement of expert police officers and open examiners in 

the long run prompted another difference in some significance.63 Customarily the focal 

point of English criminal methodology was the preliminary. In any case, the entry of 

expert police officers and open investigators in England has prompted the rise of a 

significant and progressively firmly managed, 'pre-preliminary stage'.64 The English 

judge is not totally detached.65 
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2.2 CRIMINAL PROCEDURE IN INQUISITORIAL FRAMEWORK  

 

The legal cop does the underlying examination, the Prosecutor directs. The charged 

individual has a right to remain silence, obligation to uncover reality. The Lawyer is 

absent in cross examination. The judge is autonomous, the individual in question looks 

for the factual truth.66 Judges have control over the courts. Everybody is compelled to 

co-work with the organization of equity in a view to disclosure of reality. The control 

lies more in the hands of the judges who are hypothetically very much prepared and 

fair-minded, and on the grounds that the courts in inquisitorial framework are said to 

have as their own the examination of reality.67 

2.3 THE PHILOSOPHICAL BASICS OF INQUISITORIAL AND ADVERSARIAL 

SYSTEMS OF CRIMINAL JUSTICE 
 

At some level both criminal justice systems are intended to reveal reality. The 

inquisitorial procedure puts a higher incentive on the revelation of truth, though the 

adversarial procedure is just arranged to find truth inside exacting evidential and 

procedural limits. The judge driven inquisitorial methodology permits more prominent 

impedance in the life of an individual blamed for a wrongdoing. The technique is 

viewed as being unbiased as opposed to verifying a conviction. 

 

The adversarial framework doubts the activity of state control and sees an intrinsic 

injustice in setting it against the person. It is better for the blameworthy to go free than 

for the guiltless to be censured. Proficient moral norms in the adversarial framework: 

'bravely maintain the interests of his customer regardless of upsetting outcomes either 

to himself or some other individual.68 

2.4 THE INITIAL CONTRAST: INQUISITORIAL–ACCUSATORIAL: THE ESSENCE 

OF BOTH FORMATIONS AND A BRIEF HISTORICAL VIEW. 

 

Much has been written on the historical development of procedural systems and 

initially two main systems are allowed when “designing” or “building” criminal 

procedures:  the accusatorial system and the inquisitorial system.  The most significant 

notes can be summarised as follows:  the accusatorial system is characterized by 

demanding a tripartite process configuration, with a prosecutor, the defendant and a 
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fair court in charge of judging, aimed at ensuring fairness but which can also jeopardize 

the prosecution or at least be subjected to variations as a result of using discretion.  

The inquisitorial system, meanwhile, can concentrate the prosecution and the function 

of judging in one sole subject by eliminating the need for the existence of an accuser 

to judge, and this role is conducted by the judging body.69  The aim, in this case, is to 

ensure the prosecution of crimes at the cost of sacrificing fairness in this setting. The 

so-called “formal accusatorial system or mixed system”, which combines characteristic 

elements from the previous two by incorporating the prosecutor in the trial is, however, 

fully justified to ensure prosecuting the crime and thus achieving the goal of criminal 

law, first, and second, to ensure the separation of prosecution and judging functions.  

It is true that in this direction the monopoly system allows greater control over 

exercising prosecution, but it also raises serious doubts about impartiality in exercising 

the prosecution. 

 

 In the meantime, the accusatorial procedure owes its unique origin to a practically 

absolute absorption between criminal law and common law, wherein the "compositio" 

replaced discipline and turned into an abstract right ascribed to people. The 

accompanying trademark highlights are exceptional in this model: the judge can't 

continue "ex officio" since a charge is required for the trial to start, the investigator 

researches, decides the actualities and the subject, gathers the proof and thus sets 

the breaking points on the judge's arraigning powers (consistency), the procedure gets 

data dependent on the standards of duality, error and correspondence, weighing up 

proof is openly managed without seeking to set up a target idea of truth; lastly, the 

framework depends on open equity and along these lines the single case wins.70 The 

legitimacy of the previously mentioned framework in its unique setting featured various 

deformities, for example, not guaranteeing fairness when subjects had a place with 

various social and monetary classes, and an especially real blemish which 

unavoidably prompted the absence of executing a broad criminal law accepting the 

state would maintain a strategic distance from the disadvantages of the single open 

arraignment. Incomprehensibly, a circumstance like that pursues the present 

transcendence of adversative patterns and could likewise happen because of the more 

prominent or lesser union of common and criminal methods and the consolidation of 

instruments got from dealing in both, in spite of the fact that in criminal procedures 
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they are viewed as a lesser suspicion against the framework's failure to control 

wrongdoing. 

2.5 DEVELOPMENT TOWARDS THE INQUISITORIAL SYSTEM AND THE 

APPEARANCE OF MIXED SYSTEMS.  
 

With the presence of open offenses happening inseparably with the development of 

urban communities, criminal law slowly split from common law and dynamically 

reinforced open power. Society did not overlook indictment, however this couldn't exist 

without an examiner, who acknowledged the duty on beginning the activity, prompting 

the presence of the Fiskalat, an uncommon official who was legitimately exposed to 

the medieval master.71 On taking upon itself the privilege to rebuff, the state was 

compelled to feature the verifiable obligation of that right, with the capacity of 

perpetrating discipline seen as a weight and having a tendency to fortify its enthusiasm 

for requesting a preliminary, initially settled to support the guilty party. 

 

 Another setup of discipline started, and its motivation changed from fulfilling the 

privilege to retribution to stopping certain demonstrations and if essential restoring the 

wrongdoer. With respect to designing the preliminary, the state's situation as judge 

settled debates unbiasedly among gatherings, and was step by step compelled to 

adjust to a period when preliminaries were proposed as a relationship where the state 

itself was not associated with a fake development under which the consolidation of a 

body, for example, the open investigator empowered defending legal unprejudiced 

nature by entrusting arraignment and common methods to various subjects and along 

these lines saving the accusatorial framework.72 

 

Preliminaries in the Middle Ages moved towards a progressively official model, guided 

by the conviction that solitary individuals who had carried out a wrongdoing ought to 

be attempted, whatever the injured individual's aim and will and where looking for proof 

and truth did not discount torment to guarantee an admission as the fundamental proof 

of legitimate verification, without inferring, nonetheless, that torment was inalienable 

to an inquisitorial model. This formally acknowledged inquisitorial preliminary was 

embedded in the Melfi constitutions Codification Project on Public and Criminal Law 
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in Sicily) and later in the Constitutio Criminalis Carolina (CCC) from 1532, despite the 

fact that the exemplary private accusatorial.73 

2.6 THE HISTORY OF PLEA PLAGAINING AS WELL AS SENTENCE 

AGREEMENTS  
 

In this study the expression "plea agreement" is utilised in its sternest sense. Plea 

agreement signifies the understanding at long last finished up by the respondent and 

the state whereby the defendant enters his/her prayer in the court which is the guilty 

plea in return for having the option to argue to a reduced charge.74 As clarified over, 

the understanding may incorporate extra advantages for the state, for example, the 

respondent repaying the person in question, giving evidence to the police or giving 

declaration against other respondent.75 

The circumstance preceding the initiation of section 105A of the CPA is outlined in S 

v Blank, North Western Dense Concrete CC v Director of Public Prosecutions, 

Western Cape and Van Eeden v Director of Public Prosecutions (Cape). The essential 

issue was that the respondent remained uncertain about whether the court would 

oblige the State's frame of mind as to the judgment.76  

The issue was exhaustively tended to by section 105A of CPA, which presented point 

by point techniques for sentence settlements and plea bargaining. The techniques 

might be isolated into 5 phases: trials; court keeps an eye on customs; plea 

addressing; court checks sentence settlements, and from that point adjudge and 

punishments if everybody is fulfilled; and the trial would start afresh or de novo, if not 

all parties are pleased.77 

 

The South Africa Law Reform Commission (SALRC) has distinguished two sorts of 

punishment settlements.78 The first sort includes the prosecuting attorney, in return 

being liable for a guilty plea, undertaking to endorse a specific judgment to the court 

or making a deal to avoid contradicting the judgment proposed by the defence team. 
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Secondly, it  involves the accused consenting to concede to the sentence as consulted 

among the parties, is acknowledged by the court.79 

 
The additional sort of judgment understanding is directed by section 105A of the CPA. 

The contrast between the two kinds of understandings lies in the outcomes of 

dismissal by the court. On the off chance that the court overlooks the suggestion or 

proposition in the primary understanding, and rather forces a sentence it thinks about 

simply, at that point the blamed may not pull back his guilty plea.80 

 

In any case if the court of law dismiss the subsequent settlement the respondent will 

be informed thereof.81 The indicted at that point has a decision. It is possible that he 

might pull back his plea and a preliminary will initiate anew, before an alternate 

managing official, or he may comply with his request and acknowledge the judgment 

which the court expects to force. South African (SA) courts have built up a succinct 

and joined meaning of request and sentencing understandings. As indicated by the 

courts, supplication and sentence understandings might be outlined as: The act of an 

accused giving up the privilege to go to preliminary by proposing to concede, in return 

for a reduction in both sentence and charge.82 This description is both satisfactory and 

precise on the grounds that it consolidates every one of the aspects of request and 

sentence understandings clarified previously. 

 

Plea and sentence understandings were acquainted in South African law with 

supplementing the casual plea-bargaining system, due to the different favourable 

circumstances it offered to the indictment, the blamed, the person in question and the 

complainant.83 It has been viewed as an attractive option in contrast to extensive and 

expensive criminal preliminaries.84 

 

It explained the job of every one of the gatherings associated with the plea bargaining 

process.85 The real entanglement it has, is the inability to profit the accused who is not 

represented.  

                                                           
79 SALRC (2001) Project 73: Discussion Paper 94 paragraph 5.17. 
80 SALRC (2001) Project 73: Discussion Paper 94 paragraph 5.16. 
81 Section 105A(9)(a) 
82 See North Western Dense Concrete CC and Another v DPP (Western Cape) at 670 paragraph   c and also S v Armugga & 

Others 2005 (2) SACR 259 at 265 paragraph b 
83 Du Toit S & Snyman E ‘Plea-bargaining in South Africa: the need for a formalized trial run’ (2001) 26-3 Journal for Juridical 

Science 144 144, Steyn E ‘Plea bargaining in South Africa: current concerns and future prospects’ (2007) 2 SALJ 206 generally 
84 Du Toit & Snyman (2001) 144 
85 Du Toit & Snyman (2001) 144 
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Section 105A provides as follows:  

“(1) (a) A prosecutor authorised thereto in writing by the National Director of Public 

Prosecutions and an accused who is legally represented may, before the accused 

pleads to the charge brought against him or her, negotiate and enter into an 

agreement”. 

 
The wording of the section plainly demonstrates that except if a blamed is spoken to, 

he may not profit by the arrangements of section105A of the Criminal Procedure Act. 

Under section 105A, there is contribution to the Plea and Sentence Agreement from 

the arraignment and the accused. The court expects an unprejudiced activity and is 

compelled to ensure that the comprehension is gone into energetically and really after 

due meeting with the police, the charged and the person in question.86 The accused 

will benefit by getting an essential sentence, which the individual thinks about all 

through making the Plea and Sentence Agreement.87 

 

It is somewhat grievous that it is just a spoken to denounced that might almost certainly 

go into the Plea and Sentence Agreements under segment 105A. The main response 

an accused who is not represented may take is to enter the plea of guilty under section 

112 of the Criminal Procedure Act. The request under section 112 is restricted in 

degree to a term of detainment or a given fine.88 

 

The method of reasoning of restricting section 105A to the accused who is not 

represented in court, is to stay away from overeager prosecutors and courts from 

utilizing their capacity and workplaces to acquire a plea of guilty. Every one of the 

choices that have been passed on by courts demonstrate that it is just the defended 

that has profited by Plea and Sentence Agreements.89 

 

 

 

 

                                                           
86 See s 105A 
87 See s 105A 
88 See s 112(1) an of the Act 55 of 1977; Du Toit & Snyman (2001) 145 
89 North Western Dense Concrete CC v DPP (WC) 1999 (2) SACR 669, R v Sebeko 1956 (4) SA 619, S v Armugga 2005(2) 

SACR 259, S v Bopape1966(1) SA 145, S v E 1995 (2) SALR 547, S v Marlon De Goede [2012] ZAWCHC 200, S v Sassin 
[2003] 4 All SA 506 (NC), S v Seabi 2003(1) SACR 620, S v Solomon 2005 (2) SACR 432, S v Taylor 2006(1) SACR 51, 
Jansen v The State [2015] ZASCA 151. 
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2.7 CONCLUSION  

 
The way that pre-preliminary cross examination of an accused has been up to this 

point obscure in South Africa as well as in England and generally in the USA, simply 

shows how-established the transcendently accusatorial framework is implanted in the 

customs of the Anglo-American criminal procedural frameworks. As underlined before, 

no nation has an absolutely inquisitorial or accusatorial framework. Every nation 

appears to have formulated its own specific trade off in the light of its own history and 

curious neighborhood conditions. Regardless of whether the continental bargain 

manages a superior strategy for finding reality inside the cutoff points forced by rights 

and opportunity of the person, than the Anglo-American one, has been the matter of 

some extensive discussion. A concise thought of certain purposes of analysis leveled 

by one framework against the other, may be of help with assessing the benefits of 

every one of them, just as in assessing the position involved in such manner by the 

present South African criminal system.90 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
90 CR Snyman, The Accusatorial and Inquisitorial approaches to criminal procedure: Some points of comparison between the 
South African and Continental systems, Vol.8, No.1 (1975) p. 
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CHAPTER THREE  

3. BENEFITS AND INTERESTS  

3.1 THE BENEFITS AND INTERESTS OF PLEA BARGAINING  

 
Plea bargaining provides for different advantages to the gatherings included. 

Generally, where the legal team for the respondent and the prosecuting attorney, see 

each other adversarially, they have a common enthusiasm to go into an 

understanding. Distinguishing these legal teams' advantages would make more 

comprehensive the methodology of plea bargaining.  A reduced charge, reduced 

sentence, and getting everything over rapidly ,are a portion of the advantages of 

discussing a plea.91 

3.1.1 Prosecutor’s situation  

 
The typical target of a prosecuting attorney is to get a plea as near the result of a 

hearing as would be prudent. This point is influenced by different conditions and 

different interests. The noteworthy aim that might propel the prosecuting attorney to 

bargain, is the quality of his case. As the indictment must demonstrate the case past 

sensible uncertainty, investigators frequently tend towards bargaining in situations 

where doubt can't be demonstrated effectively or by any stretch of the imagination. 

The utilisation of plea bargaining in such cases is flawed in any case. For example, 

the prosecutor may intensify its bargaining muscle by methodically accusing the 

suspect of numerous and progressively genuine offenses. This negates the thought 

that a prosecutor has an obligation not to incriminate but rather to look for justice. 

Along these lines, the advantages for the state to connect essential standards of 

criminal system. The hearing by the state, and the administration of justice have a 

typical enthusiasm for decreasing the process of plea bargaining the quantity of 

detainees anticipating their trial day. For example, in South Africa detainment facilities 

are stuffed, and assumes that demonstrate that the quantity of detainees is around 

180,000 one hundred and eight thousand prisoners, with every prisoner costing 

around R 117 every day.92 

A considerable number of these offenders are anticipating preliminary. Simultaneously 

ordinary preliminaries are costly, tedious and conceivably awful for specific members. 

                                                           
91 Nicholas Herman, “Plea Bargaining”, 3rd edition, 2002 
92 Du Toit and Snyman: Plea bargaining in South Africa: The need for a formalised trial run (2001) 
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Steyn in this manner sees it as evident that the state can monetarily profit by request 

dealing, considering the wrongdoing rates and the monetary substances of South 

Africa. Plea bargaining for the most part, enables the arraignment to organize those 

charges that will be indicted by negotiating the other charges. Therefore, the 

prosecuting attorney may utilise the negotiating methodology as a method for directing 

the result, the judge may appreciate it too and reduce the remaining task at hand. 

A guilty plea maintains a strategic distance from the need of an open preliminary and 

liberates the period that can be utilised to concentrate on progressively genuine and 

difficult charges. The indictment may hence head in the direction of an arranged result 

so as to facilitate the strain on assets. Prosecutors may likewise profit by greater 

adaptability in situations where there are different accused’s. The prosecutor may 

have a motivating force to go into dealings in return for the respondent’s participation, 

for example the help with a charge which is in process. Arriving at a plea bargaining 

with one respondent, unlocks the likelihood of utilising that defendant in contrary to the 

others in situations wherever such declaration ought to be necessary. The indictment 

may likewise consider the sentiments of the person in question and the open opinion. 

The perspective on general society and the unfortunate casualty will impact the choice 

of whether to go into exchanges. The idea of the wrongdoing likewise assumes a job. 

The severer the offense, the more uncertain the prosecutor will go into an 

understanding. Yet, in actuality, a prosecutor may utilize request-dealing so as to verify 

a conviction in instances of progressively genuine offenses with increasingly 

troublesome evidentiary norms. A few last contemplations possibly affecting the 

indictment's choice are the individual foundation of the respondent, i.e., the business, 

family conditions, earlier criminal record, wellbeing, societal position and whether he 

is on bail or in jail pending preliminary, notwithstanding any media consideration or 

political contemplations that may encompass the case. 

3.1.2 Accused’s situation  

 
The primary idea of the accused may be alike that of the prosecuting authority: how 

compact is his case, that is, how are his odds for a fruitful defence? In the event that 

the respondent senses that he has a decent opportunity to demonstrate his innocence, 

his inspiration to go into a request understanding lessens.93 The broadest point of the 

blamed is to have the charges brought against him rejected. On the off chance that 

                                                           
93 Nicholas Herman, “Plea Bargaining”, 3rd edition, 2012 



36 | P a g e  
 

this can't be accomplished, the goal is to have the quantity of charges brought against 

him decreased, to argue to a diminished and less genuine allegation, to stay away 

from detainment or abbreviate the season of detainment or to pick up treatment or 

recovery. There may even exist cases in which the respondent regardless of whether 

honest goes into the consent to get an indulgent sentence.94 

An English research demonstrated that forty-eight percent of all resistance advice 

studied encountered a situation wherein the defendant admitted because of the 

danger of a genuine punishment, but the instructor has not been persuaded of the 

charge preferred against the respondent. The respondent's inspiration to deal 

increments significantly on the off chance that the respondent is afraid to confront a 

sentence imprisonment. In addition, there are inspirations regarding the trial 

methodology on its own. The respondent may support section 105A techniques as it 

is an appealing option in the event that he desires to have the case discarded as fast 

as could reasonably be expected and thinks about that as an adequate motivation to 

renounce a full enquiry. Thusly, a litigant could stay away from an open trial with all its 

awful outcomes. 

Besides, the deal likewise evacuates the inevitable hazard and vulnerabilities of a 

regular trial. Plea bargaining may be viewed as another opportunity throughout 

everyday life. The alternative angle is that section 105A methodology offers the 

accused more prominent control for the procedures. Just the respondent may choose 

whether to bargain a liable request on a minor or lower charges. Likewise, the accused 

applies control and impact over the procedure by accelerating the preliminary 

procedure and convicting. He may ponder the affirmation of guilt as an initial move 

towards recovery, if the choice to confess results essentially out of regret or the feeling 

of assuming liability for one's activities. At last, there is additionally a monetary angle 

to take into account: an accused who does not fit the bill for costly legitimate guide 

may profit monetarily from plea bargaining because of diminished lawful expenses 

comparing to an abbreviated trial.95 

 

 

                                                           
94 Nicholas, “Plea Bargaining”, 3rd edition, 2012 
95 Du Toit and Snyman: Plea bargaining in South Africa: The need for a formalised trial run (2001) 
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3.1.3 Third party’s situation  

 
Beside the indictment together with the respondent, there are different swindlers of the 

establishment of plea bargaining process. The directing judge, for once, might be 

persuaded to acknowledge an understanding so as to maintain a strategic distance 

from an extensive trial and to, along these lines reduce his remaining task at hand. 

Particularly in England, where crafting a judgment provides a judge demanding 

performance, plea bargaining spares a lot of opportunities as the judge is qualified to 

compose a concise synopsis of the bargain method in the sentence and to allude to 

the admission without choosing every specific reality and bit of proof for the situation. 

The counsel for defence profits as in that he can take on more cases as the trials are 

abbreviated and subsequently can win more money. Regardless of whether the 

bargain does not prompt an understanding the legitimate delegate of the accused can 

pick up knowledge on the prosecuting attorney’s perspective on the charge. He might 

likewise profit by studying the high court’s assessment around his commitments to the 

hearing. The protection guidance would likewise create a notoriety for looking into, 

and maybe effectively saving, the court's time. Additionally, prosecutors will in general 

have an enthusiasm for, as Alschuler portrays it, 'keeping up agreeable associations 

with barrier lawyers and returning home timeously.'96  Counsel for defence may profit 

as they are by all accounts not the only party that needs to guarantee a decent climate. 

The unfortunate casualty may likewise profit by the plea bargaining process. The 

unfortunate casualty does not need to affirm and in this way isn't uncovered under the 

steady gaze of the court. Nonetheless, the injured individual will once in a while have 

a genuine enthusiasm for the inception of a deal, even though the accused advantages 

from an easiness for his sentence. There are also advantages to society because of 

plea bargaining. As the system reduces trials, this saves money on the expenses of 

trials and there is greater limit with regards to genuine cases. Plea bargaining likewise 

bolsters law authorization authorities as it might inspire the accused to affirm against 

different guilty parties. In cases like that, the affirming accused is normally offered a 

progressively permissive sentence in return for participation. 

 

                                                           
96 Albert Alschuler, Plea Bargaining and Its History, 79 Columbia Law Review 1 (1979) 
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3.1.4 Who Benefits More from Plea Bargaining, the Prosecution or the 

Defense? 
 

The prosecutor and the respondent may both receive rewards from plea bargaining. If 

there is no plea bargaining, prosecutors would be compelled to lead trials in about 

every criminal case. Prosecutors are hesitant to attempt situations where they will 

most likely be unable to meet their weight of demonstrating every component of the 

charged offense past a sensible uncertainty. In this way, prosecutors have a solid 

impetus to offer plea bargains to respondents so as to initiate them to surrender their 

entitlement to a trial. Comprehend that every respondent has a right established 

appropriate to a preliminary, in each wrongdoing or lawful offense case. The 

prosecutor has the sole weight of demonstrating every offense past a sensible 

uncertainty. The established rights as per the constitution to a trial and confirmation 

past a sensible uncertainty, are major benefits that one ought not promptly give up. 

Respondents additionally profits from plea bargaining. Contingent on the certainties 

and conditions of a case, it might be in the respondent's best interest to surrender 

certain established rights and concede. Regardless of whether to admit a plea bargain 

depends on the quality of proof against the litigant, and the exchange procedure 

between counsel for the defence, prosecutor, and a judge. 

3.1.5 Benefit of pleading guilty of the Defendant  

 

The effect of a guilty plea is frequently a decrease in charges (e.g. murder to 

homicide). Related charges may have changing steps of social shame appended. 

Confessing to a mental failure may not convey a similar social disgrace as confessing 

to a demonstration that was submitted with a pernicious expectation to intend hurting 

another. In certain societies, litigants might be excluded for conceding one specific 

wrongdoing, while admitting to an alternate wrongdoing, yet perhaps related, may not 

convey a similar degree of disgrace. Condensed charges additionally ordinarily realise 

a decrease in the discipline. 

A trial certainly does not have an ensured result. Regardless of how solid either side's 

case might be, the two sides consistently face the likelihood of losing a case. 

Confessing, expels the vulnerability of the trial and gives a limited universe of potential 

punishments. The worry of criminal arraignment can be incredible on the litigant and 

his family, and despite the fact that a guilty plea is being entered, numerous 
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respondents may like to bring a conclusion to the trial and have some feeling of finality. 

From a down to earth outlook, if the litigant is paying for private guidance, acceding to 

a guilty plea averts the expenses related in running a trial. Remember, in any case, 

that all litigants reserve a privilege to a reasonable preliminary, not just the individuals 

who can manage the cost of it. The possibility that entering a guilty plea costs less is 

essentially a reaction of arguing and ought not by any means be reflected as an issue. 

3.1.6 Plea Bargaining Benefits as well as Dangers  
 

It is commonly concurred that plea bargaining appears as an understanding between 

the prosecution and respondent whereupon the defendant concedes their guilty as a 

by-product of a decrease in their punishment. The type of plea bargaining we are 

talking about here is commonly recognized as prosecutorial plea bargaining. And this 

procedure can happen under the steady gaze of the judge in their chambers. Both the 

counsel for the state and the counsel for the defence and the judge will demonstrate 

what the plausible charge will be as a by-product of the guilty plea. This process is 

commonly recognized as an isolated boardroom or chamber consultation. 

Private chambers consultations run counter to the idea of Article 6, where equity ought 

to be directed in open spare when it isn't in the open enthusiasm to do as such. It is 

attention that guarantees that all are liable to the principles of the preliminary and they 

are liable to equity. Article 6 additionally gives more assurance of the privilege to get 

a choice chosen out in the open by expressing that the ECHR has held to be material 

to the condemning stage too of the trial.97 Plea bargains that are chosen in the 

protection of the judge's boardrooms runs totally counter to the lawful rules that equity 

ought to be open, straightforward just as 'supposedly being finished'. Integral to the 

idea of the standard of balance of supports is that the case law has built up the 

attendance trial. This looks to guarantee uniformity between the gatherings as well as 

that the overall population keep up and have their confidence re-established in the 

systems of the organisation of equity. 

There are a few explanations behind plea bargaining, which are utilised as an 

apparatus by the indictment as some methods to rapidly discard a trial and verify a 

positive decision. The prosecuting attorney is the singular holder and regulator of the 

criminal procedure. The appeal of this model for the prosecuting attorney is dependent 

on 3 (three) phases. Initially, the prosecuting attorney actuates the respondent into 

                                                           
97 European Court of Human Rights 
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taking part in the plea bargaining with a proposal, also, the litigant at that point 

concedes their guilt to the wrongdoing, lastly there is the abandonment of their 

entitlement to a reasonable hearing. The implication of the 3 stages is that the 

prosecuting attorney is eased of demonstrating confession. The standard of "past all 

sensible uncertainty" is once in a while an excessively extraordinary standard to 

grasp.98 

An immediate result of the utilisation of plea bargaining is that equally the U.K and the 

U.S. the jury trial has been bargained by the truth that the courts require to make 

justice more financially viable. It is a pitiful realism where the expense of equity is 

unreasonably exorbitant for respondents to guarantee their appropriate trial. Along 

these lines the United State of America Government Rules of Criminal Procedure 

empower the arraignment to utilise the condemning discrepancy as a way of being 

forced in the plea bargaining method. Government Rule 11 (d) of the Rules of Criminal 

Procedure set out specific rules for the court when tolerating a respondent's plea of 

guilty. Right off the bat, the Court can't acknowledge a plea of guilty without first 

deciding, in an open court, from the litigant, "that the request has been made 

deliberately and wasn’t the consequence of dangers or of guarantees separated from 

a request understanding."99 

The issues with plea bargaining have many different aspects or features, as we shall 

see underneath. For example, urging guard direction to influence their customers to 

acknowledge deals which might not really be the greatest (incapable help of insight 

claims). The counsel for the defence is famously provided with insufficient funding and 

under resourced. The arraignment likewise has a commitment to the State to 

guarantee that equity is filled in thusly they also ought to likewise impart the weight to 

the barrier, of seeing that equity is finished. 

It is innocent to assume that there are not issues inside the equity frameworks because 

of the present budgetary emergency. Accordingly, the plea bargaining model is turning 

into an alluring one in the midst of starkness. There are additionally profits for the 

respondent in allowing a bargain that ordinarily pursues a critical decrease in 

punishment. Most respondent's the way that the case will rapidly discarded is an 

alluring choice. Regardless of the clear positives for the two sides participating in the 
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training, there remain various traps. The most apparent worry is that the innocent 

defendant will concede to a wrongdoing they didn't commit. This exercise additionally 

disintegrates the crucial rule that preliminaries, just as the organization of equity, 

should be public.100 Interrelated entanglements means that the bargain functions to 

lessen the effect of discouragement, when the suit changes from an issue of how much 

time the respondent ought to receive, in the specific situation. This can be seen 

underneath for the situation examination of plea bargaining the terminology bargain 

can give an awkward understanding that there is an undeniable inclination, concerning 

the acknowledgment of a bargain, in light of the way that the public prosecutor has the 

support of the Government backing them. Therefore, the respondent forgoes their 

privileges and benefits.101 All things considered it tends to be stated this procedure 

functions to destabilize the procedure regarding protections of the respondent 

It is important to empower a respondent to settle on an educated choice regarding 

their acknowledgment of the plea bargaining. It can aid to preserve the idea of a plea 

inside sensible bounds and evacuate gratuitous weight and pressure by the 

prosecuting attorney.102 Similarly, the litigant ought not be permitted to control the 

procedure by allowing or utilising a key 'decision existing apart from everything else' 

strategy, despite the fact that plea bargaining is constantly comprised of strategies by 

the two or more parties to the proceedings. Article 9 of the Union Internationale des 

Avocats International Charter of Legal Defence Rights expresses that legal 

procedures must be in broad daylight and "Each sentence given to lawbreaker or 

common issue must be made out in the public, aside from where the welfares of 

youngsters are concerned or where the preliminary is worried about wedding contrasts 

or the consideration of youngsters.’’103 Plea bargaining can be stalled into four 

particular parts: charge (this can be additionally separated into different and one of a 

kind case(s)), punishment, reality and Alford prayers. Alford prayers are the point at 

which the litigant concedes; acknowledges the authorisation or potentially the 

discipline; yet keeps up their innocence all through the entire of the hearings.104 

The marvel of Alford prayers initially comes from the United State of America. The 

prompt issue with plea bargaining is that it consequently expects and depicts a rapport 
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of balance, especially concerning bargaining authority, in that the respondent and the 

complainant have to some degree what the former needs. Actually, this is a long way 

from reality. As a results, there are a few purposes behind utilising a plea bargain 

strategy. As a rule, it passes an expedient charge, it has budgetary advantages by not 

burning through cash on a full hearing and other ensuing costs, it advances the 

indictment measurements for effective arraignments and for specific kinds of 

violations, it can get the greater search.105 There are adverse ramifications for 

receiving this procedure which incorporate a greater danger of ethnic inspiration and 

burden for the poverty stricken litigant. Plea bargain can be employed as some 

methods for compromising somebody into arguing with a particular goal in mind. Plea 

bargaining, especially in the U.S., has now turned into a necessary piece of the 

criminal equity framework. Most constitutions accommodate the security of people’s 

rights against discretionary detainment by the State just as guaranteeing that one's 

freedom is ensured by certain criminal equity shields.106 Adversarial frameworks of 

equity place more prominent accentuation upon the honour of a jury hearing.107 Inside 

these frameworks, the request deal, has flourished as an investigative strategy and, 

difficulties of forming of an idea for the attendance and conduct of a hearing.108 

The presumption of innocence is disbanded by the utilisation of plea bargaining. John 

Langbein archives in "Torture and plea bargaining" how the improvement of torment 

as a method used to earn admissions, has made ready for advancement of plea 

bargaining.109 Langbein additionally contends that the imperfections with plea 

bargaining are different.110 Expressing that insofar as there is a system by which one 

might get an oversight of blame, the need to defeat the assumption of not guilty, is 

repetitive. Langbein is a solid follower of the 6th adjustment appropriate to a 

reasonable hearing. Lippke, nonetheless, surrenders that in certain conditions the 

utilisation of the plea bargaining component has profits which are that the hearing 

system is progressively practical and productive.111 Lippke, not at all like Langbein 

thinks that there are components of the plea bargain that merit saving.112 
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3.2 THE GROWTH OF PLEA BARGAINING BENEFITS AND INTERESTS IN THE 

ENGLAND  

 
The United Kingdom plea bargaining guidelines and practice were well-known in the 

principles of the Turner case. The Turner case established rigorous standards 

expressing that it was inadmissible for instance that, 

"A judge must not show which verdict he intends to give. An explanation to confess on 

a charge that the judge will force a punishment, yet on a sentence subsequent to a 

confession to a charge he would force a plainer verdict which will not be made. This 

process can be considered to be an unwarranted burden on the defendant and 

therefore denying him of that total opportunity of decision, which is fundamental."113 

There were pleas to change and loosen up plea bargaining procedures all together so 

that they mirror the truth of recent occasions. Schedule 3 of The Criminal Justice Act 

2003, actualised after the Turner choice, empowers a respondent to demand a sign of 

the most extreme punishment, if they somehow happened to confess at that 

organize.114 On the off chance that a sign is given, it is authoritative on the court. On 

account of Goodyear, the Court of Appeal secured an extra rule for delivering of a sign 

of the probable verdict, in a specific charge. The court in Goodyear held that:  

 

"The judge ought not to be welcome to show a sign based on whatever might give off 

an impression of being a 'plea bargain'.115 He ought not be questioned or come to be 

associated with discourses connecting the adequacy to the indictment of a specific 

plea or bases of confession and the verdict that may be forced and he ought not be 

solicited to show stages from verdict that he might have as a primary concern 

contingent upon conceivable various pleas."116 

 

The United Kingdom still keeps up this bogus division that the symbol of verdict has 

no association with the plea bargain that is hard to keep up when a litigant plans his 

choice to confess, or not to confess, on the probability of the verdict that they are 

probably going to get as discipline. Plea bargaining that occurs in the United Kingdom, 

however is seen with doubt and isn't well known. Notwithstanding the Goodyear runs, 

the Sentencing Guidelines Council Reduction in "Sentence for a Guilty Plea Guideline" 

                                                           
113 doktori.bibl.u-szeged.hu 
114 Schedule 3 of The Criminal Justice Act of 2003 
115 doktori.bibl.u-szeged.hu 
116 webjcli.org 



44 | P a g e  
 

(2004) builds up the act of the respondent accepting a 33% decrease in their general 

sentence in the event that they concede at the most readily accessible chance. Charge 

bargain, where the indictment withdraws a charge, are furthermore utilised by the 

arraignment to guarantee a confession to the charge.117 

 

The United Kingdom has likewise created rules for additional guideline of plea bargain 

in Severe Fake Offenses. The Attorney General has distributed rules expressing that 

the procedure must just initiate when the respondent is alerted, with all discussions 

chronicled and composed. In the event that an understanding has been agreed to, this 

must be submitted to the court and recorded as a hard copy.118 This understanding, 

be that as it may, isn't mandatory to the court of law and may be superseded whenever 

considered not suitable for the circumstance especially when the punishment does not 

match the offence.119 

 

These rules likewise build up the direction of prosecutors during these hearings. They 

should act, "straightforwardly, reasonably and in light of a legitimate concern for 

equity". Equity is the main component to the plea which is being esteemed by the court 

as being proper. The confession will be gotten to on the off chance that it mirrors the 

reality of the offenses and on the off chance that it permits the people in question and 

different entertainers in the criminal equity framework to keep up confidence in the 

result of the unlawful equity procedures. It is basic that a definitive plea which is agreed 

to, doesn’t make a joke of the general plea and it should not be nonsensical and 

unseemly to the seriousness and earnestness of the perpetrated offence.120 

 

The act of plea bargaining isn't profoundly respected inside the U.K. legitimate 

frameworks, as it seems to forgo the adversarial standards. It is odd that plea 

bargaining, that started inside an accusatorial framework, is tough to apply in an 

interrogative framework, if it doesn't have the attributes of an accusatorial act. The two 

fundamental abhorrent results of plea bargaining are such that it debases the 

privileges of the respondents and that the training enables litigants to sidestep severer, 

tougher decisions and at last sentences.121 
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Plea bargaining disintegrates the rule of equity of supports among those hearing, and 

defence. In so doing a plea bargaining attempts to dent the privilege to a reasonable 

preliminary of the respondent. The plea bargaining procedure can by implication rebuff 

the litigant for practicing their entitlement to a trial. On the off chance that the litigant 

decides on a plea bargain, at that point the indictment may have no proof or argument 

tried in court contrary to the respondent. The argument against the respondent doesn’t 

need to be demonstrated. In this circumstance, the litigant needs to decide whether 

the plea proposal is a level-headed decision.122 

 

Faultfinders, for example, Langbein, Rauxloh and Bibas assert that the contention that 

the respondent might beneficially utilise the plea bargaining to maintain a strategic 

distance from a stricter sentence, must be substantial if the litigant can settle on an 

educated decision. This incorporates the capacity to put together their choice with 

respect to the pertinent lawful issues, the results of a higher sentence, etc. Obviously, 

there is a huge inconsistency and shortage in Europe for the respondent to get to 

fundamental legitimate advice. Excellent lawful insight is even odder and rare. This 

fortifies and reinforces the principal plea bargaining analysis. In that capacity the 

litigant is put at an impressive inconvenience with respect to key rights and 

opportunities. Their standard of balance of arms are encroached. This is an all-

inclusive issue and is regardless of the kind of legitimate framework set up.123 

 

A severe uneasiness with respect to this framework is that innocent respondents 

confess. Moreover, a liable respondent, who decides not to confess, has the likelihood 

that he/she will be dispensed a severer punishment than one properly relevant. This 

is on the grounds that the court would esteem that it’s time was squandered by 

practicing their entitlement to a preliminary. One conceivable outcome would be that 

litigants are rebuffed for needing a public hearing. Plea bargaining is colossally 

disagreeable in the United Kingdom media, and opens ways in which litigants can get 

away from their charges. The United Kingdom Ministry of Justice, on the most recent 

days of their conference on lawful guide cuts, declared that money related motivations 

will be given to legal advisors who urge their customers to concede early. These 

monies related impetuses will equally influence the crown court cases and justice. The 

London Criminal Courts Solicitors Association (LCCSA) has expressed that there are 

                                                           
122 doktori.bibl.u-szeged.hu 
123 doktori.bibl.u-szeged.hu 
 



46 | P a g e  
 

a few cases in the crown court where, if the customer concedes the legal advisor will 

gain a 75% charge increment. In the United Kingdom legal advisors are as of now 

committed to educate their customers regarding the advantages of a timeous 

confession to the charge. The motivations and impediments for a plea bargaining and 

the trial are totally inconsistent with the standards of equity.  

 

These rate cuts were mostly felt by the attorneys of which cases continued to the 

hearing. A comparative practice as of now occurs in the United State of America. An 

ongoing report finished by the National Association of Criminal Defence Attorneys 

inferred that government which offers low remuneration and salaried tops for legal 

advisors, demoralize knowledgeable legal advisors from taking on court-delegated 

cases. Along these lines it urges attorneys to discard cases immediately if frequently 

involved with confession to the charge. It was obvious from the examination that the 

compensation tops altogether limit the quantity of attorneys accessible and willing to 

take on impoverished respondents. In undertaking as such the U.S. is developing a 

framework whereby attorneys lose cash each and every time they speak to a poverty 

stricken litigant. This framework, whenever left immaculate, makes a joke of the rule 

that all have equivalent entrance to the justice system.124 

 

Alge illustrates the refinements among the litigant in a genuine extortion charge and 

an accused of some other regular unlawful offense.125 There are indisputable 

protections accessible to the genuine extortion respondent, emerging from the 

guideline of plea bargaining. The most striking contrasts featured is that the genuine 

extortion respondent will no doubt be in a superior legitimate situation.126 The genuine 

extortion respondent is bound to approach a group of lawful specialists, ready to 

blueprint and feature the lawful and truthful subtleties of the case, bringing about the 

denounced having the option to settle on an educated choice. The litigant, accused of 

a typical criminal offense, state robbery, has an essential constrained alternative for 

the plea bargaining: no jail period or a decrease in jail period. These litigants have no 

the entrance to a similar degree of lawful guidance (because of money related 

impediments) to settle on an educated choice practically identical to the respondent in 

the genuine misrepresentation charge. The United Kingdom exemplary of plea 
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bargaining possesses a defence and the arraignment going into exchanges on the 

kind of punishment that the litigant should get on the off chance that the person 

confesses to a lesser offense. The talks are, partially, driven by the quality of the 

arraignment case and the nature of the proof available to them. Investigators, 

personally don't possess a considerable amount of power and impact in the 

condemning procedure. In terms of R v Goodyear, the Deputy Lord Chief Justice 

expressed that a judge must not be encouraged to show a sign of what might be, or 

will give off an impression of being a 'plea bargaining', 

declaring that:  

 

“He/she ought not be questioned or become engaged with dialogs connecting the 

agreeableness to the indictment of a plea or premise of a plea, and the punishment 

which might be forced. He isn't directing nor including himself in some plea bargain.”127 

 

The United Kingdom when contrasted with the United State of America, has minimal 

capacity for official plea bargain guideline on account of an absence of assurance of 

condemning results. The United Kingdom has the Sentencing Guidelines Council 

which likewise incorporates sections, for example, Guidelines on Reduction in 

Sentence for a Guilty Plea:  

 

“measured on a descending scales running from a prescribed 33% (where confession 

to the charge has been passed at the principal sensible open door in connection to 

the offense of which the verdict is forced), decreasing to a suggested one-quarter 

(where a hearing date has been scheduled) and to a suggested one-tenth (for a 

confession to the charge which is entered at the 'entryway of the court 'or immediately 

whereafter the hearing has started).”128 

3.3 THE VALUE OF PLEA BARGAINING  

 
Advocates guarantee that plea bargaining is supported on the grounds that it to a great 

extent reflects the outcomes that would have happened after an exceedingly managed 

preliminary procedure, limited to reflect vulnerability and arbitration costs. Plea 

bargaining is "effective" in rebuffing wrongdoing on the off chance that it accomplishes 

indistinguishable in general outcomes from preliminaries while consuming less assets. 
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Moreover, request deals are not deliberately out of line to litigants in the event that 

they just reflect limited outcomes from a preliminary procedure that we acknowledge 

as authentic. 

Researchers who are incredulous of plea bargaining, nonetheless, have likewise 

started to utilise this shadow-of-trial proficiency hypothesis to help contentions for 

cancellation or change of the norm. The discussion centres around hindrances that 

mutilate plea bargaining in manners that slant results from precisely limited preliminary 

results. These obstacles incorporate basic issues encompassing the plea bargaining 

process, for example, data shortages, organisation costs, poor lawyering, pre-

preliminary imprisonment principles, and unbending condemning commands, 

alongside the numerous mental handicaps of litigants, for example, "pomposity, self-

serving predispositions, forswearing systems and hazard inclinations." Those who 

have utilised the hypothesis of limited preliminary results to contend for the authenticity 

of plea bargain, have yielded that specific basic issues render numerous deals 

wasteful, and they have attempted to propose some unobtrusive arrangements. Be 

that as it may, commentators of plea bargaining have asked that the hindrances are 

adequately various and deplorable to require at any rate exceptional changes, if not 

the abrogation of plea bargaining. Scott W. Howe's article shields request dealing and, 

all the more critically, indicates why shadow-of-trial proficiency hypothesis neglects to 

appropriately gauge it’s viability.129 

As indicated by Howe, the preliminary results precisely limited for vulnerability and 

arbitration expenses are not the fitting standard of worthy outcomes from the 

viewpoints of rebuffing wrongdoing or of treating criminal respondents decently.130 In 

light of this end, cases of basic or mental obstacles that meddle with exact limiting 

have little importance to whether to cancel or change plea bargaining. While shadow-

of-trial proficiency hypothesis ends up implying that request dealing is typically 

wasteful and, in this manner, profoundly tricky, Howe's article battles that plea serves 

the interests of both society and criminal litigants. The article tends to the three focal 

worries about plea bargaining. Part II stands up to the analysis that bargaining 

regularly hurts the open enthusiasm by neglecting to force adequate discipline for 

wrongdoing. Part III spotlights on the case that bargaining viably punishes the activity 

of trial rights by respondents who are condemned after trial. Part IV tends to the case 
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that bargaining unduly forces or generally abuses litigants who concede, some of 

whom are guiltless. Each piece of the article demonstrates that the shadow-of-trial 

productivity hypothesis will in general befuddle instead of illuminate contemplating the 

issue. Albeit ordinarily wasteful under shadow-of-trial hypothesis, request dealing 

boosts merited discipline at a sensible expense and for the most part treats 

respondents reasonably.131 

The National Prosecuting Authority and judges work to guarantee that plea bargaining, 

in respect to hearings, doesn’t scam the open enthusiasm for discipline. Conditions 

shift starting with one purview then onto the next in regards to the idea of their political 

responsibility. In practically all counsel for state, District Lawyers are chosen, as 

hearing judges in most of the states. Indeed, also in states in which prosecuting 

attorney or judges are selected, chosen authorities for the most part delegate yearning 

attorneys who would like to be re-appointed or to be designated or chosen for another 

situation later on. They by and large give due respect to open worry about mercy in 

plea bargaining. Aside from their political aspirations, they should likewise feel for the 

view, normally fortified by wrongdoing is unfortunate casualties, that hoodlums ought 

to get their merited discipline. In light of these inspirations, prosecuting authority and 

judges would balance that which they see as the merited discipline, alongside the 

advantages they find in a manner by plea bargain. Authorities quantify merited 

disciplines in an unexpected way. The apparent advantages of a guilty plea shift 

starting with one case then onto the next, and wards fluctuate in regards to view of the 

need to advance guilty plea for the most part. Regardless, examiners and judges 

incline toward lengthier punishments to lesser punishments, up to the punishment that 

they accept the litigant really merits.132 Prosecutors and judges eagerly exchange 

some merited individual cases, to augment the disciplines they can verify. They should 

make this exchange in light of the fact that they have restricted assets. The exchange 

works, since feelings by jury trial require unmistakably a greater amount of their assets 

than bargained guilty plea, also in light of the fact that the two gatherings in a criminal 

case have motivating forces to stay away from the vulnerabilities of prosecution. 

Prosecutors and judges could attempt consistently to look for the greatest merited 

discipline, yet most respondents would request a jury trial, and, accepting no 

adjustments in the overseeing requirements, the framework would rapidly wind up 
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being deficient. Courts would essentially banish charges causing authentic cases 

being documented, because of the powerlessness to indict them. Moreover, the 

prosecuting attorney will not prosecute in order to get charges for real cases.133 Based 

on these conditions, judges and prosecutors expand discipline by broadening some 

mercy for a guilty plea. They acquire a specific conviction with some discipline for the 

current situation and enormous reserve funds that can be utilised to indict different 

cases.134 

3.4 REWARDS AND WEAKNESSES OF PLEA BARGAINING  
 

Plea bargaining is upheld and supported by the prosecuting authority and the 

respondent. Regarding the indictment, plea bargaining is basically advocated by the 

significant reserve funds in expense and time to completely arraign charges. Since it 

is more affordable and tedious than a packed balance hearing, particularly a jury 

hearing, prosecuting attorneys can arraign more individuals, be increasingly profitable 

in preparing cases and progressively compelling in acquiring feelings through a liable 

request.135 In light of this proficient, sequential construction system kind of equity 

framework, the state could enhance more violations to the unlawful code so the 

resident’s lifetime is considerably increasingly organized and directed. Meanwhile 

conceding, excludes the jury that will be impanelled for a complete balance hearing. 

Judges, and particularly prosecuting authorities, get far ready to make respondents 

proposals that they can't decline.136  

From the respondent's perspective, there is the bit of leeway now and again in respect 

of indictment and they get a more significant indulgent punishment than through a 

complete hearing, by collaborating with the prosecuting authority and by forgoing one's 

entitlement to a jury hearing. This increasingly merciful result isn't ensured. It relies 

upon various factors such as the quality or shortcoming of the proof that the public 

prosecutor may assemble, profitability of the data that the defendant can provide the 

law enforcement agents in the form of police and prosecuting attorney to capture and 

effectively arraign another person. In a specific sense, there is a bending of equity at 

this point. The more intricate the respondent was in the crime or the higher up the 

person in question was on the chain of importance of the criminal association, the 
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more significant the individual in question is to the prosecuting attorney and the law 

enforcement agency. In this way, the greater the probability those exchanges by the 

prosecuting attorney will effectively prompt generously decreased punishment. 

Different individuals, from a similar criminal syndicate, who just did requests and have 

no especially significant data to give are frequently sent to jail for longer timeframes 

basically in light of the fact that they are no incentive to the framework.137 This is one 

more part of the framework that improves the intensity of the prosecuting attorney in 

criminal litigation. Similarly, as the prosecuting attorney can improve the probability of 

a firm punishment against an unmanageable litigant, by heaping up criminal offences 

against that person so that the prosecutor can minimize the criminal offences to which 

the respondent can acquire a diminished punishment. It is called considerable relief.138 

The hindrance for the respondent is that plea bargaining is a type of coercion for plea 

of guilty. Inhabitants, who never interfaced with the equity framework, particularly as 

respondent, steadfastly trust that they could never at any point think about conceding. 

In any case, the truth of indictment might be very dissimilar to what individuals envision 

it to be, particularly if the state has an observer who is prepared to lie in help of the 

arraignment or conceivably solid incidental proof. By then, the defence lawyer, 

especially if the court of law designated a defence team, will ask the accused to 

consent to a reduced punishment as opposed to gambling on any lengthier one.139 In 

this manner, one's goals to remain on one's sacred rights to a jury trial may debilitate 

drastically.140 

3.5 FOLLOWERS AND CRITICS OF PLEA BARGAINING   

 

Plea bargaining has its followers and critics. It is scrutinised by both the traditionalist 

lawfulness camp and the liberal human rights camp for various consequences. Those 

who believe in applying law as it is, they often look at plea bargaining as a system 

which allows offenders to go free in the justice system without taking full responsibility 

for their actions. Subsequently plea bargaining in their point of views turns into a 

tragedy of equity in that it denies the victims, the casualties and the society of their 

opportunity to get genuine equity, while it supports the offender who is the criminal. 

Besides, along these lines as indicated by these commentators, plea bargaining 
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denies the network of the support from criminals that it merits in that lawbreakers are 

immediately come back to the roads to submit new and more gratitude to light 

punishments obtained through plea bargaining.141 

Moreover, critics state culprits are encouraged to proceed with an actual existence of 

wrongdoing since they depend on plea bargaining as a simple method to maintain a 

strategic distance from discipline and control and to beat the ‘rap’. Above all, 

moderators contend that plea bargaining, by definition, and the manner by which it 

seems to work, subverts the equity framework since it opens the doorway for the 

criminal to get much diminished sentences than should generally be given. In this way 

plea bargaining according to traditionalists, is a malevolent practice that undermines 

equity, denies decency, derides truth in condemning, leaves the network unprotected, 

denies residents of their entitlement to be sheltered and to have scoundrels removed 

the avenues.  In any event for a period crushes the retributive objectives of the criminal 

equity framework and at last alongside the madness safeguard is at the foundation of 

the spread and development of wrongdoing by giving a simple way out to the 

respondent and subsequently a motivator to connect with and proceed in a real 

existence of wrongdoing. Basically, the traditionalists' solid negative appraisal of plea 

bargaining depends on the apparent irregularity supporting the privileges of the 

respondent to the disservice for the privilege of society to be shielded from violations. 

Then again, plea bargaining is censured also by progressively liberal, radical scholars 

for an assortiment of consequences. The first of them is that plea bargaining is 

fundamentally a framework for effectively and proficiently railroad in the core to 

sentencing for wrongdoings. The criminal justice system is viewed as an apparatus 

stacked against the marginalised in light of its unpredictable and archaic procedural 

moves that require gifted, experienced and ex contemplative lawful help to go up 

against and deal with the accusation and spare the defendent from a guilty verdict. 

The lower white collar class and the poor can't manage the cost of prepared legitimate 

insight. Along these lines, they must choose the option to acknowledge the 

indictment's offer that could conceivably incorporate a decreased sentence and settle 

their legitimate desire for serving no prison time or a shorter correctional facility term.142 

Plea bargaining is supported and justified by both the government and the defendant. 
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For the prosecution, plea bargaining is amply justified by the substantial savings in 

cost and time to fully prosecute cases. Because it is less expensive and time 

consuming than a full scale trial, especially a jury trial, prosecutors can prosecute more 

people, be more productive in processing cases, and more effective in obtaining 

convictions through a guilty plea. Based on this efficient, “assembly line” type of justice 

system, the government can add more crimes to the criminal code so that the citizens’ 

life is even more controlled and regulated. Since pleading guilty eliminates the jury 

that would be impaneled for a full scale trial, judges, but especially prosecutors, gain 

much greater power over the conduct of the case, more control over the outcome of 

criminal cases, and are therefore more able to make defendants “offers that they 

cannot refuse.” 

3.6 PROFITS FOR PLEA BARGAINING BOTH IN SOUTH AFRICA AND ENGLAND  

It expels vulnerability from the lawful procedure. Respondents who take a plea bargain 

dispose of the vulnerability that a trial might carry. It is likewise an approach to remove 

the most extreme sentence that could be forced on the off chance that they were 

discovered guilty by a judge or jury. In the South Africa, almost 500,000 individuals 

are held in jail with charges, however are anticipating trial, which means they don't 

have a sentence. Plea bargaining speeds up this procedure.143 

It makes sureness for a sentence. Prosecutors are likewise taking a plea bargain when 

they take a respondent to trial. There is consistently an opportunity that the jury will 

declare respondent not guilty. By consenting to a plea bargain, it makes a sureness 

for a sentence. It gets that individual off the road or doles out a punishment that can 

in any case bring a proportion of equity. That enables prosecutors to pursue different 

cases, since they have additional time.144 

It very well may be a compelling arranging instrument. One approach to verify 

observers for a huge case is to offer a plea bargain that incorporates affirming against 

someone else. This procedure enables prosecutors to put everybody engaged with a 

genuine case that entails a jail sentence and enables them to seek after the greatest 
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sentence against the individual or individuals they sense are most in charge of a 

wrongdoing, when it happens.145 

It gives more assets to the society. In the event that a case is taken to trial, each 

policeman engaged with the inquiry that prompted charges might be approached to 

affirm during the litigation. Law implementation officials from different offices might be 

subpoenaed. Therapists might be approached to perform assessments over an 

individual's competency, Probation Officers can likewise be engaged with the case 

and every one of these individuals don't come at modest cost to the State. In England, 

there are reports that the expense of indicting and protecting a medication guilty party 

in the criminal equity framework might be over €70,000 per occurrence. In the event 

that there are only 10 cases this way, more than €700,000 in citizen supports will be 

spent. A plea bargain could diminish this expense to €4,200 for each case.146 

It decreases populace stages in nearby correctional facilities. Numerous who are 

anticipating preliminary are kept in prisons at the neighborhood level. These 

correctional facilities are typically kept running by city or region authorities and given 

little in the form of restoration, instruction, or treatment. They are holding focuses with 

a bed, food, and very little else. By plea bargain moving cases through the criminal 

equity framework quicker, it becomes simpler to give individuals the assets they need 

on the off chance that they wish to make alterations in their lives.147 

3.7 HARM THAT PLEA BARGAINING MAY CAUSE IN THE CRIMINAL JUSTICE 

SYSTEM OF THE COUNTRIES  

It eliminates the privilege to have a trial by jury. In the South Africa, each individual 

has a constitutional right to have a trial by a judge. Providing a plea bargain to maintain 

a strategic distance from this trial may appear to be a coercive endeavor to forgo those 

rights. Forcing a respondent into allowing a plea arrangement, could be considered 

unlawful. A respondent should consistently reserve the privilege to proceed with their 

case to hearing for a plea bargain to be a successful instrument.148 

It might prompt poor investigatory methodology. As 90% of cases in numerous wards 

go to a plea bargain rather than a trial, there is a contention made that this idea 
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prompts dull examination norms. Lawyers and law implementation authorities might 

not invest energy to set up a case since they have a desire that it will argue out. Rather 

than attempting to verify equity, the objective is to make an arrangement, and it could 

be contended that expecting an arrangement truly is not equity.149 

Regardless, it makes a criminal record for the honest. The innocent individual may 

consent to a plea bargain to cut their misfortunes. With this understanding it therefore 

means they will have a criminal record. They might be approached to serve time in 

jail. There might be fines or compensation to pay. Regardless of whether a plea 

bargain isn't acknowledged, there might be lawful costs to settle that might be more 

noteworthy than the expense of what a bargain proposes, which prompts an 

acknowledgment of an arrangement.150 

Judges are not mandated to pursue a plea bargaining settlement. The prosecutor and 

respondent may consent to a plea bargain, however, a judge can void that settlement. 

A judge isn't typically mandated to pursue a plea bargain. They can force lengthier 

punishments or choose that no punishment ought to be forced. A judge can likewise 

oblige a case to go to trial on the off chance that they feel that a plea bargain is being 

obtainable in mala fade. 

Plea bargains wipe out the opportunity of an appeal. On the off chance that a case 

goes to trial and a respondent loses, there might be a few grounds whereupon an 

appeal might be documented. Since a plea bargain necessitates a respondent to 

confess to the charges, despite the fact that they are decreased, it dispenses with the 

capacity to record an appeal in practically any situation.151 

It gives delicate equity to the liable. Much of the time, a plea bargain gives a lesser 

punishment to somebody, regardless of whether they might be guilty. It very well may 

be treated as a getaway course for a prosecutor. Some might contend that a guilty 

plea and an ensured punishment isn't equivalent to being discovered guilty and having 

an exact sentence forced.152 
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3.8 CONCLUSION  

The conclusion, points to the way that the job of the assumption of not guilty in the 

plea bargaining connection has been sadly disregarded. This has turned into a lawful 

dark gap that, when gone into, results in legitimate vulnerability where a respondent 

as opposed to getting assumed innocent is assumed to be guilty. It is the miserable 

truth that a few respondents confess when in undeniable reality they are innocent. 

Others might be liable of a different inquiry to that they are being accused of. This thin 

use of the assumption of blamelessness does not adjust with the truth; that most cases 

are chosen before the real trial itself. This has made a legitimate misrepresentation 

which is being sustained in that the litigant is some of the time being induced not to 

practice their established and basic right to a fair hearing. Moreover, and perhaps 

more disturbingly is the way that respondents have not just postponed certain 

technical insurances they are likewise deferring the privilege to be treated as not guilty 

until demonstrated that indeed they are guilty as charged. This process has some 

expansive ramifications for the appeal. 
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CHAPTER FOUR  

4. COMPARATIVE STUDY OF THE PLEA BARGAINING IN SOUTH AFRICA AND 

ENGLAND  
 

4.1 PLEA BARGAINING IN SOUTH AFRICA  

 

Researchers are uncovering that plea bargaining is a broadly spread occurrence. 

Figures to back the analysts' finding are elusive. 

4.1.1 Development in South Africa   

 

Numbers on plea bargaining in South Africa are uncommon to discover. The South 

African Law Commission, in a relative review alluded to the United State of America 

whereby 85% to 95% of all offences were discarded through confession to the charge, 

for the most part as a consequence of discussions.153The commission affirmed that 

there is no factual investigation identifying  the pervasiveness of plea bargaining and 

how much the technique is utilised to maintain a strategic distance from hearings.154 

Plea bargaining is an option in contrast to long and exorbitant criminal hearings. Plea 

bargaining offers various points of interest to any overburdened court framework. It 

might be compactly depicted as a system in respondent trades by confession to the 

charge for a reduction by the court or the arraignment. These discounts may 

incorporate the withdrawal of specific offences, the acknowledgment by confession to 

the charge, which is reduced, or the retention of a solicitation for a particular worrying 

punishment.155 This commitment centres around the South African experience, a 

couple of conditional proposals for a hearing exercise on formalised plea bargaining. 

4.1.2 North Western Dense Concrete CC and Another v Director of Public 

Prosecutions, Western Cape 

 

The judgment delivered in the case of North Western Dense Concrete CC and Another 

v Director of Public Prosecutions, Western Cape confirmed that plea bargaining is a 

rooted, believed and adequate method of accomplishing a settlement of a dispute (lis 

pendens) concerning the state and the respondent in South African law.  

                                                           
153 South African Law Report, Project 73 (2001) para 27 
154 South African Law Reform, Project 73 (2001) para 3.13 
155 Du Toit and Snyman: Plea bargaining in South Africa: The need for a formalised trial run (2001) 



58 | P a g e  
 

4.2 Comparative Look at Plea Bargaining in South Africa and England  

4.2.1 Accepting a Plea of Guilty  

 

a)  South Africa  

The process for the sentence of a respondent without a hearing where the confession 

to the charge, has been depicted as the sine qua for the effective administration of 

justice. Part 17 of the Criminal Procedure Act 51 of 1977 administers the confession 

to the charge at a summary hearing. All the more explicitly, section 112 of the Act 

permits a managing judge, local justice or judge to convict a respondent for the offence 

which he/she has conceded on the plea, given that the examiner acknowledges that 

plea and the presiding judge or official is of the view that the charge does not justify 

detainment or some other fine in excess of R1500.00. The presiding official is then 

ready to enforce any capable punishment. 

In the event that the presiding official is of the belief that the crime merits detainment 

or the other type of imprisonment with no choice of payment of a fine, or a fine in 

excess of R1500.00, he/she should scrutinize the respondent based on the supposed 

actualities so as to determine whether the respondent does for sure concede the 

claims in charges to which he/she has confessed. In the event that the presiding official 

is sure that the respondent is guilty for the offence to which he/she confessed, at that 

point he/she may convict the charged and force any equipped punishment. That 

enquiry can likewise be directed in line with the prosecutor’s instruction.156  Again it is 

possible to replace the questioning which has been, that should be given into court. In 

a composed report the respondent provides the certainties which are conceded and 

confessed. The court can sentence on the quality of the documentary evidence, 

instead of the questioning. The presentation of a printed report does, in any case, not 

block the court from putting any inquiries to the respondent.157 Despite the fact that 

this section administers the acknowledgment by confession to the charge with the 

prosecutor absolved from displaying proof, it does not block the court hearing proof on 

any of the charges for the reasons of deciding a suitable punishment.158 

It is furthermore, workable for the prosecutor to acknowledge a confession to the 

charge on lesser allegation if an offence is furthermore an able decision on the first 

                                                           
156Criminal Procedure Act 51 of 1977 section 112(1) (b)  
157 Criminal Procedure Act 51 of 1977 section 112 (2) 
158 Criminal Procedure Act 51 of 1977 section 112 (3) 
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charge.159 On behalf of the counsel for the defence, these arrangements make it 

conceivable to discard an issue without having any certainties of the issue unveiled to 

the court. Likewise, even where certainties must be revealed, the section 112(2) 

articulation can be used to decide the rendition of the realities the managing official 

will see as right.160 

b)  England  

Plea bargaining is permitted in the legal procedure of England and Wales. The 

guidelines express that the earlier the confession is entered, the more critical the 

discount to the punishment. The utmost extraordinary refund permitted is 33%, for a 

plea entered at the soonest arrangement. There is no base refund; risk application 

entered on the essential suitable day of the hearing would be ordinarily give a 

concession of one tenth. The concession can now and again incorporate changing the 

kind of control, for instance, replacing a prison punishment for system organization. 

Plea bargaining in District Court hearings is enabled just to the extent that the 

prosecutors and the magistrates can agree that the respondent will admit to a reduced 

charge and the prosecutor will drop the rest. Nevertheless, despite the way this isn't 

driving a plea bargaining, in cases under the vigilant gaze of the Crown Court, the 

resistance can request a sign from the judge of the possible most outrageous 

punishment that would be constrained should the defendant concede. 

By virtue of hybrid offences in England and Wales, the decision whether to deal with 

a case in District Court or Crown Court isn't made by judges pending a plea that has 

been entered. A respondent is as such powerless to yield as an end-result of having 

a case overseen in District’s Court (which has slighter sentencing powers). 

Respondents might need to concede to a few, yet not all, of the offences. On the other 

hand, they might need to concede to an alternative charge, perhaps not as severe, 

since they are conceding just part of an offence. 

Prosecutors must simply admit the respondent’s plea if: 

a. the high court can authorise a punishment which equals the reality of the 

culpability, especially where the exasperating highlights are noted;  

                                                           
159 Du Toit and Snyman: Plea Bargaining in South Africa: The need for a formalised trial run 
160 Du Toit and Snyman: Plea Bargaining in South Africa: The need for a formalised trial run 
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b. the plea empowers the high court to make a seizure request in proper cases, 

where a respondent has profited by criminal behaviour;  

c. the plea furnishes the high court with satisfactory influence to enforce other 

subordinate requests, remembering that these can be made with certain offences 

but not with others 

Specific consideration should be taken when bearing in mind pleas which would 

empower the respondent to evade the burden of a required least punishment. 

Prosecutors should never allow a confession to the charge just because it is 

opportune. In thinking about whether the pleas presented are worthy, prosecutors 

ought to guarantee that the welfares as well as, where conceivable, the opinions of 

the casualty or victim, or in suitable charges the perspectives on the casualty’s family, 

are considered while choosing whether it is in the interest of the public to agree to take 

the plea. Notwithstanding, the conclusion rests with the prosecuting authority. 

Clarity must be provided to the court of law on what premise if any, a plea is 

progressed and acknowledged. In situations where a respondent confesses to the 

case yet based on certainties that are unique in relation to the arraignment charge, 

and where this might fundamentally influence punishment, the court ought to be 

welcome to hear proof to figure out what occurred, and afterwards punish on that 

premise. 

Where a respondent has in the past shown that they will request that the court to 

accept a transgression, however, refuse to concede that transgression of law at court, 

prosecuting attorneys will think about whether an indictment is necessary for that 

transgression. Prosecuting attorneys ought to give a clarification to the counsel for 

defence as well as the court that the indictment of that transgression might be liable 

to further survey, in meeting with the law enforcement agency or different prosecutors 

at every possible opportunity. 

4.2.2 The Practice of Plea Bargaining  

 

a)  South Africa  

In dealing with plea bargaining, the counsel for the defence should be prepared with 

the directions before his or her customer goes into a procedure of discussions with the 

prosecuting attorney. In this present constitutional dispensation both know about the 
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certainties presented in the police docket and both have an understanding of their 

separate probabilities of achievement in case the bargaining procedure is not effective. 

The counsel for the defence endeavours to either confess to a lesser offence or to 

concede to the main offence on an alternative premise both with the point of eventually 

affecting the sentence. The prosecutor with the peril of quittance in the back of his/her 

brain, endeavours to verify a confession to the charge on the basic that the ethical 

accountability of the respondent’s activities must be replied to by the correctness of a 

conceivable punishment. 

This implies an arrangement might be reached on the charge as well as on the 

actualities set under the steady gaze of the court. From convicting as the norm, the 

court affirmed plea bargaining in the accompanying indisputable terms. Up until a plea 

is officially offered the prosecutor remains dominus litis and the court can't keep a 

prosecutor from accepting a plea. For all intents and purpose the court will 

undoubtedly force a punishment based on the concurred realities. In actual fact, it has 

been held that the court isn't permitted to take over any extra realities once a 

respondent has conceded and presented a confession to the charge as far as section 

112 (1) (b) of the Criminal Procedure Act is concerned.161 

b)  England  

In spite of the fact that it is very evident that there’s no exceptionally arranged system 

of plea bargaining in England, in the sense where such a framework is to be found in 

numerous courts in the United States of America, numerous respondents in 

Birmingham appeared to have been engaged with a procedure that takes after plea 

bargaining, more keenly than has been accepted. The quintessence of plea bargaining 

is the idea of a particular punishment concession as an end-result of a confession to 

the charge.162 

In a peripheral case, a respondent person or organization might now and then confess 

to an offence in which the accused is charged, so as to limit the danger of the judges 

sending the case up to the Crown Court. The benefit of taking a charge to be managed 

by the judges, is that their punishing prowess is restricted such and the of Crown 

Court’s are definitely not. A reduced fine can be normal in the justices' court than in 

the Crown Court. 

                                                           
161 Du Toit and Snyman: Plea Bargaining in South Africa: The need for a formalised trial run 
162 John Baldwin and Michael McConville: Plea Bargaining and Plea Negotiation in England (1979) 
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A standard of penalising discount is likewise founded in English law. Reductions on 

charges will, for the most part be given to the individuals who confess. The standard 

has additionally been reflected in ss.144(1) and 174(2)(d) of the Criminal Justice Act 

2003, which expects courts to consider the phase in the procedures at which the 

respondent showed his or her aim to enter a confession to the charge and the 

conditions under which it would be given. 

The Sentencing Council has delivered another conclusive rule on decrease in 

punishment for a confession to the charge, with effect from June 2017. The present 

degrees of decrease for guilty pleas have not been altered. The greatest is as yet 33% 

decrease on the punishment that would have been approved after a challenged 

hearing. What's more, the most extreme requests entered were stays of one-quarter, 

decreasing to a tenth upon the arrival of hearing. Legal counsels have communicated 

the dread that these arrangements will urge those innocent to concede and worry that 

the phase at which a respondent must confess to get the greatest punishment 

decrease, is too soon to permit significant evaluation of the proof and lawful advice. 

Past direction expressed that greatest credit ought to be given for confession to the 

charge offered at "the most readily accessible chance", so judges held some caution 

with respect to when it was "sensible" for a respondent to have confessed. To get the 

full third decrease a respondent must confess at the "primary phase of proceedings". 

This is characterised as the session where a plea or sign is looked for. For most 

respondents, this will be in the judges' court and will be the principal hearing for their 

case. 

 4.2.3 Enforcing a Plea Agreement  
 

a)  South Africa  

The subject of the plea bargaining and the results thereof is without a doubt res nova 

in our law. The courts are generally hesitant to meddle with the basic leadership of the 

Director of Public Prosecution (DPP) and the plea agreement is actually that an 

obligatory and enforceable arrangement, the terms of which the court will arrange any 

of the parties to the plea agreement to agree to.163 The court will possibly mediate if 

justice directs that it does as such, and in deciding if such intercession is required, the 

court will consider constitutional rights and values. 

 

 

                                                           
163 Du Toit and Snyman: Plea Bargaining in South Africa: The need for a formalised trial run 
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b)  England  

English law does not force or generally unfortunate prosecutorial strategies in plea 

bargaining, nor does England fundamentally confines plea bargaining. Indeed, the 

English criminal justice system embraces plea bargaining. The judicial sentencing 

rules approve reductions for confession to the charge of up to 33%; not exactly a post-

trial punishment. Furthermore, England has a lot of plea bargaining applications in it’s 

criminal justice framework.  

4.2.4 The Director of Public Prosecution  
 

a)  South Africa  

The prosecutor remains in an exceptional rapport to the court. It is normal that he/she 

be deceitfully reasonable in all communications with the respondent. What's more, the 

Constitution orders all structures and functionaries of the state to offer impacts to such 

rights as the privilege to managerial activity that is reasonable and sensible and 

requests that they regard the rights presented in the Bill of Rights. Against this 

background of the established goals the DPP is likewise managed autonomously from 

the official. The NDPP sets down the prosecuting policy. Such a policy has been 

figured and dispersed to every one of the workplaces of the DPP for execution and the 

point of the arrangement is to set out the manner by which the indicting specialist and 

individual prosecutor should practice their discretion. In South Africa, the prosecutor 

has the discretion to go into dealings with the defence before the initiation of the formal 

proceedings in court. A few authors have communicated their concerns for the 

liberated discretion with which prosecutors are entrusted, in respect of whether an 

individual associated with criminal conduct ought to be indicted or not, and if ever 

arraigned, on what charges, and under the steady gaze of which court. 

The prosecution policy, in any case, makes arrangement for the acknowledgment of 

confession to the charge in inadequate terms: -  

an idea by the defence of a confession to the charge on less charges or on a lesser 

allegation might be satisfactory, given that: -  

 

 The plea to be acknowledged is perfect with the evidential quality of the 

indictment case;  

 Those charges give a sufficient premise to a reasonable sentence, considering 

every one of the conditions of the case; and  
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 Where suitable, the perspectives on the accuser and the law enforcement 

agency just as the interests of justice, including the need to keep away from an 

extended hearing, have been considered. 

 

To these measures likely could be included those suggested by the South African Law 

Commission: -  

a) that justice be done to the respondent;  

b) that the public trust in the lawful framework ought to be kept up; and  

c) that no encroachment ought to be made on the security given to the respondent by 

the present framework. 

These measures have the outcome that the prosecutor is still managed a lot of caution 

identifying with the acknowledgment of pleas: - the administrator chose not to meddle 

with that discretion, leaving the fundamental roads open for natives oppressed by 

apparent misapplication of that discretion to acquire change. 

 

b)  England  

The DPP is the leader of the Crown Prosecution Service in England and Wales. The 

DPP is selected by and responsible to the Attorney General yet is free of Government. 

The Code for Crown Prosecutors (the Code) is dispensed by the DPP under section 

10 of the Prosecution of Offenses Act 1985. This is the 8th edition of the Code and 

substitutes every single prior version. 

The DPP is the leader of the Crown Prosecution Service (CPS), which is the vital 

public arraignment administration for England and Wales. The DPP works 

autonomously, under the Superintendence of the Attorney General who is responsible 

to Assembly for crafted by the Crown Prosecution Service. 

The Code offers direction to prosecutors on the broad standards to be connected when 

settling the resolutions about indictments. The Code is dispensed basically for 

prosecuting attorneys in the CPS however different prosecutors pursue the Code, 

whether through show or in light of the fact that they are obliged to do as such by law. 

 

 



65 | P a g e  
 

In this Code:  

a) "Accused" is utilised to depict an individual who is under thought as the subject 

of official criminal proceedings;  

b) "Respondent" is utilised to depict an individual who has been charged or 

subpoenaed;  

c) "Wrongdoer" is utilised to depict an individual who has conceded coercion with 

regards to the responsibility of an offense, or who has been discovered liable 

in a courtroom.  

d) "Casualty" is utilised to portray an individual who is harmed or killed as a result 

of a crime, or the plaintiff for a situation indicted or being considered by the CPS 

4.2.5 Criticism Levelled Against Plea Bargaining  

 

a)  South Africa  

Plea bargaining has likewise, in different purviews, vested general society with the 

impression that equity can be purchased by the individuals who manage the cost of it. 

Thus, care ought to be taken to stay away from the production of a feeling that justice 

can be purchased. 

 

It is aphoristic that justice must not exclusively be done, however, should plainly be 

believed to be done. Along these lines, courts should consistently guarantee that 

nothing happens which may make the feeling that there is any inappropriateness, not 

to mention any defilement, or to some degree underhand strategy for controlling 

justice, regarding the conducting of any legal proceeding. 

 

It is prudent to build up various rules as to situations in which the burden of sentences 

other than detainment are inadmissible. Variables that might be thought about in the 

advancement of such rules incorporate a number of prior convictions and the sort of 

offence committed. 

 

It might likewise be anticipated to set down ‘nitty gritty’ rules regarding whether the 

prosecutor may consent to favour a particular punishment, whenever proposed, or 

may only leave punishment in the discretion of the court, without putting any further 

pertinent information under the scrutiny of the court.  
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The following matching rules in this regard have been recommended: -  

 

a) that the charges settled upon endure a sensible correlation to the idea of the criminal 

behaviour of the respondent; and  

b) that those charges indicate a punishment suitable to the conditions; and  

c) that there is adequate proof to enhance those charges 

 

It has additionally been debated that the de-mystification of the plea bargaining 

process and the elimination of all components of confidentiality from it, are essentials 

to rendering plea negotiations a satisfactory part of the justice system, which will add 

to public trust in the tradition. 

 

The other disparagement levelled against plea bargaining is that, in expectation of the 

plea bargaining procedure, prosecutors charge the respondent with numerous and 

more severe offences, than is justified by the evidences. It has been recommended 

that the DPP creates rules on precisely which viewpoints might be consulted during 

the time of plea bargaining. Regardless of whether the prosecuting authority may 

renounce the privilege to indict the defendant on further offences for a crime of 

comparable nature, it may indict on information originating from a similar police 

examination, at a later stage. 

 

The law enforcement agency as often as possible experiences a very low morale 

based on the way in which plea bargaining creates the feeling that the prosecutor 

compromises their investigation. In spite of this discernment, it was established, in an 

observational study on plea bargaining in South Africa, that there is no uncertainty that 

the police endeavour to influence the confession to the charge by an offender, most 

outstandingly through endeavours to get an admission.164 

 

One of the principle contentions against plea bargaining is that the method represents 

an exchange of the court's judgmental capacity to the prosecutor. This risk is 

prevented in South Africa by the particular sentencing regulations and the court's 

authority to intercede in a plea bargain on the conditions mentioned above. 
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Moreover, it has never been proposed that the circumspection of the court as far as 

section 112 ought to be discarded. It is argued that, whatever the idea of increasingly 

formalised plea agreements, the process under section 112 must stay unaffected, as 

it makes the fundamental component for the court to fulfil itself of the attractive quality 

of the plea agreement. 

 

It is further presented that the proposition that the contract be reduced to writing and 

that the paper be presented to court, will discredit the complaint that the exercise of 

plea bargaining circumvent the courts. The wording of the South African Law 

Commission is endorsed.165 

 

b)   England  

The way that confession to the charge results in such a large number of cases being 

discarded without a hearing undermines the burden of proof which lies on the 

prosecution team; cases are not proven beyond reasonable doubt, before a jury. The 

high pace of confessions implies there might be minimal motivating force for the 

prosecution to guarantee that thoroughly prepared, solid and strong cases are brought 

to the hearing, which means flimsier cases are carried and with that, possibly 

increasingly innocent individuals are sentenced, which from a fair treatment point of 

view is one of the most key defects of a framework dependent on plea bargaining. The 

1993 RCCJ expressed that it was premature to assume that innocent individuals never 

confess in light of the possibility of the punishment discount. This conflicts with crucial 

standards of fair treatment and the privilege to a fair hearing, yet the Commission 

picked rather to put more prominent accentuation on urging the guilty to concede. 

Regardless of whether the innocent respondents would concede because of plea 

bargains is an argumentative discussion, however there is much reported, and 

methodologically solid, experimental evidence from both the USA and England and 

Wales which recommends it occurs; evidence which can't just be ignored; (Baldwin 

and McConville1977; Zander and Henderson 1993).166 Zander and Henderson found 

that in 53 cases resistance attorneys replied in agreement when asked whether they 

had concerns that the respondent for the situation may in reality be honest. If this were 

representative, and precise, it would compare to more than 1300 innocent 

respondents for each year confessing to the charge (1993, pp.138 – 139). Zander, 
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nonetheless, has composed that 'so far as should be obvious, few are probably going 

to be believed to be a reason for worry', on the premise that upon closer assessment, 

most were cases in which the attorney felt the respondent was insisting on innocence 

even against solid evidence, and was mirroring that worry on the survey, as opposed 

to his or her own conclusion.167 

Notwithstanding the danger of honest respondents confessing, sentence limits for 

confession to the charge punishes those respondents who choose to go to hearing, 

and put the indictment to evidence. It appears a practically outlandish point to 

question: in the event that we acknowledge that respondents reserve the option to a 

fair hearing, at that point it is unreasonable that they ought to get a more drawn out 

sentence upon conviction than what they would have done, had they conceded. To 

contend generally glaringly organizes offence control contemplations of expense and 

productivity over fundamental rights, yet this is the thing that progressive governments 

have done by supporting of the sentence discount and different enticements to 

confess. 

 For unfortunate casualties and different eyewitnesses, a further issue, and one which 

is by all accounts utilised as frequently to favour plea bargaining all things considered, 

is the effect that a confession to the charge, especially a negotiated plea, has on 

exploited people and different eyewitnesses. The White Paper Justice for All, which 

went before the Criminal Justice Act 2003 makes the presumption that early 

confession to the charge would be supported by exploited people, however, there are 

surely numerous unfortunate casualties who might lean toward 'their' respondent to 

confront a full hearing, be challenged by the evidence against them, and get a 'full' 

sentence, as opposed to 66% of a sentence. Fenwick writes that the excuse for the 

utilisation of the sentence concession has frequently been found in the attractive 

quality of saving eyewitnesses, especially injured individual eyewitnesses, the ordeal 

of a hearing (1997 p.26).168 In any case, since the victim’s opinion, while a late 

confession to the charge saves him the need to give proof and annihilates the dread 

that the preliminary will bring about a quittance, it doesn't mitigate the trial of holding 

up during the most distressing time – preceding, and at court hearings. Along these 

lines, as far as its legitimacy as a defence for the sentence concession, the injured 

individual or a victim focused contention, is at its most dominant, where there is an 
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early confession, and a formal graduated concession framework as proposed by the 

RCCJ to compensate early confessions, and as of now accommodated in the 2007 

SGC Guideline. In any case, as Fenwick (1997) contends, a reviewed confession 

could make extra weights on innocent respondents to confess, and exploited people 

have an enthusiasm for seeing the genuine transgressor sentenced. 

Victims of violent or sexual offences specifically may experience a feeling of 

abandonment by a system that is intensely dependent on charge bargain, may which 

result in assault with an aim to cause grievous bodily harm, being 'downsized' to 

common assault, offences of viciousness reinterpreted as public order offences, or 

rape respondents confessing to lesser sexual offences. Indeed, even where the 

transgressor concedes to the prosecution the way things are, victims might be 

frustrated when they discover that the transgressor's confession consequently 

qualifies him for a punishment concession. 

Whether plea bargains function to the benefit or to the detriment of victims, will at last 

be subject to the individual conditions of cases; Neither can be a general analysis of, 

nor defence for, the utilisation of plea bargaining. This in itself implies that the state's 

dependence on the alleged advantage to victims of prior guilty pleas, so as to validate 

measures which are in any event helpful for plea bargaining, is based upon 

temperamental establishments. 

4.2.6 The Role Of The Victims In The South African System Of Plea Bargaining 

and in the English Justice System 
 

a)   South Africa  

In the process of plea negotiation, the victim is often overlooked and may harbour 

reasonable protests to the exercise. It has been proposed that making a plea bargain 

public, when the plea process is performed in an open court, will allow any individual 

who has an interest in the process to track and verify such proceedings. 

 

In the United States at any rate three states have established statutes which empower 

the casualties to express their sentiment to the hearing judge before the reception of 

a plea bargain by the court. It has been proposed that following rules would set up a 

solid regulation in South African courts: -  

a) that the victim be provided with a chance to be listened to;  
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b) that the victim be educated regarding the plea bargaining procedures and 

processes and the potential substance of those procedures and processes, just as 

his/her rights to be taken into consideration; and  

c) that, if that right is ignored, a grievance may be held up and where there is objection, 

might be stopped; and  

d) that the casualty will not have the rights to appeal the decision against the court in 

reception or dismissing the plea agreement.  

 

The unfortunate victim in South Africa has an extra route open to him/her to seek after 

the prosecution of a supposed culprit through the personal prosecution procedure. 

This procedure is necessary when the DPP issues a certificate nolle prosecui.169 

 

b)  England  

In England, as in other common law adversarial jurisdictions, the plea bargaining 

process between the prosecution and the respondent may take place in a variety of 

circumstances, and can happen in a range for conditions and for a variety of reasons. 

Prosecutions frequently contain different charges of varying degrees of significance, 

sometimes communicated as alternative charges. Regularly, the respondent will 

consult with the prosecuting authority, proposing to concede to an offence with a lesser 

punishment if the more severe offence is withdrawn, or to confess to the more severe 

case if a settlement can be reached about the realities on which the plea is based. 

There might be an evidentiary issue that will make it hard for the prosecution to 

demonstrate a fundamental component of an offence, a lawful issue that undermines 

the quality of the indictment case, an issue with the accessibility, dependability or 

validity of vital prosecution witnesses, or some issue in the public interest that makes 

the resolution of the issue following negotiations about a fitting course to take (as 

opposed to continuing with hearing). 

The Victims’ Charter Act 2006170 (Vic) needs prosecutors to notify victims about a 
verdict to: 

 admit a guilty plea to a reduced transgression 

 considerably amend charges 
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 not continue with some or all charges. 

In any case, these commitments are not enforceable, and just require the unfortunate 

victim be knowledgeable regarding the verdict which has been made. There is no 

legislative prerequisite for the unfortunate victim to be engaged with the procedure 

prompting the plea agreement. The DPP's policy on objectives expresses, that when 

thinking about a confession to the charge, a prosecutor must have respect of the 

perspectives of unfortunate victims, among different issues also, a prosecutor ought 

to counsel the victims and the source, before the verdict of the prosecuting authority 

by a confession to lower offences. The perspectives of the victims are to be considered 

yet are not influential. Unfortunate casualties must be educated if an arraignment settle 

in a request of liable, 'paying little mind to whether the supplication of blameworthy is 

to lesser accusations'. Unfortunate victims can't uphold commitments provided in the 

prosecution rules.  

4.2.7 Common Law Justice System  
 

a)   South Africa  

In the common law justice systems, the procedure of plea bargaining has long been a 

recognised exercise utilised by both the counsel for the state and counsel for the 

defence. In South Africa, which to the extent its criminal procedure is concerned can 

be categorized as a common law system, the exercise of discussions before the plea 

was not structured by any resolution or approach, and was only sometimes called 'plea 

bargaining'. It needed formal acknowledgment as a pre-preliminary system that 

satisfied a particular purpose in the criminal procedure. Prosecuting attorneys are in a 

situation to drop a case and stay the prosecutions with no inquiries from the judges 

about what made them arrive at that particular decision.  

 

This casual and ancient routine, with regards to plea bargaining was formalised in 

2001 when the South African Criminal Procedure Act was altered to incorporate 

another provision, section 105A. Generally, the section codifies the exercise of 

negotiated pleas and simultaneously presents punishment agreements. This provision 

may be utilised for every criminal offence with assault and murder included. Therefore, 

plea bargaining does not have unified scholastic support, and has been marked by 

certain researchers as ethically suspect, unscrupulous and hostile to the standards of 

justice. The other scholars see plea bargaining as a method that gives irregular 
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chances to lazy specialists, whose point it is to take alternate ways in transit to 

completing the same number of cases every day, in their quest for more 

compensation. 

 

Given the unprecedented powers of the prosecution administration in practicing 

prosecutorial discretion in South Africa, recognise that prosecutors are fit and proper 

for negotiating an agreement by intimidating the offenders with the most extreme and 

maximum punishment that could be imposed by the court. In light of this, plea 

bargaining does conceivably embody some hazard whereby innocent individuals may 

concede to charges for which they are not liable, so as to avoid maximum sentences.  

 

With researchers communicating solid opinions against plea bargaining, it is important 

to look at the method in South Africa in closer detail. Would one be able to hold that 

there is merit in these restricting perspectives especially when the criminal justice 

system of South African is troubled with a substantial accumulation of cases? Is the 

exercise not rather a down to earth instrument to manage these cases? 

 

It is against this background that this study will look at the procedure of plea bargaining 

in South Africa. Plea bargaining’s uses or misuses, will be given a closer look and after 

that an assurance will be made regarding whether the procedure can be genuinely 

named as hostile or whether it ought to rather be embraced on the grounds of 

practicality. For the sake of completeness and fulfilment plea bargaining will be 

examined as it exists in its conventional sense combined with the recently endorsed 

statutory procedure. 

 

At the beginning, it ought to be acknowledged that plea bargaining has been utilised 

with incredible achievement in countries like the U.S as a dependable and pragmatic 

approach to clear case accumulations. Whatever it’s more extensive inadequacies 

might be, the procedure is obviously an instrument that facilitates the burden on the 

criminal justice systems and gives adaptability in sentencing. 

b)   England  

Custom-based law, likewise referred to as Anglo-American law, the collection of 

customary law, in view of legal choices and encapsulated in intelligences of chose 

cases, that has been directed by the English common law courts since the Middle 

Ages. Since it has advanced the kind of lawful framework presently found likewise in 
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the United States of America and in a large portion of the part conditions of the British 

Commonwealth of Nations now known as Commonwealth.  

English common law started in the King's Court (Curia Regis), in the early Middle 

Ages, a solitary regal court set up for a large portion of the nation in London at 

Westminster Close. In the same way as other early legal systems, it didn't initially 

comprise of fundamental rights but instead of procedural cures. The operation of these 

cures has, after a certain period, delivered the advanced framework where rights are 

viewed as essential over the system. Until the late nineteenth century, English 

common law kept on being grown, essentially by judges, as opposed to legislators. 

The common law of England was, to a great extent, made in some time after the 

Norman Conquest of 1066. The Anglo-Saxons, particularly after the succession of 

Alfred the Great (871), had built up a collection of standards looking like those being 

utilised by the Germanic people groups of northern Europe. Neighbourhood traditions 

represented most issues, while the congregation had an enormous impact in state. 

Offences were treated as incorrect, for which reparation was sought from the 

unfortunate casualty.171 

The Norman Conquest didn’t carry a prompt end to Anglo-Saxon law, however, a time 

of foreign rule by the for the most, part Norman heroes, created change. Land was 

distributed to medieval vassals of the lord, a large number of whom had united the 

triumph in view of this reward. Severe wrongs were viewed for the most part as public 

crimes as opposed to as private issues, and the culprits were sentenced to execution 

and relinquishment of assets. The necessity that, in instances of unexpected passing, 

the local society ought to distinguish the form as English ("Englishry" presentment and, 

thusly, of little record—or face overwhelming fines, uncovers a condition of agitation 

between the Norman winners and their English subjects.172 

The Normans communicated in French as a language and had built up a Normandy 

customary law. They did not have expert attorneys or judges; rather, educated 

ministers went about as overseers. A portion of the ministry knew about Canon law 

and the Roman law of the Christian church, which was created in the institution of 

higher education of the twelfth era. Canon law was applied in the English church 
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courts, however the restored Roman law was less effective in England than 

somewhere else, regardless of Norman predominance in government. This was 

expected, to a great extent, in the initial modernity of the Anglo-Norman method.173 

Norman tradition wasn’t just transferred to England; upon its landing, another 

assortment of standards, in view of neighbourhood conditions, developed. 

4.2.8 Forms of Plea Bargaining  

 

a)   South Africa  

So as to comprehend what can be consulted regarding a plea bargain agreement, it’s 

imperative to describe the concept plea bargaining and in doing so, to likewise 

examine how it is described in the law of different nations.  

In the United States of America plea bargaining is described in the following:  

Plea bargaining comprises of the give-and-take of authority reductions for a 

respondent's demonstration of personal-incrimination. Those reductions can identify 

with the punishment carry out by the judge or prescribed by the prosecuting attorney, 

the offense indicted, or an assortment of different conditions; they might be expressed 

or implied and they might continue from any figure of authorities.174 

 

In an article during the 1980s South African researchers described it as:  

'the act of surrendering the rights and privileges to go to hearing in return for a 

decrease in an offence, or potentially, sentence’. 

 

Notwithstanding which definition is favoured, plea bargaining remains a procedure 

practiced before the hearing where the two parties can arrange some advantage, 

which will be in the interest of justice, given that the offender concedes to the 

negotiated offence according to the agreement. Plea bargaining can be viewed as a 

kind of alternative dispute resolution. One of the most transformative criminal justice 

systems, the system utilised in Chile, though an inquisitorial system, sees plea 

bargaining as an alternative dispute resolution. The procedure comprises of 

negotiations between the prosecution and the defence and a total divulgence of all the 

proof that happens, and the last agreement is given to the judge who has the last 

authority over the punishment and who, at that point, additionally audits the proof. 

                                                           
173 www.britannica.com 
174 Esther Steyn, Plea bargaining in South Africa: current concerns and future prospects, 20 S. Afr. J. Crim Just. 206 (2007) 
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Curiously plea bargaining, in countries like Chile and Italy, isn't allowed in cases that 

carry a serious punishment. In comparison the procedure of plea bargaining in South 

Africa isn't constrained and can be utilised for all offences.175 

 

In the South African circumstance, the entire scope of potential results can be 

negotiated under the exercise of plea bargaining and it is practically difficult to restrain 

the extent of the negotiations. What follows is a list of a portion of the agreements that 

could be consulted between the prosecutor and the defence: 

 

1. A plea to the highest offence but based on the lower accountability, that is 

confessing dolus eventualis contrary to dolus directus; 

2. An extraction of charges against the accomplices on circumstance that the 

other suspects confesses to the offences; 

3. A provisional extraction of an offence on the basis of a proposal by the 

respondent to execute some responsibilities, for instance to appear for psycho 

therapy sessions or to do some work for free for the community; 

4. A bid to the court to dispose of a case in terms of section 112(1)(a) contrary to 

s 112(2) of the Criminal Procedure Act;176 

5. The delivering of a notice in terms of section 57A of the Criminal Procedure Act 

in terms of which the suspect may pay a guilty admission fee without further 

appearing in court; 

6. An arrangement as to the type of punishment that should be executed, for 

example a fine, suspended sentence, suspended sentence with explicit 

circumstances for its deferment; 

7. A duty not to pursue a punishment of straight incarceration; 

8. A duty to ask that the offender will be under 'house arrest' contrary to straight 

incarceration, a submission to apply for section 276(h) of the Criminal 

Procedure Act; 

9. A duty as to what evidences will be uncovered to the judge. 

 

Given this list it ought to be evident that it is practically difficult to stipulate each activity 

that could be negotiated or to restrict the activities that can be managed through the 

use of plea bargaining. It will be up to the prosecutor, and the counsel for the defence, 

to apply their minds to reach an agreement that advantages the interests of all parties 
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in the charge. It follows that an assessment of the potential advantages to the parties 

is essential.177 

 

b)  England  

There are different forms of bargaining Fact Bargaining, Sentence Bargaining, and 

Charge Bargaining, but the study will focus on the three stated above.178  

 

Fact bargaining  

This is a kind of plea bargaining that happens when prosecutors and respondents 

bargain over what variant of occasions ought to be stipulated to by the gatherings and 

displayed to the court as what occurred. A few statutes or sentencing rules determine 

that specific increments or decreases in the sentencing extent must happen if certain 

realities are demonstrated. For instance, a drug offense may carry a compulsory 

minimum punishment if the guilty party had an earlier drug felony, had a specific 

measure of drugs or assumed a supervisory role in a drug conspiracy. The prosecutor 

may consent to not stipulate that there was such earlier drug felony, that the 

transgressor assumed no such supervisory role in return for a guilty plea. Fact 

bargaining can likewise include the respondent stipulating to specific certain facts in 

return for specific concessions, so the prosecutor does not have to demonstrate those 

realities. 

Sentence bargaining 

Includes affirmations of lesser or alternative punishments as an end-result of a 

respondent's conceding. One of the most unmistakable types of sentence bargaining 

happens when the respondents concede to murder in order to escape the death 

penalty. 

Charge Bargaining  

This is a typical and generally known type of plea. It includes an exchange of the 

particular charges (counts) or violations that the respondent will face at the hearing. 

Generally, as an end-result of a plea of "guilty" to a reduced transgression, a 

prosecutor will drop the higher or different charge(s) or counts. 

                                                           
177 Esther Steyn, Plea bargaining in South Africa: current concerns and future prospects, 20 S. Afr. J. Crim Just. 206 (2007) 
178 Derbyshire P.: The Judicial Role in Criminal Proceeding, Oxford: Hart Publishing (2000) 
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4.2.9 Challenges Facing the Concept of Plea Bargaining 

 

a)  South Africa  

The best test confronting the concept of plea bargaining, is that it carries with it an 

inborn hazard, that offenders are not similarly treated and henceforth that there is no 

equal protection before the law. Section 105A provides for the counsel for state and 

the counsel for the defence to go into a plea and sentence agreement. This implies 

that those who are without Lawyers or Attorneys would be barred from the advantages 

of the procedure.179 It is along these lines that nothing unexpected that plea bargaining 

has been seen in South Africa as a practice that will just profit those who affluent. This 

view point is strengthened when Mark Thatcher, Roger Kebble and members of 

parliament appear to successfully bargain their way out of prison.  

The vast majority of the offenders showing up in the Magistrates’ courts are 

impoverished and can't bear the cost of representation and, as needs be, the 

procedure gives no advantage to them in spite of the way that, in a perfect world, they 

would be the principle recipients of a plea bargain. The South African Constitution 

provides for a just hearing in terms of section 35(3) and that ought to incorporate the 

right to get equal treatment. It tends to be argued that the plea bargaining method as 

presently practiced in South Africa brings about a noteworthy portion of our populace 

not accepting equal protection under the steady gaze of the law. With increasingly 

more underprivileged South Africans proceeding to expand their demands for an 

improvement to numerous features of their lives, the time will before long arrive when 

unrepresented respondents challenge the legality and constitutionality of plea 

bargaining legislation. One can possibly think about whether section 105A will endure 

constitutional scrutiny in the years to come.180 

 

b)  England  

Plea bargaining has created as a casual, and somewhat generally unregulated 

practice which implies that jurisprudential inquiries are as yet being detailed with 

respect to its legitimacy. Plea bargaining was proposed to aim at organised and severe 

offences, yet it, rather officialised the past corruption. It formalised corruption, since 

plea bargaining provides organised offence a layer of decency, where a genuine or 

profession a criminal might mastermind purchasing a request, instead of coordinating 
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an increasingly perplexing dismissal. This very idea that transforms the law into a 

product, instead of a given that all have as an approach justice regardless of their 

standing in the community. This move critical of the rule of law and due processes. 

The European Union (E.U) has been moderate in reacting to this widespread issue 

and has at last started actualizing a strategy for justice. This strategy, which kept 

running till 2014, incorporates six Commission mandates which all target refining the 

European harmonization of protection human rights. The orders were achieved in the 

way that there were expanding quantity of charges of external inhabitants inside the 

E. U. who were being indicted yet not really being ensured of their essential rights. 

Guidance has been integrated into the E. U. orders which require contributions by 

fellow countries. These dual mandates are a piece of a bundle suggested by the 

European Commission to refine the fundamental rights of respondents. 

 

The European Commission suggested the additional three orders in November 2013; 

the assumption of innocent; exceptional defences for youngsters accused and 

defendant in criminal processes having entrance to legal assistance. These orders are 

yet to be carried through. There are no orders, that explicitly talk to the exercise of 

plea bargaining. Regardless of this reality the recommended order on the presumption 

of innocence can have a huge effect upon the manner in which fellow countries utilise 

the act of plea bargaining. There are insufficient instruments set up to shield 

respondents from tumbling fowl of the cracks in entrance to justice, such as the 

prosecuting models of plea bargaining and the legal aid. 

4.3 PLEA BARGAINING IN ENGLAND  

4.3.1 Development in England  

 

Until lately plea bargaining in England was restricted. While the obstacle and the 

prosecution could negotiate, there was to be no bargaining with the judge, nor could 

there be any indication of sentence from the judge. This standard which had been 

officially seen since the 1970s came from the case of R v Turner. 

 

The jury shall, subject to the one exception insinuated in the future, never demonstrate 

the sentence which he is disliked to enforce. A clarification that, in a guilty plea, he will 

enforce a punishment anyway that, on sentencing subsequent to a guilty plea, he will 

enforce a serious punishment which otherwise would never be made. This could be 
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regarded to be unjustified load on the defendant, therefore preventing him of the total 

opportunity of decision basic.181 

 

As can be observed, the situation in England was that sentence indication was not 

allowed on the premise that it affected unduly on the choice of the offender in his 

thought for what plea ought to be offered. This prohibitive methodology has changed. 

In R v Goodyear the Court of Appeal re-evaluated its rigid position on sentencing by 

the judge.182 The court drew a peculiarity between an unsolicited indication of 

sentence from the judge and a conscious plea from an offender for an indication of the 

sentence: 

 

'In our judgment, there is a huge distinction between a sentence indication given to a 

respondent who has intentionally looked for it from the judge, and a spontaneous 

indication coordinated at him from the judge, and passed on to him by his counsel. We 

don't perceive any reason why a judicial reaction to a solicitation for information from 

the respondent ought to naturally be regarded to comprise of ill-advised pressure on 

him. The judge is basically consenting to the respondent's desire to be completely 

informed before settling on his own decision whether to concede or not, by having the 

judge's perspectives about sentence accessible to him, as opposed to the advice 

counsel may give him about what counsel believes the judge's view is prone to be. 

 

In effect, this basically substitutes the respondent’s real dependence on counsel's 

assessment of the presumable sentence with the more precise indication given by the 

judge himself. In such conditions, the forbiddance against the judge giving a 

spontaneous sentence indication would not be negated, and any resulting plea, 

regardless of whether guilty or innocent, would be voluntary. As needs be, it would not 

comprise improper legal pressure on the respondent for the judge to react to such a 

solicitation on the off chance that one was made. 

 

                                                           
181 Duncan Watson, The Attorney General’s Guide on Plea Bargaining in Serious Fraud: Obtaining Guilty Pleas Fairly? 
182 2005) 3 All ER 117. The facts of this case were as follows: G and his co-accused were workmen who developed a corrupt 

relationship with a council official, S, in relation to building work on council properties. G did not obtain work that would 
otherwise have been withheld from him, but rather paid out £3000 and did free work to 'keep S sweet' so that S would give 
them an easy ride in evaluating the quality of their work. The trial judge was initially reluctant to give G's counsel any indication 
of sentence, but upon being assured by both counsel that the case would be presented on the basis that G had not directly 
gained a corrupt benefit, the judge opined that 'this is not a custody case'. This having been relayed back to G, he changed his 
plea to guilty. However, after receiving further reports, the judge proceeded to sentence G to 6 months’ imprisonment 
suspended for two years and a £1 000 fine. The judge explained that he had meant to indicate that this was not a case for 
immediate custody. The appeal provided an opportunity to Lord Woolf CJ to reconsider the basic principles regarding sentence 
indications that had been previously established in Turner. 
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According to Esther Steyn in England, at present there is even a more prominent 

impulse to arrange a sentence indication in light of the ongoing rules set by the 

Sentencing Guidelines Council, recommending that respondents who confess ought 

to be compensated with shorter sentences. This implies even rough offenders would 

most likely guarantee a lesser sentence in offences where the evidence against them 

is overpowering. Comprehensively the Guidelines say, that in the event that a 

respondent concedes an offense, when they are convicted, at that point they are 

permitted for a third of their sentence; in the event that they concede after a hearing 

date is set, they can just get a quarter off; and in the event that they confess just before 

the hearing begins they can get a tenth off. 

 

In England bargaining is a somewhat deliberated subject into which inadequate 

investigation has been conducted. This caused unpredictability in the U.S of America, 

where wide and current writing on the theme has been made. Plea bargaining in 

America is satisfactorily "open" to having its own one of a kind subject caption.183  

 

However, when someone look speedily and transparently over the Atlantic for 

authentic clarifications of plea bargaining presents a fundamental catch of relative 

assessment, for the specialist isn't equating alike with alike. There is not as much 

stress on the courts, no prosecutor with caution on endorsing punishing, and an 

undeniably and versatile legal punishing framework in England, which are altogether 

well thought-out as parts which advance plea bargaining in the U.S. Nonetheless, the 

English courts, chiefly those at the lower levels of leadership, are under work weight, 

and the accessibility and societal associations of the genuine on-screen characters in 

court, make it possible, a portion of the time even fundamental for courses of action to 

be organised.184 

 

Fundamental to the two systems are the respondent: the sharp, the doltish, the terrified 

and the sure. All are intent to be found not culpable or, on the other hand, to limit their 

punishments. Is it that the English criminal justice system disallows legitimate plea 

bargaining, or has it conveyed different fruitful veiling practices and philosophies 

which, while unreservedly obscuring its being, subtly back the probability of such 

development? 
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4.3.2 Statistical Information On Guilty Pleas in London Magistrate’s Courts 
 

Quantifiable information with respect to the judges' high court, where above 90% of 

criminal hearings are heard, shows a great percentage of plea bargain. Zander 

established that 80% of respondents in the London judges' courts admitted. In their 

Sheffield investigation, McClean and Bottoms found that 1,316 hearings that is 93% 

admitted to all charges and a additional 2% surrendered to one of the charges.185 

Extensively additional evidence is obtainable about confession in the upper courts, 

though fundamental variations in the courts' systems should be recognised while 

contemplating the prior assessments. All in all, the various papers record a degree of 

admitting of somewhere in the scope of 55% to 75%. Gibson developed as a rule, 

accountable bargaining pace of 75% in the year 1956. The proportion reduced to 

47,9% in the year 1965 as per an examination contained for the law enforcement 

agency. In the year 1967 Rose discovered that the proportion had climbed to 58%. 

There are some confirmations that the rate got toward the part of the arrangement, yet 

tumbled to barely short of 61% in the year 1972. The evidence of McClean and 

Bottoms in 1971 to 1972 demonstrate that for the most part, 65% yielded to all 

charges; 11% to at least one; and 26% not to any charges.186 

 

Even though it is acknowledged in public that plea bargaining is a fundamental 

element to the proceeded with activity of the magistrates’ courts in the U.S, and that it 

presumably happens in England, the over numbers don't provide factual proof of the 

occurrence or recurrence of this exercise. Undoubtedly, dependable evidence has 

turned out to be tough to get. Thus, this investigation withdraws from the customary 

concentration upon second rate courts, where harsh justice might be relied upon to be 

the plea of the day, and focuses on the prevalent courts, where cases are heard by a 

jury and an expert judge and where the counsel for defence by an Advocate is regular 

exercise. The investigation will disregard the pleadings with regards to offences and 

arguing which may happen at different stages between the offender and the police, 

the prosecution and counsel for the defence and experts, and focus rather upon an 

examination of the job and rapport of the judge, direction and respondent. No 

endeavour is made to evaluate the quantity of events when legal plea bargaining 

happens. This investigation expands upon revealed cases with the end goal of finding 
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186 Bottoms & J. McClean, supra note1, at 108 



82 | P a g e  
 

whether they outline the presence of a procedural and expert structure which gives 

the chance to incognito legal plea bargain. Two classes of legal plea bargaining are 

well thought-out. Firstly, is the direct or obvious plea bargaining and the secondly, is 

suggested or incognito legal plea bargain. Direct contribution of the legal executive in 

this procedure was without equivocation precluded by the previous Chief Justice, Lord 

Parker, in the main instance of R v Turner:187 

4.3.3 The Prohibition of a Judge to Pronounce the Envisaged Sentence 
 

The judge should not show the punishment that he is opposed to apply. A clarification 

that, on a plea bargaining, he will compel one punishment anyway that, on a 

sentencing subsequent to a not guilty plea, he will enforce a heavier punishment  which 

was not done.188 

The explanation behind this disallowance is that to permit legal cooperation "could be 

taken to be unwarranted weight on the offender therefore denying him of that total 

opportunity of decision, which is basic." By plainly entering the procedures the judge 

runs the severe danger of proposing to the general population that both he and the 

workplace he holds are included mainly in the quick, financially savvy organisation of 

justice as opposed to the autonomous look for and security of reality and the shielding 

of the apparently innocent litigant. Two noteworthy open desires are put in peril. Firstly, 

is the task of the foe method, which relies on the autonomy and impartiality of the 

judge. Secondly, is the assumed honesty of the charged until the opposite is 

demonstrated as per the general inclination of his companions, the jury. These desires 

will be disappointed by open legal cooperation. The outcome would be a short-circuit 

of the hearing by tendering a decreased punishment in return for the respondent prior 

to his entitlement to a jury for hearing.189 

The hearing judge or a trial judge may turn out to be obviously engaged with two 

different methods. The first, and most self-evident, is by correspondence in court to 

the respondent. For instance, in R v Barnes, Mr. Equity King Hamilton, without the 

jury, remarked antagonistically on the exercise in futility brought about by sad 

protections and welcomed the respondent to re-examine his location: "I think it correct 

I should let you know [counsel] in the nearness and becoming aware of your customer 
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that I take an intense view in reality of sad cases, without a sad remnant of a barrier, 

being led at open cost. Resistance counsel showed that he has provided comparative 

guidance to his customer, and after that presented to pull back from the charge. The 

judge communicated the opinion that some other advice could still undoubtedly be 

delicate comparative guidance, and after that questioned the suspect whether he 

wanted his current advice to speak to him or whether he wanted to shield himself. 

When looking for self-portrayal and a suspension for one day the judge demanded 

that the case be heard promptly. Barnes consented to hold the first advice 

It is possible that he should protect himself - I don't assume it right I should keep on 

deferring the case with the goal that a progression of direction can offer him 

exhortation which he keeps on dismissing. On the off chance that he doesn't care for 

the direction lawyer has provided him with, and specialists probably, and the guidance 

which, in the effect, this insightful youth will acknowledge I have provided him through 

you, he should guard himself, on the off chance that he doesn't desire you to proceed. 

On claim, Chief Justice Lord Parker communicated "extraordinary compassion" for 

hearing judges looked with "various miserable cases which obstructed the machine" 

and in spite of the fact that the trial judge had connected "outrageous weight on the 

respondent to confess, the court did not discover for the appealing party on these 

grounds in spite of the fact that they were considered "ill-advised." The intrigue was 

fruitful on the grounds that counsel was constrained into uncovering what guidance he 

has provided his customer. "Insight will seem to the appealing party to agree with the 

judge .... [Counsel will be seriously incapacitated in leading the guard .... ".  

Also, in R v Nelson, the Recorder's announcement to the respondent at sentencing 

that he can be independently attempted and condemned for other claimed 

transgressions on the off chance that he declined to have those different offenses 

considered has been seen by the Appellate court as a risk to the suspect. Another 

style in which the judge can look for a "deal" with the litigant is by utilising advice to 

exchange facts to his lay customer in the desire that the source will be uncovered. 

Nonetheless the burdens on the defendant to regard the guidance for the judge are 

viewed as grievous by request crown court as represented by R v Inns. Mr. Equity 

Ellison who was the trial judge, ran a fowl of the statements of Lord Parker for Turner's 

situation. In the security of boardrooms, the judge demonstrated to protection of 

counsel with the idea of the punishment he will force, if the respondent be discovered 
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guilty. Additionally, by goodness of his denial to permit a trial under the watchful eye 

of another, endless supply of insight, he put the respondent in a place of genuine fear 

as to trust his trial had occurred before it had started. The Appellate Court subdued 

the sentence and requested another trial. In the equivalent: period the court 

communicated its amazement and worry at this case of plain legal mediation: "It was 

an utmost grievous event and the court was astonished that it had occurred. It was to 

be trusted that that sort of meeting between a judge and insight will not occur once 

more." 

The organization of criminal justice in England and Wales is an exceptionally intricate 

issue which is under expanding weight from developing transgression proportions and 

deficient fiscal assets for the law enforcement agency, courts, social administrations 

and detainment facilities to retain pace. In this kind of a situation, it is a characteristic 

financial journey for easy routes that prompts plea bargaining. This will be viewed as 

no legitimisation for such a ceremonial advancement. Illegal equity is relied upon to 

be a social exercise and through the services of law authorisation the general public’s 

qualities are insisted and made obvious to everyone. The standard created in this 

study joins an obvious legal position of non-mediation in the respondent's choice to 

argue, along these lines reacting to general society desire for the legal job. All the 

while, weights inside and forced upon the court might be mitigated by the furtive open 

doors given to the legal executive and direction to prompt the trial to an early end. It 

may be appealing to imagine that R v Cain, the latest revealed case regarding legal 

obstruction in the arguing choice, is an unordinary.190 

4.3.4 Plea Negotiation Agenda for Fraud Charges in England and Wales  
 

The presentation of a Plea Negotiation structure for extortion charges in England and 

Wales to analyse the conceivable focal points in offering gatherings to 

misrepresentation cases the chance to achieve a court-authorised assentation at a 

beginning period.191 The conference introduced a structure for plea agreements 

whereby the parties go into pre-accuse exchanges of a view to concurring a premise 

of plea. It conceived talks occurring on the assumption that nothing said by the suspect 

could be utilised against him in any ensuing procedures. The system included rules 

for prosecutors on when to acknowledge a confession to the charge. Whenever 
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acknowledged, the premise of plea would then be recorded in a composed plea 

consent to go under the watchful eye of the Crown Court at the respondent's first 

appearance. The judge could acknowledge or dismiss the agreement, or concede a 

choice pending additional information; he could likewise give a sign of a most extreme 

sentence. Of specific significance is that, as drafted, the system did not distinguish 

among organisations and people. This implied the inaccessibility of lawful guide pre-

charge could leave unwarranted people in a position where they don't approach free 

legal advice. 

On 5 May 2009 an arrangement of request exchange in misrepresentation cases was 

presented by Attorney General. The General Principles for prosecutors undertaking 

plea bargaining are as follows:  

1. In leading plea exchanges and showing a plea consent to the court, the 

investigator must act straightforwardly, reasonably and in light of a legitimate 

concern for justice  

2. Acting in light of a legitimate concern for equity implies guaranteeing that the 

request assentation mirrors the reality and degree of the culpable, gives the 

court sufficient condemning forces, and empowers the court, the general 

population and the unfortunate casualties to believe in the result. The 

prosecutor must consider cautiously the effect of a proposed plea or premise 

on the network and the person in question, and on the possibilities of effectively 

prosecuting some other individual involved in the culpable. The prosecuting 

attorney need not consent to a condensed premise of plea that is deluding, false 

or strange.  

3. Acting reasonably implies regarding the privileges of the respondent and of 

whatever other individual who is being or might be arraigned in connection to 

the culpable. The prosecutor must not put ill-advised weight on a respondent 

over the span of plea dialogues, respondent to concede, or to confess on a 

specific evidence.  

4. Acting straightforwardly implies being straightforward with the respondent, the 

person in question and the court. The prosecutor must: 

 

 Ensure that a full and exact record of the plea dialogues is arranged and 

held  
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 Ensure that the respondent has adequate data to empower the person 

in question to have an educated influence in the plea discourses;  

  Communicate with the unfortunate casualty before allowing a 

decreased evidence of plea wherever it is practicable to do as such, so 

the position can be clarified;  

  Ensure that the request understanding set under the steady gaze of the 

court completely and decently mirror the issues concurred. The 

examiner must not concur extra issues with the respondent which are 

not recorded in the plea assentation and made known to the court.192 

4.4 CONCLUSION  

 

In conclusion therefore, the standard guideline with respect to English court's role on 

plea bargaining is, much like South African principle. Like its South African partner, 

the English legal executive perceives and grasps plea bargaining. Similar guidelines 

applicable to verdict to nolle pros cases, despite the fact that English law keeps on 

clinging to the customary law decision that prosecuting attorneys regulate the intensity 

of nolle prosequi. Plea bargaining is explicitly allowed to both Code of Crown 

Prosecutors of England and in the National Prosecuting Authority of South Africa. Both 

justice systems don't implement plea bargaining nor limit it. As per Darryl Brown, 

England has a lot of plea bargaining in its criminal justice system. 

4.5 LESSONS TO BE LEARNED FROM THE ENGLISH JURISDICTION  

 

In England retributions are instantaneously operational even where the respondent 

applies for an appeal. In a situation where somebody is punished to incarceration in 

England he enters to prison immediately, and even when the appeal is undecided his 

standing is that of an incarcerated convict.193 South Africa can adopt this approach so 

that the interest of the society can be saved. With this approach, the society can see 

that justice is done. 

 

English custom or practice of permitting a punishing discount of 30% as a 

compensation for a guilty plea, which meant that, in practice if not in philosophy, that 

the perpetrator who puts the prosecuting authority to suffering of refuting the belief of 

                                                           
192 Gary Slapper and David Kelly: The English Legal System (15 ed.) 2014 – 2015 
193 John R. Spancer, Adversarial vs Inquisitorial systems: is there such a difference? (2016) 
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innocence by submitting proof of guilty, has his punishment respectively increased.194 

The South African justice system can adopt this approach, whereby if a person does 

not waste the courts’ time by pleading guilty that person’s sentence be reduced and a 

person who put the state in a trouble of bringing witnesses all over the country and 

wasting money for the state to prove its case, is found guilty, his or her sentence 

should proportionately be increased 

 

The quashing of charges is done after a further hard inspection of proof. An inspection 

which will possibly have been taken place hitherto hearing if the foundation stage had 

been in the hands of careful jude d’instruction.195 In the South African justice system 

when proceedings are evidently irregular and void the courts will quash them, both in 

civil and criminal cases.196 South Africa can learn one or more things from the English 

justice system when it comes to quashing of charges by doing a additional demanding 

inspection of proof.  
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CHAPTER FIVE  

 

CONCLUSION AND RECOMMENDATIONS  

5.1 Introduction  

 

One way that bargains may be accomplished, sentence bargaining, would have the 

litigant or his lawyer bargain legitimately with the sentencing authority and/or the 

hearing judge. Worries about legal impartiality and respect of a procedure, most 

onlookers and members see as disparaging to making decisions in pretty much every 

accusatorial framework, comprising South Africa and the England. The option, charge 

bargaining is generally utilised in light of the fact that it is so very much adjusted to an 

exceptional element of the enemy framework, one that examiners confronting 

seriously packed dockets adventure without limit. In inquisitorial frameworks, similar 

to those of Europe, prosecutors are commonly bound by a standard of mandatory 

indictment, which expects them to give each case a shot in order to create a judgment 

that, to the degree conceivable, precisely mirrors the undeniable realities and 

seriousness of the case.197 

5.2 Conclusions  
 

Section 105A with South African law set up a consensus approach that restrict the 

court to the underwriting of an accepting that had been finalised during legal 

proceedings and accused. Plea bargaining matches generally effectively with the 

current lawful system, as it depends on adversarial customary law conventions. The 

extent of legal deals is restricted to request and punishment understandings in regards 

to the primary procedures. For the rest, casual haggling stays relevant. Plea 

bargaining replaces the customary preliminary system with a composed 

understanding 

 

Components of plea bargaining are found in numerous foreign lawful frameworks, in 

spite of the fact that they are not as unmistakably characterized or regularly utilised 

equally in the USA. Due to the extensive prudence entrusted in the indictment in South 

Africa, it can't be suspected that specific types of plea agreements are genuinely 

normal. The investigation of Clarke gives evident proof in such manner. In this regard 
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South Africa does not appear to be unique in relation to other Commonwealth nations, 

for example, England and Canada.198 

 

The best possible closures of the criminal justice system are advanced in light of the 

fact that quick and firm sentence serves the finishes of both common discouragement 

and the restoration of the respondent; allowing an offence decrease as a by-product 

of confession to a charge can give the condemning judge required circumspection 

which he might not have under the condemning rules, something which does not up 

'til now structure some portion of our lawful framework. A guilty plea maintains a 

strategic distance from the need of an open hearing and can ensure the honest 

casualty of a wrongdoing contrary to the injury of providing proof; a plea agreement 

can likewise add to the effective arraignment of other progressively genuine guilty 

parties.199 

 

Generally, the counsel for the state  and the counsel for the defence while performing 

pro se can take part in exchanges with a opinion to arriving at an understanding that, 

when engaging to a confession to the charge  or else nolo contendere to a indicted 

crime or to a reduced or similar offence, the counsel for the state will do one of the 

subsequent: transfer for rejection of different cases; or come up with a proposal, or 

make a deal to avoid restricting the respondent's solicitation, for a specific punishment, 

with an appreciative that such commendation or application will not be authoritative 

upon the court; or concur that a particular punishment is the suitable character of the 

charge.200 

 

In the event that a plea settlement has been agreed to by the state and the defence, 

the court will, on the record, need the divulgence settlement of court or, on an 

appearing of respectable purpose, in camera, at the time when the plea is presented. 

On the off chance that the settlement is of the sort determined in portion (e)(1)(A) or 

(C), the court might acknowledge or dismiss the settlement or might concede its choice 

with regards to the acknowledgment or dismissal, till there has been a chance to think 

through the pre-sentence statement. On the off chance that the settlement is of the 

sort determined in portion (e)(1)(B), the high court will prompt the respondent that if 

                                                           
198 www.justice.gov.za 
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the high court does not acknowledge the proposal or application, the respondent 

nonetheless has no option to exercise the plea.201 

 

A plea bargaining remains commanding in nature, and the fundamental right to 

equality can command implementation of the bargain where respondent has 

unfavourably depended on an examiner's assurance, regardless of whether the great 

components of the law of contract are not fulfilled. In spite of the fact that there is some 

specialist unexpectedly, the common guideline is that a judge ought not start, take an 

interest or impact plea agreement debates or be involved with the arrangements at the 

same time, despite what might be expected, he should stay in a place of whole non-

partisanship. Acknowledgment or dismissal with regard to plea bargaining, it is inside 

the court's pleasure. The provisions of the bargain need to be unveiled completely 

before approval. Execution of a plea bargaining must be reciprocated, and when 

implemented is on record for both the state and the defence.202 

The Code for Crown Prosecutors (the Code) is dispensed by the DPP in terms of 

section 10 of the Prosecution of Offences Act 1985 which contains provisions for all 

stages of bargaining. The extent of potential subjects is boundless. As per the 

inquisitorial law custom of English criminal method, understandings don't supplant a 

customary preliminary. All things considered, they significantly abbreviate it. The law 

accommodates a more noteworthy specialist of the judge, who starts the deal system 

and is associated with the arrangements. Additionally, the jury's commitment to the 

fact-chasing is underlined and gone for justifying a solid verifiable premise. Defence 

and state enter into an understanding afterward a phase of shared discourse that 

suggests on the equivalent the high court's investigation. All through a deal strategy 

the judges have a thorough learning of the record and have the ability to further 

examine the charge. In this way, the high court manufactures its traditional verdict and 

punishment upon the result of the deal. Despite the fact that the technique contrasts 

and infers qualities of an inquisitorial preliminary system, generally the weight for more 

prominent proficiency gives inquisitorial components a chance to venture back. 

Nonetheless, the more dynamic job of the judges remains a noteworthy element of 

bargaining in England.  

Plea bargaining sidesteps the principal capacity of the criminal preliminary in both 

lawful frameworks and that has been acknowledged. The capacity of the court's, 

whether restricted to the capacity of endorsement or to directing the deal, is radically 
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changed. The similar welfares of both the indictment and the court to reduce their 

remaining burden can bring about intimidation.  

Respondents might need to concede to a few, however not all, of the offences. Then 

again, they might need to concede to an alternative charge, perhaps to a minor, charge 

since they are conceding to just a piece of the wrongdoing. Prosecuting authority 

should possibly acknowledge the plea of the respondent whether the court can 

authorise a punishment which equals the gravity of the crime, especially in case of 

irritating highlights; the court is empowered to do a reallocation request in proper 

charges, wherever a respondent has profited by criminal behaviour; it furnishes the 

court with sufficient muscles to force other auxiliary instructions, remembering that 

these instructions can be done with certain crimes yet not with other crimes.  

Specific consideration should be taken when bearing in mind pleas that would 

empower the respondent to evade the burden of an obligatory least punishment. The 

prosecutors should never acknowledge a confession to the charge just because of its 

convenience in nature.203 

In deciding about whether the pleas presented are satisfactory, prosecutors ought to 

make certain in respect of the welfares, the perspectives of the casualty, or in proper 

charges the perspectives of casualty’s family, are considered when choosing whether 

it is in the interest of the society to acknowledge the plea. Nonetheless, the judgment 

resides with the prosecuting authority.204 

The court must be clarified on what premise any plea is progressed and 

acknowledged. In situations in respect of which a respondent concedes to the cases 

however based on actualities that are not the same as the charge, and where this 

might essentially influence punishment, the court ought to be requested to hear the 

evidence to figure out what occurred, and after that, punish on that premise.205 

In the event a respondent has earlier demonstrated that they will request the court to 

consider the charge during the hearing before arriving to a sentencing stage, however 

then refuse to concede the same crime in court, prosecuting attorney would think 

about whether an arraignment is vital for that offense. The prosecuting attorney ought 

to disclose to the court and the counsel for defence that the indictment of that crime 

might be liable to a more survey, in discussion with the law enforcement agency or 

different agents at every possible opportunity.206 

                                                           
203 www.cps.gov.uk  
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By and large both legitimate frameworks endure a major issue. When one chooses to 

permit, or just not carefully smother, consensus processes in the criminal justice 

system, the common welfares of the members produces energy. The vigorous deals 

would go around pretty much every endeavor as far as possible or control the 

procedure.  

The avoidance of maltreatment through enactment because of the very nature and 

substance of bargaining can't be completely accomplished. Anyway bargaining has 

turned into an overall reality, and it appears to be difficult to turn the clock back. As a 

result, key standards, for example, the straightforwardness of the criminal preliminary, 

counteractive action of wrongdoing through the discouragement of punishment and 

the defendant’s entitlement to a reasonable preliminary must be justified through 

serious regulations of the open members in the deal, that is, the indictment workplace 

and the high court.  

5.3 Recommendations  

 

It is therefore recommended:  

That section 105A be amended or reformed so that there should no discretion given 

to the prosecutor to independently drop charges in exchange for guilty plea to a lesser 

offence. All bargaining processes should be subject to, the approval by the courts.  

 

That there should be no “implicit plea bargaining” whereby the defendant is informed 

that if he/she goes for trial and if he/she is convicted, there will be severely punished. 

This can be a way of encouraging or threatening the accused to enter into a guilty plea 

to crimes that he/she did not do.  

 

That there should be no burden applied on the perpetrator to encourage him/her to 

plead guilty by intimidating him/her about the strength of the evidence because that 

may not put the perpetrator at ease.  

 

That there should be a voluntary and knowing plea bargaining, because an offer of a 

plea bargain can encourage a defendant to waive or forgo his/her constitutional rights 

to a fair trial.  

 

That plea bargaining should not be utilised to address the limited capacity of the 

judicial system to accommodate many lengthy trials. But rather it should be utilised 

taking into account the interest of community.  
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extract from Criminal Procedure Act 51 of 1977 

 

 

 

 

 

 

 

 

 



94 | P a g e  
 

 

 



95 | P a g e  
 

 



96 | P a g e  
 



97 | P a g e  
 

 

 

 

 

 



98 | P a g e  
 

APPENDIX B  

 

extract from Prosecution of Offences Act 1985 in England 

 

Prosecution of Offences Act 1985 

1985 CHAPTER 23 

An Act to provide for the establishment of a Crown Prosecution Service for England and Wales; to make provision 

as to costs in criminal cases; to provide for the imposition of time limits in relation to preliminary stages of criminal 

proceedings; to amend section 42 of the Supreme Court Act 1981 and section 3 of the Children and Young Persons 

Act 1969; to make provision with respect to consents to prosecutions; to repeal section 9 of the Perjury Act 1911; 

and for connected purposes. 

[23rd May 1985] 

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of the Lords Spiritual 

and Temporal, and Commons, in this present Parliament assembled, and by the authority of the same, as follows: 

—  

Textual Amendments 

Act: for the words "Supreme Court Act 1981" wherever they occur there is substituted (prosp.) the words "Senior Courts Act 

1981" by virtue of Constitutional Reform Act 2005 (c. 4), ss. 59, 148(1), Sch. 11 para. 1(2) [Editorial Note: this amendment will 

be carried through into the text of the Act at the same time as any other effects on the Act for the year in which the relevant 

commencement order (or first such order) is made] 

Modifications etc. (not altering text) 

C1By Criminal Justice Act 1991 (c.53, SIF 39:1), s. 101(1), Sch. 12 para. 23; S.I. 1991/2208, art. 2(1), Sch. 1 it is provided 

(14.10.1991) that in relation to any time before the commencement of s. 70 of that 1991 Act (which came into force on 

1.10.1992 by S.I. 1992/333, art. 2(2), Sch. 2) references in any enactment amended by that 1991 Act, to youth courts shall be 

construed as references to juvenile courts. 

The Crown Prosecution Service. 

(1) There shall be a prosecuting service for England and Wales (to be known as the “Crown Prosecution 

Service”) consisting of— 

(a)the Director of Public Prosecutions, who shall be head of the Service; 

https://www.legislation.gov.uk/id/ukpga/2005/4
https://www.legislation.gov.uk/id/ukpga/2005/4/section/59
https://www.legislation.gov.uk/id/ukpga/2005/4/section/148/1
https://www.legislation.gov.uk/id/ukpga/2005/4/schedule/11/paragraph/1/2
https://www.legislation.gov.uk/id/ukpga/1991/53
https://www.legislation.gov.uk/id/ukpga/1991/53/section/101/1
https://www.legislation.gov.uk/id/ukpga/1991/53/schedule/12/paragraph/23
https://www.legislation.gov.uk/id/uksi/1991/2208
https://www.legislation.gov.uk/id/uksi/1991/2208/article/2/1
https://www.legislation.gov.uk/id/uksi/1991/2208/schedule/1
https://www.legislation.gov.uk/id/uksi/1992/333
https://www.legislation.gov.uk/id/uksi/1992/333/article/2/2
https://www.legislation.gov.uk/id/uksi/1992/333/schedule/2
https://www.legislation.gov.uk/ukpga/1985/23/introduction
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(b)the Chief Crown Prosecutors, designated under subsection (4) below, each of whom shall be the member of 

the Service responsible to the Director for supervising the operation of the Service in his area; and 

(c)the other staff appointed by the Director under this section. 

(2) The Director shall appoint such staff for the Service as, with the approval of the Treasury as to numbers, 

remuneration and other terms and conditions of service, he considers necessary for the discharge of his 

functions. 

(3) The Director may designate any member of the Service who has a general qualification (within the meaning of 

section 71 of the Courts and Legal Services Act 1990) for the purposes of this subsection, and any person so 

designated shall be known as a Crown Prosecutor. 

(4) The Director shall divide England and Wales into areas and, for each of those areas, designate a Crown 

Prosecutor for the purposes of this subsection and any person so designated shall be known as a Chief Crown 

Prosecutor. 

(5) The Director may, from time to time, vary the division of England and Wales made for the purposes of 

subsection (4) above. 

(6) Without prejudice to any functions which may have been assigned to him in his capacity as a member of the 

Service, every Crown Prosecutor shall have all the powers of the Director as to the institution and conduct of 

proceedings but shall exercise those powers under the direction of the Director. 

(7) Where any enactment (whenever passed)— 

(a) prevents any step from being taken without the consent of the Director or without his consent or the consent 

of another; or 

(b) requires any step to be taken by or in relation to the Director; 

any consent given by or, as the case may be, taken by or in relation to, a Crown Prosecutor shall be treated, for 

the purposes of that enactment, as given by or, as the case may be, taken by or in relation to the Director.  

 

PART III MISCELLANEOUS 

 

22 Power of Secretary of State to set time limits in relation to preliminary stages of 

criminal proceedings. 

(1) The Secretary of State may by regulations make provision, with respect to any specified preliminary stage of 

proceedings for an offence, as to the maximum period— 

(a)to be allowed to the prosecution to complete that stage; 

(b)during which the accused may, while awaiting completion of that stage, be— 

(i)in the custody of a magistrates’ court; or 

(ii)in the custody of the Crown Court; 

in relation to that offence.  
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(2) The regulations may, in particular— 

 (a)be made so as to apply only in relation to proceedings instituted in specified areas, or proceedings of, or 

against persons of, specified classes or descriptions; 

(b)make different provision with respect to proceedings instituted in different areas, or different provision with 

respect to proceedings of, or against persons of, different classes or descriptions; 

(c)make such provision with respect to the procedure to be followed in criminal proceedings as the Secretary of 

State considers appropriate in consequence of any other provision of the regulations; 

(d)provide for the Magistrates’ Court Act 1980 and the Bail Act 1976 to apply in relation to cases to which custody 

or overall time limits apply subject to such modifications as may be specified (being modifications which the 

Secretary of State considers necessary in consequence of any provision made by the regulations); and 

(e)make such transitional provision in relation to proceedings instituted before the commencement of any 

provision of the regulations as the Secretary of State considers appropriate. 

(3) The appropriate court may, at any time before the expiry of a time limit imposed by the regulations, extend, or 

further extend, that limit; but the court shall not do so unless it is satisfied— 

(a)that the need for the extension is due to— 

(i)the illness or absence of the accused, a necessary witness, a judge or a magistrate; 

(ii)a postponement which is occasioned by the ordering by the court of separate trials in the case of two or more 

accused or two or more offences; or 

(iii)some other good and sufficient cause; and 

(b)that the prosecution has acted with all due diligence and expedition. 

(4) Where, in relation to any proceedings for an offence, an overall time limit has expired before the completion of 

the stage of the proceedings to which the limit applies, the appropriate court shall stay the proceedings. 

(5) Where— 

(a) a person escapes from the custody of a magistrates’ court or the Crown Court before the expiry of a custody 

time limit which applies in his case; or 

(b) a person who has been released on bail in consequence of the expiry of a custody time limit— 

(i) fails to surrender himself into the custody of the court at the appointed time; or 

(ii) is arrested by a constable on a ground mentioned in section 7(3)(b) of the Bail Act 1976 (breach, or likely 

breach, of conditions of bail); 

the regulations shall, so far as they provide for any custody time limit in relation to the preliminary stage in question, 

be disregarded.  

(6) Subsection (6A) below applies where— 

(a)a person escapes from the custody of a magistrates’ court or the Crown Court; or 
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(b)a person who has been released on bail fails to surrender himself into the custody of the court at the appointed 

time; 

and is accordingly unlawfully at large for any period. 

 (6A) The following, namely— 

(a)the period for which the person is unlawfully at large; and 

(b)such additional period (if any) as the appropriate court may direct, having regard to the disruption of the 

prosecution occasioned by— 

(i)the person’s escape or failure to surrender; and 

(ii)the length of the period mentioned in paragraph (a) above, 

shall be disregarded, so far as the offence in question is concerned, for the purposes of the overall time limit which 

applies in his case in relation to the stage which the proceedings have reached at the time of the escape or, as the 

case may be, at the appointed time.  

 (6B) Any period during which proceedings for an offence are adjourned pending the determination of an appeal 

under Part 9 of the Criminal Justice Act 2003 shall be disregarded, so far as the offence is concerned, for the 

purposes of the overall time limit and the custody time limit which applies to the stage which the proceedings have 

reached when they are adjourned. 

(7) Where a magistrates’ court decides to extend, or further extend, a custody or overall time limit, or to give a 

direction under subsection (6A) above, the accused may appeal against the decision to the Crown Court. 

(8) Where a magistrates’ court refuses to extend, or further extend, a custody or overall time limit, or to give a 

direction under subsection (6A) above, the prosecution may appeal against the refusal to the Crown Court. 

(9) An appeal under subsection (8) above may not be commenced after the expiry of the limit in question; but 

where such an appeal is commenced before the expiry of the limit the limit shall be deemed not to have expired 

before the determination or abandonment of the appeal. 

(10) Where a person is convicted of an offence in any proceedings, the exercise, in relation to any preliminary 

stage of those proceedings, of the power conferred by subsection (3) above shall not be called into question in 

any appeal against that conviction. 

(11) In this section— 

“appropriate court” means—  

(a)where the accused has been sent for trial or indicted for the offence, the Crown Court; and 

(b)in any other case, the magistrates’ court specified in the summons or warrant in question or, where the 

accused has already appeared or been brought before a magistrates’ court, a magistrates’ court for the same 

area; 
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 “custody” includes local authority accommodation or youth detention accommodation to which a person is 

remanded under section 91 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012, and references 

to a person being committed to custody shall be construed accordingly; 

 “custody of the Crown Court” includes custody to which a person is committed in pursuance of—  

(a) 

section 43A of the Magistrates' Courts Act 1980 (magistrates' court dealing with a person brought before it following 

his arrest in pursuance of a warrant issued by the Crown Court); or  

(b) 

section 52 of the Crime and Disorder Act 1998 (provisions supplementing section 51);  

“custody of a magistrates’ court” means custody to which a person is committed in pursuance of section 128 of the 

Magistrates’ Courts Act 1980 (remand);  

“custody time limit” means a time limit imposed by regulations made under subsection (1)(b) above or, where any 

such limit has been extended by a court under subsection (3) above, the limit as so extended;  

 “preliminary stage”, in relation to any proceedings, does not include any stage after the start of the trial (within the 

meaning given by subsections (11A) and (11B) below); 

“overall time limit” means a time limit imposed by regulations made under subsection (1)(a) above or, where any 

such limit has been extended by a court under subsection (3) above, the limit as so extended; and  

“specified” means specified in the regulations.  

 (11ZA) For the purposes of this section, proceedings for an offence shall be taken to begin when the accused is 

charged with the offence or, as the case may be, an information is laid charging him with the offence. 

 (11A) For the purposes of this section, the start of a trial on indictment shall be taken to occur at the time when a 

jury is sworn to consider the issue of guilt or fitness to plead or, if the court accepts a plea of guilty before   

the time when a jury is sworn, when that plea is accepted; but this is subject to section 8 of the Criminal Justice 

Act 1987 and section 30 of the Criminal Procedure and Investigations Act 1996 (preparatory hearings). 

 (11B) For the purposes of this section, the start of a summary trial shall be taken to occur— 

(a)when the court begins to hear evidence for the prosecution at the trial or to consider whether to exercise its 

power under section 37(3) of the Mental Health Act 1983 (power to make hospital order without convicting the 

accused), or 

(b) if the court accepts a plea of guilty without proceeding as mentioned above, when that plea is accepted. 

 (11AA) The references in subsection (11A) above to the time when a jury is sworn include the time when that 

jury would be sworn but for the making of an order under Part 7 of the Criminal Justice Act 2003. 

(12) For the purposes of the application of any custody time limit in relation to a person who is in the custody of a 

magistrates’ court or the Crown Court— 
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(a)all periods during which he is in the custody of a magistrates’ court in respect of the same offence shall be 

aggregated and treated as a single continuous period; and 

(b)all periods during which he is in the custody of the Crown Court in respect of the same offence shall be 

aggregated and treated similarly. 
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