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ABSTRACT

The right to food is a fundamental right for children; it is an enabler of many other
children’s rights including the most sacrosanct, their right to life. Without adequate
food, there can be no life, good health, nor development for children. The violation of
this right has a detrimental impact on them, they are often left motherless or even lose
their precious and innocent lives because of the lack of adequate food. The human
rights society try to fight against the encroachment of this right by compelling
governments to respect, protect, promote and fulfil the right to food for their children,

but in practice, the contrary remains the case.

The most disappointing issue is the way states ratify international human rights
treaties, and subsequently lay their provisions aside contributing nothing to the
improvement of society. It is concerning to see countries such as Mozambique, rich in
natural resources, with access to water and an abundance of land still being affected
by chronic hunger and starvation. This is one of the factors that prompted this

research.

The main objective of the study is to conduct a conceptual critique on the applicability
of the Convention on the Rights of the Child towards the fulfiiment of children's' rights
to food in Mozambique. Further, the study provides recommendations derived from
the findings of the research. The study finally concludes that Mozambique is not
compliant with international and regional human rights law obligations as far as
protection, and realisation of the right to food for children is concerned. As state party
to the CRC Mozambique is obliged to domesticate the provisions of the right to food
for children at a national level and take all measures possible to ensure the fulfilment
of this fundamental right for children. The state has a responsibility to reduce the infant
mortality rate and increase life expectancy in the country through the adoption of
measures that alleviate poverty, malnutrition, corruption and all the causes of

starvation in the country.

Vi
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CHAPTER ONE: INTRODUCTION

1.1 Background of the study

The Republic of Mozambique has a population of about 28 million and half are
children. However, it is estimated that around 43% of children in Mozambique are
affected by chronic malnutrition.? A case study made by the European Commission in
the country during the year of 2015, stated that almost one child in every two homes
are underdeveloped and 50% of Mozambican women in the neonatal period are
considered anaemic due to consumption of inadequate food.? According to the same
case study children that suffer hunger and malnutrition do not have good health and

have many other of their human rights violated such as the right to development.*

The right to food and nutrition is a fundamental human right for children.® The children
that are affected by the lack of adequate food have their right to life at risk, because,
such situations can contribute to the death of children.® The right to food for children
is one of the serious issues that needs to be addressed to protect future development
of Mozambique.’

The right to food for children is protected by global and regional instruments for

children that Mozambique has ratified. Globally, Mozambique is a state party to the

1 United Nations General Assembly ‘National Report Submitted in accordance with paragraph 5 of the
annex to Human Rights Council Resolution 16/21, Mozambique 18-29 January 2016, pagel?,
para 90. AIHRC/WG.6/24/MOZ/1 available at: https://www.upr_info.org (accessed 6 July 2018).

2 LM Garcia-Cruz et al Factors associated with stunting among children aged 0 to 59 months from

the central region of Mozambique’ (2017) 1-12 Journal List Nutrients 9 (5).
3 European Union We can overcome undernutrition: Mozambique case study (2015) 1-8.
4 Garcia-Cruz et al (n 2 above) 1.
5 See https://www.fao.org (accessed 6 July 2018).
5 Garcia-Cruz et al (n 2 above) 1-12.

7 Garcia-Cruz et al (n 2 above) 1-12.


https://www.upr_info.org/

International Convention on the Rights of the Child (CRC)? since 1994,° the Optional

Protocol to the CRC on the sale of children, Child Prostitution and Child pornography
ratified on 06 March 2003.*° In October 2004, Mozambique ratified the Optional

Protocol to the Convention on the Right of the Child on the involvement of children in

armed conflict.’* At a regional level, Mozambique ratified the African Children’s Charter
(ACRWC)* in 1998%, the Banjul Charter (ACHPR) on 07 March 1989%, the Optional
Protocol to the Banjul Charter® in 2005* and the Protocol to the ACHPR on the Rights

of Women in Africa (Maputo Protocol)*® in 2005.%

Mozambique, by ratifying these instruments, committed and pledged itself to protect,

promote, respect and fulfil the human rights to food for all children without any form of

10

11

12

13

14

15

16

17

18

19

United Nations General Assembly, Convention on the Rights of the Child, 20 November 1989,
Resolution 44/25. Treaty Series, Vol. 1577, p.3 available at: http://internet.ohchr.org (accessed
6 July 2018).

http://www.tbinternet.ohchr.org (accessed 6 July 2018).

https://treaties.un.org (accessed 6 July 2018).

https://treaties.un.org (accessed 6 July 2018).

African Charter on the Rights and Welfare of the Child was adopted in Addis Ababa, Ethiopia on
11July 1990 and come into force 29 November 1999 available in the Compendium of Key Human
Rights Documents of the African Union (2016) 80.

See http://www.achpr.org (accessed 12 July 2018).

African Charter on Human and Peoples’ Rights was adopted by the AU in Nairobi, Kenya on 27
June 1981 and entered into force on 21 October 1986, instrument available in the Compendium
of Key Human Rights Documents of the African Union (2016) 29-40.

See http://www.achpr.org (accessed 12 July 2018).

Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an African
Court on Human and Peoples’ Rights was adopted in Ouagadougou, Burkina Faso on 10 June1998
and entered into force 25 January 2004, instrument available in the Compendium of Key Human
Rights Documents of the African Union (2016) 41.

See http://www.achpr.org (accessed 12 July 2018).

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa
was adopted in Maputo, Mozambique on 11 July 2003 and entered into force on 25 November
2005, instrument available in the Compendium of Key Human Rights Documents of the African
Human Union (2016) 65.
See http://www.achpr.org (accessed 12 July 2018).



http://www.tbinternet.ohchr.org/
https://treaties.un.org/
https://treaties.un.org/
http://www.achpr.org/
http://www.achpr.org/
http://www.achpr.org/
http://www.achpr.org/

discrimination relative to their geographical distribution or social condition.®*® The
reality, however, shows the opposite; the problems concerning the fulfilment of the
right to food persists.? Issues of a lack of food and the consumption of inadequate
food, especially for the vulnerable (poor children living in rural and urban areas), are
a challenge for the country.? Most poor families in Mozambique are not able to provide

adequate food to their children resulting in chronic malnutrition.
1.2 Problem statement

Mozambique has been listed as one of the countries affected by malnutrition.?®* Other
writers have decried the terrible food security and nutrition situation for children in
Mozambique.?* The authors have revealed that most children in Mozambique as in
most African countries are underfed which grievously affects their health and hence
their lives.> Another problem affecting the country is the economic crisis, dating from
2016, which has led to unemployment, low income and access to food therefore
malnutrition.”® The majority of the population depends on agriculture and yet the
country is frequently affected by natural disasters, such as floods, cyclones, erosion,
and drought, which have an adverse impact on the agriculture sector causing low

productivity.?’

It has been calculated that 43% of Mozambican children under five years old are

affected by chronic undernutrition.?® Poor diet, associated with the consumption of

20 Human Rights Situation in Mozambique ‘Still leaves a lot to be desired’ Bar Association, Club of
Mozambique (2018) 1 available at https://clubfmozambique.com/news/human_rights_situation
(accessed 7 July 2018).

2L Ministry of Economy and Finance ‘Millennium Development Goal Indicator’ (2015) 10.

22 Club of Mozambique ‘Mozambique still facing Human Rights Challenges’, Bar Association (2017)
1.

2 J Carrilho et al ‘Food Security and Nutrition in Mozambique’ (2017) 7.

24 Carrilho et al (n 23 above) 40.

% Carrilho et al (n 23 above) 41.

%6 Carrilho et al (n 23 above) 42.

27| Aid ‘Mozambique Climate Change Action Report’ (2016-2017) 3.

28 United Nation Agenda for the Reduction of Chronic Undernutrition in Mozambique (2015-2019) 8.


https://clubfmozambique.com/news/human_rights_situation

inadequate food, is one of the causes of 35% of deaths of small children.? Fifty percent
of Mozambicans are facing problems of finding satisfactory food, mostly in Cabo
Delgado and Nampula provinces in Northern Mozambique,*followed by other

provinces, such as Tete, Niassa, Manica, Gaza, Inhambane3! and Maputo.

Every child is entitled to enjoy the right to an adequate living and to the food necessary
for his/her normal growth.* This means that families have a primary responsibility of
ensuring adequate food for their children®* and, therefore, efforts to ensure that every
child has the right to food and nutrition must be considered as integral obligations

under human rights enforcement within the country.

A problem lies in determining how the Mozambican government protects, promotes,
and fulfils the right to food for children throughout the country, and how the global and
regional normative framework on the right to food for children assist to resolve the
issue of chronic malnutrition in the country. This study aims to critique the applicability
of the Convention on the Right of the Child with regard to the fulfilment of the right to

food in Mozambique.

1.3 Research gquestions

In light of the problem stated above, the study seeks to answer the following questions:
1.3.1 The main question

= To what extent has Mozambique applied the Convention on the Rights of the
Child as fulfilment to the right to food?

29 Carrilho et al (n 23 above) 7.

30 T Sequeira et al Multi-Sectoral Action Plan for the Reduction of Chronic Undernutrition in
Mozambique 2011-2015/2020 (2011) 16.

31 Sequeira et al (n 30 above) 17.

32 IM Raimundo et al The State of Food Insecurity in Maputo, Mozambique (2014) 6.

33 J Symonides Human Rights: Concept and Standards (2000) 266.

34 Symonides (n 33 above) 266.



1.3.2 Subquestions

How does Mozambique protect, promote, respect and fulfil the right to food for
children?

How does the global and regional normative framework on the right to food for

children assist to resolve the issue of chronic malnutrition in Mozambique?

What are the domestic legal framewaorks or policies put in place by Mozambique

to promote and protect children’s right to food?

1.4 The research objectives

1.4.1 Main objective

To conceptually critique the applicability of the Convention on the Rights of the
Child towards fulfilment of the right to food?

1.4.2 Specific objectives

To investigate how Mozambique protect, promote, respect and fulfil the right

to food for children?

To assess the extent to which global and regional normative frameworks on
the right to food for children assist to resolve the issue of chronic malnutrition

in Mozambique.

To examine how domestic legal frameworks or policies put in place by

Mozambique protect and promote children’s right to food?

1.5 Relevance of the study

This study is relevant for Mozambican society because most of her children have been

affected by chronic malnutrition owing to factors such as poverty and corruption,

therefore, limited access to adequate food. Poverty and corruption are the problems

that still affect the country especially vulnerable groups such as poor children living in

rural/urban areas with regard to the enjoyment of the right to an adequate standard of

living, such as access to acceptable food. In Mozambique, the fight against poverty,

corruption, hunger, and malnutrition is a national priority of the government's

5



intervention. The protection, promotion, and realisation of the human right to food for
children are important to enable children to achieve an adequate standard of living

and welfare.
1.6 Research methodology

This research will be desktop based. The study will depend primarily on secondary
data where books, articles, journals and statutes will be explored. This method has
been found appropriate to obtain data for this research taking into account the given
time limits. To answer the main question of the study, the standard instruments of
human rights will be analysed to set out Mozambique’s obligations for children’s right
to food. Further, the policies, strategies and action plans on the right to food for
children will be reviewed in order to establish the level of implementation of the CRC
towards the fulfilment of the right to food for children.

1.7 The limitation of the study

A Portuguese-speaking student has conducted this study. The research must,
however, be carried out in English which the student sometimes finds difficulty with
regarding some English terms and usage. To some extent this may interfere with the
guality of the information gathered for the study. On the other hand, there are some
sources written in the Portuguese language, which will require translation into English

for this research.
1.8 Literature review

The right to food is one of the crosscutting development issues at international,
regional and national levels. As an enabler of other fundamental rights, the issues
related to this right, continue to be a subject of debate on international, regional and
local platforms. Research has been conducted on issues relating to the right to food
generally, but there is a lack of literature on the right for food for children, yet they are
the most vulnerable and affected by lack of food in many societies. The current study
seeks to add to the existing literature on the right to food by exploring the status of
Mozambique on the right to food for children.



According to Carrilho et al geographically, Cabo Delgado, Nampula, Sofala, Gaza,
and Inhambane are categorised as some of the provinces severely affected by the
lack of food.*® The abovementioned writer's observed that malnutrition in these
provinces is higher and critical owing to a lack of quality food. Many people from these
areas rely on cassava and other cereals, which is produced as the main source of food
for their survival, yet this alone is not sufficient for the body as it lacks other important
nutrients essential for the body. In addition, they state that in these areas, low income

at the family level, contributes significantly to the persisting problem of malnutrition.

Raimundo et al also provide useful information for the current study regarding food
insecurity in southern Mozambique, they describe the status of poor families living in
urban areas, such as Maputo, often referred to as the ‘poverty belt’.3” They further
provide details regarding the national food consumption of the families and the

problems of food insecurity in relation to children.3®

Wabwile deals with protection of socio-economic rights of children in developing
countries, and he focuses on the implementation of the rights of the child at the
national level.*® The principles highlighted in this book can also be applicable to

Mozambique as a developing country.

Benson in line with the above highlighted that access to food is not the only issue for
consideration, other aspects concerning nutrition are also very important in developing
countries. He noted that in developing countries, such as Mozambique, where there
are elevated levels of poverty, the lack of food could limit children and their families

from actively participating and contributing freely within their communities.*

% Carrilho et al (n 23 above) 7.

% Carrilho et al (n 23 above) 7.

% Raimundo et al (n 32 above) 17.

% Raimundo et al (n 32 above) 17.

3% MN Wabwile Legal Protection of Social and Economic Rights of the Children in Developing Countries:
Reassessing International Cooperation and Responsibility (2010) 35.

40T Benson Improving Nutrition as a Development Priority in Sub-Saharan Africa, the International

Food (2008) 1-5.



Carrilho et al** touched on the problem of lack of implementation of the food policies,
programmes and other strategies that aim to ensure food security in the country. They
posit that the Mozambican government has a special role in terms of protection of the
right to food in provinces, and they highlighted the importance of the inclusion of
diverse foods, increased productivity in the agricultural sector as well as improving the

use of resources and ensuring implementation by local government.*

Invernizzi & Williams discuss the applicability of the CRC in its states parties, which
include Mozambique.* This book provides a useful explanation of the challenges of
the implementation of the children's Convention in these countries. The book is

relevant and very useful for the current research.

Di Gennaro at al provide a comprehensive explanation of the national food
consumption by the children and the situation of malnutrition in Mozambique. They
further discuss health associated problems resulting from consumption of inadequate
food for children in the country as well as the consequences of lack of adequate food

for mothers during the neonatal period.*

Cruz et al and Azzarri et al also provide a discussion on the status of childhood
malnutrition in the country, the factors that contribute to chronic malnutrition for
children, specifically for small children with the ages of 0 to 59 months in the central
part of Mozambique.* They make a comparison of the status of children's malnutrition

between rural and urban children.

Mandlate above all posits that the economy of a country, which encompasses factors
such as the level of poverty, reliance on external aid and available workforce, have an

4 Carrilho et al (n 23 above) 7.

42 Carrilho et al (n 23 above) 7.

4 Alnvernizzi & J Williams The Human Rights of Children: From Visions to Implementation (2011)
99-117.

4 F Di-Gennaro et al ‘Local food resources to fight children malnutrition and infectious diseases in
Mozambique’ (2016) 1 Journal of Infectious Disease and Pathology 1-6.

% Garcia-Cruz (n 2 above) 1-12.
See also C Azzarri et al A Child undernutrition in Mozambique (2011) 7-13 article available at
https://www.researchgate.net/publication/Child undernutrition-in-Mozambique (accessed 28
November 2018).



https://www.researchgate.net/publication/Child

impact on the realisation of all children's rights.*® He states that these issues
necessitate the countries affected by these problems to take action toward ensuring
adequate protection of the interest of the children such as the adoption of sound

measures fostering the best interests of children.*

Mandlate further states in line with the above, though the importance of international
co-operation especially aid donors cannot be over emphasised in the light of the
pervasive financial problems facing the world today such as overreliance on external
assistance and aid affect the government capacities to implement national
programmes. This include those affecting children because normally aid comes with
strings attached.”® An example is that some of the donor assistance given to these
countries have underlying objectives that are divorced from initiatives geared towards
the realisation of children’s rights.* He advises that it is critically important for the
states to adopt clear policies on the type of assistance they need and to ensure that
international co-operation helps them advance the rights of children without creating

onerous future burdens for states.>°

According to Gawaya*?, the problems of food security may be addressed by investing
in women. She posits that women in many countries are primarily responsible for field
production, particularly of staple foods, yet they face problems of discrimination when
it comes to owning land, resources and access to productive resources.>*> Importantly,
women are also the main providers of childcare and nutrition for infants and young

children, which is critical to their cognitive development.

% ACTS Mandlate ‘Assessing the Implementation of the Convention on the Rights of the Child in
Lusophone Africa: Angola and Mozambique' (2012) 46-249 Published Ph.D. thesis, Faculty of Law,
University of Western Cape, South Africa.

47 Mandlate (n 46 above).

4 Mandlate (n 46 above).

4% Mandlate (n 46 above).

50 Mandlate (n 46 above).

51 R Gawaya ‘Investing in women farmers to eliminate food insecurity in Southern Africa: Policy
related research from Mozambique’ (2008) 151, 16, rural livelihoods and Agriculture.

52 Gawaya (n 51 above) 151.

% Gawaya (n 51 above) 157.



The current study seeks further to add to the existing knowledge of this subject matter
with a direct focus on Mozambique. The study seeks to conduct a conceptual critique
on the applicability of the children’s right to food in the country and to assess whether
Mozambique has been compliant with regard to its obligations towards the realisation
of the children’s right to food. The study seeks to examine the initiatives towards

respecting, protecting, promoting and fulfilling the right to food for children critically.
1.9 An overview of the chapters

This study is structured in five chapters. Chapter one introduces the whole research
topic where the background of the study, the relevance of study for Mozambique, the
problem statement, research questions, the objectives of the study, the research
methodology, the limitation of the study, the literature review and the chapter’s outline

will be articulated.

Chapter two contextualises the right to food in Mozambique in relation to children’s
right to food. Furthermore, the chapter focuses on the role of poverty, issue of
corruption, challenges in distribution of food and gender inequality on how these can
affect the lives of children and, therefore, their enjoyment of their right to food.

The third chapter investigates how Mozambique contributes to the protection,
promotion, and realisation of the right to food in relation to children. Furthermore, the
chapter seeks to present Mozambique’s obligations towards the right to food for
children under the international and regional human rights instruments as well as

through national law.

Chapter 4 seeks to assess the applicability of the CRC towards the fulfilment of the

children’s rights to food conceptually.

Chapter 5 provides a conclusion and recommendations of the study.
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CHAPTER TWO: BRIEF CONTEXTUALISATION OF CHILDREN’S
RIGHTS TO FOOD IN MOZAMBIQUE

2.1 Introduction

The purpose of this chapter is to provide a brief context of the right to food for children
in Mozambique. The context below does not only provide a view and some statistics
but also highlights some of the causes that significantly affect the enjoyment of the
right to food for children in Mozambique, such as poverty, corruption, unemployment,

challenges of unequal distribution of food and gender equality.
2.2 Concepts

Children are defined in this study as ‘every human being below the age of eighteen

years'>

Vulnerable children in the study are defined as children whose lives are at risk
relative to others in the community, or who are affected by extreme poverty because
of corruption, climate change and other problems in the country.*

Chronic malnutrition is defined as a health problem, which results from the absence
of the consumption of adequate food, a lack of access to nutritious food or poor
breastfeeding practices affecting the children, which can contribute to many childhood

diseases and, in some cases, death.*®

Applicability is defined as measures provided by the state to make the Convention
practical and real in the country. Applicability can be described as the legal procedure
that gives effect to the rights contained in the CRC in national legislation to protect,
promote, and realise all children’s rights, but also to implement the state’s legal

obligations at a domestic level.*’

% Article 2 of African Children’s Charter of 1999.
5 https://bettercarenetwork.org (accessed 20 July 2018).

% World Health Organization (WHO) Malnutrition: Key Facts (2018) 1.
57 UN Committee on Economic, Social and Cultural Rights, Factsheet No.16, Rev.1, (1996), page 13,
para 2 available at: https://www.refworld.org/docid/4794773cd.html (accessed 18 August 2018).
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Fulfilment, in relation to the children’s right to food, is understood as the duty of the
state to provide access to land to be used to produce food.*® In other words, fulfilment
means providing access to food for vulnerable children or creating a mechanism that
will help their families improve within the agricultural sector to enable them to produce

nutritious food.>®

The realisation in this context is used interchangeably with the term fulfilment of the
right to food for children. They both refer to the appropriate actions taken by the
government and non-state actors to ensure that the children enjoy their right to food

and nutrition.*°
The right to food for children

In this study the right to food for children is defined as the right to have “regular,
permanent and unrestricted access, either directly or by means financial purchases,
to access quantity, quality and culturally acceptable food for the children to which the
consumer belongs and which ensure a physical, mental, moral and development of

the children”.®
The right to be free from hunger for children

This study defines the right to be free from hunger as a right to access a minimum
nutritious food for the daily diet of children that assures their right to survival and

development.®?

%8 https://www.sahrc.org.za (accessed 18 August 2018).

% R Kunnemann Food and Freedom: A Text Book for Human Rights Education (1999) 45.

80 http://www.fao.org/right-to-food/en/(accessed 20 August 2018).

81 United Nations Special Rapporteur on the Right to Food, available at https://www.ohchr.org/EN

Issues/Food (accessed 20 August 2018).
52 http://www.fao.org (accessed 20 August 2018).
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2.3 Relevant children’s rights principles
2.3.1The principle of the ‘best interest of the child’

The principle of the ‘best interest of the child’” entrenched in CRC provides that; in
actions undertaken by “public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies”, the ’best interest of the child’ must be

primarily considered.®

The ‘best interest of the child’ principle requires that active measures be undertaken
at all levels of government, by parliament and the judiciary.®* Every legislative,
administrative and judicial body or institution is required to apply the best interest
principle by systematically considering how children’s rights and interests are or will

be affected by their decisions and actions.®

In addition to the above the ACRWC provides that any person or authority taking a
decision on issues regarding children, the best interest of the child must be given

primary consideration.
2.3.2 The principle of non-discrimination

The principle of non-discrimination under General Comments No. 7 on the
implementation of rights on early childhood provides as follows, [...] another general
obligation of the state party implies the recognition that the right of children should be
respected, protected and promoted [...] without any form of discrimination’.?” This
principle bestows upon the state party an obligation to eliminate all forms of

discrimination against children.® Thus, all children must be granted access to food,

8 Article 3(1) of CRC of 1989.

8 Article 3(1) of CRC of 1989.

8 Article 3(1) of CRC of 1989.

% Article 4 of the African Children’s Charter of 1999.

5 UN Committee on the Rights of the Child, Convention on the Rights of the Child, General Comment
No.7: Implementing Child Rights in Early Childhood, Geneva September 2005 UN/CRC/C/GC/7
Rev.1 page 5, para 11 available at https://www.refworld.org (accessed 18 August 2018).

See also Article 2 of the CRC of 1989.
%  UN Committee on the Rights of the Child, Convention on the Rights of the Child
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regardless of their status. The food must be distributed equally throughout the country

to ensure that all have access to food notwithstanding their location.
2.3.3 Children’s right to have adequate food and nutrition

This principle is recognised under Article 27 of the CRC® as well as under the General
Comment No 7,° where the children have the right to exercise their right to food
against their government and the state party is obliged to provide appropriate
assistance to the families and parents who are responsible for the care of children.”
This right compels the state party to provide material assistance and support

programmes to ensure nutrition for children in the country.”
2.4 Factors contributing to lack of food in Mozambique
2.4.1 Poverty and the right to food for children

After the independence of the country, the national poverty headcount was 80%."
Between 1990 and 2003, poverty decreased to approximately 54.1%.7* In subsequent
years, however, the statistics with regard to poverty have not changed much. They
stayed around 50% until 2015.” During 2016, the poverty rate worsened.” Currently,
studies reveal that the poverty rate in the country remains very high”’, with 82% of
people living ‘on less than 2 USD/day’, and about ‘60% on less than 1USD/day’.”® It is
declared that approximately 50% of Mozambican children live in poverty”, and 43%

are affected by chronic undernutrition.® The majority of the Mozambican population

D

°  Article 27(3) of the CRC of 1989.

0 UN/CRC/C/GCI/7 Rev.1 (n 67 above), page 9, para 20.

L UN/CRC/C/GC/7 Rev.1 (n 67 above), page 9, para 20.

2. UN/CRC/C/GC/7 Rev.1 (n 67 above), page 9, para 20.

73 ‘Report on the Millennium Development Goals’ (2008) 14.

74 See Mozambique Action Plan for the Reduction of Absolute Poverty 2001-2005 (2001) 10.
> See Mozambique Action Plan for the Reduction of Absolute Poverty (n 74 above) 14.
6 See Raimundo at al (n 32 above) 11.

7 See APA New agency de press Africanise Mozambique social poverty (2017) 2.

8 See BTI ‘Mozambique Country Report’ (2018) page 13, para 6.

7 B Cunguara & J Hanlon Poverty is not being reduced in Mozambique (2010) 8.

8  United Nation Agenda (n 28 above) 8.
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(70%) live in rural areas, and the remaining citizens (30%) are concentrated in the
cities.®* Rural Mozambique is characterised by high levels of poverty and chronic
undernutrition and, therefore,® the children living in rural places are struggling to

access adequate food and nutrition.®

Indeed, as noted by Sen, the lack of food, an inadequate diet, and chronic
undernutrition are characteristic of the poor societies of developing countries.?
Poverty affects children significantly with regard to the enjoyment of their right to have
adequate access to food,* which also affects their human dignity.2¢ It is generally an

impediment to the enjoyment of the rights of children.?’

In this study, poverty is defined by the inability of individuals or groups of individuals
to enjoy their right to an adequate standard of living, particularly the incapacity of the
families to ensure the provision of adequate basic needs for their children, including
nutritious food for their wellbeing.®® In the country, malnutrition and chronic
undernutrition presents a complex problem for the government, the problem of lack of
food contributes to several childhood illness that hinders the normal growth of children,

at times even resulting in their premature death.*

To understand the issues of the child it is necessary to look at the lives of their families,

other parents or another adult person.*® The upbringing of children is dependent on

8 Global Alliance for Improved Nutrition (GAIN) Market and consumer evaluation of market place for
nutritious foods program: A case study approach, Maputo Mozambique (2017) 5.

82 Global Alliance for Improved Nutrition (n 81 above) 5.

8  Human Rights Council Advisory Committee study on discrimination in the context of the right to
food, 17-21 January 2011, page 8, para 28 UN/A/HRC/AC/6/CRP.1 page 8, para 28 available at
https://www.ohchr.org/Documents/HRBodies.

8 A Sen Poverty and Famine: An Essay on Entitlement and Deprivation (1981) 12.

8  The Westminster Consortium Human Rights and Parliaments (2011) 150.

8 D Weissbrodt et al Human Rights and Children (2017) 359.

8 My own emphasis

8 UN Committee on Economic, Social and Cultural Rights Substantive Issues Arising in

the Implementation of the International Covenant on Economic, Social and Cultural Rights: Poverty
and the International Covenant on Economic, Social and Cultural Rights (2001), page 2, para 7.
8  Sequeira et al (n 30 above) 16.
% Symonides (n 33 above) 259.
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their families, who are the ones with full responsibility towards them.®'This
responsibility includes providing economically and materially for the subsistence of the
children.”? However, often families find themselves in a situation where they cannot
provide for themselves as well as the children, where they cannot even provide the
minimum basic needs of the children such as good nutrition.®* In these cases it
becomes the responsibility of the state for the child, hence states ratify treaties
confirming this responsibility of the state towards its children in the absence of or in

conjunction with families where the latter are not able to provide.*

It is, therefore, important to comprehend that the contributors toward the families’
inability to provide for their children and their incapacity to sustain their children go
beyond the simple definition of poverty.® For the purposes of this study, poor children

will be categorised based on the consumption and incomes of their families.®

In Mozambique, the income and consumption of the families are what is relevant when
defining who is poor.”” Many studies in the country have argued that the poorest
children are concentrated primarily in the rural areas of the Central and Northern
provinces because these provinces have a lower income when compared with the
southern provinces which have been considered privileged in this regard.*® Contrary
to this, the reality shows otherwise, because it is possible to find the poorest in the city
deprived of the same basic rights.* This study, therefore, argues that location cannot
be considered an influencing factor with regard to poverty rather the income and
consumption rate as stated above. A recent study conducted in Maputo in southern
Mozambique provides distinct categories where poor families make the distinction

%1 Symonides (n 33 above) 259.

92 Symonides (n 33 above) 259.

% Symonides (n 33 above) 259.

% Article 18(2) of CRC of 1989.

% Sen (n 84 above) 9-10.

% My own emphasis.

%  BVD Boom ‘Analysis of poverty in Mozambique: Household poverty status, child malnutrition, and
other indicators', 1997/ 2003 & 2009 (2011) 10-12.

% K Nicholson et al Poverty and social impact analysis: Fuel tax in Mozambique (2003) 10-12.

% Raimundo et al (n 32 above) 6.
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themselves according to their living conditions.*® The different situations that one can
find are as follows:* first, it is possible to meet Mozambican families without means
to improve their social condition; second, families headed by single or divorced women
without any piece of land in rural areas of the country to produce their own food; third,
families whose nutrition is based on very little food for survival such as eating bread
and drinking tea the whole day; fourth, there are those large and poor families headed
by single women living with many children in their home; finally, there is the situation
where a small family lives under extremely difficult conditions where access to
adequate food to feed each person in their house is almost impossible. These
conditions force poor people to resort to living in large households to escape the
harshness of the conditions of their poverty, hoping to acquire help from one another

and to share whatever little they have with one another in a large household.

The poor people living in the biggest cities, such as Maputo and Beira, are very
dependent on the markets to have food because they do not have access to land to
produce food, and, as a result, they are vulnerable to price changes and limited access
to the quality and quantity of food to eat.'*® The different examples of lives stated above
make it possible to understand how poverty can influence children’s rights to access

adequate food and nutrition.
2.4.1.1 Factors contributing to poverty

The main factors contributing to the sustained plague of poverty in Mozambique and
concurrently affecting the right of children to an adequate standard of living are as
follows: first, the Civil War that occurred for sixteen years in the country, between 1976
and 1992, which resulted in the destruction of various aspects of infrastructure, such
as bridges, ports, roads and houses; * second, the geographical location of the
country (being close to the Indian Ocean) has made the country vulnerable to natural
disasters such as floods, cyclones, and erosion all of which have affected the

100 Raimundo et al (n 32 above) 6.
101 Raimundo et al (n 32 above) 6.
102 Raimundo et al (n 32 above) 6.
103 Nicholson et al (n 98 above) 16.

104 The Action Plan for Reduction Poverty in Mozambique 2001-2004 (2001) 12.
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agricultural sector negatively;** third, the political situation of the country during 2016
where there was high tension between the centre and southern part of the
country;®and, finally, another relevant problem was the Mozambican hidden debt
crisis in 2016 which caused the gross domestic product (GDP) growth to be reduced
to 3.7% in 2017, down from 3.8% in 2016, and below 7% if we compare this with the
country’s GDP growth achieved between 2011/2015.%

In addition to this, another significant cause contributing to poverty is the lack of
employment opportunities.®® As stated by the World Bank Group in Mozambique, the
reason why the country is facing problems regarding a lack of employment is that
‘many enterprises have fallen back and their capacity to offer employment to the
nationals as well as non-nationals has diminished’.*® The right to work has a great
influence on the right to have adequate food because it helps people to access the

most basic needs to which all human beings are entitled.**®

Education is another relevant factor to be considered.** Education plays a significant
role in the wellbeing of families. As noted by the World Bank, ‘the more educated
people are the lowest is the likelihood of their living’ in inadequate conditions.**? There
is no poverty for those children living in educated families, but, in contrast, ‘poverty is

high for those living with uneducated household heads’.**®

Sen noted that the problem of hunger and malnutrition in many societies is not
explained by the absence of food or its availability in the country.*** On one hand,

hunger and malnutrition are explained by the incomes of families that remain low

105 http://www.borgesproject.org (accessed 18 August 2018).

16 Mozambigue Baseline Report ‘Yes | Want Baseline Report Mozambique’ (2016) 1.
107 The World Bank in Mozambique ‘Country Overview’ (2018) 2.

108 Raimundo et al (n 32 above) 13.

19 The World Bank (n 107 above) 2.

110 Symonides (n 33 above) 143.

o

11 World Bank Group ‘Accelerating Poverty Reduction in Mozambique: Challenges and
Opportunities’ (2016) 26.

112 World Bank Group (n 111 above) 26.

113 World Bank Group (n 111 above) 26.

14 Sen (n 84 above) 14.
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because of poverty or the lack of employment opportunities.'*> On the other hand, it
can be explained by a lack of resources to improve the agriculture sector to enable

families to produce their own food for survival.
2.4.2 The issue of corruption and the right to food for children

Another significant problem that contributes to the lack of food for children is
corruption. Mozambique is rated as one of the highest in corruption rate in the Sub-
Saharan region.'*® There is an enormous lack of transparency in the procedures and
processes, supported by a lack of good governance in the country.'*® Therefore, equal
distribution of resources is not something that can be easily found in the country.'®
The resources tend to be distributed to those who are living in urban areas and who
are connected to those in power.** The poor in rural areas and their children continue
to be severely affected by hunger while the rich become richer.* Many children are
affected by this, especially those coming from poor families who do not know anybody
in leadership.*?® Those children do not have an opportunity to voice out their needs

and concerns about food, hence more suffering.**

Corruption deprives the children of the benefits they are entitled to as citizens of

Mozambique.’” 1t is a further an impediment to the attempts of International

1

[

> Sen (n 84 above) 14.
116 Sen (n 84 above) 14.
17 EN Uchendu & TA Olatunbosun ‘Corrupt practices negatively influenced food security
and live expectancy in developing countries’ (2015) 3 Pan African Medical Journal 1-10.
118 The Corruption Perceptions Index Reported by Transparency International listed the Republic of
Mozambique as 153 lack of transparency of their resources out of 175 countries in Sub-Saharan

Africa (2017) 3 Information available at: https://trading@economics.com/mozambigue/corruption

-rank (accessed 9 November 2018).

119 The Corruption Perceptions Index Reported by Transparency International listed the Republic of
Mozambique (n 118 above).

120 Republic of Mozambique ‘The International Monetary Fund (FMI) Report’ (2018) 71.

121 International Monetary Fund Report (n 120 above) 71.

12 International Monetary Fund Report (n 120 above) 71.

13 USAID ‘Corruption assessment: Mozambique’ (2005) 1-15.

124 USAID (n 123 above)

125 Uchendu & Olatunbosun (n 117 above) 1-5.
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Investments in eradicating hunger and chronic malnutrition.** There is no way the
initiatives for food security and poverty eradication can be effective in a country
categorised by unethical public behaviour and poor governance.'?” On the other hand,
it can be argued that the issues of poverty and starvation affecting children in
Mozambique just as in many African countries are largely manmade.** In the process
of poverty alleviation and other factors affecting children’s right to nutritious food,
corruption should not be left out.*® It also contributes to the child and maternal mortality

rate.®°
2.4.3 The challenge in the equal distribution of food in the country

Another important thing that really needs attention is the challenge of distribution of
food in the societies around the world including within Mozambican territory.!
Globally it is a truism that, ‘some societies have more food and others do not have
enough;’ ‘'some children can throw away food whereas others do not know what they
will eat for their next meal in a day’.*® There is a need to rethink the redistribution of
food policies and procedures at international, regional and national levels to ensure
that children in poor countries such as Mozambique have access to nutritious food.**
The principle of solidarity under international human rights law pleads that those
having plenty should assist those in need.®** Not every country is able to provide food
for the children but it is also the responsibility of the international community to ensure

that they help the communities, which are in need.

The concept of equal distribution of resources in this context simply means that food
should be equally distributed within the country, without bias ensuring that even those

126 Uchendu & Olatunbosun (n 117 above) 1-5.

127 M Limon et al ‘Corruption: A human rights impact assessment’ (2018) 5.
122 | imon et al (n 127 above) 5.

129 Limon et al (n 127 above) 5.

130 ]imon et al (n 127 above) 5.

181 hitp://sites.google.com/human issues/unequal distribution of food (accessed 10 November 2018).

132 hitp://www.thinkeatsave.org/index.php/stop-wasting-food (accessed 10 November 2018).

133 http://www.thinkeatsave.org/index.php/stop-wasting-food (accessed 10 November 2018).

134 http://sites.google.com/human issues/Unequal distribution of food (accessed 10 November 2018).
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in remote areas have access to adequate and nutritious food.*** The government must
ensure that rural children also have access to nutritious food in local shops and

markets, fresh food such as fruit, milk and other types of food.**
2.4.4 Low-income and lack of employment

In general, the poor children located in areas of provinces, like Niassa, Cabo Delgado,
Nampula, Zambezia and Maputo, are the most affected by lack of food.**” Food eaten
by low-income families in these areas is not nutritious for the children and so it severely
affects their growth and health.**® Most families rely on traditional food, such as
cassava and other cereals, because it is the best they can afford.*** Children are limited
to eating what their families provide for them because it is generally expensive to

access adequate food that is required for a child’s wellbeing.4°

A survey conducted in southern Mozambique provides examples with details
regarding food consumption by the poor families in Maputo. As mentioned by the
study, many interviews were conducted with different families to understand the food
consumption of the poor and the reasons why people cannot access food in enough
guantities and quality to eat.*** It was found that the consumption rate of the poor
families living in southern Mozambique, such as in the Maputo poverty belt, is ‘less
than 0.60 USD/person/day'; while ‘other families have reported no income at all' to

access their own food.**

135 LE Bain Malnutrition is sub-Saharan Africa: Burden causes and prospects (2013) 1-12.
136 Bain (n 135 above) 1-12.
137 SETSAN ‘Food and nutrition security strategy 2007-2015’ (2007) 5.

1% GAIN 3 things you should know about malnutrition in Mozambique, available at

https://www.gainhealth.org/knowledge-centre/3-things-learned-time-mozambique/ (accessed 30
October 2018).

139 GAIN (n 138 above) 25.

140 GAIN (n 138 above) 25.

141 Raimundo et al (n 32 above) 12.

142 Raimundo et al (n 32 above) 12.
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2.4.5 Gender inequality problems

Women play a significant role in food security, they are the ones who are actively
involved in farming practices, such as field production in most cases.'*®* Nevertheless,
they often find themselves discriminated against compared to men when it comes to
access and ownership of land, investment opportunities, access to information and
access to other resources for production.*** Sometimes women are left in remote and
rural places where they have limited or no access to resources at all. *** Yet they are
the ones to determine what the families eat and in particular the children.**¢ They are
responsible for the upbringing of the children yet have no access to adequate
information to educate them about issues concerning children's rights and nurturing.*¥
As advocated by Gawaya, women should be given access to land and to other
production resources to enable them to produce to ensure food security in the

country.®
2.5 Conclusion

This chapter has contextualised the right to food for children in Mozambique. It has
analysed the status quo of access to food by children and shown the factors that
contribute to the hindrance to the fulfilment of the right to food by children. It has
explained the role played by poverty, the issue of corruption, a lack of education,
climate change, the challenge in the distribution of food and a lack of employment
towards the fulfilment of the right to food for children. The next chapter will analyse the
legal framework that protects the children's rights to food at international, regional and

national levels.

143 Gawaya (n 51 above) 151.
144 Gawaya (n 51 above) 153.
145 Gawaya (n 51 above) 153.
146 Gawaya (n 51 above) 153.
147 Gawaya (n 51 above) 154.
148 Gawaya (n 51 above) 154.
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CHAPTER THREE: HOW DOES MOZAMBIQUE PROTECT, PROMOTE
AND FULFIL THE RIGHT TO FOOD FOR CHILDREN?

3.1 Introduction

Every child is entitled to enjoy the right to adequate food for his/her survival.'® It is
prominent for the children to have access to adequate food in order to protect them
from diseases and chronic malnutrition.**® Lack of adequate food makes it difficult for
the child to develop their mental, intellectual and physical capacities as much as they
could. It makes it almost impossible as stated in the previous chapter, for them to enjoy
their right to life***, the right to enjoy good health**> and ‘the right to development’,*>
which includes the right to education and others.** All of which are enshrined in the
international and regional human rights instruments.*® The main objective of this
chapter is to explain how Mozambique protects, promotes, and fulfil the children's

rights to food.

3.2 Why Mozambique should recognise, protect, and fulfil the right to food for
children?

In Mozambique, more than half of its total population of 28.8 million are children,
meaning that most of the population are in the vulnerable group.**® For this reason
alone, there is a great need for the protection, promotion, and fulfiiment of the

children’s rights to food for the Mozambican children.**” Importantly, the right to food

145 Wabwile (n 39 above) 15.

150 http://www.humanium.org (accessed 08 September 2018).

151 Article 5(1) of the African Children’s Charter of 1999.

152 Article 14(1) of the African Children’s Charter of 1999.

153 Article 5(2) of the African Children’s Charter of 1999.

154 Article 11(1) of the African Children’s Charter of 1999.

155 See the Convention on the Rights of the Child of 1989.

%6 A/HRC/WG.6/24/MOZ/1 (n 1 above) page 17, para 90.

157 UN/General Assembly/A/HRC/WG.6/24/MOZ/1 (n 156 above) page 17, para 90.
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should be recognised, protected and fulfilled because it is a fundamental human right,

which is interrelated with many other children's rights.*#

The protection of basic human rights includes those rights, which are inherent in
people by their nature of being human thus, for, without them, people would not be
able to live as human beings.*** All children are considered to be human beings and
so, just like all other human beings, they are entitled to adequate food and nutrition,
and it is a right they can demand and enforce against their governments simply for the
reason of their being human separate from their parents.'®® For the children, the right
to food is the engine of their wellbeing and development so this right must be protected

because it enables them to develop their abilities as mentioned in the CRC.**

Many children in Mozambique do not have access to good nutrition because they live
in underprivileged situations, such as poverty, subject to extreme levels of corruption,
unequal distribution of food resources, low-income and lack of employment, which
affects small children as well as explained in chapter 2 above.**? Additionally, the lack
of nutritional food faced by pregnant women also contributes to too many deaths of
children during the neonatal period and in the first months of their lives. This, on its
own, constitutes a derogation of the right to food for children.*¢* For this reason, the
protection and promotion of the rights to food for children as well as fulfilment are

imperative in Mozambique.
3.3 The Protection of the right to food for children at an International Level

The right to have adequate food and nutrition has been recognised under the

international instruments of human rights such as the Child Declaration of 1924, the

%8 http://www.ohchr.org (accessed 8 September 2018).

%9 United Nations Human Rights: Questions and Answers (1987) 4.

160 United Nations Human Rights: Questions and Answers (n 159 above) 4.

161 Article 19 of the CRC of 1989.

162 UN/CRC/C/GC/15 on the Right of the Child to the enjoyment of the highest attainable standard of
health Article 24, (2013) page 4, paral.

163 UN/ CRC/C/GC/15 (n 163 above) para D.

164 Article 2 of the Child Declaration of 1924.
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Universal Declaration of Human Rights of 1948, the Convention on the Rights of the
Child of 1989%*¢, In terms of the international law instruments that Mozambique has
ratified, she is compelled to protect, promote, fulfil, respect and not to discriminate

against the right to food for children.
3.3.1 The children’s right to food in the 1924 Declaration

The Child Declaration® was drafted by, Save the Children Fund established by
EglantyneJebb.*® The Declaration was submitted to the League of Nations and
adopted by the General Assembly of the UN in 1924.'% The Declaration recognises

that ‘mankind owes to the child the best that it has to give.’*”®

The Declaration was the first instrument of children's rights within the international
arenato give recognition to the children's right to food.*”* The Declaration posits that:*"?

‘The Child that is hungry must be fed [...]'.

The children’s basic rights were addressed in five crucial provisions, as follows:'” the
children’s right to wellbeing'; the children’s rights to have food for their normal
development”; for all children the right to relief in case of need'’®; the children’s right
to protection;’” and the children’s right to be assisted by their families and the

government.

165 Article 25 of the UDHR of 1948.

166 Article 27 of the CRC of 1989.

167 The Declaration of the Rights of the Child, League of Nations (LON) Records of the Fifth Assembly
adopted 26 September 1924, Geneva, O.J spec support. 21 (1924) League of Nations.

168 https://www.humanium.org (accessed 9 September 2018).

169 The Child Declaration of 1924 (n 167 above).

170 The Child Declaration of 1924 (n 167 above).

171 Article 2 of the Child Declaration of 1924.

172 Article 2 of the Child Declaration of 1924.

173 http://lwww.hrlibrary.umn.edu (accessed 9 September 2018).

174 Article 1 of the Declaration of the Child of 1924.

175 Article 2 of the Declaration of the Child of 1924.

176 Article 3 of the Declaration of the Child of 1924.

177 Article 4 of the Declaration of the Child of 1924.
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3.3.2 The right to adequate food in UDHR

The UDHR is the primary instrument of human rights giving recognition to this right

under the right to an adequate standard of living.'”® The right to an adequate standard

of living is defined as ‘the minimum that every child should have to enjoy the necessary

subsistence rights’, such as adequate diet, meaning food that contains nutrition with

enough energy and calories.”” This right is applicable to all children without

discrimination; it does not exclude poor children or those that are not well located such

as children living in rural areas.*®

The right of everyone to have adequate and nutritious food has been recognised by

the UDHR™! as well.’® The Declaration posits that ‘[e] veryone has the right to a

standard of living adequate for the health and wellbeing of himself and of his family,

including food, clothing, housing, medical care and necessary social services [...]'.%#

‘Motherhood and childhood are entitled to special care and assistance. All children,

whether born in or out of wedlock, shall enjoy the same social protection.’*®*

3.3.3 The rights to food for children in CRC

Articles 24 and 27 of the CRC protect children’s rights to adequate food and nutrition,

under the state parties who are called to ensure the protection and fulfilment of the

rights as follows:®

Article 24

178

76

180
181
182
183
184

185

UN The International Bill of Human Rights: A Universal Declaration of Human Rights No.13, 71 at

UN Doc. A/810 of 1948.
Icelandic Human Rights Centre the Concept of the Rights to an Adequate Standard of Living

available at http://www.humanrights.is/en/human-rights-education-project (18 September 2018).

Kunnemann (n 59 above) 82.

UN UDHR of 1948.

Article 25(1) of UDHR 1948.

Article 25(1) of UDHR 1948.

Article 25(2) of UDHR 1948.
Articles 24 &27 of the CRC of 1989.
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Provides the following:

1.

‘[...] recognise the right of a child to enjoy the highest attainable standard health’ [...]".

2(c) ‘States Parties shall take appropriate measure to ‘combat disease and malnutrition’

[...] through, inter alia, the application of readily available technology and through the

provision of adequate nutritious foods’ [...].

2(e) ‘States Parties shall take all appropriate actions to ensure that all segments of the

society, in particular parents and children, are informed, [...] and are supported in the use

of basic knowledge of child health and nutrition, and the advantages of breastfeeding [...]".

4. ‘States Parties undertake to promote and encourage international co-operation with a

view to achieving progressively the full realization of the right recognized in the present

article. In this regard, particular account shall be taken of the needs of developing

countries’.

Article 27

Provides the following:

2.

[...] recognize the right of every child to a standard of living adequate for the child's

physical, mental, spiritual, moral and social development'.

The families of other people who are responsible to take care of the children have the
first responsibility to ensure according to their ability and financial situation the
conditions, which are necessary for the development of the child. States parties, in
accordance with national conditions and within their means, shall take appropriate
means to assist parents and others responsible for the child to implement this right and
shall in case of need provide material assistance and support programmes particularly

with regard to nutrition, clothing, and housing.

States parties shall take all appropriate measures to secure the recovery of
maintenance for the child from the parents or other persons having financial
responsibility for the child, both within the state party and from abroad. In particular,
where the person having economic responsibility for their child lives in a state different
from that of the child, states parties shall promote the accession of the international
agreements or the conclusion of such agreements, as well as the making of other,

appropriate arrangements.
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3.3.3.1 Obligations under the CRC

In this context, the CRC obliges every state party to, to enact the law or incorporate
into domestic law, the specific provisions that show its commitment under the
international human rights instruments towards the realisation of the children’s right to

food as covered by the above articles.®

Furthermore, this provision compels governments to assist families and other people
responsible for the upbringing of the child, such as guardians, who cannot afford to
provide good nutrition for the children. As stated above, Mozambique as the state party
to the CRC is obliged to satisfy its commitments under the Convention.’® These
obligations comprise of, ‘to respect, protect, promote and fulfil the right to food and
good nutrition’ for the children.*® Below are discussed Mozambique’s obligations in

relation to the children’s right to have adequate food and nutrition.

3.3.3.2 Mozambique's obligations to respect the right to food for children under

the CRC are as follows:18°

= The state must not interfere with the enjoyment of the basic needs of the child,

such as access to nutritious food;

= The state must give attention to all children including those vulnerable on
grounds of poverty, their geographical location (rural children) and those living

in unemployed households;

= The state must assist the parents of children so that vulnerable children cannot

be denied their basic right to food and nutrition;

= The state is obliged to assist families and other parents to produce their own

food in order to secure the nutrition of their children; and

186 UN/CRC/C/GC/7/Rev 1. para 1, para 1.
187 See Information available at http://www.fao.org/docrep/005/Y4430 (accessed 30 September 2018).

188 As above.
189 UN/OHCHR Factsheet N0.27 Special Rapporteur on the Rights to Food (2001) available at

http://www.ohchr.org (accessed 30 September 2018).
See also Wabwile (n 39 above) 31-35.
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= The state must make available its resources and take appropriate steps and

measures to ensure the realisation of the right to food by children.

3.3.3.3 The state’s obligations to protect the right to food for children are stated

below:

= The state is obliged to protect the right to food by enacting laws and policies
within their national territory that ensures the protection of the right to food for
children; and

= The state must prevent the violation of international human rights standards by
providing specific legislation provisions that foster the eradication of hunger and

chronic undernutrition for young children.
3.3.3.4 The obligation to fulfil the right to food for children is as follows:

Every state has a certain group of people who are disadvantaged either by their
geographical location or by their social condition. Mozambique is one country where
this problem is notable. The obligation to fulfil the right to food requires from the state
party to the CRC to take positive measures possible, either administrative, legal, or
judicial to ensure access to food by children and guarantee the means of production
to eliminate chronic undernutrition for children.*® This includes children affected by
natural disasters, especially for those families who have lost their crops and are
suffering from hunger because of floods or other natural disasters.** The fulfilment of
the right to food for children also means making the countries resources available that
can help ensure the realisation of the right, such as in cases where it is necessary ‘to
adopt domestic policies, legislation, strategy, and other programmes' that foster the

implementation of the right to food for the children in the country.

190 Article 27(3) of the CRC of 1989.
191 UN/OHCHR Factsheet No.27 Special Rapporteur on the Rights to Food (n 189 above) available

at: https://www.ohchr.org (accessed 30 September 2018).
192 Wabwile (n 39 above) 35.
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Importantly, fulfilment of the right to food for children requires action from the state
party, to allocate some funds from ‘the state national budget’, which will specifically be

used to promote the right to food for children in the country.**
3.3.3.5 The obligation of state party not to discriminate

The CRC prohibits discrimination and provides that no child should be discriminated
against based on the grounds of [...] social origin [...] or any other status.’®* The
children’s rights deal with the wellbeing of all***, vulnerable or not, urban/rural, rich/poor
children.*® The all have the same right not be discriminated against and to enjoy the
right to adequate food equally.*” The principle of non-discrimination is one of the most
important principles because, very often, poor children living in rural/urban are denied
the most basic rights such as their right to adequate food and nutrition.**® In other
words, poor children living in rural and urban areas are discriminated against and,
therefore, their right to food and nutrition is usually violated simply because they stay

in remote areas.*

This instrument is central to the current study, therefore, a more detailed critique of
the Convention will be conducted under chapter 4 below.

A discussion on regional commitments towards the children’s right to food is given

below.

193 Article 27(3) of the CRC of 1989.

194 Article 2(1) & (2) of the Convention on the Rights of the Child 1989.

195 Article 3(2) on the Convention on the rights of the Child of 1989.

1%  United Nations the Right to Adequate Food/ Factsheet No 34 (2010) 9-12.

17 United Nations the Right to Adequate Food/ Factsheet (n 197 above)

1% Ministry of Justice Legal Reform for the Protection of Children in Mozambique (2014) 16.
1% UN/A/HRC/AC/6/CRP.1, page 8, para 28.
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3.4 The Protection of the Right to Food for children at Regional Level

The Republic of Mozambique is a member of the AU, and one of the mandates of the
AU is the protection and promotion of human rights in Africa.?® At a regional level,
Mozambique has legally binding obligations under the ACHPR (African Charter on
Human and Peoples’ Rights), ACRWC (African Children’s Charter) as well as the
Women’s Protocol (Maputo Protocol) towards the fulfiiment of the right to food and

nutrition for children including the mother, as will be discussed below.
3.4.1 Theright to food in ACHPR

The African Charter on Human and Peoples’ Rights (ACHPR)*?, was ratified by
Mozambique on 15 July 1989 through Resolution 28/2005.%*The Charter represents
the main instrument of the protection and promotion of human rights for African
people.?The children’s right of non-discrimination*** and the right to equality are
enshrined in this instrument.?> Furthermore, the Charter guarantees the following
rights: socio-economic and cultural rights; the right to development; civil and political
rights; the rights of women; the children’s rights; the rights of people with disabilities;

individual duties; the state parties’ duties; and individual and group rights.2%

The ACHPR however, does not have a clear provision that guarantees the protection

of the right to food.*” The right can be established only from the context of the ACHPR

200 The Constitutive Act of the African Union of 2001 available in Compendium of Key Human Rights
Documents of the African Union (2016) 6.
201 CH Heyns & Killander Compendium of key Human Rights Documents of the African Union, African

Charter on Human and Peoples’ Rights (2016) 29 available in the law library, University of Pretoria.

2

o

2 H Adjolohoun et al the Impact of the African Charter and Women’s Protocol in Selected African
States (2012) 105.

3 http://www.ihrda.org (accessed on 9 September 2018).

*  Article 2 of ACHPR of 1981.

> Article 3(1) of the ACHPR of 1981.

2

o

2

o

2

o

206 The Banjul Charter and Universal Human Rights: A Comparative Analysis No. 55/75 available
at: http://www.jurisafrica.org (accessed 9 September 2018).
207 Heyns & Killander (n 201 above) 29.
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through the implied human rights interpretation ‘mechanism’,?® as was applied in the
case of SERAC and Another v Nigeria.?®

In this case, the ACHPR dealt with the violation of many articles listed in the Banjul
Charter?®, comprising of the right to have good health, ‘the right to a clean
environment’, and the right to development as protected by the Banjul Charter.?** The
complaint was about the after effects of environmental degradation in the Ogoni land
caused by the Shell Corporation working along with the government of Nigeria. In the
decision, the Commission decided that other human rights, which are not explicit in
the African Charter but implied, such as the right to food and housing were also
violated by the actions of the Shell Corporation, who were authorised by the
government. The Commission found that the right to food and shelter is a fundamental
human right, necessary for the existence of a human being.?*> According to the
Commission, the right to have adequate food is important for the life of people?, the
right to health?%, the right to development®®, and the right to education?'® as listed in
the Charter.

Furthermore, the Commission recommended that the government of Nigeria ensure
food availability for their nationals and take all action necessary to protect the violation
of rights owing to the arbitrary interference by private companies in the enjoyment of
basic human rights.?” They further emphasised that the right to food is not entrenched

in the Banjul Charter, but the state must consider that the right to food is an ‘individual

208 Article 4 of the ACHPR of 1981 available in Compendium of key Human Rights Documents of the
African Union (2016) 30.

209 SERAC and Another v Nigeria (2001) AHRLR 60 (ACHPR 2001) 320.

210 Articles 2; 4; 14; 16; 18(1); 21; & 24 of the ACHPR of 1981 (n 14 above) 30-33.

211 The SERAC case (n 209 above) 325, para 50.

212 The SERAC case (n 209 above) 228, para 65.

213 Article 04 of the ACHPR/ https://www.achpr.org (accessed 24 September 2018).

214 Article 16 of ACHPR available in https://: www.achpr.org (accessed on 24 September 2018).

215 Article 22 of ACHPR of 1981.

216 Article 17 of ACHPR of 1981.

217 The SERAC case (n 209 above) 328, para 65.
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right and indivisibly right' attached to the right to the human dignity.?*®* This must,

therefore, be respected, protected, promoted and realised in the state parties.
3.4.1.1The obligations under the ACHPR

Under the Banjul Charter, the state is obliged to respect, protect, promote and fulfil the
right to food for all people living within their territory*° without discrimination of any
kind.??° This obligation also comprises ensuring that all people are enjoying the right
to basic food and nutrition through making available the resources of the

government.?!

3.4.2 The right to food in the African Charter on the Rights and Welfare of the
Child

Mozambique became a state party to the African Children’s Charter on 15 July 1998
through Resolution 20/98.722 The African Children’s Charter establishes that all families
must provide for their children including food and nutrition and it places the
responsibility on the families to ensure that children are protected within their financial

means.??

The instrument recognises that children owing to their vulnerability, require special
attention to the growth and development of their human capacities but also to secure
their physical, mental, moral being and dignity.?** Its preamble also recognises that the
promotion, protection, and wellbeing of the child implies the efforts of everyone such
as civil society, family and the state party to the Charter.?>

218 The SERAC case (n 209 above) 328, para 65.

219 The SERAC case (n 209 above) 328, para 65.

220 Article 2 of ACHPR of 1981.

221 Article 2 of ACHPR of 1981.

222 hitp://www.achpr.org (accessed 24 September 2018).

223 Article 20.1(b) The African Children’s Charter of 1990/1999 www.achpr.org (accessed 9
September 2018).

224 The Preamble of the African Children's Charter of 1999. Compendium of Key Human Rights
Documents of African Union (2016) 80.

225 The African Children's Charter of 1999.
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Though this instrument places the primary obligation to provide food for the children
on the families, it also obliges the states to provide where the families do not have the
means. The Charter also sets out that Mozambique should take all necessary action

to protect issues that influence child development and welfare.??

3.4.3 Theright to food in Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa also known as the Women's Protocol was enacted by the AU to
protect the rights of all women in Africa.??” Mozambique ratified the Women’s Protocol
on 13 December 2005 through Resolution 28/2005.%%

The Maputo Protocol provides that every woman have the right to have adequate food

and nutrition.?* In this regard, Mozambique should take all action to:

‘Ensure that women [...] have access to land and means of production to produce
nutritious food, which will ensure food security necessary for the realisation of the

children’s right to food.’2%°

‘Establish adequate systems of supply and storage to ensure food security within the state

party’.

The women should enjoy this right without any discrimination of any kind. To fulfil the

right to food for women means to provide for her access to land to produce her own

226 Article 20.2(b) of the African Children’s Charter of 1999.
227 Protocol on the Rights of Women of 2005 available at http://www.achpr.org (accessed 5 October

2018).
228 hitp://www.achpr.org (accessed 9 October 2018).

229 Article 15 of the Maputo Protocol available in Compendium of Key Human Rights Document
of the African Union (2016) 72.

230 Article 15(a) available in Compendium of Key Human Rights Documents of the African Union
(2016) 72.

231 Article 15(b) available in Compendium of Key Human Rights Documents of the African Union

(2016) 72.
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food, and, in cases of incapacities, it means the state party must provide for those who

are not able by any reason to provide for themselves.

3.5 How the International and Regional Normative Framework on the right to
food for Children can assist to solve the situation in Mozambique?

International and regional interventions are of importance to protection and fulfilment
of the right to food for children.?? First, they are of essence because they help to
combine the efforts towards ensuring the enjoyment of the right to food for children.
Their efforts to work together with the national government and/or different
departments of the government dealing with the wellbeing of children helps to find
better solutions to the problems of chronic malnutrition prevalent in the country.?* The
international and regional standards if ratified by the states automatically becomes
part of the law of the land, therefore they provide a very strong legal basis upon which
the children can rely in order to enforce their rights against governments.?** These
instruments grant the children a form of remedy, they can enforce their rights regionally
and globally if the local systems are flawed or have failed.”® Further, due to
international human rights principles such as the principle of solidarity, the
international community is mandated to act positively towards assisting economies
that are in need. All these have the capacity to help children find appropriate attention

with a view of ensuring that they are protected from hunger and chronic malnutrition.®

The standard normative framework will be helpful in ensuring an equitable mobilisation
of resources.”’ Because of their legal binding effect, they compel the government to

reallocate state resources equitably within the country and this is essential for the

232 https://www.unicef.org (accessed 9 November 2018).

23 hitps://www.unicef.org/files/Global Framework for Action (accessed 9 November 2018)
234 Article 2 of the Child Declaration of 1924.
Articles 24 & 27 of the CRC of 1989.
Article 20 of the African Children’s Charter of 1990.
25 Wabwile (n 39 above) 45.
236 Wabwile (n 39 above) 45.

37 See https://www.unicef.org/about/execboard/files/Global Framework for Action1.0--Dec2006.pdf

(accessed 9 November 2018).
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fulfilment of children rights to food.?*® These will help include vulnerable children in
remote areas who are far away from all the resources available, who in most cases
are often denied the basic needs for survival.?* The monitoring and enforcement
mechanisms from international and regional levels will help ensure the government
complies with its obligations as per its ratifications of international and regional children

rights instruments.2%°

In practice, the standard normative framework for children can be applicable to protect
and promote the right to food by disseminating messages that demonstrate the
importance of accessing nutritious food, the child's right to breastfeeding and the

progressive realisation of the rights in the country.*
3.6 The right to food for children at national level
3.6.1Sections of the Constitution of Mozambique

The state’s obligations to protect, promote, respect and fulfil the rights to food for
children at the domestic level is empowered by the provisions of international and
regional instruments of human rights, which have been ratified by the state as shown
above and normally domesticated into national law, such as the Constitutions,

Children’s Act and other piece of legislation.?** As one writer said:

‘The purpose of international law is to recognize and accept human rights and to reflect
these rights in their national Constitutions and law, to respect and ensure their
enjoyment through national institutions and to incorporate them into national ways of

life.’243

2% UNICEF (n 237 above).

2% UNICEF (n 237 above).

240 UNICEF (n 237 above).

241 UNICEF (n 237 above).

242 JC Mubangaizi ‘the protection of Human Rights in South Africa: A Legal and Practical Guide’ (2005)
32.

243 Henkin & T Meron ‘Human Rights in International Law: Legal and Policy Issues 1984 quoted by JC

Mubangizi the Protection on Human Rights in South Africa: A Legal and practical guide’, (2005)
32.
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In the Republic of Mozambique, the Constitution is the highest law of the land, and it
recognises the protection of all citizens’ socio-economic and political rights.?*
Regarding the protection of the children’s rights to food, the Constitution does not have
a clear provision for the right.**> The only provisions in the Constitution that can be
impliedly interpreted to protect the right to food for children would be Article 47(1), (2),
(3), Article 97, Article 121(1) as will be analysed below;

Article 47
Provides the following:+

1. ‘Children shall have the right to protection and care requirements for their

wellbeing'.

2. ‘Children may express their own opinion freely on the issues that related to them,

according to their age and maturity’.

3. ‘All acts carried out by public entities or private institutions in respect of children

shall consider, primarily, the paramount interest of the child’.

This section, as it provides for the wellbeing of the children, can be construed through
the implied human rights approach interpretation to include the right to food because
the food is imperative for a child's wellbeing. As explained by the Collins Online
Dictionary, the wellbeing of a person refers to his/her health and happiness, and,
therefore, it is through food in this context that the children are able to attain their

happiness and good health.?

Section 2 of the Article makes it possible for the children to voice their needs, and
again the right to food is implied in this context because it is food that empowers the
children to participate and voice out their concerns to the government and society.
Without food, which promotes their wellbeing and health, they cannot be in a sound
position to enable them to be actively be involved in matters that affect them. They

244 Article 4 & 3 of the Mozambican Constitution of 2004.

245 See Article 47 of the Mozambican Constitution of 2004.

246 Article 47(1); (2) & (3) of the Mozambican Constitution of 2004.

247 Collins English Dictionary ‘Definition of Wellbeing from Collins English Dictionary’ available at

collinsdictionary.com/dictionary/English/Wellbeing (accessed 10 October 2018).
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need energy even to speak, and adequate and nutritious food will give energy and

intellectual capacity to the children.

Furthermore, Section 3 of the Article obligates the public entities and private
institutions to act in the best interest of children; in this context, they are obliged to act
in ways that will protect, promote and ensure the fulfilment of children’s right to food.
Simply because it is in the best interest of every child to have access to nutritious food

for its wellbeing and development as stated above.
Additionally, Article 121(1) of the Constitution provides that:>#

‘the children have the right to protection from the family, society and from the state,

having in mind their full development.’

This Article promotes the right to the development of children, so it thus prohibits any
actions by the family, state and society that may have the effect of tampering with the
development of a child. In the context of the right to food, the above group is barred
from acting in any manner that encroaches upon the right of a child to food, which is
essential to the development of each child.

Finally, Article 97 states that:**

The economic and social order of Mozambique shall aim to satisfy the basic needs of
the people and promote their social well-being. It shall be based on the following
fundamental principles: the value of labour; market forces and initiatives of social
economic operators; the co-existence of the public sector, the private sector and the
social operative sector; public ownership of natural resources and means of production
in accordance with the collective interests; protection of the cooperative and social
sector; and on the action of the state as a regulator of socio-economic and social
growth and development.?°

This Article, on the other hand, compels Mozambique to promote, protect and fulfil the

basic needs and social welfare of all Mozambican people which includes children. It

248 Article 121(1) of the Mozambican Constitution of 2004.
249 Article 97 of the Mozambican Constitution of 2004.

250 Article 97(a); (b); (c); (d); (e); (f) & (g) of the Mozambican Constitution of 2004.
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bestows a much greater obligation on the state and highlights the role of the state in
item (g) of the Article that guarantees that the state is the regulator and promoter of

economic and social growth and development of people.

Upon further interpretation of the above provision in terms of the children's rights
discourse, children are now included under the definition of "people or human beings".
They exist separately from their parents and have their own fundamental human rights
and liberties just as their parents do which they can enforce at any time. The provision
above which refers to ‘people’ refers also to children of Mozambique. In this context,
the basic need due to them from the state is food, which they are entitled to enjoy in
terms of the laws of the country. Below is a discussion of the provisions of the

Children's Act, which guarantees the right of food for children.
3.6.2 Section 7 and 14 of the Children’s Act of 2008

The Children’s Act of 2008 was passed to protect and promote children’s rights in the
country.?** This Act was enacted based on principles entrenched in the CRC%*? as well
as the ACRWC.*3 The Act is applicable to all children and protects them against any
discrimination owing to their social origin and socio-economic condition.?*
Furthermore, the children’s rights to be protected by state parties, families and civil
society are listed within the Act, which emphasises that children’s rights to food
security should be protected by the state.*® The same law, in section 14, also offers
protection to pregnant women and calls on the government to provide assistance on

issues concerning food.>®

251 Act 7 of 2008 on Protection and Promotion of Children’s Rights.
252 The Convention on the Rights of the Child of 1989.

253 Article 1 of Act 7 of 2008.

254 Article 4(2) of Act 7 of 2008.

255 Article 7 of Act 7 of 2008.

2% Article 14(1) of Act 7 of 2008.
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3.6.2.1 The domestic obligation

Mozambique's Children Act compels the country to protect all children from violations
of the right to food. The Act also ensures that women have access to food and nutrition
in order to protect the right to life of the children.?’

3.7 Conclusion

This chapter has discussed the legal regimes seeking to protect and promote the right
to adequate food and nutrition for children in Mozambique on international, regional
and domestic levels. This chapter concludes that Mozambique does not have clear
provisions regarding protection, promotion and fulfilment of the right to food for
children at the national level as prescribed by the international and regional human
rights standards. However, the country is still obliged to comply with its obligations
towards protection and fulfilment of the right to food for children as it is a state party to

these instruments.

Besides the treaty and statutory obligations applicable to Mozambique to ensure the
right to food for children, Mozambique being an African country is also governed by
African customary laws especially in rural areas. According to African customary law,
it is the duty of the parents to maintain and look after a child either his or her own child,
or any child. This is also provided in Article 29 of the African Charter which guarantees
the duty of the individual in this case including the parent towards the child and the
latter towards the former. The following chapter will conceptually critique the
applicability of the CRC with regard to the fulfilment of the right to food for children in

Mozambique

257 Article 14(1) of Act 7 of 2008.
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CHAPTER FOUR: A CONCEPTUAL CRITIQUE OF THE
APPLICABILITY OF THE CRC TOWARDS THE FULFILMENT OF THE
RIGHT TO FOOD FOR CHILDREN IN MOZAMBIQUE

4.1 Introduction

It has already been discussed, in chapter 3, how Mozambique protects, promotes and
fulfils the rights to food for children under the law; this chapter seeks to critique the
practical applicability of the CRC towards of fulfilment of the right to food for children

in the country conceptually.

4.2 The applicability of the CRC in Mozambique with regard to the right to food
for children

The CRC is a multilateral treaty of the UN General Assembly and it sets out the socio-
economic, cultural, civil and political rights of the child.>*®* The CRC is recognised as
the first legally binding international instrument dealing with children’s basic needs and

rights.?*

Implementation of the CRC is empowered by the following principles enshrined in the
CRC:

= the principle of non-discrimination;°
= the principle of ‘the best interest of the child;?

= the provision that provides the right to adequate food and nutrition for the
child;*¢? and

2% UN General Assembly, Convention on the Rights of the Child of 1981.
259 http://www.unicef.org (accessed 14 September 2018).

260 Article 02 of the CRC of 1989.

261 Article 3(1) of the CRC of 1989.

262 Article 27 of the CRC of 1989.

41


http://www.unicef.org/

= the duties of state parties to ensure that children enjoy their right to have

adequate food and nutrition.?®®

These are the main tools, which assures protection, and fulfilment of the rights of

children as explained in chapter 2 of the study.

The Republic of Mozambique became a state party to the CRC?* on 26 April 1994 .26
The country follows a monist system with regard to the relationship between
international law instruments and domestic law.?*®* According to Article 18(1) of the
Mozambican Constitution ratified international law instruments form part of domestic
legal norms upon being officially published.?®” In terms of Article 18(2), within the
Mozambican legal order, ratified international law norms are positioned directly under
the Constitution, but they have the same legal force even as the Constitution. This
implies that both international law and domestic law can be applied concurrently within

the legal system.?%®

However, a problem arises when the two are in conflict; because the Constitution does
not further provide guidance on whether international law instruments take precedence

over the domestic norms.2%°

In practice, it cannot be denied that Mozambique has been taking steps to implement
the provisions of these instruments gradually and progressively.?” As seen under
chapter 3 above, domestically, the government has enshrined some provisions of the
CRC in local law under the Constitution and other legislation, such as the Children’s
Act and the Mozambican National Plan for Children 11.2* The only shortfall with this is

that the provisions are not explicit nor comprehensive enough to ensure protection,

263 Article 18 of the CRC of 1989.

264 United Nations General Assembly, Convention on the Rights of the Child of 1989.
265 http://tbinternet.ohchr (accessed 14 September 2018).

266 See Adjolohoun et al (n 202 above) 105.

267 Article 18(1) of the Mozambican Constitution of 2004.

268 Article 18(2) of the Mozambican Constitution of 2004.

265 See Adjolohoun et al (n 202 above) 105

270 My own emphasis.

271 See the Children’s Act of 2008 & The Mozambican Plan for Children Il of 2013.
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promotion, and fulfilment of the right to food for children in the country.?”? Further, there
are many gaps in the existing law covering this area, which hinders the proper
implementation of the provisions of the CRC at the national level and often leaves the
children without adequate remedies.?”® Nevertheless, the country has been gradually
taking steps by putting in place several initiatives that promote, protect and fulfil the
right to food for children in Mozambique despite the challenges.?”

4.2.1 General Comment No. 7 of 2005

The General Comment No. 7 of 2005 which focuses on the implementation of rights
of small children, clearly recognises that little children are entitled to enjoy all the rights
listed in the CRC.?”

Paragraph one of the General Comment No. 7 calls on the state parties to ensure their
international obligations towards little children.?”®¢ And, particularly regarding vulnerable
children on the grounds of poverty, children who are discriminated [...] and other

factors that affects their welfare.?””

Paragraph ten of the General Comment No 7 of 2005 expands upon the applicable
provisions that protects the right to life, the right to survival and the right to
development of children.?”® In this regard, the state party to the CRC is obliged to
ensure that the right to the development of children is protected and taking into account

that children need welfare.?”?

However, the Committee placed that the right to survival and development of the child
can only be fulfiled in ‘a holistic manner through the enforcement of all other

272 My own emphasis.

2

~

3 J Galllinetti ‘Harmonization of laws relating to children in Mozambique’, African Child Policy Forum,
Addis Ababa, Ethiopia, available at http://www.africanchildfourum.org (accessed 18 September
2018).

274 My own emphasis.

275 See UN/CRC/CI/GC/7. Rev.7, page 1, para 1.

276 See UN/CRC/C/GC/7. Rev.7, page 1, para 2(b).

277 See UN/CRC/C/GC/.7 Rev.7, page 2, para 2(f).

278 See UN/CRC/C/GC/7. Rev.7, page 4, para 10.

279 See UN/CRC/CI/GC/7. Rev.7, page 4, para 10.
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provisions’ of the CRC.?*° This means that other rights interrelated to the above
mentioned rights such as the right to have good nutrition, adequate lives, education,
health and the right of child play must concurrently be fulfilled.?®* Further, the same
General Comment provides the following information, small children themselves

should be part of activities that fully guarantees their right to good nutrition.?

4.3The applicability of the African Children’s Charter in Mozambique with regard
to the right to food for children

The African Children’s Charter (ACRWC) is the main instrument protecting and
promoting the rights of children in Africa.®®* Same as the CRC internationally, the
ACRWC is an instrument that protects socio-economic and cultural rights and civil and
political rights of children, regionally.?®® The ACRWC offers a higher level of protection
than that offered by the CRC.?®* It is an instrument designed to reflect the spirit of

traditional cultural values of African children.8

As a state party to the Charter, Mozambique is legally bound by the instrument and is
obliged to take all action necessary to ensure that the right to food for children listed
in the instrument is fulfilled.?” The state has an obligation to take ‘steps in accordance
with their available means and national resources to support the families in need in

order to ensure fulfilment of the right to food and nutrition’.28

2

00

0 See UN/CRC/C/GC/7. Rev.7, page 4, para 10.

81 See UN/CRC/C/GC/7. Rev.7, page 4, para 10.

282 See UN/CRC/C/GC/7. Rev.7, page 4, para 10.

283 https://resourcecentre.savethechildren.net/library/african_charter_rights _child (accessed 5
December 2018).

284 https://resourcecentre.savethechilddren.net/library/african_charter_rights child (accessed 5

December 2018).

285 https://resourcecentre.savethechildren.net/library/african_charter_rights child (accessed
6 December 2018).

286 https://resourcecentre.savethechildren.net/library/african_charter rights _child (accessed
6 December 2018).
287 See Atrticle 1 of the African Children’s Charter of 1999, available at http://www.achpr.org/files/
(accessed 30 November 2018).
288 Article 1 of the African Children’s Charter of 1999.
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Regarding the applicability of the Charter in Mozambique towards fulfilment of the
rights to food and nutrition, it is important to understand how Mozambique is giving

effect to the provisions of the Charter domestically.

Despite the challenge of lack of implementation, the country tried to give effect to the
provisions of the Charter through their National Action Plan for Children 11?** and the
Children’s Act.>*® The main problem regarding the full implementation of the Charter is
that many African countries such as Mozambique are poor and corrupt, due to this
problem, the government cannot implement all the specific rights of children at the
same time.** Lack of resources can limit government in promoting and fulfilling of the
fundamental rights of children, while the children are entitled to enjoy all the rights
entrenched in the Charter.*?

Below is a discussion on the local initiatives formulated to further the implementation
of the right to food for children in Mozambique. The chapter seeks to analyse their
successes and shortfalls towards fulfilling the right to adequate food for children in the

country as prescribed by the CRC critically.
4.4 The Mozambican National Plan for Children Il

The government of Mozambique created the National Plan for Children Il in 2012.2%
The Plan considers that children must always be a priority at the domestic level.** The
PNAC Il was established respecting principles stated in the CRC above and other
international human rights laws?*> taking into account that Mozambican children need

welfare and protection.?*®

289 National Action Plan for children 1l (PNAC) 2013-2019 (2013) 10-16.

2% See Children’s Act of 2008, Article 7.

291 Republic of Mozambique ‘Implementation of the African Charter on the Rights and Welfare of the
Child: Initial report combined with first, second and third reports’ (2013) 2-3.

292 https://resourcecentre.savethechildren.net/library/african_charter rights_child (accessed
7 December 2018).

2% See PNAC Il (n 289 above) page 5, para 1.

2% See PNAC Il (n 289 above) page 5, para 1.

2% See PNAC Il (n 289 above) page 5, para 2.

2% See PNAC Il (n 289 above) page 5, para 2.
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In relation to the applicability of the CRC towards the fulfiiment of children’s rights to
food in this Plan, the document clearly mentions the right for all children to have
adequate food.**” In this regard, the PNAC Il posits this as follows: ‘Ensure that children

have access to adequate food so that they have a healthy life’.2%

It is crucial to point out that the Plan was established following the main provisions
listed within the CRC.?*® This comprises the right of all children to survive, the right to
the development of the child, and the right to protection as well as their right to

participate.3®

This plan is, however, not a binding document for the government and, though it sets
out worthy initiatives on paper that are in line with the CRC, if these are not
implemented its significance will not be known with regard to the protection of
children’s rights. There is a need for a monitoring and overseeing mechanism that
seeks to ensure compliance. To date, the situation of children living with severe

malnutrition persists.
4.5 The Mozambican agenda for the reduction of chronic undernutrition

The UN established this Agenda in 2015. Its main purpose is to provide a clear and
concise summary of the approach taken by the UN agencies in the country to support
strategies, policies, action plans, and other programmes alleviating malnutrition for

children in the country.3%

In relation to issues of children, such as chronic malnutrition, the UN Agenda posits
that the main factors that contribute to a high level of children affected by the problem
are as follows, poverty, lack of food, the poor diet of their families and food insecurity

affecting the country.3®

27 See PNAC Il (n 289 above) page 10, para 2
2% See PNAC Il (n 289 above) page 10, para 2.
2% See PNAC Il (n 289 above) page 5.

300 See PNAC Il (n 289 above) page 11.

301 UN Agenda (n 28 above) 7.

302 UN Agenda (n 28 above) 8.
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The Agenda was implemented with the support of two important policies on Food,
namely the Mozambican Strategy for Food Security and Nutrition (ESAN 1) of 2007
and the PAMRDC*® discussed in the following paragraphs of this study.

4.5.1 The Mozambican Strategies on Food Security and Nutrition (ESAN | &
ESAN II)

The Mozambican strategy on Food Security and Nutrition (ESAN 1) was adopted by
the SETSAN in 1998 through Resolution N0.16/98 and revised in 2007 as ESAN I
through Resolution No. 56/2007 of 16 October.?** Both strategies were created to

address problems regarding Food Security and Nutrition at a domestic level.3%

It is important to mention that ESAN | was reviewed to incorporate the human right to
adequate food which addresses the protection, promotion and progressive realisation
of the rights of all Mozambicans.3*® The strategy recognises that the right to Food
Security and Nutrition food is a fundamental human right, which no one should be
denied.*” Furthermore, the strategy addresses the matter that the right to have
adequate food at all times when people are in need should be taken into account and
that this food must be accessed in enough quantity.**® All Mozambican children need
food to live a life with dignity and to attain the ‘best attainable health’ as stated in the

standards instruments of human rights.3®
The objectives of the ESAN Il are as follows:3'°

= To ensure that all Mozambicans enjoy the right to adequate lives for their
physical and normal development;

303 UN Agenda (n 28 above) 8.
304 National Food Security and Nutrition Secretariat (SETSAN) Strategy on Food Security and Nutrition
ESAN | & ESAN Il (2007-2015) 2.
305 SETSAN (n 304 above) 12.
306 SETSAN (n 304 above) 12.
307 SETSAN (n 304 above) 12.
308 SETSAN (n 304 above) 12.
309 SETSAN (n 304 above) 12.
310 SETSAN (n 304 above) 13.

47



= To reduce the number of cases of chronic undernutrition affecting young

children;

= To reduce the number of families and their dependents affected by chronic

famine; and
= Toimprove the means to access adequate diets for young children.

In this light, the ESAN Il incorporated the standard elements that characterise the right
to have adequate food. These comprise the elements stated below:3*

= Adequate food

Adequate food in the context of the strategy means nutritious food and the right to
have enough food to satisfy people in the household. Adequacy means the right to
have food that is safe from toxic substances and food that is culturally acceptable for

the children and their families.3*
= Availability of food at the domestic level

The availability of food means the existence of enough food for families and their
dependents to eat for their everyday life.3** The Strategy provides that the issue of
availability of food in the country must be guaranteed through agricultural production,

food import, and export, which includes food supply.3#
= Access to food at the national level

In this regard, access to food relates to the capacity of Mozambican families in terms
of utilising their means to buy or produce adequate food to secure nutrition for
their children. For the right to food to be fulfilled, the resources must be well

311 SETSAN (n 304 above) 14.
312 SETSAN (n 304 above) 14.
313 SETSAN (n 304 above) 14.
314 SETSAN (n 304 above) 14.

48



distributed at a domestic level including the food markets to ensure that even the

most vulnerable have access to adequate food.3%
= Utilisation of food

According to the document, the utilisation of food respects two essential elements:
first, there is the utilisation of food by the families and their dependents; and second
there is the utilisation of food that respects the right of people to consume and
transform such food into energy and calories to be used in their everyday lives.?** This
means that children and their families must have access to the quality and quantity of

food that is able to sustain them and keep them stronger.
= Stability in the context of children’s right to food

In this light, stability means that the food must be available for children and their
families at all times when they need nutritious food to eat.3” The stability of food is
guaranteed at the individual, social and family level. In other words, stability sets out
an obligation of a government to provide food and nutrition specialists for vulnerable
children and their families.3®

With regard to the applicability of the CRC, the Mozambican strategy on Food Security
and Nutrition (ESAN II) was implemented considering the international obligation
towards the fulfilment of the right to adequate food.?*® As seen in the discussion of
strategy, it is very comprehensive and really aims actively to ensure the fulfiiment of

the right to food for the children. Below is the other leg of the UN Agenda.

452 The Mozambican Multi-Sectoral Plan for the Reduction of Chronic
Undernutrition (PAMRDC)

The PAMRDC was created in 2011 by the Mozambican government to look specifically

at issues concerning nutrition and food security in the country. It also seeks to put in

315 SETSAN (n 304 above) 14.
316 SETSAN (n 304 above) 15.
317 SETSAN (n 304 above) 15.
318 SETSAN (n 304 above) 15.
319 Article 27 of the CRC of 1989.
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place approaches to protect the right to life of the child.?® The PAMRDC is a key policy
recognising the right to food as a basic human right. It seeks to facilitate the fulfilment
of the right to nutritious food and for children.?® The children’s right to good health,
which is interrelated with the right to food, as it is stated in the CRC3%, is also
mentioned in the Plan.? The Plan respects the principles of the children’s Convention
concerning the right to food and nutrition with a view to protecting the right to the
survival and the development of children.?** This plan does not only refer to issues
regarding lack of food, but it also considers the impediments that contribute to the lack
of implementation of the Children's Plan and Policy in the country.3?

The Plan also takes into consideration other factors, such as how the family deals with
the problem of nutrition, the lack of acceptable food, the lack of resources to access
nutritional food, and, importantly, how Mozambique addresses the problem of chronic
undernutrition. Furthermore, the plan looks into how the government allocates its
resources towards the fulfilment of the right to food for poor children, pregnant women,
and women in a reproductive age without means or a source of food supply, as well

as food storage at the national level.3%®

One of the shortfalls of this plan, however, is the insufficiency of human resources.
There is a special need to employ qualified people dealing with human rights and
children’s rights to nutrition to create a specific policy, strategy, and programme on the
right to adequate food and nutrition, but such expertise is rare in the country.?*” The
lack of qualified experts in the abovementioned areas constitutes a strong barrier for

Mozambique to adopt relevant policies that will effectively guide the whole process.3*

320 Sequeira et al (n 30 above) 35.
321 UNSCN Country Policy Analysis: Nutrition Impact of Agriculture and Food System, Mozambique
(2013) 57.

322 Article 24 of the CRC of 1989.

323 Sequeira et al (n 30 above) 35.

324 Sequeira et al (n 30 above) 35.

325 Sequeira et al (n 30 above) 38.

326 Sequeira et al (n 30 above) 58.

327 Sequeira et al (n 30 above) 32.

322 Sequeira et al (n 30 above) 32.
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4.6 Agricultural policy and the right to have nutritional food (PEDSA AND PNISA)

Agriculture is the primary source of food in Mozambique, and, therefore, it should be
promoted as a way to accelerate the fulfilment of the right to food for children.?*® The
Mozambican Policy on agriculture was launched in 2011 to improve the agricultural
sector at a domestic level. This was named the PEDSA and PNISA.** In relation to
these policies, it is crucial to emphasise that both focused on the production of food.3**
The main gap found in the policies is that they do not mention the right to have
nutritional food for children.*? In the document, there is no provision that states the
need for supporting families with regard to the improvement of processing and storage
of food to maintain its nutritional value.?* The absence of this element makes the
national agricultural policy ineffective in terms of the protection and promotion of the
right to nutritious food in the country. In other words, the inclusion of the right to
nutritious food as expressed in the CRC** is crucial to eradicating the chronic
undernutrition of children in the country because most Mozambicans rely on local

agriculture for food.
4.7 Conclusion

This chapter has analysed the implementation of the CRC in Mozambique with regard
to the fulfilment of the children’s right to food. By the analysis made, this study finds
that, though there are challenges, there are some policies and strategies in place
recognising the protection and fulfiiment of the right to food for children in
Mozambique. However, since these are strategies only and not binding laws, this
constitutes a barrier for the fulfilment of the right to food and nutrition for children in
Mozambique. The study concludes by saying that more work needs to be done in

3
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9 Article 103(1) & (2) of the Mozambican Constitution of 2004.
0 Strategic Plan for the Development of the Agrarian Sector (PDESA) 2011-2012 (2011) 1-15.
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w

31 UN Food and Agriculture Organization (FAO) Country Fact Sheet on Food and Agriculture Policy
Trends (2016) 3.

332 UN Food and Agriculture Organization (n 332 above) 3.

333 UN Food and Agriculture Organization (n 332 above) 3.

4 Article 27(1) of the CRC of 1989.

3

w

51



order to fulfil the obligations of the state towards the realisation of the right to food for

children in Mozambique.
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CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS

5.1 Conclusion

This study demonstrated how Mozambique applied the Convention on the Rights of
the Child (CRC) towards the fulfilment of right to food for children.

The second chapter has contextualised the right to food for children in Mozambique.
It has analysed the status quo of access to food by children and shown the factors that

hinder the fulfilment of the right to food for children.

It has mentioned the impact of poverty, the issue of corruption, lack of education,
climate change, the challenge in the distribution of food and lack of employment
towards fulfilment of the right to food for children. This chapter highlighted that
malnutrition and lack of food are some of the main issues and challenges for the
Government of Mozambique. Despite the country’s rich natural resources and
experienced significant improvements on sustained economic growth, many
Mozambicans children continue to be affected by hunger. The issue of malnutrition
severely affects the vulnerable children living in Northern provinces of the country
where resources and access to adequate food for them are limited. Under chapter two
this study concludes that alleviating the above-mentioned factors holistically, can
facilitate fulfilment of the right to food for children in Mozambique. Importantly, the
Mozambican government must take steps to eradicate the persisting challenges of
poverty and corruption which remains the main causes of malnutrition for children in
the country. The chapter concludes further that Mozambique will not develop as long
as it has nearly 50 percent of the children starving. For the future development of
Mozambique, children need to be protected from hunger, lack of education and poor

health care.

The chapter discussed the legal frameworks seeking to protect and promote the right
to adequate food and nutrition for children in Mozambique. The chapter highlighted
that Mozambique does not yet have clear provisions regarding protection, promotion
and fulfilment of the right to food for children at the national level. Yet, international
and regional human rights standards prescribes every state party to domesticate their
provisions nationally. The Mozambican Constitution which is the supreme law in the

country, does not provide clear provisions on protection of the right to food for children
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however, there is the Children’s Act. The chapter concludes that the gaps in the law
significantly contributes to the lack of fulfilment of the right to food for children in the

country.

In concluding this study, it should be noted that the Government of Mozambique has
made some efforts in addressing the right to food through the adoption of the country’s
Plan of Action on the reduction of chronic malnutrition. Some of these efforts have
been analysed in chapters two and three of this study. Nevertheless, Mozambique has
not yet fully applied the provisions of the CRC towards the fulfilment of the right to food

for children in the country.

5.2 Recommendations

5.2.1 The National Policies of Government of Mozambique

It is crucial that the Government of Mozambique continue to take all actions to
overcome poverty, corruption, lack of education and lack of employment opportunities
in the country. The government must work towards poverty alleviation, fight corruption,
improved level of education, increased employments opportunities and gender
equality as factors necessary for the full enjoyment of the human right for children
including the right to food. The Government of Mozambique by overcoming this issues
will be able to solve the issue or reduce the higher levels of malnutrition on her
children.

In addition, with the understanding that the human rights are interrelated, especially
the right to food which is the main enabler of many rights of children. It is important for
the government to note that it cannot be easy or possible to make the right to food for
children a reality without pursuing equal resolve towards the fulfilment of other
children’s rights with which the right to food is inseparably connected. Amongst them
is the rights to freedom of assembly and expression, the right to information, the right
to education and the right to highest attainable standard of health. The
interdependence of these rights calls for the adoption of a holistic approach because
one right cannot be effectively fulfilled unless the others are fulfilled. Further the issue
of land as the source of agricultural produce, Mozambican government make land
available for the families including women to enable them to produce their own food

for their families.
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Further, the state must consider children’s rights in its national budget plans, to ensure
that some funding be allocated for children to facilitate the fulfilment of their rights,
such as the most important the right to food and nutrition. The state also must employ
gualified people in matters concerning food and nutrition for children, which will help
children to enjoy their rights with regard to a better wellbeing and upbringing. Human
resource facilities be made available to deal with the issues of children in different

departments of the government.

The study recommends that the Mozambican government should formulate clear and
adequate policies, institutional frameworks and laws relating to the right to food for
children as prescribed by international human rights law. The Mozambican
government should adopt an inclusive approach in formulating such policies, where
other affected stakeholders from agricultural sector, health, social services, and the
civil society are actively involved in the negotiations. The above parties must work
hand in hand with the government to better the situation of food insecurity in the

country.

The final recommendation is regarding the challenges around implementation, which
Mozambique needs to work on in order to improve the situation of the children in the
country. Implementation of the available policies is key, and the monitoring bodies
should put pressure on the government to ensure that it complies with international

standards

5.2.2 At regional level

The Banjul Charter (ACHPR) currently does not have a clear provision that guarantees
the protection of the right to food. The right can be established only from the context
of the ACHPR through the implied human rights interpretation ‘mechanism’, as was
applied in the case of SERAC and Another v Nigeria as was discussed under chapter
three above. Therefore, regarding this, this study recommends that the Banjul Charter
which is the instrument that offers protection of human and people’s rights in general,
must incorporate principles that protect the right to adequate food and nutrition. This
recognition in the Charter is necessary because the instrument is legally binding on
the state parties. Therefore, it assures the nationals of the state parties a greater
protection of their rights, and, at the same time, places an obligation on the state

parties to conform to their obligations to protect, promote and fulfil the rights of their
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citizens, which include children as per their ratifications. In the end, it leaves the
citizens with adequate remedies in cases of encroachment of their rights including the

children.

5.2.3 Civil society organisations advocacy campaigns

Civil society and the community should actively engage in campaigns to promote the
right to food for children. There is a need for more advocacy for children as a minority
and vulnerable group in order to help them realise their rights. Civil society must work
with the community to compel Mozambique to comply with the international and
regional human rights standards. The families must also be educated about the rights

of a child and the ways they can go about enforcing them against the government.

In addition, the study recommends that families should be educated on issues related
to proper nutrition and nutrition for children. These campaigns should cover all
provinces affected by the issue of malnutrition in order to improve the quality of dietary
food for children. This should include, for example, campaigns on how to diversify and

prepare nutritious foods for children.

Finally, it is recommended that civil society organisations and the community
collaborate actively with the Government of Mozambique to protect and promote the

right to food for children.

Word count: 20 955 including footnotes and bibliography.
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