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Abstract

My purpose is to shine a light on recent South African critical-theory scholarship arguing for critical legal theory to become the 'substantive
pillar' of legal education. However, the radical political agenda of the South African critical theorists is only superficially directed at the LLB
curriculum. Their true ambition is revolution, not reform. They not only aim at the 'deconstruction’ of the South African legal system, but at
its 'destruction’. The central themes of their critical theory are that law is an instrument of social, economic and political domination, that
legal outcomes are the arbitrary whim or political bias of decision-makers, and that 'rights' — especially fundamental human rights — are
impotent to address social problems. The South African critical theorists seek to excise the traditional conception of 'the law' from the LLB
curriculum, and to recast law as a humanities discipline. However, their proposal for a 'critical' LLB curriculum suffers from two insurmountable
flaws, namely (i) the explicit rationalisation of negative critique as the appropriate route in legal education, and the consequent failure to
develop — or even portend a blueprint of — a positive programme for the integration of legal theory and social movement,; and (ii) their
critique of fundamental human rights, which would guarantee that vulnerable groups would lose all the gains that they have made in a liberal
constitutional democracy, and, consequently, that these groups would be at exponentially greater risk of prejudice. Most significantly for the
future of the university law school, the South African critical theorists' message is exceptionally damaging to law students.
'[Aldherents to the philosophical approach to law ... have little interest in training practicing lawyers. Some of these scholars belong to ... the
"anti-law" bloc ... in law school faculties. The anti-law people do not want to train practicing lawyers, at least not practicing business lawyers. They
do not like practicing lawyers. They do not like the traditional modes of legal analysis and training. They do not respect their conventional
colleagues. ... The anti-law people do not sPeak or comport themselves like lawyers. They are, in short, unassimilable and irritating foreign
substances in the body of the law school.' =

I Introduction

Legal education is again in a period of flux and introspection. In 2016 the Council on Higher Education ('CHE') undertook an evaluation of the LLB
programmes at all the South African law faculties in accordance with the national standards set for the LLB degree. Against the background of
the renewed focus on the LLB degree, my purpose is to shine a light on recent
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critical-theory scholarship regarding legal education in South Africa that is rooted in the heterodox Critical Legal Studies ('CLS') movement. 2

CLS is a complicated and controversial subject, and to give a complete account of the ideas associated with CLS would fill volumes.
Moreover, the CLS movement is hardly coherent. 2 However, with these caveats, enough common elements exist to permit a general discussion
of the CLS movement. 4 To place the South African critical-theory writings on legal education in context, I start with a brief exposition of the
principal features of CLS thought. Then I focus on legal education in particular, and I address in detail those fundamental substantive CLS
positions that pose the greatest threat to the belief system of the majority of law students in South Africa — those who are serious about a
career in the law.

At stake is much more than merely an academic debate. Pursuant to the final reports of the CHE, many South African law faculties are in the
midst of curricular reform of their LLB programmes. In light of the South African critical theorists' proposals for the radicalisation of the LLB
degree, this debate may have far-reaching consequences for both the content and quality of undergraduate legal education in South Africa.

II Core tenets of CLS

CLS first reared its head on the United States legal academic scene in the mid-1970s, generated much agitation among legal scholars for about
fifteen years, and then quietly faded away. 2 The 'Crits', as CLS adherents are called,
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were radical legal theorists on the far left politically, with strong Marxist leanings. They were educated at elite law schools and many were
professors at elite law schools. & The Crit, Mark Tushnet, explained the immediate goal of the CLS movement as getting more like-minded radical
leftists appointed to law faculties:

'[C]ritical legal studies is less an intellectual movement in law (though it is that too) than it is a political location ... for a group of people on the Left
who share the project of supporting and extending the domain of the left in the legal academy.' z

The principal features of CLS thought, as I see them, are as follows:

(i) If there is a single theme, it is that law is an instrument of social, economic and political domination, both in the sense of furthering the
concrete interests of the dominators and in that of legitimising the existing order. 8 Or, as Duncan Kennedy puts it pithily: 'The legal system
... screws poor people [while] keeping their loyalty.' = In the CLS view, legal outcomes represent nothing but the arbitrary whim or political
bias of decision-makers, and legal rules are indeterminate. 10

(ii) CLS is hostile to legal 'rules'; an antipathy that also extends to 'legalism' and 'formalism'. Instead, it favours broad, flexible 'standards'.

According to Crits, precision and predictability of rules invite greedy individuals to operate as closely as possible to the line of illegality
against
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'‘communal' interests. 1t Moreover, 'formalism' 12 and 'legalism are merely a fagade for the oppression of the weak by the powerful. 14

(iii) Rights — including fundamental human rights — as a special category of rules, receive particularly harsh criticism from CLS. 15 By placing a
belief in indeterminacy squarely at the centre of judicial rhetoric, CLS challenges the importance of the vindication of rights, especially
fundamental human rights. In the CLS view, rights reinforce a soulless, alienating vision of society made up of atomised individuals whose
only concern is the protection of their own security and property. 12 Rights, CLS argues, protect only 'ephemeral’ things, such as the right to
free speech and religion, 17 and are impotent to address social problems. is

(iv) Central to CLS is the proposition that law is not what it seems — objective and capable of yielding 'right' answers — but simply politics in
another guise. 19 Having identified the role of law as propagandist, the next step then is to expose and undermine it. The proper function of
legal education is therefore to inculcate correct (in their view, leftist) political values in law students. 22

(v) CLS is preoccupied with 'hierarchies’, usually classified as 'illegitimate hierarchies'. According to what is surely one of CLS's original claims,
the discourse of liberal-rights theory conceals and legitimises unacceptable

113
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'hierarchies' of social power. 21 For example, it views 'hierarchies' such as law societies and other professional organisations as bastions of
special privilege masked as beneficent self-regulation. 22

In light of these radical and provocative propositions, it is not difficult to understand the severe backlash against CLS by the press and
mainstream legal academia in the United States. CLS has been deplored for its 'complete rejection' of the rule of law; 22 its espousal of the law
as 'a mere deception by which the powerful weaken the resistance of the powerless'; 24 its 'generalized antipathy toward many major
institutions and practices of the modern "western" world'; 22 and its belief that 'law is nothing but politics by another name'. 22 One legal scholar
has warned that CLS endangers 'the proudest and noblest ambitions of the law' and distorts 'the purposes of law and threaten its very
existence'. 2Z The scholarly works produced by Crits have been characterised as 'grotesque'; notable for their 'turgidity, invective, and
irresponsibility'; 28 representative of 'a pathological phenomenon, a Peter Pan syndrome'; 22 and their tone denounced as 'moralistic, censorious,

and preachy — appropriate for apostles whose monopoly of virtue is manifest'. 29

An editorial in the Wall Street Journal declared:

Harvard Law School in particular is suffering from a nightmare. ... Professors of the Marxist/Anarchist Movement known as Critical Legal Studies are
teaching that the law is merely a tool for the rich, and should be toppled forthwith. Professor Paul Bator left Harvardjfor the University of Chicago
because "serious and productive non-left scholars do not want to be at an institution devoted to guerilla warfare".' ==

In an article entitled 'Radicalism for yuppies', the New Republic labelled those adherents of the movement who were law professors at the United
States' most prestigious law schools as 'guerillas with tenure'. 22 CLS is
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'nihilism gnawing on the law, '60s radicalism turned into '80s legal theory', wrote the Director of Public Affairs at the United States Justice
Department in the Wall Street Journal. 33

III CLS and the law teacher

Duncan Kennedy asserts that '[IJaw schools are intensely political places'. 2 Thus, even more than being a scholarly movement, CLS has a very
specific mission as a 'network of people who [think] of themselves as activists in law school politics'. 22 In fact, 'trashing' (a favorite CLS term)

or debunking traditional methods of teaching law, and 'undermining illegitimate power in law schools' have played a central role in CLS, and have
provided the vital impetus for the movement. 3©

The South African critical scholarship on legal education looks to Duncan Kennedy as one of its intellectual gurus. This is likely the case
because, as will become clear, the South African scholarship, like that of Kennedy's, is on the radical fringe of the (already radical) critical
theoretical spectrum. Also, Kennedy is probably the critical scholar who has been the most prolific on the topic of legal education.

Described as the 'enfant terrible' 27 and 'charismatic pope of CLS, Kennedy is an iconoclast on the Harvard Law Faculty who revels in

ridiculing the legal establishment. 22 His infamous 'little red book' Legal Education and the Reproduction of Hierarchy: A Polemic Against the
System is a scorching jeremiad against legal education. The Polemic calls upon law students to '[r]esist the ideological training for willing service

in the hierarchies of the corporate welfare state', ! and to 'hook up with one
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another and kick against the traces of the present — by ... protesting inside law school, against law school'. 42

The first duty of the law professor, according to Kennedy, is to 'radicalise' law students: i e to redirect them towards neo-Marxism. %2 'Find
ways to use your ... normal classroom interaction as a political tool, as a political weapon, as an aspect of political activist practice', Kennedy
advises leftist law teachers. 44 Specifically in the context of teaching first-year law students, Kennedy admits that he has 'Pied Piper fantasies';
that he 'quite cold-bloodedly' spends his time 'developing ways to convert [his] students to [his] personal political ideology'. 42 He actively tries
'to transform the first-year experience into an intense form of political education'. 2 In his view, first-year courses (in the context of United
States legal education, these include the courses that constitute the traditional doctrinal courses of the South African LLB curriculum: criminal
law, law of contract, law of delict, law of property, and public law) contain 'irrelevant dreck', and the traditional (i e non-CLS) law professors
teaching these courses are 'wrong and corrupt'. 22 Thus, leftist law teachers should, like Kennedy, engage in 'coldly effective political
indoctrination', 'delegitimating ... the established order', dissolving 'encrustations of the shit-hierarchy', and 'making some of the pious truths of

liberalism, the bar, and the "political philosophers" of the system sound silly'. 8

Kennedy explains his rationale for targeting the doctrinal courses that constitute the mainstay of traditional legal education as follows:
'The incredible difficulty of our task is nowhere more evident that in the compulsory classes that all students consider essential to their success. If
we can achieve our goal of political education there, we can accomplish it anywhere in the law school curriculum.' ==
To Kennedy's mind, these 'manipulative techniques' are justified, 'because that system that is being manipulated is both intellectually and
morally
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corrupt’. 22 Kennedy implores leftist law teachers and students 'to become at least a little threatening'. 21 'We must construct a community of
radical legal scholars', states Kennedy, because 'the law is ... perhaps the single most important area of bourgeois ideology. ... We can create a
new kind of academic group — a group that ... subverts academic hierarchy rather than submitting to or reproducing it.' 22

In an effort to 'subvert academic hierarchy', Kennedy has openly called on law students to 'organize disruptive opposition to the whole style
and tone of the classroom'. 22 Moreover, Kennedy's idea of the ideal classroom environment is one in which students have unlimited and
uncontrolled speaking opportunities in class:

'Each student will get to mouth off ad libitum — just keep on talking. It doesn't matter. No student has to respond to anything another student
says, because it is inconsistent with the idea that this is a discussion of each person's personal, individual, subjective values that anyone would
say: "Look, you windbag, enough." That would be inconsistent with the whole values approach. So anybody can say anything they want to. There
is no requirement that anything be responsive to anything else — a reaction which could be interpreted as me saying, my values are right and
your values are wrong.' 2%

If the majority of the class begins to 'boo’ the student, the instructor is not to intervene with homilies about free speech. Such intervention
would impose upon the class the instructor's system of values, and would 'protect fair process at the expense of the drive to extirpate
illegitimate hierarchies (in this case the hierarchy of majorities over minorities)'. 22

In order to transform the law school into a 'counterhegemonic enclave', Kennedy recommends such measures as equalising all salaries from
cleaning staff to dean, regardless of educational qualifications, difficulty of job, or social contribution, and rotating each member of the
community through each job; and that admission to law school be by lottery, with quotas within the system for women, minorities and working-
class students. 2°
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Part of Kennedy's mission to transform radically legal education also involves an avowed strategy of fanning 'factional acrimony' among
members of law school faculties. 27 This CLS strategy caused an intellectual debate to sharpen into a 'prolonged, intense and bitter conflict' 2&
that raged within his own institution, Harvard Law School, during the 1980s 22 — one that made national headlines and, according to one CLS
scholar, turned Harvard into the 'Beirut of legal education'. &9

Critics of CLS at Harvard contended that the Crits waged 'querilla warfare' 51 that had an 'absolutely disastrous effect on the intellectual and
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institutional life' of the Law School, &2 stymieing appointments and poisoning relationships. &3 In an almost unprecedented step for someone with
tenure at the most prestigious law school in the United States, Paul Bator left Harvard for the University of Chicago, citing as his principal
reason the 'philistinism' and 'mediocrity’ that CLS induced, 54 'subordinat[ing] academic ideals and standards to political ideals and standards'. &2
On the issues of intellectual integrity and academic excellence, Bator declared, 'there is no right or left. Only right and wrong'. £ He stated:

'Starting with the premise that confrontation, trashing and disparagement are legitimate instruments for creating a radical political ambiance, [the
Crits] have created a difficult, contentious, and inflamed atmosphere in which only the most disciplined is able to focus on serious work.' =~
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On the topic of legal education, the South African critical theorists have heeded Kennedy's call to 'resist!' Their writing reveals that they take
their mission as law school political activists seriously. They also view the teaching of law as a 'political act'. 8 For them, legal education is a
'site of struggle over the meaning, nature and purpose of law in society'. &2

Having reviewed their prolific output regarding legal education, it is my thesis that their law-school activism is only superficially directed at
the content of LLB curriculum. More fundamentally, theirs is a struggle for the soul of the university law school — a struggle, not to reform or
transform it, but to destroy it.

These critical theorists want theirs to be, if not the only, then certainly the predominant, voice that attempts to lay claim to the ears of our
students. They are acutely cognisant of the fact that law teaching does more than merely 'teach' students; 'it also plays some role in moulding
their sensibilities and comportment and in constructing their overall consciousness and world-view'. 22 They want to command a much larger
part of that 'moulding' and 'constructing' for themselves. Thus, they are not only clamoring to lay claim to an ever bigger slice of the LLB pie for
'jurisprudence' (by which of course they mean their radical brand of critical legal theory), but also for their 'jurisprudence' to suffuse, and
become the cornerstone of, the entire LLB curriculum.

The CLS political activism within United States law schools provoked a widely publicised response from Paul Carrington, Dean of Duke Law
School, who declared that legal nihilists have no place in the modern law school:

'The nihilist teacher threatens to rob his or her students of the courage to act on such professional judgment as they may have acquired. Teaching
cynicism may, and perhaps probably does, result in the learning of the skills of corruption, bribery and intimidation. In an honest effort to proclaim
the need for revolution, nihilist law teachers are more likely to train crooks than radicals. If this risk is correctly appraised, the nihilist who must
profess that legal principle does not matter has an ethical duty to depart the law school, perhaps to seek a place elsewhere in the academy.' 71
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To my mind, Carrington's indictment of CLS nihilists on law faculties perhaps goes too far. I agree with Louis Schwartz who, in recognising the
value that the CLS perspective might add to a law curriculum, stated tongue-in cheek: 'Every faculty should have one Kennedy — certainly no
more than one ...". 22 My unsparing criticism of the South African critical theory scholarship on legal education in this article notwithstanding, it
is difficult not to find oneself in general sympathy with the concerns of the CLS movement. The country and the world are fraught with
injustice. Inco7n3e and power are grossly maldistributed. The law does indeed embody, to a certain extent, the will of the dominant to continue
to dominate. ~=

I recognise and respect that certain law teachers may ascribe to CLS dogma and feel compelled to teach their 'truth' to law students. But
there is a world of difference between teaching CLS views to a class of students as part of a 'jurisprudence' module, and having those views
constitute the foundation of each and every course in the LLB curriculum. It is on this issue that I part ways with the South African critical
theorists.

I aim to show that, should critical theory become the cornerstone of undergraduate legal education in South Africa, its categorical rejection
of the notion that law can in fact contribute to incremental but progressive change in our society, would leave our law graduates — especially
the ones once concerned with social change — utterly disillusioned and disheartened. In this regard I focus on three closely related issues
raised by the South African critical theorists: (i) the explicit rationalisation of negative critique as the appropriate route in legal education, and
the consequent failure to develop — or even portend a blueprint of — a positive programme for the integration of legal theory and social
movement; (ii) the critique of rights, especially fundamental rights; and (iii) the role of law teachers in relation to their students, the majority of
whom are headed for the practice of law.

I start with an analysis of the South African critical theorists' views on legal education.

IV The views of the South African critical theorists on lawyers and the legal system

CLS employs various techniques of deconstruction 'to expose mainstream beliefs about determinacy and coherence in the law and to discover
the false ideology disguised by such doctrine'. Z¢ Although, at times, the South African critical-theory scholarship on legal education descends
into abstruse and ambiguous philosophical musings laced with social-science jargon, at other times its prose is rather abrasive, and comes as
quite the shock to those uninitiated in critical-theory scholarship. This technique of deconstruction is referred to as 'trashing'. The Crits view
'trashing' as a legitimate form of
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scholarship to expose and undermine 'the illegitimate hierarchies which pervade society'. 22 Indeed, for some Crits, it is the 'most valid form':

'That trashing may reveal truth seems significant if one's mission as a scholar is to tell the truth. If telling the truth requires one to engage in
delegitimization, then that is what one ought to be doing. ... I am advocating negative, Critical activity as the only path that might lead to a
liberated future.' 28

If one considers their views on the South African legal system, current legal education, law students and practising lawyers, it is clear that the
South African critical theorists have taken to heart the CLS methodology of 'trashing to delegitimise'. For example, in their view, the current LLB
curriculum promotes an 'unjust and corrupt vision of social life'; ZZ it teaches law students to be 'passive, uncritical consumers of legal
materials', which will lead them eventually to become 'lawyers who also passively serve the status quo as functionaries of the dominant order';
Z8 and it produces 'thoughtless, uncritical young people with no sense of the social and political world around them and with no concerns for
values, justice, ethics and humanity'. 22 Furthermore, current legal education transmits a 'Western, conservative, bourgeois and false idea of
law'; 20 coerces law students 'into compliance with hegemony, injustice and illegitimate power'; &1 and cultivates 'a legalistic, technicist and
corporate-minded sensibility in students' by subjecting them to 'an irrelevant, outmoded and monotonous curriculum and course structure'. 82
Current legal education also has a 'drive to interpellate students into "thinking like a lawyer," which translates into the adoption of an objective,
rational, dispassionate, legalistic, formal and stoic demeanour, sensibility and vocabulary'. £3 This 'lawyer' has an 'obviously fabricated and

impossible character', and represents 'unethical Machiavellianism'. 8%
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The centrality of certain 'core' courses in the current LLB curriculum, such as constitutional and administrative law, corporate law, law of
contract, law of delict and property law, as well as criminal law, 'reflects the consolidation of a statist, procedural or bureaucratic, individualistic
and capitalist vision of social life'. 22 Apparently, even the CHE is complicit in supporting the 'rationalist, legalist, professional-centric and
conservative idea of law and legal education that persists in South Africa’. £°

Law students whose education has not been grounded in critical legal theory become practitioners who are nothing more than 'legal vending
machines that chuck out a solution when one inserts a case'; 8 'praise singers for this unjust and immoral hierarchical structure'; £8
'technocrat[s] ... who uncritically serve the dominant hegemony/ruling class'; £2 lawyers who are 'intellectually, politically and morally docile'; 29
and who develop a 'statist ... and establishment-minded approach to things'. 2%
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Since the advent of constitutional democracy in South Africa, our legal system 'continues to function as an instrument of oppression and
disempowerment'; 22 'reproduce[s] ... injustice'; 22 'reinforces systemic inequality and structural poverty'; 22 is 'separat[ed] from morality, and

hence from justice, and ... participat[es] in the construction, perpetuation and legitimation of hierarchy and inequality ...". 22
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One of the South African critical theorists, Joel Modiri, also engages in wholesale trashing of the Constitution of the Republic of South Africa,
1996 ('the Constitution'). He writes that the 'fetishism of law and constitutionality' or 'the fetishism of the legal ... in constitution-obsessed
South Africa' leads to lawyers and law teachers 'placing ... disproportionate faith in the Constitution ... "[an emphatically,] modernist,
Eurocentric and liberal" document'. 28 The Constitution is itself a product of

'the faulty negotiated settlement and compromises in the making of the post-1994 dispensation, which prioritised the economic interests of
whites, absolved beneficiaries of colonial apartheid from historical and political responsibility, and grevent large-scale redistribution and
reparations (thereby ensuring the survival of the old economic order into the new dispensation)'. 87

The Constitution 'represents the perfection of colonial conquest'. 28 The 'diety-like status accorded to the Constitution, together with Nelson
Mandela and the Truth and Reconciliation Commission ... forms 'the symbolic architecture that legitimises the myth of the rainbow nation that is

"post"-apartheid South Africa'. 22

Karin van Marle, although less exaggerated in tone than Modiri, seems to support this trashing of the Constitution. We should be cautious,
she warns, 'to invoke the notion of constitutionalism and human rights', as these concepts are 'a continuance of Western domination and
colonialism affirming the status quo (privileges obtained through colonialism and apartheid)'. 199

V A 'critical' LLB curriculum

In the view of the South African critical theorists, 'South African law today is largely the law of the colonial settler imposed through colonial
subjugation and violence'. 191 Moreover, we have been left with law faculties
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'whose intellectual, knowledge-producing and thinking functions have been usurped by the demands of the corporate legal profession and by a
functionalist preoccupation with "practical," "hard law," "real-world" issues and activities which are deemed more relevant than the "theoretical"
or "soft-law" ones'. 102

The question that naturally arises, then, is what do the South African critical theorists propose we teach our undergraduate law students? Not

surprisingly, they demand 'an approach to the study and teaching of law grounded in a critical jurisprudence'. 193

(a) Critical legal theory

The South African critical theorists believe that critical legal theory must be the 'substantive pillar' of legal education. 124 Emile Zitzke provides
the clearest articulation of what this would entail, when he calls for teaching the law of delict 'critically', as a response to our 'conservative
legal culture'. 225 With 'critical' he means 'compliance with broad themes of critical legal theory, especially drawing from Critical Legal Studies ...
and its successive theoretical progeny (Feminist Legal Theory, Critical Race Theory and Queer Theory)'. 128 Modiri likewise states that legal
education 'must be grounded in theory' (by which of course he means critical legal theory). 197

Examples of themes and topics that would fit into the meaning of critical legal theory include:
108

(i) Interrogating 'law's violence and law's limits, and expos[ing] the "formalist error" within the legal culture', === and 'the falsity of the liberal
constitutional promise'. 192

(ii) Challenging the 'central tenets of modernity and Enlightenment thinking — its Western hubris, its coloniality and masculinity as well as its
naive exaltation of, and belief in the possibility of objective knowledge and the inevitability of historical progress'. 110
11

(iii) Looking to the 'broad humanities', and underscoring the 'crucial importance' of law and legal education as a humanities discipline. ==
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(iv) Engaging in 'inter- and multidisciplinary inquiries as a form of resistance against the disciplinarily of law’, 112 including 'postcolonial studies,
law and literature, critical strands of social movement theory/transitional justice scholarship, legal pluralism, African jurisprudence and
Marxist theories of law’, 113 g5 well as '[p]hilosophy, the critical social sciences, literature, history and art'. =

(v) Adopting a 'subversive orientation' that, among other things, must show the fallacy of the 'internal logic of law', and must 'corrode the
perceived certainties of the legal system'. 115 This means that 'hegemonic legal concepts, classifications and interpretations
(reasonableness, ownership, freedom or individual autonomy, legal subjectivity, the public/private dichotomy, and even "law" itself)' must be
'challenged and exposed for their faulty, violent or contingent foundations'. 116

(vi) Acknowledging 'attentiveness to history' as central to the curriculum. History in this context 'is broader than Hs7t "legal history" ... it would

also include a general history of society as it intersects with and influences law and legal culture over time'. =+~
(vii) Abandoning the teaching of legal ethics, and instead embracing ' "insurrectionist ethics," not only rule-bound but also linked to political
struggle against margénalisation, exclusion and powerlessness; not only how to conduct oneself as a professional but also how to live in the

world with others'. 118

(b) Transformative constitutionalism

It is on the subject of transformative constitutionalism that there may be a fault line in the South African critical theory scholarship. Zitzke's
fundamental point of departure is that '[Karl] Klare's transformative constitutionalism is mandated by the Constitution'. 112 This implies that
because the 'Constitution is the supreme law of South Africa and so applies to all law, and encompasses transformative constitutionalism,
teachers of the law of delict
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(in fact all law teachers) have the constitutional duty to teach their subject in a transformative manner'. 129

Modiri, on the other hand, 'strongly distances' himself from such authors as, among others, André van der Walt, Dennis Davis and Geo Quinot,
who have argued for 'reform of legal education to be centered on affirming the Constitution, constitutional values and "transformative
constitutionalism" '. 121 The 'putatively progressive politics' behind the arguments of these scholars is 'severely undercut' by their 'fetished faith
in constitutionalism, liberal democracy and the rule of law'. 122 Modiri also attacks the CHE for its position that 'legal education cannot be
divorced from transformative constitutionalism': 123

'That an interpretatively contested, possibly dated, concept developed by a white male North American scholar hold such sway over "progressive"
legal academics and now has the bureaucratic affirmation of the CHE, confirms its status as unquestionable dogma of "post-apartheid
jurisprudence" but it may also reveal the conceptual and political hollowness of the term.' 124

Modiri argues against 'centering legal education mainly on the Constitution — given how contested it is currently, and also how moderate its
politics is in contrast to a politics of decolonisation and liberation'. 122 This approach tends to 'assume and affirm Western liberal
constitutionalism and moderate politics to the exclusion of more radical alternatives'. 126

(c) Decolonisation and transformation of the LLB curriculum

According to the South African critical theorists, what a transformed and decolonised LLB curriculum would entail 'remains complex and
multifaceted'. 227 However, it will, at a minimum, involve 'a thoroughgoing re-education in African thought and a re-connection to Global South
voices, perspectives and realities, but not necessarily a total denunciation of Western thought'. 222 The South African critical theorists would
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begin the transformation of the LLB curriculum
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'by taking account of ... the historical, political and ethical violence of law: not just law's historical role in constructing and supporting racial and

sexual oppression but also law's ideological role in normalising and legitimising the social power and worldview of dominant social groups'. 122

Law's particular identity as 'a product of Western modernity and its co-emergence with and express facilitation of colonialism would also have to
be interrogated and related to the present South African context'. 120 Moreover, 'socio-economic justice, reparations and redress, and the
influence of race, class, gender and sexuality on law and society, ought to be examined across the spectrum of legal study including private,

public, mercantile, and procedural law ...". 131

VI The South African critical theorists want to take 'the law' out of law school

Notwithstanding their claim that 'the grounding of legal education in theory and history is not to abandon doctrine [which I take to mean the
principles of substantive law]', it is clear that the South African critical theorists want to excise the traditional conception of 'law' from the
undergraduate legal curriculum to the greatest extent possible. 122 They assert that '[c]ase law, legislation and other sources of law should not
be displaced; just deconstructed and read in context' £33 [by which of course they mean a critical theoretical context]. Apparently, by
'doctrinal analysis' the South African critical theorists mean reading legal texts 'for their omissions, repressions and distortions, [and] for signs of
the oppressive power and symptoms of the traumas created by law'. 134

Clearly, what I have always perceived as 'doctrinal analysis' is worlds removed from the meaning that the South African critical theorists
ascribe to that concept. As I see it, doctrinal analysis is what occurs in 'traditional' (i e non-CLS) law classroom instruction, and in treatises,
casebooks, journal articles and other /egal texts. It involves the careful reading and comparison of court decisions with a view to identifying
ambiguities, exposing inconsistencies among cases and lines of cases, developing distinctions, reconciling findings, and otherwise exercising the
characteristic skills of legal analysis. 222 To my mind, doctrinal education is crucial to the lawyer's professional development, as it is an
indispensable part of a lawyer's technical development. A lawyer, by definition, is skilled in the law, just as a doctor is skilled in
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A careful parsing of the South African critical-theory scholarship makes clear that these critical theorists eschew traditional doctrinal
analysis. They seek to craft a way 'of teaching and conveying legal materials that emphasise critical thinking, conceptual engagement and
theory while immersing students with the current social reality'. £3© Thus, it is clear that my idea of doctrinal analysis would play absolutely no
part in a 'critical' LLB curriculum.

The proposals of the South African critical theorists regarding the content of a 'critical' LLB curriculum begs the question: when — as part of
all the teaching of postcolonial studies, law and literature, critical strands of social movement theory/transitional justice scholarship, legal
pluralism, African jurisprudence, Marxist theories of law, philosophy, the critical social sciences, history and art, that we as legal academics are
supposed to engage in — would we have time to teach our law students traditional doctrinal analysis? Parenthetically, would it not make more
sense pedagogically first to instill in our students knowledge and understanding of the rudiments of the South African legal system, before we
expect them to deconstruct it?

Like Kennedy, the South African critical theorists urge law teachers to teach in an unabashedly political fashion — but not any politics. As is
apparent from the content of a 'critical' LLB curriculum expounded upon above, liberal law teachers would, for example, not be free to teach
politics, history, literature and philosophy according to the core values of the liberal democratic tradition, including those values with 'western’
roots. All law teachers would be limited to a one-dimensional, and thus impoverished, version of these social-science disciplines as viewed
through a critical, neo-Marxist lens. It escapes me how law graduates, if given a second-class education in political science, philosophy and
history by law teachers, could improve South African society? 137

Significantly, the South African critical theorists reject traditional doctrinal analysis, because, fundamentally, they do not believe in legal
rules. As explained above, one of the core tenets of CLS is that there simply is no such thing as objective, neutral legal rules. Crits hold that
legal rules are socially constructed to reflect prevailing interests of power and domination, and the 'mythology of legal discourse serves to
mystify and pacify the oppressed'. 13€ Karl Klare, another one of the South African critical theorists' intellectual gurus, 122 suggested in the
1980s that law students be 'totally freed from the
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tyranny of belief in the false coherence or compellingness of legal argument'. 149 |ikewise, another leading US Crit, Peter Gabel, declares that
'legal reasoning is an inherently repressive form of interpretive thought which limits our comprehension of the social world and its possibilities'.
141 Other critical theorists go so far as to deny the very notion of a legal order. 142 The South African critical theorists advocate that we should
teach our students 'to develop critical distance for the present legal order’, apparently to prepare them for a time when that order 'may

inevitably come to a crisis of legitimacy and coherence'. 143

As a movement, CLS is fanatically committed to exposing the indeterminacy of the legal order. 144 The Crits have sought to demonstrate that
the legal process in general, and its discrete doctrinal components, such as law of contract, law of delict, constitutional law, labour law, criminal
law and the like, are fundamentally indeterminate and manipulable. 242 For Crits, no objectively correct legal results exist, regardless of whether
presented in terms of legal doctrine or policy analysis, and no matter how skilled the advocate or judge may be. 145 Accordingly, the resolution
of every doctrinal dispute or other legal conflict is simply an arbitrary choice.

In this tradition, the South African critical theorists would have law teachers 'constantly challenge the formalist assumptions that law is
determinate and that legal choice is strictly limited'. 14/ We must also expose the fallacy of the 'internal logic of law', and 'corrode the perceived
certainties of the legal system'. 248 That also includes the principle of Constitutional supremacy. According to Modiri, 'acknowledgment that both

the content and spirit of the Constitution is in serious contest ... must be placed at the heart of legal education'. 142
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The message of the South African critical theorists to students is not simply that law is indeterminate and legal outcomes arbitrary, but also
that the law is evil. The 'ideal of the rule of law' simply masks the existence of hierarchy and contradiction in liberal society. 129 According to
South African critical theorist Tshepo Madlingozi, our 'conservative legal culture' ignores, and is therefore complicit in, the proliferation of
'ongoing injustices, inequalities and exclusions' in present-day South Africa. 221 To Modiri's mind, 'the continuation of racial inequality, of a

colonial symbolic and cultural order, of sexual violence, and of poverty in South Africa should be at the heart of legal education'. 122

Paradoxically, in the course of their constant efforts at delegitimisation, the South African critical theorists speak and think about 'the law' as
if it were nothing more than litigation, doctrines, and case outcomes — precisely the narrow view they accuse traditional South African law
teachers of harbouring. 122 These critical theorists cannot even conceive of legal strategies for the purpose of building social movement. They
utterly reject the proposition that the law has any capacity as a tool for addressing social ills. 224 They deny that '[f]rom time to time ...
opportunities may arise where courts could offer real, concrete relief'. 122

A debate that took place some years ago between Thsepo Madlingozi and Anton Kok is instructive of the critical theorists' misguided view of
the law. Madlingozi called on legal academics to embrace 'participatory action research', according to which we should move out of the comfort
of our offices and go into the field. The poor communities (the researched) then become co-researchers who, together with the legal academic,
come up with 'conclusions'. 128 In response, Kok asked:

'[W]hat is legal about the action Madlingozi proposes? Do lawyers and law teachers ... not use the /aw in interpreting and understanding the
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world? If a particular community suggests to a (legal?) academic that their most pressing need is ... access to clean water, what is it that the legal
academic/activist can offer them that a sociologist or anthropologist or philosopher cannot offer them? Is it not the chance that a court will listen
to their plight and order the state to implement reasonable measures in ensuring access to water? ... Madlingozi seems to abandon "the law"
altogether in his search for a better tomorrow.' 157
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Kok continued: '[L]egal rules and courts do not seem to play a role in the world Madlingozi imagines ...". 158

In their efforts to strip from legal education as much of 'the law' as possible, the South African critical theorists insist that a critical legal
education is 'inseparab[le] ... from a conception of law as a humanities discipline'. 122 They lament the fact that 'none of the major political
currents dominating the social sciences and humanities and public discourse have led to a meaningful revision of how we teach law and how we
structure the LLB curriculum'. 162 They also remonstrate with legal academics who are not prepared to embrace the notion of law as a
humanities discipline, as lacking humility and being closed to 'new worlds'. 151 Insisting on an identity as a 'legal academic' or an 'academic
lawyer' apparently expresses 'self-importance, exceptionalism, and expertise, [and] confesses the haughtiness and ruthlessness so often

associated with lawyers'. 162

The South African critical theorists make no secret of their ultimate objective. They state emphatically that their effort to 'apprehend law as
a humanities discipline' is also an effort to 'distinguish or distance law and legal study from [the] typical styles of legal inquiry and pedagogy ...".
163 According to them, the educational objective of training law students to develop the cognitive mindset of 'thinking like a lawyer' is informed
by the 'problematic’' assumption that the 'primary ... role of the law school is to produce law graduates who are capable of entering the private
legal profession'. 164 They propose that we give our law students 'the freedom to be educated, to pursue academically multiple possibilities

without too quickly, prematurely limiting them to the realities of practice'. 162

The South African critical theorists argue vehemently that 'the value of legal education should not be indexed by how well it serves the
needs and expectations of the legal profession and the judiciary'. 156 They explicitly reject an 'understanding of the crises in legal education
linked to the profitability and marketability of law graduates and their ability to quickly acclimate to the conditions of the private legal
profession'. 157 According to the South African critical theorists:
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'[L]aw faculties ... all over the country are being browbeaten, successfully it would seem, by the General Bar Council and the South African Law
Society "to produce graduates who are ready for the professions". ... At every turn we are being told that we have to teach students in a manner
that will enable them to "hit the ground running" when they complete their studies.' 168

The South African critical theorists charge the 'bureaucratic powers in the judiciary and the legal profession' with being 'staggeringly
unimaginative and myopic' in their understanding about what the teaching of law should entail. 222 The legal profession's views on the reform of
the LLB curriculum 'reduces universities into factories whose sole purpose must be the mass production of efficient and effective participants in
the market'. 222 Quoting Duncan Kennedy, Madlingozi states that law teachers, too, are 'trapped into just serving the status quo by carrying
out the professionalisation process'. -1 Even the recent review of the LLB degree by the CHE seems to be, according to them, 'motivated by
professional and instrumental concerns'. 222 The South African critical theorists accuse law faculties of 'unduly privileg[ing] the concern of law
firms, the market and the State'. 173 They also disapprove of law schools encouraging the involvement of law firms in faculty activities. 174

In sum, because the South African critical theorists do not believe in legal rules, they have no interest in educating lawyers. This is
abundantly clear, not only from their proposals with regard to what we should teach our undergraduate law students, but also in their stated
objective of producing not just graduates ready for the profession, but 'citizens, activists and intellectuals'. 122 In his response to Madlingozi,
Kok asked pertinently: 'Do we turn law graduates into social science researchers?' 178

VII The insurmountable flaws inherent in a 'critical’' LLB curriculum

There are two major fallacies at the heart of an LLB curriculum grounded in critical theory.

(a) South African constitutional democracy is trashed ... Now what?

There is little mystery about what CLS is against. It is against capitalism, liberalism, especially legal liberalism, and illegitimate hierarchies. It is
much
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harder to determine what it is for. For a movement that claims to be political, and more importantly, that claims authority to speak for the poor
and the oppressed, this is truly an astonishing vacuum. 2/

There comes a limit beyond which the drumbeat of any viewpoint numbs the mind when it remains on the attack, content merely to trash
other intellectual positions. I can imagine a time, not too far into their 'critical' LLB studies, when law students would throw up their hands in
submission and cry out: 'Doubtless, it is all a mess. But what, exactly, do you propose to put in place of the legal system you are attacking?'
178 Herein lies the rub of a 'critical' LLB curriculum.

The extensive South African critical-theory critique of the South African legal system is purely negative and without any constructive
potential. These critical theorists want to unmask the South African legal system, but not to make the law into an effective instrument of good
public policy or equality. The aim of their critique is critique. 222 Trashing the status quo is the game — a game that would be spoiled if the
critical-theory scholar had to assume responsibility for devising social arrangements to replace those to be discarded.

First, a principal problem of purely negative criticism is that it is meaningless without a standard of reference. Liberal democracy might be
oppressive and hierarchical as judged against some ideal standard, and yet is less oppressive and hierarchical than most or even all other
societies that have ever existed. 122 Churchill's aphorism that '[d]emocracy is the worst form of Government except all those other forms that
have been tried from time to time' has apparently left no impression on critical theorists. 181 Critical legal writers systematically evade the
question, 'Compared to what?'

Secondly, the critical theorists claim that 'traditional' legal education has the effect of 'curtailing the legal and political imagination of
students and shutting them out from the view of law as it ought to be'. 182 However, the South African critical theorists offer absolutely no
'view of law as it ought to be'. They fail to make a positive case for critical legal theory by showing that it posits something other than the
destruction of the current legal order. 183 They fail utterly to provide a coherent radical vision of social change.

I am not unmindful that some critical theorists glory in the absence of a positive programme, because, they reason, until and unless we have
successfully jettisoned our dominant belief systems, any attempt to formulate a positive programme will inevitably reintroduce the very patterns
of domination
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and alienation that we seek to escape. 184 I am likewise aware of the critical-theory argument that the only way to break out of the
straightjacket of 'liberal legal consciousness' is to concentrate on delegitimating — 'trashing' as the Crits prefer — its conceptual underpinnings.
1851 am even prepared to accept that trashing for trashing's sake may be a legitimate position to hold as a scholar.

However, critical theorists who are members of law faculties are not only scholars; they are also teachers. The students they teach are, in
the main, not going to be scholars. They are going to be practitioners. What do critical-theory law teachers have to say to these students —
other than instilling in them cynicism and continually pointing out to them that their discipline is a whole-cloth fraud? 1% The complete vacuity
of the South African critical- theory scholarship when faced with the task of proposing remedies, explains why it is so unsatisfying to persons of
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a practical bend. The danger that I perceive in the South African critical-theory scholarship is that it would not lead towards genuine human
and social progress in South Africa. If the attack on the status quo is merely a 'game of jurisprudential polemics divorced from the real world and
devoid of practical proposals for progress', 127 nothing will change. It is this absence of a positive programme — indeed the disdain for a
programme by some critical-theory scholars — that is the central difficulty that feminists and people of colour in the United States have with
the movement. 188

The tendency of the South African critical-theory scholarship to engage in indiscriminate demolition of existing legal structures without
thought of replacement strikes me not only as politically unappealing, but also grossly irresponsible. For critical legal theory to become the
cornerstone of the LLB curriculum, no matter how cogent the South African critical theorists' trashing of traditional legal thought may be, they
must still suggest an alternative to liberal democracy. To retain credibility, sustain allegiance and mobilise support, they must offer their own
tangible version of the 'good society'. Their work, like that of CLS in the United States, will ultimately be consigned to the dustbin of history if
they fail (or, more likely, refuse) to translate their theories into some attainable dimension of human experience: 'To nurture the seeds of social
progress [there must be] ... some concrete conception of the soil in which they are intended to grow.' 182
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The lack of a constructive alternative to the present social and legal order has been an issue that has subjected CLS to much criticism from
traditional legal scholars: 'Critical legal writing provides a way of sounding like a radical when you don't know how to be one'; 120 there are 'few
grains of wheat in this mountain of chaff'; 12 'the CLS program is platitudinous ... peddling sheer fantasy'; 122 CLS expresses unwillingness 'to
step off the utopian pedestal and share the practical difficulties of the human condition'; 122 '[w]e do not deal here with reason but with
volcanic sub-rational emotions; we are in the domain of id, not ego'; 124 'CLS is not offering concrete revolutionary proposals; it is simply
offering surrealistic pictures for our minds'; 122 'CLS is certainly colorful, but often little more than that ... there seems more flash than
substance in its existence'; 125 CLS is 'inflated with ... an all-too-familiar quasi-generalized left emptiness ... [an] indeterminate indeterminism’;
197 CLS 'appears now as a mere witness to the powerless atomization of an emasculate radical Left discourse'; 2128 CLS has 'missed the
opportunity to become a strong leftist movement — instead of an almost cartoon-like caricature of one — with an enduring legacy' 122

Phillip Johnson describes the CLS movement as 'a pathological phenomenon, a Peter Pan syndrome:
'We expect adolescents to come up with grand criticisms of the existing order without proposing a realistic alternative, but by the time one
graduates from law school ... we generally expect the former adolescent to have developed a willingness to come to terms with reality. And yet
here is a movement composed of supposedly radical law professors who proudly proclaim themselves to be "utopian" and whose positive program
seems to contain nothing more substantial than an instinctive dislike for "domination" and "hierarchy". 1200

Madlingozi wants legal academics to engage in 'progressive politics', the aim of which is 'to overturn liberal democracy for participatory
democracy'. 291 In light of the devastating criticism of critical legal theory's lack of a positive programme, the intriguing question is why
Madlingozi does not
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elaborate on what his vision of 'participatory democracy' would look like? It is my thesis that he does not, because he cannot — and he cannot,
because critical legal theory is shackled to Marxism.

Many people in academic life sincerely want to be radical. The South African critical theorists are no different. They want to use their
intelligence to plan a better society, and they feel contempt for the 'bourgeois mentality' that prevails in the law, business and government, 222
For such people, Marxism (or neo-Marxism) has a practically irresistible attraction.

Some of the writings of the CLS movement — and the work of the South African critical theorists falls squarely in this category — are
explicitly neo-Marxist, and the CLS movement as a whole has employed Marxist jargon and methods of analysis. But Marxist theory is where it
stops. Critical theorists hardly ever propose Marxist solutions. 292 This is likely because of the consistently abominable record of Marxist regimes
— the slave labour camps, the mass deportations, the suppression of labour unions, the denial of freedom of conscience, the bureaucratic
rigidity, the personal cults. 224 All communities (socialist or capitalist) inevitably circumscribe individual autonomy; however, none more so than
twentieth-century socialism, with its overwhelming state interventionism. 292 If critical theory's primary concern is for social equality and the
abolition of hierarchies of power, Marxist dictatorship is obviously no solution to these issues. 20°

There are a number of places one might look for the beginnings of a solution to the problem of what oppresses people when they have a
relatively high degree of economic opportunity and a democratic constitutional government. Playing with Marxism is not a promising way to
start. 207 As we know all too well, bureaucratic socialist states of recent history did not cure alienation, competitive individualism, greed,
power-seeking, or the other ills that the critical theorists ascribe to capitalism. 208

Paradoxically, the political implications of the South African critical theorists' failure to propose a positive programme, is fundamentally
conservative. If they not only do not tell us how to get there from here, but also do not tell us where 'there' is, does it not follow that we
should stay where we are until we have an idea of where we are going? If the point of the South African critical theorists is that some vague
notion of 'participatory democracy' is the alternative to conventional liberal legal thought, then they are making the strongest possible
pragmatic argument for maintaining our liberal democratic conventions. 222
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(b) Fundamental human rights? Who needs them!?

Critical legal theory's avowed commitment to neo-Marxist theory causes it to view the development of the capitalist welfare state — a
development that comprehends much legislation protecting the interests of vulnerable groups, such as workers, the unemployed, and the aged
against the crude impositions of property owners — as a mere trick by which capitalism disarms its opponents. 212 Kennedy opposes liberal-
rights theory as 'wrong' and 'incoherent'. 211 Liberal democracy's most vaunted principles, including the fundamental human rights of individual
freedom, equality and free speech, and procedural fairness, do not serve the values of human self-realization and true equality; rather, they
serve the purposes of the market and bureaucratic structures that provide the institutional setting of liberalism. 212 For example, in critiquing
Dworkin and 'other writers in the liberal tradition', Peter Gabel suggests that they 'defend a liberty that is only an anxious privatism and a legal
equality that conceals practical domination'. 213 In Gabel's analysis, the function of liberal rights is to legitimise and romanticise 'the requirement
of free market capitalism'. 214 It does this by creating the illusion that the system is fair and changeable and that inequalities are the result of
personal deficiencies. 212 Almost the only concession made to the liberal legal system is that it occasionally does actual justice in order to
maintain credibility: i e to enhance its legitimating function. 216

Moreover, many critical theorists argue that no right can be 'universal' or 'inalienable'. Rights only make sense or not in different societies at
different times. Their very meaning is historically conditioned. 217 It thus follows that not every person can be said to have an 'inalienable right'
to 'free speech' or to 'human dignity' or to 'organise with one's fellow workers'. CLS views such 'rights' as nothing more than 'universalistic
pietisms' in capitalist societies to avert the eyes of citizens from the concrete injustices in social relations.

An utter contempt for human-rights discourse is also evident in the writing of some of the South African critical theorists. As we have seen
above, Modiri is downright disdainful of 'the now widespread worship of the Constitution', which he describes as characterised by 'its epistemic
and political coloniality, its practical ineffectiveness and its ideological conservatism'. 218 Madlingozi also argues that the discourse on human
rights does not
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lead to greater activism, but that, if anything, it has the effect of pacifying and depoliticising. 212

The South African critical-theory scholarship begs the question: what kind of justice will be achieved and what kind of life promoted in a
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socialist 'participatory' democratic system that does not recognise and defend certain inalienable rights of each human being, including the right
of free speech and political dissent, and the right of working people to join mutual associations of their own choice and control? 229

For one thing, in a 'participatory' democracy there would not be much of a legal system of which to speak. The only CLS view of the role of
law in a 'transformed' society, albeit in the most general and abstract terms, comes from Roberto Mangabeira Unger, and it is enough to fill any
liberal lawyer with dread. Unger insists on the creation of 'informal communitarian legal institutions' in which legal expertise would consist of a
'loose collection' of legal and political insights. 221 In his transformed society, institutional roles — the bar, the judiciary — will be abandoned, as
well as 'all claims to monopolize in the name of expert knowledge an instrument of power'. 222

Critical theorists can give absolutely no guarantee that racism, sexism, classism, homophobia, and xenophobia, for example, would not
resurface in a 'participatory' democracy. About the only thing that they can guarantee is that there will be no formal structures — rules, rights,
statutes, or courts — to counteract these forces. 222 Victims will have to rely on informal 'standards' such as goodwill and communal
understanding. The conclusion is therefore inescapable that in a 'participatory' democracy, vulnerable groups will have lost all the gains (limited
as some believe they may be) that they have made in liberal democracy, and these groups would be at exponentially increased risk of prejudicial
treatment.

In their sweeping dismissive critique of rights discourse, critical theorists have seemingly lost any appreciation of the potential contribution of
rights, a potential that coexists with their negative potential. 224 Marx developed the perspective — a perspective that has become deeply
imbedded in critical-theory thinking — that the 'fundamental rights' of each person as set forth in
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the Bill of Rights, are rights that subtract from those of other people, or, at best, separate people from one another. 222 But what about the
ability of the right to free speech and dissent to increase the next person's ability to exercise these rights?

It is not the social legitimisation resulting from the formal recognition of rights that inhibits transformative social struggle. To the contrary,
rights such as free speech and dissent protect the ability of people to challenge their society, better their group circumstances, and expand
their freedom. 226 Critical theorists have refused to acknowledge the dual nature and potential of rights. Just as much as rights may be
instruments of legitimising oppression, they are also affirmations of human values. Just as often as they are used to frustrate social movement,
they are also among the basic tools of social movement. 227

The view that rights separate and alienate the individual from the rest of society might be true for critical legal theorists in their law-school
offices, but for the poor and the oppressed, they often serve as a rallying point, as 'invigorating cloaks of safety' that unite them in a common
bond. 228 Critical theorists fail utterly to focus on the possibility that the poor and the oppressed might be empowered through rights activism.
If we learn nothing else from twentieth-century life, we should learn that human values of autonomy and solidarity require legal expression and
protection. Thus, legal recognition of inalienable human rights is a necessary — although, granted, an insufficient — protection against
oppression. 222

For all their sins in the eyes of CLS, liberal lawyers are deeply committed to freedom of speech. Freedom of speech is much more than the
mere 'universalistic pietism' that critical theory makes it out to be. It is an indispensable instrument, which together with a fundamental
commitment to the protection of the individual, lies at the very heart of what we know today as liberal constitutional democracy. Thus, liberal
democracy at least provides the mechanism for its own critique. Can the same be said of 'participatory' democracy? 222 The answer is an
emphatic 'No!" That is because a propensity for coercion (violence) and paternalism is central to critical theory. There are many on the radical
left — the South African critical theorists included — who do not have an earnest (or, for that matter, any) commitment to freedom of speech.
They are all too happy to see the silencing of voices that speak out against accepted radical dogma.
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In the neo-Marxist perception, because liberal legal reformism assures the continued evolution and survival of democratic capitalism, it
constitutes one of the major obstacles to cataclysmic utopianism. 231 Even worse, a hierarchical social system survives by pointing to the
occasional concession to, or periodic court victory, by the oppressed, as evidence that the system is fair and just. 232

It is not much of a leap to conclude that people who think that the rule of law is nothing but a mask for class domination, who deny the
possibility of neutral justice, and who deprecate 'reformism', compromise and bargaining, might be drawn to violent solutions of social issues. 233

Kennedy elucidates the CLS attraction to coercion: 'We can achieve real freedom only collectively through group self-determination. ...
[This] implies the use of force against the individual.' 232

Kennedy is clearly not averse to using violence to solve the 'problem' of the tension between individual freedom and the inescapable coercion
that the community must exert to prevent encroachments by individuals upon each other's personhood. Of course, for liberals there is no
'problem’'. Freedom of religion and freedom of speech preclude the use of force against 'bad' opinions. The fact that the contrary position
commends itself to CLS neo-Marxists is not surprising in view of the suppression of individual liberty wherever Marxism has assumed power. 232

Closely related to the CLS attraction to coercion is its overweening paternalism, which proposes to force on the masses not what they want,
but what the CLS 'omniscients' think the masses should want once they have been liberated from the psychic distortions induced by bourgeois
liberalism. 238 A 'purely "voluntary" movement is inconceivable', asserts Kennedy: '[T]he only alternative is the assumption of responsibility for
the totalitarian domination of other peoples' minds — for "forcing them to be free".' 237 Although I use Kennedy as an example, he is by no
means the only critical theorist who has advocated violent, disorderly solutions, rather than mediated and peaceful compromise, 238 and whose
writing is unyieldingly paternalistic in outlook. 232
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VIII The 'law’' graduates produced by a 'critical' LLB curriculum

I have deliberately belaboured the views of the South African CLS scholars on current legal education, the South African legal system and
lawyers, as well as their vision for a 'critical' LLB curriculum, to make a point. Imagine being a law student and being inundated with these
teachings for four or five years. Every single day, in every single class in every single course the central message is that the law is not in any
way virtuous or redemptive, and that it is powerless to address social and historical injustice. Rather, law is violent, has colonial roots, is
affiliated to oppressive social powers, is unable to effect real change, and produces poverty. 240 In short, imagine an LLB curriculum in which

the focus is exclusively on law's 'hidden cruelties'. 241

Secondly, in the face of the incessant bombardment of the South African critical theorists' central message that law is a mere deception by
which the powerful weaken the resistance of the powerless, and that respect for and obedience to the law is morally degenerate, what law
student could fail to become dispirited, and to have doubts about the validity of her professionalism as a lawyer? 242 If students leave law
school without any appreciation of the law as a generative force in our public life, the law will become to them 'law without inspiration'. 243 This
will mean the death of law, as we have known it throughout history, and as we have come to admire it.

There is dread in dispiritedness and disbelief. The tendency of CLS to see politics at the root of law is wholly unsatisfying to someone who
wants to practise law. Politics deals with the accommodation and adjustment of claims backed by power. To see nothing but politics in law is to
adopt the claim that justice is the will of the stronger. That amounts to nothing short of nihilism, and a lawyer who succumbs to the legal
nihilism preached by some of the South African critical theorists must contemplate the grim reality of a society in which the only right is might.
244 Moreover, lawyers lacking confidence that legal principles actually influence the exercise of power, have no professional tools with which to
do their work. In due course they must
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choose between neglect of their work or the application of common cunning.

A ‘critical' LLB curriculum will most certainly rob law students of the courage to act on such professional judgment as they may have acquired
during their time at law school. Imbued with unrestrained cynicism of the legal system, what would remain for law students but, at best, simply
to pursue the same buck as everyone else, or, at worst, to embrace corruption, bribery and intimidation in all their many forms as legitimate
alternatives to an illegitimate legal order? 242

Arguably the most harmful message that a 'critical' LLB curriculum would send to undergraduate law students is: 'If you practise law, you are
a sell-out.' Like Duncan Kennedy, the South African critical theorists clearly want to train students only for social activism. Modiri bemoans the
'fact' (his perception) that '[w]e have a legal education mostly divested of public-spiritedness, law graduates who lack a substantive
commitmentzgcé the eradication of marginalisation and subordination, and law faculties ... usurped by the demands of the corporate legal
profession'. <=2

The South African critical theorists want 'law' graduates 'who constantly seek to resist old and new forms of illegitimate power [such as, in
the Crit view, the law and legal system], to challenge the status quo, to transgress'. 2% They want 'law' graduates who are one-dimensional
radical ideologues who will set about destroying the basis of individual freedom in our constitutional democracy (perhaps without even realising
it).

Crits refuse to participate in the legal process because participation to them is counterproductive; it legitimises. By remaining outside of the
law, Crits seek to 'characterise', rather than participate in, 'the ways in which law contributes to the legitimisation of oppression'. 248 They
therefore regard themselves as engaging in 'insurgency' from without in order to make explicit the political bias that underlies judicial and
scholarly doctrine. 242 Many Crits will not manipulate doctrine, for example, by distinguishing cases, even in the cause of the socially
disadvantaged, because to do so would only serve to reinforce the false legitimacy of the legal order. 229 The role of the critical theorist is a
critical one only: 'He engages in politics, but he disengages himself and his pupils from legal practice.' 221 Critical 'legal' theory, then, is not law,

but pure politics. 222
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The 'dominant legal discourse' in South Africa, writes Madlingozi, 'is complicit in th[e] unfair socioeconomic situation'. 223 Legal academics
should thus realise that 'victory in a court case could actually insulate the system that reproduces social misery from any fundamental critique
that seeks to challenge it'. 224 Madlingozi admonishes legal academics that they would do well 'to reflect on Peter Gabel's claim that: "Every
time you bring a case and win a right, that right is integrated within an ideological framework that has as its ultimate aim the maintenance of
collective passivity." ' 222

To continue Kok's earlier example, a lawyer using the law and legal process to obtain a court order directing a municipality to provide clean
water to a community may postpone the revolution, or it may not. In the meantime however, the order keeps a number of poor families,
including the very young and the very old, from contracting life-threatening diseases. It smacks of paternalism to assert that the possibility of
revolution later outweighs the certainty of clean water now. Indeed, some incremental changes may bring revolutionary changes closer, not
postpone them. Not all small victories induce complacency.

The South African critical theorists' message to law students is that it is a contradiction in terms to be a 'radical lawyer', because one is
inevitably corrupted by the medium in which one works. 22¢ Thus, unless they become social activists (or, I suppose, Crit scholars in their own
image) who do not actually engage in the practice of law or use the law in any way, they will be 'sell-outs' to the true cause of 'progressive
politics' — a critical-theory term for a radical leftist political agenda, the aim of which is 'to overturn liberal democracy for participatory
democracy'. 227

The South African critical theorists want their 'law' graduates to stand, just like them, on the outside looking in, carping from the sidelines,
just 'dwellers on the threshold'. 228 They want their 'law' graduates to also assume roles as 'insurgents' from without, merely seeking to
delegitimise and ultimately overthrow the current legal order through revolution.

A 'critical' LLB curriculum would not prepare law students for a practice located in the world outside the law school, where injustice, legal
procedures and social movement constantly intermingle. 22° It is likely that 'critical' law graduates would become disillusioned with radical
critical-theory ideology, as the 'real world' fails to conform to their radical expectations.
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It is noteworthy that Madlingozi, in his call to legal scholars to engage in 'participatory action research’, does not suggest that the law
teacher and the community work together to come up with a 'solution’. The most he aspires to is 'conclusions'. Madlingozi seems to miss the
point completely that we cannot build a new society of compassionate human beings if we do not act to help our fellow humans now. However
small the ways, we are what we do.

If we rob our law students of the ability to do legal work that is helpful to oppressed human beings in South African society, the so-called
'radicals' that the South African critical legal theorists want our law faculties to produce will be nothing more than hollow fakes and dangerous
imposters. 260 Thus, ironically, the radical critical legal theorists are likely to lead more students away from, rather than into, social struggle.

In the eyes of the South African critical theorists, becoming a practising lawyer is sedition, but becoming a commercial lawyer is high
treason. The rising enroliments in the BCom LLB study route is 'an effect of the rising hegemony of neoliberal capitalism' that views law as
'subordinate to, and as a tool of ... the economic system'. 261 Law in the business/corporatist model 'functions primarily to facilitate commercial
transactions 229 to support economic growth in line with the demands of trade, industry, commerce/banking, technology, labour and
investment'. <2<

When did it become an unpardonable sin to want to be a commercial lawyer, a legal advisor to a bank, or a financial regulatory expert? When
did an interest in mercantile law and a commitment to social justice and transformation become mutually exclusive? Kok rightly asks: 'Is there
not room [in the university law school] for all kinds of research and all kinds of projects by all kinds of lawyers and academics and activists ....
all in the service of transformation?' 253

This begs the question: are the South African critical theorists not running the risk of introducing a new orthodoxy? By trashing and
attempting to sweep away the prevailing structures, are they not foisting their own structure of thought on others? 254 Are they not merely
seeking the replacement of one form of consciousness with another: 'liberal consciousness' for 'critical consciousness'? 22 Would the South
African critical theorists' agenda not be equally illegitimate, and would it not amount to just another form of domination? 256 Are they not
ultimately vulnerable to the same critical sword that they so conceitedly wield to slay liberalism? 257

2018 SALJ 320

IX The duty of the law teacher

I certainly do not claim that our legal system is without fault. The remarkable popular hostility to the legal profession is only the most immediate
barometer of the level of public dissatisfaction with the workings of the legal system. There is much to be critical of in the ways of the law —
the ever-growing complexity and confusion of legal rules and regimes; the glut of litigation that clogs our courts; the fact that dispute
resolution is too expensive to be available to any but large corporations and the wealthiest individuals, thus excluding everyone of modest, little
or no means; the decline in civility and mutual respect among those involved in the law; to name but a few. These are not the signs of a
healthy enterprise.

As a teacher of civil procedure, I would be the first to admit that the system is broken and in need of fundamental reform. But that is the
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beauty of the legal system. The central fact about it is that we made it all up. God never decreed that contracts need of consensus. Doctors
and engineers deal with an objective world with limitations of anatomy and gravity. They are stuck with their reality. Lawyers are not. The
scope for reform of the legal system is virtually limitless.

A favourite CLS technique is to attribute falsely ridiculous positions to ideological opponents and then to demolish those positions. 268 Thus,
Modiri writes that non-CLS law teachers teach students to be 'passive, uncritical consumers of legal materials', which will lead them eventually
to become 'lawyers who also passively serve the status quo as functionaries of the dominant order'. 252 The liberal law teacher who holds this
belief is a figment of Modiri's imagination. The South African critical-theory scholarship on legal education is tilting at windmills. There are many
urgent reforms to be made in the legal system, and I know of no legal academic who teaches students to simply staff the system, rather than
to change it. I reject utterly the South African critical theorists' accusation that 'traditional' (i e non-Crit) law teachers simply instill in their
students complacent careerism and apathy. Of course, teaching a craft involves teaching its current customs. Thus, one of the main objects of
law teaching has always been to familiarise students with the body of conventional rhetorics and practices. But legal education does not — and
has not ever — ended there. It does more than merely teach unreflective acceptance of the current conventions.

Most law teachers that I know teach their students that lawyers are more than the legal mechanics and technicians that the South African
critical theorists make them out to be. There is nothing inherent in the notion of professionalism that precludes lawyers from thinking about, and
using law to help promote — even radical — political change. 222 A true professional works to bring the practice of law into closer harmony with
its utopian ideals
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— such as fair process, restraint of power, equality, dignity — embodied in law but only imperfectly realized in the current professional practices.
I believe that most legal academics are reformist in their aspirations. If lawyers or judges or legislators do bad things, we point that out and
attempt to get them to mend their ways. 27t

For those university law teachers who are able to keep the faith of the secular religion, let there be no shame in the romantic innocence with
which they approach the ultimate issue of their profession. 222 To limit might, the public needs lawyers who acclaim the hope and expectation
that rights will be enforced. Seeing her blemishes and knowing her perfidies, true lawyers can nevertheless love the law and have 'pride in
[their] occupation [that] surpasses the pride of Kings'. 222 We love law not because reason requires it, but because our commitment to our
discipline serves the needs of the public to whom, and for whom, we are responsible. Sharing this commitment may be our most important power

and responsibility. 274

X Conclusion
v 275

It would be a mistake simply to dismiss the South African critical theorists as a ' "smarter-than-thou" association', <~ or a 'lonely hearts club for
left-wing professors', 228 and their scholarship as 'Critical Legal Balony'. 222 We should be vigilant against their radical political agenda within the
law school. As I have attempted to show, for Crits, intellectual critique is merely a prelude to, and platform for, political action. 228 The ambition
of the Crits is revolution, not reform. 222 According to Peter Gabel, conditions for total transformation of society cannot be created by 'tinkering
with a legal system'. 289 That is why the CLS movement mounted 'a full frontal assault' on the edifice of modern jurisprudence. 281 Similarly, the
South African critical theorists not only aim at
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the 'deconstruction’ of the South African legal system, including its foundation in constitutional supremacy, but at its 'destruction’.

Within the university law school, in their attempts to disavow their identity as 'law teachers', and to convert the faculty of law into just
another department of the faculty of humanities, the South African critical theorists seek the intellectual annihilation of law as an academic
discipline. They are not constructively critical. Their critique is entirely of the destructive, trashing variety. They 'seem to want to completely
eradicate what is currently in place', 282 without suggesting a practical alternative to the present legal order. The only substantive vision that
they offer of how law graduates can act to the betterment of society is by abandoning law altogether. Their brand of critical theory, which in its
extreme form amounts to nothing less than legal nihilism, would ultimately lead to the demise of the university law school.

I realise that this might be a hard dictum, but I do not believe it to be unjustified. A university law school with critical legal theory as its
grundnorm is akin to a faculty of theology with atheism as its central tenet. The South African critical theorists do not believe in law. To them,
legal outcomes represent nothing but the arbitrary whim or political bias of decision-makers. I do not perceive in their work even a grain of
regard for law or the true lawyer's hope that officials will abide by principle in applying the lash of power. 283

They undermine the respectability of what practitioners and judges do on a daily basis. By looking down upon practising lawyers as
'bureaucratic functionaries ... whose work requires knowledge, precision, fairness, but never judgment', 284 the South African critical theorists
completely negate the ability of the practising lawyer to shape the law to respond to new needs of clients and society. In fact, their limited
vision transforms the lawyer into an obstacle to making the law responsive to society's demands for change and growth. 282

The South African critical theorists have to foresee that their dispiriting message might cause law students to abandon the law. They have
to foresee that the law school that only trains social activists (and Crit scholars) — the law school that is not attuned to the needs of the
profession — is the law school that will become increasingly obscure and irrelevant, and ultimately obsolete. But that, I contend, is precisely
their goal.

United States Federal Appellate Judge, Harry Edwards, relays this comment from one of his former law clerks about his (the clerk's) time at
Harvard Law School — a comment that strikes a warning note to South African law teachers about any law school experience in which Crits
dominate:
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'T was fortunate to get mainly Traditionalists my [first year], and after that avoided Crits at all costs. That is why I feel that my legal education
made sense. Other [first-years] were not so lucky. They got stuck with Crits, and ended up at best wasting a year, and at worst becoming
alienated from law school and the law. Of course, some students — mainly those who were in law school not because they were genuinely
interested in the profession but because they couldn't think of anything else to do with themselves — actually chose to go to the Crit [Harvard
Law] School, and in my experience those students were almost completely ignorant of the basic rudiments of law as practiced.' ===

In this time of renewed flux and introspection in legal education in South Africa, we as law teachers would do well to remember Felix
;ggnkfurter's injunction: 'In the last analysis, the law is what the lawyers are. And the law and lawyers are what the law schools make them.'
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