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Abstract

The purpose of this study is to interrogate how law, and Nigerian domestic
law in particular, can be used to bring about a change in society with

respect to child marriage.

Despite international and regional prohibitions and national laws against
the sexual abuse of the girl child in Nigeria, the practice of child marriage
persists, predominantly in Northern Nigeria which is known for its strong

religious and cultural leanings.

Of the women in this part of the country, 45% are given out in marriage
before their fifteenth birthday and usually with the obligation to become
mothers within the first year of marriage. The reality is that marriage for
girls of twelve years or even younger is not unknown. The significance of the
problem however is related to the fact that certain aspects of Nigerian law,
while not expressly supporting child marriage, acknowledge or recognise the
practice. The issue is further complicated by inherent contradictions in the

national jurisprudence.

The existence of multiple conflicting and contradictory legal provisions,
particularly with respect to the age of a girl child, and the admission in
some of the Nigeria’s legislation that child marriage exists, raise questions
about the condonation of the practice. In addition, there is customary law
and Islamic law which do not necessarily reject the practice and which are

ironically part of the applicable laws in Nigeria’s legal system.

Further aspects of the discourse are the legalities which inhibit the direct
application of ratified international and regional treaties, the express
decriminalisation of sexual intercourse with a girl child as long as it is

within marriage, and the complexities associated with federalism.

The implications and consequences of child marriage have moved out of the

private domain to the point where they now constitute bigger crimes in the



public sphere, namely the danger to the lives of individual girls and the

threat to the development of Nigerian society.

This thesis looks at the practice of child marriage in general and specifically
the issues of age and consent as they relate to capacity and consent to
marriage, sexual intercourse and the right to non-discrimination and

equality under Nigerian jurisprudence.

It examines the nature, effects and legality of child marriage by investigating
the reasons for the practice and the nature of legal response in Nigeria. It
considers the position of the legal systems of constituent states on the
application of international and regional human rights instruments to
protect the girl child against child marriage, and evaluates the role of the
Federal Government of Nigeria in dealing with the issue in light of its
signature and ratification of international treaties and regional charters on

the protection of the girl child.

The thesis further analyses the conflicts that emanate from the interplay of
differing customary law, Sharia and constitutional provisions on child
marriage in Nigeria’s competing legal systems. Lastly, it proposes a law
making model for the prohibition of child marriage by prescribing

punishment and addressing other child marriage related issues.

vi
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CHAPTER ONE

Introduction

1.1 Background

Global human rights provisions, reiterated in regional human rights
documents, prohibit early, forced and child marriages.! Where child
marriage is not expressly addressed by some of these provisions, it may be
subsumed under all the forms of sexual abuse, discrimination and practices
that are harmful to children? which states are obliged to eliminate, amongst
others by promulgating domestic laws.3 It is trite that recent law
development in many jurisdictions in Africa and beyond point to attempts to
eradicate child marriage through law.4 Global provisions for the protection of
the girl child therefore hold the promise of the elimination of child marriage

in Nigeria.>

Child marriage and sexual abuse are not unrelated since the definition of
sexual abuse includes any form of forced, non-consensual sexual intimacy
or intercourse between an adult and a much younger person.® In the case
of child marriage the much younger person is the girl who is often younger

than 18 years.”

In terms of consent to the marriage union and the sexual intercourse which

is ancillary to marriage, age and consent are key concepts. They are also

1 Art 16(2) CEDAW, Art 21(2) African Charter on the Rights and Welfare of the Child, although
CEDAW does not specify a minimum age, the African charter on the Rights and Welfare of the child
does.

2 Art 21(1), African Charter on the Rights and Welfare of the Child, Art 19(1), 34(a) Convention on the
Rights of the Child CRC.

3 Art 21(2) African charter on the Rights and Welfare of the Child provides “...and effective action
including legislation shall be taken to specify the minimum age of marriage to be 18 years....” is an
example.

4 UK Forced Marriage Civil Protection Act 2007, Kenya Marriage Act 2014 are examples.

5 A Onuora-Oguno & O Adeniyi ‘Sexual abuse and child marriage: Promise and pathos of international
human rights treaties in safeguarding the rights of the girl child in Nigeria’ (2015)16 Child Abuse
Research: A South African Journal 84.

6 L Richter et al (eds) Sexual abuse of Young children in Southern Africa (2004) 3.

7 F Okonofua ‘Prevention of child marriage and teenage pregnancy in Africa: Need for more research
and innovation’ (2013)17 African journal of Reproductive health 9.

1



fundamental to the term “child marriage” in which case sexual intercourse
with the girl bride is “forced” and “non-consensual” and ultimately
constitutes sexual abuse.® The increased occurrence of teenage pregnancies,
early child bearing, sexually transmitted diseases, HIV/AIDS, maternal
mortality and the particularly severe health condition vesico vaginal fistula
(VVF) in areas where child marriage is prevalent,® are all evidence of the
early sexual intercourse and sexual abuse that take place within the

institution of child marriage.1°

Notwithstanding these terrible repercussions and despite international and
regional prohibitions and domestic laws, the practice of child marriage
persists.l! It is firmly embedded in a rigid conception of the attainment of
adulthood in various cultures and societies, and is justified on the basis of

arguments of a cultural and religious nature.!2

Followers of the Islamic faith who support child marriage generally argue
that Islamic marriages cannot adhere to the marriageable age prescribed by
global standards because the same prescription does not exist in their
religion.13 They argue that in Islam readiness for marriage is not linked to
chronological age but to the attainment of maturity or puberty.1* There are
however a few Islamic activists who hold that child marriage is not an

Islamic injunction as generally claimed,!> stating that it is a practice but not

8 D Shaw ‘Access to sexual and reproductive health for young people: Bridging the disconnect between
human rights and reality’ (2009)106 International journal of obstetrics and gynecologists 132.

9 A S. Erulkar & M Bello The Experience of Married Adolescent Girls in Northern Nigeria (2007) 1,2,9-
11, it was revealed that most adolescent pregnancies in Northern Nigeria take place within marriage.
10 As above.

11 The effects of traditional and religious practices of child marriage on Africa’s socio economic
development: A review of Research, Reports and Toolkits from Africa (2015) 3. AS Erulkar & M Bello, (n
9 above)16.

12 Erulkar & Bello (n 9 above) 5-6.

13 ‘Bill banning child marriage fails in Pakistan after it’s deemed ‘un-Islamic’ I Tharoor The
Washington Post 15 January 2016 http://truthandgrace.com/muslimmarriage.htm (accessed 5
November 2016)

14T Khabir ‘The Role of Islam in Childhood Marriage Case Study: Nigeria’ (2008)3 being a paper
presented at the 17th Annual Convention of the Global Awareness Society International, May 2008,
San Francisco, CA, USA. NNNB Shah Marriage and divorce under Islamic law (2001) 6.

15 Does The Quran Really Permit Child Marriage?” Muslim Reformation, 18 March 2014
https://quranalyzeit.wordpress.com/2014/03/18/cii-vs-islam-does-the-quran-really-permit-child-
marriage/ (accessed 5 November 2016).



http://truthandgrace.com/muslimmarriage.htm
https://quranalyzeit.wordpress.com/2014/03/18/cii-vs-islam-does-the-quran-really-permit-child-marriage/
https://quranalyzeit.wordpress.com/2014/03/18/cii-vs-islam-does-the-quran-really-permit-child-marriage/

a law in Islam.!® Furthermore, they argue that there are opportunities for
Islam to review its practices in the interest of the protection of vulnerable
people and the development of society,!” and that marriageable age can be

determined using sound judgement.18

The reference to Islamic law is very relevant to this discourse because it is
proffered as an argument for the continuation and retention of the practice
of child marriage, particularly in Northern Nigeria where Islam is the
predominant religion.!® More importantly however, supporters of child
marriage not only call on the relativism of Islam but are able to defend their
position on the basis of certain secular laws and even the Constitution of

Nigeria.20

In reality, Nigeria is not ruled by Islamic law, or any other religious law for
that matter,?! although Islamic law does form part of the legal system and
sources of law in the country.22 This situation is not peculiar to Nigeria but
is found in many plural legal systems where the practice of child marriage,
with its inevitable non-consensual sexual intercourse and attending
repercussions, has resisted many legal efforts to eradicate it.23 The lack of

enforcement of existing laws and the persistence of the practice in Nigeria

16 ‘Nowhere Does Islam Excuse Child Brides’ Arzu Kanya Uranli The Huffington Post 18 June 2014
http://www.huffingtonpost.com/arzu-kaya-uranli/nowhere-does-islam-excuse b_5176425.html,

(accessed 5/11/2016 by Arzu Kanya Uranli.

17 D Olowu ‘Children’s rights, International human rights and the promise of Islamic legal Theory’
(2008) Law, Democracy and Development 63. M Uwais, The Compatibility of the Child Rights Act with
Islamic Legal Principles, 14 April 2009 http://www.iwei-ng.org (accessed 3 February 2014).

18 n 15 above.

YErulkar & Bello, (n 9 above) 5-6. ‘The Practice of Child Marriage in Nigeria’ Udoka Okafor The
Huffington Post 12 June 2014 huffingtonpost.com/udoka-okafor/the-practice-of-child-
mar_b_5133881.html (accessed 5 November 2016).

20 TS Braimah ‘Child marriage in Northern: Section 61 Part 1 of the 1999 Constitution and the
protection of children against child marriage’ (2014) 14 African Human Rights Law Journal 481, 485.
Particularly S29(4), I tem 61, Part 1, Second Schedule of the CFRN 1999. KO Fayokun <Legality of
Child Marriage in Nigeria and Inhibitions against realisation of Education Rights’ (2015) 5. 7 US-China
Education Review B, 464.

21 S10 Constitution of the Federal Republic of Nigeria 1999 provides that the Country is a secular
state, this statement has however brought up many argument and has been the cause of several legal
and grammatical debates as to the meaning and extent of its secularity while there has been no
definite legal interpretation to the provision to put the matter at rest, this is akin to the status of child
marriage in Nigeria.

22 5244, S260-262, S275-277 Constitution of the Federal Republic of Nigeria 1999. JO Asein, Nigerian
Legal System (2005) 5

23 S Tomkinson ‘Childhood to womanhood- child brides and the inefficiency of the Indian State’ (2009)
2, being a report under the program of democracy and children’s rights in India and the UK: Law,
Policy and outcomes, United Kingdom, India Education and Research Initiative.

3
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are evidence of non-prioritisation and lack of political will on the part of

government.24

Forty five percent of Hausa-Fulani girls are married off by the age of
fifteen,2> and marriage for girls twelve years or even younger is not
unknown.2¢ The fact that far more teenage pregnancies occur within
marriage than outside marriage in Northern Nigeria is also indicative of the
predominance of child marriages in that part of the country2?” and other
health repercussions are also rampant in the area.2® Child marriage
continues to pose a danger to the lives of girls2® and inhibit the development

of the region and Nigerian society as a whole.30

While law is by definition a rule of human conduct,3! a set of regulatory
orders, instruction or rule, it is also an instrument for social engineering
and change.32 As a country, Nigeria has been known to use legislation to

correct or prevent many social ills. One example is the recently promulgated

24 Fayokun (n 20 above) 469. ‘Marrying too young-End child marriage’ 2012.

25 Erulkar & Bello (n 9 above) 5-6. According to The Times, Northern Nigeria has one of the highest
rates of child marriage in the world (The Times 28 Nov. 2008). The Nigeria Demographic and Health
Survey 2008 reported the median age of marriage for 15 to 19 year olds in the northeast to be 15.9
and in the northwest to be 15.7, Nigerian Demographic and Health Survey, Nigeria Nov. 2009,
94).United Nations population fund, ‘Early marriage in Nigeria’
http://nigeria.unfpa.org/nigerianchild.thml (accessed 10 August 2015). ‘Nigeria’ Nigeria
Demographic and Health Survey 2003. E Elizabeth ‘Child marriage an undying culture?’ The Tide
News Online 28 December 2009 http://www.thetidenewsonline.com/2009/12/28/child-marriage-an-
undying-culture (accessed 10 August 2013). ‘The facts of gender inequality and violence against
women and girls’ Advocates for youth 2013 www.advocateforyouth.org. Although it is argued that
there is the prescription that the husbands do not engage in sex with them until they are matured,
this is not often the case, yet again the issue of age does not occur but maturity, such that once the
girl starts her first menstrual period, she is old enough to engage in sexual intercourse with the
husband though her body is not physically ready for it or even for pregnancy or child bearing which
follows as a result of this.

26 ‘Early marriage: child spouses’ Innocenti Digest No 7 March 2001 4. ‘Forced marriage Girls not
brides’TheTimes28Nov2012
www.ohchr.org/.../Issues/.../ForcedMarriage/.../GirlsNotBridesNigeria.doc (accessed 17 October
2015). This is because marriage in the North is most times dependent on the age of attainment of
puberty, most girls even experience their first menstruation in their husband’s home after
experiencing sexual intercourse as would be revealed in Chapter Three of this Thesis.

27Erulkar & Bello, (n 9 above) 4, 5. AA Agbaje & AO Agbaje ‘Early marriage, child spouses: What roles
for counselling psychology’ (2013) 2 Asian Journal of Social Science and Humanities 51.

28Erulkar & Bello, (n 9 above)9,11. Around 12 million girls between the ages of 13-14 years are
already married in the Northern part of Nigeria and this is the reason why the rate of VVF is high in
the part of the country. GIOPINI (General Inequalities in Persons Initiative) a kano based initiative.
‘Nigeria: Early marriage adds to socioeconomic woes’ www.irinnews.org/report/81667 /nigeria-early-
marriage-adds-to-socioeconomic-woes-ngos-say (accessed 20 July 2015).

29 Okonofua (n7 above) 9-13, 9.

30 Fayokun (n 20 above) 461, 468-469. Millennium reports ‘vital statistics on the girl child’
www.savethechildren.org.

31 Asein (n 22 above) 9

32 O Soyeju Rudiments of Nigerian law (2005) 1-2.
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Lagos State Properties Protection Law of 2016 which prohibits the notorious
practice of property and land hijacking that is rampant in the country.33 In
Kano, Governor Ganduje also signed the Kano Contributory Health Care
Agency Bill of 2016 into law.3* Not to mention the fact that Nigeria

promulgated a law prohibiting same sex marriages.3>

In light of the current administration’s public admission that child marriage
is a problem and its declared intention to eliminate the practice, the
solutions proposed by this thesis, especially the recommended draft of a
specific Child marriage prohibition legislation which provides a minimum

marriageable age and criminalises the practice is of particular relevance.36

The thesis explores child marriage in Nigeria in terms of the provisions of
law on marriage, family law, human rights, international law, constitutional
law, jurisprudence and criminal law, particularly with respect to the issues
of age and consent as they relate to capacity and consent to marriage and
sexual intercourse. It is ironic that although forced, non-consensual sexual
intercourse is usually associated with criminal liability, it is the inevitable
experience of the girl child in a child marriage.3” The marital relationship,
which is considered to be private, has moved out of the sphere of private law
into public law as a result of the criminal connotations raised in recent

times.38

33 ‘Ambode  outlaws land grabbing in  Lagos’ All News 15  August 2016
http:/ /www.lagosstate.gov.ng/2016/08/15/ambode-outlaws-land-grabbing-in-lagos/ (accessed 5
November 2016).

34 ‘Ganduje signs Kano Contributory Health Care Agency Bill’ Metro News Online 20 August 2016
(accessed 27 November 2016).

35 The Anti Same Sex Marriage Act 2015.

3¢ ‘Buhari wants an end to child marriage exploitation’ Elanza News 2 May 2016
http:/ /www.elanzanews.com /buhari-wants-an-end-to-child-marriage-exploitation/ (accessed 28 May
2016) the president of the Country directed the Ministry of Women Affairs and Social Development to
engage with other ministry parastatals and offices to work out worthy programmes including plans
and feasible actions that would help in handling and eradicating violence and abuse against children
including child marriage. The president’s wife earlier had announced that she would support any
legislation that would bring an end to child marriage in the Country. Stella Dimoko Korkus ‘Aisha
Buhari  Seeks  Legislation against Child Marriage in  Nigeria’ 13 May 2015
http:/ /www.stelladimokokorkus.com/2015/05/aisha-buhari-seeks-legislation-against.html (accessed
22 March 2016).

37 83357, 358 The Nigerian Criminal Code. This is Rape

38  ‘Nigerian child bride poisons older husband” BBC News 10 April 2014
http://www.bbc.com/news/world-africa-26978872 (accessed 16 January 2017) where it was reported
that a girl child in the northern Kano state who was recently married to a man of 35 years old,
confessed she had poisoned the husband to escape the week old marriage.
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While having or attempting to have sexual intercourse with an underage
person (thirteen years or younger) constitutes defilement or unlawful carnal
knowledge under Nigeria’s criminal law39, the lack of criminal provisions in
terms of consent to sexual intercourse within marriage could be said to

support the practice. This is an issue which warrants investigation.4°

One of the assumptions of this thesis is that solutions to the child marriage
issue lie amongst others in the application of global and regional human
rights provisions for the protection of the girl child; provisions which may
also exist in domestic law. A detailed review of the applicable laws in Nigeria,
both substantive and procedural, is therefore necessary over and above the

development of new laws to eradicate the practice.

Nigeria has a threefold or tripartite legal system made up of English
common law, customary laws and Islamic law. In addition, there is a
systemic dichotomy between the regions of Northern and Southern Nigeria.#!
In the South, the recognition of people’s customs is such that customary law
and its associated courts apply. In the North, the religion of the people, and
therefore Islamic law and Sharia courts, apply alongside Area Courts*? in
some places. In addition, there is a variously applied jurisprudential system

to adjudicate on the various types of law endorsed by the Constitution.43

The Constitution of Nigeria includes provisions on the fundamental human
rights** to dignity*®> of the person and freedom against discriminationt as

well as provisions on the fundamental objectives and directive principles of

39 5218, S221 and S223 Criminal Code of Nigeria.

40 S282(2) Penal Code of Nigeria and S6 Interpretation Section Criminal Code of Nigeria, excludes
sexual intercourse between husband and wife or married couple as unlawful carnal knowledge.

41 Asein (n 22 above) 5

42 These Area courts can be the equivalent of the Customary Courts of the South as different from the
Islamic Religious Courts. Seri Solebo, a magistrate of family court in Lagos is of the opinion that it is
a dichotomy of system between the North and the South as while customary courts exist in the South,
East and West, in the North, it is Islamic courts that exist.

43 56, S17, S230-284 Constitution of the Federal Republic of Nigeria 1999, Common law, Customary
and Islamic religious law are recognised and applicable in the country’s legal system. Soyeju (n32
above) 42-82.

44 Following the provisions of the United Nations declaration of Human rights, since when most
countries imbibed the practice of having a section on human rights in their constitutions.

45 S34 Constitution of the Federal Republic of Nigeria 1999

46 S42 Constitution of the Federal Republic of Nigeria 1999, which can also mean the right to equality
of all persons irrespective of sex, gender, age or whatever.
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state policy.4” The Constitution also provides for the treatment and
application of international treaties in the country*® and the supremacy of
the Constitution above all other laws and legislation, and prescribes the

legislative processes of the country as a federal republic.49

Nigeria’s Criminal and Penal Codes can be said to emanate from the
religious and cultural diversity of the Nigerian people.>°® Both codes include
provisions that criminalise rape and defilement5! and offer protection for the
girl child against sexual abuse; provisions which could be taken as

amounting to the prohibition of child marriage.52

Nigeria practices a dual system of federalism which involves federal and
state governments in legislative matters on the exclusive and concurrent
lists, and a jurisprudential system aligned with this.53 A legal system of this
nature promises robust protection for all members of society, which raises

the question of why child marriage continues to thrive in Nigeria.>*

There are multiple and conflicting legal provisions in the country,
particularly with regard to the age of childhood,>> and the admission in
some legislation that child marriage exists. This raises questions about the
condonation of the practice.>¢ Customary laws and Islamic law which do not
necessarily reject the practice of child marriage, also form part of Nigeria’s

legal system.57

47 S13-21 Constitution of the Federal Republic of Nigeria 1999 contains the social, educational and
economic objectives.

48 S12 Constitution of the Federal Republic of Nigeria 1999.

49 S1 and S4 Constitution of the Federal Republic of Nigeria 1999

50 The Penal code is applicable in the North only while the Criminal Code is applicable in other parts
of the Country. IT Sampson TReligion and the Nigerian State: Situating the de facto and de jure
Frontiers of State-Religion Relations and its Implications for National Security’ (2014) 3 Oxford
Journal of Law and Religion 319-320

51 S357, S218 Nigerian Criminal Code, S282, S283 Nigerian Penal Code. The non-consensual sexual
intercourse with a person, to proof this non consent and penetration is required in evidence.

52 Statutory rape and defilement refers to unlawful sexual intercourse with under aged girls or carnal
knowledge or statutory rape, in the criminal laws of Nigeria.

53 S4, second schedule, Part 1, Part 11, S6, also S17, for local government see S7 fourth schedule,
Constitution of the Federal Republic of Nigeria 1999

5¢ ES Nwauche ‘Child marriage in Nigeria: (Il)legal and (un)constitutional?’ (2015) 15 African Human
rights law journal 421.

55 Fayokun (n 20 above) 464-465

56 Fifth Schedule, Part 1 of the Code of Conduct for Public Officers General which provides the
recognition of the officers married children who are under 18 years.

57 Fayokun (n 20 above) 464



Further challenges are the legal provisions which inhibit the direct
application of ratified international and regional treaties,*® the explicit
decriminalisation of sexual intercourse with a girl child as long as it is
within marriage,>® and the complexity of the federal system, particularly in
terms of the legislative jurisdiction of federal and state Houses of

Assembly .60

It is clear that ambiguity, vagueness, lacunae, contradictions and conflicting
legal provisions combine to create a subtle atmosphere in which child

marriage can thrive.6!

The researcher is of the opinion that the gravity of the situation calls firstly
for a child marriage prohibition Act as a best interest principle without
which the girl child continues to be deprived of adequate protection against
the practice by Nigerian law.62 Existing laws also require reform in light of

the number of conflicting and contradictory provisions.®3

Although Nigeria has ratified international treaties® which prohibit the
practice of child marriage, it has not as yet promulgated an Act specifically
prohibiting child marriage. The Child Rights Act, as domestic legislation,
does prohibit child marriage but it is still not law in some Nigerian states.
One of the criticisms levelled against the Child Rights Act has been on the
question of marriageable age.®> Meanwhile, other laws protecting the girl

child have been rendered ineffectual by conflicting provisions.%® The

58 S12 Constitution of the Federal Republic of Nigeria 1999

59 S282(2) Penal Code “Sexual intercourse by a man with his own wife is not rape, if she has attained
to puberty.”’and S6 Criminal Code.

60 Jtem 61, Part 1, Second schedule, CFRN 1999

61 Fayokun (n 20 above) 464-465.

62 Braimah (n 20 above)487

63 Fayokun (n 20 above)469

64 UN Convention on the rights of the child, CEDAW Convention on the elimination of discrimination
against women, regional ones like the African charter on the rights and welfare of the child, The
African charter on human and Peoples rights on women which prohibit child marriage specifically or
as a cultural harmful practice.

65 ‘Opinion: Ese Oruru: Good Reason To Domesticate, Ratify And Implement The Child Right Act By
States’ The Will Nigeria March 4 2016 http://thewillnigeria.com/news/opinion-ese-oruru-good-
reason-to-domesticate-ratify-and-implement-the-child-right-act-by-states/(accessed = 5  November
2016)

66 NM Nour ‘Health Consequences of child marriage in Africa’ (2006)12 Emerging Infectious Diseases
1645.
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combined result is that, through the failure of government, the girl child in

Nigeria is not adequately protected against child marriage.¢”

The thesis also has relevance in terms of child marriage as it presents in
conflicting international and domestic laws, in conflicts between law, culture
and religion, and in constitutionality and the state’s responsibility to protect
the rights of citizens. The thesis also looks at emerging international trends
in dealing with the issue of child marriage. South Africa, Malawi, Kenya,
India, the United Kingdom and an attempt made in the United States are

briefly examined.68

In essence, the thesis argues that where laws do exist®, they are rife with
inherent defects in the form of explicit gender discrimination?9, vagueness,
lack of clarity, lacunae and inconsistencies.”’! In addition, there are cases
where provisions expressly acknowledge the practice of child marriage in the

«©

first place, such as the provision which states that “....the officers

unmarried children who are under 18 years”.”2

Yakubu v Paiko?3 is one major case which illustrates the conflicts inherent
in Nigeria’s dual jurisprudential system as well as Islamic support for child

marriage in the country. In 2010 this unreported case on forced marriage

67 Art 16 and 21(2) African Charter on the Rights and Welfare of the Child.

68 The Constitution of the Republic of South Africa on application of international treaties, Kenya
Marriage Act, India Child Marriage Prohibition Act 2006, UK Scotland Forced Marriage Act 2011.

69 CJ Onyejekwe Nigeria — the dominance of rape’ (2008) 10 journal of International women studies S1-
53 where she claims that provisions on rape are outdated and not adequately enforced in the criminal
justice system, neither does the constitution expressly prohibit rape.

70 Child marriage is steeped in discrimination of the girl child and although not as a support for child
marriage, a large proportion of Nigerian laws are actually discriminatory against women, this runs
through the thesis as part of the research. The Nigerian constitution even on provisions of
fundamental human rights is worded in the male gender form, using he throughout, it is not clear
whether this is to mean that these provisions do not extend to women as it provides that or that it is
just the normalcy of its gendered male society or an extension of the patriarchal societal undertone,
see S33(1) Constitution of the Federal Republic of Nigeria 1999: Every person has a right to life, and
no one shall be deprived intentionally of his life, save in execution of the sentence of a court in respect
of a criminal offence of which he has been found guilty in Nigeria.

71 Fayokun (n 20 above)463-464

2 Rifth Schedule, Part 1 of the Code of Conduct for Public Officers General. S29 (4) (b) Constitution of
the Federal Republic of Nigeria 1999.

73 CA/K/80s/85 (unreported) also 1985, 1 Sharia Law Report, the father’s right to compel giving the
daughter away in marriage without her consent was upheld as Islamic practice following the Ijbar
principle, although the Court of Appeal invalidated the Islamic principle.
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was dismissed by a high court in the North on the basis of lack of

jurisdiction.”4

The thesis applies feminist theory to explain why child marriage is prevalent
in Nigeria and to argue for a change in the perception of the value of the girl
child and for legal reform. Through rights theory, the thesis exposes child
marriage as an infringement of the rights of the girl child and a failure on
the part of the Nigerian government to meet its obligations under ratified

treaties, also incorporating the argument of relativism.

The theory of rights includes the issue of sovereignty and for this reason
monism and dualism are studied as they relate to the domestication and
application of ratified international and regional treaties. In terms of
sociolegal theory, the topics of legal pluralism and federalism cannot be
omitted from this discourse as theories of government under sovereignty or
function of law. Since one of the objectives of the thesis is to examine how
the law can be applied to eradicate child marriage, it also includes a
discussion of sociolegal theory for the purpose of a better understanding of

the purpose and importance of law.

The thesis improves on previous studies by proposing a draft bill for the
prohibition of child marriage in Nigeria and listing specific laws that must be
reviewed.”> While authors such as Fayokun, Braimah and Oyakhiromen
have recommended the promulgation and amendment of laws to eradicate
the practice,’¢ this thesis specifically recommends that laws with respect to
marriageable age be harmonised through the adoption of a reasonable

minimum age that is in the best interest of the child. In addition, a revision

74BBC  News, 220ct, 2010, Nigerian Court rejects Forced Marriage case at
http:/ /www.bbc.co.uk/news /world-africa-11607532.The court held that the forced marriage did not
infringe the girl’s human rights and that it was the sharia court that was proper to handle the matter.
75 Provided in the Appendix to this thesis. Formulated from the combination of some jurisdictions
having similar problems to wit India, Europe and Malawi, where laws have been promulgated to deal
with the problem, having considered the impacts, challenges and the similar areas of congruent or
difference with the Nigerian situation.

76 Fayokun (n20 above) 469 calls for law reform. Braimah (n 20 above) 487-488, calls for legislation on
marriageable age in addition to law reform, inclusive of a specific child marriage prohibition Act but
does not provide a draft. CO Nwonu & I Oyakhiromen Nigeria and Child Marriage: Legal Issues,
Complications, Implications, Prospects and Solutions’ (2014) 29 Journal of Law, Policy and
Globalization 124. ‘Does Nigeria have marriageable age?” PunchlO0O March 2016
http://punchng.com/does-nigeria-have-marriageable-age/ (accessed 15 July 2016).
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of sections of the 1999 Constitution of Nigeria which could impact on the
implementation of the proposed bill, such as S29, item 61, Part 1, Second

Schedule, is proposed.’”

The thesis further recommends the addition to the Constitution of a
provision similar to S39 of the 1996 Constitution of the Republic of South
Africa,”® the reform of laws such as the Marriage Act and the deletion or

revision of S6 of the Criminal Code and S282 (2) of the Penal Code.”

The rationale behind the argument for a dedicated prohibitory Act is the

need for a legal reference that can also be used for scapegoating.

The thesis also proposes that a sociolegal approach be used to advocate for
the eradication of child marriage, in particular by religious leaders, parents
and children themselves. Lastly, through an exploratory methodology, it

suggests how culture can be leveraged to eradicate the practice.

The thesis makes a concrete legal contribution in the form of a draft Bill to
prohibit child marriage in Nigeria, while a contribution to knowledge is made
through the comparative analysis of recent law development and wide-

ranging discussion of various aspects of the law.

1.2 Problem statement

Child marriage impacts on the lives of individual girls, the girl child as a
social category and the development of Nigerian society. It is a form of
sexual abuse that persists despite applicable domestic laws and ratified

human rights instruments.

1.3 Thesis statement

77 ‘Barly  Marriage: Legal Instruments and the Nigerian Protest’” O Ilechukwu
http:/ /www.skyrocketnews.com/early-marriage-legal-instruments-and-the-nigerian-protest-by-
obinna-ilechukwu-2/ (accessed 7 July 2015).

78 S39(1)(b)In interpreting the bill of rights, courts must consider international law, (2) when
interpreting any legislation and developing the common law or customary law, courts must promote
the spirit and objects of the bill of rights. In the Nigerian case, Islamic laws as a legal system should
be subject to the bill of rights and international law provisions.

79 The proposed child marriage prohibition Act is provided in the Appendix to this Thesis in Chapter
seven, as well as proposed amendments of the faulty laws while a justification for the Proposed Act is
provided in Chapter 6.
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The thesis argues that while child marriage is a social problem, the
persistence of the practice in Nigeria despite international prohibitions is the
result of lack of implementation and enforcement of existing laws due to
inherent conflicts and contradictions. Conflicting provisions have rendered
laws prohibiting the practice ineffectual and resulted in inadequate

protection for the girl child against child marriage in Nigeria.8°

The thesis further argues that this situation amounts to and contributes to
the failure of the state to meet its obligations in terms of the prohibition of
child marriage and the protection of the girl child, and therefore holds the
Nigerian government responsible for the continued practice of child marriage

in the country.8!

1.4 Research objectives

The specific objectives of the thesis are to:

a. Examine the nature, repercussions and legality of child marriage by
investigating the reasons for its practice and the scope of the legal response

in Nigeria.

b. Consider the position of the legal systems of constituent states on the
application of international and regional human rights instruments that

protect the girl child against child marriage.

c. Evaluate the role of the federal government of Nigeria in dealing with
the practice of child marriage in light of its signing and ratification of
international treaties and regional charters on the protection of the girl

child.

d. Analyse the conflicts in Nigeria’s tripartite legal system that arise from
the differential responses of competing customary, Sharia and constitutional

provisions on the practice or prohibition of child marriage.

80Nour (n 66 above)1645.
81 n 23 above
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e. Propose a law making model that explicitly prohibits the practice of
child marriage in Nigeria by prescribing punishment and addressing related

issues.

f. Contribute to educating the public, given that ignorance can hinder
the realisation of human rights and the implementation and enforcement of

human rights provisions.

1.5 Research questions

Following on from these objectives, the thesis attempts to answer the
question of how the law can be harnessed as an instrument for protecting
the girl child in Nigeria against child marriage, in particular by implementing

the internationally accepted minimum marriageable age as a standard.
In order to do so however, it is first necessary to establish the following:

a. Is the girl child in Nigeria adequately protected against the practice of

child marriage?

b. If not, how do the country’s existing legal system, laws and legislation

contribute to the continuation of the practice?

c. How has the state responded to the continuation of the practice and met
its obligations in terms of global and regional human rights provisions

that prohibit the practice?

To answer the primary research questions given above, the thesis

investigates the following:
a. What is the current legal position on child marriage in Nigeria?

b. Is there a constitutional or domestic legal framework for protecting the

girl child against child marriage in Nigeria, and if so, is it adequate?

c. Do global and regional provisions have any impact on the protection of
the girl child against child marriage or on related laws in Nigeria, and if

not, could they do so?

13



d. What legal challenges and obstacles hinder the eradication of the practice

of child marriage in Nigeria?

e. What is the feasibility of achieving the eradication of child marriage in

Nigeria?

1.6 Research Methodology

The study takes the form of desktop research involving a multi-disciplinary,
sociolegal and comparative analysis of the law. It employs a feminist,
sociolegal and rights based approach to the study of child marriage in
Nigeria. It is descriptive and exploratory in proposing that the law be applied
to addressing the problem of child marriage. Applying the law to deal with
the issue is an approach which has previously been discouraged, primarily
because of the danger of cultural or religious bias. In this regard, the thesis
pays particular attention to the application of international provisions on
recent development in law on the minimum marriageable age and the
definition of child marriage and sexual abuse in the attempt to eradicate the

practice.

The thesis includes a descriptive and analytical study of the Nigerian legal
system and substantive and procedural provisions on marriage and sexual
relations, including the provisions, comments and recommendations of
international and regional human rights instruments on marriage and
sexual abuse. In addition, case studies and case law within Nigeria and
other relevant jurisdictions are analysed and compared for the purpose of
identifying emerging trends in the eradication of child marriage which could

be adopted in Nigeria.

The work of non-governmental organisations (NGOs) aimed at protecting the
girl child is considered, particularly in the area of child marriage and family
law in Nigeria, including dialogue and in-depth interviews with NGO
personnel and relevant stakeholders where possible. These organisations

include but are not limited to the Isa Wali Empowerment Initiative (IWEI) in
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Kano and the International Federation of Women Lawyers (FIDA) which deal
with cases of child marriage, particularly in Northern Nigeria. In the course
of the study, the researcher benefitted enormously from informal
discussions with a number of key staff members at NGOs on the issue of

child marriage in Nigeria.

1.7 Limitations

The study focuses on the Constitution, substantive and procedural laws and
legal system in Nigeria, and those aspects of international and regional
human rights instruments that are pertinent to the protection of the girl

child in Nigeria against child marriage and sexual abuse.

The study is limited to the impact of child marriage on the girl child from the
sexual abuse that occurs within the institution of child marriage in Nigeria.
It focuses in particular on the impact of conflicting laws arising from the
country’s legal pluralism (i.e. the recognition of differing civil, customary and
religious laws) on the girl child in Nigeria, and related legal problems and

challenges.

1.8 Literature review

Authors who have written about the interplay of customs, religion and law
over the years have largely focused on issues relating to women and
discriminatory laws, in particular the application of customary and religious
laws which are more prominent in the sphere of private law, as well as on

the topics of family law, marriage, custody of children and inheritance.

This thesis differs by providing a review of the Nigerian legal system and
laws on marriage and sexual abuse, and particularly the abuse of the girl
child within the institution of child marriage, international provisions for the

protection of the girl child, and a review of the legal responses of states.

The paper concurs with some views posited in the literature and disagrees
with others and gives arguments to justify its position. The available

literature has been studied in terms of five aspects which are fundamental
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to the thesis statement and around which the thesis revolves. These are the
reasons for the ongoing practice of child marriage in Nigeria; the existence of
international and regional human rights provisions protecting the girl child
from the practice; the response of the Nigerian government as a sovereign
state in terms of its obligations; the contribution of existing domestic law to
the continuation of child marriage; and how the same law can be harnessed

as an instrument to bring about the desired change.

Amoah82 is of the opinion that sexual abuse of the girl child constitutes a
demonstration of discrimination against her and that the issue is a
structural one, meaning that the law is to blame for its occurrence. Amoah
states that “the way in which the girl-child experiences the world is
traditionally negative, as it is characterized by disadvantage,
marginalization @~ and discrimination of the girl-child, vis-a-vis other
members of her society.” Amoah’s view is that the inadequate protection of

the girl child stems from the failure to address her intersecting identities.”83

Amoah is not alone in this line of thought. Nnadi®* is also of the view that
sexual abuse is an endemic problem in Nigeria and persists because the
state has failed to deal with discrimination against women or the entrenched
culture of impunity for the violation of human rights. According to Nnadi,
“in Nigeria the Penal Code of Nigeria which is applicable in the
predominantly Muslim northern parts of Nigeria also validates wife beating

in Section 55(1) which permits a husband to chastise his wife”.85

This is one example of how the experiences of women, while rooted in
cultural history, have become part of some laws and thereby acceptable to
society.8¢ Although both Amoah and Nnadi hold the law responsible for the
discrimination against the girl child which is the basis of the sexual abuse

and violence she experiences, neither author deals specifically with child

82J Amoah The world on her shoulders- The Rights of the girl child in the context of culture and
identity’ (2007)4 Essex Human Rights Review 1-23.

83 Amoah (n 82 above) 1.

84 I Nnadi ‘An insight into violence against women as human rights violation in Nigeria: A critique’
(2012) 5 journal of politics and law 48-47, 49

85 Nnadi (n 84 above)50

86 As above
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marriage or links their argument exclusively to legal pluralism and

conflicting laws.87

Bunting®8 is of the opinion that the practice of child marriage, particularly in
Northern Nigeria, is a matter of relativism. According to her, “Muslim
governments assert relativist challenges to the application of international
human rights. Delegates from diverse countries such as Morocco, Sudan,
Malaysia, and Iran defend themselves from criticism on the basis of cultural

integrity or cultural sovereignty.”89

Bunting also expresses the view that the legal norms applied in Northern
Nigeria reinforce the notion that puberty is a girl's threshold to womanhood
and therefore marriage.?© As shall be shown in this thesis, governments
often take this position when negotiating, or refusing to negotiate, on the
substance of international women's rights. This is because the people in
many countries where child marriage is practiced believe that their religion

permits or supports marriage at puberty without specifying an age.**

According to Bunting, religious leaders in Northern Nigeria hold that it is a
father’s Islamic duty to marry out his daughters before puberty in order to
ensure that no shame is brought upon their homes.92 Girls are often
married at the age of thirteen or fourteen, some even as young as nine or
ten, with repercussions that include the termination of their formal

education and vulnerability to rape and vesico-vaginal fistulae (VVF).93

Although Bunting’s research includes a comparison of international and
domestic laws, she does not propose the use of Nigerian or any other law as

a model to prohibit child marriage.%4

87 Amoah (n82 above) Nnadi (n 84 above).

88 Unpublished: A Bunting ‘Particularity of Rights, Diversity of Contexts: Women, International
Human Rights and the Case of Early Marriage’ unpublished SJD Thesis, University of Toronto, 1999
18.

89 Bunting (n88 above)18, 57

90 Bunting(n 88 above)100

91 Erulkar & Bello (n 9 above)11.

92 Bunting(n 88 above) 100

93 As above

94 Bunting (n 88 above) 101.
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Uwais? disagrees with the view that Islam is the reason for the practice of
child marriage, arguing that the practice is not law in Islam and that Islam
provides for the protection of the rights of vulnerable members of society
who in many cases are women and children.?¢ She also holds that by
accommodating these rights, Islam allows for the modification or reform of
its provisions. She blames the law and society for the ongoing practice of

child marriage.%”

In her discussion of the case of a girl bride who poisoned her husband in
order to stop the sexual assault she suffered every night since her wedding,
Uwais says, “If a minimum age for marriage had been incorporated into our
laws and implemented effectively thereafter, Wasila’s father would not have
had the legitimate authority to compel her into such an unwanted union,

with the attendant consequences.”8

Dejo Olowu is of the same opinion as Uwais, stating that Islamic law
contains extensive provisions that reinforce global advocacy for the

promotion and protection of the status, rights and welfare of children.9°

Braimah!% also holds that Nigerian law is to blame for creating an
atmosphere that is conducive to the continued practice of child marriage.
According to Braimah, the rights of the girl child with respect to marriage
are not adequately protected due to the provisions of Part 1 Section 61 of the

1999 Constitution of the Federal Republic of Nigeria.101

This researcher is in agreement with the feminist school of thought in this

regard but goes further to argue that this is because the legal system and

95 Maryam Uwais ‘Senator Yerima and Constitutional Review’ Partnership for Justice (PJN) 23 July
2013 http:/ /pjnigeria.org/our-stories-blog/senator-yerima-and-constitutional-review-by-maryam-
uwais.pjn/(accessed 16 January 2017).

96 As above

97 As above. M Uwais ‘The Rights of the Nigerian Child’ being a presentation at the French Embassy,
9th December 2013.

98 M Uwais ‘Child Marriage, as Violence Against the Girl Child, The Forum on Women, Religion,
Violence and Power’ The Carter Center March 18 2015
http:/ /forumonwomenblog.cartercenter.org/2015/03/18/child-marriage-as-violence-against-the-girl-
child/ (accessed 6 November 2016. n 17 above.

99 Olowu (n 17 above) 62-85.

100 Braimah (n 20 above)476

101 As above
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laws appear to institutionalise patriarchy.!92 The thesis seeks to
demonstrate that in the multiplicity of laws within the legal system, both
substantive and procedural, conflicts of law are inevitable and problematic

for decisions on which law to apply to whom and how.

Nour argues that existing laws do not adequately protect the girl child
because they are ineffectual.193 The researcher concurs with Nour’s position
that the laws prohibiting child marriage are rendered ineffectual by lack of
enforcement,194 arguing further that the state is guilty of inadequate legal
and judicial responses in this regard. The fact that perpetrators are not
prosecuted and the failure to interpret the meaning of confusing legal
provisions that leads to a dearth of decided cases are evidence of the state’s

failure to meet its responsibilities in protecting the girl child.105

Nigeria’s legal system and legal provisions are often blamed by government
as standing in the way of the domestication of ratified international and
regional treaties. The thesis proposes that the legal system be changed and
laws reformed since the Nigerian government is obliged by international
human rights declarations to protect the rights of its citizens. Culture,
religion and even domestic laws cannot be used as excuses for infringing on
the rights of any individual or for government’s failure to fulfil its lawful

duties.106

In discussing the issue of legal pluralism with respect to Islamic law, An
Naim prefers the term normative pluralism to legal pluralism.!97 Natan

Lerner agrees on the issue of normative orderings,!9® while Imam, also

102F Banda Project on a mechanism to address laws that discriminate against women, office of the
high commission for human rights-women’s rights and gender wunit (2008)21
http:/ /www.ohchr.org/Documents/Publications/laws_that_discriminate_against_women.pdf,
(accessed 22 November 2016).

103 Nour (n 66 above) 1647

104 As above

105 Banda(n 102 abvoe)57-59

106 Fayokun (n 20 above)466

107 A An-Naim ‘Religious norms and family law: Is it legal or Normative pluralism?’ (2011) 25 Emory
international Law Review 786.

108 Natan Lerner ‘Group rights and legal pluralism’ (2011) 25 Emory International Law review 830.
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agreeing with An-Naim, holds that religious laws, and Sharia in particular,

can be interpreted as being in line with development and legal reform.109

The researcher concurs that religious tenets are more often described as
norms than laws and, as opposed to state laws, are regarded as instructions
or ordinances by adherents of the faith. She does not however agree with the
use of the term normative pluralism because this implies also taking regular
laws as norms (since they exist naturally), which they in fact are not. The
researcher further maintains that even religious norms cease to be mere
norms when they are recognised by state laws, as happens in Nigeria. They

then become law and are actually viewed as such.110

This opinion is shared by Oba who states that religious practices or dictates,
and particularly Sharia, are not merely practices like other customary
norms, but law, and when codified become statutory laws as has happened
in Northern Nigeria.l!l Even before the institutionalisation of religious state
laws in Nigeria, Sharia law, as Islamic law, was part of the country’s legal
system and has operated as such since before the advent of colonialism and

post independence.112

Authors are divided on the issue of government responsibility. Some argue
that the state has failed in its duty to ensure the implementation of United
Nations and regional human rights provisions for the protection of the girl
child against abuse!l® and child marriage in particular, given that the

ongoing practice of child marriage in Nigeria is not only related to issues of

109 A Imam ‘Women, Muslim Laws and Human Rights in Nigeria’ July 7 2011
https:/ /www.wilsoncenter.org/publication/women-muslim-laws-and-human-rights-
nigeria#sthash.rxz6énbYP.dpuf (accessed 11 November 2016).

110 Jslamic as well as customary law are recognised in the Nigerian Constitution and the existence of
established courts with personnel paid by the government proves this. S260, S261, S275-284 of the
Constitution of the Federal Republic of Nigeria 1999.

111 AA Oba ‘Religious and Customary laws in Nigeria (2011) 25 Emory International Laws review 894-
895. Also S Solebo- a chief magistrate of the family court in Lagos opined that there are 4 schools of
Islam and for Islam to be institutionalised in Nigeria the government must adopt one which has not
been done, although many writers believe it is the Maliki school that is practiced in Nigeria, but this
must also be considered in the light of S10 of the constitution on prohibition of religious state.

112 Oba (n 111 above) 882. Whether normative or law, Nigeria practices a plural legal system which
allows the recognition of the three civil, customary and religious laws to be applied simultaneously
alongside each other and the federalism in its legislative system too is plural in nature.

113 Nnadi (n 84 above) 55. She believes the CEDAW has not been domesticated and this is one of the
reasons why violence against women continue unabated.
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religion!14 or culture but also the permissiveness of the law. Olatubosunl!!>

and Uwais!!®é have supported this view.

According to Ofuani, it is the responsibility of sovereign states to protect
their citizens from crimes such as rape and should they fail to do so, the
responsibility reverts to the international community.!1? According to
Viljoen, the state-centered nature of international human rights has been
one of its major challenges. In his view, international human rights law is
trapped in the paradox of the state as both primary protector and violator of

human rights.118

Viljoen also maintains that states are the primary duty bearers and that the
domestic implementation of international human rights law has been the
real test in the realisation of the human rights of citizens.119 It is in the
context of the realisation or enforcement of human rights that the theory of

sovereignty is raised in this thesis.

In linking sovereignty to the realisation of human rights, Ofuani notes that
the basic international legal status of a state is such that within its
territorial jurisdiction it is not subject to the governmental, executive,

legislative or judicial jurisdiction of a foreign state or to any foreign law other

114 The argument even internationally from Islamic leaders is that Islam does not provide a specific
minimum age for marriage but puberty, that it would be against Islam to fix one especially since
Mohammed the founder and prophet of Islam set the precedence and Muslims are to abide by his
teachings and lifestyle, although the Muslim women Musawah have variously contradicted this, see
Musawah, A Report to be written pursuant to HRI Resolution/HRC/RES/23/23 on child, early and
forced marriage, 13 Dec 2013, by Musawah, global movement for equality and justice in the Muslim
family.

115 A Olatubosun ‘Addressing The Phenomenon of Child Marriage in Nigeria’ (2001) 9:2 Ife Psychology
IA: An International Journal 159. It is not an issue of culture and religion alone but also of law, while
customary and religious law seem to permit it, the other legal system is not clear about its stance on
the issue of age in marriage so there is no specific legal provision that prohibits child marriage in
Nigeria by age standard.

116 M Uwais ‘Child Marriage as Violence Against the Girl Child’ The Forum on Women, Religion,
Violence and Power The Carter Center March 18 2015
http:/ /forumonwomenblog.cartercenter.org/2015/03/18/child-marriage-as-violence-against-the-girl-
child/ (accessed 6 November 2016).

117Unpublished: SO Ofuani ‘Redefining state sovereignty: The complexities of humanitarian
intervention and the responsibility to protect’ Unpublished Master’s Thesis, school for advanced legal
studies, Faculty of law, University of Cape Town, 2009 43.

118 F Viljoen ‘Contemporary challenges to international human rights law and the role of human rights
educators’ (2011) 44 De Jure (Pretoria) 217.

119 F Viljoen International Human Rights Law in Africa (2012) 4, 9.
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than public international law.120 Along similar lines, the thesis discusses

legal pluralism and federalism as theories under the theory of sovereignty.

Admittedly, the domestication of ratified international human rights
instruments in Nigeria has partly been problematic due to loopholes in the
law which have allowed politics to play out and due to the interpretation of
the provision in the Constitution of Nigeria on the domestication of

international treaties.12!

The country’s plural legal system coupled with its complex federalism,
particularly with respect to legislative making powers, contributes to the
ongoing practice of child marriage in Northern Nigeria, especially when it
comes to implementing the rights enshrined in treaties ratified by the

Nigerian government.122

It has been noted above that Braimah maintains that the rights of the girl
child in terms of marriage are not adequately protected due to the provisions
of Part 1 Section 61 of the 1999 Constitution of Nigeria.l23 On the basis of
this section, certain of Nigeria’s northern states have not accepted the Child
Rights Act and/or have drafted their own Child Rights Act which recognises
the attainment of puberty as the age for marriage rather than the 18 years

stipulated in the Child Rights Act.124

In this regard, the judiciary, as interpreter of the law and legal norms to
protect citizens,!25 plays a huge role since even the most fundamental
sources of Islam can be interpreted as supporting the protection of the girl

child and holding states responsible for doing so.126

120 Ofuani (n 117 above)6

121 S12 Constitution of the Federal Republic of Nigeria, this has permitted the non-domestication of
Cedaw and other important laws that would have helped against child marriage. Also item 61, part 1,
second schedule Constitution of the Federal Republic of Nigeria 1999.

122 Braimah(n20 above)479

123 As above

124 Braimah(n 18 above)486

125 M Ladan ‘Women rights, access to and administration of justice under the sharia in Nigeria’ in J
Ezeilo, M Ladan & A Akiyode (eds) Sharia implementation in Nigeria, issues and challenges on women’s
rights and access to justice (2003) xxvii, 21,23,42.

126 Olowu (n 17 above)63.
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A great deal depends on a country’s legal system and laws if the human
rights of its citizens are to be protected. The answer lies in the Constitution
itself as the supreme law, particularly the analysis of its legislative
provisions and most importantly its interpretation. In this regard, the
researcher concurs with Braimah on the need for a revision of the Nigerian

Constitution to support the eradication of child marriage.127

The Constitution is clearly ripe for reform,!28 but this thesis argues further
for not only a general reconstruction of the legal system but the
promulgation of a law prohibiting child marriage which specifies a
marriageable age that is in the best interest of the child.1?9 It further
recommends a revision of certain other laws such as the Criminal and Penal
Codes in accordance with international standards, a reform of the Marriage
Act and the Matrimonial Causes Act on marriageable age and the
prohibition of child marriage, and the harmonisation of laws so that the girl
child in Nigeria is legally protected against the practice.130 It also
recommends a Gender or Child Unit in all government offices with a

commission dedicated to dealing with child marriage issues.

1.8.1 Knowledge gap and contribution

There are a number of gaps which this thesis seeks to fill.

Studies on sexual abuse of the girl child in Nigeria have focused on the

abuse of street children!3!, abuse while hawking!32, and abuse in schools!33

127 Braimah (n 20 above)488

128 [ Imam & MAA Mustapha The unending crisis on the status of sharia in Nigerian constitution: The
past, present and future of sharia in focus’
https://unilorin.edu.ng/publications / SHARIAH%20IN%20NIGERIA%20IMAM%20AND%20MARIAM.h
tm (accessed 11 November 2016).

129 A draft Bill is provided in the Appendix of this thesis as one of the contribution of this thesis. The
different authors in Nigeria that recommend legislation did not provide a model draft, this thesis does
this.

130 Musawah, A report pursuant to HRI Resolution A/HRC/RES/24/23 on Child, early and forced
marriages, 13th December, 2013, by Musawah, Global movement for equality and justice in the
Muslim family, Islamic justifications for child marriage are not tenable and are debatable, many
Muslims have been debating it and many Muslim countries have reformed their laws to ban the
practice.

131 P Ebigbo ‘Street children the core of neglect’ (1996) 26 Africa Insight 245

132 JI Ikechukwu GO Udigwe et al ‘Sexual abuse among juvenile female street hawkers in Anambra’
(2008) 12 African journal of reproductive health 111-119

133 IC Anochie & EE Ikpeme Prevalence of sexual activity and outcome among female secondary
school students in Port Harcourt Nigeria’ (2001) 5 African journal of reproductive health 63-67
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and the neighbourhood but not within the institution of child marriage.134 In
addition, researchers on child marriage have focused on specific
applications of the law such as human rights and health or the impact of
law on the education and development of the girl child, but without the
holistic approach to aspects of law or conflict of laws provided in this thesis.
While Braimah and Fayokun discuss child marriage from the perspective of
conflict of laws, Braimah focuses on conflicting legislative jurisdiction!35> and
Fayokun on the legal system.!3¢ This thesis involves a broader study of

conflict of law as it affects child marriage.

Furthermore, while other researchers have recommended that legislation be
implemented to prohibit child marriage, none have put forward a drafted

child marriage prohibition Act.137

The thesis looks at child marriage in relation to a number of aspects of the
law - constitutional law, human rights, international law, family law,
marriage, criminal law, jurisprudence, and law and religion — and makes a

timely appearance in light of the persistence of child marriage in Nigeria.

A contribution is also made to the ongoing discourse on constitutional and
general law reform in the country,!38 looking at child marriage in Nigeria
from the perspective of recent law development in other jurisdictions in

Africa and beyond, and making recommendations.

134 Tkechukwu et al (n 132 above)64

135 Braimah (n 20 above)488

136 Fayokun (n 20 above)469

137 Braimah (n 20 above), 474.

138 Bunting (n 88 above)100 This is the recognized gap in this area, various researches have
counselled against using law to eradicate the problem fearing that it would give room for its
perpetration in secret and close it up totally from eradication. Essentially the fear is criminalizing the
practice but this thesis finds it necessary based on the various unfruitful attempts and thus
recommends an attempt at law, which it seeks as a last resort. Although Braimah recommended a
child marriage prohibition act, it did not provide a proposed draft of such Act.
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1.9 Chapter outline

Chapter 1: This chapter introduces the thesis. It outlines the basis, extent,
content and structure of the study, provides background to the research,
describes the research problem and thesis statements, and lists the aims,
objectives, research questions, methodology and limitations of the study. It
also contains a detailed literature review, identifies the knowledge gap and

the contribution of the study, and presents the chapter outline.

Chapter 2: This chapter consists of eight sections, the first of which is the
introduction. This is followed by a discussion of the feminist theory, rights
theory and the sociolegal theory of jurisprudence under which an overview
of legal pluralism is discussed. Following a theoretical synthesis and
application of the theories covered, a postulation is made. In addition, for
the purposes of background information, the chapter includes a section on
Nigeria, with particular reference to childhood and the child in the context of
Nigerian culture and religion. This is followed by a summary and

conclusion.

Chapter 3: The chapter covers major conceivable issues relating to child
marriage. The Chapter covers eleven sections. The introduction is followed
by the second section on sexual abuse in context. The third section
discusses the girl child. The fourth section discusses the institution of
marriage. The fifth section covers a range of the general perspectives on
child marriage including unions similar to child marriage in some other
jurisdictions. The sixth section discusses the legal aspects of child marriage.
The seventh section discusses child marriage in Nigeria: prevalence and
causes. The eighth section discusses a case study of child marriage and the
sexual experience of the girl brides in Nigeria. The ninth section deals with
the effects of child marriage. The tenth section deals with sociological
solutions to child marriage, this includes a section on utilising customary
law and practice to discourage the practice while the last section is the

summary and conclusion.
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Chapter 4: The chapter contains 19 sections. The first section discusses the
Nigerian legal system generally. The second section discusses English law in
Nigeria. The third section discusses customary law in Nigeria. The fourth
section discusses Islamic law in Nigeria. The fifth section discusses judicial
precedence in Nigeria. All these sections are discussed alongside their
provisions on marriage and their connection to child marriage. The sixth
section discusses judicial institutions and the police. The seventh section
discusses the constitution of Nigeria and analyses its contents as compared
to other jurisdictions on fundamental human rights and the issues of
culture and religion. The eighth section discusses judicial precedence. The
ninth section discusses the protection of the girl child against child marriage
under the Nigerian constitution specifically. The tenth section discusses the
protection under the marriage and the Matrimonial Causes Act. The
eleventh section discusses the protection under the Child Rights Act. The
twelfth section discusses the protection under the Criminal provisions of the
criminal and penal codes. The thirteenth section discusses the protection
under the NAPTIP (National Agency for the Prohibition of Trafficking of
Persons. The fourteenth section deals with the provisions of the Prohibition
of Violence against persons Act. The fifteenth sections deals with policies
that are related to the issue of child marriage in Nigeria. The sixteenth
section deals with other institutions apart from the court and Police which
provide protection for citizens. The seventeenth section discusses the
evaluation of the legal protection against child marriage in Nigeria. The last

section is the summary and conclusion.

Chapter 5: The chapter explains international and regional treaties with
provisions on child marriage, sexual abuse and harmful traditional
practices. This chapter covers eight sections. The first section is on the
responsibilities of states with respect to international human rights. The
second section is on the related multilateral treaties. The third section is on
discussion of the implementation of treaties by member states and the
fourth section is on challenges of treaties related to women and children.

The fifth section discusses the emerging trends in state obligations under
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international law to protect the girl child against child marriage. The sixth
section discusses the domestication and applicability of treaties in Nigeria.
The seventh section is a discussion of the country’s implementation of
international law for the protection of the girl child. The eighth aspect
discusses an assessment of the fulfilment of Nigeria’s obligations under
international human rights instruments. The chapter then concludes with a

summary.

Chapter 6: This chapter contains an analysis of the challenges and legal
obstacles to the implementation of existing protective provisions in Nigeria,
in particular the conflicts within the country’s legal system and laws or
legislation. This chapter discusses eight aspects. The first section examines
the conflict of law on the issue of age of childhood in Nigeria as it relates to
child marriage and the inevitable attending sexual abuse. The second
section looks specifically at the conflict between the three main aspects
within the country’s plural legal system. This is followed by the third section
which is a discussion of the conflict within each of the English, customary
and Islamic systems of law and the implications thereof on the issue of child
marriage. The fourth section deals with the conflict within each law or piece
of legislation. This is followed by a discussion of other legal challenges
including the problems of vagueness, lacunae and issues of interpretation as
the fifth section. The sixth section analyses the effect of these conflicts and
challenges. The seventh section explores what Nigeria can learn from other
jurisdictions on the issue of conflicts of law. Lastly, the eighth section
discusses the possible legal solutions and the chapter ends with a

conclusion.

Chapter 7: This chapter concludes the thesis with recommendations. A
proposed draft bill on the prohibition of child marriage in Nigeria is attached
as an appendix. Constitutional reform and amendments to other key
problematic and/or conflicting legislation noted in the course of the study
are proposed. A recommendation is also made for the establishment of an
independent Child and Gender Commission which includes a commission

dedicated to child marriage issues.
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CHAPTER TWO

Theoretical framework

2.1 Introduction

This chapter consists of eight sections. The introduction section is followed
by a discussion of feminist theory. The third section is the rights theory
under which the issues of universalism, relativism and state sovereignty are
discussed. Under the issue of state sovereignty, monism and dualism is
discussed. The fourth section is the sociolegal theory of jurisprudence under
which an overview of legal pluralism and federalism is discussed. The fifth
section discusses a theoretical synthesis and application of the theories
covered. The sixth section is a short postulation from the theories. In
addition, for the purposes of background, the chapter includes a seventh
section on Nigeria, with particular reference to childhood and the child in
the context of Nigerian culture and religion. The chapter ends with a

summary and conclusion

This thesis views child marriage issue from the feminist perspective, the
rights theory and the sociolegal jurisprudential theory. Universalism and
relativism as well as sovereignty, monism and dualism are linked to the
rights theory and covered in that discussion, while legal pluralism and
federalism are discussed in the section on the sociolegal jurisprudential

theory.

2.2 Feminist theory

Theories offer competing explanations about how things work and how and

why people interact as they do, they prompt people to ask new questions
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and to see power dynamics and relationships which would otherwise have

been missed or misread.!

Researchers have developed theories on child marriage, many about the
origin and persistence of the practice.? Mganga discussed the issue of child
marriage as centred around the theory of gender and power.3 Many of the
theories focus on the causes and effect of child marriage and some discuss
the age of marriage and empowerment of the girls and women. In explaining
the causes of child marriage, the dominant issue most often discussed is on

patriarchy, the perception of women and children in societies.*

These issues are connected to feminism, which is believed will make visible
other impacts of child marriage on sexuality, and livelihood beyond health
and education.> Mganga analyses practices and norms in societies as
socially constructed pattern of behaviour of roles that are learnt, enacted
and organised and where women and children occupy the disadvantaged

positions.® This is summarised as feminist theory in this thesis.

Feminist theory is centred on the stories and cases of women in society and
posits that the various abuses experienced by women are the result of the
discrimination that plays out in the patriarchal structure of societies.” It
claims that these abuses are the result of male dominance® and that this
dominance has become so structured in society that even the law itself

discriminates against women.?

1 W Frisby, P Maguire & C Reid ‘The “F” word has everything to do with it: How feminist theories
inform action research’ (2009) 7 Action Research 16

2 C Bicchiery, T Jiang & JW Lindemans ‘A social norms perspective on child marriage: The general
framework’ being a Unicef draft from the behavioural Ethics lab, University of Pennslyvania,
05/15/2014 2.

3 VM Mganga ‘Young married girls: Silenced in marriage, invisible in policy and practice’ being a
research paper for the degree of masters in Arts, International Institute of Social Studies, Graduate
School of Development Studies, The Hague, The Netherlands, 2009 7-10.

4 ‘Early marriage: Child spouses’ Innocenti Digest No.7 - March 2001 2

5 ME Greene ‘Ending child marriage in a generation:: what research is needed’ (2014)1,7

6 Mganga (n 3 above)10

7 SM Okin ‘Feminism, women’s human rights and cultural differences’ (1998) 13 Hypatia 35. This sets
the atmosphere and regulates behavior in many societies in marriages, homes and families.

8 A Ojilere & GC Chuan ‘Learning from the Indian Judiciary: New Directions for Securing Nigerian
Women’s Right to Dignity’ (2015) 31 Asian Women 86, 98. PE Okeke TReconfiguring tradition:
Women'’s rights and social status in contemporary Nigeria’ (2000) 47 Africa Today 50

9 C Dalton ‘Where we stand: Observations on the situation of Feminist Legal Thoughts’ (1987) 3
Berkeley Journal of Gender, Law and Justice, 2.
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Law in this sense being legal provisions as contained in the regulations
established to guide and create order in society.l0 It is problematic when
these provisions are discriminatory against a sector of society, which is the
case with Nigerian law relating to child marriage.!! The feminist approach
has the “aim of illuminating the life context and experiences of women,!2
guided by their frame of reference, experience and language!3 and then

attempting to effect a change through its perspectives.”14

Feminism is the movement which seeks the eradication of all forms of
discrimination against women, and to this end embraces various theoretical

approaches including the liberal, Marxist, radical and socialist.15

The liberal feminist focuses on social change through the reconstruction of
legislation and regulation of practices, particularly in terms of employment,
holding that the inequality in society that is evident in the treatment of
women stems from the denial of equal rights.1® The radical feminist argues
for a complete transformation of the perceptions, thoughts and ideas in
society which underlie how women are treated, in particular as second class
citizens compared to their male counterparts.!” Marxist feminist theory is
largely about class and status, its argument being that women should be

treated equally in all social institutions, including marriage.18

On the other hand, social feminism holds that the oppression of women is
rooted in their work or their role in the family which has negatively affected

their economic independence and status in society.!® In this sense, the

10 O Soyeju Rudiments of Nigerian law (2005)2

11 KO Fayokun ‘Legality of Child Marriage in Nigeria and Inhibitions Against Realisation of Education
Rights’ (2015) 5 US-China Education Review B 463-465

12 PA Cain ‘Feminist jurisprudence: Grounding the theories’ (1988) 4 Beckley Women’s LJ 191.
13Pamela Scully ‘Feminist thinking’ (2010) African gender history and transitional justice 31-32.
www.ajol.info/index.php/ajer/article/viewfile/52171/40797

14 Dalton (n 9 above)2. Frisby (n 1 above) feminist research prompt people to ask new questions and
to see power dynamics and relationships that may otherwise be missed or misread. As a result, they
have an important role to play in any action research.

15Feminist movements and ideologies’ Wikipedia
https://en.wikipedia.org/wiki/Feminist_movements_and_ideologies (accessed 29 November 2016).

16 As (n15 above)

17 As above. Cain (n12 above)31-32.

18 ‘What is Marxist feminism?’, Reference https://www.reference.com/world-view/marxist-feminism-
afa84658e7{f7d1 (accessed 7 November 2016).

YAver T Theophilus ‘Gender Violence and Criminal Justice system in Nigeria’ 1
aceser.net/journals/download.php?aid=19&action=download (accessed 29 November 2016).
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social feminist argues that the social roles of womanhood and motherhood
that are attached to women are the determining factor in their current

status in every society.20

Of these feminist theories, this thesis applies the radical and liberal
approaches that for child marriage to stop in Nigeria, laws inclusive of mind-

set about women must change.

Liberal feminism highlights understanding the lack of equality in societies
between men and women and the role of the law in maintaining this
inequality, and demands substantive justice.2! It describes the practical
day-to-day life experiences of women from their perspective, not that of men,
and calls for the reform of those laws and politics relating to equality in

societies which affect women as citizens.22

The liberal feminist argument is not intrinsically about women and men
being equal, since it acknowledges the difference between men and women,
even in their makeup, but it seeks equity and equality in the treatment of all
human beings in male-dominated societies.2® The radical feminist slant in
the thesis can be seen in the postulation that for things to change on child
marriage, the gender roles and gender discrimination inherent in cultural
contexts as well as all patriarchal institutions and their supporting

perceptions must be eradicated.24

Bunting, an internationally renowned feminist who has written on child
marriage25, used the situation of women in Northern Nigeria to illustrate the
discrimination against women particularly on the basis of culture and

religion which she maintains is linked to early marriages.

20 A Atsenuwa Constitutionalism and legal feminism: Stepping stones or impediment on the long road to
Freedom for Nigerian women (2011) 18

21 What is liberal feminism?, Reference at https://www.reference.com/world-view/liberal-feminism-
4a7ffe51e979e64, accessed on 7/11/2016.

22 ‘Liberal feminism’ Wikipedia https://en.wikipedia.org/wiki/Liberal feminism (accessed 7 November
2016).

23Atsenuwa (n 20 above)18

24 G Mikell ‘African feminism: Towards a new politics of representation’ (1995) 21 Feminist studies Inc.
406. African feminism toward new politics of representation http://knowleak.com/african-feminism-
toward-new-politics-of-representation (accessed 29 November 2016).

25 Unpublished: A Bunting ‘Particularity of Rights, Diversity of context: Women’s International human
rights and the case of Early marriage’ unpublished JSD Thesis, University of Toronto, 1999 8-9. The
thesis was on early marriage in Northern Nigeria.
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While writing on the issue of sexual intercourse within marriage, Mochetti
cites the male right to sex as the major reason for the sexual exploitation
which is entrenched in the practice of child marriage.2¢ 1 argue like
Moschetti that conjugal rights in child marriage are upheld by the state, are
further reinforced by the institutions of law and religion and are often

prioritised even when they result in the sexual violation of the girl brides.

Feminists argue that patriarchy allows for child marriage?’” and have
criticised the cultural, traditional and religious norms that characterise the
politics of societies and, in the case of Nigeria in particular, are embedded
within the legal system.?® For instance, Oyigbenu,?® acceding to the
traditional perception of the girl child agreed that “the girl child in these
societies has had her destiny sealed from birth by traditions and cultures on
account of her biological sex,” as her destiny and fulfilment in life may be
limited by practices argued as immune to the law on the grounds of
tradition and culture. In Oyigbenu’s view, the cornerstone of this issue is

patriarchy.

Bamgbose3? maintains that discrimination of females has been built into
Nigerian law and this has buttressed and promoted the continuation of
practices such as child marriage in Nigerian society. Teafi3!l conceding on
the issue of age and sex as negatively affecting the girl child, is of the view
that the law often deals inadequately with the abuse of the girl child since
the law itself has succeeded in fragmenting the identity of the girl child into

that of a child and a woman so that the two are not considered together.

26 Unpublished: CO Mochetti Conjugal Wrongs don’t make Rights: International feminist activism,
child marriage and sexual relativism, unpublished phD thesis, University of Melbourne, 2005 7, 13.
Challenging sexual exploitation is difficult because of the social acceptance of men’s rights of sexual
access to men and girls.

27Patriarchy allows child marriage and female genital mutilation to flourish’ The Guardian 24 July
2014 https://www.theguardian.com/global-development/poverty-matters/2014 /jul/24 /patriarchy-
child-marriage-female-genital-mutilation-fgm-feminism (accessed 15 July 2016).

28Fayokun (n 11 above)465.

29A Qyigbenu ‘Girl Child Education and Nigeria’s Developmental Agenda: A literary perspective’ (2010)
4 African Research Review 419.

30 OBamgbose ‘Legal and cultural approaches to sexual matters in Africa: the cry of the adolescent
girl’ (2015)10 University of Miami International and Comparative law review 127,138.

31 Nura Taefi ‘The synthesis of age and gender: Intersectionality, International human rights law and
marginalisation of the girl child in M Freeman (ed) Children’s Rights: progress and perspectives,
essays from international journal of children’s rights (2011) 128.
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This contributes to making the girl child invisible in society and her

protection consequently not being prioritised.

Ezeilod2 agrees that discrimination is the main reason why women
experience so much abuse and that this discrimination has been formalised

in the law.

Feminism is not without its shortcomings,32® one of which is a universal view
of the experience of women which is not in fact the same everywhere, but it
has been useful in drawing attention to the voice of women.34 It speaks to
the particular abuses and challenges that women encounter, and can also

be useful in highlighting the plight of children, particularly the girl child.35

Feminism has successfully linked the challenges of women to society’s
patriarchal perceptions, tracing it to the dawn of civilization36 and finding it
entrenched in the foundations of legal provisions.3” The discussion of
African feminism below is based on the different experiences and responses

of women in different timeframes and spaces.

2.2.1 African feminism

Since feminism is about the plight of women as expressed by women, its

postulations are influenced by which woman or set of women is under

scrutiny. A discourse on child marriage in Nigeria as an African country

32 J Ezeilo ‘Feminism and Islamic Fundamentalism: Some Perspectives from Nigeria and beyond’
(2006) 32 Signs: Journal of Women in Culture and Society 42.

33 Frisby et al. (n 1 above) 16.

34 P Mcfadden ‘Contemporary African Feminism: Conceptual Challenges and Transformational
Prospects’ Osisa July 8 2011 http://www.osisa.org/buwa/womens-rights/regional/contemporary-
african-feminism-conceptual-challenges-and-transformational.

35 YS Alkan Feminist Legal methods: Theoretical assumption, advantages and potential problems’
(2012) 9 Ankara Law Review 160-163.

36 IS Emakhu ‘The Nature And Prevalence Of Violence Against Women In Nigeria’ 1st Annual
International Interdisciplinary Conference, AIIC 2013, 24-26 April, Azores, Portugal, 775. All these
place demands on women and have been formalized in some provisions of the laws of Nigeria.

37 A Sultana ‘Patriarchy and Women’s Subordination: A Theoretical Analysis’ (2010-2011) 4 The Arts
Faculty Journal 8-10.
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must of necessity refer to African feminism as the theoretical strand that is

purely about the voice and experience of the African woman.38

According to Oyekan, feminism is based on the concept of group action by
women with regard to their welfare in terms of social, cultural, economic,
religious and political provisions that are indigenous and familiar to most of
them.39 African feminist philosophy is thus feminist philosophy that belongs
to or is indigenous to African women and expresses feminist ideas on and

for African women.40

African feminism does not restrict itself to the rights of women living in
Africa but embraces the experiences and responses of African women living
in the Diaspora or on other continents.#! It is contended that a culture
practiced in Africa is carried by its people to wherever they migrate.42 Child
marriage for example is practiced by indigenous people everywhere,
including Northern Nigerians whether living in Nigeria or abroad.43 This is
illustrated by the fact that the prevalence of child and forced marriages in
migrant communities in the United Kingdom recently led to that country

promulgating a law criminalising the practice.44

Gaie argues that African feminism is distinct from that of the western
women and to compare them will result in moral confusion.4> There are

women the world over but their circumstances and situations vary, and the

38 AO Oyekan ‘African Feminism: Some Critical Considerations’ (2014)15) Philosophia 2. Unarguably,
there is the western and the African feminism, the western feminism is first feminism discussed in
this chapter, there is also a western feminism in African feminism that discusses the approach of the
been to African woman who thinks or perceives feminism in line with the western woman.
39 Oyekan (n 38 above)2-3.
40 J Ahikire ‘African feminism in context: Reflections on the legitimation battles, victories and
reversals’ 19 Feminist Africa 8-10 http://agi.ac.za/sites/agi.ac.za/files /features -
african feminism in the 21st century-
a_reflection on_ugandagcos victories battles and reversals.pdf (accessed 7 November 2016).
41 ‘African Feminism Driven by African Women’ Feminism 20 January 2010
http://www.ngopulse.org/article/african-feminism-driven-african-women (accessed 7 November
2016).
42 ‘The US has a forced child marriage problem too’ PRI 29 December 2015
http:/ /www.pri.org/stories /2015-12-29 /us-has-forced-child-marriage-problem-too (accessed 3
December 2016). Forced Marriage in Immigrant Communities in the United States’ 2011 National
Survey Results Tahirih Justice Center https:/ /preventforcedmarriage.org/wp-

-on-Forced-Marriage-in-Immigrant-Communities-
in-the-United-States-September-201151.pdf (accessed 3 December 2016).

43 Mohammed v Knott.

44 UK Anti-social Behaviour, Crime and Policing Act 2014

45 JBR Gaie ‘African Feminist Philosophy: The Creation of a moral Confusion?’(2013) 9 European
Scientific Journal 203.
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African woman in particular must be heard in terms of her background,

society and environment.46

The African feminist approach encompasses the politics and responses
relating to gender equity in the home, family and society, and is based on
the argument that what is generally referred to as feminism has its roots in
the African continent although it might not always have been termed

feminism.47

Early historical records and even the oral tradition of grandmothers’ stories
reveal that African women have long attempted to fight against patriarchy
especially polygamy.#® One story in Nigerian folklore tells of a group of
women who, on hearing a lie that the men had met to decide on the
adoption of polygamy, gathered in the village square chanting that they
would not permit the perpetration of such a wrong and discriminatory

injustice and that only one man-one woman marriages should be allowed.49

As opposition to patriarchy, feminism is not foreign to Africa although the
term itself may have been imported. Casely-Hayford argues that there have
been woman feminists in Africa as far back as African history records, with
contemporary feminists including the likes of Leymah Gbowee, Joyce Banda,

Simphiwe Dana and Chimamanda Ngozi Adichie.>°

African feminism is a theory rooted in a sociology, which can have a legal
angle which advocates for and contributes to the emancipation of women in

a predominantly patriarchal world.5! It is also distinctly African in

46 Oyekan (n 38 above)l. Gaie (n45 above)221

47 Mama Amina ‘Feminism: Africa and African Diaspora New Dictionary of the History of Ideas 2005
Encyclopedia.com. 26 May 2016 http://www.encyclopedia.com (accessed 26 May 2016).

48 Some Yoruba proverbs relate with this. For example Orisa jen pe meji obirin kosi- this means, no
woman ever prays God to add another wife to her in her husband’s house.

49 JF Odunjo Alawiye Yoruba (1980) 40. The woman who spread this story was the mother of a young
boy who had attended the men’s meeting with his father and having been pressurized by his mother
to tell her the details of the meeting which he was not to reveal to a woman had framed that story for
her. M Ba So Long a Letter (1981) Aissatou’s story.

50 A Casely-Hayford ‘A brief history of African feminism’ http://www.msafropolitan.com/2013/07/a-
brief-history-of-african-feminism.html (accessed 26 May 2016) she gives a list of women, Charlotte
Maxekel981 of the Bantu Women’s League in South Africa and Huda Sharaawi who in 1923
established the Egyptian Feminist Union., women like the Mau-Mau rebel, Wambui Otieno, the
freedom-fighters Lilian Ngoyi, Albertina Sisulu, Margaret Ekpo and Funmilayo Anikulapo-Kuti among
many others who fought against colonialism as well as patriarchy (often through protest)

51 Sultana (n37 above) 8-9
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addressing the needs and desires of African women without subscribing to
the common western perception of these women as powerless and

helpless.52

The experience of African women living in villages dominated by patriarchy
or discrimination will obviously differ from that of women living in urban
areas. Although their responses could also be expected to be different, some
similarities have been observed.>3 While African women in villages may not
have formed social or political groups, they have nonetheless mobilised
against the practices that subjugate them. Some have run away from
oppressive marriages or supported their girls in fleeing impending forced
marriages, female genital mutilation and even tribal facial marks.>* Such

responses can at best be described as feminist activism.>>

It can be argued that there is a place for African feminism in light of the
extent to which the discriminatory practices encountered by western women
differ from those of African women. Since Western women hardly face
polygamy, genital mutilation or tribal marking, they would not know how to

respond to such practices within their cultural context.

For example, the equal pay for equal work struggle may be fundamental to
western feminism, it has less relevance for women in developing countries
are not even able to get a job due to their being deprived of an education by

virtue of being female. It can therefore be argued that western style

52 ‘African feminism driven by African women SANGONeT
http:/ /www.ngopulse.org/article/african-feminism-driven-african-women (accessed 26 May
2016)

53 K Eke ‘Responses to Patriarchy in African Women's Poetry’ (2013) 41 Matatu 3-18

54 The researcher has heard of women she knows personally who ran away with their babies to avoid
having them cut with tribal marks, and some who were not bold enough to stand against the practice
even though they didn’t like it or want it. Some young girls have attempted escape from forced
marriages, some even getting injured in the process, some even Kkilled, yet the stories did not deter
others from making such attempts too when it happened to them.

55R Goredema ‘African feminism: the  African woman’s struggle for identity’
http://awdflibrary.org/bitstream /handle/ 123456789 /424 /the%20Afican%20woman's%20struggle%2
Ofor%20identity.pdf?sequence=1 (accessed 7 November 2016)
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feminism is not well suited to the peculiarities of the African woman’s

experience.>°

There are offices to which the single African woman cannot aspire and
situation in which she will not be able to intervene, no matter what her

educational qualifications, achievements or even position.>5”

Child marriage is not an issue of race, culture or even religion; although
traditional attitudes in combination with strongly held religious beliefs can
play a role. Before being eradicated through developmental progress, child
marriage also took place in the developed western world at one time. There
are recorded cases in Biblical times, ancient Greece and Rome and medieval
European society. The view was that, in terms of the value of women and
girl children, child marriage was expedient because it allowed for a longer
child bearing period, particularly in Royal families where heirs were

important.58

The practice has however been a significantly inhibiting factor in the
development of women, and most particularly African women. While this
means that western feminism alone at this level may not be an adequate
theoretical approach to the issue,>® the practice can however be seen as a
global problem affecting women as a vulnerable group for which a solution

needs to be sought.®0

56 E Patrick ‘Competence Egale, Chance Egale" ("Equal Ability, Equal Opportunity") Problems
encountered when attempting to change the status of women in West Africa’ (2000) African Studies1-2
being SAIS Studies On Senegal Johns Hopkins University, Washington, DC 20036.

57 VK Dixon ‘Western Feminism in a Global Perspective’ (2011)3 Inquiries 1
http:/ /www.inquiriesjournal.com/articles /395 /western-feminism-in-a-global-perspective (accessed 7
November 2016).

58‘Egypt: Ancient Egypt marriages’
http:/ /www.touregypt.net/historicalessays/lifeinEgypt8.htm#ixzz4HzxDbwXx (accessed 21 August
2016). It was said that lifespan was short those days and that made child marriage a necessity.

59 E Crowley ‘Third World Women and the Inadequacies of Western Feminism’ Global Research March
8 2014 http:/ /www.globalresearch.ca/third-world-women-and-the-inadequacies-of-western-
feminism /5372515 (accessed 7 November 2016).

60 Hleziphi Nyanungo Female Husbands without Male Wives: Women, culture and marriage in Africa’
January 10th 2014 http://www.osisa.org/buwa/regional/female-husbands-without-male-wives-
women-culture-and-marriage-africa (accessed 30 May 2016).
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Post-independence feminism in Africa has focused on the responsibilities of
government, as evidenced by demands for legal and policy reforms.6!
Feminism in Africa has lobbied for a number of female causes including
reproductive rights, affordable health care and improved working conditions
for women. The fact that it is shaped by African contexts and experiences®2
is a strength but also a weakness in that it is affected by unfavourable
cultural and political practices. The overzealous misapplication of western

thought can also give rise to much confusion.é3

Islamic individuals in Nigeria that can be called feminists such as Maryam
Uwais and Hussaina Ibrahim,®* global movements such as the Musawah
and more local movements such as the one spearheaded by the current first
lady of Nigeria can all be described as working for reform in the area of child

marriage in Nigeria.6>

Although fraught with many misinterpretations, misconceptions and
confusion,®® the combination of feminism and African feminism can be a
force to be reckoned with against the patriarchal dominance and beliefs that
must be eradicated so that women can live better lives and societal
developed is possible. The structures that need to be brought down include
the religious tenets that are proffered as arguments for child marriage in
Nigeria and the laws that support them.®” In the light of these facts,

feminism is a necessary approach.

This thesis is based on the assumption that the practice of child marriage in
Nigeria continues because of patriarchy, the sexual experiences of the girl
child within the institution flows from the perception of male sexual rights

and as a sign of their superiority over women and finds support for its

61 I, Wetheridge & L Antonowicz ‘Child Marriage in West Africa and Cameroon: A Desk Review’ (2014)
22-23.

62 (n 52 above).

63 As above

64Mariam is a Muslim female lawyer and activist, Hussaina Ibrahim is a female lawyer who works on
cases on child marriage in the North of Nigeria, she is involved with FIDA.

65 M Lar ‘Buhari’s wife seeks to stop child marriage in Nigeria’ 12 May 2015 Nigeria Village Square
http:/ /nigeriavillagesquare.com /forum /threads/buharis-wife-seeks-to-stop-child-marriage-in-
nigeria.89032/ (accessed 7 November 2016).

66 Gaie (n 45 above)203

67 Tawanda Sachikonye ‘African Feminism Driven by African Women’ 20 January 2010
http://www.ngopulse.org/article/african-feminism-driven-african-women (accessed 30 May 2016).
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continued perpetration in the legal system and laws of the Country.®® The
thesis views that except there is a reform of laws and change of perception of
women, the trend will continue. It is, however, a combination of the liberal
and radical feminist approach, the liberal of political and legal reform and
the radical of a total overhaul or change of perception and patriarchal

structure.%9

This thesis is a research that views child marriage as continuing in Nigeria
because of a combination of factors. First because of patriarchy, but also
sees it as a matter of the practice not being acknowledged as a rights issue

or infringement.” The rights theory will therefore be investigated.

2.3 Rights theory

Rights can be defined as just deserts, entitlements or privileges to be
enjoyed by persons but are also seen as constituting immunity from certain
treatment or circumstances.”’! Human rights are understood as being the
rights which belong to any and every individual as a consequence of their

being human.”2

Rights offer the individual protection of life, dignity, liberty and expression,
and demand action or restraint on the part of others.”3 The human rights of

women and girl children are an inalienable, integral and indivisible part of

68 Moschetti (n 26 above)13. The criminal provisions in Nigeria will be researched to proof this
assertion.

69 (n60 above)

70 Frisby (n1 above) 13-29.

71 The International bill on human rights, particularly the preamble at
http:/ /www.ohchr.org/Documents/Publications/Compilationl.len.pdf (accessed 21 January 2017).
V Odala ‘The Spectrum For Child Justice In The International Human Rights Framework: From
“Reclaiming The Delinquent Child ” To Restorative Justice’ (2012) Am.U. Intl Law Review 545

72 M Piechowiak ‘What are human rights? The concept of human rights and their extra-legal
justification’ in R Hanski & M Suski (eds) An introduction to international protection of human rights
(1999)5. TSN Sastry Human rights of the vulnerable and disadvantaged groups (2012)7 where rights
was defined as a justified claim that individuals and groups can make upon others or societies,
especially vulnerable persons against the government.

73 Fundamental human rights, Chapter 4 Constitution of the Federal Republic of Nigeria 1999, Bill of
Rights, Constitution of the Republic of South of Africa all which follows the United Nations
Declaration on Human Rights.
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all human rights, and the eradication of all forms of discrimination on the

grounds of gender is a primary goal of the international community.74

Rawls understands rights theory as an extension of social contract theory
which is about the availability of equal liberty and opportunity for everyone.
He holds that any inequalities in the distribution of liberties and
opportunities must be to the benefit of the least privileged while not

disadvantaging anyone else.”5

Rawls’s understanding of rights or freedom, which he refers to as liberty,
involves justice as well as equality,”® and only certain basic liberties are
protected as the rights of individuals, namely freedom of thought, freedom of
conscience, the right to bodily integrity, liberty of association, and the rule

of law. These are all expected to be equal.””

Rawls’s theory of rights touches on equality and the position of people in
society, as well as their awareness of their liberties and opportunities. In the
context of child marriage in Nigeria, it can be argued that to exist means
having the right to non-discrimination, which also means being entitled to
equality in the Nigerian Constitution.”® The view of Rawls is that if society
denies any person equal treatment, coercion must be used. In other words,
if society refuses to bring an undesirable practice to an end, government

may be forced to prohibit it through specific and explicit laws.”?

The rights based approach emphasises state accountability and the need for
the promulgation of legislation or legislative reform in measuring progress

and accountability.80

The focus of rights theory on individual rights as opposed to the cultural or

religious conceptions of group rights is seen by some as problematic.8! This

74 S Goonesekere & R De Silva-De Alwis Women’s and Children’s Rights in a human rights based
approach to development (2005) 1.

75 J Rawls ‘The law of the peoples’ (1993) 20 Critical Inquiry 38.

76 Rawls (n 75 above)38

77 Rawls (n 75 above)38

78 S42 Constitution of the Federal Republic of Nigeria 1999

79 Rawls (n 75 above) 38.

80 Goonesekers & De Silva-De Alwis (n 74 above) 1-2.

81 C Pateman Individualism in Human Rights-The Sexual Contract (1987)1,19. Some writers have
argued against using a rights approach to criticize child marriage because it might make it difficult to
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feature of the theory is however often overemphasised and the criticisms not
entirely correct since individual rights are at times recognised in

participation with others.82

The emphasis on the responsibility and accountability of duty bearers
towards citizens as the holders of rights is an important contribution of
rights theory to this thesis in terms of the Nigerian government’s
responsibility towards the girl child and particularly the discrimination and

inequality experienced within child marriages.83

Child marriage infringes on the rights of the girl child, it is contrary to
constitutional provisions on human rights®4, and allows for sexual abuse
and other harmful discriminatory practices which are prohibited by global
and regional treaties.85 By virtue of their ratification of such treaties, state
governments accept the obligation to eradicate prohibited practices in

protection of vulnerable people.86

Child marriage is also a manifestation of the gender based discrimination
resulting from the patriarchal structures in societies and reflects the extent
of unequal treatment of individuals despite the existence of laws.87
Interestingly, rights theory is the basis of most feminist arguments, as can

be seen particularly in how radical feminism calls attention to the distance

be accepted by many people especially the cultural relativist but generally child marriage has been
widely accepted as an infringement of the rights of people especially those of the girl child.

82 Article 1: Everyone has the right, individually and in association with others.... Declaration on the
Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect
Universally Recognized Human Rights and Fundamental Freedoms. Adopted by General Assembly
resolution 53/144 of 9 December 1998, United Nations Human Rights Office of the High
Commissioner, OHCRH, at
http:/ /www.ohchr.org/EN/Professionallnterest/Pages/RightAndResponsibility.aspx

83 Chapter IV of the Constitution of Federal Republic of Nigeria is dedicated to fundamental human
rights.

84 Rights to dignity, non discrimination, equality, right to health, life, education and other connected
rights.

85 UN CRC, ACRWC, CEDAW and others

86 The Constitution of countries provide rights of individuals and sexual abuse is against these rights,
to wit right to dignity, life. Health, equality which is the right against discrimination, Chapter 4, S33-
44 on fundamental Human Rights in the Constitution of the Federal Republic of Nigeria, 1999, also
instruments like Convention on the elimination of all discrimination against women, Child Rights
Convention, African Charter on the Rights and Welfare of Children, Protocol to the African Charter on
Human and People’s Rights on the Women’s Rights.

87 Unpublished: EE Otiocha International human rights: The protection of the rights of women and
female children in Africa: Theory and practice unpublished SJD thesis, Golden Gate University school
of Law, 2009 51-52
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between elegantly worded laws and the reality of women’s lives especially in

plural legal systems.88

The rights based approach is also employed in this thesis when examining
the rights of the girl child in terms of the Nigerian Constitution. Bunting
explains that the rights discourse is invoked by feminist theories in order to
amplify rights claims and legitimatise the stories of women by employing the

language of the law.89

Rights theory comes up against cultural theory in situations such as child
marriage. While child marriage infringes on the girl child’s rights to life,
dignity, equality, and sexual and reproductive health, culture and religion
are always raised in defence of the practice and in most cases are the reason

why governments turn a blind eye.%

Lama®! argues that the rich diversity of culture and religion should
strengthen the function of human rights because individuality and diversity
are fundamental principles which bind the human family and no diversity

and tradition can or should justify the violation of human rights.

In terms of patriarchy, discrimination, law and other similar terms relevant
in the issue of child marriage, a common discourse under rights theory is
that of universalism versus cultural or religious relativism, as discussed in
the next section of the thesis. This warrants attention in a study of child
marriage in Nigeria since the religious justification of the practice that is so
often put forward is essentially a matter of relativism versus universal

provisions on minimum marriageable age.92

2.3.1 Universalism versus cultural relativism

88 GW Mugwanya ‘Human rights in Africa: Enhancing human rights through the African Regional
human rights systems’ (2001) 1 African Human Rights Law Journal 268. EE Otiocha (n 87 above)44.

89 Bunting(n 25 above) 6,9,16.

90 EM Zechenter In the name of culture: Cultural relativism and the abuse of the individual’(1997) 53
Journal of Anthropology research 319-320.

91 D Lama ‘Human rights and universal responsibility’ paper delivered at the Non-governmental
organization, The United Nations World conference on Human Rights, Vienna, Austria, 15th June
1993 http://fpmt.org/teachers/hhdl/speeches/human-rights-and-universal-responsibility/(accessed
10 November 2016).

92 Fayokun (n 11 above) 461-463.

42


http://fpmt.org/teachers/hhdl/speeches/human-rights-and-universal-responsibility/

The majority of arguments against child marriage have focused on the issue
of the infringement on the rights of the child bride on cultural and religious
grounds. The pertinent arguments are centred on the origin, nature,
justification of human rights and how they should be respected®? which are

the crux of the universalism9 versus relativism discourse.95

These arguments sometimes touch on the issue of individual rights versus
group rights, particularly in the areas of culture, custom and religion. As
pointed out by Rawls?® and Raz,%7 this is because not only do religious and
customary institutions often try to regulate the lives of their members but
sometimes it may be difficult to define right, a fact which may jeopardise its

discourse and defeat its purpose.98

According to Raz, a rights holder can be any entity with sufficient interest to
warrant calling for protection, and the rights of corporations and groups are
all rights in the same sense.?® In line with this, Rawls called for
comprehensive secular and religious doctrines to be set aside or at least
given a circumscribed role in the political conception of justice which he

called reasonable pluralism.100

93 Otiocha (n87 above) 56. The disagreement as to what is human rights, why should it be respected,
what are the contents of human rights and contentions at to the methodological approach are issues
within this framework.

94 Otiocha (n87 above) 56. Universalism of human rights proffers that human rights are the
entitlement of all human, based on their humanity.

95 Zechenter (n90 above )322. Relativism believes that since culture is relative, human rights cannot
be applied universally the same way but vary from culture to culture, it is the belief that there cannot
be one set of universal values and norms on which human rights are based.

96 Rawls (n 75 above) 38

97 J Raz ‘Rights and individual wellbeing’ (1992) 5 Ratio Juris 127-142, 128

98 As above. J Raz ‘On the nature of Rights’ Mind (1984) XCIII (370)195. Raz also discussed variously
on political institutions as they relate to the issue of rights. He also discussed the nature of rights and
the possibility of holding individuals to be under a duty as opposed to the sole responsibility of states
on the issue of rights. According to him equality could be argued as a universal entitlement. J Raz The
morality of freedom (1986) 1-3, 165-173, 217. The contribution of Raz to the issue of norms and rules
is particularly of interest to this thesis in the discourse of child marriage where it is argued that
regulation is necessary to eradicate it. J Raz Practical reason and norms (1999)9-11 where Raz talks
about norms and rules in the introduction to his discourse.

99 Raz (n 97 above) 127.

100 Rawls (n 75 above)38. He opined that every society must understand how it is related to other
societies. Rawls believes that decisions made by sovereign entities retain substantial force, he puts
forward a limited view of human rights as urgent rights, agreements on this short list of rights limits
the autonomy of states by specifying when conditions are appropriate for international intervention. It
is the rights of citizens and inhabitants of states that take priority.
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The dispute between Universalists and relativists has been on since the
inception of Universal Declaration of Human Rights.10! In the view of the
universalist, human rights are the general and innate entitlement of every
human being to freedom, dignity and equality which manifests in all world
cultures albeit in different forms and with different understandings.192 The

relativist argument is contrary to this.

According to Hassman, rights can be seen as emanating from settlements or
communities as such pre existent culture of human rights is a condition for

the enjoyment of rights.103

One of the greatest challenges to the universal understanding of human
rights has come from view of Asian countries that norms are incompatible
with human rights, particularly in cases of traditions involving women that
are prescribed by culture and religion.1%4 Countries in this category argue
that human rights are controversial with their culture or beliefs. Relativists
in support of this, argue that Asian and developing countries did not

participate in the formulation of universal human rights documents.105

Perrin however maintains that non-western states did contribute to the
development of the human rights declaration, perhaps not officially but
nonetheless making recommendations.!%¢ He argues that although the

inception of human rights is traceable to the west, human rights in

101 Bunting (n25 above)l. Relativists contended that the UNDHR did not consider other cultures, the
contentions have been on the origin, contribution and application of human rights to the extent that it
originated from the west and that other people have no conception of it. J Donnelly ‘Human Rights
and Human Dignity: An analytical critique of Nonwestern Conception of Human rights’ (1982) 76 The
American Political Science Review 303.

102 Human rights from the international expert consultation to address harmful practice against
children, 13th -15th June, 2012. Although several authors had opined that human rights did not exist
in pre colonial Africa. C Ake ‘The African context of human rights’ (1987) 34 Africa today 83. J
Donnelly ‘Human rights and human dignity: An analytical critique of nonwestern conception of
human rights’ (1982) 76 The American Political Science Review 303.

103 Rhoda E. Howard Hassmann Social Change and Human  Right, 12 at
https://legacy.wlu.ca/documents/50528/gibney sage dr7 SuBMITTED feb 22 2012.pdf (accessed
10 November 2016).

104 U Niaz ‘Violence against women in South Asian Countries’ (2003) 6 Archives of Women’s mental
Health 173-184. The subjugation of women is therefore the behavior of man everywhere so also is the
struggle for human dignity.

105 C Good ‘Human Rights and Relativism’ (2010) 19 Macalester Journal of Philosophy 28-30, 32.

106 AK Perrin Human rights and cultural relativism, the historical development and building a
universal consensus (2005) 5-18. Even Nigeria as a colonised country participated in the development
through its colonial masters, this is why immediately after its independent it became part of the
commonwealth countries and ever since has been actively involved in issues of human rights in Africa
and beyond. S Tharoor ‘Are human rights universal?’ (2000) XVI World Policy Journall-6.
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themselves are not exclusively western but common to all individuals. He
argues that as proof of its universality the Vienna Convention on the Law of
Treaties makes provision for fundamental rights and freedom as a duty of

states regardless of their political, economic and cultural systems.107

It is the Universalist’ view that since the human rights contained in
international and regional treaties are universal, these agreements
constitute a collective common imperative that overrides any cultural or
religious dictates. They have been universally negotiated and accommodate

in their codes all rights due to individuals by virtue of their humanity.108

Donnelly, again, argues that human rights are too important to be rejected
or accepted on the basis of their origins or source, whether that be western,
Asian or African.!9® Brown!l0 argues that the so-called west is just a
construct not an actual place and asserts that there can be are as many
west as people want to be, none of which can claim authenticity as being

west.

However, the argument of the relativists has been about more than source
or origin. It has been about values, beliefs, principles and even law, of
perceptions and how things are viewed, and of the constructs of each society

which they believe should be respected.!1!

107 Perrin (n 104 above)5-18. UN General Assembly, Vienna Declaration and Program of Action 12
July 1993.

108 M Freeman ‘The problem of secularism in human rights theory’ (2004) 26 Human rights quarterly
375. Donnelly claims that the key norms in international human rights document are principles
widely accepted as authoritative by the international community. J Donnelly Universal human rights
in theory and practice (2003)158. J Donnelly ‘The relative universality of human rights’ (2007) Human
Rights Quarterly 283.

109 J Donnelly(n 108 above)286, 290-291, although according to Donnelly, the idea of
internationalizing came from the west.

110 C Brown ‘Universal human rights: A critique’ (1997) 1:2, The international journal of Human Rights
41-65, 55. The truth is while the west may be said to be the initiator of the formal documents
especially of socio economic rights this is not to say nonwestern states had no concept or
manifestation of the practice of human rights or that their culture and politics lacked the
manifestation of human rights but what we have now is not the ontological one that existed and is
innate in man everywhere from the inception of time irrespective of where and civilization. M Goodale,
Toward a Critical Anthropology of Human Rights (2006) 47 Current Anthropology 487-488.

111 The argument between universalism and relativist have been based on, what are human rights and
why should they be respected, the disagreements about contents and the methodological approach of
it. Every culture has a good reason behind it, child marriage, culturally was not for economical
purpose, it was a belief in the interest of the child in Traditional Africa, an unwritten code of
expectation, it is the father’s responsibility to ensure the future of his daughter by settling her in a
good marriage/home. UU Eweluka ‘The girl child, African states and International human rights law-
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The opposing views do agree on the dignity of the human being.!12 Moreover,
citing culture as an excuse for upholding or continuing inhuman practices
has gone beyond the point of the source of human rights, since the wide
acceptance and ratification of human rights attest to their universalism.113
In the context of this thesis, Nigeria ratified all relevant conventions with no
reservations and therefore cannot now argue on the grounds of religion or

culture.114

Age, a major factor in child marriage is a universal fact of life, and although
the cultures may vary in their definitions of the attainment of adulthood,!!>
this is not enough to justify the use of culture to defend the perpetration of
practices that are harmful to the individual.ll® According to Tharoor, the

argument against child marriage is not one of culture but one of dignity.117

Towards a new framework for action’ in O Nnaemeka and JN Ezeilo, Engendering Human rights:
Cultural and Socio-Economic Realities in Africa (2005). Moschetti (n26 above) 24, this same unwritten
code prescribes that sexual intercourse is the entitlement of the man and duty of the wife. Like issues
of age and childhood, Childhood for example is a relative concept constructed differently by various
cultures, relativists argue that it is not a natural phenomenon and cannot be properly understood as
such, immaturity of children is a biological factor but the understanding of maturity and childhood is
a cultural one. The termination of childhood from the African view is different from the western
perception which is chronological, for the former, it is by attainment of adult responsibility. In Zaire it
begins at birth and continues until the attainment of economic independent and fully participation in
adult work, in Nigeria, for boys it is acquiring independent, for girls it is entry into motherhood,
signaled by puberty and rited by marriage, while Universalists maintain that a minimum age be fixed
to accommodate uniform proper growth and development of children in all societies. Afua Twum-
Danso ‘A Cultural bridge, Not an imposition: Legitimizing children’s rights in the eyes of local
communities’ (2008) 1 The Journal of the history of childhood and youth 391-413, 401.

112 Good (n103 above)33.

113 Fox DJ ‘Women Human Rights in Africa: Beyond the debate over the Universality or relativity of
Human Rights’ (1998) 2 African Studies Quarterly 3, 4. Most international and regional human rights
documents have been ratified even without reservations. The CRC and the CEDAW which in the case
of Nigeria were ratified without reservations hence they are bound by it and not justified to raise any
cultural or religious excuse. Twum- Danso (n 111 above)401.

114 E Durojaye ‘Woman, but not human” widowhood practices and human rights violations in Nigeria’
(2013) 27(2): International Journal of Law, Policy and the Family 176, 179. Even on the marriageable
age in the Child Rights Act which is now an issue of contention was not contended or reserved either
wholly or in part or even on the issue of age as some countries did, although even now some of those
countries have revoked their reservations and now have marriageable ages in their laws to deal with
child and early marriage.

115 Twum- Danso (n111 above) 401. The issue of age is universal and cultural, in the reasoning of the
relativist, a girl attains maturity when the society perceives her as an adult when she attains puberty,
or stars to menstruate, and this is right because then biological if she has sex she can get pregnant,
hence reasoning to give her away in marriage then may not be totally wrong but the perception of
harm occurring to her because her body is not fully ready needs to be understood. Marriage and sex
are also universal and at the same time cultural. Unpublished: VR Mafhala Child marriage practice: a
cultural gross violation of human rights of girls in a free South Africa unpublished M phil thesis,
University of Pretoria, 2015 10.

116 Durojaye (n 112 above)179.

117 Tharoor (n 106 above)l-6. It is not an issue of religion, or region whether Asian or Western or
African. Even developed countries at a time practiced child marriage, in fact till date in Europe they
are finding ways of dealing with it as immigrants practice it, see The Commentator at
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Griffiths and Holtzman, in their analysis of Rawls on equality, state that
there is no equality if a certain religion or culture, on the basis of beliefs,
subjects its girl children to child or early marriages which deprive them of
access to education and other privileges while these girls are ignorant of
their choices or the availability of such.!18 Even within the same religion and
society, some classes of people are more privileged and have more access to
certain things than others. This is inequality, and it is the responsibility of
government to apply the coercion of law to improve the situation of the

victimised sector.119

Gagoomal is of the opinion that coercion is everywhere and argues that
nothing qualifies as full and free. This is also true of the prescriptions
regarding marriage contained in international instruments, and in terms of
the principles of the margin of appreciation, states can decide for themselves
on the limits or extent of what is full and free.1?0 Bunting agrees but
cautions that governments must take care not to apply the margin of

appreciation to discriminate against a particular sector of society.!2!

The situation in Nigeria with regard to child marriage is a case in point,
where even under international law, the government of each state law can
resort to the right to margin of appreciation when deciding on marriageable
age. While the argument may be tenable, one has to consider whether it is
not to the detriment of the girl child in the Nigeria’s muslim North as

compared to her counterparts in other parts of the country.122

www.thecommentator.com/article/521/why the uk must criminalise forced marriage, accessed on

25/3/2015, but the practice is no longer seen as European culture, because of development which
culture as adapted to. It is because of its existence and argued cultural reasons that The UK Forced
Marriage (Civil Protection) Act 2007 was promulgated.

118 D Griffiths & R Holtzman, Evaluating Rawls: Equality in the family (2012) 44-50. The Honors
Program Senior Capstone Project

119 R R. Dobbs ‘Application of a justice as fairness perspective to laws banning same sex marriage’
(2004) 2 Special Issue: LGBT California Journal of Health Promotion 19.

120 PJ Gagoomal ‘A margin of appreciation for marriage of appreciation: Reconciling South Asian adult
arranged marriages with the matrimonial consent requirement in international human rights law’
(2009) 97 The Georgetown Law Journal 605.

121 Bunting (n 25 above) 7-9.

122 Fayokun(n 11 above) 461-463
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In the case of Hertzberg v Finland,!123 the court allowed the application of the
margin of appreciation to hold that there was no infringement of the rights
of a group of gay individuals. In Lovelace v Canadal?* deference was not
allowed the government in its attempt to legitimise the discriminatory

treatment of historically disadvantaged group.12>

Notwithstanding the potential for discrimination, it is reasonable that a
certain level of discretion be granted to national authorities in the execution
of their international obligations.126 Even Islam is not opposed to this in the
interest of the public good, allowing for and recommending the adoption of
the internationally accepted marriageable age of eighteen years by state

government in Islamic countries.127

The majority of international human rights instrument have not been rigid
on the issue of marriageable age, recommending a minimum age without
prescribing a specific one.l2® In applying the margin of appreciation
therefore states can determine and fix a minimum age that is in the best
interest of the child, although the issue of full and free consent has not been
negotiated.129 Legal pluralistic societies already have a foundation for the

application of this principle and Nigeria is one of such societies.!30

The best interest principle is important in considering the issue of age and
the girl child in child marriages. The question that arises is that of whose

interest is being protected in such unions? From the standpoint of

123 communications No 61/1979 adopted 2 April 1982 (fifteenth session) in selected decision under the
optional protocol, Vol 1.

124 Communication No. 24/1977: Canada 30/07/81, UN Doc. CCPR/C/13/D/24/1977

125 Bunting(n 25 above)61-62. She believes Hertzberg case shows a dangerous use of the margin of
appreciation principle which was not applied in Lovelace case.

126 Y Shany, Toward a general margin of appreciation doctrine in international law (2006) Vol 16 No 5,
The European Journal of International Law EJIL, 908-914.

127 M Uwais ‘The Compatibility of the Child Rights Act with Islamic Legal Principles 19 February 2013
iwei-ng.org/wp-content/upload/2014/10/The-compatibility-of-the-Child-Rights-Act-within-islamic-
legal-principle.pdf. This is called Maslaha the Doctrine of public interest or that of encouraging good
and preventing harm (hisbah) in Islam.

128 Bunting (n25 above)7, 13.

129Art 6 (b) Protocol to the African Charter on Human and Peoples Right on the Rights of Women in
Africa provides 18 as the minimum marriageable age for women but the cedaw did not but in 16 (1)
(b) provides for full and free consent and in Art 16 (2) The betrothal and the marriage of a child shall
have no legal effect, and all necessary action, including legislation, shall be taken to specify a
minimum age for marriage and to make the registration of marriages in an official registry
compulsory.

130 Shany (n 124 above)913.
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relativism, it is the values of society or family that is protected and most
certainly not the girl child who is sexually violated, injured and harmed for

life physically, emotionally and economically!!3!

It would appear that even the society does not benefit from the practice,
given that most societies today where the practice is common are backward
in their development, Northern Nigeria being one example.132 Prescribing a
minimum age for marriage will undoubtedly contribute to control or
regulations to prevent the various negative repercussions of child

marriage.133

Irrespective of the margin of appreciation, this thesis situates the protection
of the girl child in Nigeria against child marriage in the relevant ratified
international and regional instruments and the enforcement of these in
which it becomes the responsibility of government to stipulate a minimum

marriageable age on the basis of the best interest principle.!34

Bunting relates child marriage in Nigeria with religious relativism, she
opines that there is a need for dialogue and a meeting of minds on the
adoption of minimum standards for the protection of the girl child and in
the interest of the development of society. This will be best channelled
through or initiated by representatives from Islamic communities on the
values at issue for them.!35 Moschetti relates child marriage with what she

calls sexual relativism.136

131 TS Ramis ‘Child marriage in whose best interest?’ Nov 11 2013
www.freemalaysiatoday.com/category/opinion/2013/11/11/child-marriage-in-whose-best-interests/
(accessed 11 November 2015).

132 J Parsons et al. ‘Economic impact of child marriage: A review of literature’ (2015) 13 The review of
faith and International Affairs 14-18. A Ukwoma, Child marriage in Nigeria: The health hazards and
sociolegal implications (X-Raying the human rights and development issues in girl-child early marriage)
(2014) 174. MS Abdul ‘The dangers of child marriage in Nigeria (2010) 14 Multidisciplinary journal of
Research Development 110.

133 Maryam Uwias ‘Child marriage as violence against the girl child’ Feb 16 2015. Maryam Uwais
‘Senator Yerima and Constitutional Review’ July 20, 2013.

134 International and regional human rights instruments have provided this assumable by
recommending marriageable age but not specifying one in Art 16 (2) CEDAW and even in the UN
Convention on the Rights of the Child where the 18 years of childhood is subject to whether according
to the law applicable to the child majority is attained earlier- Art 1, so it is possible it may be 16 years.
135 Bunting (n25 above)9

136 Moschetti (n26 above)14
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This thesis also inhabits the space between the dichotomous poles of
relativism and universalism within the rights discourse. I take a pick of the
combination of the two and argue that child marriage in Nigeria is an issue
of sexual religious relativism which law has aggravated and which general

law, not just human rights discourse will correct.

Feminists such as Imam!37 and academics on culture, human rights and
religion such as Uwais,!38 Ladan!3® and An Naim,!40 and even a group of
educated Islamic women are already examining Islamic laws in order to
propose reforms which align them with universal human rights.14l Some of
these activists are not opposed to the imposition of a marriageable age as a
means of curtailing child marriage in Nigerial#2or even legislation to

eradicate the practice.

2.3.2 The theory of state sovereignty as it relates to the rights theory

Asides the theories of universalism and cultural relativism, the sovereignty
of states dominates in the discourse on law and human rights. The focus
here is on the response or commitment of states to agreed human rights and
how this affects their sovereignty and their responsibility toward their
citizens and the international communities to which they belong.143 This is

inclusive of the response of the international community to the infringement

137Ayesha Imam et al Women’s rights in Muslim laws: A resource document’ 2005
http:/www.baobabwomen.org/womensrightinmuslimlaws.doc who believes in working from the inside
especially of Islam on creating a better understanding and interpretation of the scripture and books in
favour of women.

138 M Uwais ‘The cry of the Nigerian Child’ 9 December 2013 French Embassy.

139 MT Ladan League of Democratic women(Leads-Nigeria) A handbook of sharia implementation in
Northern Nigeria: Women and children’s rights focus (2005)81-83. MT Ladan, Introduction to
Jurisprudence, classical and Islamic (2006)416.

140 An Naim has written several papers and articles on this issue and related ones. AA An-Naim,
‘Religious Norms and Family Law: Is it legal or Normative Pluralism’ (2011) Emory International Law
Review 785-8009.

141 Women in Islam, Musawah, etc. are working on these. Musawah (‘equality’ in Arabic) is a global
movement for equality and justice in the Muslim family. Musawah is pluralistic and inclusive,
bringing together NGOs, activists, scholars, legal practitioners, policy makers and grassroots women
and men from around the world. The movement is led by Muslim women who seek to publicly reclaim
Islam's spirit of justice for all. The movement employ a holistic framework that integrates Islamic
teachings, universal human rights, national constitutional guarantees of equality, and the lived
realities of women and men. See About Musawah at http://www.musawah.org/about-musawabh,
accessed on 5 December 2016.

142 M Uwais (n 133 above) M Uwais (n 138 above).

143 Donnelly (n 106 above) 160. The legal realities of sovereignty may limit legitimate action on behalf
the human rights of foreigners to means short of intervention.

50


http://www.musawah.org/about-musawah

of human rights that occurs within sovereign states subsequent to the

ratification of treaties.

A state is a permanent population, a defined territory, a government with
the capacity to enter into relations with other states.!44 Sovereignty however
is difficult to define. It is about jurisdiction, in international law, it is the
most extensive form of jurisdiction denoting full and unchallengeable power

over a particular territory and its persons.145

Sovereignty is the idea of the complex combination of authority and control
in the governance of a state.!46 It constitutes one of the most powerful
principles in international law denoting independence from foreign power
and in a sense mostly connected to law making.!4” In the sense of its
connection with international law, once a treaty has been signed, each
sovereign state is responsible for actualising its contents for their respective

citizens.148

As a body of rules which regulate the conduct of members of the
international community, international law inevitably has a role to play in
shaping the lives of people within states particularly through its provisions
on human rights and its influence on the fulfilment by states of their
obligations.!4® But sovereignty connotes that although bound by
international law which results from treaties, it will not tolerate any other

law creating agent above its own.150

In the words of Oyebode, “Practically speaking what the international
protection of human rights implies is that it enables an aggrieved national to

make demands on his state of nationality far beyond what the domestic law

144Art 1 of the Montevideo Convention on the Rights and Duties of States 1933. See also Monte video
convention of 1933 on the rights and duties of states and a restatement in the Vienna convention on
the law of treaties of 1969.

145 MP Ferreira-Synman ‘The evolution of state sovereignty: A historical overview’ (2008)2Fundamina 1
146 WP Nagan & AM Hadad ‘Sovereignty in theory and practice’ (2011-2012) 13 San Diego Intl law
Journal 435.

147 Ferreira-Synman(n 145 above)5

148 Nagan et al. (n 146 above)l,

1499A Oyebode International law and politics: An African Perspective (2003)2. Every state is competent to
enter into treaties regarding matters that fall within its sovereignty.

150 Ferreira-Synman (n 145 above)6
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provides based on international prescriptions of minimum standard”.151
Nigeria as a sovereign state has its law making process even with regards to

ratified treaties.152

In the line of this thought, state sovereignty implies the responsibility of the
individual state to enact laws and perform whatever functions are necessary
to ensure that internationally agreed rights can be accessed by any
individual for whom they are intended without undue intervention by the

international community.153

What is important in terms of this thesis is that universal human rights are
universal because they belong to humans everywhere despite the fact that
states have often used the argument of cultural relativity to place
reservations on instruments that would otherwise have protected women
and children from the sexual abuse that takes place within child
marriage.1>* The thesis argues that the state of Nigeria is obliged by its
ratification of treaties to respect and promote the rights of the girl child by

eradicating child marriage through legal enactment and reform.155

The question is the extent to which states are still entitled to sovereignty
despite agreements on international human rights, particularly in terms of
existing internal laws, how they are to conform to the provisions of the
international standards in question and can the citizens within their
national domains enforce the rights in their domestic courts? These are
relevant considerations because states may uphold or fight for their

sovereignty by resisting compliance with international standards.

151 Oyebode (n 147 above)

152 B] Oluwatoyin ‘Treaty making and its application under Nigerian law: The journey so far’ (2014) 31
International Journal of Business and management Invention 8.

153“The responsibility to protect” (2011) international development research center. J Donnelly, State
sovereignty and human rights at http://mysite.du.edu/~jdonnell/papers/hrsov%20v4a.htm
(accessed 5 December 2016). A Abashidze The relationship between international law and municipal
law: significance of monism and dualism concepts.

154 Abuses like child marriage, which based on age argued to be a cultural issue some states have
either refused to sign, signed reservations and some have refused to fulfil their responsibilities after
signing. However, it is the responsibility of states to protect against, prevent, prosecute, punish and
provide redress for acts of violence against women. K Stefiszyn and BK Kombo, Due diligence and
State responsibility to eliminate violence against women, African Region (2014) (IHRI)

155 TS Braimah ‘Child marriage in Northern Nigeria: Section 61 of Part I of the 1999 Constitution and
the protection of children against child marriage’ (2014) 14 African Human Rights Law Journal 474-
488
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Oppong!56is of the view that the accession or ratification and application of
international norms infringes on state sovereignty. Oyebode!>7 on the other
hand posits that while the normative process of international law is
sustained by the relinquishment of some sovereignty through a state’s
acceptance of the rules of international customs or treaties, this does not in

itself take away any sovereignty but in fact constitutes auto-sovereignty.

The question of sovereignty becomes real if the implementing bodies and
organs of a treaty are required to intervene in the realisation of the rights of
citizens of a ratifying state on the basis of reports that the state is not

meeting its obligations in terms of the treaty agreement.158

This thesis presupposes that by signing, ratifying and even implementing
international human rights treaties whether through legislation or not, a
state does not necessarily lose its sovereignty but only demonstrates its
membership of a unified international body that is resolute about the
recognition of the rights of the individuals and the seriousness of the

commitment of the state or sovereign to realising or enforcing such rights.

Hence, it is the responsibility of individual government to actualise through
its laws and agencies the protection of the girl child against child marriage
as a form of sexual abuse and a harmful cultural practice as prescribed by
international human rights agreements ratified by it, as it applies to the

Nigerian state too.159

International human rights treaties usually prescribe the procedures for

compliance with its provisions which form part of the duties of state

156 RF Oppong ‘Re -Imagining International law: An examination of recent trends in the reception of
International law into National legal systems in Africa’ (2006)30 Fordham International Law Journal
300.

157 Oyebode (n 147 above).

158 Unpublished: SO Ofuani Redefining state sovereignty: The complexities of humanitarian
intervention and the responsibility to protect unpublished Master’s thesis, University of Cape town,
2009 2.

159 CN Okeke ‘International law in the Nigerian Legal system’ (1997) 27 california western. Int’l Law
Journal 311. CN Okeke ‘The use of international law in the domestic courts of Ghana and Nigeria’
(2015) 32 Arizona Journal of International & Comparative Law 377. SA Shaapera ‘Theories of the State:
Perspectives on the Nigerian Variant’ (2012) 8 European Scientific Journal 14-15.
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government.1®0 However, the way in which sovereignty is practised in a
country may impact on the practicability of law making which in turn affects
the implementation of international human rights and the enjoyment of

those rights by individual citizens.16!

Similarly, sovereignty can play a role in the link between international and
national state laws, as can legal pluralism or federalism within a country
influence the transference of international rights to its citizens.!62 This can
be said to be the situation in Nigeria which, amongst others, this thesis

seeks to analyse.

2.3.3 Monism and dualism

The exact relationship between international and domestic laws and their

application can be explained and understood by means of the theories of

monism!%3 and dualism.164

160 Many international human rights provisions provide that states make provisions for the feasibility
of these rights in their countries through laws, legislation or other means. This has to be internal and
will obviously fall under the regular or normal duties of organs of the government, like the legislature
or the judiciary. EG Mountis ‘Cultural relativism: Reevaluating gender rights in a multi-cultural
context’ (1996) 15 Dick J. Int’l1 114-115

161 Oppong (154 above) 298

162 Oppong (154 above) 298-299. The federal system makes possible the autonomy of different
sovereign entities. PS Berman ‘Federalism and International law through the lens of Legal Pluralism’
(2008) 73 Missouri Law Review 1150, federalism like legal pluralism seeks to maintain unity while
preserving diversity. VC Iwuoha ‘Federal state relations in Nigeria’ in EA Obi and RN Nwankwo (eds)
Dynamics of Intergovernmental relations in Nigeria and comparative perspective (2013) 6-7. Nigeria
practices federalism, this often causes a conflict or dual duty between the Federal and the state in
legislative powers. The North of Nigeria is predominantly Islamic and have their religion guiding
almost every aspect of the people’s lives and recognized by the laws of the land, even their own
criminal law is guided by the Penal Code which is Islamic while the other parts of the country are
regulated by the Criminal Code, they would reasonably make Islamic laws, while that of the other
parts will be secular or a mix of secular and customary.

163 Oppong (n 154 above)297-299. This is the theory of oneness of legal systems, the domestic and the
international. It is the belief that both systems are one, they are both laws, governing over human and
applying to them everywhere without demarcation as to one over states and the other over individuals
M Dixon Text book on International law (2000)82-85. DJ Harris Cases and materials on International
law (1997)66. There is no need for transforming of international law in Domestic law before it can be
applied, rather it is directly applicable because the two systems are the same. This determines
whether individuals can raise or claim the rights as enforceable rights in their courts and whether the
courts can rely on it in coming to a decision even if it does not form part of the domestic laws of the
country. This is usually provided in the domestic laws of each state as in the Constitution of Nigeria
in S12 Constitution of the Federal Republic of Nigeria 1999.

164 Oppong (n154 above) 297-299. The theory that international law and domestic law are different
and thus international law must first be transformed before it can be applied in the domestic sphere
which is the practice of Nigeria as provided in S12 CRN 1999. Unpublished: M Ndayikengurukiye ‘The
International law as a source of law in the Burundian judicial system’ unpublished master’s thesis,
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It is imperative to understand and appreciate that the interpretation and
use of international law is most often dependent on the domestic courts,165
and that as much as monism and dualism are not inherently conclusive,

they are nonetheless important.166

According to Ndayikengurukiye, proponents of dualism argue that
international and national law are two distinct systems that operate in
separate spheres and are therefore each supreme in themselves.167 There is
generally no possibility of conflict since domestic laws preside over domestic
issues and international law over international issues. Should a conflict
arise however, the provisions of national law will prevail by virtue of it
having sovereignty over the acceptance or accommodation of international

law within its territory.168

Egedel® and Uzoukwu!70 concur with other scholars on the application of
international treaties within states. They maintain that in practice, clashes
between international and domestic laws are inevitable and the resolution
always depends on the decision of the judiciary as to which will prevail.171
This position clearly highlights the responsibility, purposes and legal

expectations of the judiciary!’2 and is dealt with extensively in chapter five.

In the practical sense, there is no competition between the international and

national law.173 They in fact complement each other and neither is superior

human rights and democratization of the University of Pretoria, 2005, 16. While national law deals
with rights and obligations of individuals within states international law deals with relationship
between states. A conflict is therefore possible between the two, and dualist states are inclined to give
municipal law privacy over international law. Unpublished: CD Longohn Implementation and
Application of treaties in Nigeria’ unpublished LLM Thesis, Nigerian Institute of Advanced Legal
Studies, 2010.

165 Unpublished: LI Uzoukwu ‘Constitionalism human rights and the judiciary in Nigeria’ unpublished
LLD Thesis of the University of South Africa, 2010 198-200.

166 Uzoukwu (n 165 above)198-200. A Abashidze, The relationship between international law and
municipal law: Significance of monism and dualism concepts.

167 M Ndayikengurukiye(n 164 above)7-16.

168 As above 16.

169 E Egede ‘Bringing human rights home: An examination of the domestication of human rights
treaties in Nigeria’ (2007) 51 Journal of African law 249-284.

170 Uzoukwu (n 165 above)199.

171 Egede (n 169 above)250. Uzoukwu(n 165 above)198-200

172M Kumm ‘The Legitimacy of International Law: A Constitutionalist Framework of Analysis’ (2004)
15 The European Journal of International Law 910-911.

173 V Morina et al. ‘The relationship between international law and national law in the case of Kosovo:
A constitutional perspective’ (2011) 9 International journal of constitutional law 280
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to or replaces the other. In real terms, states have the power to determine

the form, reception and application of international norms.174

Like other African Commonwealth states such as Ghana,l7’> Nigeria by its
constitutional provision operates a dualist system whereby ratified
international law is not automatically applicable until domesticated, in other
words unless promulgated as law in the country.176 Since Nigeria is a federal
state, domesticated international laws are Acts of the National Assembly and
as such supercede the laws of constituent states, but not the
Constitution.1”7 The same situation is found in Germany which is also a
federal state and where such laws are an integral part of federal laws,

safeguarding rights for the citizens in the federal territory.178

This is not to say that the judiciary in Nigeria has not made efforts to apply
international law in the pursuit of justice, as evidenced in Abacha v
Fawehinmi,17 and even when the relevant provisions have not yet been
domesticated as in the case of Mojekwe v Mojekwe.180 However more could
be done in terms of the domestication of laws by legislators and application

by the judiciary.

This thesis is based on the assumption that the dualist system of
domesticating international human rights adopted by Nigeria makes the
application of international human rights a complex task in the country,
and indirectly impacts on the protection of the girl child in terms of laws
prohibiting child marriage and/or specifying a minimum marriageable

age. 181

The situation would have been different if international human rights

applied immediately or automatically and citizens enjoyed the benefits of

174 As above

175 AKP Kludze ‘Constitutional rights and their relationship with international human rights in Ghana’
(2008) 41 Israeli Law Review 677-702.

176 S12 Constitution of the Federal Republic of Nigeria 1999

177 S4 Constitution of Federal Republic of Nigeria 1999

178 Art 25 of the basic law of Germany

179(2000) 6 NWLR Pt 660, (2001) AHRLR, 172 (Nig SC 2000)

180 1997 7 NWLR Pt 512, 283.

181 S12 Constitution of Federal Republic of Nigeria 1999, provides that no treaty between the country
shall be applicable unless it has first been domesticated as part of the laws of the country, the
meaning, ambits and confines of these were elucidated in the case of Abacha v Fawehinmi.
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ratification without the need for further legislation. The process of
domestication is further complicated by Nigeria’s legal pluralism and
federalist legislative system which allocates some matters to the exclusive
jurisdiction of constituent state Houses of Assembly, especially on the issue

of marriage.182

This is an important point for the thesis in that it has affected the
application of domesticated international and regional human rights
instruments prohibiting child marriage, particularly by the Northern
Nigerian states,!83 and has implications for the possibility of international
intervention in Nigeria as a sovereign state. Even more important, however,
is the relevance of this topic to the law making responsibility of the Nigerian
government in fulfilling its obligations under ratified treaties, which in the
context of the thesis concerns legislation to eradicate child marriage as

prescribed by relevant international and regional treaties.184

This takes the discourse into the jurisprudential side of the thesis and

sociolegal theory.

2.4 Sociolegal theory

This thesis essentially adopts an interdisciplinary and multidisciplinary
approach to the analysis of the law and legal phenomena, and the
relationship between these terminologies and the society.18> It considers law
in the context of broader social and political theories and looks at whether
and how the law is promulgated, implemented, enforced, and the exercise of
discretion.186 This deals with the nature and purpose of law, in this case the

nature of the Nigerian legal system, and federalism as relates to legislation

182 Ttem 61, Part 1, Second schedule, CFRN 1999.

183 Braimah(n 153 above)485-487.

184 As above

185 B Banaka & M Traverse ‘Theory and Method in  Socio-Legal Research’
http://ssrn.com/abstract=1511112, available at
https:/ /www.researchgate.net/publication/228262192_Theory_and_Method_in_Socio-Legal_Research
(accessed 8 November 2016).

186 As above
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and laws on the protection of the girl child particularly on the issue of child

marriage shall be the context of the research.!8”

In the sociolegal approach, the analysis of law is directly linked to the
analysis of the social situation in which the law applies, and should be
conducted from that perspective by examining the role played by the law in
creating, maintaining and/or altering that situation.!8® It has been argued
that the legal structure, by virtue of its nature and the social functions it
serves, requires a different form of analysis than do other social

institutions.189

Exploring the relationship of law with broader social and political forces,
both international and domestic, affords a perspective on ideology, culture,
identity and social life which is necessary to understand a particular social
problem.190 Sociolegal theory is centred on the understanding that law and
society are mutually constitutive. The law is not an external force to which
society is subjected, but a dynamic set of codes, practices, categories and
deliberations that are shaped by broader social, political and economic

logics, contexts and relations.191

There is no universally accepted definition of law, with various theories
suggesting different definitions, but it is generally accepted that there are
different facets to law.192 Austin’s theory is that law is the command of the
sovereign,!93 while Oliver Wendell Holmes is a proponent of the realistic

theory of law as being the prophecy of what the courts will do.19% In this

187 This is discussed in detail in the relevant chapter but mentioned here as a theoretical approach
intended to be employed in the thesis.

188 DN Schiff ‘Socio legal theory: Social structure and the Law’ (1976) 39 The modern law review 287.
189 As above.

190 As above.

191 Social legal studies
(accessed 22 February 2016)
192 Soyeju (n 10 above)l.

193 ‘The Command Theory of Law: A Brief Summary and Hart's Objections’ May 5 2008
Jurisprudence and the philosophy of law,
http:/ /legaltheoryandjurisprudence.blogspot.co.za/2008 /05 /command-theory-of-law-brief-summa
and.html] (accessed 7 November 2016).
194 PS Pereira &DM Beltran (eds) of OW Holmes The common law (2011) 5.University of Toronto Law
School Typographical Society

http:/ /www.griffith.edu.au/criminology-law/socio-legal-research-center,
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case, the law is a collection of decisions rather than a body of rules, which

aligns with the view of case law as a source of law.195

According to the historical theory,19¢ law is a reflection of the spirit of the
people who develop it. This theory looks at law as it is and accepts as law
that which is based on the traditions, customs and culture of a particular
people or community.197 Again, the substance of the law at any given time

nearly corresponds with what is then understood to be convenient.198

Karl Marx, on the other hand, developed a theory based on economic
consideration as the reason for law, maintaining that law is created in
society because of the desire of certain people to control the means of

production or economic resources.99

The discourse on what law is or is not, what it ought to be, how to determine
its validity and how it connects to human rights in society is what
constitutes the argument between the natural law and the positive law
schools of thought.200 The arguments around these schools are the prelude
to the sociolegal theory which forms the crux of this thesis and are therefore

discussed below.

Legal positivism holds that law is what legislators provide as rules to guide
and direct the people and the sanctions associated with disobedience.20! In
this case, law is not about morals; it is the law as it is not as it ought to be

as posited by the theory of natural law.202

195 As above 5

196 Soyeju (n 10 above) 4. The historical law school is as propounded by Von Savigny.

197 Soyeju (n 10 above) 4

198Pereira & Beltran(n194 above) 5

199 Soyeju (n 10 above) 5. Legal Marxism, Wikipedia, at https://en.wikipedia.org/wiki/Legal Marxism,
(accessed 7 November 2016)

200 B Cirimele ‘Natural law theory v Positive law theory’ (2012)1
https://www.academia.edu/1876870/Natural Law Theory VS. Positive Law Theory. @ These two
schools have the early proponents and the contemporary proponents. JURISPRUDENCE: Natural Law
vs Legal Positivism’ 6 April 2012 https://walubengoden.wordpress.com/2012/04/06/jurisprudence-
natural-law-vs-legal-positivism/ (accessed 6 December 2016).

201 “What is an example of positive law?” https://www.reference.com/government-politics /example-
positive-law-a9f163e249d086¢c4 (accessed 7 November 2016).

202 Unpublished: U Emelonye ‘Proportionality and best interest: Calibrating the twin pillars of child
justice in Nigeria’ unpublished doctoral thesis, University of Helsinki, Finland, 2014 31-36.
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Hart, Hans Kelsen and Joseph Raz were proponents of the positive law
school of thought according to which the law consists of commands and
legislations of authority and that decisions must be made purely on the
basis of predetermined rules with no appeal to social policy or rational

argument.203

Legal positivists agree with natural law theory that the origins of law or rule
lie in the concept of right and wrong, in other words, morality. They
postulate that while this was the basis of most codified law, as people and
societies developed, law has gone beyond the moral or the codification of
authority.204 Law has become a necessary instrument for ongoing change in

society and the attitudes of the people.205

This leads to the sociolegal theory. The sociolegal research analyses law in
terms of its practical administration, role or functional side.206 Sociolegal
theory developed after historic law theory and views law as a social
phenomenon that exists because of people, functions as an organised
changing system and embodies fundamental values within its substantive

rules or provisions.207

Roscoe Pound is credited with introducing sociolegal theory through his
famous statement that law is an instrument or mechanism for social
engineering.208 Although a more practical school than the positivist, it sees
law through the eyes of its function as rules of conduct imposed by the
authority of the state or other agencies empowered to do so and enforced by

the courts or other means of recognised law enforcement for a purpose.209

203 ‘Positive Law: Thomas Hobbes, Jeremy Bentham, John Austin’ Sabinet African journals
http://schoolworkhelper.net/positive-law-thomas-hobbes-jeremy-bentham-john-austin/ (accessed 7
November 2016). Although Finnis argues that positive law is not a single track authority where orders
originate from government as the sole source.

204 Soyeju (n 10 above)3

205 P Bahar ‘Revitalizing judiciary-Enhancing access to the poor’ in A Singh & NA Zahid (eds)
Strengthening governance through access to justice (2009) 73.

206 Schiff (n 185 above)289.

207 W Schluchter ‘The Sociology of Law as an Empirical Theory of Validity’ (2002) 19 European
Sociological Review 538-549.

208 Soyeju (n 10 above) 5

209 LJ Mcnaman ‘Social Engineering: The Legal Philosophy of Roscoe Pound’ (2013) 33 St. John's Law
Review 1-48. Schiff (n 185 above)305.
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The sociolegal approach dictates that the making, interpretation and
application of law must take social factors into account and three interests
must be recognised in order to achieve the desired result, namely individual,
public and social interests.210 It propounds that the limits of the enjoyment
of legal protection must be ascertained and secured for each of these parties

and their competing interests balanced.2!1

The role of law in regulating human society is invaluable and the sociolegal
concept of law can be helpful in achieving justice in uncertain cases,
particularly when the issues relate to the fulfilment of state obligations.2!2 It
also contributes to legislative and judicial development, all which relates to

the efficacy of law.213

Sociolegal theory is particularly relevant to this thesis as it looks at the
societal problem of child marriage in Nigeria as stemming from the
pluralegal system and conflicting legislations and by looking at the role of
law in society as an instrument of social change calls for the promulgation
of a specific child marriage prohibiting Act. This is to change perception and
attitude regarding the girl child on the issue of child marriage in the
Nigerian society.2!4 The thesis analyses several legislations in Nigeria civil
and criminal and checks the impact of the various forms of legislation on
the practice of child marriage as well as the legal response to its persistence

as justification for the recommendation of a dedicated Act.

2.4.1 Legal pluralism

Relevant to the sociolegal perspective of law is a discussion of the nature of

law, which involves a discourse on the legal systems and institutions within

210 E Nalbandian ‘Sociological Jurisprudence: Roscoe Pound's Discussion On Legal Interests And
Jural Postulates’ (2011) 5 Mizan Law Review 141-145. Schiff (n 185 above) 310. The sociological
jurisprudence proposes that the purpose of law is to secure the conditions of social life, that is, the
advancement of development to further human dignity

211As above

212 Nalbandian (n 210 above) 141-145.

213GO Akinrinmade ‘Prospects and Challenges of Sociological conception of law: The Nigerian
experience’ (2013) 5 OIDA International Journal of Sustainable Development 82-84.

214 The regulations that exist on marriage are international and domestic, for the domestic in Nigeria,
depending on its sources, which may be statutory-the Marriage and the Matrimonial Causes Act, the
customary marriage and the Islamic marriage and as for rules governing sexual intercourse, they are
found within these marriage provisions or the Criminal and the Penal Codes.
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society. Plural legal orders exist in every part of the world.215 Legal pluralism
is a term that refers amongst others to the existence of multiple systems of
law within a culturally diverse society.216 Legal pluralism is a judicial system
in which different types of law, civil, religious and customary, apply equally
and simultaneously to different citizens or within a particular state, or one
in which a dispute or matter may be governed by multiple norms or laws

that coexist within a particular jurisdiction or country.217

Pluralism is relevant to this study because violence against women and
children is a pervasive social issue, and is often linked to customary and
religious values which coexist with other recognised law or another legal

system, as in the case of Nigeria.218

Societies with plural legal systems are common in many parts of the
world.219 The system allows for the recognition and practice of different laws
and the domination of the authority of customary, religious and statutory
laws alongside each other.?20 The coexistence of these laws is more visible in

the area of family law on the issues of marriage, divorce and custody.221

In Nigeria, child marriage is a long term cultural practice which is more
predominant in the North where, it is argued, it has the support of Islam,

the prevailing religion in the area.?22 The practice is argued not to be in

215 M Stefanova & N Menzies ‘Human Rights as Legal pluralism Book Review’ (2010) 60 Journal of
legal pluralism and unofficial law 181

216 JO Agbede Themes on conflict of laws (2001) 6-8

217 When legal worlds overlap, human rights, state and non-state law, (2009) 2. Where the state legal
order is plural in nature, all legal, formal, recognized and practiced together, it is visible in situations
where family or personal law issues are group matters governed by different laws for different
religious/ethnic communities whereas most matters are governed by general law or concurrent
jurisdiction. Marriage and family cases may be heard by different laws providing for different practices
and outcomes.

218 UN Secretary General’s study on violence against children cited in Violating children’s rights:
Harmful practices based on tradition culture religion or superstition- A report from the International
NGO Council on Violence against Children 2012.

219 M Ndulo ‘African customary laws, customs and women’s rights’ (2011) 18 Indiana journal of Global
legal studies 87.

220 Ndulo (n 219 above)87

221 (n213 above) 2.

222 Women'’s Rights Watch, 18 Oct 2012, There is high incidence of forced marriage in Nigeria which is
predominant in the North and linked with the culture and religion, it is not common in the south or
among the yorubas. The daily trust of Oct 2 2012, also reports that thousands of young girls in
Nigeria are forced into early marriage every year and the practice is increasing. Jamba Abdul
Mummuni a 13-year-old child bride’s case against her relative guardian who gave her in marriage to
an elderly man is still in court, Rekia was forced into marriage at 15 to a 40-year-old man and it is
argued that it is an Islamic provision Quran suratul Talaq verse 4 and the case study, State of Human
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contravention of the civil laws of the country or an infringement of human
rights because people have the right to practice their religion223, civil laws
and its institutions recognise the practice of their religion and its values by
adherents.224 This is the plight of the girl child as she is caught in the web of

culture, religion and the law in a plural legal society. 225

This thesis posits that child marriage is permissible in Nigeria due to the
recognition of customary and religious laws as applicable alongside English
laws in the country. It is therefore structured in the law and effecting a

change requires not only the harmonisation of laws but legal reform.

Legal pluralism is associated with a number of legal and social complexities.
Under common law, one of these is conflicts around issues such as the
choice of law, choice of jurisdiction and recognition of foreign laws or
judgements which is further complicated by the effect of federalism on the
acceptance of international law.226 All of these challenges are clearly issues

in the case of child marriage in Nigeria.227

Since legal pluralism involves the practice of law in a context of formal or
state laws combined with customary practices or norms and religious laws,
it is associated with feminist arguments because the different laws that are
recognised and implemented include those which allow the discrimination of

women which then form part of the law of the authority in Nigeria.228

The interpretation in the context of secular society where Muslims argue for
the upholding of their religious values and practices, even if they are
contrary to state laws, is subjected to scrutiny in this thesis. However, the
focus is particularly on Muslims in Northern Nigeria who maintain that

secular laws in Nigeria give credence to their religious practice with regard

rights in Northern Nigeria, abridged version by Kano Human Rights Network (KAHRN) and Bauchi
Human Rights Network (BAHRN) A publication of Global Rights. The more recent case of a child bride
(14 years old) to a 35-year-old man, who poisoned her husband and two of his friends a week after her
wedding to him is notable. Punch April 11, 2014, by BBC, Nigeria child bride poisons older husband
223 S38 CFRN 1999

224 Fayokun (n 11 above) 461

225 Ndulo (n 219 above) 89

226Agbede (n212 above) 2-4.

227 Fayokun (n 11 above)464-467

228 Fayokun (n 11 above)461.

63



to child marriage even when the practice contradict some other legislative

provisions.229

An Naim is a notable scholar on legal pluralism with the emphasis on
Islamic law as a legal system within the general law of society.230 In his view,
both legal orders can co-exist, the general law being acknowledged as
supreme and other laws subject to it especially with regard to issues which
the law has given it jurisdiction.?3! The difficulty here is the evident tension
between of some religious and customary provisions with those of human

rights and the general secular law of states everywhere.232

Dejo Olowu does not agree that Islamic laws cannot coexist with secular
laws and believes that Islamic laws can support international human
rights.233 Uwais also holds that it is possible for human rights and
particularly those of children to be protected in and under Islamic laws,
arguing in particular that prescriptions on marriageable age can be accepted
by Islam since the religion can adapt to changes and development in

societies.234

Imam?235 is of the view that the legal reform of Islam is possible. While it is
religious leaders who interpret Islamic law and give it the status of divinity,
she believes that Islamic law can be restructured to make it compatible with
the norms of modern day international human rights, particularly on the

treatment of women and children.

This thesis concurs with learned authors on the need for the reform or
reconstruction of the legal system of Nigeria. It is contended that when the
plural legal system was established the need to accommodate three

coexisting legal systems was justifiable, but the argument may no longer be

229 Braimah(153 above) 474-488

230A An-Naim ‘Religious norms and family law: Is it legal or normative pluralism?’ (2011) 25 Emory
international law review,789.

231 As above

232 An-Naim( n 230 above)786.

233 D Olowu ‘Children’s rights, international human rights and the promise of Islamic legal theory’
(2008) Law, Democracy and Development 63.

234 M Uwais ‘The Compatibility of the Child Rights Act with Islamic Legal Principles’ 2013.

235 AM Imam ‘Women, Muslim Laws and Human Rights in Nigeria’ July 7 2011 Wilson Center
https:/ /www.wilsoncenter.org/publication /women-muslim-laws-and-human-rights-nigeria (accessed
7 December 2016).
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tenable. What is needed now is a system of laws which is based on equality,
the rule of law, constitutionality and accountability of rulers and the ruled
(particularly rulers), and in which the protection of vulnerable groups is

paramount.236

Plural legal systems may appear accessible, fair, non-discriminatory and
reflect a country’s historic and legal development but in reality, it may allow
for the justification of harmful practices on the basis of religion and culture
based on sources of law that may compromise the realisation of human
rights.237 This is the situation of the practice of child marriage in Nigeria

which this thesis seeks to buttress.

The thesis emphasises that law can play an important role in dealing with
the conflicts of interest, and the coexistence of social and individual
interests which exists in this plural legal situation on child marriage.238
Since both of these interests have equal priority, it should be the purpose of
the law to eradicate inequalities and protect the entire community rather
than a few individuals. This can be achieved through legislation and
harmonisation hence the recommendation of this thesis that the sociolegal

approach be adopted.23°

This is the link to social engineering which is based on the theory that laws
are created to shape society and regulate people’s behaviour. As an
approach that attempts to control human conduct with the assistance of
law,240 it is explored in this thesis. Law as a vehicle of social change24! can
be brought to bear on the menace of child marriage as it affects the girl child

and society through the promulgation of a law to bring about change.

236 Ndulo (215 above )97.

237 J Sarich et al. Forced marriage, slavery and plural legal systems: An African perspective’ (2016) 38
Human rights Quaterly 450-476. Protection of children from harmful practices in plural legal systems:
with a special emphasis on Africa (2012) 17.

238 Shubham Kumar ‘What is social engineering?’ http://blog.ipleaders.in/what-is-social-engineering/
(accessed 22 February 2016).

239 E Nalbandian ‘Sociological Jurisprudence: Roscoe Pound's discussion on legal interests and Jural
postulates’ (2011) 5 Mizan Law Review 141-142.

240 Kumar (n 238 above).

241 Roscoe Pound An introduction to the philosophy of Law (1999) 18. He defined law as a mechanism
of social engineering. Writers also call it the functional school, MDA Freeman, Introduction to
Jurisprudence, 2001, 659-678.
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Asides the nature or characteristics of the legal system of Nigeria, another
nature which characterises the government is federalism. In this thesis, the
relevance is on the aspect of legislation as it impacts on the issue of child
marriage in the country. As this is a perspective from which this thesis is
viewed and which runs through the germane argument of the issue of the
legal protection of the girl child against child marriage in Nigeria, it shall be

discussed as an approach.

2.4.2 Federalism

It would be an omission to conclude the theoretical section of the thesis
without exploring the issue of federalism as an aspect of law, particularly as
it impacts on the issue of child marriage in Nigeria.242 Although strictly
speaking a matter of government structure, Nigeria’s federalism constitutes
another aspect of legal pluralism?43 which can be described as legislative
pluralism. This is a situation in which the central or federal government and
that of regions or states lead to a dual legislative source and conflict

between multiplicity of laws.244

An advantage of federalism is that it provides for an abundant variety of
legislation and harmonised foreign policy within the state,24> but the
potential for conflict both within the various legislations and between federal
and state Houses of Assembly is a disadvantage. It can be said that, like
legal pluralism, the legislative federalism has been more of a restrictive

factor in the enjoyment of ratified human rights by individual Nigerian

242 This shall be seen in the relevant chapter in this thesis.

243 S2(2) Constitution of the Federal Republic of Nigeria 1999, Nigeria shall be a federation consisting
of states and a Federal Capital Territory. the central or federal house of Assembly has jurisdiction to
legislate on some issues exclusively, in other cases concurrently with the states house of Assembly
while some legislations are within the jurisdiction of the state houses of Assembly has the jurisdiction
to legislate on some issues, exclusively, The Exclusive list is found in Item 61, Part 1, Constitution of
the Federal Republic of Nigeria 1999.

244 Agbede (n 212 above) 3-5. S2,3 and 4 CFRN 1999, the Nigerian state is a federal one with capital
in Abuja and other 36 states, by S4, legislative powers are shared by the Federal and other States
houses of Assembly in order of Exclusive and Conclusive lists with the local government having
powers to make bye laws.

245 Unpublished: CC Njoku ‘The role of federalism in mitigating ethnic conflicts in plural societies:
Nigeria and Malaysia in comparative perspective’ unpublished doctoral thesis, University of Malaysia,
2015 40-43.
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citizens, particularly in terms of the practice of child marriage.?#¢ This is
because the children whose lives are controlled by cultural and religious
practices which feature more in the areas of personal or family law247 and
the issue of religious marriage fall under state legislative jurisdiction in

Nigeria.248

In the North of Nigeria, Islam is religion, practice and law,249 and the fact
that its provisions control legislation, social practices and even the
application of legal provisions and human rights in that region is
undisputed. As an example, the primary problem in the issue of
marriageable age as prescribed by international human rights provisions
and the domesticated Child Rights Act in Nigeria is its incompatibility with

Islamic provisions.250

In theory as well as in real and practical terms however, the federal
government has the ultimate responsibility to ensure that human rights are
respected in the country,?5! and while the federal versus state dilemma does
exist in Nigeria, regional or even domestic state laws cannot be invoked to
justify the non-implementation of international human rights.252 [t is in this
context that Braimah and Fayokun blame the government of Nigeria for the
denial of women’s rights and the protection of the girl child against child

marriage in Nigeria.253

Since in Nigeria, this particular problem on child marriage and national

versus state legislation is related to the understanding of sovereignty in

246 Braimah( n 153 above) 485

247 Fact Sheet No.23, Harmful Traditional Practices Affecting the Health of Women and Children at
http://www.ohchr.org/Documents/Publications/FactSheet23en.pdf (accessed 21 January 2017). (n
213 above)2. IT Sampson Religion and the Nigerian State: Situating the de facto and de jure frontiers
of state-religion relations and its implication for National security’ (2014) Oxford Journal of Law and
Religion 312.

248 Jtem 61, second schedule on exclusive list in the Constitution of the Federal Republic of Nigeria,
1999. By the Nigerian Constitution each state has the power to make laws on the issue of marriage
which for the North is Islamic law type, in actual fact by its provision the central government is ousted
from legislating on such state jurisdiction matters.

249 JA Yakubu The Dialectics of the Sharia Imbroglio in Nigeria (2003) 3, although the provisions of the
Constitution still applies as it does in the other part or states of the Country.

250 Braimah (n 153 above) 485.

251 ] Zarifis ‘Rights of Religious minorities in Nigeria’ (2002) 10 Human rights Brief 22

252 Vienna Law of International Treaties. Zarifis as above

253 Braimah(n 153 above) 474-488. Fayokun (nl11 above)460-470.
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terms of the application of international human rights treaties254, it touches
on the issue of the relationship between international and domestic law.
Oyebode,2>5 in the attempt to describe this relationship, explains that it is a
mutual one and that international law is dependent on the domestic

Constitution and legislation to thrive.

International law is a source of law in Nigeria but its application is not
automatic25 and even after it has been domesticated, the nature of the
country’s legislative federalism can still pose challenges to the realisation of
the entrenched rights.257 This has relevance for this thesis because the
majority of the laws which prohibit child marriage and sexual abuse of the
girl child are found in international human rights instruments but their

accessibility for citizens is an internal or domestic state issue.258

The domestication of international human rights as a legislative issue is
affected by the peculiar legislative jurisdiction that exists between the
federal and state legislatures in Nigeria. This is a salient feature of the issue

of child marriage in Nigeria which calls for reform.25°

Nigeria’s federalism also affects the issue of jurisdiction on the involvement
of the courts or access to justice in the enforcement of the rights of the girl
child on the issue of child marriage.260 This is in connection with the
existence of federal and states courts and their jurisdictions on the
enforcement of fundamental human rights of citizens or the relevant judicial

procedure.

In light of the above, the solution to the problem of child marriage in Nigeria

can be seen to lie in the application of the law to, in the reform and or

254 Braimah (n 153 above)475. The particular problem has to do with marriageable age in some
international human rights treaties, its domestication is the contentious issue.

255 Qyebode (n 147 above)2.

256 S12 Constitution of the Federal Republic of Nigeria 1999

257 J[tem 61 Part 1, second schedule as expounded in Braimah(n 153 above)

258 This procedure depending on the practice of particular state may be monism or dualism, like in
the case of Nigeria which requires that they must first be domesticated based on the fact that
international and domestic law are different orders, this theory of dualism is the one strong obstacle
to the enforcement of human rights treaties in Nigeria especially the CEDAW and CRC.

259Braimah (n 153 above)475.

260 The constitution makes provision for federal and states high courts separately, each with its own
jurisdiction or sphere of influence. This however may create conflict.
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harmonisation of the existing provisions in a bid to control human
behaviour. This is the connection to the sociolegal theory under which head

this federalism theory is discussed.

Eliminating the conflict between laws which allows for the perpetration of
child marriage through legal harmonisation and reform will clarify the
stance of child marriage in Nigeria and assist in the elimination of the

practice.261

2.5 Theoretical synthesis and application

The thesis utilises an integrated combination of theories. Feminist theory,
rights theory and sociolegal theory are the principal ones, with additional
aspects addressed appropriately under these headings. African feminism is
dealt with as part of feminist theory, while the discourse on universalism
versus cultural or religious relativism, sovereignty, monism and dualism are
integrated in the discussion on rights theory, and legal pluralism and
federalism in that on sociolegal theory. This is not because these aspects are
compartmentalised as such in reality but purely with a view to obtaining a
better understanding of trends in the thinking on the issue of child marriage

in Nigeria within the context of the thesis.

The feminist assumption that the girl child is subjected to sexual abuse and
child marriage as a result of the patriarchal system in society which
promotes male domination and assigns women the role of second class
citizens is essentially about the issue of power whereby men assert their

superiority and authority over women.262

The radical feminist proposes that the ideologies, mind-set and perceptions
of women need to change if they are to attain equal status while the liberal
feminist goes further by linking this problem to law, stating that the

perception of women is structured in society and can be found in legal

261 L J Mcmanaman ‘Social Engineering: The Legal Philosophy of Roscoe Pound’ (2013) 33 St. John's
Law Review 8. U Naiz ‘Violence against women in South Asian Countries’ (2003) 6 Archives of
women’s mental health 173, the co- existence of different laws permit this.

262 Bunting(n 25 above)9
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provisions.263 This link to the law ushers in the issue of rights and thereby

rights theory.

Since society’s discrimination against women and girls is often excused on
the basis of cultural and religious norms, the rights theory discourse
necessarily includes the issue of universalism versus cultural relativism.
Child marriage is a matter involving age, gender, marriage264 and sex which
are all global human issues but subject to different cultural perceptions.
Along with the girl child in terms of the definition of children and childhood,
these are matters of rights, culture and religion and their associated social,

legal and cultural constructs.265

In some societies, these are private personal issues within the family and
controlled or regulated by culture and religion. In such cases, particularly in
African society, they are dealt with in terms of group interests rather than
those of the individuals involved. This is in contrast to the culture in
developed countries where they are the private issue of the individual or

couple alone.266

In communities regulated by religious groups, there is often resistance to
intervention by the state. This is particularly the case in Islamic

communities where Islamic law has the status of divine law which regulates

263 PE Okeke ‘Reconfiguring Tradition: Women’s rights and social status in contemporary Nigeria’
(2000) 47 Africa Today 51

264 EI Nwogugu Family Law in Nigeria (1974) Ixxviii, 23-25. Marriage is a universal institution
recognized and respected all over the world, it is a social institution governed by the social and
religious norms of society.

265A Atsenuwa Constitutionalism and legal feminism: Stepping stones or impediments on the long
road to freedom for Nigerian women? 2011, 7. All laws in Nigeria customary, Islamic and English meet
or converge in one document, the Nigerian Constitution which is the supreme law and recognises
these other laws in its provisions. This is the Nigerian legal pluralism, whose major problem however
outweighs its advantage of multiplicity of diverse laws, as it makes room for different contradictory
and conflicting provisions of what the law on a particular issue is at the end of the day. From
Ratification to implementation: A state capacity needs assessment on domestication, implementation
and monitoring of the African Unions protocol to the African charter on human and people’s rights in
Africa on the rights of women, July 2009.

266 Child, Early and forced marriage: A multi Country study of Women living under Muslim laws, 2014
being a submission to the United Nations office of the High Commission. In some societies, like in the
North of Nigeria, the girl child is a female who only has to be married off and serve her husband by
satisfying his sexual needs and bearing children. The dictates of culture and religion views that the
girl child is of age when she shows signs of maturity or puberty, that is she can be seen to be ready
for child bearing and taking care of the home when society views her as ready and not by a particular
age or law, it is also the fathers responsibility to settle her in marriage, not her choice, universally
however, it is an issue of personal choice and consent which requires personal capacity. B Abegunde
‘Gender Inequalities: Nigerian and International perspectives’ (2014) British Journal of Arts and Social
Sciences167-170

70



every aspect of life in the community and which cannot be changed,
modified, subdued or brought under the control of secular laws,267 although
some Muslim scholars argue that once Islamic law is acknowledged by

secular law, it loses its divine status.268

This dilemma can be seen very clearly in the context of child marriage in
Nigeria, with Muslims being adamant that the state has no right to intervene
in any way in Islamic marriages, and particularly on its legislation.26°
Conflict of law becomes a challenge however when the same adherents turn
to the provisions of secular laws and legislation to support their argument,
an argument which still denies the human rights of the girl child and affects

the development of society.270

In articulating this, Spinner agrees with Rawls’s contention that while
religious people seek to impose their way of life on others, there has to be
justice, equality and stability spearheaded by government to ensure that
individual interests are not sacrificed at the altar of group interest. This
necessitates widespread agreement on the principles of justice which in turn

can intrude considerably on the terrain of conservative religions.27!

A rights based approach is useful because the language of human rights
allows legitimate claims to be articulated with moral authority. It also
promotes engagement with the responsibility of the state by defining the

entitlements of right holders and the duties of the state.272

267 K Abou El Fadl ‘Islam and the Challenge of Democracy’ Boston Review
http://bostonreview.net/archives/BR28.2 /abou.html (accessed 8 November 2016. See also the same
article (2005) 1 Journal of scholarly perspectives 3.

268 As above.

269 Like item 61, part I 1999 CFRN

270 Braimah(n 153 above) 474-488

271 Jeff Spinner ‘Liberalism and Religion: Against Congruence’ (2008) 9:2 Theoretical inquiries in law
553. He believes that wider agreement is unattainable and that the better route to stability is through
extensive agreement on decision making procedure. Since Rawls believe that religion is a complete
way of life as it informs people about how to live their lives, in his believe like Islam for example in the
case of child marriage in Nigeria, try to impose their moral code on others or the state (in a way, the
Nigerian law may already be so, in the instances of their argument in support of child marriage, the
problem is how religious people can retain their comprehensive views while agreeing to a shared
political conception of justice, so no one religion is able to impose its doctrine on others.

272 S Goonesekere ‘A Rights- based approach to realizing Gender equality’ in cooperation with the UN
Division for the advancement of women. Other approaches lack this unique characteristic.
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Since this is about giving effect to the ratification of international treaties, it
raises the issue of the domestication of ratified treaties in Nigeria.273 This is
irrespective of the fact that child marriage is argued to be a religious
practice in Nigeria and that its abolition would amount to disregard for
Islamic values, an infringement on the right to religious freedom and a
contravention of the legislative jurisdiction of the federal government of
Nigeria.2’4 These allegations engage the issues of relativism, sovereignty,
domestic laws and legal systems, including the particular case of Nigeria’s

federal system.

International human rights have provided not only for the protection of the
girl child based on the best interest principle, particularly in terms of her
capacity (age) when it comes to marriage, but also the protection of her right
to non-discrimination (referred to as equality by Rawls),275 dignity (in terms
of her consent to the marriage and sexual intercourse) and development.
The principle of the margin of appreciation could also be reviewed to see how

it can be applied in the Nigerian context.

Even without categorically insisting on eighteen as the minimum
marriageable age, the unacceptability of giving eleven, thirteen or fifteen-
year-old girls out in marriage is glaringly obvious. The conjugal and parental
responsibilities and expectations associated with sexual intercourse, child
bearing and child rearing is beyond the capability of girls at such a tender
age.276 Rawls sees the need for a point of convergence between individuals,

groups and the state to resolve the issue of equality versus responsibility.277

Given that child marriage is a social problem and that the research looks
into the role of law in its persistence, particularly through the conflict of

laws, the sociolegal approach of considering the law in relation to other

273 S12 Constitution of the Federal Republic Nigeria 1999

274 The Right to freedom of Religion and Assembly, also item 61 Part I CFRN 1999.

275 Rawls(n 75 above) 38

276 ‘Child marriage, Child protection from violence, exploitation and abuse’ August 29 2016 UNICEF
http://www.unicef.org/protection/ 57929 58008.html (accessed 8 November 2016). ‘Early marriage,
Child spouses’ Innocenti Digest No 7 2001 Unicef Florence Italy.

277 Spinner (n 266 above)553
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factors in society is a necessary and important one.2”8 Sociolegal theory sees
international law as written law as opposed to law in action, in other words

its implementation at local levels.

Focusing on Nigeria, the thesis examines the ways in which countries have
addressed the issue child marriage by using international law as a model
and instrument for social change.2’? This is the fundamental approach of
the sociolegal school of thought which seeks to assess the functioning of the

law in the society since it sees law as a mechanism for social engineering.280

This thesis holds that by and large states are primarily responsible for
securing the rights of those under their jurisdiction in line with international
law through its domestic laws and efforts of the judiciary. However, it also
takes a subtly comparative approach by examining the situation in other
states and how they respond to international law. Overall, the thesis makes
use of feminist theory and rights theory through a sociolegal comparative,
analytical, descriptive and exploratory methodology to explore how laws can

be used to abolish child marriage in Nigeria in a bid to protect the girl child.

2.6. Postulation

In light of the foregoing discussion, and particularly the earmarking of law
as a tool of social engineering, a workable theory or approach which this
thesis proposes to dealing with the scourge of child marriage in Nigeria is
one of specificity and clarification. It is both necessary and meaningful for
specific legislation explicitly prohibiting child marriage to be promulgated
and existing provisions on related issues to be clarified if the law is to be

effective in protecting the girl child.

278 McManaman(n 256) 8

279 Countries like India, Malawi, Zambia, Kenya and UK and some part of the US

280 LW Potts Law as a tool of social engineering: The case of the Republic of South Africa’(1982)5 B.C.
Int’l & Comp LR 2. SA Gochhayat ‘Social Engineering by Roscoe Pound: Issues in Legal and Political
Philosophy’ (2010) 1.
https://papers.ssrn.com/sol3/papers.cfm?abstract id=1742165&download=yes (accessed 21
January 2017). M Salter & J Mason Writing law dissertations- An introduction and guide to the conduct
of legal research (2007)1-5
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This will necessarily entail harmonisation of laws and legal reform. This
thesis concludes that it is of utmost importance that all provisions on
related issues in Nigeria be clarified and where necessary reformed to allow

the law to perform its functions in terms of protecting the girl child.

In order to ensure a good understanding of how rights, culture and religion
play out in Nigeria, some background information about the country is

necessary.

2.7. Nigeria

Nigeria is a West African country located between Benin and Cameroon on
the Gulf of Guinea on Africa’s west coast. The state capital used to be Lagos,
close to the sea and one of the busiest cities in Africa, but has since been
moved to Abuja, a city in the heart of the country.28! The population of the
Country is largely rural with 63% of the population living in rural areas, at

present 45% of the country’s population is younger than fifteen years.282

With over 167 million people, Nigeria is the most populous nation in Africa
and consists of 37 states.283 The official language is English, an inheritance
of British colonialism, but a pidgin variant of the language, otherwise known
as broken English, is commonly spoken informally while the widely spoken

indigenous languages are Hausa, Yoruba and Ibo.284

A map illustrates how the country is divided into the three sectors of North,
East and West. The North is home to the Hausa and Fulani people, while the
Yoruba are indigenous to the West and the Igbos and the Calabar/Efik to
the East.285 Nigeria is a country of over 250 diverse ethnic groups, including

the Hausa, Fulani, Yoruba, Igbo, Ijaw, Kanuri, Ibibio, Tiv and Nupe, who

281 Nigeria Country Profile, UNICEF website, see also S2 CFRN 1999

282 Child survival in Nigeria: Situation, response and Prospects, key issues, 2012

283 Nigerian population commission 2011. S3 Constitution of the Federal Republic of Nigeria 1999.

284 Nigeria Country profile, UNICEF website, although each of these tribes have several ethnic groups
within them that are different, distinct and have their own language too like the Ibira, the Efik, the
Ibibio, Ondo, Ekiti, Egba, Benin, Edo etc.

285 [T Sampson ‘Religion and the Nigerian State: Situating the de facto and de jure Frontiers of State—
Religion Relations and its Implications for National Security’ (2014)3 Oxford Journal of Law and
Religion 311-312
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speak many different languages and dialects and contribute to the diversity

of tribal cultures and religious affiliations in Nigeria.286

Every tribe and ethnic group has deeply rooted cultural beliefs and
attitudes, irrespective of whether or not these are related to the religion they

practice.287

Nigeria is a religiously pluralistic state where the citizens practice a number
of religions as a fundamental human right,288 although constitutionally, it is
a secular country.289 The three major religions are Islam, Christianity and
traditional religion, with Islam and Christianity playing an important role in
the development of millions of Nigerians. The practice of these religions

seems to follow ethnic or geographic lines which implies a tribal basis.29

The Hausa are predominantly Muslim followers of Islam and the Igbos
predominantly Christian, while there is a mix of the two religions among the
Yoruba.?91 Regardless of their chosen or recognised religions, the three
tribes still also practice their traditional religions to the extent that the
combination sometimes makes it difficult to determine whether a practice is

Islamic, Christian or traditional.292

Nigeria has a hierarchical social structure with clearly defined roles for men
women and children, and religion is clearly dominant in shaping community
values. This is central to how Nigerians identify themselves,293 as evident

from the fact that social life traditionally revolves around ceremonies and

286 As above

287 ‘Child survival in Nigeria: situation, response and prospects. Key issues’ 2002- Policy projects/
Nigeria- Usaid publication. Inadvertently albeit unconscious these attitudes and beliefs result in
practices harmful to the survival of children and women, most of these practices are gender related.
288 S38 (1) Constitution of the Federal Republic of Nigeria 1999

289 S10 Constitution of the Federal Republic of Nigeria 1999

290 AA Okebukola ‘Synopsis of Religion and Child abuse: The Nigerian experience’ (2012) 3
Mediterranean journal of social science 147.

291 Yushau Sodiq ‘Can Muslims and Christians live together peacefully in Nigeria’ (2009) 99 The
Muslim World 646

292 As above

293 MC Green Religion ‘family law and recognition of identity in Nigeria’ (2011) 25 Emory International
law Review 947
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public performances. Even dress, a strong cultural facet of the people, is

largely influenced by religious affiliation, particularly in the North.294

Nigerian society is a religious one as is evident from the astounding
development of religiosity over the past twenty years in terms of the time,

resources and effort devoted to religious practices.29>

Religion in the country appears to be tribal or even geographical, with Islam
being predominant in the northern region and Christianity among the Igbos
in the south east, while in the south west the Yoruba practice both Islam
and Christianity.29¢ In fact in this part of the country almost every family

has relatives who are members of one of these religions.297

More Nigerians are adherents of Islam and Christianity than of traditional
African religion, and the two religions compete for political leadership and
status, as evidenced by the observance of religions festivals as public
holidays, recognition of prayer days, and government calls to prayer in
public programmes.298 Working hours in the North are structured around
the fact that Friday is the Muslim day of prayer, although Yoruba states in

the south also recognise the day of prayer in the same way.299

Nigeria’s legal system is believed to have had a religious foundation since
the invasion of the British.300 With English common law representing
Christianity, Islamic law representing Islam and native laws representing
traditional religion, these three systems continue to operate side by side and

are all recognised by the Constitution.301

294 Dresses and social etiquette Abuja City.com at
http://www.abujacity.com/abuja_and beyond/dress-and-social-etiquette.html, accessed on 21
January 2017. Religion and Culture in Nigeria, 2012, Embassy of Nigeria Russia, cued from the
internet

295 Sampson(n 280 above) 311. Ibrahim and Toure Ethno religious conflict in Northern Nigeria, 2003,
the Nordic Africa Institute.

296 As above

297 ‘Religion and Culture in Nigeria’ 2012 Embassy of Nigeria Russia

2% Eyene Okpanachi ‘Ethno religious identity and conflict in Northern Nigeria’ 2012 at www.cetri.be
299 As above. Each political party choses its leaders or candidates based on their religions, for example
if the presidential candidate is a Muslim then the vice or running mate will be a Christian and vice
versa.

300 As above

301 Sodiq (n 291 above) 646.
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Nigeria is a federal country where different laws and circumstances apply in
different states,302 and because of the diversity of beliefs and particularly the
competition between Islam and Christianity which has spread into the
political and legal sphere, longstanding religious and ethnic tensions are

pervasive.303

The foregoing is all evidence that Nigeria is a multi-ethnic, multicultural,
multi-religious and multi-legal society in which the various religious
practices and norms are recognised by the law.304 The link to this is the fact
that Nigeria is a hierarchical society where age and position garner
respect305 can be said to be a cultural feature which is not alien to any of
the religions practiced and is proof of the intimate relationship between

religion and the formation of human social groups.306

Regrettably, one would not be mistaken in concluding that the country is
also a deeply divided state in which major political, social and even legal
issues are vigorously and sometimes violently contested along the lines of
complex ethnic, religious and regional divisions.307 The current situation in

terms of child marriage is one of such example.308

Cultural practices are undeniable progressive yet culture is sometimes cited
as grounds for various forms of abuse against women and children.3%9 The
same can be said of religion, particularly the religiosity of Nigerians, where
the link between religion and certain motivational values, both moral and

legal, coupled with the significant impact of religion on cultural beliefs and

302 S2 CFRN 1999

303 Musa Usman Abubakar ‘Criminal Law and the rights of the child in Northern Nigeria’ 2012 Legal
studies research paper

304 As above

305 ‘Nigerian society and culture’ Embassy of the Federal Republic of Nigeria Bucharist Romania
http://nigerian-embassy.ro/about-nigeria/culture/ (accessed 21 January 2017).

306 Kwintessential website

307 Eyene Okponachi, Ethno religious identity and Conflict in Northern Nigeria, 2012, www.cetri.be. It
is clear that culture and religion are closely knit and in Nigeria interwoven, interlinked and with a
deep influence on the political and social structure of the society.

308 Braimah(n 153 above) 475

309 Yvonne Rafferty International dimensions of discrimination and violence against girls: A human
rights perspective’ (2013) 14 journal of international women’s studies 3.
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practices, means that almost everything good or bad has its basis in

religion.310

In light of the fact that religion is a source of cultural rules and order, the
primary force organising the world view, values and decisions that drive
culture and are critical for its future,3!! and in Nigeria a form of law in itself,
it warrants analysis, particularly in terms of its role to this day in the

practice of child marriage in Nigeria’s North.312

While it is known that religious norms impose patriarchal regimes that
disadvantage or discriminate against women, the manifestation of violence
against women, although a global issue, is also shaped by the values and
circumstances in particular countries, some of which have been entrenched

in the secular laws of states.313

This thesis focusing on the Nigerian context follows this line of thought, in
the perception and treatment of the girl child and particularly in terms of
conceptions of childhood and age and their role in the continued practice of

child marriage.

2.8 Summary and conclusion

Applying liberal feminist and radical feminist theory, the thesis approaches
the problem of child marriage in Nigeria as a situation brought about by the
patriarchal perception of women and girls in society which has been
structured into law and argues for a change through re-imagining mind-set
and perception of women and girls through specific legislation and reform of

law, amongst others.

Rights theory is applied in the thesis to position child marriage as an

infringement of the rights of the girl child through sexual abuse. The

310 N Tarakeshwar et al ‘Religion an overlooked dimension in cross cultural psychology’ (2003) journal
of cross cultural psychology, 377, 379

311 As above. P Hefner ‘The spiritual task of religion in culture: An evolutionary perspective’ (1998) 33
Journal of religion and science 535

312 Although it is the laws of Nigeria that is the focus in this thesis

313 Clifford Geertz ‘Religion as a cultural system in The interpretation of cultures: Selected Essays’
1993 89.
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practice being argued or defended as cultural/ religious relativism. This
practice is specifically coined out as sexual relativism as it displays the
dominating cultural belief and law of men’s sexual rights in homes and

marriages.

Being a rights issue, it holds the Nigerian government accountable for the
fulfilment of its obligation to protect the rights of the girl child under the
provisions of ratified international and regional human rights treaties. The
issue of accountability raises the connection of sovereignty and the theory of
dualism and monist in the application of international human rights in the

domestic terrains of member states.

The foregoing are matters or issues of law. Hence, this lays the foundation
for the sociolegal approach which focuses on the nature of law and its
function as a social engineering mechanism for the protection of the girl
child in Nigeria. It therefore looks at the Nigerian pluralegal system and
federalism as a charactering nature and function of law on the issue of child

marriage.

This theory argues that the law, and by extrapolation human rights, is
binding, not by virtue of its source or origin, whether divine or moral,
domestic or international, or its form, whether codified or not, but because it
relates to human beings irrespective of sex, gender, age or race. The thesis
however argues that it is expedient for the law to have a reference
framework that renders it accessible as well as supportive of the
development and advancement of society, and as such relevant for its

purposes.

This thesis is based on the assumption that the legal system of Nigeria
provides a conducive atmosphere for the practice of child marriage because
its laws are not sufficiently protective of the girl child. The reason for this is
the discriminatory nature of certain of the country’s legal provisions due to
their foundation in the patriarchal system that dominates the plural legal
systems of customary, Islamic and statutory laws in the country as

recognised by the Constitution.
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Nigerian law also contains confusing and conflicting provisions which make
its stance on child marriage unclear, particularly in terms of marriageable
age and sexual intercourse, issues which have already been determined by
the culture and religion adhered to by a large proportion of the Nigerian
population. The thesis takes a sociolegal approach by examining the role of
the law in the continued practice of child marriage in Nigeria plays in the
problem, and by proposing a theory of specificity and clarification as an

instrument for the same law to resolve the issue.

80



CHAPTER THREE

Child marriage in context

3.1 Introduction

The Chapter covers eleven sections. The first section is the introduction; the
second section is on sexual abuse in context. The third section discusses
the girl child. The fourth section discusses the institution of marriage. The
fifth section covers a range of the general perspectives on child marriage
including unions similar to child marriage in some other jurisdictions. The
sixth section discusses the legal aspects of child marriage. The seventh
section discusses child marriage in Nigeria: prevalence and causes. The
eighth section discusses a case study of child marriage and the sexual
experience of the girl brides in Nigeria. The ninth section deals with the
effects of child marriage. The tenth section deals with sociological solutions
to child marriage, this includes a section on utilising customary law to
discourage the practice while the last section is the summary and

conclusion.

The purpose of this chapter is to discuss child marriage by analysing what it
means and the issues and concepts that surround it, particularly from the
perspective of sexual abuse which is the focus of the research. It attempts a
thorough discourse on child marriage as a background to the research and
concludes with a sociological attempt to eradicate it before the discourse of
legal issues and legal attempts at its eradication in the last chapters of the

thesis.

3.2 Sexual abuse in context

The African Charter on the Rights and Welfare of the Child (ACRWC)

mentions harmful cultural practices or discriminatory customs involving sex
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and expressly refers to child marriage as a prohibited practice.! The charter
makes provision for the protection of children against sexual abuse.?2 The
United Nations Declaration on the Elimination of Violence against Women
defines the sexual abuse of female children, marital rape and other

traditional practices harmful to women as violence.3

Abuse is the improper use or treatment of an entity, often for unfairly or
improperly gained benefit, and takes many forms including physical and
verbal maltreatment, injury, assault, violation, rape, unjust practices,
crimes and various other form of aggression.* Abuse is an intentionally cruel
or violent act of ill treatment that can cause harm or have damaging effects

on the safety, wellbeing or dignity of a person.>

In the case of a child, it includes treatment that can harm the child’s
development in any way.6 It is any action by another person that causes
significant harm to a child.” Accor