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Abstract
The focus of this research is to explore and propose philosophical ideas for a just resolution to

the Zimbabwean land redistribution debacle. The work will evaluate land redistribution and
expropriations in terms of redistributive arguments such as the resources and entitlements’
arguments, and social justice perspectives. By evaluating these different conceptions of justice
the research attempts to respond to the complex demands of addressing the Zimbabwean land
redistribution. Human life is made up of different facets that include social, political, and
economic aspects: these have to work together in order to enhance human beings’ well-being.
Land redistribution should be multifaceted, thereby increasing holistic human justice, rather than

focusing on one aspect of justice.

The study endeavours to establish that the land redistribution policy should be one of the
instruments through which various forms of social injustices and inequalities emanating from
social, economic, and political biases can be eliminated. In this regard, this research intends to
propose a Land-Based Compromise (L.B.C) as a way of addressing anomalies emanating from
land redistribution. The L.B.C is to be perceived as a platform where both reconciliation and just
rectification can be achieved. Reconciliation is necessary for promoting good social relations and
cooperation, while rectification of past injustices helps in establishing equality by encouraging
better livelihoods of all. In this endeavour, the L.B.C will premise some of its arguments from

Nozickian Entitlement Theory and the Capabilities Approach.

Also in addressing social ills, the L.B.C imports ideas from traditional African thought systems

and practices of addressing past injustices through social therapy in order to repair relations and

restore justice. This ‘social therapy’ encourages informed participatory and inclusive efforts in
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the communal rebuilding process. In the end the research asserts that justice is a social process

built around relations that allow people to live lives they can value.
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Chapter 1

Introduction

1.1. The Land Redistribution: The matter in Question®
The subject of ‘land redistributions’ in Zimbabwe is highly contentious: not surprisingly there

has been no agreement on the rights and wrongs of this issue. The Zimbabwean land
redistribution, characterised by land expropriations, both colonial and post-independent, raises
questions on redistributive patterns, what is to be redistributed, for whom, and for whose benefit.
The study observes that Zimbabwean land redistributions - and in particular the Fast Track Land
Redistribution of 2000 - has caused divisions, breakdowns of relations, conflicts, violence, and
bloodshed. The conflicting parties are varied: they include, for instance, black farmers
(subsistence farmers located in arid, dry areas) versus white farmers; commercial farmers’
unions against the Zimbabwean government and rights groups versus the Zimbabwean
government. Moreover there is also conflict between political parties such as ZANU PF and
MDC, and there are also disagreements amongst scholars. In that regard, this thesis attempts to
answer the following questions: how should fast track land redistribution in Zimbabwe enhance
the lives of people or develop human well-being? Is justice being served in the arguments put
forward? And what form of justice should emanate from land redistribution? To answer these
questions, the thesis draws some ideas from philosophical arguments around the notion of
distributive justice. The study is guided by the need to establish a community that respects and

recognizes differences and that seeks to establish justice and equality among its members.

! The land ‘redistribution’ in question is the Zimbabwean Fast Track Land Redistribution which began in the year
2000. It should be noted that the land redistribution in question occurred in the arable agrarian land which was
mostly in farming areas controlled by white farmers.
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Moreover such a community needs to enhance the capacities of its members to live lives they
value and deem worthwhile.

In the light of this quest, this research seeks to propose a theoretical framework that may be used
to address contentious issues around land redistribution; moreover, it also seeks to make possible
inform policy recommendations. On the same note, the study proposes a system that promotes
and protects justice and equality in land redistribution among Zimbabweans in terms of access
and of land redistribution and ownership opportunities. In order to achieve these goals, the study
will begin by presenting the ‘historical positions’ that presumably led to the Zimbabwean fast
track land redistributions. In-depth discussion of some selected arguments for distribution that
resonates with the Zimbabwean land redistribution scholars will follow. The arguments
concerning distribution present different conceptions through which justice and equality may be
achieved. These arguments include the resource and rights redistribution arguments. In
discussing justice through resource and rights redistribution, the thesis will address issues that
have to do with compensation and intergenerational injustices, including issues relating to
ownership and entitlement and property rights in light of the multiple injustices that have
occurred in Zimbabwe. With regards to proposing a sustainable land redistribution the research
borrows some ideas from the Entitlement Theory, in particular that of Nozick (Nozickian
Entitlement Theory, N.E.T) and the Capability Approach (C.A) to offer philosophical bases, and
support a form of Land Based Compromise (L.B.C). The work will also consider the differences
that exist between the two theories (N.E.T and C.A). The L.B.C would be an agreement or
compromise that aims to resolve inequalities, and injustices that have occurred as a result of land
redistributions in Zimbabwe. The L.B.C will also provide a platform through which a new

dispensation with regard to land relations can be established.
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1.2. Research Question
In which ways do the Capability Approach and Nozickian Entitlement Theory help to clarify the

notion of distributive justice in ways relevant to the issue of Land Redistribution in Zimbabwe?

1.3. Objectives
The major objectives of this work are:

To critically analyse the arguments for land expropriations in the pre- and post-
Zimbabwe independence years;

To expose the methods and moral implications of land expropriations;

To make a critical assessment of the concepts, ‘capability approach’ and ‘Nozickian
entitlement’ as integral to a necessary humanizing system in Zimbabwean land
distribution;

To present the fact that the two concepts, Capability Approach and Nozick’s Entitlement
Theory are distinct yet they both enrich perspectives on Zimbabwean land redistribution
and assist in analysing issues connected to the land redistribution.

To proffer a holistic and situated Land-based Compromise (L.B.C) system. The L.B.C is
a suggested framework for a sustainable land relations policy that respect justice and
equality;

To contribute and add to the existing corpus of literature in the area of social and political

studies addressing land problem issues.

1.4. Area of Investigation
Owing to the fact that this study will deal with issues such as justice, equality, and social

arrangements within the broader discourse of Zimbabwe land redistribution, it is prudent, then, to

mention that the study falls within the area of Social and Political Philosophy. According to

David Miller (2014), both social and political philosophy reflects upon the individual life,
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collective life and institutional organization of people in a society. Furthermore both areas of
philosophy attempt to analyse and interpret principles such as justice, freedom, equality, and

multiculturalism among others, while applying them to existing social and political institutions.

1.5. Context of the Discussion: Redistribution and Phases of Zimbabwean Land
Redistribution: The Background.
Understanding the term redistribution is pertinent. The term will be used to refer to rearranging

or changing land distribution and ownership in Zimbabwe. In the philosophical sense, the term
refers to allocation of goods according to what people deserve (van Parijs: 2007, 683). The
allocation of goods and in the Zimbabwean sense, allocation of land, is always a contentious one.
How the allocation is to be designed, reallocation for whom and of what, are always issues that
are difficult to solve. In Zimbabwe, the allocation of land (land expropriation) has been
influenced largely by actions of the government of the day. For example, during the colonial
period, the Rhodesian? agricultural land was divided along racial lines with the white farmers
being awarded large tracks of land in arable, high rainfall areas; while on the other hand the
blacks were allocated small plots or land in arid, low rainfall areas. The post-colonial period saw
the land redistribution twisted in favour of blacks such that formerly white owned farms where
divided into plots shared among blacks, and only a few white farmers permitted to retain farms.
Following from the foregoing discussion, this study argues that land expropriation - or what
Diana Auret (1990, 68) loosely refers to as land distribution -is not new in Zimbabwe. Land
expropriations existed even before colonisation though then they depended on the military
strength of either the Shona or Ndebele people. These expropriations continued from the colonial

into the post-colonial period.

2 From 1896 — 1964 Southern Rhodesia, 1965 - 1979 Rhodesia, were the colonial names for Zimbabwe.
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Attention now turns to the phases of land exchanges in Zimbabwe. The focus is on three phases
that began with the colonisation of Zimbabwe. The first phase is the period between 1898 and
1979 or rather the colonial period. In this period land ownership was skewed towards the white
settlers to the extent that by 1980 there were slightly over six thousand (6000) white farmers who
owned 15.5 million hectares of Zimbabwean arable land (Auret: 1990, 72; Sachikonye: 2012,
227 — 228; Zimbabwe Land Policy: 2005, 1). According to Sachikonye (2012, 228) large scale
commercial farmers occupied 40% of the total Zimbabwean land. During the same period blacks
occupied 42% of the Zimbabwean land: this translated to 4.3 million people sharing 15.4 million
hectares of land (Auret: 1990, 71; Sachikonye: 2012, 228). Thus land redistribution during this
period was biased towards white land ownership and control of the land. Colonial land
redistribution was preceded by land appropriation which were later legitimized through
promulgation of acts or laws. For example, the Land Tenure Acts of 1930, 1951, and 1969, to
mention a few, promoted the division of land along racial lines and the confining of blacks to
Tribal Trust Lands (T.T.Ls) (Ndlovu-Gatsheni: 2009, 65). Herbst (1990, 16 - 18) observes that
the redistribution of Rhodesian land involved the use of armed force and violence in removing
the indigenes from the areas they occupied. The acts in other words supported the abrogation of
blacks’ rights to land. Anger and discontentment towards the colonial government administration

and white land occupiers resulted in the Second Chimurenga or war of independence.

The second phase of land redistribution in Zimbabwe covers the years 1980 — 1999. At the time

of independence the Zimbabwean government was committed to the policy of ‘reconciliation’

and ‘economic growth with equity through planned change’ (Chigora: 2006, 65; Sachikonye:
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2012, 229). Land redistribution during this period was marked by slow progress, largely as a
result of the constraints of the willing-buyer willing-seller condition set by the Lancaster house
Agreement of 1979. The condition resulted in white farmers not readily selling their lands:
furthermore many were only willing to sell lands in very remote areas (Sachikonye: 2012, 229).
Also the attempt balance reconciliation and economic growth accounts for the slow redistribution
of land. In that regard, the Zimbabwean government targeted resettling 162 000 households
within the first ten years: however, by 1999 only 71 000 families were resettled on 3.4 million
hectares of legally acquired former white owned farms (Auret: 1990, 76; Sachikonye: 2012,
230). During the same period only about 500 blacks had become fully fledged commercial
farmers owning commercial farms. From the statistics provided it meant about 90 000 families
still needed to be resettled. In addition to this expectation there was growing discontentment
among the general black population who expected to be resettled, and were dissatisfied with the
government approach (Sachikonye: 2012, 231). Sachikonye also notes that there was a creation
of a black bourgeoisie which was a counterweight to white agrarian bourgeoisies in the form of
ruling elite, senior government officials, parliamentarians and judges controlling farms. This was
also an issue that angered the ordinary people as well. According to Muzondidya (2009, 174)
there were sporadic white farm invasions between 1997 and 1999 by local blacks who were
dissatisfied with the government’s slow progress with land redistribution. These invasions were
harbingers of the 2000 accelerated land invasions that were championed and led by the 1966 -

1979 war veterans.

The third phase of Zimbabwean land redistribution covers the period from the year 2000

onwards. It is this phase that witnessed the renunciation of the policy of reconciliation and
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orderly reallocation of land. Rather, the land redistribution was no longer a government initiative
but a people-driven programme where ordinary landless Zimbabweans initiated invasions of
nearby white-owned farms (these invasions were later termed ‘Fast Track Land Re-distribution
or F.T.L.R) (Muzondidya: 2009, 174). The programme was also led by war-veterans and then the
ZANU PF led government supported the initiative. In turn the ZANU PF government hijacked
the programme. Closely linked to this was the fact that the government took this as an
opportunity to punish the white farmers who had been supporting the newly formed MDC party.
The Zimbabwean government thus used armed force confiscate lands (violence and bloodshed
ensued) from white farmers by targeting 5 — 10 million hectares by 2001 (Moyo: 2005, 1;
Sachikonye: 2012, 227). This was to be achieved by supporting people’s initiatives and actions
in expropriating farms: 1000 large commercial farms were occupied by invaders and by the end
of year 2004 over 225 000 families were resettled on 10 million hectares of land of formerly
white owned farms. This meant that over 6422 farms were invaded and ‘acquired’ under the
‘accelerated resettlement programme’ (Moyo: 2005, 2). It also means the affected farmers were
displaced, together with their farm workers. After the invasions, Constitutional Amendment Act
No16 of 2000 and Constitutional Amendment No 17 of 2005 were promulgated to legalise the
takeover of these farms. The F.T.L.R therefore entitled new owners of land previously owned by
white farmers who were thus were dispossessed of farming land, with fewer than 500 white
farmers remaining (Moyo: 2005, 2; Sachikonye: 2012, 227). However the F.T.L.R was hijacked

by ZANU PF after it lost the 2000 referendum aimed at changing the constitution® (Sachikonye:

® In the year 2000 the ZANU PF led government called for a referendum on the changing of the constitution of
Zimbabwe, previously based on the Lancaster House Constitution. Prior to the actual referendum the ZANU PF
government campaigned for a ‘Yes’ vote, but the outcome was that the ‘No’ vote campaigned for by the MDC
prevailed. This alarmed the government. The MDC had the backing of many white farmers and their workers. The
defeat was a wakeup call for the governing party. From thence the ZANU PF led government turned its attention to
the land question as a way of punishing the white farmers who had supported the MDC during the referendum
(Slaughter and Nolan, 2000 and Sachikonye, 2012). Also it is important to note was that prior to the referendum, the
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2012, 234): the aim was to annex the project, yet it was a people initiative. In other words the
government failed to separate party business and government business. The programme faced
stiff resistance and opposition from white farmers, commercial farmers’ unions, human rights
campaigners, opposition parties and other non-beneficiaries of the programme. Economic
(destroying economic productivity, and disturbing work areas), political and social motives
fuelled the opposition. Both Zimbabwean courts of law and regional (SADC) tribunals were
approached in order to obtain redress and regain possession of re-distributed farms. The SADC
tribunal (2007, Mike Campbell et al versus Republic of Zimbabwe) judgements were passed in
favour of the farmers as it was found that the programme had violated the rule of law. However
but the Zimbabwean government ignored the judgements. The Zimbabwean courts generally
considered the resettlements above board since they were done within the parameters of

Constitutional Amendments, Acts Number 16 and 17.

In the year 2000, the Zimbabwean government managed to attract sympathisers from the masses
of people because of the economic meltdown. It persuaded people to continue invading farms
through the statement/mantra, ‘Our land is our prosperity’. The implication was that prosperity
lies in land ownership and use (Muzondidya: 2009, 175). This was despite the fact that the
government was the major cause of the country’s economic difficulties which can be traced back
to 1997 when the government embarked on an unbudgeted plan to pay ‘war veterans’
compensation for participating in the war of liberation. This led to the devaluation of the

Zimbabwean dollar, accompanied by rampant corruption, low industrial production, and

ZANU PF government showed reluctance in embarking on a disorderly resettlement programme. In 1998 the
government actually removed some settlers who had invaded farms within the Marondera and Masvingo areas.
These invasions were largely peaceful and initiated by the people in the vicinity (Sachikonye: 2012, 234).
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deteriorating relations between Harare and the international community, including international

financiers, over investment policies (Sachikonye: 2012, 228).

1.6. Organization of the Study
This study is comprised of seven closely connected chapters. Chapter One introduces the main

discussion points for the whole study. It defines the area of investigation, sets the context of

discussion, and outlines the objectives and methodological approaches used for the study.

The thrust of chapter two is a critical discussion of the need for the current investigation into
Zimbabwe’s land expropriations. Most significantly, the chapter examines the root causes of
injustice, and of inequality both in terms of the colonial and the post-colonial Zimbabwean land
expropriations. The causes are presented in the form of arguments for land redistribution. The
arguments are divided into two distinctive eras, first the colonial secondly the post-colonial. The
colonial arguments (i.e. ‘Eurocentric’ Arguments) such as the civilisation, economic, and
absence thesis arguments argue for the categorization and ‘otherness’ of races or natives.
Further, these stances generally support colonisation of the indigenes and justify policies that led
to different forms of injustices on the natives. The post-colonial land expropriation points-of-
view on the other hand, include the historical, economic and separation arguments. These present
arguments in support of the indigenes’ repossessing land lost during colonialism. The second
chapter reveals that both the colonial and post-colonial land expropriation arguments are based

upon bias and prejudices that have led to skewed land redistributions based on ‘race’.

Chapter three focuses on an understanding of notions of justice and equality. Three arguments
concerning justice in resource redistribution are proposed. In this chapter the arguments

concerning land distribution reflect the major relevant conceptions of justice proffered in
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literature and philosophical discussions as ways of addressing injustices and inequalities, as for
example, in the skewed Zimbabwean land redistributions. Consequently, the chapter attempts to
reveal the deficits in the resource arguments. For instance the utilitarian resource argument while
promoting the happiness of the sum or general or greatest number is shown to ignore the rights
and freedoms of those in the minority who may not be part of the ‘general or greatest number’.
On the other hand, the Difference Principle (c.f. Rawlsian Distributive Theory) argues that
inequalities in social arrangements are acceptable only when these inequalities benefit the least
advantaged persons in society (Rawls: 1971, 5 - 6). However its weaknesses are that it does not
take individual needs and efforts seriously: hence it breeds a paternalistic approach to
distribution of benefits and burdens in society (Nussbaum 2000, 74; Kleist: 2010). The third
argument to be discussed is that of the Ubuntu Communitarian land distribution. Land, among
indigenous African communities of Southern Africa is a communal property that is distributed
for their own good and the good of the society at large. Thus every member of society was
entitled to use but not exchange land for commercial reasons or otherwise without the consent of
the community. Hence communal land ownership does not guarantee individual ownership and

entitlement.

Chapter four will present part of the alternative approach (to those presented in chapter 3) to
provide an understanding of justice as seen in an F.T.L.R. context. In this endeavour, the chapter
will make a critical analysis of the N.E.T. Entitlements are defined as the rights that people have
over something (in this case, resources): entitlements therefore provide tools for living. The
chapter presents the three Nozickian principles for determining entitlement, i.e. the principles of

acquisition, transfer and rectification. The first two principles advocate non-violation of others’
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rights in the initial acquiring of property and even in exchanges thereafter. In cases where this
has not been honoured, Nozick invokes the third principle, i.e. the principle of rectification to

correct the injustices done.

Following the theoretical presentation of Nozick’s theory, the chapter focuses on applying the
N.E.T to the Zimbabwean land quagmire: this implies the need to assess the kinds of land
distributions or exchanges that have occurred in Zimbabwe in the light of the N.E.T principles.
The chapter establishes that land redistributions in Zimbabwe since colonial times - and during
the F.T.L.R period - resulted in unjust and tainted entitlements. In order to correct these
anomalies the chapter turns to the third Nozickian injunction of rectification, by examining how
the injustices may be addressed. In short the chapter will make an in-depth discussion on N.E.T’s

principles and examine their relevance when applied to the Zimbabwean land question.

The chapter will also expose Nozick’s notable contribution with reference to the roles of the state
and of its citizens, especially through his notion of the ‘minimal state’. The duties and
obligations of the state will be discussed, while at the same time clarifying and guaranteeing the
rights of the citizens. It is made clear in this chapter that N.E.T mostly addresses the economic
lives (economic liberties and rights) of the people rather than political and social arrangements
(which are also necessary). In a sense N.E.T is interested in economic justice: however this is a
fragment of justice in general. Political and social justice are ignored, yet these are also
necessary if wholesome justice is to be achieved in a state. In order therefore to address this

shortcoming, the research focuses in the following chapter on the Capabilities Approach (C.A.).
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In chapter five the C.A is defined as a conceptual and normative framework that aims to promote
individuals’ functionings. For the advocates of the Capability Approach, good social
arrangements ought to enhance and promote individual potentialities and equal opportunities for
all, so that individuals in society may realize their goals (Clark: 2005, 9; Robeyns: 2016, 1,
Crocker: 2008, 3, 34; Ntibagirirwa: 2014, 271 - 272). Individuals or groups, referred to by C.A
scholars as agents, are to be responsible for and active in bringing about change so that their
values and objectives can be realized (Sen: 2000, 19). The agents are self-regarding and other-
regarding in the realization of goals. Most importantly this approach evaluates the economic
activities of the society against the economic environment by examining how the economic
conditions enable or hinder people to live lives they value (Ntibagirirwa: 2014, 272). These are

necessary components in framing a just and equal future for Zimbabwean land redistribution.

The chapter will also expose the weaknesses of the C.A, in that it does not consider historical
injustices and inequalities. The approach also does not specify where to begin when it comes to
claims of injustice (Robeyns: 2016, 16). Lastly, the approach does not make it clear as to who
should bear the burdens and responsibilities for the expansion of people’s capabilities (Robeyns:
2016, 16). According to Nussbaum (2006, 70) it should be the government. However, (Sen:
1999a) is not clear on who, how and where the burdens and responsibilities should fall. In that
sense, the L.B.C is a platform for discussions or negotiations through which expectations in
terms of land relations should be established. The L.B.C also has the role of being a watchdog
and advocate for the implementation of societal expectations. This implies that the L.B.C will be
advocating for a people-driven initiative which seeks to remedy the shortcomings of the

government.
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Chapter six proffers the Land-based Compromise (L.B.C) as a notion to be developed in this
research. L.B.C is a suggested framework developed from ideas borrowed from the Capabilities
Approach and the Nozickian Entitlement Theory in order to devise a social agreement or
contract. The L.B.C would therefore provide a compromise on how to deal with contentious
issues related to and emanating from land redistributions in Zimbabwe. The contentious issues
referred to would include historical inequalities and injustices emanating from past land
exclusions in Zimbabwe. The L.B.C is to be understood as a compromise that is a result of
informed negotiations or deliberative bargaining aimed at establishing an environment conducive

for co-existence and which will be advantageous to all stakeholders.

From the Nozickian Entitlement Theory (N.E.T), especially, the L. B. C’s obtain ideas on how to
analyse economic exchange from a historical perspective and to rectify injustices suffered as a
result of Zimbabwean land redistributions and to establish acceptable and reputable property
rights. Based on the C.A., the L.B.C will note how to deal with actual land redistribution realities
from an historical to a future-oriented system. The L.B.C will argue that compensation,
restitution, ownership, and political and economic arrangements are all a social processes. In a
sense the argument advanced is that people determine their own lives. The L.B.C will posit that
determining land ownership and rectifying the unjust transfers is best done through people-

centred negotiations and compromises.

The chapter will also present objections that can be raised against the Land-based Compromise

approach. These are as follows: the proposal radically departs from established legal forms;
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coming up with the Land-based Compromise may open up old wounds, and there are no
guarantees that such a solution will ensure that future atrocities are prevented or that social rifts
will be adequately dealt with (Minow: 2007, 621). These objections can however be countered
with the argument that negotiated settlements are always more satisfying than settlements that do
not come from the people themselves. Furthermore, since this will be a compromise and a form
of agreement it will be open for adjustments to satisfy future situations. Additionally,
international laws could be seen as not fully relating to people’s histories or experiences,
especially when caused by colonialism. Hence the L.B.C strives to relate to the real experience

of the people and address their issues through discussions.

Finally, Chapter seven will provide the conclusion to the study. This chapter aims to give an
overview of the whole project and assess the importance of the study. The conclusion will briefly
summarize the motivation for the study in terms of its institutional setting and policy

formulation.

1.7. Theoretical Framework
This research is based on a hypothetical proposition concerning an unjust life situation

emanating from Zimbabwean land redistribution. The so-called land redistribution saga in
Zimbabwe has been plagued by a series of injustices and strained land relations characterized by
deprivations, discrimination, social exclusions violation of rights and racism. In order, therefore,
to attain justice and equality in land redistributions, this research proposes the use of ideas,
utopian in nature, that come from already established philosophical stances, that is the N.E.T.
and the C.A. The framework proposed by the L.B.C. attempts to make use of some ideas from

the two theories as the foundation for a system that establishes justice, equality and sustainable
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land redistribution and human relations in Zimbabwe. However, it would be a mistake to argue
that the two theories (C.A and N.E.T) are adequate bases for a successful L.B.C, as there are
instances in which they also fail and ideas have to be imported from other approaches, either for
the sake of comparisons or for elaborating on or adding to what is already there. For this reason
the Rawlsian Difference Theory and Ubuntu system are also referred to where necessary. Apart
from that, the major attempt of the study is to advocate a system that views all people as equal,
moral and responsible, ultimately leading to choices that are human-centred for all. In other
words land redistribution policies in Zimbabwe ought to produce justice and equality for all,
rather than perpetuate and increase the injustices and inequalities of the past resulting from

flawed colonial and post-colonial land redistributions.

Since the research will be informed by the perspectives of C.A. and N.E.T., it is essential to
focus on some of the ideas that L.B.C will borrow from the two. From the C.A the idea of
understanding human life from political, social and economic liberal dimensions as key to good
human living and the promotion of human well-being is borrowed and utilized in this research.
By promoting human freedom from different human existence dimensions, the C.A framework
proposes the broad expansion of human lives. In order to achieve this, the framework allows for
analysing the various challenges that people in society must face (Sen: 1999a). Assessing and
evaluating individuals’ well-being and social arrangements, while advocating the design of
policies that result in social change is highly recommended by the L.B.C. The L.B.C advocates
reforms for Zimbabwean society in order expand people’s freedoms in political, social and
economic so as to achieve desired states of living. The L.B.C - like the C.A. - will analyse and

advocate ‘activities’ that make people’s lives more valued, e.g.in spheres involving working,
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resting, being part of a community, being healthy, among others (these are ideas propounded by
C.A. advocates such as Crocker and Robeyns: 2010, 63). In short the being and doings
(functionings) of people is to be prioritized (Crocker and Robeyns: 2010, 62 - 63). Furthermore,
the well-being of people is to be considered as an important component including people’s
opportunities to construct their own conception of good (Crocker and Robeyns: 2010, 63 — 65;
Kleist: 2010). Well-being then takes into consideration the goals, wellness, advantages to and
personal welfare of people. The C.A, therefore, advocates the removal of hindrances that may
limit people’s opportunities to realize particular and personal goals. This is another idea which
the L.B.C will borrow and make use in promoting people’s responsibility in formulating the kind
of live(s) they have reason to value. Moreover this includes the removal of political, social and
political hindrances to this endeavour. Such a position is necessary in confirming the L.B.C
proposal that land redistribution should be seen as a social process, just as much as the

determining of ownership and entitlement is.

The C.A, however, does not tackle historical injustices (Daka: 2006, iii): its sole concern is with
the present and the future, especially in terms of advocating a just society in the future. To deal
with this anomaly, the L.B.C will import ideas from Nozick’s Entitlement Theory. This is despite
the Capabilities Approach having its own entitlement theory which however, is limited since it is
descriptive and mostly concentrates on people’s ability to command resources in society through
legal means (Sen: 2010, 2, 45; Devereux: 2001, 2). On the other hand, Nozick’s entitlement
theory demands strict adherence to the economic libertarian position that respects property. In
addition, the theory emphasises the importance of understanding property ownership and

entitlement from an historical perspective. The tracing of historical exchanges is necessary in
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determining just ownership or entitlement. In cases of unjust exchanges Nozick demands
rectification. Nozick’s theory also advocates economic arrangements that are driven by respect

for economic rights (e.g. such as owning, using, and disposing of land).

From Nozick’s Entitlement Theory, the L.B.C will borrow historical analyses of transactions.
N.E.T’s proposal of three important principles or rules for justifying holding and exchanges in
society were deemed useful for L.B.C. applications. The rules are:

a. principle of justice in acquisition;

b. the principle of justice in transfer, from someone else entitled to the holding, and;

c. principle of rectification in cases of violation of a, and b.
Nozick’s proposal applies in historical contexts: it questions how holdings and exchanges
occurred in the past. In brief, Nozick’s thinking is that material distribution is by and large a free
and autonomous activity which should be based on legitimate or fair transactions (Vargas: 2010).
Furthermore, Nozick argues that the transactions ought to take into consideration the historical
circumstances surrounding the exchanges. His intention is to ascertain the legitimacy of the
transactions. In cases of illegitimate transactions, Nozick suggests that there should be
rectification of past injustices (Nozick: 1974, 155). It is this crucial issue of historically
legitimate transactions and the rectification principle that this research will partly focus on. It is
important to note that Zimbabwean supporters of the Fast Track Land Redistribution (F.T.L.R)
have arguments that are almost similar to the N.E.T. In most cases the F.T.L.R supporters argue
that land was stolen from the indigenes and now there is a need to be compensated or there is a
need to repossess the land from the settlers or their descendants. Arguments of this nature

constitute the greater part of the land redistribution discourse and narratives in Zimbabwe. It is

also for this reason that this research seeks to understand and weigh the importance of N.E.T in
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advancing or advocating for justice and equality. The L.B.C - like the N.E.T - will argue that in
order for the Zimbabwean society to have or experience political, social and economic stability
there is a need to address the past unjust exchanges in a way that is acceptable to Zimbabwean
society itself. Perhaps this complements Nozick’s notion of restitution, although he did not fully
develop the concept (Davis: 1976, 839). Nozick did not describe precisely how restitution is to
be implemented: the principle is open-ended and deserves expansion and input. Davis interprets
the open-endedness of Nozick’s proposal as implying that people should search for a way
forward that is most likely to do away with injustices (Davis: 1976, 841). Following from Davis’

argument, this research would therefore suggest a Land-based Compromise (L.B.C).

Hence the L.B.C proposes a social agreement or contract theory. This is a way of moving away
from the kind of chaos that unrestrained individualism or liberalism or exercise of uncontrolled
‘economic rights’ results in (according to the Nozick, 1974) and provides a way of fostering
common good or social justice. As such, the L.B.C proposes that social arrangements ought to
respect the opportunities that an individual has in society, i.e. the opportunity to create one’s

future and to make individual judgments (Bell: 2002, 62).

The point of departure is that people are responsible for their own lives and as such can order
how they are to live: this idea is the major thesis of the social contract theory. Social
arrangements, be they political, social or economic, are somehow a result of people or
individuals’ rational reflection and discussions upon how they want to co-exist (Habermas: 1992,
126 — 129; Bird: 2006, 108; Baynes: 2009, 544 — 545). This position does not in any way

overlook the importance of lived experience. Lived experience provides enlightenment and ideas
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of how people live, while at the same time providing necessary information for reflecting upon
on how to live in society and how to co-exist in society. As such social and political
arrangements are not a spontaneous event only - but also involve reflection and discussion on
how to exist. Discursive social arrangements, as Habermas (1992, 126) suggests, are a way of
creating an acceptable society for all, through creating and ensuring the well-being of the whole
society via compromises. Such compromises are necessary as they will take care of the actions,
including a post-chaotic way of dealing with unjust situations. Society, in other words, is a

creation of individuals who constitute it.

The compromises are a result of rational discussions of various contractors, including, in
particular, representatives from different race groups, government, and civil organization
representatives, and other interested individuals or group. These will all be considered free,
equal, independent and responsible: this being an idea of agency that C.A advocates (Sen: 1985,
169; Sen: 19993, 18 - 19). This compromise is necessary to allow people to see themselves in a
better-off position than they would otherwise have been in without agreement or compromise
(Muldoon: 2009, 118; Nussbaum: 2004, 4). The same idea presented here is also very well
expressed in the Ubuntu social thinking which advocates therapeutic or correcting mechanisms
for healing past wrongs through reconciliation and agreements that necessitate social harmony
and ultimately social development. In this regard, Mangena (2015, 6) and Moyo (2015, 73) view
this system as a tool for removing biases and favouritism and as relevant for new beginnings for
societies that have been divided as a result of contentious issues. It is in this spirit of Ubuntu as

well that the research will seek to explore and apply via the L.B.C.
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1.8. Chapter Conclusion
The chapter has provided the background of the research. In addition it has highlighted and

discussed-en the broad methodological approach that will be employed in this study. Moreover
the introduction has sought to clearly state the research problem or question and the major aims
of this work. Lastly, the chapter has highlighted the major concepts and arguments to be

presented in each of the subsequent chapters.
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Chapter 2
The Genesis of Inequalities and Injustices: Analysing the Colonial and Post-Independent

Arguments for Land Redistribution in Zimbabwe.

2.1. Introduction
The claim of this chapter is that land redistribution in the form of expropriations in Zimbabwe

resulted in strained relations as a result of unequal and unjust land exchanges. These inequalities
and injustices are a result of modes of thinking that are dominant in colonial and post-colonial
land expropriations. In that regard, this chapter identifies and critically analyses arguments
linked to these land redistributions. Noteworthy is the fact that some of the arguments are
philosophical and others less so but cannot be glossed over as doing so is tantamount to creating
unscholarly and unbalanced views. Based on these points, this chapter aims to show how the
different arguments have resulted in injustices (which include deprivation, displacement,
marginalization and discrimination) both in the colonial and in the post-independent

Zimbabwean land exchanges.

The major arguments advanced in the colonial land expropriations centred on (i) civilizing the
natives, in particular Africans, (ii) establishing property laws (Absence Thesis), and (iii)
establishing capitalist economic systems. The post-independent arguments, and in particular
F.T.L.R arguments are (i) the Economic Argument whereby land expropriation will help end
poverty among blacks), (ii) the historical argument which is concerned with the indigenous
peoples reconnecting with their lost heritage, and (iii) the separation argument that advocates an
African centred philosophy and societies reflecting African values. These modes of thinking led

to the objectification and subjugation of the ‘other’. Zimbabwean land redistribution has been an
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area of protracted arguments during colonial occupation as well as the post-independence period.
The resulting land exchanges caused skewed land distributions that favoured whites during the
colonial period and blacks during the post-independent period. Since 2000 (the year when Fast
Track Land Reform [F.T.L.R] began in Zimbabwe), land expropriations targeting mostly white
owned farmlands have been on-going despite the independent Zimbabwean government’s
promises not to violate property rights, and not to compulsorily acquire properties (land
included) established by the Lancaster House Agreement (Lancaster House Agreement Annex B,
Section V, Paragraph 1; Moyo: 2016, 367). In this regard questions concerning the intentions and
nature of redistributive justice inevitably came to the fore. Questions concerning ownership and
property rights, the benefits for the community (social justice), justice and equality among others
dominate discussions and narratives connected to Zimbabwean land exchanges. In justifying the
F.T.L.R, indigenous Zimbabweans argued that the expropriations were a way of redressing
colonial land imbalances; on the other hand, white farmers protested that the expropriations were
unjustified as they violated established property rights as well as the agreement made at the 1979
Lancaster House Agreement according to which all Zimbabwean (black, white and or mixed)
were now all declared equal and their rights secured (Lancaster House Agreement: 1979, Annex
b, Section V and VI; Openshaw and Terry: 2015, 39, 49 — 50; Moyo: 2016, 367). The extent of
these disagreements have spilt over into regional courts of justice such as the SADC Tribunal. In
2008, the tribunal adjudicated that the Zimbabwean government had failed to uphold the rule of
law and had implemented discriminatory laws through the Constitutional Amendment # 17 that
argued for compulsory acquisition of farms without compensating the owners (SADC Tribunal:
2008). Despite these judgements the Zimbabwean government did not honour the tribunal’s

ruling. That being the case, the aim of this chapter is to critically explore the moral arguments
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connected to land expropriations through linking them to various philosophical opinions. The
chapter proceeds by first examining the arguments that are associated with colonial land reform;

and then by assessing post-independence arguments for land redistribution in Zimbabwe.

2.2. Colonial Justifications for Land Expropriation.
This section focuses on three different arguments that have a link to land exchange(s) in colonial

Zimbabwe and also asserts that land expropriation has resulted in skewed racial land distribution
that has caused inequalities and injustices in land holding. These arguments are all Eurocentric
justifications. The first argument, the Civilisation Argument asserts that Europeans are
intellectually superior, burdened with the duty to civilise an inferior or primitive® society, a
process to be achieved through colonisation. The second argument, the Absence Thesis
Argument posits that there was a lack of recorded and recognisable operating systems among the
colonized so Europeans (especially in this respect, the British) were justified in imposing their
own ‘known’ forms of life. The third argument, the Economic Argument, advances the idea that
there was need to fully exploit resources for the benefit of the colonisers and the colonised as
well. This meant imposing a capitalist economic system on primitive societies. Noteworthy is the
fact that the three forms of arguments draw inspiration, support and justification from some 18"
and 19" century philosophers. In fact, the ideas of the philosophers helped in shaping colonial
mentality. Inevitably, the same ideas of the philosophers also manifested themselves in colonial

practices and policies.

* Questions are raised as to the determination of whom, what, and whose categories determine advancement and or
primitiveness.
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2.2.1. Argument 1: Civilisation Argument
The civilization argument is premised upon the idea that certain races or groups of people are

more advanced than others and that it is their prerogative to introduce other races to this
progress. Related to this, Mill (1977, 122) argues that civilisation is the self-realization and self-
consciousness of a person or groups especially on how to organise and live as a society.
Civilisation has two related components. The first is progressing through stages from child-like
conditions to advanced ways of living while the second is the idea that civilisation is the
culmination of human progress with a future orientation of improving society, the world and the
individual. Yet questions arise as to which particular direction and whose progress. During the
18™ century, western progress was the only considered option. Western understanding of
religion, science, politics and law among others were considered the benchmarks of progress.
These benchmarks were then used to categorise humankind into the superior—inferior categories

with the western rated superior to the rest of the world (Boss: 2008, 586).

The superior-inferior category was supported and justified by different western intellectuals who
included philosophers, scientists and sociologists among others (Duchesne: 2002, 25; Kohn:
2012, 2). The position of the intellectuals was that the European social, political and economic
‘progress’ was above all other ‘civilisations’, so therefore the uncivilised, the ‘inferior’ who
included ‘Africans’ were to be advanced through colonialism (Boss: 2008, 586; Kohn: 2012, 4).
Tempels (1959: 114, 119) had, earlier than Kohn, averred that the Africans (Bantu), referring to
indigenous were uncivilised primitive peoples who needed to be civilised through education®.

Actually, the indigenous were considered to be living lives of savages characterised by violence

® Tempels though argue that the blacks had a form of philosophy but were not fully civilized, they still needed to
refine their way of thinking.
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(Ranger: 1967, 2; Gardiner and Davison: 1968, 12 — 13, 109). Thus the 18" Century European
aim, outside the European continent was a mission to bring the ‘other’ up to the acceptable

standards of the Europeans (Eze: 1998, 440; Serequeberhan: 1998, 67).

Based on the above, the colonial Europeans argued that it was their mission to civilise the
uncivilised who were lacking in natural law (Kohn: 2012, 4). Natural law in this case refers to
the belief that humans have innate knowledge of laws and what is good. Natural law concerns
itself with rationality, rights, morality and moral reasoning (Eze: 1998, 435 — 436). Natural law
advances the idea that humans are condemned through natural knowledge to use reason to arrive
at a common good through respecting individual freedom. This was considered absent in the
uncivilised races’ social and political organizations. For instance, Eze (1998, 439 - 440),
Serequeberhan (1998, 69) note that some European philosophers such as Kant held the view that
natives were incapable of rationality and moral reasoning. The absence of rationality among the
indigenes accounts for why they also had no sophisticated political and social institutions that go
beyond family organization (Eze: 1998, 437; Rousseau: 1986, 18 - 31). For Kant therefore,
Europeans were a superior race since they were capable of rationality and had a better
conception of rights and morality (Eze: 1998, 438 - 440). For this reason, it was necessary to

universalise western social and political organisation to the lower races.

Kant’s and western (colonial) positions are questionable and actually contradict 18™ century
Enlightenment requirements and expectations of empirical verification as opposed to mere
speculation. Colonial conclusions and positions were reached through speculation about the

natives. In opposing these colonial positions, Idowu (2006, 40) aptly asserts that every society
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has some form or way of living together. Social and political organisations are a result of
autonomous individuals rationally making decisions concerning how they are to live together
from a responsible and respectful point of view. Additionally Idowu (2006, 40) avers that there is
not one society which could have survived without any form of social control. The locals
therefore had some form of social control that also included rational discussion concerning how

they were to live. The colonialists did not understand the natives’ way of living.

Although clandestinely proposing and supporting the civilisation arguments Kant also
contradicted himself by failing to honour his own maxims that advocate respect for all people.
Kant (2008 [1785], 37, 38) wrote:

Act only according to that maxim by which you can, at the same time will that it should

become a universal law;

And

Now, | say, man and, in general, every rational being exists as an end in himself and not

merely as a means to be arbitrarily used by this or that will.
These Kantian maxims presuppose that all human beings are the same and capable of rationality.
Yet this position was not respected by colonial thinking and its earlier position on the rational
status of blacks. Furthermore, the maxims exhort the notion that human beings are capable of
rationality and making moral judgements autonomously (Thomson: 1999, 131 - 134). Any
human therefore, is an end in himself or herself and deserves respect from others and not to be
treated as a means to other’s ends (Boss: 2008, 28; Thomson: 1999, 132). In saying this, Kant
implied that manipulation and exploitation hindered individual development and decision
making, that is, they prevented people from becoming ends in themselves. The colonisers’ ideas

contradicted Kant’s utterances which proposed that all humans are to be respected and be treated

as ends in themselves. A conclusion that can easily be drawn then is that there was a deliberate
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aim of stereotyping the non-western with the aim of establishing European or western

superiority.

It is important to note that the civilisation argument or superior-inferior categories have a link
with the creation of social hierarchies and differences. Apparently this hierarchical formulation
of society is related to the social structure based on classes propounded by Karl Marx. For Marx,
class determines power relations in society. Belonging to a class depends upon property
ownership (land and industry among others), which also translates into political and economic
power. As such the powerful class which owns the means of production automatically wields
political power and subdues lower classes (Mcall: 1992, 202). The same applies to the colonisers
and the colonised. Through creating hierarchies colonisers set themselves up as the superior or
the powerful class which, through colonialism, owns the means of production, while the lower
classes, the inferior, become subservient to the superior. The crux of the matter is that these
hierarchies together with colonisation and eventual expropriation of land in Zimbabwe are all
interconnected. They were the deliberate means whereby the colonisers owned and controlled the
means of production and social structures. In saying this, inequalities and injustices eventually
emanated when racial laws and practices that favoured the colonisers at the expense of the
indigenes were promulgated. There is no doubt then that the indigenes were considered as sub-
human who could be deprived of their rights. To this Memmi (2013) summarizes the position the

natives found themselves in:

Since the native is subhuman the declaration of human rights does not apply to him;
inversely, since he has no rights, he is abandoned without protection to inhuman forces
brought in with the colonialists praxis, engendered every moment by the colonialist
apparatus and sustained by relations of production that define two sorts of individuals —
one for whom privilege and humanity are one, who becomes a human being through
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exercising his rights; and the other for whom a denial of rights sanctions misery, chronic
hunger, or in general sub humanity.

2.2.2. Argument 2: Absence Thesis Argument
The second argument that was used to justify European domination was the Absence Thesis. The

Absence Thesis asserts that there is a lack of something, or the ‘expected’ does not exist among
other races other than the Europeans. In presenting this idea, 18" and 19" century colonisers
identified two important aspects as absent, namely the absence of written evidence and the
absence of law enforcement systems® in the locals’ way of life. Idowu (2006, 36) observes that
written records articulate, legitimise, present and preserve the social, political and legal
organisation of a society. The same idea is shared by Kant who also says absence of written
evidence is a sign that the uncivilised or lower races cannot have any meaningful contribution to
scholarship (Eze: 1998, 439 — 440; Serequeberhan: 1998, 69). The colonisers presumed that the
absence of ‘their expected” written evidence and absence of ‘their expected’ law enforcement
arrangements, meant that there was no way of ascertaining and substantiating the claim that
locals were fully aware of the law and their rights or had advanced social and political
organizations. The emphasis of the colonizers was on their own superiority in the creative art of
writing. The non-existence of written material (work) in locals’ lives led to the 18" and 19"
century Europeans to deny the existence and possibility of history, law, social organization and

philosophy among the indigenes of other continents (Idowu: 2006, 37).

It is important at this juncture to explore why writing may have been considered important to the

18™ and 19" century European world. One may argue that through writing down something one

® Law enforcement systems include law courts, lawyers, magistrates, security services, conventional law making
system.
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presents, expresses, authenticates, confirms a position, certifies and articulates ideas, and
preserves and in the long run disseminates ideas (Reisman: 1990, 5). In short, writing preserves
and conveys a particular position such as entitlement, judgments, and operating procedures.
Reisman further notes that, “writing is an indispensable means for the transmission of substantial
knowledge, and for the accumulation of knowledge from generation to generation” (Reisman:
1990, 5). The preservation and transmission of information in a written form (that is in the
standard expected by the British) was absent among the inhabitants of southern Africa and the
18™ and 19" century colonisers concluded that locals lacked an important aspect of living. For
the colonisers, the natives had failed to articulate and present their social, political, and legal

systems in an ‘expected’ manner, and therefore were thought to be in need of a better system.

The importance and relevance of written evidence is reflected in the British, and other
colonisers’ respecting and honouring whatever was in written form. For example, The Rudd
Concession (1888) was evidence to the British that Lobengula had surrendered ‘his and that of
his peoples’ rights over the land they inhabited. Thereafter, the British crown through the
Southern Rhodesia’s Order in Council (S.R.O.C: 1898, Part Il, Section 7- 47 page 2 - 7)
judgement of 1898 bestowed upon the British South African Company (B.S.A.Co) the right and
duty to ‘establish’ administrative powers, policing and laws, and even maintain peace within the
colonial settlement and over and above all to resettle the locals (S.R.O.C.: 1898, Part IV, Section
82, 85, page 15). In addition, the judgement adjudicated that the land in Zimbabwe prior to
British colonisation was to be considered vacant (S.R.O.C.: 1898, 16). The judgement implied

that the land in Zimbabwe prior to British colonisation was vacant and belonged to no one since
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there was no written evidence reflecting the contrary. The judgement disregarded the locals’ land

ownership, social and political organisation.

The importance of written evidence was complemented by the Privy Council 1918 judgment
which reaffirmed and strengthened the 1898 position of the British settlers’ annexation of
Zimbabwe. The Privy Council of 1918, adjudicated on land disputes in Zimbabwe between on
one hand, the locals who were challenging the British settlers’ annexation of their lands, on the
other, the settlers who argued that they were the rightful owners of the land due to the titles (title
deeds) granted them by the colonial government (Chavunduka and Bromley: 2013, 17). The
judgements confirmed the settlers’ rights over land in Zimbabwe, and it denied the locals the
right to own land in the new colonial set-up (Chavunduka: and Bromley: 2013, 18). The
judgement confirms the idea that land in Zimbabwe prior to European occupation was
unalienated or unclaimed or basically that it belonged to no-one, it was a Terra Nullis. This was
questionable position and a point for future protracted arguments. However the British view of
Terra Nullis was challenged by Archbold Colquhoun (the first company administrator in 1890)
who argued that it was important for the occupying settlers to seek permission to possess land for
occupation from Lobengula and other local Shona chiefs’ (Chavunduka and Bromley: 2013, 15).
Colquhoun was eventually dismissed for his views, and those who came after him actually
thought that land should be taken away from the locals. All this reveals the prejudice and

disregard of locals’ rights and authority and ownership over land and administration issues.

" Colquhoun’s view reveals the fact that there was no one overall governor in pre-colonial Zimbabwe. Rather there
were a number of chiefdoms scattered around the country.
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The major point that emanates from the above discussion is that whatever is written or
documented essentially reflects or confirms a position. In this case ownership rights for the
settlers were guaranteed through the titles granted by the company. The locals who initially
‘owned’ the land had no written confirmation so it meant that there was no evidence that they
were the actual possessors. Additionally the locals had legally signed off their right to the land
through the Rudd Concession. Due to this, it was possible for the British Crown and government

to claim that the land in Zimbabwe belonged to no-one and had been surrendered to them.

Besides these judgements and pronouncements, the activities of the British colonisers also
confirm and conform to the thinking that there was absence of land ownership in pre-colonial
Zimbabwe. From as early as 1894 to 1898, the settlers embarked on free grabbing, pegging and
holding of land in Zimbabwe (Blake: 1978, 93; Chavunduka and Bromley: 2013, 17; Parsons:
1982, 181 - 183). The idea of free pegging and eventual granting of titles was premised upon on
this absence thesis. It is therefore a clear sign of disregard of the locals who had been on the land
and had their own system of land entitlement (Wills: 1985, 199). Wills (1985, 199) further
observes that the locals’ settlements within newly pegged British farms were to be undisturbed
but incorporated into the farms, largely because of the benefits that the new farm owners would

reap in the form of labour. Land rights for the locals were therefore abrogated.

The absence thesis argument and the subsequent activities of the settlers in annexing land from
the locals contradict what the 17" century philosopher Pufendorf (1991 [1673], 84) propounded.
Pufendorf proposed the First Occupancy Theory which accords ownership or entitlement to the
first person to use in whatever way a natural resource. The theory further states that there should

be no displacement of others as doing so amounts to unfair and unjust property dispossession.
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Contrary to this, the colonisers displaced ‘first users’ (the locals), through acquiring the land in
an unjust way, violating property ownership rights according to Pufendorf. Though Pufendorf
argued for ownership through non-violent and non-violation of others’ rights, John Locke, an
18" century philosopher, contradicts Pufendorf’s First Occupancy Theory. Locke (2013: Chapter
I1, Section 27), unlike Pufendorf, thought that acquiring property, especially natural resources
should be done through the use of labour and not merely from being the first to occupy a place.
In cases of land acquisition, he advocated cultivation or some other productive way of utilising
the resources as a way of claiming a particular area. He therefore doubted the indigenous hunters
or nomadic peoples’ claim as owners of the land over which they roamed as hunter-gatherers.
Locke further thought that common ownership, which characterised the non-western way of land
ownership was a primitive way of claiming property. Instead, individual and/or private property
ownership was necessary. Locke thought that the lack of written evidence of land tenure meant
that the local communities failed to attach value to land (Chapter 1V, Section 38 and Section 40).
In this sense, Locke and the pronouncement of the Privy Council of 1919 were in agreement that
the natives had no conception of private property® through failure to divide or share land
(privately) among themselves. It seems therefore that it was the Lockean acquisition procedure
which the colonisers adapted despite its shortcomings of disregarding the property rights of

others who owned and used natural property in different ways.

The Absence Thesis Argument is evidence of the colonialists’ denial and rejection of the fact
that societies have different ways of social organization, preserving and transmitting knowledge
(Solomon and Higgins: 1996, 6; Idowu: 2006, 38). The epistemology and metaphysical

worldviews of the locals were denied. Furthermore, the colonisers did not want to understand the

® Detailed discussion on property rights is on page 13.
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natives on their own terms and categories but only through European colonial categories
(Murungi: 2004, 525). In support of Solomon and Higgins, and Idowu’s view, Will Durant
(1954, 26), says that the actions and thoughts of a society (customs) are a product of a people’s
beliefs which cannot be ignored. In the same vein, Gwaravanda (2011: 148 - 150) argues that the
natives’ ways of life and thought, which were preserved and disseminated through oral traditions
were communal activities which the colonialists ignored yet they were necessary for the
colonialists to understand before disparaging the indigenes way of life. However, though this
was the case, the absence thesis reveals the prejudices and ignorance that prevented the
Europeans from realising that societies were different and have different ways of preserving,
owning and exchanging property. It can be concluded that through appealing to the Absence
Thesis the colonisers attempted to formalise land grabbing by issuing titles and disregarding the

communal land ownership practised by the locals.

2.2.3. Argument 3: Economic Argument
This section of the chapter focuses on the economic reasons that led to the colonisation and land

expropriation in Zimbabwe. The major argument advanced here is that colonial European
economic motives were the driving factors for seeking European expansion. The search for
cheap raw materials, cheap labour and alternative markets for surplus European production was a
stimulus for colonising other states. Expectations were that the colonising states and
industrialists would realize maximum profits. To this effect, Khapoya (2013, 106) avers that:
“vast resources and markets ... would accrue to European powers by opening up the African
continent.” The political dominance of Europeans would complement the economic dominance

of the industrialists and European business people (Khapoya (2013, 103).
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British interests in Zimbabwe were not far removed from the above observations; this is why
they supported concession seekers’ obsessions to obtain mining rights and even seize land from
the locals (Ranger: 1967, 132; Wills: 1985, 196). The British readily supported colonisation
because colonial influence would provide them with political dominance and a large reservoir of
manpower for war, labour and resources which were cheap (Khapoya: 2013, 104; Lenin: 1999,
12). To achieve this, the colonial power enacted laws such as Master and Servant Ordinances,
and the Native Regulation Ordinances among others aimed at exploiting the blacks (Clarke:
1974, 19). Under these laws natives were not free to move around but were to be confined to
particular places allocated them by the colonial government and above all were to be under the
control of the immediate white or settler farm or mine owner. As such natives were open to

manipulation and exploitation.

Khapoya (2013, 125) summarises the economic effects of colonization as:
1. Expropriation of land
2. Exploitation of labour
3. The introduction of cash crops and the one-crop economy
4. Unfair taxation
5. The introduction of immigrant labour from India
6. Transfer of mineral wealth from Africa to Europe, and

7. The lack of industrialization.

This summary reveal colonial interest in ensuring that they fully exploit the land and all that it

contains while realizing maximum profits (Wills: 1985, 197). The seizure of land, and other
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related seizures, fully reveals the egoistic nature of the colonialists in making sure that they
advance themselves economically at the expense of the colonies as a source of their goods. This
is known as ethical egoism, which is defined as ‘seeking’ one’s own interests, or group interests
only in terms of one’s own advantages while disregarding the interests of others (Kalin: 1981,
124; Rosenstand: 2009, 164). In some instances this practice implied exploiting others in order to
achieve intended goals. Under ethical egoism, treating others as a means to an end is acceptable
in as much as it promotes particular interests. While this was the ethic promoted by colonialism,
the practice was contrary to what some philosophers of the time argued for concerning human
relations. Kant (2008 [1785], 37, 38) in particular averred that humans were to be treated as ends
in themselves and not mere means to an end; that is people were to be respected on their own
terms and should not be exploited for the causes of others. The British and other colonialists
actually exploited the natives and explored ‘their’ land for their own interests without due regard
to the locals. In so doing the colonial system became a hindrance to the personal development of
natives. As Kant says, individuals are to be self-regulating and self-determining through deciding
on what to do and how to act on their own (as ends in themselves) in a free social and political
environment. This was however overridden by colonial governance, the self-regulatory aspect
was impeded by laws and practices that virtually forced the natives to become slaves to the

colonialists. The idea of freedom was usurped while the locals were treated as a means to an end.

As a summary of the arguments presented in the last three parts of this section of the chapter, it
follows that:
1. There are civilisations that are ‘considered’ better than others whereby western

civilisation sought to propagate itself in all other parts of the world.
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. Written evidence necessarily authenticates ownership of property and the presence of
other rights.

Natives had no knowledge of rights and laws so therefore could be introduced to
these through colonisation. Though this was done through denying and denigrating
the natives’ own way of life, their property and other rights.

. European economic interests justify expropriation of lands beyond Europe’s natural

boundaries.

. Natives were a means to colonisers’ ends.

. The westerners violated most of their own (Enlightenment) standards such as political
freedom, democracy, rights and liberty among others through promoting skewed
views in favour of themselves. Colonial policies emanating thereafter were unjust to

the inhabitants of the lands they colonised.

2.3. Zimbabwean Post-colonial Arguments for Land Exchanges.
The post-colonial period under discussion here covers the period after the attainment of

independence in Zimbabwe, that is, the period after 1980 to date. Upon attainment of

independence, the new Zimbabwean government inherited a skewed land distribution pattern

which proved to be difficult to correct as at 1980 and the future in general. The government was

faced with the odious task of altering the unequal distribution of land or to ultimately reject the

burden of doing so. The major concern was that the year 2000 land expropriation generated a

crisis in the country which was accompanied by violence and bloodshed and led to a breakdown

in relations both within and without the country. This breakdown had ethical and legal

implications with ramifications for justice and equality.
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2.3.1. A Brief History to Zimbabwean Redistribution Prior to Year 2000
Black Zimbabweans® waged a liberation war between 1966 and 1979 with the aim of the

emancipation of the native people (economically, socially and politically) and the recovery and
compensation for lost lands and other properties that the colonisers exploited and continued to
exploit (Naldi: 1993, 585; Mbaya: 2001, 2; Kringer: 2003, 4 — 5; Mtisi and Nyakudya: 2009;
Wuriga: 2008, 7 Masaka: 2011, 332). These expectations were, however, not fulfilled after
independence due to a number of reasons. First the 1979 Lancaster House Agreement (Annex C,
Section V, paragraph 1 and Section V, paragraph 1) established the promotion and protection of
all Zimbabweans’ rights to property. The provisions established by the agreement have been
interpreted as putting constraints on the new Zimbabwean government on embarking on the
compulsory acquisition of farms except with the consent of the owners (the willing-buyer,
willing seller condition). The agreement stated that there would be freedom from dispossession
of property and protection of privacy. The leaders of Zimbabwean liberation movements
accepted these conditions because they were a necessary condition for reconciliation and
economic prosperity. The condition was also a necessary provision for resettlement funds from
the British and American governments and other donors (Kriger: 2003, 41 — 42; Chung: 2006,
243; Muzondidya: 2009, 174; Openshaw and Terry: 2015, 77). The problem with the willing-
buyer willing-seller agreement was that only a few whites were willing to sell their lands except
for lands that were in remote areas. These were cumbersome areas for resettlement purposes
(Muzondidya: 2009, 174). In 1997, the British and American governments and other donors

reneged on their promise to fund the land reform in Zimbabwe citing corruption and other forms

® The war for Zimbabwean independence was waged by two liberation groups, ZANLA and ZIPRA these groups on
the front-line in turn the groups were supported by other Zimbabweans scattered around the country. Important as
well is the issue of when the Zimbabwean war began. There are different views, some argue that it began in 1964 yet
Chirongoma (2015) and Rettova (2016, 390) argue that the war of liberation began with the battle of Sinoa in 1966.
The latter position is shared by this project.
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of maladministration of funds (Openshaw and Terry: 2015, 79). So without international support
it became difficult for the independent Zimbabwean government to pay for the acquisition of
farms. Second, with the passage of time, the price of land rose and it became expensive to
acquire it (Muzondidya: 2009, 174). Third, up to 1989, the 20 representatives of the white
community in the Zimbabwean parliament resisted changing the willing buyer—willing seller

system fearing that it would disadvantage fellow whites.

Out of frustration and the need to address the skewed colonial land distribution and also as a tool
to garner political support, the ZANU PF led government implicitly and explicitly supported the
locals who invaded white-owned farms. The Land invasions were later supported by pieces of
legislation, the Constitutional Amendment Act (No 16) of 2000 and Constitutional Amendment
Act (No 17) of 2005. Amendment 16 placed responsibility for compensation upon the British
government and it stated that there was no obligation for fair and adequate compensation from
the Zimbabwean government (Magaisa: 2010, 12). Amendment Act no 17, removed the rights of
aggrieved parties (those who lost land or farms to land occupiers) to challenge the illegal

settlements in any court of justice. The Constitutional Amendment Act No 17, Section 5states:

Agricultural land acquired for resettlement and other purposes ... the relocation of person
dispossessed in consequence of the utilization of land for a purpose referred ... is
acquired by and vested in state ... no compensation shall be payable for and referred to...
except for any improvements effected on such land before it was acquired ...
(dispossessed individuals) shall not apply to a court to challenge the acquisition of the
land by the state, and no court shall entertain any such challenge...

The land question in Zimbabwe had taken a legal and reclamation twist over and above social

justice and maintaining good social relations (underlined by abrogation of property rights, and

ownership rights on the part of white farmers).
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With this in mind, this second section of the chapter analyses the post-colonial Zimbabwean
arguments for land exchanges. The arguments seek to justify the Zimbabwe government and the
landless indigenes’ actions for embarking on F.T.L.R. The presentation proceeds by focusing on
first, the economic argument that states that the major outcome of colonial land expropriations
was poverty for Africans. The second argument, the historical argument, postulates that the
transfer and acquisition of arable land in Zimbabwe was illegitimate; in effect, these arable lands
were stolen from the locals who are the initial owners. The last argument, Separation argument,
asserts that in order to be liberated, it is important for the indigenous Africans to unite and re-

educate themselves to revive their own traditions and resist any form of imperialism.

2.3.2 Argument 1: Economic Argument
The economic argument proceeds by noting that economic injustices among the indigenous

Zimbabwean population was a result of the unequal, unjust and racially skewed land
redistribution caused by colonialism (Thomas: 2003, 695; Wuriga: 2008, 5; Openshaw and
Terry: 2005, 73). Proponents of the economic argument argue that the inequalities that emanate
from the unequal and discriminatory colonial land expropriations led to economic
disempowerment (poverty), deprivation, displacement and exploitation of locals (Weiner: 1989,
401; Thomas: 2003, 695). Based on these facts, the economic argument basically presents three
important propositions, namely that: (i) poverty among local populations was a result of loss of
control over arable land. (ii)The wage and money economy introduced by the colonial
government disempowered locals and (iii) that land exchanges caused congested, soil

exhaustion, and over-grazing of land owned by locals. Land expropriation was thus considered
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as a way to decongest overpopulated areas while also maximizing the utilization of arable lands.

Additionally, redistribution would also empower locals economically.

An understanding of the nature of poverty is pertinent at this juncture as it adds value to the
economic argument presented. Poverty is understood as a lack of something and degraded living
standards (Mbaya: 2001, 2; Moyo and Yeros: 2004, 22; Daka: 2006, i, vi; Scalet and Schmidtz:
2010, 170 — 172). The broader understanding of poverty includes, but is not limited to, having no
access and no control over resources such as land, income, healthcare, education, proper
employment, adequate nutrition, opportunities, being vulnerable to abuses, and lacking
participation in the life of society among others (Sen: 2000, 15; Pogge: 2002, 1 and 3; Robeyns:
2016; Held: 2012, 292 - 293; Alkire: 2014, 2 — 4). Robeyns (2016) and Held (2012, 304)
observed and summarized that poverty is the political, social and economic deprivation that
people face either as individuals or as a group and at institutional levels. In the case of post
independent Zimbabwe, and particular to this argument, the understanding of poverty is limited
and restricted to racial economic poverty. The Zimbabwean economic argument states that
economic poverty among the indigenous groups was exacerbated by lack of access to, use and
control of arable land that began during the colonial period and continued into the independence
era. The lack of access and control of arable land inevitably led to low incomes that emanate
from forced labour and from occupying overused, overgrazed and arid areas T.T.Ls; all these
also account for inadequate food supply and poor nutrition among the locals (van Onselen: 1976,
91; Rodney: 1982, 208; Robilliard, Sukume, and Yanoma: 2002, 17; Moyo: 2008, 1; Ndlovu-
Gatsheni: 2009, 63). The colonial system of buying and selling land further incapacitated the

locals as they had no money to compete and buy land in the new colonial monetary economy.
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The indigenes were used to common land free-holding under the guardianship of the chief so the
colonial policy of buying land brought confusion and dispossession, exacerbating locals’ poverty
(Okoth: 2010, 363). Effectively the poverty of the locals resulted in economic exploitation,
marginalization and wretched living standards among the locals (Rutherford: 2001, 3 — 4;

Yoshikuni: 2007, 100).

The economic argument claims that land redistribution was necessary in bringing economic and
social benefits to the locals (Thomas: 2003, 694; Shaw: 2003a, 78). Economic benefit would
accrue from the fact that the poor and formerly landless would have access to and control of
productive land. The locals would also have large areas for animal ranching. Also, the locals
would gain control over their own output instead of being workers on farms or being
unemployed in rural areas. Another important fact would be that land redistribution and eventual
ownership would entitle the locals to governmental and cooperative financial support. The
thinking is that the possession of land empowers, thus helping to secure adequate food supply
and boost agricultural production (Lebert: 2006, 45 — 46; Naldi: 1993, 585). Most importantly,
land redistribution would be a way of addressing colonial land imbalances and other colonial
social injustices (Lebert: 2006, 45 -46). Following from the above, the supposition was that land

redistribution would eradicate economic poverty.

However, doubts were raised about land redistribution addressing the question of poverty and
economic injustice. In relation to F.T.L.R, land redistribution meant annexing white farmers’
farms. The assumption that land redistribution would empower local communities raises other

problems. Firstly, annexing land from the hands of white farmers and placing it in the hands of
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black farmers only meant a reversal of the colonial setup favouring one race over another. In this
sense, discrimination on white farmers was propelled. Discrimination as Boss (2008, 584) avers
is the preferential treatment of people based on prejudice and as such inevitably causes strained
race relations. In addition, as Boss (2008, 585, 593) also argues, discrimination is indirect racism
and violates the principles of social justice and social equality. Discrimination emanating from
F.T.L.R casts a blind eye on the fact that Zimbabwe is a multiracial and multicultural society. In
short, the application of the argument on F.T.L.R caused discrimination and racial injustice.
Secondly, the argument also assumes that only one group and/or race of people was
economically neglected by the colonial economic system yet this was not the case. Indians, and

also people of mixed race (coloureds) were also neglected by the colonial system.

Thirdly, the argument misleads the community about priority areas in the Zimbabwean economy.
The argument fails to note that the Zimbabwean economy is no longer dependent on land
holding and productivity alone, but is also dependent on other productive sectors. And fourthly,
the argument also assumes that every indigenous Zimbabwean is interested in having a farm and
or in farm production yet this is not always the case; in fact, some locals are more concerned and

preoccupied with seeking other forms of employment as Shaw (2003a, 78) noted.

2.3.3. Argument 2: Historical Argument
The historical argument presented in this part of the section is that Zimbabwean land was stolen

from its original, legitimate holders, the locals, by the colonialists. The argument also contends
that European colonisers used chicanery and fraudulent means to claim the locals’ lands
(Greenberg: 2007, 1406; Wuriga: 2008, 7). This was done by misrepresenting facts (treaties),

non-fulfilment of promises, use of violence, and force to dispossess the lands from the locals.
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The argument also notes that gross rights abuses of various forms followed the colonisation of
Zimbabwe, such as forced labour on white farms, annexation of land and property, arbitrary
arrests, and forced taxes (Ranger: 1967, 122 — 123; van Onselen: 1976, 91; Wuriga: 2008, 8;
Openshaw and Terry: 2015, 74 - 75). Locals were even force marched into protected areas that
became known as Tribal Trust Lands (T.T.Ls) (Douglas: 1984, 137; Thomas: 2003, 693; Cliffe:

2000, 36).

The occupation of Zimbabwe resulted in the massive forced removal of people from their former
areas of influence and areas which were of sentimental value. It is important to understand that in
the pre-colonial period, and for some members of contemporary Zimbabwean indigenous
communities, land was communally owned and viewed as a symbol of power, wealth, and unity.
Land, in other words, was a heritage of the people. All this came to an abrupt end through
colonialism. In a sense, the heritage of a people was destroyed and the people were denied the
chance to re-connect with it. The dispossessions resulted in illegitimate ownership of the land by
the colonizers. As such it was and is justifiable for the indigenes to rightly reclaim what was

rightly theirs since their land was forcibly taken from them.

The Historical Argument raises a lot of vexing and complex questions with regards to land
ownership, compensation and land exchange. The first question is who should claim ownership
of land in Zimbabwe? Historically, Zimbabwe has been a country characterised by dislodgement
which probably began with the Khoisan being displaced by the Shona, who in turn were
displaced by the Ndebele before they were dislodged by the colonisers (Shaw: 2003a, 82). The

chain of dispossessions challenges the legitimacy of modern land claims advanced by present
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day Zimbabweans since they also forcibly obtained land from its initial holders who probably
displaced others before them. Based on Pufendorf’s (1991 [1673], 84) thinking, the claims of
ownership advanced by present day Zimbabweans are bogus claims. In this regard, white farmers
also faced the same problem. Therefore this initial holder argument aggravates the Zimbabwean

land impasse.

As if that was not enough, the second question, supposing that the Shona and Ndebele were the
legitimate (initial) holders of Zimbabwean land prior to colonization, a difficulty then arises
about claims to a particular area. In tracing back land ownership, Shaw (2003a, 82) notes that it
“requires ... looking at each individual holding and asking whether it can be traced back from its
present possessor through a chain of just transfers to a legitimate initial acquisition.” This is a
daunting task since generations have passed and different exchange methods have also occurred.
Some of the exchanges have been legitimate yet for others illegitimate means exist; furthermore,
because of the time frame and the various exchange methods involved it becomes difficult to
disqualify the land entitlement, and it is also difficult to remove the burden of compensation
upon land possessors'®. The failure to establish, through historical means, land ownership
translates into saying that most of the land in Zimbabwe belongs to no one which is an

impossible position to take; such a position has its own difficulties.

The third difficulty of the historical argument concerns who would compensate whom and how.
This is now the subject of debate on restitution and the search for a sustainable land distribution

paradigm. Following from the other two questions, it is prudent to say that there is no conclusion

1% This also applies to those who obtained land through the F.T.L.R, the lease agreement that has been awarded to
them by the government and does not excuse the fact that ill has been done in acquiring the lands.
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as to who owns or does not own land in Zimbabwe. There is also the problem of identifying
perpetrator and victim. Though this is the case, this research however proposes a solution to the
violation of property rights. As a matter of fact, the scenario requires establishing an agreeable

and acceptable land entitlement and compensation paradigm.

Apart from what has been stated, the Historical Arguments also calls for discussion about rights.
First and foremost, several forms of rights violations occurred through the dislodgments. Chief
among them was property rights violation. ‘Property rights’ as Jeremy Waldron (2004),
McDonald (2009, 21 - 22) and Hugh Breakey (2014) noted is the term used for moral and legal
rules that regulate access, control, use and management, of different forms of tangible and
intangible resources and goods (property) (Reeve: 2007, 721). Another notion of property,
though highly disputed, is understanding property in the form of a person’s own body also
expressed in Locke’s thinking (Reeve: 1991, 100; Otsuka: 2003, 11 - 40). These (property) rights
include holding, excluding others from and alienating property under a person’s control
(Hohfeld: 1964, 27; Waldron: 2004; McDonald: 2009, 21 — 22; Breakey 2014). These rights are
necessary for ensuring that individual freedom is protected and promoted by governments
through the guarantee of choice to promote individual flourishing and living (Miller: 2003, 72;
Waldron: 2007 ,745; Vrancken: 2009, 1). In other words rights are the freedoms that individuals
are owed by society. In a sense, rights deal with the exercise of freedom and choice and
ultimately the promotion of autonomy. It is the principles of individual autonomy and flourishing
that permeate the concept of property rights. Contentions though arise concerning the role of
governments and legal parameters concerning the freedom of property owners to use and

exchange their properties having regard to the interests and freedoms of others, the environment
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and the property itself (MacDonald: 2009, 21; Breakey: 2014). With this in mind, it is important
to note that it is the rules guiding the acquisition private property that are disputed in Zimbabwe.
Property acquisition and transfer through violation of rights, as reflected in the F.T.L.R is
abhorred by philosophers such as Pufendorf and Nozick. Nozick (1974) argues that the
legitimate acquisition of property entails non-violence and respect for a person’s rights as well as
consent to the transaction. Even Locke’s ideas of acquiring property through one’s labour are

also violated as displacements have occurred to individuals who have had legitimate claims to

property.

However, the above position on rights can be challenged when property violation is acceptable
as a way of addressing distributive inequalities and iniquities. Legal scholars such as Openshaw
and Terry (2015, 49 - 50) and Moyo (2016, 366)*" contend that it is the obligation of a state to
improve the living standards of its people to such an extent that property rights can be violated
for the good of the whole society. To achieve this goal, the government has to change or amend
the constitution to this effect. Based on this position then, the Zimbabwean government had no
obligation to perpetuate the colonial arrangements but did have an obligation to ensure that the
colonial land imbalances were corrected. As such the violations that occurred during the F.T.L.R
were justified in as much as it was an attempt to correct colonial skewed arrangements. Be that
as it may, questions can be raised as to the extent and limits of the term ‘good of the community’
in relation to the F.T.L.R. The ‘good of the community’ seems to be limited and applied only to

the blacks with the exclusion of other races. The other question concerns timing. The violation of

1 Moyo K (2016) actually notes that land redistributions are a way of correcting skewed land distributions and at
times are necessitated by the need to improve the living standards of people within its borders. As such, individual
property rights can be overridden for the good of the whole society. For Moyo, this is enshrined within the
convention of Human Rights were Land Reform is discussed as such.
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property rights took place after over twenty years of independence and was also a contravention
of what the Zimbabwe government had earlier pronounced that it would respect existing property

rights.

2.3.4. Argument 3: Separation Argument
This argument closely follows those propounded by Afrocentric theorists; although it is difficult

to classify it as being part and parcel of their thinking. However the argument provides a basis
for contemporary African debates concerning the creation of an authentic African economic,
political, and social system. The separation argument situates itself within the African realm by
arguing that African people’s thinking and phenomena should be at the centre of the creation and
crafting of a purely African system (Asante: 2007, 29). According to the Separation Argument
the creation of an African system ought to take cognizance of African historicity and reflect a
non-European way of conceptualizing African experience (Asante: 2007, 29). Debate however
always centres around how to create and craft an authentic African system. To this end two

schools of thought emerge, the separation school of thought and the integrated school of thought.

The separation school of thought advocates the total emancipation of the black population from
all forms of subordination imposed upon them by the colonial system (Asante: 1998, 174, 185)
through “repositioning the African person and reality from the margins of European thought,
attitude and doctrine to a centred, positively located place within the realm of science and
culture” (Asante: 2007, 30). This means that political, social and economic ideologies that are
linked to the colonialists deserve to be challenged while at the same time reviving, and
repositioning African civilisation (Sundiata: 1996; Adeleke: 2009, 6). Civilisation, in this sense,

involves recognising and making use of the traditional (pre-colonial) and the present (colonial
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and post-colonial), ideas which were advanced by Nyerere, Senghor and Nkrumah among
others).The separation school of thought is a direct challenge to Eurocentric thinking which
resulted in the subordination and marginalisation of the natives (Adeleke: 2009, 14; Asante:
1989, 30; Ochieng-Odhiambo: 2010, 151; Masaka, Gwaravanda, and Mukusha: 2014, 4 — 5;

Sundiata: 1996).

The separation school of thought advocates Africa becoming a distinct and unique political,
economic and social entity through reclaiming and reconstructing Africa separately from foreign
influence. This would involve the practical aspect of cleansing Africa of unwanted foreign
influences that includes colonizers and their ideas. Nkrumabh, in particular, argued that Africans
should go back to the basics; that is, a way of living before it was corrupted by the colonialists
(Nkrumah: 2001, 81). Africans, for Nkrumah, had to re-educate themselves in traditional
communalism defined as a system of treating and seeing each other as ends and not mere means
to an end (Nkrumah: 2001, 83). The position is the antithesis to Eurocentric individualistic
practices. For Nkrumah, authentic African emancipation meant basically control of Africa by
indigenous political, economic and social ideology (Ochieng’-Odhiambo: 2010, 162), meaning
that occupiers and their thinking were to be rejected. The same arguments were enforced within
Nyerere’s advocacy for Ujamaa. For Nyerere European capitalist systems, to a certain extent,
had to be replaced by the communal system which meant in particular that the idea of land as a
marketable commodity ought to be abolished and replaced by holding land in common.
(Nyerere: 1973, 169). Nyerere regarded such a mentality as truly African and to be upheld.
Covertly, Nyerere argued that borrowing and making use of ideas, attitudes and ways of living

from pre-colonial African civilisations was a necessity. Senghor (1996, 44) concurred with the
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ideas of communalism and added that capitalism should end and be replaced by communal
ownership of social goods. This would have the effect of reducing or abolishing wealth
accumulation that characterised capitalism. Other notions of this school of thought included
excluding individuals or groups that were considered to be part and parcel of the colonial regime.
Some leaders, Mugabe in particular went on to exclude ‘foreigners,” mostly whites, from owning
land in Zimbabwe by supporting indigenes’ expropriation of lands owned by white farmers. The

aim was to establish authentic African economic and political control that excluded ‘foreigners.’

The separation argument suffers from a number of problems though the argument itself is not
devoid of discrimination based on race. Race discrimination is associated with land redistribution
in Zimbabwe, especially in the context of ‘land grabbing’ from the former colonizers.
Discrimination is to be understood as the unequal or unfair [different] treatment of other people
based on group membership (Boss: 2008, 584) such as race, sex, political opinion, national
extraction and social origins among others. Race discrimination can also be equated to racism.
Racism is an attitude towards a different racial grouping characterized by the desire to dominate
and exclude the ‘other’ (Bonetto: 2006, 4; Tommie: 2007, 141; Cohen: 1979, 47). In the
Zimbabwean scenario, racial discrimination and racism are reflected in laws that discriminate
against whites. For instance, the Zimbabwean Constitutional Amendment Number 16 and 17,
among other things, prohibits landowners from legally challenging government directives and
moves in independent courts (Shay: 2012, 137). The law applies to white farmers who were the
most affected by the F.T.L.R. In this case, access to courts of law and a fair hearing were limited

hence creating an unjust and unequal legal system.
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Closely related to the above, and also a second criticism of the separation argument, is the fact
that this argument fails to realise that contemporary Africa has become a synergy of cultures that
is a multicultural, multiracial and cosmopolitan (Fletcher: 2013). Arguing for a separation of
ideas and practices is tantamount to limiting them thus creating an unequal hierarchy of cultures,
an arrangement that is incompatible with modern social, economic and political expectations.
Multiculturalism is a concept that is concerned with the establishment of a society that
acknowledges, respects, promotes and recognises cultural diversity or co-existence which is
essential for integration (Waldron: 1996, 90; Kymlicka: 2002, 327, 330, 336; Benatar: 2008, 212;
Song: 2010; Rodrigues: 2014). Multiculturalism is necessary as it helps to discourage
intolerance, marginalisation, stigmatisation, dominance of particular cultures and even cement
social unity through the appreciation of differences (Kymlicka: 2002, 329; Tommie: 2007, 136 -
139; Benatar: 2008, 221 — 223; Songs: 2010). Essentially this translates into asserting that
cultural coexistence establishes self-determination and self-governing for different cultures and
individuals as well (Waldron: 1996, 114; Song: 2010; Rodrigues: 2014). In a sense, individual
and cultural freedom to choose and determine what is right and wrong is asserted while at the
same time inequalities and injustices among groups are also eliminated through freedom and
addressing the different demands of various cultural groupings. These ideas are denied by the

separation school of thought which on the surface appears to reverse inequalities and injustices.

In summary the arguments presented in this section reveal that:
1. Colonisation resulted in economic and political injustices for the indigenous populations

especially marginalisation.
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2. Land expropriation especially of white-owned farms increased self-determination and
self-regulation among formerly marginalized people

3. Historically dislodgement has characterized Zimbabwean society. As such there are
difficulties in determining land entitlement and compensation. Therefore there is a need
to establish an agreeable exchange paradigm.

4. F.T.L.R land expropriations resulted in the violation of property and other rights.

5. The Separation argument in one way advocates racism in reverse and violates
multiculturalism and integration.

6. Generally the arguments result in contestations concerning land acquisition and exchange

paradigms.

2.4. Chapter Conclusion
This chapter established that colonial land expropriations were justified according to different

arguments summarised as civilization, absence thesis, and economic. Linked to these
justifications were policies and practices that resulted in land expropriation and the dissemination
of colonial social and political institutions and economic systems. Notably however, colonialism
caused property and other human rights abuses. Other abuses such as land annexation and labour
abuse have also been cited. As a result of this, the indigenous people’s freedom and power of
self-determination was repressed. Colonial arguments were self-seeking aimed at benefiting
themselves rather than the colonised. As a way to redress colonial injustices, the indigenous
populace also advocated land redistribution which in practice led to land expropriations. These
expropriations resulted in property and other human rights abuses. The post-independent
arguments also caused disputes about land ownership and exchange paradigms. However, some

of the post-independent arguments challenge modern conceptions of social composition and
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organization, especially multiculturalism. Disregarding multiculturalism is tantamount to
discrimination and to certain extent cause racism as well. The chapter also observed that
injustices and inequalities (concepts that will be dealt with in detail in Chapter 3) are apparent in
present modes of thinking and may continue in future if no mechanism is put in place to end or

resolve the land problem in Zimbabwe.
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Chapter 3

Arguments for Justice and Equality in Zimbabwean Land Redistribution

3.1. Introduction
Justice and equality are key terms around which debates concerning Zimbabwean land

redistribution have centred. However, the terms are elastic. The crucial questions are: what is
justice and what is equality, and how have different arguments and conceptions of these concepts
been discussed in Zimbabwe? Beyond that, what are the implications of such discussions for the
Zimbabwean land redistribution? In this context, then, the aims of this chapter are to critically
examine selected arguments and conceptions of justice and equality by exploring the limitations
of discourse on justice and equality on Zimbabwean land redistribution. In conclusion, the
chapter advocates a broader, diverse and plural understanding of human relations that enhance
the well-being of individuals as the ideal for achieving justice and equality in land redistribution

in Zimbabwe.

Several proposals have been suggested on how justice and equality can be achieved in the
Zimbabwean land redistribution. Besides local scholarship, much has been theorized and debated
by international scholars about this matter. International literature has engaged with local
scholarship in attempts to discuss ‘appropriate’ ways of conceptualising justice and equality in
land redistribution. In light of this, this chapter categorises and links different arguments
(agrarian, economic, social and political) into paradigms that are dominant in the Zimbabwean
land redistribution. The chapter will also utilise selected distributive arguments that are dominant

in the discussion of justice and equality in the Zimbabwean Land Redistribution. In that regard,
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the chapter will proceed firstly by presenting the understanding of justice, secondly by presenting
the understanding of equality, and thirdly by examining different forms of arguments that relate

to land or resource distribution.

The distributive arguments that will be deliberated on are: the Utilitarian Perspective, the African
Conception of land and the Rawlsian Theory of Justice in its relation to land redistribution. It is
necessary to realise that this chapter concerns only those aspects of the arguments relevant to
land redistribution and resource allocation. That being the case, though, the crux of the matter
still remains which is to give a critical analysis of the arguments as they are presented in the

chapter.

3.2. Understanding justice
Defining justice is a complex and daunting task. It is, however, necessary to expand on the

concept because it is essentially a yardstick for judging human conduct and states of affairs as
right or wrong (Pomerleau: 2013; Braswell: 2015; 6; Kanu: 2015, 78). However, justice is
expected as a matter of course in all societies (Raphael: 2004, 4; Okimoto: 2014, 405; Moyo:
2015, 70). This implies that justice is one of the values and virtues that society expects (Kelsen:
2000, 2; Raphael: 2004, 1; Barry and Matravers: 2011; Pomerleau: 2013; Slote: 2014; Kanu:
2015, 78; Leontsini: 2015, 28). Justice defines the relationships between the individual, society
and the world (Olusegun: 2014, 188 — 189; Braswell: 2015, 5 — 6; Gule: 2015, 134; Fuerstein:
2015, 1102). These relationships are considered ‘correct’ or ‘right’ or ‘expected to be proper’ in
as much as they are within an expected framework that promotes peace, harmony, stability and
social development at the same time. In the light of this, Kelsen (2000, 1) writes “justice is (a)...

quality of a social order regulating the mutual relations of men,” similarly Scheffler (2007, 69)
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argues that “... justice requires that each person be given the ... advantage that he or she
deserves ....” Buchanan and Mathieu (1986, 11) view justice as “existing when a person receives
that which he or she is entitled to, namely, exactly those benefits and burdens that are due to the
individual because of his or her particular characteristics and circumstances'®”. The positions
expressed follow from the traditional definition of the word justice which has roots in the Latin
phrase ‘suum cuique.” The Latin phrase translates into ‘to each his own’ (Raphael: 2004, 5;
Barry and Matravers: 2011). The idea behind ‘justice’ is that each person deserves what is
proportional to what s/he deserves, such that a thief deserves punishment and a hard worker
deserves commensurate remuneration. Implicitly, the argument is that the concept of justice is to
be understood as the establishment of proper relations proportional to what is due to a person,
such that those who transgress societal expectations receive retribution in return. Furthermore,
the debate on justice also touches on institutional arrangement(s) and the execution of duties,
obligations and responsibilities attached to the institutions. For institutions, doing the right thing
involves executing its duties properly with impartiality and fairness (Seon-Mi and Sharraden:
2014, 203; Kanu: 2015, 79). Justice then is an ideal, an expected standard and a goal that has to
be striven for by society in its attempts to establish and formulate acceptable and appropriate
relations that enhance human living. This will be premised on interaction among individuals in

society and on institutional arrangements and its ability to execute duties bestowed upon it.

Furthering the argument of understanding justice as founded on relationship(s), Campbell (2010,

6 - 9) argues that:

12 This position is sometime understood as a definition of justice, but in this research that understanding of justice is
viewed as an extension of defining the term.
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I. Justice is “concerned with how people should not treat each other, for instance, that they
ought not to harm other people”,
ii. Justice as “blaming and punishing those who harm others”,
iii.  Justice as a reaction and action against wrong and searching for a response that does not
perpetuate injustice and a search for different forms of just relationships.
In short, Campbell’s argument is that justice is a search for a way to enhance human living
through promoting good and acceptable relations among people and setting out institutional
arrangements that support the same cause. Campbell’s conceptualizations indicate the different
ways in which justice can be understood. It is from these varied understandings of justice that
philosophers, legal experts and political scientists have produced and concocted different forms
or theories of justice. The theories are attempts to argue for the creation of appropriate
relationships. Some of the theories include transitional, retributive, procedural, and
(re)distributive justice, among others. It is through these theories that different philosophers
attempt to reveal justice as really concerned with rights and the establishment of good relations
in society™®. Noteworthy is the fact that justice is not only limited to analysing and promoting
proper relations among members of society, but it also refers to procedures of arriving at
conclusions and the way in which institutions execute their duties (Pomerleau: 2013; Gule: 2015,
134). Procedural justice is to be understood as a way of arriving at a position or judgement by

excluding prejudices and biases in the process. Justice, in institutional set-ups, refers to the

3 In attempting to do this, philosophers such as Rawls would advance the idea that justice is fairness and impartial
in resource redistribution; Scanlon avers that justice is what we owe each other; Sen thinks justice is establishing a
society whereby all have equal opportunities; Moyo (2015) extends the theory by holding that justice is correcting
and revitalizing social relations such that peace is attained in society (transitional justice); Walker (2013, 133 - 134)
thinks justice is concerned with the redress of fragile relations. These are just some confirmations on the idea of
justice as concerned with relations in society. Pertinent themes that run across the theories are redressing and
rearranging social relations and institutions so that they promote social harmony, social cooperation, and contribute
significantly to prosperity.
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execution of proper functions as expected by society including promoting laws that are not

discriminatory and exclusive in nature.

Justice is therefore the ordering of interpersonal relations aiming at establishing and maintaining
stable political societies (Pomerleau: 2013; Olusegun: 2014, 189; Slote: 2014, Leontsini: 2015,
28; Moyo: 2015, 71). In this sense, justice involves many aspects which include analysing the
relations between people themselves in society and between people and social goods and social
arrangements. This would include addressing and redressing social relations and rearranging
social institutions as well. Hence, contemporary philosophers view justice as the appropriate way
of settling contentious issues and forging a non-biased way forward. It is from this understanding
that justice has been subdivided into different forms or theories as already stated, that is,
procedural, retributive, restorative, and (re)distributive among others as a way of redressing and
establishing acceptable interpersonal relations**. The idea of justice reflected here shows that
justice is an action and reaction against wrong and a search for a response that avoids future
inappropriate relations. In the same line of thinking, justice is a necessary component in

Zimbabwean land redistribution in order for harmony, stability, and peace to occur.

3.3. Versions of Justice
In this section, the research focuses on some selected versions or forms of justice such as

distributive justice, social justice, restorative justice and transitional justice. Procedural and

corrective justices have already been discussed above.

Y The ideas of equality, impartiality and fairness among others therefore are to be viewed as principles of
understanding and attaining justice.
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Distributive justice is a concept or framework concerned with the allocation of goods or
resources in society. It largely deals with the economic distribution of benefits and burdens in
society (Lamont: 2013) and includes three aspects, namely, the distributive procedure, pattern

and goods to be allocated. These aspects are always a constant source of controversy.

While distributive justice is concerned with the economic distribution of benefits and burdens,
social justice is a moral framework that concerns itself with advocating improved living
standards for all people in society. Social justice in other words expresses disgust at all forms of
exploitation. To this end, some scholars have averred that social justice is an all-encompassing
concept of justice in that it advocates economic, social, and political equality for all people
regardless of their physical, social and economic status (The International Forum for Social
Development: 2006, 2, 6, 11 - 12). This basically means that concepts such as distributive

justice, restorative, corrective and other forms of justice are all contained within this framework.

Restorative justice on the other hand is a problem solving system concerned with the
rehabilitation of relations between offender(s) and victim(s). In some instances this involves the
process of reconciliation while shunning retribution and revenge as the appropriate means of

redress (Eisikovits: 2014).

Apart from addressing relations between individuals, transitional justice as a framework is
interested in bringing about change in society or a way of peace-making (Villalba: 2011, 1 - 2).
That is, it is @ mechanism concerned with addressing or seeking redress after atrocities such as

human rights abuses. The mechanism involves both judicial and non-judicial (through tribunal,
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truth commissions among others) methods in addressing the abuses (Villalba: 2011, 1;
Eisikovits: 2014). By and large transitional justice desires to establish peace and stability in

society.

3.4. Main Roles of Justice
Justice is viewed as having a crucial role in social organization. In this regard, justice has two

main roles, conservative and reformative (Raphael: 2004, 2 — 4; Leontsini: 2008, 28; Mangena:
2012, 63 — 66, 70 -73; Mangena: 2015, 11). The conservative and reformative dimensions of
justice have the objective of informing and guiding society as to the kinds of relationships that
should prevail in society and the kinds of institutions so as to promote them (Shweiger: 2015,
37). Conservative justice aims at maintaining and upholding the status quo that is, preserving a
social order that is considered necessary for the smooth running of society. This order is
responsible for ensuring that harming each other is avoided and at the same time it aims at

maintaining the established order of things.

On the other hand, the reformative dimension aims at analysing and altering existing patterns of
entitlement and social order if it so happens not to be in accord with existing social, political or
economic expectations (Mbazira: 2009, 1 - 2). The idea behind this kind of thinking is that there
is need to remove imperfections that may characterize societies, and ameliorate relations by re-
orienting the ‘social order’ towards the establishment of acceptable norms (Ander and Zenker:
2014, 397 - 398). The reformative role is all encompassing, dealing with all spheres of life such
as the political, social, legal and economic. Justice in this sense is, therefore, interested in
conserving and or reforming the social status quo so as to achieve social harmony and

satisfaction. This idea has roots in ancient philosophers such as Aristotle who argued in the
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Nicomachian Ethics (1134 a26 — 1134b2) that the main idea of justice is to promote the common
advantage. Similarly, contemporary thinkers such as Olusegun (2014, 189 - 190) Gule (2015,
132), and Leontsini (2015, 28 -29) hold that social harmony, social stability and social cohesion
ensue from just societies through promoting equality and fairness while addressing inequality at

the same time.

With regard to land redistribution in Zimbabwe then, this chapter contends that reformative
justice is the most appropriate. Since land redistribution falls within the areas of economic and
social justice it is pertinent to discuss the relationship between these forms of justice. In the case
of Zimbabwe, there has been much discussion about land redistribution, which includes
entitlement, social good, and resource distribution’®. This chapter attempts to link different
discussions on social justice and redistributive justice to some dominant Zimbabwean
perspectives on land redistribution. These perspectives pertain to social goods in the for