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J OHN NOKOY O vs . JACK SON NO KOY O. 

KI:"GWILLIAMSTOW~: ~1st April , 1936. Before H. G. Scott , 
Esq. , President, and }Iessrs . :M. ,V. Hartley and .J. H. 
Basson , l\Iembers of the K.A.C. 

Pra ctice: Noting Apz!eal-A_t torneys have no authority to 
('.rtend period for noting or to condone late noting, proper 
co urse is to approach .-ippeol Court by means of written 
application. 

(Appeal from Native Commissioner's Court, East London .) 
(Case ~o. 33 of 1935.) 

Judgment in this ease was delivered on the 4th November, 
1935, and the appeal was not noted until t he 27th November, 
1935, two days after t he period prescribed by Rule 6 of 
GoYernment Notice No. 2254 of 1928 ha d expired . 

APpellant's attorney-;, being aware of this irregula ritY, \note 
to the Assistant Native Commissioner on the 27th No,·ember , 
1935, stating that they had communicated with respondent's 
attorneys, who agreed to the appeal being noted at the end of 
the then current "·eek . 

It is pointed out that the attomeys have no authority to 
extend the period for noting an appeal. That power is 
vested by the rule above quoted only in the Court of Appea l 
which may grant condonation of the irregularity on just 
cause being shown. 

No written application baR he en filed in t erms of R nle 19 
of the GO\·ernment Notice refer red to above. The proper 
course to be observed by the appellant is to approach this 
Court by means of a separate written application, setting 
forth the grounds of the application, and the circumstanees 
in which the omission to comply with the rules took place, so 
t hat this Court may judge whether the justice of the case 
would require it to exercise its powers in condoning ir regu­
larities. 

The appeal iR acC'onlingly l'tnJl'k off the Hall. 
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CASE No. 2. 

GRESHON TSORANA vs. EMILY RUNE . 

1\.J:\'GWILLIAJ\ISTOWN: 21st .\pril , 1936. Before H. G. Scott, 
E!;quin•, PrPsidf'nt, and 1\Iessrs . .l\1. W. Hartley and J. H. 
Ba~son, l\Iembers of the N.A.C. 

Prescription: H'hcre dcfr~~tlant pleads prescription, onus is 
on him to show t!tat his SJit'r ial drfence is cot·ered by the 
JII'OL'isions of .. let So. H of 1t\61. 

A.ppeal: ()rounds-Iul'l.: uf porticularity-Hule 10, O.R. So. 
225-l of 1928. 

(Appeal from Nati,·e Commissioner's Court, King­
williamstown.) 

(Case No. 37 of 1935.) 

The plaintiff claimed from defendant the sum of £4. 10s. in 
the followi ng circumstancf's: She states that in 1926 she 
arranged to buy from defendant a house in Brownlee Location 
at Kingwilliamstown for the sum of £12. 10s., which she duly 
paid him , that subsequently also in 1926 she found that 
defendant had prf'viousl.v sold the house in question to one 
Sicl ney Zondani. Thereupon the sa le was cancelled and 
defendant refunded her £8 and promised to pay the balanc-e 
later. Late in 1928 or early in 1929, defendant admitt"'d to 
plaintiff's husband and one Georgc T:yamzashe that he owed 
this sum of £ -L 10s., but asked for time to pay it as his wife 
was ill. Thi::. was grantPd. As he failed to pay he is being 
sued. 

Defendant denies that he ercr sold the house to plaintiff or 
that he refunded her £8 and promised to pay the balance of 
£-L 10s. 

During the course of the case, defendant's attorney pleaded 
prescription. 

The Xative Commissioner entered judgment for plaintiff 
as prayed with costs and against this judgment an appeal has 
been noted on the ground-

(1) that the N ati,·e Commissioner erred in holding that the 
debt had not become prescribed by law and 

(2) that the evidencl' was insufficient to justify the finding , 
or, alternatin•ly, that the weight of evidence was in 
favour of defendant. 

It is doubtful whether the first ground of appeal complies 
with Hule 10 of Gorernmf'nt Noticf' No. 2254 of 1928. No 
objection was raised by respondent 's attorney, and as both 
attorneys concerned appf'ared in the Court below and Wf're 
thus well acquainted with the issues im·olved, the Court 
allowed it to be argued. 

It is desired to em phasise, howerer, that one of the objects 
to be served bv this rule is that this Court may be made 
aware heforeha~d of the points raised in an appe;d, 

The present rase is an instance of the tronhle and incon­
venience which may be occasioned hy an omission to c-omply 
with the rule and the Court wi~hcs to issue a warning that 
it will in future, r.x mr.ro mot11, take eogni:r.allr-P of thP faet 
whether or not a Xotice of Appeal complies with the Hules. 
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'l'he Court cannot be expected to anticipate and prepare 
for a number of difl'ereut points which may be raised on 
an incomplete notice of appeal. 

111 thL• Court lwlow the ddendant raised the plea of pre­
scriptiou but did not specify in what respect the claim was 
barred by prescription. 

In argument lwfore this Court, Mr Athcrstone endeavoured 
to bring the claim in under four heads of section 3 of Act 
.No. 6, 1861, namely: -

1st: That this was an action for money due for goods sold 
and delivered; 

2nd : That it wa s for money paid by the plaintiff for the use 
of the defendant ; 

3nl: That it wa s for mo!H'Y had and received by the defen­
dant for the use of the plaintiff; and 

4th: That it was for monc\' du e for the purchase money of 
fix ed property. ' 

Now , it was accepted by both parties that the house in 
question, whic·h is situated in Brownlee Location, King­
williamstown , is movable property, and consequently the 
claim under the Hh head must fall away. 

l\1 r. A therstone, in the course of his argument, stated that 
he was relying on this gronnd more strongly than on the 
others. 

Jn regard to the claim under the first head, it may be said 
that this clearly was not a case of an action for goods sold 
and delivered, for while the " goods " may have been sold, 
they were never deli,·ered , nor was th e plaintiff the person who 
had sold the goods. 

The elaims under the other t wo heads do not need an~· 
comment, as it must be obvious that the action did not fall 
under either of them. 

The position in this case appears to be very similar to that 
in Oberholzer vs . Baard , Wright & Co. (1920 C.P.D. 236), 
where Searle. J. , in giving judgment, said: " The difficnlty it 
seems to me that the appellant is in , is that he has not 
clearly shown to the Court any particular provision of the 
law whereunder this claim would be prescribed. The d efence 
of prescription is a statutory defence. There is a statute, we 
know, and apparently the defendant intended to rely upon 
Act No. 6 of 1861, because he objected to those items which 
were more than eight years old, so he was clearly intending 
to rei~· upon section 3 of that Act, hut l think he should 
have specifically referred to it." 

In the same case it was laid down that the onus was on 
the defendant to satisfy the Court that his special defence 
was covered by section 3 of the Act. 

In this case appellant has not shown that his defence is so 
covered, and, in the opinion of this Court, the special defence 
was.. rightly overruled. 

In so far as the second ground of appeal is concerned, we 
are satisfied that the Native Commissioner's finding is fully 
supported by the evidence. 

The appeal is dismissed with costs. 
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CASE No. :3. 

KOMANI MANGA vs. MHLONTLO DYELE. 

KI:-\GWILLIAliiSTOWN : 21st April , 1936. Before H. G. Seott, 
Esq., President , and Messrs. l\I. W. Hartley and J. H. 
Basson , l\lemhers of the N.A.C . 

.Judgment fur ret11rn of 1rife with in a fi;red JH'riod, alterna­
tively rest omtion of dowry paid-lJeuth of 1cife before th e 
/iJ•ed pe riod-:-l~f!ect. 

(Appeal from Native Commissioner's Co urt , East London.) 

(Case No. 77 of 193i5.) 

On the 29th July , 1935, Komani Manga (plaintiff) issued 
summons in the Assistant Natin• Commissioner's Court, East 
London, against l\lhlontlo Dyele (defend a nt ), in which he 
claimed delivery of his wife, Nojausi, or the restoration of the 
dowr~· paid for her. In his particulars of claim he alleged 
that dowry was agreed upon at ele,·en head of c-attle with 
the express stipulation, however, that only ten head should 
be clelin>red prior to the " Umdudo " ceremony, the eleventh 
beast to he paid after that ceremony had been solemnized by 
the defendant , that tlwreupon Nojausi was handed over to 
plaintiff and became his wife and fixe children were born of 
the marriage, the ten head of cattle having been duly paid 
over to defendant. that Nojausi dpserted her husband and 
had been at defendant 's kraal si nce February, 1935. 

In his plea defendant sta t ed that the dowry was fixed at 
tweh·e head of cattle and one horse, of which ten had been 
paid, leavi ng a balance of two head and one horse. and 
denied that Nojausi had deserted her husband but that she 
was held by defendant unde r the Xat i,•e Custom of "Ukute­
leka " against payment of the balance of dowry . 

In his reply to the plea plaintiff r eitemted that the dowry 
was fixed at eleven head of c-attle, of which ten had been paid, 
but that he had tendered three heifers without prejudice in 
order to induce defendant to solemnize the " Umdudo " 
cer emony. 

ln regard to the plea of '' Ukuteleka " plaintiff sa id he was 
essentially correct in stating t hat N ojausi had deserted him 
as she left his kraal by herself and went to defendant's kraal, 
and when he went to " Putuma " her she said she desired 
the " Umdudo " ceremonv to be hastened as the equipment 
therefor was being wrdngly used towards the marriage 
ceremony of another daughter of defendant. 

Before any evidence was led the Acting Assistant Native 
Commissioner suggested that as the point of difference at 
issue was so negligible the parties should attempt to come to 
some agreement. After a short adjournment, the attorneys 
for t he parties intimated that an amieable settlement had been 
arrived at, and by c-onsent the following judgment was 
entered:-

"For plantiff, for deli,·ery of wi fe, Nojausi, within fourteen 
days, failing which restoration of t en head of cattle paid as 
lobola. Upon restoration of wife, plaintiff is ordered t o 
deliver to defendant three head of catt le. Each party to pay 
own costs." 

This judgment was deli vered on the 20th September, 1935, 
hut the woman Nojausi died on the 22nd idem, and a warrant 
of execution was issued on the lOth October , 19:35. dirPC"ting 
the :\Iessenger of the Court to attach ten head of cattle 
plus 12s. 6d. fo r cost s of issuing the warmnt . 





On tlw l!lth Octouer, 19:~:) , the defeudant':> attor·m•y l,.!;a\·e 
notic·e of an application to set aside the warrant of execution 
on th<' !!:round that the .iud!-!:me nt had been rendered void by 
tho dPath of tlw woman .Nojausi before the period of fourteen 
da,\'» spceifil•d rn the judgment had elapsed , and the Assistant 
Xatin• Commissioner ordered that th<> warrant lw set aside 
with costs , and against this order a n appPal has h<'Pll noted 
on tlw t'ollowi ng grounds, bri<•fty :;tated : -

(1) That wlwn judgment \\'aS g in•n ddendant \\'aS at fault 
in ha,·ing plaintiff 's wife at his kraal and not having 
returm•d her to plaintiff' h<> fore t lu· .in<lgme11t on the 
:?Otlr S<>ptember, 19:3ii. 

(:?) That a~ judgment was one with an alternative, as 
defendant was trna hle to fulfil t ho orw p<ll't hl• must 
fulfil the alternatin•. 

(:~) That no good eau;;e was shown for setting aside the 
warl'ant and that tho Assistant Natin~ Comrnissioner 
was not justified in implying a condition in the judg­
IIIPnt that it was suhje<·t to the woman beinll: alive. 

(-1) That the .~t>tting a:;ide of tlw warrant was bad in law 
inasrnn<·h as the judg111ent st ill stands, and in order 
to set aside t he wanant an attempt should first have 
been made to set aside the judgmeut. 

Ci) That on tlw death of the \\'onwn the defendant could 
do nothing but ohe,,· tlw alterna ti,·c judgml•nt and 
restore the cattll•, tlw woman having died at his kraal 
at his risk. 

ln so far as tlw first ground of appeal is eoneerned, we are 
not sati sfied that the defe ndant wa s at fau lt . H e a lleged 
that lw was detaining her under the custom of " Uknteleka ", 
whi <'h he was justified in doing if any more dowry was due­
it is true plaintiff denied that any further dowr,\· was due, 
hut it is \·cry signifieant that he does not definite!,'\' deny that 
the woman was under the " Teleka ", and tlw fact that when 
he \\'Pilt to fet<· h her she ;;aid she wi sh t>d the " t'mdudo" 
cer!'mony pe rformed shows that she was not a d<>..;Prting wife; 
furthermore, if only one beast wa:; dm· to defendant , it is 
strange that plaintiff should havl• t<>ndPred th ree heifers . 
His a<·tion in doing so le nds colour to defendant's co ntention. 
ln our O}Jinion the appeal on t he first ground must fail. 

The second, third , and fifth grounds of appeal are closely 
relat<'d and ma,\' conYeniPntly he dealt with together. 

Th e def,•mlant had heen gh·en the option of returning the 
woman or t he down· within fourteen days , and if the woman 
had }i\·ed and he returned her before tiH• expiration of that 
period , ho <"OU}d ha\'E' heen f'Ompe lled to do either one or the 
other. The death of the woman put it out of his }lOWE' I' to 
return her and it is now sought to enforce the .indgment in 
resped of the return of cattle. .\s far as we a re aware, no 
si milar f'ase has previously h<•en before this Court-the case 
most nearly approachin~ it is that of Baleni 'I.'S. Qosha (4 
N .A.C. 201). Tn that case the plaintiff 's wi fe had died after 
the summons claiming her return 01' that of her dowry had 
been served. The Nati\·e Appeal Court. <"Oncnrring wi th the 
opinion expressed hy tlw ~ative Assessors, held, that as the 
woman had hornc two ehildrcn, the plaintiff (appellant) had 
no claim to the return of th e c·attlc nnlc>ss he was prepared 
to abandon his right to the children in fa vour of his wife's 
pe<>11le. This ease was dN·ided prior to the issue of Pro<'. 
No. 18!) of 1922 abolishing the custom of " Uk uketa" on 
the death of t he woman shortly after the ma.rriage and it 
does not assist greatly towards the t•lucidation of tire point 
nnder considcratron, and it becomes m•eessary to seek other 
sources of enlightenment. 

2 
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Nathan, in his Common Law ot South Africa (~nd J•:ditiou, 
p. i:?!J), in d<•;Iliug with the diseharge of contracts, state~-;:-

"The Ho111an Dut<·h Law \\Titers have \'<'1'\" little to sav 011 
tlw suhjP<·t of impossibility of perfm·mancP , a'nd the prinr'iples 
regulating this suh.i<'C't have to lw gatht•red fro111 Homan 
l>nt<·h Law. 1'1w Homan J>utC"h La\\· 011 this point has IJPPU 
<'XPI'Pssly adoptC'd h,v dPcisiou in fo'nuth Africa in Hay t•s. 
Divisional Council of Kingwilliamstown (1, KD.U., !Ji). In 
that case, the dePision iu the l•~nglish <·ase of Taylor rs. 
l'al<hn•ll (:3, B. & S., 82G) was approved .... 'l'he <·ase of 
'l'aylor !'.~. Caldw<>ll adopt<·d the p1·incipl<>s of Homan Law, 
and thesP priiH·iplt•s 111ay Ill' taken as being in full force in 
South .\frica. at thl' pl'Psent time"; anJ at page j;3o, PothiPr 
states tlw Roman l,;nv on the subject very full~·. <IIHl thH 
Hules laid down hy him (Obligation~>, Bngnet, § § 6-W-6i0) 
are bridiy summarisNl hen•. If, he sayi'l, the thing which is 
due upon contra!'t <·eases to exist, the contract is at an end", 
and at p. j;3:J, "'l'lw next rule laid dmvu by Pothie r (§ 633). 
which ii'l appliC"ahle in Homan Dut<"h Law ii'l that the destruc­
tion or loss of the thing which is tht' sub.iect-matter of an 
obligation do('s not put an Pnd to thP obligation, tchcre such 
destntcfion or Ios.~ frtk<'.~ plun' after fhP- debtor'.~ f"ilttre or 
default in performiii!J hi~ obliurttion on duP dot<'." 

In the present C'a:>P, the wo111an diC'u beforp th e aiTind of 
the due date for th<> pNfonnan<'<' hr tlw dPfPnda ut of his 
obligation. In our opinion hP wa~ <'xcused in regard to th<' 
altPrnative obligation, and <·on~Pqnently there was good pau~l' 
for l'Ptting aside the writ. and the appPal must fail on these 
grounds also. 

The fourth ground of appPal is , in our opinion, untenable. 
Xo possible ground could he ndn!Il<'Pd for :o;etting asidt> tlw 
judgment, which was i1! order when it was pronouncPd, hut 
that does not prevPnt the setting aside the warrant of exerll­
tion based on that judgment for good cause whid1 has arisPn 
snhsequent to the date of th<' judgment. 

It is unreai'lonahle to sav that YOU cannot set aside a writ. 
until ron have set a~ide ;. jndgn;ent whieh it ii'l dear C'ould 
not be ~pt aside. The ground of appeal also fails. 

The appeal is dismissed with costs. 

CASK Xo. 4. 

JONAS JOSHUA vs. KLAAS MPONYA. 

Kr::-;awiLLIA:~!:;TOW.:\: 19th ..:\ugm;t, I9;36. Bt>fore H. G. S(·ott, 
Esq., PresidPnt, and )[t>ssrs. G. :\1. B. Whittidd aud 
H. R. _,[_vburgh, )lemhen; of the ~ . .-\.0 . 
.-lppcol-l>mctice-Lafe notinu-Oondo11afion (/l'llllfl'd. 

(Apppa} from the NativP Commissioner 's Court, Bloemfonte in.) 

Tn this C"ase the Xati,·e Conunis;;ioner <•nterC'd judgment for 
plaintiff on thP 5th )farch . 1936, and onlPrPd d<>fPndant to 
cede to 1)laintiff all defentlant' s right to tlw iiiiJll'OV<'IllPHts on 
Stand No. 1503 referred to in the claim, and, failing cmn­
plianre with the orde1· within one uwnth, paym<'nt of th<' 
sum of £90 as and for damages. 

DPfendant appPaiC'd to this Court on tlw :30th :\lan·h, HJ;lfi, 
on the grounds that the judgment is against the w<>ight of 
the <'vidence and that the plaintiff did not dis<"harge th<> <HillS 
of proof rl'<>ting on him. 

1'hP appeal 11ot ha\'ing h<'PII noted within :?1 days aft<>I' 
the <latP of the judgnwnt in terms of Rule (l of Gov<'l'nlll<>llt 
Notice No. 22!54 of 2bt Dc><·emher, 1928, appPllant appli<'d 
for the rondonation of the irrPgular;tr on th<' grounds that 





he veri1y and truly hdieved that the period of ~1 days 
refern·d to in the Rul(' PXI'Inded Sundays and public holidays. 
This Court , in view of the fact that only a few cases have 
(·ome hefot·p it ft·om the Orange l<'ree State, where, as a 
general rule, pntetitione rs have not had opportunity of access 
to the decisions of this Court, al'eepts the explanation and 
~ra uts the indulgl•nce sought. 'fht• decision~'! of tlw Court 
now having bN•n made antilable to the pnhli1·, the relative 
governing ruk~ will he strietly enforl'ed, and in future similar 
laches to thosp oceurrit~g in this easp will afford no excuse. 

CAS!•~ No. 5. 

LINDILE MAKINANA vs. GXOTIWE MAKINANA. 

KI:-IGWJI.t,IA:.tSl'OW:'-1: 19th August , l9:l6. Before H. G. Seott, 
Esq., President, and )lt•ssrs. G. M. B. \Vhitfi e ld and 
H . U. Myhurgh, )fembcrs of the N.A.C. 

Satir·1• /t:::;fate- luquiry-U . .Y. So. 166-l of '20th Sepfe111ber, 
19:29-[ITI'!Jlllaritics-l'ruc!'dun~ in Satiee Cu111111issioner's 
Corut-A.pJH'Itl-l'racfin•-Hule 10, r: .N. Su. '2~.)-l of 
19'28-t;,·uuntls mu.~t he I'.I']Jlil'itly sfafetl-.1 JIJI/imtiun to 
.-lllll ' lld !/I'OIIIIds of IIJI/11'11/ rcfu.~l'd /Jy A.JIJII'Ol ('o·urf. 

(.\ppt•al from the Xatin· Commissioner's Court, .\lbany.) 

(Case '2 of 19:lG.) 

The admitted fads in this ea~-;p are that one Sam Makinaua 
bought from one Engelaud Sokntu Lot No. 9-l, l•'ingo Loea­
tion, Grahamstown, for £-13. Sam :\Iakinana died on l!ith 
August, HHS, leaving no will, and the appellant is his only 
son ami heir. The respondent is appellant's graudmothet·. 
At tll(' date of Sam :\Iakinana\; death onlv £20 had been 
paid on aceount of the purchase pt·ir-e of tl~P JH'operty , and 
sim·e that date the balance of the purchase pri1·e (£'23) and 
rates on the property (£23. ~s. lld.) have been paid. 

l\lr. Green, of the firm <Jf Smit, 'Yheeldon & Hushmere, 
attonwys, was appointed by the Assistant .:\lagistrate repre­
seutatin• to the heir, Lindile :\Iakinna , on 17th l•'ehruary, 
1936. On 28th February, 19:36. )Je~srs. Smit, Wheeldon &. 
Rushmere wrote to the Xati,·e Con11nissioner informing him 
that a daim had been lodged against tlw Estate on behalf of 
Gxotiwe )Jakinana in connection with certain payments made 
by her in rPi'!pec·t of the immoYahle property and that she was 
holding the original d eed of grant and other documents 
against payment of her elaim and tha t )[r. Green, in his 
above t·apaeity, had repurl1ated thP daim and n•q1wsted thP 
Native Commissioner " by virt11e of Proclamation No. 22ii'i 
datPd 21st DeN•mber, 1928, i!'lsuPd undl't' Act :Ko. ::l8 of ]9'27 
to summon the parties 1·onl·enwd in order that the disputP 
may be determined ". 'l'ht• reply to this letter was signed b~· 
t h P assistant mngistrate and stated that it spemed necessary 
that the parties should appt.·ar before the Native CommissionPr 
and su~gesting that a suitable date should be arranp:Pd with 
the Clerk of the Court. 

On the 17th .:\lareh, HJ36 , the parties and their attorneys 
appeared in the Court of the Xative Commissioner and, aftPr 
hearing e\· idence, the presiding offieer e ntered what he terms 
a. judgment in favour of Gxotiwe )lakinana for. £ .U. 3s. lld. , 
with costs. 

A pet·usal of the reeord disdosPs quite a numlwr of inPgu­
laritiPs. In the first plaN', a Native Commissioner having 
been appointed for the Distriet of AIIHtnY, the as[olistant 
l\!agistrate, as SUI'h, had no authm·ity to appo-int a representa­
tive to the estate. 
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~<>< · orHlly , thP inquiry , being one in the Natire Commis­
f; ioner's Court, hP w:rs in <>rror in ~ igning his finding in his 
<·apa<·ity as assistant magistr·att•, Thir·<lly , his finding cannot 
he <ll'1·WriLed as a judgnwnt. Suh-sPdion (.t) of seetion 3 of 
Go\'<'rllllH'Ilt :\oti<·<• No. 1(){i~ of W:W makef; no provision for 
tlw Pnfon·PlllPnt of the ).;atin• Commiss ioner'x finding except 
as rl'ga rds t lw coxts a w a rd<•<l. 

'l'h<> pr·on•pdings appPar to ha\·e he<•n regardf'd a s an 
ordinar·y c·i,·il case, whil'h , 111 the opinion of this <·ourt, is 
incol'l'<'d. 

Fourthly, tit<> rPasons for· tlw finding have not been f;ignPd 
hy the pr<>siding ofti<·<'l'. Fifthly, it is not shown under what 
authority tiH· as:-;istant magistrate pnrported to hold the 
inqniry , hut it would appP:ll' that Ir e <lid so under the pro­
visions of Part l of Gon•r·nmPnt :\otic·<> :\o. 2257 of 19:28 
in rt>spon~l' to the reqnest by .l\lessrs. Smit , " ' he<>ldon & 
HuslmH'I'e, If thi:-; i:-; thP <·a:-;l' , it is pointed ont that Part 1 
of Gon•niJlll'llt :\oti l'e Xo. 2:2.ji' was r<'pealed by Go\·ernme nt 
Xotic·p Xo. Hi6.t of the :20th Septembe r , 1929, undf'r which 
n<'\1' rPg nlations WPre promnlgatNI. 

Xo objection ha;; he<•n raisPd in n•gai'Cl t o any of tlwse 
irregnlarities , but thi:-; Coul't draws att<•ntion to them for tir e 
future guidanc·e of all c·onc·<>rll<'Cl. 

An appeal lras h<•<>n note cl against the finding of the 
Assistant Xati\·e Commissimwr on tlw following grounds: -

1. That the J.:-;sistant Xatin• Commissioner was wrong i11 
finding that the claimant aud th e duly appointed heir 
were not gm·erned Ly the nati\·e law and custom and 
that they were detrihalised. 

2. That the Assistant Xative Commis~;ioner was wrong in 
:stating that the prm·isions of Act No . 3.'3 of 1927, as 
amended Ly .\Pt No. H of 1929, gave magistrates a di>;­
eretion as to whether native law aud custom ~honld 
apply in regard to dispntf's in connePtion with nati,·e 
estatPs. 

; ~. That, alternati\·el.v, and only in the event of the ahm·e 
groundf; uot being upheld, that the .\ssistaut Natin' 
c·ommissiorwr failed to take into ac<'ount the fact that 
the c·laimaut with her family had lived 011 the property 
of the heir siuc·e 1917 free of Phlll'ge aud had, in 
alldition, recei\·ed substantial rents for the property , 
whieh set off hl'r claim . 

.t . That in the Circumstance.;; the Assistan t was wrong in 
granting judgment for tllf' elaimant for £4-1- . Ss. lld. 
with costs. 

An exc·eption to the uoti<'l' of appe al has hf'e n lodged on 
the ground that it does not comply with paragraph_ (b ) .of 
Hu!P ]() of the Appeal Court ruiPs (Go,·ernment Notice ?\o . 
22i5.t of 1928) in that no grounds of appeal are stated in 
paragmphs 1, 2, and 4, an<l that as rP <rards paragraph S of 
the notic<' the grounds are not S<'t out clearly and SJH'Pificall~· 
hut are vague and emLurrassing. 

'I'lw fir·st, sec·oud and fourth gi'Ounds of appeal do not 
c·omply with the rules abovP quoted. whieh rc>quir·.es tl!at th<> 
grounds of appeal shall h<> stat<'d dearly and s pePrfic·ally, 
except in the ca~e whPre the appellant wa s not rc•pn•sPntP<l 
hy a legal practitioner during tlw proc·eedings in thf' Nativy 
CommiK!-lioner's Court against who>;f' judgmeut the appc>al 1s 

brought , when it shall snffice to not<> an appeal against thP 
judgment as a whole without spoecif~·ing iu d<>tail the gr·ouiHI..; 
of appeal. 

Somc> of the ohjec·ts to he sen·pd b,v this rul e are s tat<'d in 
the case of )latikita ~Jkote v .~. Bomani :\lahiudisa (1!J2fl, 
Natin• App<!al Court, 1-t). 
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It is not a compliance with the rule merely to say that the 
Assis tant Native Commissioner was wrong in his finding 
without stating why ho is wrong, except in the case of an 
:tppeal against a finding on the fads when it is sufficient 
to Ray that it is against the weight of the evidence and the 
probabilitit.•s. 

The Pxception to th<' third parag1·aph of the notice of 
appeal remains to ht.• !l!'alt with. 

ln thP opinion of this ('oul"t this grouud of appeal doe:-! 
not comply with the rnl!'s as it is men•ly a statenwnt of 
fa<"t

1 
vague in its terms and does not sa~· why the Assistant 

~atn·e Commissioner was in error. The inadeqna!'y of this 
ground of appeal was p\·idt.>ntly realized hy appellant's 
attorn<',\" for he applied to ha,· c it st ruck out and substituted 
by thn following: "That tlw judgment was against thP 
weight or evidence "0 

Objection \\·as takPn to thP ame1ulmcnt h~· the respondent'!l 
atto•·ney. 

RnlP 10 of tlw NativP AppPal Court rule!-; requires that 
an_,. application in eonnection with an appeal shall lw in 
writing and !-;hall lw lodged with the Hegistrar of the Court 
not l!•ss than one clear day prior to the commencement of 
the :o.<'ssion. This ndl• has not been compli t>d with . 

The :1pplieation is a last minute attempt to rPCtify what 
was defectin• in tht.• first instance and tlw Conrt is not 
p1·epa rPd to allow thl• amendment. 

FurthPrmore, on the merits the Court is of opinion that 
t he appPal woul1l ha,·e small chance of snecess. 

The t•xception (or more properly the objection ) is allowed 
and the appeal is stn1ck off tlw roll with costs. 

C.\SF. Xo. ti. 

BERTHA MBENDE vs. DINAH FETSHA . 

KIXGWILLH.USTOWN : 19th August , 1936. Before H. G. Scott , 
Esq. , Prt•Rident, and .Messrs. G. iH. B. Whitfield and 
H . B . .:\lyhurgh , .:\Iemhers of t he N . .A.C. 

Satin· H.~trdt•-UP.fon• rt tridou' can ~llf' as :mfe heiress shr 
'11111st sholl" that t'1111diti ons enabfinu her to du so apply­
Lm·us standi in Judi('io-Secfion 2:~ (G) of A.d So. 38 of 
1921, .4.ct So. 13 of 1934 o11d Got•ernment "Notice No. 1GG~ 
of 1929, :>cction 2 (b) and 2 (d). 
(Appeal ft·om the Xntive Commissioner's Court. East 

London.) 
(C':1se No. -!0 of 1936.) 

Plaintiff, who is described as t he widow of the late Joseph 
F etsha and his sole hei ress, as he died intestate, sued Bertha 
~\lbemla and Dick Xtyongwe for an acl'ount showing how nn 
amount of £30 received by them on behalf of the sa id late 
.Joseph l<'etsha had been di shursc>d and for payment of any 
halance remaining due . 

'fo t he s11mmons ob.iPction was taken that plainti ff had no 
fuc11 s .~tandi in jutlifiu to t'eco,·er t h e amount t'laimcd, and , 
alternati,·ely. that the issue of the summons was pn•matnre , 
as plaintiff had failed to makP a demand before issue of 
S UilllliOII:-> . 

First defe ndant fil ed a plea in which sh t> ndmitted reeeiving 
the sum of £30, and attached a detailed statt.•ment showing 
that an amount of £31. l2s. 4d. had al'tually been expended. 
~e<'ond ddendaut filed a pl ea den.ving t ha t he had 0ver had 
I'Ustody of tiiP said su m of £30. 
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.\ftt•r heariu~ t>vidt'll<'O , tl11• .\ ss il>t<wt ~ativP Commissioner 
o1·errnl<><l uoth ohj<•dions to tho summons, and plaintiff tlu·n 
pr·oc·epdp~) to 1-!;in• l'YidPn<'P, in whic·h sh<' dPnied the eorredness 
of th<' ac·c·on11t attal'hed to fin;t defe11dant's plea, exeept as to 
an atno11nt oJ' IUs. .\t tire dose of the el'ic.lenee her attorney 
\\'lthdn•w thP c·aso as Hl!:ainst SC'<'O!Hl dPft>Hdant and <'lm;l'd his 
I'USP. DPfl'lHiant 's attorney thc•n intimatPd that he did not 
proposl' to c·all t•,·idPtH't', and also dosC'd hi>. case . 

. JndgmPut was then cntPn•d in fan>HI' of plaintiff for 
£:2!l. Ills., a1HI against this jH<Igment an appeal has heen 
uotPd against the ruling of the .\ssistant Xatin• Commissioner 
111 n•gard to tire objc>diom; and also against tlw judgment on 
thP l'iaim. 

~<'YI'r:rl gmunds of app<'al an• set out , hnt in the view whil'h 
this C<nn·t has taken of thl' ease it is IH'l'l'ssary only to deal 
with Oil<'. 11amdy : -

.. That there is no e1·itlenee on record to prove that the 
late Joseph FPtsha died intestate as alleged in paragraph 
1 of respondent 's summons , and respondent has faiiPd to 
provl' that shP had lucus standi in judiciu.'' 

J n his reasons for j;rc.lgment , the Assistant Native Commis­
-..ioner state•-.. that at thP hParing of the objections tlw dPfPn­
dant's attorney intimated that he did not press the first 
ohjPdion hut reli<'li r·ather on the SP<'Oild. .\pparently, how­
ever. he did not nba11don the objection, as the Assistant XativP 
Commissioner pronounced a r·uling on it , and it now fo rms a 
ground of appt•al. 

DPaling with this ground of appeal, the Assistant Xative 
CommissioHc•r states: " Paragraph (l) of the summons sets 
out that the plaintiff is the widow of the late Joseph Fetsha 
a11d hi~ sniP lwire:-;s as he died intestate. 111 terms of sub­
sl•ction (U) a11d ('i) of section 23 of .:\et No. :38 of 1921 she was. 
on the fal'e of the summons. the l'orrect person to sue." 

Sub-sPetiou G provides that in connection with any elaim or 
dispntP i11 rPgar·d to the administration or distribution of any 
PstatF of a del'eased native the heir. or in ease of minoritv 
his guardian, aeeording to Xative Law, if no execntor h:{s 
been appointed, shall be regarded as the executor of the 
estate, and sub-section ('i) has the effed of ousting the juris­
dil'tioH of the Master of the Supreme Court in respect of the 
Pstate of a native who has died intestate. 

lt is trlJP that s11b-section (6) provides that the heir shall 
be regarded as the exeeutor, but does the plaintiff show that 
she i>. the heir? rnder the ordinary law of suecession, a 
~nrviviug spouse is not an hei r aiJ i11testato to her de<"eased 
IIUsband. and it is onlv bv virtue of Act No. 1:3 of 193-! that 
she l'ould beeonw sole I1ei;ess (assuming that the value of the 
e<;tatP is not more than £600) in cases where the regulatons 
under· Government Notice No. 1664 of 1929 provide that the 
proJwrty of a native shall devolve as if he i>. a European. 
If the marriage of plaintiff and the late .Joseph Fetsha was by 
Christian rites , whether in or out of connnunity of property, 
then his devisable propert~' on intestac;v would den·lop as if 
he had lwen a Europea11 [,eetion 2 (b). Government Notic·e 
No. lUU-J. of 1929 and Aet No. 1~ of 193-! would apply], hnt 
If thPre wns not sueh a marriage, the propert;-.· would devolve 
acl'ordi11g to Native Law and Custom [section 2 (d), Gm·ern­
ment Xoti<·e Xo. 1G6-J. of 1929]. in which case plaintiff wo11ld 
not be the deceased's heir . 

.Before plaintiff can sue as sole heiress she must show that 
the <·onditions enabling her to do so apply and this she ha:; 
not attempted to do. 

Tlw appeal is allowed with costs and the judgment in the 
Court helow altered to on<' of absolution from the instance 
with costs. 
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c:Asr~: No. 7. 

KWILDINI SOFE vs. MANTYI CIBI . 

KING WILJ,IAllHTOWX: 19th August , 19:J6. Before H. G. Scott 
l•:sq., Pn•sident, and ~lessrs . G. ~1. B. Whitfield and 
H. B. Myburgh , ~lPmbers of the N.A.C. 

Agreement to pay clorvry- ClaiuL for balance of dowry on 
death of u,•ife- Ukuketa Custom in ( ' isk cian T errit orics­
Numba of cattle Tctu.nuzblt• on rvifc's deaf le , 

(Appeal from Xatin~ Commissioner':; Court, Komgha.) 
(Ca,;p .Ko. 14 of 1986.) 

ln the Court below the plaintiff (apJwllant) sued 
defendant (respondent) for the delivery of eight head of 
cattl<> and on<' horse or tlwir Yalue, £ .')0, all<>ging that in 
19:l! his t sistPr , Nombhuqu , · was married to defendant, who 
promised to pay seven head of cattle and one horse as dowry 
for her; that tlw seven head of cattlP, which have since 
increased to eight, were actua ll;v pointed out by defendant , 
hut by mutual arrangement were allowed to remain with 
him; that the said .Kombhuqu died about six months ago 
after bearing one child and defendant now r efuses to hand 
over the dowry. 

In his plea defendant admitted tlw marriage and the 
promi);e to pay the dowry mentioned, but states that only 
three head of cattle were pointed out and that there has 
been no increase. He denied that plaintiff is now entitled 
to an~· of the dowry cattle, sa\·e one due in respect of the 
child born, inasmuch as the said Nombhnqu, having died 
shortly after the marriage, no dowry is claimable and, if 
paid, is returnable in terms of ~ative Law and Custom. 
No evidence was led, but the following facbo; were 
admitted:-

That the marriage subsisted for about one ~·ear. 
That one child was born of the marriage. 
That plaintiff had no use of the dowry. 
The claim for the increase was abandoned. 
The Native Commissioner entered judgment in fa,'our of 

plaintiff for one beast or its \'alue. £5, and <·osts of suit , 
and against this judgment an appeal has heen noted on the 
following grounds:-

(1) The time has arriYed for withdrawal of recognition of 
the Ukuketa custom in the Ciskeian Territories, as the 
said custom is repugnant to eiYilized sentiments and 
has fallen into disuse and disrepute , and 

(2) Even if the Ukuketa custom is still recognized in tlw 
Ciskein Territories , the award of one beast is ahsolntel~, 
inadequate. 

In argument before this Court it was admitted that the 
('Ustom of Ukuketa is still practised h.v the Ciskeian natives . 
In the Transkeian 'J'erritories this custom was abolished by 
Proclamation No. 189 of 1922. If the Ciskeian natives 
desire its abolition the.v should approa<'h tltc legislatnrP to 
pass the necessary legislation. 

Jn regard to the se('ond ground of appPal, ref0rence to a 
long seri!'s of cases in the Transkeian Territories heard in the 
Native Appeal Court prior to th!' passing of Proclamntion 
No. 189 of 1922 shows that tlw number of eattle returnable 
on the death of a wife shortly after marriagP is dependent 
on the circumstances of each case and no d0finite seale has 
been laid down, but the tendency has been, more or less, to 
make an equal division. 
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In the pt'CS!'Ilt <'ai'.<' plaintiff is suin~ for th<' amount of 
d~Jwry whi<'h the dcf~11clant undertook to paJ·, hut th~re is a 
drspnto on tlw pl1•adtngs a s to till' nutniH·r of !·attl1• whi<·h 
W!'l'!' a<·tuall,,· pointed out . Plaintiff says tlw nmnhf'r is 
ISC'Ven wltiiP cll'fPmlant says that it is thn•c•. The pointing out 
of the eattle \Votdcl lw n •ganlPci as an al'tnal pHYilJPnt. Tlw 
qn<'stion :ll'i"c's wh('th<'l' plaintiff ean snc• for an)· halancP of 
dmv ry d n!' i 11 ' iP\\ of t hP fad that clPfPlllla n t! s wi fp is nmv 
dPad. 

In thn <·ase of Bnnge t·.~. Xcllan~·a (1, 1\'.A.C. l.j:~) , plain­
tiff S\11'11 for fonrtc>Cll head of cattle, IJPing balanc·P of dowrY 
dui' , whil'l1 dt>feuclant had promisPd h~· written agreenw1;t 
to pay. l>efpnJant piPacl('(l that his \\'ife had di('(l shortly 
aft.c>r marriagP and, ac·c·ordingly , unless she• was re pla1·0d hy 
another danghtf'r , tht> eontrad laps<'<!. 

The ~lagistrate gave judgnwnt for th~ plaintiff , holding 
that the• fact of the \\'Oman' s death could not affect the 
dPfC'tHlant's liability under tlw agreement. On appeal to the 
l\'ativP .-\ppPal Court tlu> l'rt>sid ent in ddivering judgment 
said:-

" .\ft~r lwaring argum e nts, the Court is of opinion that 
th~ payuwnt of dowry is to sec·m·e good treatmt>nt for the 
wife' and to support lwr should :;he return t{) her guardian. 
To uphold an agreem~nt of the nature of th~ one no\\· beforP 
tb0 Com·t would rednc~ thP matter of a na t i,·e marriagt> to 
nne of pul'C·hase and sal~ . . . when the bargain was ma<IC' 
m •itbc•r party \\·ould eontemplate the death of the woman, 
c·onse quPntl,'l' this case must be treated a s an <Jrdinary onl' 
and t.IIC' ag:r~Pment eannot be takf'n into cons id~rution as it 
1\':1'> practieally cam·elled hy her decease ". 

\Yith this Yi~\\· of thE:' position this Court is in agreenwnt. 
lt \vill he SC'~n tlwn that a decision in the present case cannot 
he arrived at until evidenee has heeu led to show \dwt 
number of cattle were actually paid over "b:r word of 
mouth". 

The judgment in the Court belO\\' is set a side and th~ 
reeonl returned fo1· c\·idence to be led on this point, for a 
finding to be gi,·en thereon, and for a fresh judgment to be 
0ntered hearing in mind what has be,en said above in regarcl 
t o the diYision of the dowry. 

The co<;;ts of appeal to abide the result in thC' Court below. 

CASE 1\o. S. 

A NDR IES MA KOLOBATE vs. EPH RAIM MOYANAGA. 

KI:'\G\\'ILLIA~rsTow:-;: 19th .-\ugust , 19.36. Before H. G. Scott. 
Esq .. President, ancl :\lt>ssrs. G. :\I. B. Whitfie ld anrl 
H. B. )lyhurgh , :Members of th~ N .A.C. 

Claiw for rent by parent on behalf of hi s 111inor children--
l'roof required that Jii'O]Jerty in r espect of u·hich ·rent 

d(Ji~~ted is property of minors-Succession to inf est11fe 
native estate u·h ere spou .. ses nHU'ried in cum 111 twity uf prli­
perty-:!ct So. 13 of 1934 and Governm ent N oti CP .Yo. 166-1-
of 1929. 

(ApJwal from the ~ati,·e Commissioner's Court , Thaha 'Ncltu.) 

(Case No. :3 of 19:35.) 

The plaintiff , in his capal'ity as father and natural guardia11 
of his six minor C"hild1·en, claimed from defenuant the stllll of 
£15, amended during the eonrse of the hearing to £22. 10s. and 
snhsequently to £24 , for rent at £1. lOs . pe r month from lst 
.July , 1924 , to :31st Odol.wr, 1935, in respect of eertnin 
premisPs, !'onsisting of two buildings , the property of the 
aforenwntioned minors , situatt> in the Thaba 'Nchu HC'serve. 
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No formal plea was fil<><l , but tho following note appears on 
the record: -

" Mr. Diepraan outlines defence and stat<'s it is a 
denial of amount elaimed and a denial that an agreement 
was m·er entered into. In reconvention we claim 
£4:1. 5s. 9d., being the <·ost of reponstructing the build­
ing. This amount is only claimed if it is found that the 
plaintiff is tlw proper daimant." 

The following judgment was e nterro :-
"Judgment for plaintiff on pounterclaim-claim diil-

mis~cd. Defendant in conveution to pay costs of this 
action." 

Against this judgment an appeal has been noted o n tho 
following grounds:-

1. That the plaintiff lmd no locus standi to sue. 
2. That no agreemen t of lease was disclosed. 
3. That the amount awardl>-<1 was excessiYe. 
4. Tha t no ahatPnwnt of r pnt was allowed 111 respect of 

the damaged building. 
5. That the judgnwnt is against the WPigh t of PYidPnC'e. 

Tlw whole basis of the plaintiff's elaim is that the pro­
perty in qnPstion belong<'d to his childrPn and it is 
nPCPssary therefore to Pxamine the evidPnCl' from this 
aspect lwfore proceeding to dPal with the question as 
to whethe r or not a defini tP lease was entered into and 
whether plaintiff is entitled to any rent , and, if so, 
how much. 

The first witne!>s calll'd b~· plaintiff is 'Yalhan Zacharius 
Feuy:lllg, who says: " The property consists of certa in 
dwelling-houses , and at present belougs to Mon~'anaga 
childreu. This property firs t belongPd to Gorruyane. I 
refer to two houses in the Heserve. Later on thC'Sl' properties 
helongPd to L~·dia l\Ion~·anaga . a daughter of the late J. D. 
GorruyanP. The late Lydia l\Ioyanaga was the wife of the 
plaintiff (Oil behalf of the children). On the death of I~ydia 
thesP propl'rties, aeC'ordi11g to Native Custom, belonged to the 
<·hildren. Prior to the death of the late Reverend Gorruyanc, 
it was know11 that thes<' properties belonged to Lydia 
l\Io~·anaga. l knew perso11ally that these propNties wPn~ 
going to L,nlia; of my pPrsonal knowledge 1 know t hat on 
the dPath of Lydia f'Yerything \Yhich belouged to him would 
pass to the dlildre11 '· 

Plaintiff's eYidenee is as follows: " l\h children haYe two 
buildings in the Reserve which are occupi~d by tlw defendant. 
The one building did hPlong t o l\Iaasdorp. . . . The pro­
JWrty in question beC'ame the property of my children in this 
way: Tn 1926 Gorruyane died. H e told u s before his death 
he had giY<'n l\Iaasdorp another site, where ~Iaasdorp is to-day 
residing. . . . After Gorruyaue's death l\Iaasdorp came 
to m~· wifl' and me, and we could sPe he knPw about the 
transaetion as the old man had told us. He told !IS the o ld 
man had bought that house and giYen him (.:\[aasdorp) a 
separate sitP. H e even said it was for £22, but that tlw amount 
had not lwPn paid. HP asked my wife and me what would 
happen now that death had intervened. I took out the £22 
and handed it to l\laasdorp . . . . On behalf of my wife 
I paid l\Jaasdorp £22 for the hous<' in question ", and in 
C' ross-Pxamination: "I did not claim t his amount from tho 
estate heC'anse l\Iaasdorp told me he had spokPn to the old 
man , and T bought it for my wife " . 

.l\Iaasdorp , who was called for thl' defencP, states that 
Gorruyanp asked him for this plaC'<' and said h1• would give 
him another , hut that before thNe was anything (" voor dat 
daar iPts wa~ ") Gorruyane died, and consequpntly the sa le 
was neve 1· completed. After Gorru.'·ane's death, plaintiff 
came to him and bought the plac·e on his own account for £[i 
and said nothing about his wife and childrPn. 
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J'lain ttll" :tdntits that Gorruyane left a will and that the 
pt·opPrt iol-1 in question Wl'l"ll not lll<'Htionell thet·ein and also 
that artl·r Lydia 's death ho had her e:-;tatl• fixoo np and that 
tlwy did uot figure in h1•r Pstat1•, 

.\laasdorp' s story that plaintil£ bought tlw propNty for him­
sP it" st'l'llls, th1•rpfon•, to he the mon• probable one and in 
fad, tit I' ,\ssistant ~at i\·n Contmissiouer dol'S not 'fin1l that 
thP proppt·ty was bought 011 hPhalf of plaintiff's wife. In 
his n•asons for ju<lgnwut lw nwrely says that then• is definite 
Pvidl'lll'l' that plaintiff bought tht> house in question. 

Evl'll assuming that till' pro[H'rty h:ul bPPn bought for plain­
till"'s wifP, tht>n, in viPw of tlw faC't that he was married to 
hPI' b,v Christian ritl's in I'OIIllllllllity of pi"Operty and that 
Lydia Jpft no will it would 1h•volv1', a<·<·orcliug to thP Common 
Law , in tl'mts of SPdimt 2 (/1) of Gm·Nnment KoticP ~o. 166-t 
of l!J:W, and tlw dtildren would he entitled at most to only 
out• half, th<• otltPr half hPing the propert~· of plaintiff by 
virtiH' of th<' marriagt> in I'OIIIIIlllnit.\·, But it is not dear 
that the l"hildrl'n would hi' l'ntit!Pd to au~· of the property in 
\·iew of thP provisions of .\d ~o. 1:1 of 19:1-l that 011 intestaeJ 
thl' sun·i\·or of two sponsPs marTied in 1·ommunity of pro­
Jl<'rty :-:hall SIII'I"Ped to a l"hild':-; sharl' or to so much as togPther 
with the sun·iving spousp's sharn in the joint l'statl' 1lm•s not 
<'~<"t>Pd £GOO, whil"hen• t· l-lhall hl• the grPatl•r amount. 'J'lwre 
rs nothing on the I"<'l'onl to show what thP value of LYdia's 
!'state was, ami l'OIISPiptPntly it <'<rrtnot bP del"id('(] whPtfter or 
not plaintitr would HtHTC'l'<l to till' whole of the property. 

J 11 an~· <·a.~(· , plaintiff '-'ll<'s on lwhalf of his minor ehildreu 
in t'PS(l<'d of property whieh hP alleg<'s belongs to tlwm. and 
he ha;; failed to provt> that fa1·t. If the property does not 
h<'long to them, then thl'y hare 110 locws standi to :,me. As 
pointed out aiHH'e , at lt>ast onl' half of the property belongs 
to plaintiff. and in rPspl'l't of that half he should have sued 
in his personal capaeit~· and in his represPntativc <·apacity 
as far as tlw halanc<' is <'OIIPerned, subjed to proof of owner­
ship in the children. 

1t was argJH•d in this Court that, aP<·ording to Haralong 
Custom m; observe<] at Thaba 'Nchu, the children would 
SUI'<'I'ed to tiJl•ir mother and the father would not have an.v 
rights in thP property. This argument might ha\·e hPen of 
forpe if the <'state bad to be administered :wpording to XatiYe 
J,aw ami Cnstorn, but it has no substanpe where the adminis­
tration has to U<' aPPording to Common J,aw. 

J n the opinion of this Court, plaintiff has failed to prove 
that the JHl'lllises are the property of his Phildren ami the 
appeal ou tlt0 first ground must suppeecl. This being so, it 
is not ll<'l"essar~· to C'Onsider the other grounds of appPal. 

The appeal is allowed with C'osts, and the judgrnertt in the 
Court below alter<'l] to one of absolution from the instanl'e 
with C'OStl\. 

C.-\SE. Xo. 9. 

ELDA MAKUTO vs. JOHANNES FIHLA . 

Kl;o.-GwJLJ,J.UisTow"': 19th August, 19:{6. BPfore H. G. Sl'ott , 
1•;:-.q. , PrP;;idPnt, and )fpssrs. G. )f. B. \\'hitfi.Pid and 
H. B. )[ylnrrgh , )femhers of the X.A.C. 

81'1futfiun-J~eidcn('e-lFl!ere dPjl'ndent deniPs sedu('fion be 
mu.~t do so on oath, not 111 crrly in Plea-l'rnnnf1li'P 
unzntin(l uf aiJsolution /rum the install('!'. 

((.-\ppeal from the Nati\'e Commissioner's Conrt, )fiddle 
Drift .) 

(Case No. 2 of 19:{6.) 
Plaintiff, a spinster and teaPiter at the NPwazi SPhool, in 

the distriPt of Middle Drift, suet! defendent, the prin<"ipal 
teaeher at the same school, for £100 as damages for :-;pdnl'tiou 
and pregnancy. 
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At the do~e of Plaintifl"s case applieation was made for 
absolution from the instau~(l and this was granted and the 
apJH•al is against that judgnwnt. 

In his reasons for judg111ent th<• Natin• Commissioner 
!States that tlw plaintiff's uueorroborated evideJH'e i~ 
regarded as iusuffieiPut to pnahlc the Court to fiud iu her 
favour. 

Her evid<>IH'e that sht• has IH'<'Il sedu<·<>d is afforded the 
strongest possible conohoratiou h~· the birth of a child to 
IH'r of which sho Jms IS\\'Ortl that def<>ndeut is the father. If 
no l'\·idence is brought to rebut this tlwu th<'rt' is sufficient 
evidence on which a reasonable man might give judgment 
for plaintiff. 
Th~ rule of law is that in pateruit_,. cas<'s , where defend<>nt 

denies the inwrcoursc, hi~ oath is to be pn•fenPd to the 
woman's unless then• is e\·idt•n<·<' aliundr to corroborate her. 
This does uot mean that df'fendPnt ea.n deny intercourse in 
his plea aud, wheu he finds that plaintiff has 110 evidence 
hPside her own as to the ac·tual act. of seductiou, ask for a 
judgment in his favour. His .denial of the seduction must he 
un oa th and the othm· side must he gi,·en an opportunity to 
ero&s-examine him. 

In the opinion of this court, th<' grant of absolution lrom 
the instance at t-he dose of plaiutiff's ea~e was premature. 

The appeal is allowed with costs, the Judgment iu the 
Court below set aside and the r-asp returned for further 
hearing. 

CASE Ko. Hl. 

EDWARD NDEMA vs. SYDNEY NDEMA. 

KIXGWILLIAMSTOWN: 18th August , 1936. Before H. G. Scott, 
Esq., President. and l\Ipssrs. G. l\1. B. Whitfield and H. B. 
1\lyburgh, Members of the K.A.C. 

Xatire Estate-lnquiry-Sedi(ln 3 (!!); Government Sotzce 
So . 1664 of 20th Septem/,er. 1929. Applica.tion of sPcfio'Tl 
23 (2), A.ct .So. 38 of 1H:!7, and section l, !'art II, of 
f:orernm ent Notic e No. 2257 of 1928, limited to land in 
Location held in individual tenwre u.pon qu.itrent eonditions 
by natives-Property of a native female other than land 
falling u'ithin purruieu· of sel' tion 2:3 (2) of Art No. 38 of 
1927 must l1e distributnl rwconling to Natille Law and 
l'ustum. 

:.Vati1'e Female-Right of to em·n and ou·n pTopeTty and to 
devise it by n·ill. 

Inheritance-Illegitimate sun of 1tnnw.rried u·ouwn cannot 
inherit a.ny property his mother accumulated during her 
lifetime. 

(A ppeal from Native C'ommi~sioner's Court, Keiskama Hoek.) 
(Case No. 2/5/2/1 of 1936.) 

An inquiry was held by the .Nati,-e Commissioner at Keis­
kama Hoek in tPrms of suh-se<·tion (2) of section :l of the 
tPgula tions promulgated under Oon•rnment Notice No. 1664 
of the 20th September, 1929, for the purpose of determining 
tlw person or persons entitled to J~ots Nos. 289 and 303A on 
the Umtwako River, in the Keiskama Hoek district , regis­
tPred in the name of the· late Ellen Ndema. 

The claimants were Sydnev Ndema, a <.ousin of the deceased, 
and Edward Ndema, her eldest illegitimate son. 
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Tire 1\'ati,·P ('ommiss ioll t> r found that ioi\'duev Xdema is 
l'ntitl<>d to tlr(' lots in !JU!'~;tiou . and against th;s fiudirw an 
app<'al ha~-< h!'t.'n uott'll on tht' following grountls: - '"' 

"That tht • judgnwnt is hasPtl upon an t•rroneou~ inter·­
pr!'tation of tlw print·ipks of .:'\ative Law and Custom 
to hl• applit•d in the t·in·umst:rnt'!'S di:-wlos!•(l in tl~t• H!'<·onl 
of l'rot'l'Pding~. 

(I) Th!' rf'gulations goYPI"Ilillg this inquir.v mak<• it 
irwumhent UJHlll thP Court to apply Xativt> Law 
and ('ustom to thP distribution of this PstatP. 

{:!) .\t·t·ording to pure ='Iatin• La\r ami Custom (b.Y 
whi<"h is meant Xatire Law and Custom hefore it 
hecame inlluPnt·ed and altPn' d hy contac·t with 
EuropPan ci,·ilisation and its c~ onS<'CjUl'JH·e s ) 
female cannot own JHOpt>rt,Y. 

~ :3) That by rt>asou tlll'reof Xatin• Law and Custom (a s 
abm·e) did not rontPmplate suc!'ession to th P pro­
perty of a ft•mall• , and tlrPrP is t·onsPqut> ntly no 
provision therefor. 

(4) Ac!'ording to ::"\ative Law ancl Custom (as ahov t> ), 
the ownership of an unmarri!:'d female and h<'r 
ehilclren is restpd in her guardian (or his lwir ). 

{5 ) According to Xative Law ancl Custom (as ahore), 
thPre can he no inhe r·itarH'<' through a woman . 

~ fi ) That any r·ights whidr the guardian (or hi s heir ) 
may Iran• to propt>rty at·quirecl h.v an unmarriPcl 
fpmale are acquirt>d by virtue of thP owne rship as 
referred to in paragraph -! hereof and not by virtu e 
of su<-et>ssiou to lw:r: l' stat<' and suc h ri g hts . if any , 
Pxist during tlw lifetime of srl!'h female and I or· hPr 
drilclren. 

{i ) That the heir to such guardian cannot acquire any 
greater rights through snch guardian than snch 
guardian himself possessed. 

(8) That sueh rights of ownership l'annot hP exte nded 
to landed propert,\· registered in the name of a 
female :1s sueh position has neYer been contemplated 
or J>rovided for under Nati,·e Law and Custom and 
wonld he furthermore a definite interference with 
the Common Law rights of such female derived h) 
her hy Yirtue of the clue ad of regi~tration of such 
titles. 

(!)) That the legal status of a nati,·e female has been 
modifie.c:l and clePiared by Orclinan<"e Xo. 62 of 1829 
(Cape) and Proclnmatim; No. 140 of 1885 (Transkei) 
whereby a native female reaches the age of ma.iority 
at 21 years of age ancl whi!'h fact of majority in 
respect of the de!'ea~ed has been duly establish<'cl 
by the eYidence. 

(10) That b.'· reason thereof, and upon grounds of publit' 
poliey and natural justice, Kative Law and Custom 
has been modified to the extent that a nati,·e 
female who has reac-hed the age of majorit,\· 111:1,\' 

acquire and own property in her own right. 
(11) That in the abseuce of any Nati,·e Law ancl Custom 

gO\·erning; the succession to propert.v of an nn­
marrie.d female the Legislature nuder regulation 
No. 2257 of 1928 (Government Xotic·e), Part TT, 
"edion 1 has macle express prm·ision for snec·ession 
to property falling within the pnrview of section 
23 (2) of the Xative .\clministration Aet. Xo. :m of 
1927. 

(12) That sneh lan<l as falls within the purview of se!'tion 
2:3 (2) of AC't Xo. 38 of 1927 is the only kind of 
lancl which the Legislatun'> contemplated \\'oulcl 
destend aeeonling to NativP J,aw and Custom. 
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Tlwl IJy i111p li<·ation ami analoi,!.Y , all lands ~; ut ·ecNled 
to mHI<•r ~ativ<' Law and Custom should be govcrued 
hy tht> :;am<• provision, "·hich is fnruished hy the 
L<'g:i s latur<• to prm·idt• for a contingcll<'." not c·on­
tPmJllat<'d or prorid{•d for under Native Law and 
( \nstom. 

(14) That tl~t• ~atiYc Commissio ner should , therefore, 
ha,·c award<'d thl' huHl in :w!'nrdanl' ~-> with t he pro­
visions of :-: nl'h CorPrnnwnt Noti<·e ahove refPrn•d 
to. 

(11)) 

( li) 

(18) 

That st>dion 11 (1) of Al't No. 3K of 1!)27 ex prt>ssly 
limits th<' appli!'ation of ~:ttin• Law and Custom hy 
tlH• words-

' <'Xc<•pt in so far as it shall ha re lw••Jt r<'pea led 
or modifi<•d ', 

and whi<·h prov ision supplied tlw Xati,·c Commis­
sion er with l<'g:d authority to award thn land as in 
paragraph U h< •n·of. 

That H<'l'tion 11 ( l ) of .\ et Xo . . 38 of 1!)27 expressly 
limits the appli<'ation of Knti,·e Law a nd Cnstom 
hy tht> words-

' provided that su!'h Native Law shall not he 
opposPd to tlw principles of publie poli c~· or 
natural jnstiee '. 

That the Government Notice referred to in para­
graph 11 hereof, a ml the l1rm·isions t hereof, in so 
far as th ey r t> late to success ion to land registered in 
the name of a fL•male, are not oppo;;ed hut are in 
aceordanee with publie polie;\" and natural justiee. 

That any decision whereby the direct descendants of 
a female are deprived of their oat ural rights of 
inheritance to the property of their parent is 
definite!~· opposed t o both puhlic polie:v and natural 
justiee. 

\Yh <? refore appellant prays that the judgment of the 
)il'atire Commissioner mav be set aside and that an awar<l 
or judgment ma.v be made in terms of Governm<'nt Notice 
1\To. 2257 of 1928, Part n, sed iou 1. or such other or 
alternative' Order as to this Court may seem fit ." 

The esst>ntial facts. whieh are not disputed , :ne ns follow·s: 
That in hi" Great House the late \Yilliam Ndema , under 
whose will the late Ellen N de m a inherited the lots in quest ion , 
had six sons, name!~·. (1) Dolombi , (2) Edward. (3) AlfTed, (4) 
Transkei . (5) Samuel. (6) J am es: of these all exrept Sa muel 
are dead. 

Dolomhi had only hYo daugh ter s, Jessie a nd Ellen. and left 
no mnle issue. Echnud died withont is~n e. Alfred had two 
daughters and left no male issue . ~ydn ey Kdema , the one 
r laimant.is the e ldest son and heir a<·<·onling to Native J,a w 
and Custom of Trnnskei. Samuel has no so ns a nd J ames left 
two sons. That the lots in question are not ordinary native 
quitrent allotments in native location. That th e late Ellen 
Ndema was ne\·er manied either hv Xative J,aw nnd Custom 
or aPPording to Christian rites. hnt' that she had a number of 
i llegitimate ehildren, of whom Edward NdPma, the appPilant. 
is the eldest. Ellen died without leaving an_y will . 

At tlw outset of his argunwnt, l\lr. Cook. who npp0ared 
for the appellant , state<! that h<' wa s prPpared to :Hlmit that 
there was no dispute on th e fac·t s, that the late Ellen N dema 
was ne,·er married, that S~·dn ey l'ldema (respon<knt) is the 
<'orreet person to sneC"eed to the late Ellen Ndema's father, 
that af'eordi1~g to Nati,·e Custom inheritance to the estate of 
a mal(' is not possible through a fpmale and that the land in 
qu<'stion does not come within tlw purview of section 23 (2) 
of Act No. 38 of 1927, nor is it land sueh as is ref<'rred to in 





18 

Part ll of Gon'rnmcnt Notiee ~o. ~~5i of 19::!1:\ . He stated , 
fnrthPr , that tlw desire of the appellant wa~; to obtain a 
<· !Par <"lit dc<·ision wlretlwr the llatural children of an numarriPd 
h1mal<' <·a n ~n<·ePe<l to her land<'<i property. 

J 11 his ver·y able reasons for judgment the l\atin• Commis­
~>i on<'r 1-'tates:-

At the eondusio n of the inquiry, the following fi nding wa ~ 
dPlivercd: " That the person e ntit!Pd to (1) Lot No. :?89, etc., 
and (2) Lot Ko. 30:3A, et<·., is S_ydii<'Y Ndem:r. tlrt> heir :H·t>ord­
ing to Satin1 Law and Custom of thP said l<~ ll e n Ndema, and 
that in his capacity as such he is e ntitled to t ransfer· of the 
said Lots Xos. 289 and 303A." 

Against this finding an app<'al has been noted on the 
g rounds that the judgment is ba1>ed upon an erroneous inter­
pr<'tation of thl· principles of NatiYe Law and Customs to be 
applied in the eiremnstanees disclose<! in t he record of pro­
eeedings. Particulars of the grounds of appeal are set forth 
at length in the notice of appeal, bnt there would appear to 
be no nPed to dE>nl \Yith them in detail. It seems clear· t hat 
the main eonh•ntion of the appellant is that :;eetion 1 of Part 
ll of the regnlatiow; publi slwd under GovPrnment Notice 
No. ::!25i of the 21st Deeemher , 1928, should haYe been applied 
and the immoYah\e prope rty in the estate awarded in accord­
auee with the provisions thereof. Tn other words, that the 
lots forming tlw snhjP<"t of the inqnir~· ~; lwnld ha,·e h<'en 
awarded to the appellant , eldest so n of the dec·ea!'ed. 

Sect ion 1 of Part ll of the regulations publi~;hed under· 
Uoyernment Notice No. 2257 of 1928 refers only to sm·cession 
in t erms of ~;uh-:-~edion (2) of section 23 of the NatiYe "\dm inis­
tration .\et, No. 38 of 1927 , which r eads as follows: "All 
land in a location held in individual tenure upon quitrent 
conditions hy a natiYe shall de\'olve upon his death upon one 
male person , to bE> determined in a ccordance with tables of 
stwce:;sion to he prescribed unde r sub-section (10) ". Clause 
E of this sub-sedion merely gi,·es the Go•ernor-Genpral power 
to make regulations prescribing tables of suecei'.sion in regard 
to natives. 

It ~;eems clear that the applieation of sub-section (2) of 
section 23 of the N"ati,·e Administration Act, and section 1 of 
Part Il of the regulations published under· Gonrnment Notice 
.No. ::!25i of 1828 is limited to land in a loeation held in 
i ndiYidual tenure upon quitrent eonditions by a native. Tt 
is doubtful if the Legislature e\·er intended, when making this 
special prorision with regard to succession to ordimwy quit­
rent allotment:; in native locations , to interfer·e "·ith or in 
:n1y way modify the general prineip!Ps of succession a(·cor<l­
illg to Nativ<' La"· and Custom. ft is snhmitted thnt t lu• 
object of the L egislature in making this special provision wa,; 
to ob,·inte the necessity of having to sell , sub-di vi de or 
transfer in undivided shares thes<' small allotments in estate;.; 
where the ordinarv laws of intestate su ccession had to lw 
applied. Difficulties were constantly arising owing to th e 
absence of pro,·ision under which these small quitr<'nt allot­
ments eould he d C'alt with under Native Law and Custom 
irr<'speetive of the law under which thE> rest of a native's 
estate was being administcred. Th e ohject of this spec ial 
proYision in the Natire Administration Act was to r!'move 
those diffieulties . Tf the land which is the ~;uhjed of t hi s 
inquiry fell within the pnrTiew of suh-seetio n (2) of s<'ction 2:~ 
of the Administration Act , paragraphs 1 , 2 and 9 of th<' Table 
of Succession laid down in Part TI of Gon~rnment Notiee No . 
22.57 of 1928 \Yould be applicable and t he appellant would be 
entitled to sueceed; but it is definit<'ly not sueh land . and I 
ean find no authority for applying to it a sp<'cial provi sion in 
the law which was intt>n(INl solely for appli<·ation to one 
partic-ular class of land. l canno't agrC'<' that land falling 





within th(• purview of sub-sPetion ~2) of se(•tio n 2;J of Act No. 
38 of 192i ill tho only kind or class of land which the Legisla­
ture contempla te-d would descend according to Native Law 
and Custom. 

Tho inquiry in tliis matter was held in tnms of sub-section 
(2) of sect ion :3 of tht> n•gulations published under Government 
Notice No. 1(3(3-f of 1929. The deceased clearly does not fall 
ulldPI" an~· ot the classes described in paragraphs (u), (b) and 
(c) of sedion 2 of these rc>gulations , and her propnty must, 
therefore, he distributed according to Native Law and Custom 
in t erms of paragraph (d) of section 2, which reads: ·~ Jf ti_Je 
decea:wd dO<'s not fall under any of the classes descn bed lD 

paragraphs (a), (b) and (c), the property shall l~e distriln~ted 
according to Xative Law and Custom." lt will be noticed 
that paragraph (d) is imperath·e in its terms and dir~cts that 
the property shall be distributPd according to Xative Law 
and Custom·. It does not direct that the distribution shall 
he ac·cording to Native Law and Custom as modified. Section 
2 does not di stinguish between a native male and a na~ive 
femal P. it s imply r efers to "a native" and the regulatiOns 
published under Government Notice No. 1664 of 1929 nowhere 
direct that Part 11, section 1, of t he regulat ions published 
under Government Notice No. 22.5i of 1928 shall be applied to 
th<' property of females. Native is defined in section 3:j of 
the Administ1·ation Act as: " any person who is a member of 
any aboriginal race or tribe of Afril'a ''. The deceased Ellen 
Ndema , therefore. was a native within· the meaning of the 
Act , and a s the r egulations governing the administration and 
distribution of native estates refer to " a natiYe " without 
drawing any distinction between a male and female it is 
submitted that Xative Law and Custom as ordinarily under­
stood and applied b~· the native people themselves has been 
correctlr applie·d in this ease. There would appear to be no 
authority or justifi<'ation, except in the case of an ordinary 
quitrent allotment in a native location, for departing from the 
recognised principles governing succes!iion according to native 
Law and Customs merelr because the dt'Ceased natiYe happens 
to be a female. Th er e may be a good deal in the contention 
that pure Native Law and Custom did not recognise any 
right in a female to hold property, and that , therefore, pro­
pert~· belonging to a fe male could not very well be adminis­
tered and distributed in terms of a law or custom which did 
not r ecognise in her any right to hold t hat property. I have 
myself. prior to the passing of t he Xative Administration Act 
of 1927 . unsuccessfully employed that argument. Anyh ow, 
whatever doubts mav have existed before the Administration 
Act beeame law witli r egard to the application of Native Law 
and Custom to the property of native females, it is submi tted 
that the position has now been clarified by t hat .Act and the 
regulations framed under its pro,·isions. In thP circum­
stances. it appears to me to be quite <·!ear that all propE'rty, 
other t~wn land falling within the purview of snb-sE'ction (2) 
of ~e<·twn 2:~ of Aet Xo. 38 of 1921 , belonging to a native 
female which falls to be dealt with in terms of paragraph (d) 
of SP<'tion 2 of the regulations published unde1· Government 
Notice No. 166-f of 1929 must be distributed in :wc·or<lanee 
with ordinary Native Law and Custom." 

·with his r easo ning we are e11tirely in agreenwnt, and we 
<'Oncnr that the propert~· in thi:-; casp mnst he di:;trihuted 
according to Native Law and Custom. 

The NativP Custom in a case such as t his wm; state<l by 
the Native Assessors without qualification in the ea>;e Silelo 
'!:I'T.~I_t .. ~. )lhlontlo (.'3 N.A.C. 127) where they said t hat "the 
Illegitimate son of an unmarried woman cannot under Native 
J"aw and Custom. inherit an.r propert.Y his mother ma)' have 
accumulate<l dnnng her lifetime. ]t wonJ.d helon<r to h(_..­
father, if alive; if dead, then to his lawfnl heir of fi~e house 
to whir·h she belonged ". 





20 

lt is correct that according to pure ~ati,•e Custom no 
woman can own property, hut the Native Appeal Court has 
held that a widow is ent!tled to retain in her own right 
propcrt~· earned by her alt«>r her husband's death (Nolanti 
vers1M SintentPni l N.A.C. 1:3 and Nosaiti versus Xangati 
1 .:\.A.C. 50) and that the <'amings of a spi~1ster of full age 
ar«> her owu pl·opt•rty (Nohulawa. ·1'US1~s Joy1 5 N.A.C. 159). 
That hPing so, it c:1nnot. he disputed that during her lifetime 
such a widow or spinstt•r eouhl deal with that property in any 
way :-;he wislwd, an<l <·otdd, proddP.d it was not property 
which fell within tht> purvi<>w of suh-st•dions (1) and (2) of 
sPction 23 of .\et ~o. ;l~ of 1927 , devise it by will 
to whomcYPI" she pleased. In tho present case, the 
latP F.llen Ndema was at liberty to make a will 
bequeathing the property in question to anyone , 
P\'en though such bequest might be contrary to .Kative Law 
and Cu:-;tom in the sanw way as she aequired these very 
propPrti<'s in a manner l'Ontrary to Nati,·e T,aw and Custom , 
i.e. UIHler the will of her father. 

Unfortunatd~·, tlw late Ellen .Ndema did not make a will, 
and l'onseq uently the provisions of section 2 (d) of Gm·ernment 
Notice No. 16G-l of 1929 eame into effect and this !an down 
definitely that in such a <·ase the pl·opPrtr shall he dis.trihuted 
according to ='l"ative Law and Custom, and we cannot do 
otherwise than give effect to the de:n language employed by 
thP Legi:-;lature. To do othcrwisl', \\·ould be to usurp the 
fnnetions of the Le~islature, which this Court would not he 
justified in doing. The Native Custom is not in dispute, and 
whiiP this ma;y creatP hardship in individual cases, this Court 
does not consi<lPr that it would ht> justified in allowing that 
consideration to inti ne nee it in coming to a decision on the 
general question of !>neeession h~· illegitimate children to the 
property of their mothe r. 

It is trne that sedion 2 of Government Notice No. 166-! of 
1929 speaks of a natire in the maseulinf' gender, but there is 
nothing in that Goverument Xoti<'e or the enabling Ad (No. 
38 of 1927) to show that the Legislature intended that the 
Act and regulations should apply only to males, and, therefore , 
in Ponsidering the Gm·ernment Notice referred to, words 
importing the masculine gendf'r must he construed as inelud­
ing fpmaiPs (s<>ctiop i of .\et No. 5 of 1910). In section 22 
of Act .Ko. 38 of 1927, dealing with marriages, reference is 
specifically made to " native male person " , whereas in the 
following section (section 2.'~) the word used is " native " 
without any qualification, thns making a dear distinction. 

We are asked to set aside the judgment of the Native' Com­
missioner and make an award in terms of Part If, Section 1, 
of GO\·ernment X otice No. 2257 of 1928. \Ve have no power 
to <lo so, for the regulations referred to apply only to land in 
a loPation held in individual tenure upon quitrent conditions, 
and the land now in question is not sneh land as is there 
referred to. 

"'e are of opinion that the award made br the Native 
Commissioner is porred and the appeal is apeordingly dis­
missed with costs. 

CASE Xo. 11. 

DASO Y I NDEVU vs. NTSHOKOLO NGUZO. 

Kr:-.'GWILLIAMSTOWN: 3rd December, 1936. Before H. G. 
Scott Esq., President, and Messrs .J. '1'. Boast and 
)f. L. C. Liefeldt, ~fembers of the N.A.C . 

Adultery-Summons in ori.gi1u1.l form tlainud mffle a.~ 
damages for-,1 men<lrnenf to allege cntf[,~ d1u by virtue 
of mutual agrcem.ent- fi'nundation of action IITfaed­
l'laintiH hound lry Bwmmon.~ and ca.nnot c/a,im anything 
not specifically askerl for thenin . 
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(Appeal from Nativc Conunissimwr's Court, Lady Frere.) 
(Case No. 20 of 19:16.) 

Plaintifl' in the Court hclow daimed from the defendant 
five head of eattlc or their nllne, £~5, less £5, the value of 
one beast paid on account. 

Defendant denied the adultery and the payment of one 
head on ac0ount. 

The summons as originally framed claimed " payment 
of" fire head of cattle as dam ages for adultery, hut when 
the case came on for hearing plaintiff's attorney applied 
for an auwndment to the summon s by substituting th e words 
" delin•ry in tenus of a mutual agreement " for the word 
"payment". 

After hearing evidence the Assistant N ati,·e Commissioner 
dismissed the summons with eosts a nd an appeal has now 
been noted to this court on the ground that the judgment is 
against the weight of l'Vidence or in conflict with such 
evident"e. 

In his reasons for judgment the Presiding Offic·er states:­
" It is not clear from the summons whether the plaintiff 

is relying on the alleged mutual agreement or on the 
adultery and pregnancy itself. Both a <; pects were, howe\'er, 
gone . into and in arri,·ing at my finding I considered the 
questiOn of adultery and pregnancy first ". 

H e then proceeds to deal with the claim first on the basis 
of adultery and then on the alleged agreement. 

In the opinion of this Court the amendment applied fo r 
by plaintiff's attorney altered the whole foundation of the 
action from one based on the aet of adultery and pregnancy 
to one ba sed on an agreement and a ll the detailed m·idence 
led with regard to the commission of acts of adultery was 
really superfluous. The plaintiff is bound b~· his summons 
and cannot be heard to claim anything not specifically asked 
for therein. 

This claim must therefore be considered only from the 
point ·of view of the alleged agreement. 

It a pp ears from the eridence that this matter was first 
taken to t he Headman of the location who after making 
certain investigations referned it to his Chief Valelo. The 
Chief after hea ring evidence gare judgment against the 
respondent . In his own evidence he states " I hPld a Court 
and went into the matter-Defendant admittcd that he had 
mctshaed \rith the \roman hut he denied baring renderPd 
her pregnant. I asked him to name who had rendered her 
pregnant. He could not do so so I gave judgment against 
him . After this defendant went away with his party after 
ha,•ing asked for time. He came back to me after\\·ards and 
admitted having caused the pregnancy of the "·oman and 
t hat he was paying a young black bull on ac<;ount. I told 
him he had to pay five h ead-He asked for tune a.-; he had 
no cattle and he want ed to go to work so as to procure 
them. I agreed tn this ". 

Fnrther witnesses were called who gave substantiall~· t he 
same evidence as Valelo as to what took place at his Court. 

Tlw dcfPndant (now r espondent) in his evidence statPs:­
"The case was then taken to Yalelo and I attended. I 
again denied the adultery and a lso metsha . Va_lelo gave 
judgment against me for 5 head of cattle. I rephed I had 
no cattle. HP to ld me to produt'e ' Ntlonze .' to Hli>Xk. t~e 
judgment and I could then have as much as SI X years _w1tlnn 
which to pay. l ga\·e due respPct to Valclo a nd pa1d t he 
beast as ~tated ". 

The alleged agreement upon which the appellant is suing 
is hased on what transp irPd at Chief Valelo's Court. 

3 
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One of the essentials of every contract is that the contract 
be voluutarily seriously and ·deliberately entered into for 
some reasonable cauoo. The evidence shows that no mutual 
agreement was entered into het\,·een the parties and the 
plaintiff consequently can not succeed on the summons as it 
stands. 

The appeal i-, dismis.~ed with c·osts. 

CASE Xo. 12. 

MESHACK MLAKALAKA vs. PHILEMON BESE. 

KxxGWILLIAMSToWN: 3rd December, 1936. Before H. G. 
Scott, Esq., President, and .Messrs. J. T. Boast and 
.1\I. L. C. Liefeldt , l\Iemhtc'l'S of the Court. 

Engngement-.illiscondllct of uirl-Condonation by suitm·­
Effect (jf-8ubseq11ent brench of engagement by suito1'­
l<'orfeittue of engagement cattle. 

(Appeal f rom Native Commissioner's Court, Kingwilliamstown.) 
(Case Xo. 37 of 1936.) 

In the Court below plaintiff sued defendant for the return 
of seYen head of cattle or their value, £35, paid by him in 
April, 1935, in contemplation of a marriage to be arranged 
bebYeen his son, Jeffrey, and defendants daughter, Catherine, 
and alleged that in consequence of the seduction of Catherine 
by one Stanford Nojaholo, who paid two head of cattle as 
damages, J effrey refused to carr~· on with the marriage. 

Defendant admitted the payment of the cattle and the 
seduction of Catherine, but pleaded that as J effrey had con­
doned the girl's misconduct and negotiations for the marriage 
to take place "·ere carried on thereafter, he was not entitled 
at a later stage to break off the engagement for some reason 
not set forth in the summons, and he applied for a dismissal 
of the summons. 

The Native Commissioner entered judgment for the plaintiff 
as prayed, with costs, and against this judgment an appeal 
has been noted on the following grounds:-

(1) " That the Native Commissioner having found on the 
evidence that defendant's plea of condonation and 
subsequent agreement to carry on with the marriage 
"'as substantiated, he erred in his application of the 
Law in holding that the proposed bridegroom could, 
without further good cause, reject his proposed bride 
and recover the cattle paid, for it is clear Native 
Law that if the man rejects the woman without good 
cause, he must forfeit any eattle he may have paid. 

(2) That the judgment should thereforP. have been for 
defendant with costs." 

From the evidence 1t appears that about April, Hl35, 
plaintiff arranged for his son, Jeffrey, to marry defendant's 
daughter, Catherine, and paid seven head of cattle on account 
of dowry. At th is stage Jeffrey was away at work. During 
.March, 1936, plaintiff received a report from defendant that 
Catherine had been rendered pregnant by one Stanford 
Nojaholo, who had paid two head of cattle as damages. 

Jeffrey returned from work about the end of March, 1936, 
and was informed of t he position b? his father. Plaintiff and 
J effrey both state that the latter immediately refused to go 
on with the marriage because of the girl's pregnancy , but the 
defendant called evidence which conclusively proved that 
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Jetfl'cy had condoned the g;il"l ' s misconchH't and was prepared to 
nHli'I',Y hPr. lt i.- eil'ar that afte1· he was aware of her condi­
tion he continued to \'isit hPr and had inti111ate relations with 
her. :::leYeral letters \H'I'e put in which Catherine says were 
written to her hy .Jeffn•y. H e denies ha,·ing written these 
IPttert>, but this Court is satisfied that he is not speaking the 
tmth. In three of tlwse lettPrs .Jeffrey refers to Catherine 
as hit> wife and in one of tlwm mentions the faet that she is 
about to haYe a ehild, but in none of them does he indicate 
that he desirPcl to break off tlw engagement beeause of her 
lap"<'· 

The Xative Commissi01wr finds that there was <·ondonation 
by both plaintiff and Jetfrl'y, and the e\·idence fully supports 
his finding, but hl' gaye judgment in plaintiff's favour, holding 
that sm·h condonation doPs not depriYe the plaintiff of his 
ownership in the eattle nor does it raise any fresh eontraC't. 
In his reasons for judg;ml'nt he says:-

" 1 haYe onl,\· suceeedecl in finding one case in whiPh eattle 
IH'I'<' hdd to lw not rPtnrna blP on aC'eount of a fault by tlw 
bridegroom (William Nojiwa t•s. Samuel Yuha , 1, N.A.C., 57), 
but in this case thl'rl' has be!c'n no sPri ous fault by tlw bride­
groom .... As indicated above, the Appeal Court has held 
that the cattle arl' not returnable where a bridegroom has 
been guilty of a Rerious fault and l am not disposed to hold 
that they are not returnable in the absenee of similar serious 
fault." · 

Tlw Xati,·e Commissioner has !c'Vidently misread the judg­
ment in the ease of Nonjiwa rs. Yuga (supra). In that ease 
the intended bridegroom had written to his intended bride 
that he \Yas not prepared to go on with the marriage beeause 
he had miseondueted himself with another girl. The intended 
bride was quite willing to go on with the marriage. In 
giving judgment the President of the Xati,·e Appeal Court 
said:-

" The engagement entered into was broken off, not 
mutually, but by the intended bridegroom, the plaintiff's son, 
by his letter of the 14th January, in whieh he says distinc·tl~· 
that, on aeeonnt of misconduet with another g irl he eannot 
fulfil his engagement and this again rep!c'ated in his letter 
of the 28th .Jannarv.' Under these rirenmstanres the plaintiff 
is not entitled to ~eeoYer the stoek paid 011 aeeount of the 
dowry''. 

1t is elear that the reason whv the Conrt deelared that 
the eattle paid \Ye re not retlll'n~bl e was uflta1Me plain tiff's 
son had IJ1'oken off the engagement and not beeause he had 
miseonducted himself. 

If therP had been no miscondm·t on his part his mere 
refusal to proeeed with the marriage would have enta iled 
forfeiture of the eattle paid. 

Tn the ease of Lueani v.~. }lbuzweni (2, N.A.C., 27) Lnrani 
sued l\Jbuzweni for the restoration of eight head of eattle 
paid him on aeeount of dowry in eontemplation of a 
marriage arranged between plaintiff 's son and defendant's 
da•1ghter. 

Plaintiff stated that he had arranaed the marriage while 
his son was <:till at school, and paid '"'th e dowry. hut his son 
on arri,·al home refused to ratify tllC' arrangement, and on 
this around he claimed his ca ttle bark. Defendant pleaded 
that "'plaintiff's son had duly ratified the agr~ement, hnt 
later 011 broke off the eng;agenH•n t , a nd hy Iu s refn sa l i o 
carry out the marriagP the eattle Wt'rP forfeitPd. 

The Magistrate entered judgment for defendant . and 
plaintiff. appealed. In dismissing the appeal tiJP PrPsJdent 
of the Court sa id :-
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" fn t his case it is clear that plaintiff 's son , Simon was 
a consenting party w the proposed marriage. \Vhen he was 
informed of it he express0d his appro\·al, and after this 
app roval the hulk of the dowry was paid. 1t is c-lear that 
the plaintiff' s son broke off the e ngagement and that he did 
so without ca use ". 

In the <>ase of Ngcoho t·.~. l\fsnlube (2, N.A.C. 33) it was 
a lso held that where plaintiff had broken off th e ~ngagement 
without cause he was not entitled to the J·.eturn of his 
cattle. 

In a ll these cases it was held that where the fai lure to 
carry out the marriage agreement was due to the fault of 
the intended bridegroom , he had to forfeit th(• cattle paid. 
In other words he wa s nmlcted in damages for the insult 
to the girl. 

The Natin• Commiss ioner in his reasons for judgment also 
says that " to order t he forfeiture of .enga gement cattle 
where the bridegroom has for some reason found it 
undesi rable to proceed with the marriage would amou nt to 
a threat which is contrary to good moral.-;" . 

\Vhere is the " threat " in making such an order? The 
engagement has been broken and the natural consequence of 
such br<each is, according to Native custom, a forfeiture of 
the cattle paid. What the Court in effect sa.vs by making 
such an order is " You have been guilt~· of a breach of 
agreement and therefore, hy your own custom, you cannot 
get ~·our cattle hack ". If the Court's order was " You 
must marry the gi rl or otherwise forfeit your cattle " that 
would constitute a threat, but that is not what the Court is 
asked to do. If the line of reasoning adopted by the Native 
Commissioner is correct, then our own Common Law is also 
" contrary to good morals " for it provides that a man who 
is engaged to marry a girl and who breaks off that engage­
ment without just cause is li able in damag.es. This is almost 
exactly the position created by the Natire custom under 
consideration, and we are of opinion that to order forfeiture 
of cattle in accordance with that custom would not he 
contrary to good mora ls. 

The question to be decided in the present case is whether , 
in spite of condonation of the gi rl 's misconduct b~· J efferey, 
the plaintiff is entitled to recover the cattle paid by him. 
Now , it is quite clear that the plaintiff' s son would ha>e 
been entitled on disco \·en· of the girl' s misconduct to break 
off the engagement ancl' the cattle paid would have been 
recover a hie. H e did not , however , adopt this course, but 
definitely condoned her offence and intimated that he was 
going tD marry her. 

Bristowe, J ., in Nield vs. Nield (1908. T.S ., 1113) said: 
" In Roman Dutch Law the effect of condonation is to 
extinguish the misconduct with a ll its lega l results ". and 
Wessels, J. , in Bell 'l'S. Bell (1909, T.H ., at ]'. 29) adopted 
the law laid down in Keats 1•s. Keats (28 , L.J.Mat. Cas., 
p. 61): " Condonation means blotting out the offence 
imputed so as to r estore the offendi ng party to the position 
which he or she occupied before the offe1we was committed ". 
(See also l\Ieyer 1'S. Meyer , 1935, E.D.L.D . .52.) 

The cases above referred to dealt with cDndonation of 
matrimonial offences hv one or other spousp hut there seems 
to be no good reason ·wh~r t lwy should not apply eq ually to 
th e present case . 

In the case of .James Binase t•s. Papi ~gf!asc (4 , N.A.C., 
11.5), the principie of condonation was al so accepted as 
a ppl yi ng to cases under Native Law. 

The effect then of J efferey 's action was to wipe the slate 
clean as between themselves and to restore t he gir l to the 
position she was in prior to the commiss ion of the off<>ncc. 
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That b0ing so, plaintiff was not entitled to relv on that 
off0nce in his action fot· the r<'CO\'<'rV of his 1:attle. No 
otlwr adequate nem;on for hrPaking oft' the Pngagt>ment has 
he<'n advancpd and <·ons<'qtwntly plaintifr \; son would be the 
party at fault and tlw cattle paitl h~· his father would not 
he r<'tnrnahlc. 

'\'he appt>al is allmn·J with eosts and thc judgment in thf' 
Court bclo"· is alterPd to on<' in fanlur of d<'f<'ndant with 
!'OStS. 

CASE Xo . 1~. 

STEPHEN KUMKANI vs. ZIBJ JOYI and J. P. S. ZIBJ. 

KI:-:GWILLIA:IlSTOWN: 3nl Dec<'lnber, HJ36. 
Scott, Esq., President. and l\Iessrs . .J. 
l\L L . C. Lit'feldt, l\lembers of the C'mn·t. 

Before H. G. 
T. Boast and 

ll' rongful orrest and false impnsonmf•·nt-Tlnrre arrrst and 
imprisonm ent admitted Ol!lls on defendnnts t o establish 
Teasonal1le cause- Arres t /Jy peart' o/ficl'/"s u·ithout 1rurrnnt 
-:lets Nos. 31 of l!Hi and 26 d l!J2a. 

(ApJwal ft·om Xative Commissioner's Court. )!iddiNlrift.) 
cease No. 15 of 19:~6.) 

The plaintiff su0d the defendant,; for £23 damagPs for 
wrongful arrest and impri:-~onmPnt. H P aliPgPd that on tlw 
21st Ft>bruary, 1936. the tlefendants each, or both of them, 
arrested or caused him to b0 arr0sted and imprisonNl in a 
certain hut at Dikidikana Location. in th<' District of Middle­
drift, detained the night umler anest with three others, and 
brought into ~Iiddledrift Police Camp on the 22nd February , 
1936, where they wer0 immediatel;r released. Plaintiff further 
alleged that defendant acted maliciously, wrongfully and with­
out sufficient or reasonable cause. 

Detendants objected to this summons on the ground that 
they werP wrongly joined as eo-defendants in that there was 
no aliPgation in the summons that they W<'fe acting in concert 
or that they had community of interest. and. further. that 
they had separate defences. 

Before this objection was heard, plaintiff's attorne~' applied 
for an amendment of the summons so as to allege that 
defendants were acting in concert and hnd communitv of 
interest 

The objection to the summons was o,·prrnl<'d and the appli­
cation for amendment of summons granted. First defendant 
filed the following plea :-

1. Defendant is the Headman for Dikidikana Location. 
l\Iiddledrift. 

2. Defendant demes that he was actmg in concert with 
sec·ond detendant or that they had eommunit~' of 
mterest 

3. Defendant denies each and all the allegations i.n 
plaintiff's summons and puts plaintiff to the proof 
thereof. 

4. That on the date mentioned in the summons he was 
called upon by the native constable J. P. S. Zibi to 
render him certain assistance in the mattPr of the 
dPtention of the plaintiff and three others prior to their 
removal to Middledrift. 
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5. That in terms of the regulation!; framed under the Native 
Administration Act, No. 38 of 1927. he> rendered such 
assistance, ami in everything he did he was acting 
under the orders of the native constable Zibi. 

6. That in doing so defenda nt was acting bona fide and 
without malice and in the best interests of plaintiff 
and his friends and with the full ap proval and sanction 
of the natin• constab le. 

7. Defendant d\•nies any liabili ty to plaintiff. 

Second defendant's plea was as follows: " Defendant deme~ 
eac h and all the allegations in plaintiff's summons and puts 
plaintiff to the proof thereof ", and as an alternative plea-

(a) defendant statPs he is a native constable stationed at 
::\fiddlcdrift : 

(b) that on or about the 21st Februar,:.·, Hl36, the defendant, 
acting upon the instructions of his superior officers, to 
wit, the se rgea nt in charge at Lekfontein, a nd the 
sergeant in charge at l\Iiddledrift, proceeded to inves­
tig ate the alleged theft or mutilation of a certai n ox, 
tho property of one R. ,J. Slater, of Fort \Viltshire , 
Victoria East: 

(c) that as the result of suelr investigations, there being 
reasonable g rounds to suspect the plaintiff and others 
of having committed the crime of stock theft. or, alter­
natively, malicious injury to property, the defendant, 
acting within the scope of his authority as a constable 
in terms of section 26 (b) of Act K o. 31 of 1917. detained 
the plan tiff and others; and as it was late in the day, 
placed them in a hut belon ging to the Headman, and 
next morning, still acting under instructions. took him 
with others to l\liddledrift Police Camp, where, after 
statements had been taken by the officer in charge, 
the plaintiff and his companions were allowed to return 
home; 

(dl that in so detaining the plaintiff, the defendant wa1i 
acting bona fide and without malice. and had reasonable 
cause for doing so, and did so with the full approval 
and sanction of his superior officers; 

(e) that in the premises there is no liability attaching to 
defendant. 

The facts of the case are not in dispute, and these are that 
a certain Mr. Slater lost a beast and on or about the 11th 
February, 1936, the carcass of a beast was discovered by one 
Kesa,Yiya ::\Iesani in the Kleiskama Ri,·er, which forms the 
boundary between Mr. Slater's farm and the Dikidikana 
Location, in which plaintiff resides. 

On the matter being reported to the police, native constable 
Zibi (2nd defendant) was sent out to investigat e the matter. 
In company with the Headman of the Location , Zibi Joyi 
(1st defendant), he interviewed plaintiff and his brothers. 
Plaintiff told them he and his brothers ha d seen the carcass 
in the river and had taken it out in the presence of Mr. 
Slater, who had given them some of the meat. Plaintiff and 
three others were taken to Mr. Slater·, who confirmed the 
statement about having given them some of the meat. Second 
defendant then telephoned to the sergeant in charge of the 
Police post at Middledrift (Sergeant Raw). His own words 
are: " I then phoned Sergeant Raw anrl told him that there 
are four men who know something about the lwast in the 
river. The sergeant told me to bring them to Middledrift. 
I told the sergeant it was late. H e said I could keep them 
over and bring them in next morning. T took the men from 
Slater's to the Headman's kraal , where I locked them in the 
hut. I kept them there for the night and bronght them in 
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next morning. . In tlw pr<'s<'nt !':tse the sergeant did not 
say I was to lock up the llll'll. He told me to dPtain them. 
I did not s<>nrch for bmws. I mad<• inquiries about plaintiff. 
No one told tll•' that tiH'Y had spen him in suspicious cireum­
stan<"('S." 

Tht• two def!'ndants J,)('kl•d plaintiff and threp others in a 
hut at first dd<'!Hiant's kraal, and the next morning they were 
taken to l\[iddledrift on foot. Plaintiff asked to Le allowed 
to ridt• his horse but set·ond defendant refused his request 
and made him walk with tlw otlwrs. Rtatenwnts werp taken 
from them by <tll Europ<':lll sergeant and tlw~· \\'erP immPdi­
atel~· releas!'d without an~· eharg<' h<'ing madP against them. 

First dPfendant says hP suspl't:i!'d tlwst> men of stm·k theft 
be(· a use they had eaten of the meat of thP beast and, 
act·ording to nati,·e custom, tlw.v are not allowed to eat of 
sueh nwat. Second def<'ndant dol's not sav of \rhat offeneP 
he suspeett>d thes!' men. His evidem·e on' this point is as 
follows:-

" I was suspi<·ious because tlw nati,·es had Pat<'n of the 
meat. I am a native, and that gave me to snsped plaintiff 
and his hrotlwrs. SlatPr told me his SP!Tantx had skinned thP 
hpast and that hP had told tlwm to give of thP mPat to thPse 
four mPn .... In nati,·e cu:;tom natin's would not Pat meat 
of that naturP and in those circumstanC"Ps .... :Jly only 
reason for snspi(·ion was that thPSP men had PatPn tlw meat. 
1 thought they k111nv something about it." 

The position shortlr. thPn, is that plaintiff and thrPP othPr 
men were detained on suspicion of ha,·ing committPd somP 
erime not specifiNl nor, apparPntly, werP they infornwd what 
the chargP against them \\'as. Tlw~· \\'E'rP lockPd up in a 
hut and detained for a night, and npxt morning \\'PI'E' marchPd 
on foot to l\Iiddeldrift undPr policP escort. 

All the Plenwnts requirNl to found an action for wrongful 
arrest and false imprisonment wer,~ presPnt. 

" The wrong of false imprisonment or arrest consists in tlw 
unjustifiable infliction of a restraint upon tlw personal liberty 
of anotlwr. Although the \\Tong of false imprisonnwnt 
gPnPrally im·oh·ps a wrongful assault, it doPs not nPcessarily 
do so; it must t.hNeforP be treatNl as a separatP nnd distinct 
\\'rong. Since the essence of thP wrong is the dPpriving 
anotlwr of his personal lilwrt,v, a person may he lwld liahlP 
for false imprisonment, although therP has hPPn no imprison­
mPnt in the ordinar~· spnsP of the tPrm, nor any PmploymPnt 
uf actual force" (:;\IcKerron-Law of Deliets in South Africa, 
p. 100). 

" For an aetion for false imprisonmPnt or illegal arrPst to liP 
it is not npcessary that tlw <lefPndant should act maliciously; 
it is suffir·ient that the arre&t should he il!Pgal. If he does 
;wt maliciously, that will he an Plenwnt in the estimation of 
damages; hut tlw mere fa he imprisonment er illeg-al arrest 
gi,·es a right of action to tlw pPrson arrestPd " (Birc·h vs. 
Hing, 1914, T.P.D., at p. 106). 

In the <'ase of false imprisomnPnt thP otms is on the dPfPn­
<lnnt. who ndmits arrPst, to establish reasonahiP cause. In 
the case of an aiJPged malicious })I'OSPcution tlH' plaintiff must 
prove affirmatively that thP defendant acted maliciously and 
without rPasonable <':lllSP (BirrPll 11s. Fn·er , 192G, E.D.l ... , at 
p. 287). 

Tn the present casP th<' arr<'~t and imprisonmPnt !wing 
admittNl the onus is on the defendants to establish reasonable 
r·ause. 

Tlw reasonahiP eause set up hy defPndants for tlwir 
suspicions is thP fact that plaintiff and the other men had 
eaten of thP meat which wao.; givPn to them hy SlatPr 's 
sprvants on his instructions. But whv should that malH' them 
suspicions? lt did not ha\'<' that pffC>ct on tlwm in r<'ganl to 
Slater's own servants, "·ho a lso at<' of the m!'at. 
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The.v Rc>c>m t o have arrin~d a t their conclusion by a process 
of inverted rea soning. The naHII'S of the four suspected men 
in question had been communiea ted to the defendants the 
g rounds for suspicion against tlwm lwing of the ftim ~iest , 
namely , an abortive pro:-.c>eutio11 against plaintiff and others 
(not named) under East Coast fever r egulations. The 
cl<•ft>ndants theu set ont 011 tlwir invc>stigations. 'Vhen they 
fou11d that plaintiff and the oth c• rs had Paten oi the meat 
they say to them, in effect , " 'Vc previously suspected you, 
and now that you have eaten the meat , although it was 
given yon, it shows t ha t our suspicions wen· correct ". 
" If we had not SUS{H'<·tc•d .\"OH there " ·ould have been no 
significance attaehing t o t ll<' eati11g of the 111eat ". 

As already pointed o11t no Sll<'h suspi cion was ereated in 
the case of Slater 's sciTants. The explana tion of plaintiff 
and the two me n who went with him to Slater 's farm as to 
their rca ;;on for going there, namely , t o hire g razing , is 
uncontradictt>cl and must lu ~ aecept ed. 

Slate r admits they wen • at his fa rm, hu t he says he was 
too busy to sec them. Their visit there would appear t o 
haYl' lwcn quite innocent. 

In ;; pC'aking of the wi t ness, Kasayiya .:\lcsani, who was 
one of tho;;e arrt>sted, the X ative Commissioner says in his 
reasons for j nclgn1ent: " The fact that this witness was in 
search of a red em\· of hi s own and yet when he sa\v a red 
animal in the water he omitted to a seertain whether it was 
his own missing animal. (This :;entence is evidently in­
cmnplde.) Instead. he we11t straight to .:\[r. Slater to re ,Jort 
the finding of his (Siatt>r 's) a11imal. 

" This fact coupled with tlw as>. umption that he was at 
least intimate with thP plaintiff and his brothers who found 
oecasion to visit ~lr. Slater the next day, to my mind, is 
sufficient to give rise to a reasonable suspicion not only of 
this witness but of the plaintiff and his brothers who were 
detained with him ". 'Yhy should this he so? It seems a 
somewhat startling doctri;1e that because one is intimate 
with a man suspected of having committed a crime one should 
immediately also fall under suspicion in the entire absence 
of any evidence to indicate complieity. If this reasoning is 
logical why should not all the people with whom Kasayiya 
was intimate also hare fallen under suspicion? The answer 
is given by the ~atiYe Commissioner when he goes on to 
say " This is quite apart from the fact that the names of 
the suspected men were 2;iven to Sergeant Raw by Sergeant 
Emmet ". 

The reasoning seems to lw then that, bt>eause the Police 
suspected these four men , without, be it noted, giving any 
grounds for that suspicion, the fact that three of them were 
intimate with Kasayiya, who acted in what is taken to be 
a peculiar manner, rightly also brought them under 
suspicion. Even assuming that the r ,easoning is correct , 
which we do not think it is , surely one must ha,·e more than 
that •act before going to the length of arresting a person. 

It is contended that second defendant is protected by 
section 26 (b) of Act Xo. 31 of 1917. That sub-section 
prm·ides that every peace offieer empowered h~· Law to 
execute criminal warrants, is authorized to arrest without 
warrant every p,erson whom he has rpa <;oHable grounds to 
suspect of having committed any of the offences mentioned 
in the First Schedule to the Act ineludcd in which is Theft 
either at Common Law or as defined by Statute. If there is 
no reasonable suspicion tlwre ean he no lawful arrest. That 
one of second defendant' s superior officers considers that 
ther,e was no such reasonable m spicion is clear from the 
evidence of Sergeant narnarcl for he says that the native 
constable (2nd defendant) had no power under Act No. 31 of 
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1917 to arrest. He contends , howe,·er, that under the Stock 
Theft Act tlw uati,·e constable had pow.er to arrest the 
suxpects and the Native Commissioner in his reasons for 
judgment state!': -

" The Stock Theft Act IJro\·ides for the arrest of persons 
suspected of stock theft without a warrant and this disposes 
of the allegation that tho defendant's action was wrongful." 

1t thercfon• becomes necessary to inquire what are the 
powers of arre-;t conferretl by the Stoc-k ThPft Aet (No. 26 
of 1923)). These powers are conferred by section 6 sub-section 
(1), of that Aet . Sub-section (2) of section 6 deals with the 
power to search and has no application to the present case. 

Sub-section (1) of section 6 of the Ac-t reads: -
" ln addition to any powers of arrest conferred by 

any otht'r law, any pt•rson may , without warrant, arrest 
any other person upon reasonable suspicion that such 
other person has committed the offence mentioned in 
section 1 or 3 of this act ". 

Tht• offt'nce nH'ntioned in sec-tion une is that of bPing found 
in posse~;sion of stoch: •>r produce in r•egard to whic-h there is 
reasonable ,;uspicion that the sanw has been stolen and being 
unable to give a satisfactory aecount of such possesxion. 

In this case tho plaintiff was not found in possession of an~· 
stock or produc-t', an:l therefore he was not liabl<' to arrest 
on suspicion of ha ,·ing committed an offence under section 1. 

The offence mentionl'd in sl'etion ~) of tlw Act is that of 
eutNing any land enclosed on all sides with a sufficient 
fence or any kraal with intent to steal any stock or produce 
on such land or in su ch kraal. 

There is no suggestion that plaintiff entered any such land 
or kraal with rmch intent and consequently he could not be 
arrested on suspicion of having committed an offence under 
this section. 

It is clear then that the deft•ndants are not protected by 
section 6 of Act No. 26 of 1923. 

On the facts we are satisfied that there was no r.easonahle 
suspicion against the plaintiff of ha,·ing committed any 
l)ffence. 

It is contended on behalf of first defendant that he was 
not acting in concert with second defendant, and that they 
had no community of interest, and, further, that he was 
ac-ting under the orders of second defendant. These con­
tentions are not supported by first defendant's own 
evidenl'e. He savs: Nati,·e Con8table James came to me 
and informed m~ that l\Ir. Slater's beast had been found 
dead in the ri,·er. He asked me to assist him in inYestigating 
the matter . 

1 helped him. With him T inten-iewed plaintiff and his 
brothers whom I know well . . . \Ve took plaintiff and his 
brothers to my kraal at a late hour. \Yt' locked them in one 
of the huts. In the morning the hut was opened and the 
men were brought to l\Iiddledrift by na ti \"e constable .Tames 
and myself . . . l assisted the native constabl<'. I was 
satisfied that there were reasons. l was a party to the 
loc-king up of the men. I gave the hut willingly. The 
natiYe constable actually loc·ked them up but 1 agreed 
to it" . 

Nowhere in this evidence is there any suggestion that first 
defendant was acting under the instructions of second 
defendant. On the contrary, he fully identified himself with 
everything the latter did and he was therefore, t•qually 
liable with him for any wrongful aet. 
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As regards procedure it has been laid down that a 
complainant may sue any of those who jointly injured him 
for the full damage caused by the injury; or he may bring 
his action against all of tlwm as eo-defendants , and enforce 
his judgment in solidwm (Naude and du Plessis vs. Mercier, 
1917, A.D., at p. 39). The plaintiff wa s therefore quite 
correct in bringing his action against both defendants jointly. 

Ha ,·ing found that there was 110 reasonable suspicion 
against plaintiff of having C'ommitted any off,ence which 
renderPd him liable to arrest without a warrant, it follows 
that the action of the defendants was wrongful and the 
Native Commissioner erred in entering judgment in their 
fnnmr. 

This Court might remit the ease to the Native Cqmmis­
sioner to award damages , hut we think we have all the 
facts before us which would enable us to come to a correct 
eonelusiou as to what damages should be awarded and there 
is no necessity to incur the additional expense which would 
be involved by remitting the ea&e to the Native Commis­
sioner (see Rini vs. Carr, 1921 , KD.L. , 239). 

The plaintiff has been a resident of the Dikidikana 
Location for over eighteen :vears, is well known to the 
Headman ~nd is apparently of goed character. He was 
locked up in a hut with others for a night and was then 
marched under escort to Middledrift. 

He does not appear to ha,·e been ill-tr,eated in any way. 

In the circumstances we think that the sum of £5 would be 
adequate damages to award in this ease. 

The appeal will be allowed, with costs . and the judgment 
in the Court below altered into a judgment for plaintiff for 
£5 and coE>ts. 

CASE No. 14. 

MATYENI vs. SMAYILE. 

BuTTERWORTH: 18th June, 1936. Before H. G. Seott , Esq., 
President, and Messrs. V. l\1. de Villiers and J. W. Sleigh, 
Members of the N.A.C. 

R esponsibility of kraal head-Where property is traced to 
native kraal and kraal head refuses t o allow kraal to be 
searched he is liable joT the Palue of that pToperty­
Native custom. 
(Appeal from Native Commissioner's Court, Idutywa.) 

(Case No. 2 of 1936.) 
In the Court below plaintiff sued one Mase and her father, 

Matyeni, for certain articles, and in his particulars of claim 
stated that he is the heir of his late son Andries, whose widow 
first defendant is; that on the death of Andries first 
defendant went to the kraal of her father, second defendant , 
taking with her the articles in question, which were the pro­
perty of the late Andries and to whieh he is entitled as heir; 
that the second defendant is therefore m possession of the said 
property and refuses to hand it over. 

The Native Commissioner entered judgment in favour of 
plaintiff as prayed, with costs, and an appeal has been noted 
on behalf of the second defendant only on the ground that 
there is no proof that the articles in question ever reached 
his kraal, or that he at any time took or came into possession 
of them. 
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The ~ atire C'om111i~"ioner found as a fac-t. and with this 
findmg we :11-!rt'e. that the fir,t d~>tendant aNually remo,ed a 
box C'ontaining the artadt·~ an que'<tion from tht• hut of the 
law .\ ndries and took it to ht·•· father's kraal. and that the 
lattt>r n•fu~etl to hart> it opPnPd when plaintiff's me~engers 
l'anw. If the t>Yid,•ncP oi plaintiff's witnes--e-; that the box 
whl'll taken hr fir,t d..it•IHlant contained the artieles in 
qup,.twn is eorrPC"t-and thi,; apparently is not qneHioned in 
,.iPw of tlw faC"t that no appeal ha" been noted on her 
hd•alf-it ~l'"lll" oln·iou, that tho"e arti(·le" abo arri'l"ed at 
~~·eond defendant's kraal. for ~lase does not ,;a\"' that :-he got 
rid of them anywhere on tlw way. · 

Tt wa!" ar~ued lwforo• thi' Court that a:><.umin,r that the 
art it lt>,; wt>re taken to se ·o:11l dt>ft>IHlant'.., kraal h·,. the first 
defendant. the forPll'r f•annot be held liable unless it ean be 
shown that he tof'k pns~t>~sinn oi the artides and exerei«ed 
control o'\"er them. 

'\' hile tlus argument might be <:ound as applied to persons 
li'\"ing under European eonditions. it dot'' not apnl~· with a;: 
mnC"h foree to uati'\"e;; li'\"ing in nati'l"e loeation,. under ordinary 
native conditions. and tht• e>idence requirt>d to fix liahility 
ou the kraal head is not ~o strong. 

Cnder their own customs. if the spoor of any propert~· lost 
or l>tolen is traeed to a kraal and the bead of the kraal is 
unable to take ii further or refu..;es to allow his h;n" to be 
:,.earched. then he is held liable for the "alue of that propert.". 

I n the present ea«e, the ,.eeond defendant. b,'l" refu;;:ing to 
allow tbP first defendant·~ hox to !\f! :o:earebed, obstruc-ted t he 
plaintiff';; mes, enger ;; in their ;:pareh and tbereh,\' <:bowed that 
he was aware t he art iele~ in question were in his daughter' s 
box a n d that he was exeretl>in~ eontrol O'l"er them in hi " 
eapaeity of k r aalhead . 

The appeal i"' di smi«sed. "·ith eosts. 

C'.\:'E ::\o . 15. 

MESHACK MKETSI vs. EOWARO MKETSI . 

B L"TTER WORT H : 1'th .J une . 19:36. Befor e H . G. S rott . E <:q .. 
President, a nd ~Ies<:r.< . Y. -'1. de , -illiers and J . 'W . .Sleigh. 
-'Iemhers of t he ::\ .. \.(' . 

Costs- lThne t tco or morr is~ues are separate and di.~tinrt­
ea ch party to action sl,r,uld br awarded costs 011 the i.<.~lll' 
in rchich hr .<!lcufded. 

L\ ppeal from C'onrt of ::\ati'\"e Commissioner, Tsomo.) 
IC'a <.e S o. 101 of 193.5.) 

I n t he C'ourt he'ow pla int iff claimed from defendant ninP 
head of eattle or their '\"alue. £45. being dowry for his 
(P laintiff's) -.i :-ters and for an aceount of the smn of £ .)0 
em rusted t.o hirn by plam t iff: 

The _\ -.si ,..tant ::\ati'\"e Ccmmi-.-.ioner entert'd the following 
judgment· -

.. For pl a intiff for ,e,en head of e;Htle or their Yahw. 
£ :3.5 . and eosu:: absointion from the in;;:tanee in re,pPet of 
remainin~ elaims (i.e. tlowr_\' daims) " . 

. \ n appeal has been noted again-.t that portion of the 
ind~ment awarding 'e'\"en head of cattle or their ,-alu~. £:l'5. 
to plaintiff on the !!round that it i,: against the wet~ht of 
e' ideJJ<·e and a]!'() aga in<:t the order awarding all ro<:ts to 
plaintiff on the ground that the elaim' were s<>par.ate ancl 
di<:t inet. and a" plaintiff hnd failed on the fir<:t t~sne he 
<:hould han> het>n ,)rdered to pa_\' the cost<: of that issue. 





In so far as the .b,istant Xatin• Commissioner's judg­
ment in regard to the elaim for an account of the sum of £50 
is concerned, we are not prl'JHll"ed to say that he came to a 
\\Tong conclusion on tlw <'VideneP and ·the appeal on that 
point mu st fail. It is pointed ont, however, that the form of 
hi s judgment is i neOI'I'<'d. Tlw claim was for money <'n­
trn~'<ted to defc>tl<lan t, ancl as tlw Assista nt Nati,·e Commis­
sioner found that this mont>y had been handed to defendant 
and he had m·countf'd for a porti on of it only, he should 
have enter('(} jnclgment for th<' full amount elaimed less the 
amount accounted for. 

Xn objeetion was taken in the Court holow to the form of 
the judgment and this Conrt is not prepared to make any 
amPndment as this mi ght be tu tlle prejndice of th'e 
defendant. 

In so far as the co:-ts of t he action a re concc>rned, we are 
of opinion that tll<' Assistant Native Commissioner erred in 
not awarding dPfendant tlte eosts of the claim in which the 
plaintiff failed. 

The two issn.es W<'re entirely separate and distinct , and in 
such a case the prop<'r order is that plaintiff should be 
awar ded costs on the issue in which he snceeeded and 
defendant the costs of the issne on which he succeeded 
(Fripp vs. Gibbon & Co., 1913, A.D., 35~U 

The appeal on the qu<'stion of costs will be allowed and the 
judgment in the Court below amended by adding the words 
" with costs " after t he \rords " absolution from the 
instane<' ". 

As far as t he costs of appeal are concerned each party has 
suceeeded partially and there will therefore be no order as 
to costs of appeal. 

CASE No. 16. 

NGONYAMA MDLO V U vs. MBAL I MAV ELATSHONA . 

BuTTER \\'ORT H: 18th .June, 1936. Before H. G. Scott , Esq., 
President, a nd :Messrs. V . .:\1. de Vill iers and J. W. Sleigh, 
::\Iembf'rs of t he N.A.C . 

. 4pplication to rescind judgment-Order XIV-Proclamation 
No. 145 of 1923-ll'ilj,tl default-Rejusa~ to plead. 
(Appeal from NatiYe Commissioner 's Court, ldutywa.) 

(Case X o. 14 of 1936.) 
On t he 17th ,January , 1936, plaintiff (r<'spondent) issu('(l a 

summons against ::\Ifiti ::\IdloYu and l\Ipisekaya for five head 
of cattle or thei r ,·alue , £15 , as damages for the sedu<"tion of 
his daughter by the first defendant, which resulted in a female 
child being born to her 011 or about 1st January, 1936. The 
second defendant was sued as kraal head of first dc>fendant. 
In the plea it was specially denied that first defendant was 
an inmate of second df'ff'ndant' s kraal at the time of the 
alleged seduction, and it was stated that he had established 
his own kraal some years ago, but that during the early part 
of 1935, owing to his own kraal having fallen into di sr<'pair, 
first defendan t resided temporarily at the kraal of hi s brother 
Ngonyama (present appellant). 

On the 6th F ebruary, 1936, a notice was sent Ngonyama 
informi ng h im that on the I3tll id~111 appli cation would be 
made> to the Court to join him as co-tlt'f<'nclant in the action in 
tenns of Order XXXII, lhtle R (2}, of Proclamation No. 14.5 
of 1923. 
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This notice bore an endorsement by the Plaintiff that he 
had served it upon ~gonyama, who informed him that he 
would not appear, as he ::aid he had nothing to do with the 
matter. 

Ou the 13th February, l!J3G, notice was given to Ngonyama 
tha i he had been so joined and called upon him, if he wished 
to defend the aetion, to entL·r appearance within seven days 
after serviec of tlw notiee upon him and thereafter within 
seven days to plead to the action. 'l his notice, together with 
a. copy of the particulars of plaintiff's claim, was served 
personally on ~gonyama by the Deputy-)lessenger of the 
Nati1·e Commissioner's Court on the 2Uth February, 19:36. On 
the 2.Jth )lareh, l!J36, the C'ase came on for hearing, when 
l\l pisekaya appean•d, but first defendant and ~gonyama were 
in default, no appearance to defend having been entered by 
Ngonyama. The summons against .Mpisekaya was dismissed 
and judgment entered against first defendant and Ngonyama. 
On the 25th March , 1936, a warrant of execution was Issued 
and was executed on the :nst }larc·h, 1936, when Ngonyama 
handed over to the Deputy-Messenger for attachment four 
head of cattle and thirty sheep, whieh he stated to be his 
own property. 

On loth April, l!J36, Ngonyama gave notice that applicatiOn 
would be made on the 21st idem for a recission of the 
judgment granted on the 24th .March. 1936. 

In the course of his evidence at the hearing of the applica­
tion, ~gonyama stated that the first intimation he received 
that he was joined as defendant was when the Deputy­
:Messenger ~ened on him a notice to that effect and that he 
then proceeded to interview the Clerk of the Court and told 
him he had nothing to do with this matter and denied his 
liability, and that he was then told to go home; that he took 
no further steps as he expected a messenger of the Court to 
come to him, presumably with a further notice. He stated, 
further, that he did not deliberately refrain from attending 
court in this matter. 

The Clerk of the Court, whom Kgonyama interviewed, 
had been transferred in the meantime, but the native 
constable, who in terpreted for him wa" called and his 
e'·idence is as follow::; :-

" Applicant came to sel' the Clerk of the Court and was 
told to file his plea within seven days, and he replied that 
he would not do so because he should have been sued first 
and not go from one to another as it was not the proper 
procedure and, further, that the young man never stayed 
at his kraal and that he was not prepared to make a o;tate­
ment in the matter. The case should proceed and he would 
see what to d1} after the decision. HP was told to file a plea 
or judgmPnt would go against him, and he replied in that 
case that he wonld see what happened and appeal. Because 
of thi>: obo;tinacy and refusal to plead, the l'lerk left him 
alone and he went home. He was not told to go home. The 
clerk despaired and so left him alone. His attitude was 
obstinacy and ignorance. 

The ~atiYe CommissionN held that Ngonyama was in 
wilful default and refm;ed the application to rescind the 
judgment , and thP appeal is against that judgment. 

The evidence of the native constable above referred to 
clearly shows that Ngonyama was well aware what. the caf:e 
was about and obstinately rPfused to plead, havmg been 
informed what would he the result if he did not do so. He 
tr.eated the process of the Court with contempt, and the 
attitude he took up appears to be that he thought the 
procedure adopted was wrong and that an,'l' on]Pr that was 
made would eYentually be upset hy a ll iglwr Court: 
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In the case of Hendricks vs. Alien (1928, C.P.D., at p. 
521), Ganliner, .J ., said: " If he knows what he was doing, 
and intends what he is rloing, and is a free agent; if he 
knows he is neglecting the summons and intends to neglect 
the summons, then there is wilful default ". 

In t lw case of l\[:mini PS. Komani (VI, N.A.C., 26), where 
the defendant had entered an appearance and was told by 
the Clerk of the Court to file his plea within seven days, 
which hP failed tG do, this Court held that the terms of 
Rule 1 (1) of Order XIV of Proclamation No. 145 of 1923 
were imperative and declined to interfere with the judgment 
of thP magistrate refusing to grant an application for the 
recission of a default judgment. 

In the opinion of this Court the appellant was in wilful 
de fa nit and the a pp ea I is dismissed with costs. 

CASE No. 17. 

XEGO NDIPANE vs. ALEXANDER LUZIPO. 

BuTTERWORTH: 18th .June, 1936. Before H. G. Scott. Esq., 
President, and l\fes~rs. V. l\f. de l'"illiers and J. W. Sleigh, 
l\lembers of the .N.A.C. 

Brrarh of rngngemrnf, due fn gi1·l's m.isrnnrhtrf, entitles 'ln01t 

to claim ret11rn of dmery cattle paid and the increase 
thereoj-ll'here deaths of dowTy cattle paid are not reported 
by payee, he is responsible to 1·eplare them-Spoliatwn­
TJamages, 1eh e1·r rla im ed, m11 st l1e proved-Costs of 
Appeal. 

(Appeal from Natiw Commissioner's Court. Butterworth.) 

(('a se .No. 101 of 1935.) 

Plaintiff sued for the return to him of seven head of 
cattle, being four original cattle and three increase paid 
b.'· him in respect of his· engagement to Deliah, defendant's 
sister, which plamtiff alleges was broken off by her. The 
plea to the summons is unnecessaril.'· voluminous and could 
with advantage haYe been framed more concisely. Broadly 
stated t he material portion of the plea is to the following 
effect:-

The engagement and payment of four head of cattle are 
admitted. hut it is contPndcd that because the marriage 
was to be by Christian rites and it was plaintiff's dnt,\' to 
have it performed \Yithin a n~asonahle time instead of allow­
ing seven years to elapse without doing anything, and this, 
coupled with certain instances of alleged neglert to go and 
see Deliah on the occasions when he returned from work, 
plaintiff 's fath er falsely accusing defendant of poisoning his 
water supply , plaintiff spoliating <'Prtain cattle from 
defendant and his grandfather and failing to complete pay­
ment of do"'T.'', and that during the time of his engagement 
to Deliah plaintiff paid dowry for another girl , disentitled 
plaintiff from recovering his dowry as his conduct amounted 
to a r ejection of Deliah. 

Defendant filed a counterclaim for £5 damages for the 
spoliation of the cattle. 

'l'he Assistant Native Commissioner entered judgment for 
plaintiff for the four original cattle paid and th<' ilH'I'Pa~<' or 
their value at £3 each, with costs, and for defendant in 
reconvention Oll the counterclaim with costs. 
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Against this judgment an appPal has been noted on grounds 
very closely following th<> \\·orcling of the pl<>a and in regard 
to the counterclaim on the ground that the act of spoliation 
was a trespass in tort against the rights of propert? of 
plaintiff and <'ntitlcd him tu damages even if no special 
damage~ was JH"oYe<l and that th<' judgment was against the 
WL'ight of <>viclcnct• in that plaintiff in recom·ention had 
JHm·ccl actual damagP. 

Tht> Assistant Natin• Commissionf'l" found as a fact that 
tht>n> wt>re thr<'<' incrP:tSl' of the dowry ea ttlc , no reports 
of the alleged deaths of dowry cattle had been made in accord­
ance with enstom, that the girl Deliah gave birth to an 
illt>gitimate c-hild to one 'Yil:-;on Tontshana, of Komgha 
District, on 8th F'f'bruarr , 19:~G. and that tlw breaking off 
of the engageuwrrt wa s clue to the misconduct of the girl 
and her snbst>qiwnt pregnancy by another man, of which 
fad she acldsl'd plaintiff in Jnly , 1935, and the payment of 
dmny for tlw otlwr girl was madt> subsequPnt t o Deliah 
brc>aking oft" the engagement. 

'Yith the Assistant Native Commissioner's finding on the 
facts we are not disposed to cli~-;agree. exeept in regard t o 
the number of incrPase in the clowr~· cattlf'. The plea admit s 
that there were two increase a ncl plaintiff's Pvidcnce as to 
the third beast is nnsupportt>cl. 

Tht>rt> is no eYiclenee that plaintiff was e\·er called upon 
to complete payment of dowry or to have the marriage 
solemnized, and his explanation of his reason for not visiting 
Dt>liah on his return from Capetown and for not Jmshing 
on the marriage arrangements is reasonable. The engage­
ment having been broken off on account of the girl's mis­
conduct the plaintiff is entitled to the return of the dowry 
cattle paid with their increase C:\I. Qanqiso vs. l\1. :Mnqwazi , 
4, X.A.C., 109). 

The alleged deaths of dowry cattle not having been reported 
in accordance with custom defendant is responsible to replace 
them. 

fn regard to the c-ounterclaim it is admitted that defendant 
in reconvention spoliated ePrtain cattle from the kraal of 
plaintiff in reconvention but these were returned immediately 
on his receiving a demand therefor. 

In his evidenee plaintiff in r erom·ention claims damages 
because defendant in reconvention brought a lot of men and 
threatened him and says there were no other damages beyond 
two trips to Butterworth and the sum of £1 paid for the 
letter of demand. 

There is no evidence that anY threats were made and it is 
significant that no claim for ~lamages was made when the 
letter of demand \Yas sent. In the case of Lcqekn i'S. Nathtali 
Ntsie (3, N.A.C., 263), which was a spoliatory ac-tion in 
which damages were also claimed, the Native Appeal Court 
held that as no damages had been praYed damages should 
not have been awarded. 

In the case of Edwards 17S. Hyde (1903, T.S., :381), where 
the plaintiff claimed damages for the unlawful dPte ntion of 
two pigs, Solomon, J., in delivering jndgement said:-

" ln my opinion it is impossible to lay clown a mle whi c-h 
shall he applil"ablc to all casPs where an action for tort 
is br~mght hy the plaintiff si mply for tlw purpo~P of re­
covering damages, and he fails to pro,·c that an·y damages 
ha,·c been >;mtained b~· him, then, in my opinion, a s a 
general rnk, the plaintiff's ("aSP mn s.t bl· takf'n to have 
failed and judgment should hc' given against him." 
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In the present case plaintiff brought an action simply for 
the purpose of recovering damages. The principles of the 
case of Edwards vs. Hyde (suvm) would therefore apply, 
and const'quently the Assistant Nati,·e Commissioner was 
corred in declining to award damages. 

The appeal will be allow<>d to t he extent that the number 
of increase a warded will be r educed to two, and absolution 
from the instance enter ed in regard to the third increase 
claimed. 

Tlw appeal in regard to the remainder of the judgment 
will bo dismissed. The order as to cost<; in the Court below 
will not be disturbed. 

As the appdlant has failed in the main Issues in the case 
and succeeded only 011 a subsidiary issue he will be ordered to 
pay the costs ·of appeal. 

CASE No. 18. 

NTAMBULA GXARISA vs. SIQOKWANA MAGQOZA. 

BuTTEnwonTH: 29th September , 193G. Before H. G. Scott, 
Esq:, President, and l\Iessrs C. R. Norton and E. F. 
Godfrey, Members of the N.A.C. 

Animals-Injury by ox-Vicious propensities-Where owner 
knows of vicious propensities-Culpa nn his part 
presumed and onns on him to reb11t-Assessment of 
damages by .-lppeal Court. 

(Appeal from Native Commissioner's Court , Willowvale. ) 

(Case X o. 132 of 1936. ) 

The plaintiff claimed from the defendant the sum of £10 
as damages for a colt which had been gored by defendant's 
ox and died as a result of its injuries. alleging that the 
defendant had wrongfully and negligently allowed the ox 
to be at large. 

After hearing evidence, the Assistant Native Commis­
sioner entered a judgment of absolution from the instance , 
and against -:-h is judgment an appeal has been noted. 

The Assistant Native Commissioner found the following 
facts prov,ed, and with his finding we are in agreement:-

1. That the defendant's ox did gore the plaintiff's colt. 

2. That the plaintiff's horse did die as a result of these 
injuries. 

3. That the defendant's ox had shown a predisposition to 
injure horses. 

4. That defendant had instructed his herd boy to pay 
particular attention to this ox. 

His reasons for entering an absolution judgment are set 
forth a~ follows:-

In this case there is no evidence as to the actual 
occurrence, the locality and the surrounding circumstances. 
The question as to the presence or absence of provocation is 
important, but the evidence is silent ... The case of 
O'Callaghan vs. Chaplin (1927) A.D. 310, indicates that 
there is also a duty on the plaintiff to take due and proper 
care. Here again thE> evidc>nt'P is silent." 
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As to the actual occurrence there is evidence to show 
that defendant's ox poked plaintiff' s colt. As to the locality 
it is clear that the animals were on the common grazing 
ground. 

As to provocation , the OJills is on the defendant to show 
that there was provoeation on the part of plaintiff or his 
eolt. 

ln the absence of evide nce it must bL' assumed that there 
was no provocatiOn. As to the duty of plaintiff to take due 
and proper care, it seems to us that it is for defendant to 
show that plaintiff had not taken duP and proper care. 

ln passing, it may be remarked that provocation or want 
of care on the part of plaintiff was not pl eaded nor was l1e 
questioned on these points, consequently it would seem to 
have been assumed t ha t there was no provocation or want 
of c·arC'. · 

The eolt was at a place where it wa s lawfully entitled to 
be, and was there fatally injured by defendant 's ox , which 
was known to have vicious propensities , and it was then the 
dutv of the defendant to show whv he should not be held 
liable in damages. · 

The record is silent as to whether this case was tried under 
Native Law or Common Law. Even if it was tried under 
the former the plaintiff is entitled to succeed. 

The case of N. l\Iakelcni rs. N dlcbe (3, N .A.C., 47) is very 
similm to thl present case. There the plaintiff sued for 
damage~ for the death of his eow which h·ad been gored or 
poked on the common grazi ng g round by a cow belonging 
to defendant , which was known to be ,·icious, t he defendant 
having been previously informed that the cow had goring 
or poking propensiti es. 

The Tembu assessors were asked to state whether damages 
would be allowed against tlw owner of a cow which was 
admittedly vicious but had not , so far as was known, actually 
killed another animal , for injury by such cow to other 
animals on the common pasture lands. The assessors stated 
that there was no case in which damages had ever been 
awarded under such circumstance!>. 

If the cow is ,·icions its owner is told to cut off the 
tips of it!> horns , and if he neglects to do so he is held liable 
for damages subsequently done by it, and that it is the duty of 
a man owning a vicious eow to cut off the tips of its horns 
without being asked to do so. 

In the present case the defendant admits that the ox in 
question had previously injured a horse belonging to a clipping 
foreman, who had suggested to him that he should cut off 
the tips of its horns but said he had not done so as he had 
not had the time owing to it being scoffiing season. This 
is no excuse at all, for it would not have taken more than 
a few minutes to perform the operation. TherP is a lso 
evidence that on another occasion the ox had charged a horse 
but had not inj1irecl it owing to the interfPrenl'e of ~ub­
Headman Gobinamba. 

As defendant knew of the vicious propensities of this ox 
he was clearly negligent at least in failing to cut off the tips 
of its horns. 

Under the Common Law thl'rP <1 l"l' no fe,n•r than four 
different a1·tions by whi1·h conrpensat ion can fJP l" lairned for 
damage dmw h,Y an animal:-

(1) The actin d e puuper ie, whi1·h is 011<' hasPd on ownPrship 
and not on cu/jJII (see O'Callaghan v.•. Chaplin , 19~7. 
A.D. :no, and Sonth .:\fr·i1·a n Haihnt~·s and H arbours 
•·.~ . Eclwards, 1930, A. D. :~,. 

4 
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(2) the .a.ctio de pnst11 (damage done by animals trespassing); 

(3) an action based un the ,\t>cli les Edict, which prohibited 
the keeping of certam animals in the vicinity of a 
public place ; and · 

(4) a n action under the [,ex Acquilia. 

Tlw appropriate remedy for harm done by a domesticated 
animal falling outside the. scope of the actiones de pauperie 
and de pastu is the Aquilian action. Culpa on the part of 
the owner or person in charge of the animal is the basis of 
liability. ln the case of harm done by a domesticated animal 
known to have vicious propensities, culpa will be presumed 
but in all other cases the onus of establishing culpa rests o~ 
tlw plaintiff who alleges it (l\l cKcrron: The Law of Delicts 
in South Africa, p. 177 ). 

As already pointed out, defendant knew of the vicious 
propensities of his animal and culpa on his part is therefore 
presumed, and it is for him to rebut that presumption, which 
he failed to do, and, in fact, he appears tu have realized 
that he was at fault fur he went to plaintiff and asked for 
pardon and made an offer of compensation which the plaintiff 
refused, as it was ridiculously inadequate 

The appeal will be allowed with costs. 
It is clear that the plaintiff has suffered damage and 

in order to save further expense this Court will assess the 
amount. The evidence as to the value of the colt is not ''ery 
satisfactory, being stated Yariously to be £5, £6, and even £8. 

Bearing in mind that according to plaintiff's own evidence 
it was less than a year old at the time it died and that 
it was only an ordinary native horse, this Court is of opinion 
that a fair valuation would be £2. 

The judgment in the Court below is accordingly .altered 
to one in fa,·our of plaintiff for £2 and costs of suit. 

flASE Xo. Hl 

HENRY MLANDU vs. WILLIAM PETER MLANDU . 

KoKS TAD: 5th February, 1936. Before H. G. Scott, Esq., 
President, and Messrs. R. 'Velsh and J. J. Yates, Members 
of the N.A.C. 

_l._ppeal-Lute noting-Calculation of time-Sundnys and 
public holidays not e·xcluded-Ex_cept y;here last day of 
period falls on Sunday or pwbltc holuluys-Rule 3 (2), 
Order l, Proclamation No. 145 of 1923, superseded by 
Q._V. ;v o. 2254 of 1928, section 5, Act No. 5 of 1910. 

(Appeal from Xative Commissioner's Court, Mount Fletcher.) 

(Case No. 90 of 1934.) 

ln this case judgnwnt in the Court below was delivered on 
the 16th March, 1935, and the appeal was uut noted until 
the 8th April, 1935, and was struck off the roll at the last 
sitting of this Court on the ground that Rule G of Govern­
ment Notice 1\o. 2254 of 1928 had not been complied with. 

Application is now made to havP thP case restored to the 
roll Qn the ground that the noting of the appeal was done 
within t he period of twenty-one clays as reqmred by_ Order 
XXIX Rule 2 (1 ) of Proclamation No. 145 of 1923, m that 
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during the period Wth ~larch, 1935, to 8th April 1935 
there were four Sundays which are to be excluded i~ calcu~ 
lating the period of twenty-one days, as provided for in 
Order T. Hule 3 (2) of Proclamation No. 1-15 of 1923, and 
that consequently this Court was in erro1· in striking the 
appeal off the roll. 

The same pomt was rais<'d in the case of Sajini \Vela vs. 
Kongolo l\Iteke li [1933, Nati,·e Appeal Court (C. & 0.), 24], 
when the Court said :-

" It has be<:>n repeatedly laid down by this Court on 
numerous oeeasions, as far back as 1929, when this Court 
was constituted, that the rule relied on [i.e. i{ule 3 (2) of 
Order I ] by the applicant and which concerned a Court no 
longC'r in existence, has been superseded by the correspond­
ing rule in Government Notice No. 2254 of 1928." 

1 t has also been laid down repeatedly that in computing 
the pl'l'iod of twenty-oiH' days prescribed by Rule G of Govern­
ment ~otiee No. 2254 of 1928, regard must be had to 
section 5 of the interpretation Act, No. 5 of 1910, and that 
Sundays and public holidays are not excluded. except where 
the last day of the period falls on a Sunday or public holiday, 
in which case that day is excluded. 

In addition to the grounds set out in the application, 
applicant's attorney urged that the apJJeal shonld be restored 
to the roll on the ground that applicant had a good case 
and should not be allowed to suffer because there had been 
a genuine misconception of the rule on the part of his 
attorney. 

In so far as the merits of the case are cone£•rned. this 
Court is of the opinion that applicant would haYe small 
chance of success. 

In regard to the plea that there had been a misconception 
of the rule, this Court is not satisfied that there has been 
such a misconception of the rule as would JUstify the grant­
ing of the privilege sought. The decisions in regard to the 
rule relied on were delivered some seYeu years ago, and it 
is considered that ample time has elapsed to enable practi­
tioners to make themselves acquainted with them. 

The application is refused. 

CASE No. 20. 

MAPOTIYELA VATSHA vs. MQALI MFENENDUNA. 

KoKsTAD: 5th February, 1936. Before H. G. Scott, Esq., 
President, and Messrs. R. \Velsh and J. J. Yates, Members 
of the N.A.C. 

Dowry-Pledging of daughter to meet claim for fvrtfzer 
do'Wl'y-lVhere dowry paid for girl to person to wlzmn 
she was pledged he is p1·oper p erson to be sued .~hould 
she desert husband-Husband camnot .me pledgee for 
return. of do'Wl'y cattle in order to hand thl'1n. aPer to 
third party. 

(Appeal from the Court of NativP Commissioner, Mount 
Frere.) 

(Cas<' No. 7:3 of 19:~5.) 

In the Court bc>low the plaintiff (appellant) claimed from 
defendant (respond<>nt ) five lwad of ('attle and fourteen goats 
or their value, £:~5, and in his particulars of claim stated 
that he married one Ninake, daughtl'r of Mabala Duma, by 
Native Custom and paid to defendant, with whom she was 
living, and with 'dwm thP ma rriagn was arranged, the sto('k 
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mentioned above a s dowr~· , that in 1934 Ninake we nt to her 
father's kraal and as she did not return he went to fetch 
her, when l\Iabala informed him that he was detaining her 
until he received the dowry which had been paid to defen­
dant, and plaintifl' now claims that defendant is obliged to 
return tlw dowry to him so that he ma~· hand it over to 
l\fabala and obtain the r eturn of his wife. 

In his plea defendant admits receipt of five head of cattle 
and thirteen goats, but denies his liabili ty to r eturn them 
either to plaintiff or l\Iabala on the ground that in 1917 
1\fn ba la eloped " ·ith defe nda nt 's sist e r H ena ->e and paid three 
head of cattle on :H:count of dowry ; thereafter the girl 
Ninake was hon1 to them , and when defe ndant demanded 
further dowry from plaintiff, who intimated his inability to 
comply with the demand and a ccordingly pledged Ninake as 
security for the payment of the further dowry demanded and 
handed her over, and he st a t es that was the reason why she 
was living at his kraal at the time her marriage was arranged. 
As no further dowry was paid by 1\Iabala, defendant contends 
he is e ntitled to the dowry paid for Ninake in t erms of the 
agreement referred to ahovP . 

In his replication· plaintiff denies the agreement for the 
pledge of Ninake, but conte nds that eYen assuming there 
was sueh an a gr eem ent he was not a party to and had no 
knowledge of it and cannot be bound thereby. 

Before leading e\·idence the parties ag reed that the two 
questions to be determined were (1) whether a pledge of a 
girl was effective an.d (2) whether there was such a pledge. 
The Native Commissioner ruled that a pledge of a girl was 
legitimate and evidence was then led in regard to the pledge. 

1'he Natire Commissioner e ntered judgment for defendant 
with costs, and against this judgment an appeal l~as been 
noted on these gronnds :-

l. That defendant had fail ed to diseharge th e onus of 
prO\·ing the alleged pledge of Ninake as security for 
further do\\T~· and consequently that plaintiff was 
entitled to judgment in his fa,·our and 

2. That the judgment was eontrary to Nati,·e LaYr and 
Custom in that the late H enase died before dCJwry 
was paid for NinakP, and consequ entl.v defeuda nt \ras 
not entitled to claim and retain a s hi s pro1w rty her 
dowry for further dowry in respect of the late H enase. 

Application has been made to th1s Court to add the 
followin~ two additional grounds of apJ •C:ll: -· 

3. That i:he KatiYe Commissioner 's ruling that the agree­
ment of pledge reli ed upon hy the defendant whereby 
l\Iahala Dum a purported to pledge his dau ghter, 
Ninake, to defendant was legal is wrong in and 
contrary to law in that such agreement pa rtook of 
and was tantamount to a salt> or barter of human 
beings and as such was illegal and · con tm bonos rnoTI'-S 
and could not afford any defence to plaintiff' s claim. 

4. That even assuming such agr eement of pledge. was legal, 
plaintiff could not he held bound there b~r se0111 g that he 
was never advised of same at the time he paid dowry 
for his wife Ninake. 

The first adrlitional around of appPal hemg on the question 
of illegality and the s~cond on a point whi<'h was raised in 
the Court· below, and as respondent does not .object , thi s 
Court , following the practice laid down by prevwus AppPal 
Courts, grants the application . 

On the facts we are of opinion th a t the Pv ide nce supports 
the Native Commissioner' s finding tha t defendant had 
proved the pledge to him of the girl Ninak<' a nd tile rdore 
the appeal on the first ground fail s. 
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The seC'ond ground ot' appeal was not pres:>ed before this 
Court. In view of tlu• fact that the agreement in regard 
to Ninake's dowry wa~-> made before HcnasP's death, we are 
of opinion that lwr suhscquent death tannot ha\·e the effPd 
of canct-lling that agreement and that tlw appt-al on this 
ground must also fail. 

In the case of l\lbelingo vs. Danil'i (2, N.A.C. , 122), in 
which the circumstances were \'en' similar to those in the 
Jn·cscnt case it was held: that it is quite in aC'cordance with 
Native Custom for a man who is unable to pa_y the dowry 
demanded for his wife to enter into an agreement to pledge 
a daughter as securit;~' for that doWIT and to hand her over 
to the pledgee (see also the cases of Konzapi ·vs. Mehlenkoma , 
2, N.A.C. , 3i3, l\lbonja vs. 1\fbonja. 4, N.A.C., 54, l\Ikants!Jwa 
rs. Kusa Ndulnka, 4, N.A.C. , 170, and N . Rangayi and 
Another vs. F. 1\lzondo (4 , N.A.C., 252). It is true that in 
cases of Sidubedube 'L's. Jeremiah Hune (4, N.A.C .. 169) and 
S. Ndabankulu t·s. D. Pennington (-!, N.A.C., 171), it was 
held that the acqui sition of rights in a girl by a stranger 
either by agreement or by purchase wa s an immoral contract 
and could not be enforced. 

The underlying principle m all thP <·ases quoted appears 
to he that a contra<"t whereby a man a<"qnirPs rights in the 
dowry of a girl i:s not immoral, but whNe the rights are 
acquired in the girl h<~rself then the contract is immoral. In 
the present ease the defendant, who is the , girl NinakP's 
uncle, acquired rights in her dowry not 0\·er her person, and 
she was merely handed over in security. The pledge in the 
first instance was made by the grandfather of the girl in 
her father's absence and the latter denies any knowledge of 
it, but we are satisfied that he confirmed the arrangement as 
alleged by defendant, and that view is supported by the fact 
that her father (Mabala) took no steps for nearly eighteen 
years to reco\"er her. 

Coming to the fourth ground of appeai. 
The plaintiff admits that when he married Ninake he was 

aware that her father was ali,·e, and it is very unlikely , 
therefore, although he denies it, that he knew of the arrange­
ment that had been made with regard to her dowry, otherwise 
he would not have paid the cattle to defendant. 'l'he question 
of the pre,·ious pledge does not arise in so far as he is 
concerned; that is a matter between l\Iabala and defendant. 
His action is for the return of his wife or the dowry paid 
for her, and he could have brought that action against the 
person to whom he paid the dowry, but, in the opinion of 
this Court, he could not sue defendant to hand over the 
cattle in order to pass them to someone else in the .absence 
of any allegation of fraud or misrepresentation or that he had 
paid them to defendant on a mistake of fa!·t . 

The appeal on the third and fourth gmunds of appeal 
must also fail. 

The appeal is dismissed with costs. 

CASE No. 21. 

N DUKWANK U L U NTANJANA vs. SIFO SINDANI. 

KoKSTAD: 5th February, 1936. Before H. G. Scott, Esq., 
President, and 1\lessrs. H. \Velsh and J. J. Yatcs, Membt>rs 
of the N.A.C. 

Pra.rtire rwd prul"edure-Aatirc ( 'om.missiuner's CouJ·ts­
Transkeian 'l'eTritories-J>uweT tu gmnt l'X partl' orders­
An order final w effect cannot be granted withou.f notie~~ 
tu Respondent: Rule 3 (2), Order XXI, of l)roclamation 
Nu. 145 of 19~0. 

(Appeal from the Court of Native Commissioner. :\fatatiele.) 
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(Uase No. 277 of HJ;36.) 

This was an e:1· parf p application for a spoliation order. 
In his affidavi t in support of the applica tion . applicant 
alleged that he was in peaceful and undisturbed possesswn 
of a certain clun-colonrecl cow and calf; that about 5 p.m. 
ou 'Vednes~lay , the 25tl~ Sept_ember, responden~ wrongfully 
and unlawful!~· and against Ius consent and wndws forcibly 
deprived him of possession of tht> sa id cow and ealf and he 
applied for an order by the Court directing t hat the 'saicl cow 
and calf he attaehed by the Messe nger of the Court from 
responden t or any other person in whose possession it might 
be found and ret urned to applicant and that respondent be 
called upon on a date to be fixed bY the Court to show eause 
why this order should not be mack fin.al with costs. 

This applicatiOn was made on 17t h October, 1935, and 
endorsed on tlw application ir; the following: -

" Order grantPd as prayNI. 

(Sgd.) J . H. O'Con nell 
A.A. M ag istrate 

l\latatiPic. 
24/10 / 3;"5." 

but on the 17th October , 19:J;_j, Mr. O'Co nnell, in his capaeity 
as Clerk of the Court , issued an order instructing the 
Messenger of the Court t o take t he r attle from the r espondent 
or any other person in whose possession they migh t be found 
and to return them to applicant pending such further order 
as the Court might make and calling npon the respondent 
to show eause on 24th October, 193•j, why the order should 
not be made final. As the record stands the Clerk of the 
Court issued this order before the Court had made any such 
order and it would seem, therefore, that t he Clerk of the 
Court had no authority for his action. No objeetion was 
taken in the Court below. and possibly t hP date on the 
order was a clerical error. 

On the return day fixed by the Clerk of the Court the 
respondent's attorney was unable to proceed and the hearing 
was postponed to 26th October . 1935. On the 25th October, 
1935. respondent , in applying for thP discharge of the order, 
filed an affidavit in whieh he stated:-

1. That he eloped with Mtwakazi , daughte r of }lnyameni, 
as he wished to marry her a nd she agreed, stating 
that she was being forc>ed to marry Sehbhla, who had 
paid dowry to l\In~·ameni. 

2. Mnyameui fetehed l\ftwakazi and m a rriagP was offered 
and agreed to, respondent depositing fi\·e hea d of 
cattle, including the two in question, with Mnyameni 
ns earnest cattle. 

~- That the ownership in t he cattle remained with 
respondent and ::\fnyameni had no right to sell or 
dispose of them in any way but mere!;.· to hold them 
as earnest cattle pPnding marriagP. 

4. That when the stock was left with l\[nyameni he 
immediately sent the applica nt to take l\1twakazi along 
with the dun cow and calf to Sehlahla, the animals 
being sent as a fine paid by respondent and due to 
Sehlahla. 

5. That, seeing his cattle had been obtained from him hy 
fraud and being in tlw unlawful possession of applicant 
and being driven away illegally, hP fo llowed them. up 
and took them from applicant as he had every nght 
to do to prevent them be ing handed to Sehlahla, they 
having been handed to Mnyameni for onP purpose and 
he was using them for anothPr. 
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(j, That a" the a!Jt.ged spoliati on took place on 25th Sep­
tember 193•:5, and the date of the applicatiou was 17th 
Octobe; , 193G, appli<'ant wa~ not entitled to r elief by 
way ot writ or order. 

The Assi~tant Xativc l'ommissionC'l' confirmed the order 
with cost~', and an appeal has been no~ed against both the 
ex part1~ onlPr and the order confirmmg It on several ground:,;, 
which, bi·oadly stated , were as follo\\"s :-

1. That respondent 's Ull l'ontradicted affidavit that the cattle 
\\'en• paid to :\[nya mcni as earnest cattle and were 
being used by him for another purpose justified him in 
retaking po!'.session of t hem. 

2. That th ~ applicant in obtaining the ex pnrte order did 
not di sclose all and full facts; and 

:3. That the application was not timeously made. 

On the appeal coming bdore this Court, application waf:> 
made to file the following additional g rounds of appeal:-

4. That the Xative Commissioner's Court had not the 
jurisdiction to grant thP order made. 

5. That tlw circumstances dis<' lost•d by the applicant did 
not warrant the original order in the form in which 
it was given nor its :-. ubscquent confirmation. 

6. That the Assistant Xative Commissioner was not justified 
in granting an order other than one of a restraining 
natun• even if the applicant \\'as entitled to any order 
at all. 

The respondent not objecting, the Court, following previous 
decisions of this Court, granted the application. 

An objection was filed by re-;pondcnt to that portion of 
the notice of appeal against the ex ]Ja rt e order on the ground 
that it was an interlocutary order and not a final and 
definitiYe sentence hut tills wa ,; \\' ithdra wn. 

ln the case of l\lamadwalaza Stepula vs. Zibana Stepula 
(1931, N .A. C., 27) the applicant, alleging himself tu he the 
owner of certain stock it, the possession of the respondent, 
obtained an ex parte order directing the Messe nger of tlw 
Native Commissioner' s Court of l\Iatatiele to forthwith 
attach and seize the stoc·k in the possession of the respondent 
and hand it m·cr to the applicant . The order wPnt on to 
ca ll upon the respondent at a later date to show ('ause why 
such order shonld not be confirmed. 

It "·ill be seen that the form of order made \\'a s in 
precisely similar tPrms to that made in the ('USe now under 
consideration, but the circumstances in Stepula's case appear 
to have been different a s, so far as the report of the case 
goe<>, there was no allegation that respondent had spoliated 
the stoek from the applicant. 

In Stepula's case this Court , in givi ng judgment, said : 
" It becomes necessa ry to inquire upon what authority the 
original ex parte order wa s made. The jurisdiction of a 
Native Commisioner in ci\'il suits is laid down in seetion 10 
of Act Ko. ~8 of 1927. Thi~ SC('tion is general in its tNms, 
and to ascertain the extent of its a pplication in tlw 'l'rans­
keian Territories assista IH'P can he t!erived from the Hnles 
of Procedure appl,ving to Xative Cmnmi ssionPI' 's Courts. 
These rules are contaitwd in t he SPcond Sch edule to 
Proclamation No. 145 of 192:l, and are identical with the 
rules a [1plying to Magistrate' s Courts in the Territori es. 
Order XXI provides for the granting of interdicts, and from 
this it may be inferred that the terms of section 10 of Act 
No. 38 of 1927 include the right to gra nt an interdict." 
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Tho right, therefon.• , to grant an interdict being derived 
from OrdN XXI, the tNm-; of that Order must be adhered 
to. B ulo 3 (~) of that Onler reads as follows: -

" Ev<>ry orde r made e:c parte (oth~·r than an order for the 
al"l'cst of any person m· an intenlic·t by sum mons for rent 
under secti on :n or au order for attac·hment fo r rent under 
SPl·tion :3~ of the l'roelamation) shall ra il upon the respondent 
to sho\\' cau se against it at a ti tne stated in the order which 
shall not be a less tinw aft<>r setTice than the time allowed 
by these rules for appearance to a summons, unless the 
C{)nl't shall gin' lra\·e for ~ h ortl'l' twtice '': 

lt would Sl't'lll then that a .Xatin, Commissioner may only 
issne an e.r parte ordPr l'alling upon the other party to show 
ca use on a fixed datl• why the order should not be gt·anted 
and that he ca nnot make an order fin al in effect without 
sueh notiee. It was, ho\\·e,·er, strongly urged on behalf of 
respondent (i n Appeal) that the ease of ~lans vs. ~larais, 
( 19:3~ , C.P.D., 352) was authority for such an order. The 
headnoh• to thiR c·as<> r<>ads: -

" A Magistrate's Court has power, under Ad Xo. 3~ of 
1917, to grant a final ma11dmncnt van spolie on motion a nd 
its jurisdiction is not limited to granting such an order 
pendente lite." Heferenl'l' to t he full report of the ease 
quoted shows that t he lwaclnote is misleading. 

1n that ease one ~larais appl ied e.r parte to the :;\lagistrate 
for a IIWII<Ium ent van spolie. The magistrate granted a 
rule nisi ca lling upon ::\lans to show cause why he should not 
be ordered to return certain sheep to ~Iarais, the rule to 
operate as an interim interdict. On the return day ~Ians 
appeared to show cau se but the magistrate ordered him to 
return th e t-; heep to .i\Iarais. Against this order l\lans 
appeal ed on the ground that the magistrate's decision was 
wrong on the merits, and that in any event he cou ld not gmnt 
an absolute order or motion, but only an order pendente lite. 
In gi,·ing judgment on appeal, Gm·diner, J., said:-" The 
question renmim, \\·hether t he magistrate had jurisdiction to 
grant an order in the form set out above or whether an order 
could be granted only pendente lite ", and after discussing 
the eases of vVilliam so n vs. Smythe (1928, C. P.D. , 322), Coe 
t·s. Boehner, Ltd. (1 1, P.H., F. 53), and Adonis vs. Sisele 
(1931 , C.P.D., 214), in which it was decided that a magtstrate 
had no jurisdiction to grant a mandament van spolie where 
no action in the Magi~trate's Court was pending or contem­
plated, came to the conclusion that a magisrate's jurisdiction 
was not limited to gra nting spoliation orders pendente lite. 
This case, howen· r· , is not authority for saying that a 
magistrate has power to grant an order ex 1mrfe depriving 
a person of property in his possession and causing it to be 
handed to someone else. That the rules of the l\lagistrate's 
Court (which also apply to N atiYe Commissioner's Courts in 
the Transkeian Territories) must be fo llowed is elear from 
the following passage in the judgment in 1\lans' <'ase (s11pra): 
" ~ow a mandam cnt t•an spolie in the form of a rule nisi 
mar be granted by tlw magistrate e.r parte". 

The jurisdiction of l\Iagistrate's Courts in regard to e.r p(/l'fe 
orders is elearly laid down in the ease of Sehoernan vs. B Pavon , 
;\'.0., and another (O.P D., No,·em ber, U)32, 20, P.H. L .~3:3) 
whil'h draws a di stinction hetwePn Superior and Inferior 
Courts. 

In that case a magt:-.trato (apparently per in, C?triam) 
granted an inte rdict on t he ex JlaTt e applieation of the 
seev nd r<' :o;pondent without eal ling upon the applieant to slro\\' 
cause. [t was held that the interdict granted by the 
magistrate wa s null and Yoid (/b initio and the Court in 
giving judgment said :-
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" Though Superior Courts have a jurisdiction to grant 
temporary interdicts ex pa:rte in urgent cases without notice 
to the affected person , the Courts of Magistrates have no 
sU1'h power. 

Section 30 of Act No. 32 of 1917 empowers Magistrates' 
Courts in general terms to grant interdicts against persons 
nnd things. The effect of Order XXII, Rule 3 (a) is clearly 
to exclude the rights to grant interim interdicts without 
previous notice or rule nisi being seiTecl on the party respon­
dent." 

Rule 3 (2) of Order XXI of Proclamation No. 145 of 1923 
(which is the corresponding order to that in Act No. 32 of 
1917) does not exclude mand01nenten vam. spoli e, a nd there­
fore, the judgment iu Schoeman 's case (supm) would apply. 

\Ve ha\·e come to the conclusion, therefore, that the order 
made by the Assistant Native Commissioner is irregular and 
wt>nt beyond the scope of his authority. The order not 
being a lawful one in its original form could not be made 
final at any later stage. 

The appeal must succeed on grounds three and four of 
the notice of appeal. In the circumstances it is not necessary 
to consider the other grounds of appeal. 

The appeal will be allowed with costs, and the judgment of 
the Court below altered to one discharging the order with 
costs. 

CASE No. 22. 

NOMPADU FANI vs. SULU MGALELI. 

KoKSTAD: 28th May, 1936. Before H. G. Scott, Esq., 
President, and l\Iessrs. J. Addison and G. Kenyan, 
l\Iembers of the N.A.C. 

Practice and Procedure-Default j1tdgment-.4pplication to 
rescind-Failure l1y defendant to file his plea within time 
prescribed by Rule 1 (1), Order XIV, Proclarnatwn No. 
H5 of 1923-Want of partiwl.a,rity in application for 
r ec ission of default j-udgment-Record returned for 
affidavits-Application to rescind r efu sed-B,tll' XIV. 
Proclamation Yo. 145 of 1923. 

(Appeal from Native Commissioner's Court , Umzimkulu.) 
(Case No. 162 of 1935.) 

This is an appeal against a refusal by the Assistant Native 
Commissioner to grant an application by the defendant for 
a recission of a default judgment granted on the 25th 
January, 1936, and for leave to enter appearance and defend 
the action. 

Summons was issued on the 13th December, 1935, and 
defendant entered an appearance to defend on the 27th 
December, 1935. On the 20th January, 1936, notice was 
sen·ed on defendaut's attorney to file a plea within 48 hours , 
otherwise application for judgment would be made by 
plaintiff in terms of Rule 3 of Order IX of Proclamation No. 
145 of 1923. No plea having been filed, application for 
judgment in default of plea was made on the 25th January, 
1936, and default judgment was entered against defendant 
on the same day. It may be remarked here that the order 
under which a judgment in default of plea ma~· be granted 
is Order XIV, Rule 1 (4) , not Order TX. No objection was 
taken in this Oourt or in the Court below to thf· notice to 
file a plea having quoted the wrong order, but this Court 
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would impress upon practitioners and judieial officers the 
IIP<·Pssity for being careful in these matters as a failure 
to <·omply strictly with the rules and order~ may lead to 
unnt>cessary costs being incurred. · 

On the 20th February, 1936, within the period laid down 
by ltule 1 (1) of Order XXVIII of Proclamation No. 145 of 
192;3, defendant made application for a recission of the 
defgult jndgment, and in the cour~e of his application stated 
that he wa~ not in wilful default and had at all times 
intended to defend tlw action, that after instructing his 
attorney to enter appearance to defend, he went to Durban 
in ordPr to colle<·t fnnds :u_Id it was onlJ· upon his rPturn 
hom Durban that he ascertamed that the judgment had been 
granted against him. Applicant also set out the grounds of 
his defence to the aetion. 

No affida,·i ts in support of the application were filed. 
and this Oourt is therefore unable to judge whether or not 
defendant'~ excuse for failing to file a plea is a good one. 

Ln the cases quott>d before this Court by the appellant's 
attorney, it would seem that the courts have always been 
guided by what has been in the mind of the defanlting part~·. 

The state of defendant's mind cannot be gathered from 
the meagre information contained in the application for 
recission. 

'l'he record will be returned to the Conrt below for 
affidavits to be obtained from-

(1) the applicant explaining when he left for Durban, how 
long he was detained there and why, when he returned 
to Umzimkulu from Durban, when he first went to 
see his attorney after his returu, and whether he was 
aware that a plea had to be filed within seven days 
of entry of appearance, and 

(2) Mr. Attorney Jennings as to whether he informed 
defendant of the necessity for filing a plea within 
seven days after entry of appearanc-e. 

After these affidavits have been obtained the record is to 
be returned to the Registrar of this Court at Kingwilliams­
town for inclusion on the roll for the next sitting of this 
Court at Kokstad. 

l'ostea.-A ffidavits made by appellant and his legal adviser 
in terms of the order made by this Court on ~8th May, 1936, 
have now been filed. 

In his affida;-it appellant states that on 27th December, 
1935, he instructed his attorney to enter appearance to defend 
and that he was then informed that it was necessary for 
him to file a plea within seven days, failing which he ran 
the risk of having judgment entered against him; that on 
28th December, 1935, he proceeded on foot to Durban with 
the object of obtaining funds, that he remained there until 
the 9th January, 1936. trying to raise money but was 
unsuccessful, and that he then returned home, where he 
arrived on 13th January, 1936; that thereafter he was laid 
up for some time and while he was still ill heard that judg­
ment had been entered against him; that as soon as he was 
able he went in to Umzimkulu and instructed his attorney 
to take steps to have the judgment rescinded, having in the 
interim been successful in obtaining funds locally for the 
purpose. 

The affidavit of l\Ir. Jennings , the attorney who entered 
appearance to defend on behalf of appellant , is that he 
informed appellant, who had no funds, that he was not 
prepared to act unless he was providt>d with fn nds and, 
furthermore, unless this was done within seven days, within 
which period the plea to the summons had to he filed, he 
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(appellant) ran thP risk of having default judgment granted 
against him; that dt>feudant is an uneducated and illiterate 
native. 

The appellant's affidaYit is unsatisfactory. He alleges that 
he was ill on hi s return from Durban but gives no indication 
of what actually "·as the matter with him, apparently he 
was not too ill to see abont <·ollpcting funds locally, and the 
fact that he was able to dD so seems to suggest that there 
was no necessit.v for the trip to Durban. Apart from this 
his defence to the action does not appear to be bona fide. 

Tlw summons al!Pges that some years ago plaintiff 
(respondent) married one l\lamnge, daughter o.f one Fani, 
and paid dmuy for her, that defendant (appellant) is the 
eldest son aud heir of Fani. who is dead, that thereafter 
plaintiff paid defPmlant a beast , two goats and 10s., as 
further dm\Ty, that during plaintiff'~-; absence at Johann~s­
hurg OIW ~obani t·onunitted adultery with :\lamnge and 
defendant recoH'l'l'd from him fin' head of cattle as damages, 
whic-h it was agreed between plaintiff and defendant should 
be retaim·d by the latter as further dowry, that l\Iamnge 
has deserted plaintiff and returned to defendant with four 
ehildren of the marriage. 

ln hi s application for a rescission of the default judgment, 
appellant does not deny that he is the eldest son of Fani nor 
does he deny the allegations of payment of further dowry 
to him. If these a llegations are eorrect then he is the proper 
person to he sued. 

It appears from his affidavit that Mashiyana, the person 
he contends should be sued, is his son. If that is so how 
can l\Iashiyana be heir of Fa ni while he (appellant) is a live? 

Rule 1 (1) of Order XIV of Proclamation No. 145 of 1923 
requires that a plea must be filed within seven days of the 
date of entry of appearanee and as appellant failed to comply 
with this rule, the. requirements of whieh he was made aware 
of, the Assistant NatiYe Commissioner, in the opinion of 
this Court, was c-orrect in refusing to grant the application 
for a rescission of the default judgment. 

The appenl is dismi,.sed with costs. 

HORACE H. D. NOLUTSHUNGU vs. JACOB NIKIWE. 

KoKSTAD: 28th l\1 ay, l!J36. 
PresidPnt, and )lessrs. .J. 
:\ lembers of the X.A.C. 

Before H. G. Scott, Esq., 
Addison and G. Kenyan, 

Lease bet.1ceen nati L"Ps-Cession tu Enrupean-Locns standi 
iu judicio of plaintiff- Point not tal,:en in Court below 
cannot be mised fur first time on O]JJJ('al-HPjertion of 
admissible eridPncP- l'le,nlina-l'ayment must l1P Jilcaded 
-llule 2 (5), 0/'(lPr XIr, Pmclamation Xu. 145 of 19~:3. 

(Appeal from .Natin• Commissioner's Court, l\Iatatiele.) 
(Case No. 163 of 19:l4.) 

Plaintiff (appellant) sued defendant (respondent) in the 
Court below for £20 arrear rent in n•spe<·t of defendant's 
tenancy of portion of the. fn nn Ht>hron. 

There were two further claims for eonfinnation of a rent 
interdict and for a declaration of rights and an order declar­
ing a eertain ea n!'ellation of lease void and of no dfe<:t, hut 
these w.ere withdrawn, leaving only the c-laim for rent to he 
dealt With. 
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The original of the least- between the parties was put in 
which provided that tho le~:;sor (plaintiff) let to the !esse~ 
(ddt•ndant) that portion of tlw farm Hebron part of the farm 
Venniljoenskuil pun·has<>d hy the lessor fr~m the Estate of 
tho late l\lrs. L. l'amla, as dPs<·ribed in deed of sale dated 
2nd February, lfJ:32, PntPn·d into by the said Estate and the 
kssor, mtd ll'hi('h had h<•t-n inspected by the lessee. The 
leaso was for a pet·iod of six years from 7th October, 1932, 
at an annu~l rpntal of £40, payable half yearly, namely £20 
on 7th Apnl, 1933, and thereafter £20 on 7th October and 
7th April in P:tch and P\'Pry ~·Pat·. 

The condition~:; of th<' lea~:;e material to this case are as 
under: -

(1) That thP land lwrebv let shall be enclosed with a stock-
pi'Oof fence in g<HHI ·order and repair by the 31st Decem­
ber, Hl:3~, and tht-reafter lessl'e shall keep same in good 
order and repair and stock proof, in which conditiOn 
the fem·e is to Le returned to the lessor at the expira­
tion ot· termination of this lease. Further the lessee 
shall kt•ep the dam situate on the land hereby leased in 
good order and repair, in which condition he shall 
retut·n it to the lessor. 

(3) l\o ground situate abon• the level of the dam, not 
alre;\dy culti,·ated or broken up, shall be put 
under <'Uiti,·ation hut shall be used entirely tor 
grazing. 

(5) That should either party commit a breach of any 
of the terms or conditions of this agreement, and 
the failure of the lessee to pay any half-yearly rent 
upon the dne date thereof shall be considered a breach, 
the other party shall haYe the right to forthwith 
ca ncel this lease . . . (the t·est of this clause is 
immaterial to this case). 

This lea se was signed by plaintiff on 3rd November, 1932, 
and b,r defendant on 20th December, 1932, and was agreed 
to subject to the consent of :Mr. C. W. Gray being obtained. 

ln reply to the summons defendant pleaded:-
2. Defendant puts plaintiff to the proof that l\lr. C. \V. 

Grav consented to the lease and that such consent was 
com~nunicated to the defendant. 

4. Defendant avers that the fenC'e (farm?) not having beer. 
enclosed b~· a stock-proof fence by the 31st December, 
1932, he was justified in terms of section 1 and 5 of 
the agreement in cancelling the lease, and prayed for 
the dismissal of the claim for rent and the cancellation 
of the lease. 

lr. reply to the plea plaintiff states: As to paragraph 2 
ot plea plaintiff joins issue as to the onus of proof and states: 

Defendant occupied the property at all relevant times 
in terms of the lease which has always been acted upon 
by both parties, defendant claiming cancellatiOn of the 
lease himself in terms of dause 4 of his plea, and the 
question whether C. \V. Gray consented or not is now 
irrele\·ant to the issue. 

Apart from this the onus is upon defendant to prove in 
the circumstances that the condition had not been complit>d 
with and plaintiff denies that it has not been complied with. 

As to paragraph 4 of plea pia in tiff denies that defPndant 
is justified in refusing to pa,\' the rent on the ground that 
he cancelled the leas(' 011 tlw following grounds:-

(a) Defendant himself agn•<'d to the non-compliance of 
clause 1 of the lease. 
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(b) Under elansl' .) of the lease it is stipulated that the 
right to l'allcPl the lease on breach thereof should be 
forthwith exercised-and defendant failed to so exer­
cise his right- if entitled to do so. 

(c) Defendant continued in occupation up to the 7th April, 
1934 (date up to whieh rent is elaimed in summons), 
and the date of his belated attempt to eaneel is 
thereafter on lOth April, 1.934, when sueh rent as 
is sued for is on•nlne. 

Tlw Acting _.\,.. ~ i ,ta nt Native Commissioner entered a 
judgment of absolution from the instance with costs at the 
close of p laintiff's ease, and against this judgment an appeal 
has bee n noted on the following grounds: -

1. That on thP pleadings and on the UIHPbn t ted evidenC'e led 
by the plaintiff he was entitled to judgment- defen­
dant havin g been proved by the lease put in to have 
leased the farm and contracted to pay the rent elaimed 
and by the oral evidence led to have actually enjoyed 
the oeeupa tion of the premises so lea:sed for the period 
for which rent is claimed-and plaintiff ha\·ing further 
answered and 1·ehutted the onlv defences 1aised hY the 
defendant on which h e e ndeav.oured to exeuse hiinsPlf 
from liabilitr for paying the rent for his oPcupation 
of the farm. 

2. 'fhat whether defendant sought to deal with Pamla in 
the latter' s individual capaPity or not, Pamla was 
the man under obligation to plaintiff to fenee the 
farm leased, and defendant himself having successfully 
pursuaded Pamla not to earry out the fencing required 
hy thc> lease defendant ca nn ot in law take an.v ad­
vantage of plaintiff in the ci rcumstances. Further, 
howe\·er, it is prm·ed b,v the uncontradicted evidence 
of record that Pamla was the agent of the plaintiff 
throughout. 

3. That the conditions of the later written agreement re­
garding the fencing made between defendant and 
Pamla was relevant evidenPe and thus plaintiff was 
entitled to haYe it on r eC'ord. 

Onl,\· after the appeal had been noted was it notieed by 
the Aeting .-\ssista nt N'ative Commissioner that the lease in 
this matter had been ceded to l\Iessrs. Seymour and Seymour, 
a firm of European attorneys, and hefore this Court an 
objection to the hearing of the appeal was filed on t he grounds 
that (n) The appe llant had no lnrns standi in judicio in the 
suit , and (b) That the X ative Commissioner' s Court for the 
District of ::\latatiele has no jurisdiction for the following 
reasons: -

1. That the appdlant at all times material to this suit 
was not the legal holder o.f the "Titten agreement of 
lease entered into between the parties hereto and 
upon which the appellant bases his elaim. 

2. That this fac-t was not di sPlosed to t he r espondent until 
after the Additional Ass istant Xatin' C'onunissimi<'I' ha~J 
delivered judgment in this suit, a nd in proof therPof 
1·espo-ndent firstly r efer s this Honourable Court to the 
original summons which is filed of record in this suit 
and the annexure thereto, and secondly attaches hereto 
marked " A " the eopy of the original summons whieh 
\\'as served upon him in this suit and th e annP:xnre 
thereto. 

3. That by endorsement on the said original agrePm<'nt of 
lease ·entered into bet\\'Pen the parties hereto dated 
the 22nd day of F ebruary, 1934, the appellant cpded 
a ll hi s rights, title and interest in and to the said 
agreement of lease to " Seymour & Seymour ", who 
are the att orm•ys of l't'('Ord for appellant. 
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4. That the said Sl·~·mour & Seymonr at all times material 
to this suit Wt'n' the l<'g;al holders of the aforesaid 
agrcPment of l0asc and were the only person or persons 
entitled to SUl' or be sued in connection therewith as 
the holders thereof or l0ssors t hereunckr. 

5. That tlw said Seymour & Seymour are not natives within 
the mca~1ing of .\~t _No. 3~ of 1927, and consequently 
the Native Couuu1sswner's Court for tl1e Distric-t of 
l\Iatatiele, he ld at M.ataticle, would not ha\·e jurisdic-tion 
to hear or try the suit sho uld the said Sennour & 
Seymour appear as plaintiffs or defendants therein ". 

This objectiou was withdrawn, but notic-e was given that 
the same points would he raised on the hearing of the appeal 
and on the same gro unds. 

\Vhen the summons \ras originally served on defendant a 
copy of the lease. hut without the cession, was attached 
thereto, and it would seem that when the original lease was 
handed in in the Court below it was not inspected c-losely and 
that the fact uf the cessio n did not come to the notice of 
defendant's attorney. 

The lease was, however, open for his inspection and he 
could have ascertained this fact and could then have 
objected to the summons in terms of Rule 2 (2) (h) of Order 
XII of Proclamation ~ o. 145 of 1923. This he did not do 
and, in the opinion of this Court, in the absence of 
information whether or 11ot he was aware of the cession, 
cannot raise the point for the first time on appeal. 

The question as to \vhether the Native Commissioner 's 
Court had or had not jurisdiction is one which can on]:\· be 
decided when information is placed before the Court as to 
whether the cession w·as completed by the handing over of the 
ceded document to the cessionaries and whether the cession 
was still in force at the date of the action. 

In his reasons for judgment the Acting A.;;sistant Native 
Commissioner stated that it was incumbent upon the plaintiff 
to prove the indebtedness to him by defendant in the amount 
he alleges in his statement of claim, but that he had failed 
to discharge this onus as there is no evidence on rec-ord to 
show that defendant is indebted to him in any sum whatever. 

According to the lease put in, the rental of the farm was 
£40 per annum payable half-yearly, namely £20 on the 7th 
October and 7th April in each and .eYery year, and the 
amount claimed is for the period 7th October, 19:33, to 7th 
April, 1934. If the defendant contended that he had paid 
the amount he should have pleaded this in terms of Rule 
2 (5) of Order XIV of Proclamation No. 145 of 1923, and as 
he did not do so there was no necessity for plaintiff to prove 
that the rent claimed had not been paicl. The allegation of 
fact in the summons as to the amount of rent claimed was 
not inconsistent with the plea and eonsequently Rule 3 of 
the Order XI\T did not apply. 

In the opinion of this Court the • .\cting Assistant Native 
Commissioner erred in granting absolution from the instance 
at the close of plaintiff' s case. 

In regard to the third ground of appeal, we arc of opinion 
that the .\eting A"sistant Xative Commissioner was also in­
correct in holding that the agreement with regard to the 
fence between defendan t and Pamla was inadmis-; ibk . 

The only evidPnee on r.ecord is that Pamla was plaintiff's 
agent in conneetion with t!JP leasing of t!Jc farm, and it is 
clear that defendant regnrdNl him as sueh for when he 
complained in March , l9::l:l, about the non-crel'tion of tha 
fence he eommunieated with Pamla and uot plaintiff. 
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The appeal will be :dlowcd with costs the judgment of 
absolution from the instance with costs is' set aside and the 
ease retnrue<i for further hearing. It will then be comp.etent 
for tho defend:111t, if so advised, to appl~· for an amendment 
of his plea with regard to the title of plaintiff to sue and as 
to the .iurisclictiou of the Court. 

CASF: No. 24. 

JOHN LETELE vs. ANNIE MOSES. 

KoKSTAD: 26th :\lay, 1936. Before H. G. Scott, Esq., 
Pn'sidcut , and ::\Iessrs. ,J. Addison and G. Kenyon, 
::\[embers of tlw N.A.C'. 

Practice and Procedure: Irregularity in noting Appeal­
Grounds of A.ppeal rwt statrd-Section 10 of G.N. :Vo. 
2254 of 1928-Plea-Bare denial of liability unsupported 
b·y details not admissa.ble. 

(Appeal from Native Commissioner's Court, Matatiele.) 
(Case ~ o. 134 of 1935.) 

The plaintiff , a widow. sued defendant for nine head of 
cattle, or their ,·alue at £.') Pach. and in her particulars of 
claim stated:-

(1) Defendant married Constance, daughter of plaintiff, 
promising to pay plaintiff twenty-six head of cattle 
as dowry in respect of the marriage under Basuto 
Custom, and paying plaintiff seventeen head of cattle 
on account , leaving a balance of nine unpaid and 
overdne. 

(2) Defendant lived with Constance for many years and 
ultimately . about 20th October, 1933, wrongfully 
purported to reject her, refusing to ha,·e anything 
more to do with her. 

(3) Plaintiff is entitled to the balance of nine head of 
cattle from defendant. 

The defendant' s plea was as follows:-
(1) That he admits paragraph 1 of the summons, save and 

except that he denies that he owes any balance of 
dowry. 

(2) That he rejected plaintiff's daughter Constance, and 
forfeited the dowry he had paid to the date of the 
rejection. 

(3) That he denies that he is indebted to plaintiff for the 
cattle claimed in the summons or any other cattle. 

On the case coming on for hearing, the defendant's 
attorney admitted paragraph 1 of the summons but claimed 
that the balance is not due because of the rejection. 

Plaintiff' s case was then closed without any evidence being 
called 

The following note then appears on tlw record :­
" 1\lr. Eagle ca lls the defendant. 

Mr. Se:vmour objec-ts to defendant being C'alled to ~ay 
why he rejected plaintiff's daughter. 

l\Ir. Eagle agrees not to call defendant." 
The attorneys for the p:1rties then acldrPssed the Court 

and thereafter judgment was enterecl for plaintiff as pnly<>d, 
with costs. 

Against th1s 1udgment an appeal hns been notccl on the 
following grounds:-

(1) That the judgment is wrong and had in lnw. 
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(2) That the dpfendant tendered evidence as to his reasons 
for tlw n•jection by him of the plaintiff but no oppor­
tunity \\·as aUorded him to give such Pvidence. 

lt has frequently been laid down in the Superior Courts 
and this Court that to say a judgment iR wrong and bad in 
law without stating in what respect it is bad in law is not 
a sufficient t·ompliaii<"t' with the rule requiring an appellant 
to state his reasons for appPal clt>arly and specifically. The 
appellant's attorney in this Court statPd that he did not 
intend to argue this ground or appeal realizing that it was 
not in order. The first ground of appeal is struck out. 

In regard to the Sl'Cond ground of appeal ~Ir. Eagle has 
filed an affida,·it thP matPrial portions of which are as 
follows: -

" 3. That I desired to call defendant as a witness to lead 
evidence as to his reasons for rejecting the plaintiff 
but l\fr. Seymour, attornPy for plaintiff, objected to 
my calling such evidence on the ground that there 
"·as nothing in the pleadings filed of record, to 
warrant the leading of such e\·idPnce." 

"4. That thereafter upon my being asked by the presiding 
Nati,·e Commissioner whPther I had anything to say 
to l\Ir. Seymour's objection, I stated that I had 
nothing to say." 

"5. That the presiding Nati,·p Commissioner then sug­
gested that the case should proceed without my lead­
ing any eYidence.'' 

" 6. That l verily believed and was under the impression 
at the time that the presiding Native Commissioner 
had upheld l\Ir. Seymour's objection, and that I 
could not call the defendant to lead evidence. 

"7. That I now understand that the presiding NatiYe 
Commissioner had the impression that I agreed not 
to call the said evidence and accordingly suggested 
that the case should proceed. 

" ~- That I verily belieYe that hoth myself and the presiding 
Nati,·e Commissioner were under a misapprehension 
at the time and that a genuine mistake occurred." 

In reply to this affidavit the Assistant Native Commissioner 
states that he understood l\Ir. Eagle to intimate that he 
agreed not to call the defendant, but in view of the affidavit 
it appears there was a misapprehension, but whether on 
l\Ir. Eagle's part or on his it is impossible for him to say. 

There scarcely seems to have been anv room for mis­
understanding ~n l\Ir. Eagle's part for, when the Assistant 
Native Commissioner called upon the parties to address the 
Court, he must haYe realized what the position was and 
could have asked the presiding officer whether it was to be 
understood that l\fr. Seymour's objection had been upheld, 
instead of which he accepts the position and proceeds to 
argue. 

But assummg that it can be taken that Mr. Seymonr's 
objection was upheld , can it be said that it was wronglr 
upheld r 

The defendant had admitted all the particulars of plaintiff's 
case and contented himself by making the bald statement 
that he denied owing any balance of dowry. h1 f'ourt Jus 
attornev stated that the contention was that tlw halanl'e 
waR no"t due becaus<' of the rejection hut gave no other 
grounds for resisting thP Plaim. If defendant contended that 
he had good grounds for rejecting thP plaintiff' s daughter 
he should lun·<' detailc>d thesP in his plea, but as thl' piPa 
stood he could not call such evidence and an objection thereto 
would ha,·e been rightly upheld and h<• would ha,·e been in 
the same position as he is now. 
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lf, as :\l r. Eagle stah·s, he was undN the impression that 
the ohjpetion had bC't'll upheld and he had appealed against 
that rnling, his appeal must haw• failed. 

While tlwr<' may han~ been a. misunderstanding between 
the judicial officer and def<>ndant's attorney, no prejudice 
has actually been occasioned to clef<>ndant. 

J t would be> farcical to sPn<l back the record to giYe 
d<>fendant an opportunit.'· of attempting to lead eYidence 
which lw il; not entitled to l<>ad. 

The appc>al is dismis<wd with costs. 

CASl~ Xo. 20. 

SHADRACK MZ OZOYANA vs. KALLANG SEKHOSANA. 

J\ OK STAll : 29th :\lay , ] !J:W. 
J>I·esiclPnt, and ::\1esf>I's; .J. 
..\lemlwrs of the X.A.C. 

Before H. G. Scott, Esq., 
Addison and G. Kenyan, 

]Jauwgn-l,•ullllorcl not li·dAe for ads of te1wnt unless 
e.J.'}Jre.,siy or implied/y auth01·i.sed-ll'here p1"incipal is sued 
for acts of A.geut su1nmons must allege implied authority­
Jlagi stl'llte's Court has 110 jurisdiction in case between 
natirP 1111d natit•e. 

(Appeal for Xati,·e Commissioner's Court, ::\Iatetiele.) 

(Case No. 153 of 1935.) 

The claim iu this case was for £20 damages for the unlawful 
ploughing of plaintiff's land by defendant during the period 
1924 to 1931. 

JudgmPnt was Pntered in fa>our of plaintiff for £1. 10s., 
and against thi:-, judgment an appeal has been noted. 

The facts are that plaintiff is registered ownf'r of a portion 
of tlw farm Glen .\lfred and defendant part owner of the 
adjoining farm. Tramore, which is held by him and his two 
broth<>rs in undiYidecl sha1·es. Both farms an~ ~ituatecl in 
the ..\la tatiele Distr ict. The piece of land in dispute has 
!wen ploughed by the ..\Izozoyana family for many years and 
tlwn· app<>ai·s to haYe het>n a long standing dif>pnte about 
it between the present partie-; and their predeC'essors. As 
far haek as 192-! the defendant )pased a portion of the farm 
'framore to one '\'ilkinson, who had on it as manager a 
.:\lr. Shro~hree, who ploughed the land in dispute, hut when 
plaintiff daimecl it he reported to defendant who asked him 
to leave it, which he did without rPaping any crop. There 
is no e>idence to :-ohow who reaped the land. After Wilkin­
son, one October Jantjies leased a pm·tion of the farm and 
plouglwd the portion of land in dispute for thr<>e yea rs. He 
gave e>idenee for the plaintiff and says that at no time 
during his oC'cupancy was any complaint made to him about 
his ploughing the land. The plaintiff alleges that one l\Ianto('s 
ploughecl the land fm· two ~·ears after October J antjies, but 
..\Tanto<>s denies that he ploughed the particular piece of 
land in question and says he onl~· ploughed up to the 
hounclar~· of 'framore. Both Shro<;bre<> and .Jantjies !'ay 
that the portion of the farm they were lPasing was indicated 
to them by plaintiff from the rin~r bonnclary, and it would 
sePm that they may have made a mistake in ploughing the 
piece in question, for it is clear that plaintiff neYer actually 
pointc>d it out as being land that they eoulcl plough. Both 
Shrosb1·ee and Jantjies say that d<>ff'nclant pointed out the 
boundary of the farm from the riYc>r ancl Shrosbr<>e says that 
he took it that the land was part of Tramore. 

5 
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Jn thexe cin· urH -,taw ·<'~ it i:; n ·n · doubtful whether defe ndan t 
eould bt• held liahl<' for t hc> ir tre~-;pa ss on plaintiff's farm for 
ln· vir·tut> of the eontral't of lt•a s<> the la ndlord doe/ not 
become the agent of the tenant nor does t he t e nant b<wome 
the agent of the lamllord so a l; to bind him with third part i<>s 
without his authority. A landlord does not lwcom e respousible 
for tlw acts of the tt•naut without proof of authority , express 
or implit>d, having h<><m g;in•n h,Y t he landlord t o do ~ n <'h 
aetx. nYille: Landloi'Cl & Tenant, pp . 24 and 25). The 
<·onduct of the laudlord may , howe n •r , in ce r t ain cas<>s con­
stitut<• tlw tenant an agt•nt for whose acts lw \\'ould hl' liah!P ; 
thus , if aft<' l' he has knowledge of wrongful act~ commit tc>d 
by tlr<· tt•uant on tlw premist>s lea sed, the landlord maintains 
his relationship with tlw t enant by eontiuuing; t o aecept r ent 
from him, such C'onduct may consti t ute implied aut hori ty to 
do the atts t·omplaim•d of (i bid , p . 2D). 

In so far as Slrrollbt't>P is t•otl<:erned it is clt•ar plainti ff 
has no eause of t·omplaint a ~ against defendant , for imme­
diately lw drew attention to the fa ct that he wa s ploughing 
land on plaintiff's farm , the mattc>r was r eported t o defe ndant 
who told him to lca,·e it alone and he did so . In so far as 
Jantjies is conC'erncd it is proved that plaintiff never com­
plaint>cl to him or· to dc>fc>ndant. 

In xo far a., ~[antoes is eoncenwcl , t he e Yid t• ne<.> is eon­
tradidory as to wlwther or not he ploughed the land in 
question, and in any ea fie de fendant could not be held liable 
for his ac·tions lwcause the eviclc>nce shows that lw was 
ploughing on behalf of " 7 illiam Mzozoyana ancl not defc> n­
dant. 

E,·en allsuming that defendant could he held liable for 
the aetions of Shrosbree and Jantjies, t his action l!; not based 
on any implied authority by defendant for them to use 
plaintiff's laud. If that were so, that allega t ion should have 
been made in the summons . The summons claims damages 
from defendant, alleging that he enw red upon and ploughed 
the land and there is no evidence whatever that h e did so . 

In the opinion of this Court t he Acting Nati ve Commis­
sioner was not justified in cnt~ring a judgment for plaintiff 
on the evidence. 

The appeal will be allowed with cost s, and th t• judgment in 
the Court below altered io one of absolu t ion f rom the instance 
with l'Ol;tS. 

The summons in this matter wa s issu ed in t he Native 
Commil>sioner's Conrt, but both the judgment and the reasons 
for judgment are signed by the presiding officer in his capa eity 
as aeting magistr·ate. There ha s consequ eutly bet' n n o 
judgment in the Native Commil;sioner 's Court , and the acting 
magistratt> wonld haY e no jurisdit·t ion in a casf' between 
nativ<> and native. 

The point has not been raised in this Court , and possibly 
the presiding; officer l;igned as actin!; magistrate in e rror and 
this Court is, on this occasion , prepared to let th(• ma t t er 
pass. It )s, however, desired to impress upon judicial officers 
that tl1<>~· );lwuld be careful to see that the capacity in which 
they are trying a C'ase is conedl,v stated. 

f1AS1~ No. 26. 

LEQAQA MOKETUSE vs. DIAMOND RAMOTHOLE. 

KoKsTAll: 26th :\I a~·, 1936. Before H. G. Seott, l•:llq ., 
President, and l\lessrs. J . Addison and G. K<•n yon , 
,,lt•mhc>rs of the N.A.C. 

JJowry-Jfloho Oustorn among Basuto- ..lun·e iii Cnf lo JW!J 
dowry can be enforced aft er death of inl1~ tld e 1l 1Jrid('­
l'roced1ue-Absolution judgment should not l1e umnl ed 
when prima faeit• case mude o11t by plaintiff. 
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(Appeal from :-..'ati,·e ('ullunissioner's Cotu·t , -'latatiele.) 

(Case No. 93 of 1935.) 

l'laintifl' clainwd from defl•tulant ten head of cattle or 
thei~ value , £•i .<'a('h, being; halanl'e of dowry, and in his 
parttf'nlars of <'laun stat<•d: -

(1) Plaintiff 's 1langht<'r, C'IPmt>ntiua, married bv Native 
Custom l\laieme as his first wife in about June, 1933. 

(2) Rotha parties liv1."1l in Rasuto Locations and are subject 
to Basuto Custom. 

(:3) Defendant, who is thE> fatht'r of l\Iaieme, bound himself 
undPr Basuto Custom to pay dowry for Clementina, 
the number of whieh is fixed af'f'ording to the said 
f'ustom andfor agre€'ment at the same number. 

(4) After Clementina had lived with l\laieme as his wife 
and, after payment of one elopemE>nt horse and one 
dowry hl'ast, sh~o~ diPd. A<·<·onling to fiasuto Custom 
m the E> il'I'Umstaiii'I'S plaintiff is l'ntttled to paymPnt 
of a. fn rther ten l1Pad of do\\'f\' cattle from the 
defendant. · 

(ii) Apart from his obligation under Custom, defendant 
agreed to pay the said ten head of cattle and is bound 
br his pi"OIIII Sl'. 

The plea was as follows:-

1. Paragraph ] of p:ll'til'nlars is deuied; .Maieme twalaNI 
Clementina and slu• was duly returned tu plaintiff 
and one head of 1·attle and one horse were paid as 
Twala teP. 

2. Paragraph 2 is admitt1.>d. 

3. Paragraph 3 is denied. 

4. Plaintiff returned the girl to defendant's kl-aal after the 
Twala feo had been paid pending arrangements for a 
marriage, but the girl was siek, and in the third 
month was returued to plaintiff's kranl, where she 
died. 

5. Defendant deniE>s an.'· l'U:stom whereby plaintiff ts entitled 
to a further ten head of l'attle, nor did plaintiff, 
apart from any sud1 I'Ustom~ , promise to pay a 
furthl'l' tt•n head of cattle. 

Jud~ment of absolution was entered at the close of plaintifl"s 
case, and against this Judgnwnt au appeal has been noted 
on the following grounds : -

Plaintiff ('Stahlished his f':t se in that-

tl) on th <' unrebutted evidenl'e of rel'ord it was proved 
that (')pnwntinn and .:\lai('lll(' were married H('I'Ording 
to custom in that, after paynwut of live stock to her 
father. the plnintitl' , h~· l\Iaiem(''s fnthet·, the defendant, 
and upon dowr.'· being promised by defendant and 
upon man-iage being agreed upon, she and Jlaieme 
li,·ed as man and wife at defpndant's kraal with the 
consent of her fath('r. 

(2) In view of the abm·e, ddeudant is hound to pay plaintifl' 
ten head of eatt'fl in that (a) ac('ording to Basuto 
Custom tllCy are due to him or (b) ddendant-ha,·jng 
supplement('d his agreement to pay dowry dnnng 
Cl('mentina's lifetime by a ddinite promise after her 
death to pay a fixed number of ten head-is hound 
m law to fulfil his agreement to pay ten head. 

AC'f'ordin~ to plaintiff's evidenC'e defendant's son, )fnienw, 
eloped with his (plaintiff 's) daughter. Thereupon he went 
to defendant, who desired marring<', to whil'h plaintiff agreed. 
J>efe ndaut paid one honw for the elop1'111Cilt and it was arranged 
that the girl should stay at till' defl'llllant's kraal and live with 





)lni<'mo as hi~ w1io. Plaintiff demanded dowry untl 
defl'tHiant agreed to pay . Tho girl then stayed with l\[aieme 
fM thn'o months when she !?ot ill, and defendant asked him 
to tako her back. Plaintiff d1d so and she died and defendant 
tl.wr~.aft('I' paid plaintiff a beast " r<>porting tf1e death of the 
gtrl . 

Plaintiff alleges that defendant agreed that he was going 
to pay tpn head of cattle in addition to the horse and reporting 
ht'ast and that before the Chief )lotheo he admitted his 
liability l'or tht-~(' (·attlP . 

It is Piaimed that the ten head of cattle are payable under 
tlw Hloho Custom. 

ln his eviden<'e Lekorane LekwatlP, who was a member ot 
Chief ~ibi's Court wlwn the case was tried states: ­
" Plaintiff was claiming ten head of eattle as dowry for 
his daughter" and in cross-examination " This was claimt-d 
undPt' Basuto Custom. A<'eording to our Custom one must 
pay tt•n head. It is uot ')latsitiso' Ol' '8ieuto . 1t is 
the Hloho Custom . . . The Pustom undPr which the ten 
head of Pattle are claimed is not one wht-re ten head at·e 
elaimed after death. APPording to our custom ten head 
must be paid before he pays anything else. They are dowry 
eattle. Tht' ten head are part payment of the dowry and 
he mnst pay ten he:Hl before there can be any marriage." 

ln the pt·esent ease it is Plear that there was no marriage 
according to llasuto Custom and that the negotiations had 
only reaehed the stage of an engagt-mt-nt. 

This CoUI't is of opinion that plaintiff has not proved that 
the <'Us tom refened to as ·' Hloho " is practised among the 
Basuto, and if his claim had depended solely on that custom 
would not ha,·e been prepared to interfere with the judgment 
in the Court below, but the Plaim is also on the ground that 
both beforp and after the death of the girl, Clementina, 
defendant agreed to par the ten head of eattle claimed. 
ThNe is e\·idenec that when plaintiff sued before the Chief 
:\[otheo f-'ibi, the defPndant admitted his liability and agreed 
to pa,\· the number of cattle demanded, and also that before 
this l'a&e he agreed to pa.''· This evidenPe stands uneontra­
dil'tt-d and until that is done must be aPPepted. 

In the opinion of this Court the plaintiff has made out a 
prima facie pase whil'h defendant must rebut. 

The judgment of absolution from the instance was pre­
matnrl'iy granted. 

The appeal is allowed with Posts, the judgment in the 
Court below set aside, and the ease returned for further 
hearing. 

CASE Xo. "2i. 

DANIEL B. MAGADLA vs. ISIAH HAMS. 

KoKST.\U: 26th )lay, 1936. Before H. G. Scott, Esq., Presi­
dent and )Iessrs . .J. Addison and G. Kenyon, l\lembers of 
th<> X . ..:\.C. 

ll'ltere parties have nut auanduned Sative C11sfuw.-Sativr. 
Law slwuld nppl·!l in cases peculiHr tu Native Cusfom.­
l 'mcfice: .lmendmenf of ju.d!Jmenf- by Judicial ()ffi,rcr a 
weel• a/fer delirery thereof-lrreyularity, Section 36 (:J) 
l'rocl111nafion Xo. 145 of 192~, p-rorides only for eorrerfiun 
u/ pofnlt e1'1'urs. 

(Appeal from Natin' Commissioner's Court, Mount Ayliff.) 
(Case No. 167 of 1935.) 

The p laintiff pJaimed from defendants, jointly and se,·erally, 
threo head of Pattle or their value, £15, as damages for the 
seduction of his daughter, Lulama, by the first defendant. 





57 

Second dPfendnn t was sne<l as kraal head of number one. 
Fir;;t dPfPndant had not hPPn sNvPd with a copy of the 
summolh and did not appear. 

SP<"OIHI dPfPndant filed a plea in whi<·h he dPnied that bP 
wa,; kraal head of first defl•IHlnnt and furtiH•r denied liability 
on the ground that all the parties to the suit are Christianized 
nati\'PH who do nut c-onform to Xative Custom, and that 
plaintiff by virtue of hi;; ( 'hristian marriagP has contracted 
himself out. of Natin~ ( 'nstow, :md <h•fendant thPrefore eon­
tPnds that any action of this natnrP is n•pugnant tu public 
moral:-; and should be tried ncc·ording to tiH• Common Law and 
not a<·cm·ding to Xativc Cm;tom. 

('prtain e\·id<•n<·P was l<'d, and the A<·ting Assilltnnt Xatlve 
Conuni;;..;ioner then held that the cm;P should he tried umlPr 
Common La.\\·, and on the 20th FebruarY, Hl:'lo. dismissNI the 
~nllllllOnS with ('OSts . 

• \ week aftPl' deli\'("r ing this judgment the A<·ting .\s;;istant 
l'lati,·e <'ouun issioncr made the following not<' on the reeord: -

" Jndgmeut ammuiPd to jndgnwnt for defC'ndant No. 2 
with costs, in tPrll1" of section 36 (3), Proclamation 1\o. 
H!i of l!l~a." 

The ;;t•dion of the Proclamation nndN which the Acting 
.\ssistnnt ~atin• Commi.::-;ionPr purportc>d to aC't prm·ides that 
tlw Court may <"OJTect patPnt errors in any judgment in 
rc•spPet of whieh no appPal is pP!Hling. Jn mak:ng the anwnd­
nwnt thl• A<·ting "\ssistant Xatin' CommissionPr has conyerted 
into a final judgment o1w which "·as not final in its nature. 
'I'IH• judgniPnt first Pntercd was quite c·oJTPct in \' iew of his 
finding that thP <"asP should bo tried nmiPl' Common Law and 
there wall no flllfl'ld Prror in it to bP l'OJTeded. 

The appellant's attorney has not ohjt'd<'d to the amending 
of the judgment, but this Court dPsir<'s to point out the 
irn•gularit.Y for the future gnidaJH'<' of the Ac·ting .\.ssistant 
N'atiYP CommissionPr. 

To <·onw to the decision of the Ading As;,istant KatlY<' 
Commissioner that tlw <"ase ~honld h<• tried under Commou 
Law. In his reasons fo1· judgment he says. "A<"C'ording to tho 
<''·idenC'<' adduc-ed the Court fin<h; that all the parties beforP 
tlw Court arP Christians and <·iYiliz<'<l nati>es and do not 
obs<'!'vP Xative Custom-; l'\·en though plaintiff has accPpted 
' lohola.' for a daughter and No. 2 dPfPJHiant's father paid 
'luhola' for Ko. 2 defendant's \\·ife.". 

A<·eording to the P'l'icleneP tiH• following fads appPar a~ 
regards the plaintiff. That he was Pdll<"atNI up to Standard 
V , actPd a;; interprPtPr to an AttornPy for ten ,YPars, nwrri<·d 
by Christian rites, paid dowry for his wife and also receiYed 
dowry fo1· his on<' married daughter; that hi s IIo\lse i:-~ 
furni'<lwd aftPI' tlw Europ<>an styl<', hP follows also other 
Nativ<~ Customs apart f1·om the payment and receipt of lobola , 
hE' rPsid es in a tribal nati\'P loeation wlwrP land has bPen 
allottNI to him and pays thP taxps of an ordinury native. 

Tlw S<'<"OJHI c]pfpnda nt. who also lin•s in a nati\'P location. 
says hC' is a Mini ster of tho .:\lethodist Chnr<·h , i:-; a Christian 
and ciYilized, and dol's not pretPJHI to ohs<'lT<' any Xatin• 
c-ustoms at all, ,YPt hP admits that wlwn hP marrit•d h<' paid 
down· for his wife. Beyond his hare statemPnt that h<' cloPs 
not ohspn·p nati\'P f'ustoms thE'n' is not a word of P\'idPIIC<' 
a:,; to thP IIJannPr in which he ]i,·ps nor of anything eh;<' 
wl1ieh would go to show that hP is rPnlO\'<'<l out of Hw sphen• 
of Nati,·e Law. In fact the contrary i.s indicalP<I hy tho 
fa<'t that whPn tlw sedn<·tion was rPportl'd to him he l'ollowt•d 
ont the us11al Xati,·e Custom of aJTanging for a uweting of 
tlw c-omplainant's p(•oplP and first <IPfPndant':-; peoplP, i.<'. 
himsPif. In f~dmund Ntikinra r.~ . Xamxam Mziliknzi (:i, 
N.A.C., ~iiO) the Pre~ident of the ~ati\'<~ AppPal Court ~aid: 
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•· lt doPs not neet>s:mrily follow that bec·anse defendant was 
Nlneah•d and hapti~ed and married in a Christian Church that 
he has abandoned all Nativt> methods of life and customs.". 

In these eireumstances this Court is not IHPparNI to ';ay 
that sufficient proof has heen furnished that either plaintiff 
or st>c·ond defendant have abaudont•d Nati\'P ( ustoms. 

'l'lw .\cting Native Connnissi01wr say~, however, that he: 
feels hound hy tho deei~ions in the cases of Tumana t's Smayile 
& Anotlwr (1, N .• \.C. , 207), l\thoniswa t·.~. Gasa & Another 
~1, N.A.C., 2H4), whic·h Wl're c·ontirnwd by Xqauoyi I:S. :\lan~o- . 
loti Xjomheni (19:m, N .• \.C., 1:n. 

In tht> first of the~e eases it was shown that the parties 
had abandoned Natin• Customs and mode1-1 of life and wPn· 
li,·ing t>aeh on his own farm. The summons moreover includPd 
a claim which is uot known to Xative Law. ln tlw second 
case it wa~ 1-1hown that tlw sec·ond defendant, whom it was 
sought to make liable for the torts of his son, was a deacon of 
the Chnreh of I•~ngland and had abandoned Native Customs, 
and, further that his son was not li,·ing with him at the time 
ht• eommitted the tort . 

In the third ease tho claim was one for money lent, a trans­
action ~·ntirely fon•igu to Native Custom. An objection wa s 
taken that the claim was prescribed by Act No. 6 of 1861. 
The ohjPetion was upheld and the summons dismissed. On 
appeal to the Xative Appt•al Court it was urged on behalf of 
the appPal that a Xative Commi~~ioner's Court had absolute 
diserdion to apply either Homan Dutch Law or Native Law, 
hut this contention was rejected by the Appeal Court, whic·h. 
held that the discretion gin•u to a Court of a Xative Commis­
sioner b,· l;ection 11 of Act No. 38 of 1927 il; not an absolute 
discreti~n. but that the true construction to be placed on 
this sec·tion is that the Common Law of the Union should 
primarily bP appliPd and NativP Custom onlr invoked in 
matters ppc·tdiar to Native Custom falling on bide the prin­
ciples of Homan Dutch Law. 

At first sight it would appear that this judgment laid down 
that in r•rery ease Homan Dutch Law should primarily be 
applied, but we are of opinion that that is not the true 
meaning of the judgment, for it must be remembered that 
the Court was there dealing with a transaction which was 
not peeuliar to Native Custom, but was one common to 
the dail,\' affairs of European and Native alike, and that im. 
those c·ircumstances it was not proper to apply Native 
Custom. The judgment , however, particularly ~tatP~ that 
in casPs peculiar to Native Custom Native Law should apply. 

The a<·tion hv which a kraal head is sued for the torts 
of an inmate ~f his kraal is one which can only be brought 
undPr Xative Custom and ha s no counterpart in Homan Dut<·h 
Law . 

It was strongly urged before this Court that in tho case 
of .:\lhoniswa rs. Gasa & Anutlwr (s11pm) it was held that. 
the -,c•<·ond defendant was not anwnahle to Native Law. But 
that is not so. The Court merely intimated that it was doubt­
ful whether ho was ~o am<'nahlt• and thP deci~ion wPnt iu 
favour .o f the sPeond defendant on thP ground that the first 
ddendant was not an inmate of his kraal. This C'ase cannot 
therpfon•, he taken as laying down definitely that a mala 
in the position of the second defendant is not amPnahlo tu 
Satin• Law. .:\lorPovPr , as aln·ady poinh•d out, it has not 
been satisfaetorily proved that ho has ah:mdoned Native 
Customs. 

ln tlw opinion of this Court tho Acting Assistant Native 
Commissioner erred in deciding that this case should he tried 
under the Common Law. 
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The c·,·id<>nce as to the first defendant being an inmate of 
K<'<'o nd defendant' s kranl is inconclusive. 

Th<' appeal will he allow<•<l wi th c·osts, till• judgment in the 
Court below will I)(' set aside ;1nd judgment of absolution 
from the instance with costs entered. 

C'Asg No. 28. 

ABNER PI ENAAR vs. TSUFU TSUFU . . 

Km.:sTAD: 12th Octohf' r , 1936. 
Pr~sident, and Jlessrs . J. 
.:\Jemhers of the N.A.C. 

B!'fore H. G. Srott. Esq. , 
Addison and G. Kenyon, 

Arable ~lllutm ent-Un.su.rreyrd Dist1'icf s-.1llofm r nt of land 
by Chief rPitlt allcgrd cunclition, that C7'upgr·owi ng thrreon 
shnulcl br rcaprd by Jn·cr·iorts occupin who lrnd 110 

cr rtificate of nccupation-lnrposition of condition rrot 
prorNI-Uncondifi01ral crrtifimtr of O('(' Upaf ·ion iss ued !Jy 
magi.~tratc to allottre entitles him to crops grou:ing on 
land covered thcr·eb y. 

(Appeal from Xati,·e Commis:o;ioner':-; Court, 1\tatatiele.) 

(C'ase No. 160 of 19:13. ) 

Plaintiff sued defendant for deliYeiT of eight hags of 
mealies or pa,vment of their Yalue. all~ging that for man,,· 
years he had. with the consent of the laiR Chief Samuel Sibi , 
used the land or lands which were allottPd to his parents hut. 
no rNtific-ate of oceupation had been is -.; ued to him (plaintiff\ 
in 1·espect of th e land or lands: about sen •n years ago 
defendant was allotted a lnnd abutting on the lands nsed hy 
plaintiff, and he and deft> ndant occupied and nsPd their 
J"<''-'PP<'tive lands nntil Decemlwr. 1934 ; in De<"elllhPr, 1934, 
an allotment of land wa s madP and a certifkate of oecupation 
was granted to him: this allotment did not inc· lude the total 
area whi1·h had been allotted t(} plaintiff 's parPnts. and a 
portion of the land which had been used h,,. him until the 
date of allotment was allotted to defendant and added to tlw 
:dlotment pre,·iously mad e to him; this portion of land was 
allotted to defendant, howevf'l', subject to plaintiff's right 
first to r eap the meali es which had been plantc>d b~· him ou 
this pori.ton; notwithstanding the ri~l,ts rest•n ·ed to plaintiff 
to reap his mealiP crop on this por ti on of land defendant, 
on or n bout l Rth May, 1935. remon-<1 plaintiff's mea lie crop 
and refuses to rt>turn it . 

Defendant pleaded that the late Koma Tsufu t1 S1' d a pil't'<' 
of lnnd and died about 1930 and th<' land n•,·ert<><l to tlw 
I<K·atiou: in 1931 /:32 defendant used the land and in 19:1:1 
part. of thl' land was claimed hy plaintiff and th-fe u<lant 
abandoned that portion (whieh is not thA portion 11ow in 
dispute); in 1933 the defendant sti ll lJ SPd tiH' portion now in 
di.<;pnte: in 19:14 d t>fendant plonghed tlw portion in dispute 
and sowed it and plaintiff wrongfnll~· replonght>d and resowed 
it: then the porti on wa s allott ecl to dt'f<' ndant IIIH'OJJdi ti onall,\· 
lrom 22nd ])pcember , 19:34 , and he dPniPs that plaiutifl' ha s 
any right to the crop: · 

The Additional Assistant I\ntin• Comm issio ner entered 
judgment in favour of pl ai ntiff for four bags of mealiPs , or 
tiJPir \'alne at 16s. a hag, and costs. 
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Against this .i udgment au app<>al has lwen noted on tho 
following grounds·-

Fir.~t Uruttnd. - Tlw land iu <tU<'~twn was not a llotted to 
defendant c·mHiitio!lal_ly to p laintiff reaping the ('J'op then 
attached to tlw so d 111 that the certifi<·ate of oceupation in 
fa\'(mr is UIH·on<litioHal : Further, defendant's riahts can -
not lw ((U<''-tionc>d while such <:crtificatc> exists. "' 

(.'ro1111rl fu:o.-Jn the en~nt of tlw first gnmnd not hein" 
uph<>ld, d<·fendant states that en•n if it was stipulated hy th7. 
H <>adman that defendant' s allotment wa s conditional to 
plaintiff's rig ht to reap the erop, such a stipulation is of no 
b~nding affec·t in t ha t (a,) plaintiff in fact had previously no 
nght to reap-the land \\'as ne\'er his, or (l1) the headman 
had no right to impose t he condition or (c) it was not proved 
that the magistrate issuing the eertificatP to defendant knew 
of or imposed the condition. 

(;ro und th ree.- ! n t he <' \',ent of the pre,·ious grounds not 
being upheld, the defendant states that it was not JH'OYed of 
rec·o1·d that thP H eadman did impose the 0ondition upon 
defendant-the \\'eight of evidence and prohabilities are in 
fa,·ou1· of defendant in that inter nlia the recorded C\'iclence 
discloses that <'\'er;\' adverse witness to t lw defe ndant 
(in cluding the H0adman cal led hy the defendant in th0 
interest of justice , either contradicted himself or was contra­
Il ict ed hy another suc·h witness and in t his way such witnesses 
gaye eontradietory on evel'y relm·ant fact at issue and that 
aftN such confusion of evid<'nee and/or after such unreliable 
f' \' ide nl'e, the testimony of defendant to t l1 e e ffect that he 
himself helien•d and understood t hat he wa~ gin~n the C'l'op on 
the land in quest ion (D on plan) which was admittedly 
allotted to him and that the plaintiff was giYen the crop on 
portion C on plan \\'hich helonged to t he location should he 
accepted. 

Oro u11d jo11r.-The crop U\\'arded was exccssiYe in that it 
was out of all proportion to the land in question and/ or in 
excess of that gath<'red hy defendant. 

In this Court appellant's attorney relied ,·ery strongly on 
the fin,t ground of appeal a nd <'Ontended t hat as defendant 
had reepived an unconditional certificate of occupati on, 
<'v idenl'e of any conditions not endorsed t hereou was irr<'levant. 

For the respondent it was contended that m·en though the 
conditions do not appear on the 0e rtificate of occupation 
tlwre 1~ nothing to prm·ent a pen;on applying to haYe his 
rights endorsed thereon. 

In regard to this argument it is sufficient to SU;\' that no 
application ha .'> lwen made to have such endorsement made. 

Plaintiff has eall ed C'Yidence to show that "·hen u disput<' 
a rose oYer this land the Chief instruetcd that t he crop g1·owi ng 
on the land should be reaped by plaintiff and therNifter th<' 
land wa s to he given to the defendant. 

The nati,·e constable, who was dealing with land matters, 
is said to ha,·e been pres0nt and to haYe hc'arcl tho Chic>f's 
decision. 

In giving evidence, however, the nati,· e eonsta hle says he 
<lid not hear the Chief' s decision hut was only told hy him 
that he had awarded the crops to plaintiff 's wifP . He says , 
further , that on hi s return to l\fatat icl<' he made a writtPn 
rep01·t to the magistrate. If conditious had h<'<'n imposPd it 
is only reasonilhiP to suppose that h<' would have madt! 
mention of it in his report , and ,Y<'t \\'<' find that an 1111-

<'0 nditional c·ertificat<> of oc·cupation \\·as issnPd to defendant 
on :!2nd De<'emhcr , 19:l4. 
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On the lRth .:\lay, 19:J6, a~ a rPsnlt of a <·omplaint by 
defendant that plaintiff's wife was taking nwalit>s from the 
land, the a~si.-;tant Inagi~trat e bPid nn inquiry and decided 
that plaintiH' wns <>ntitled to rt>ap thP crops planted b;\· him 
nndPr genuine misbd.:e on dPfendant's side of the boundary. 
At this inquiry th0 nntiv0 constable pre,· ionsly r0ferrC'd to 
was not called nor did the Chie-f himself give 0videnc·l'. 
Furtlwr, thPrC' is uothiug to show that tlw eertifieatP issued 
to <h•fpndant was produced. 

If it had IH'l'll prodnct>d it is doubtful wlwtlwr tlw assi!'.btnt 
magio.;trate would han' gi,·cn a deeie<ion which, in pffC'et, set 
at nought a rlocnnwnt issued by his superior offiC'N. 

In tht> opinion of this Court the dC'fPndant ha,·ing an 
nm·mHlitional <'Prtificate of occupation is entitled to the crops 
growing on thP land eoYPred by that certifieatt>. 

The app0al is allowed with costs and the judgment in tlw 
Court lwlow altNed to one in ftn'!111r of dPfC'ndant with costs. 

CASE No. 29. 

HENRY SIBANDA vs. SELINA DLOKWENI. 

KoKSTAD: lOth OctobN, 1936. 
Pr0sident , and l\Iessrs. J. 
l\Iembers of the N.A.C. 

B0fore H. G. Scott, Esq., 
Addison and G. Kenyan, 

Interplea.de1·-H'idow 's 1·iohts to estate property for main­
tenance-So riuht as against creditors of heir of lt er late 
husband. 
(<\ppeal from Nati,·e Commissioner's Court , l\latatiC'lC'.) 

(Case Ko. 136 of 1935.) 
In tlw Court of the Nati\·C' Commissioner, Matatielc, Henr,y 

Sibanda obtained judgment against ~Izanywa Ndlokweni for 
elen•n lwad ot' cattle, one horse , and an .:\Iqobo bt>ast, or 
their collPl·tivt> ,·nine , £45. A warrant of 0xeeut ion was 
isstwd and eight lwad of catt le, one plough , four yokes and 
l'hain, nine strops mHI t wo rt>ims were attnclwd in exec ution 
of the judgment. The stock and otlwr artieles wNe claimed 
by Selina. Dlokweni (He&pondent) as not being liablt> to exe­
cution on th0 ground that she has, under NatiYe Cufitom , 
the right of possession of such stock and J or the life usufruct 
or life us0 thereof and is entitled to be maintained therefrom, 
or from tlw proceeds ther0of. 

Tlw ..\ssist:lllt Nati,·e Commissioner declared the property 
not liable to C'XC'cntion and the app0al is against that judg­
ment. 

Tlw facts a I'P that Selina Dlokw0ni is the widow of tlw 
latC' )latikita , to whom she was married by Ch l'istian rites 
on the 14th lfeb ruary, 1912. A,.;; the marriage took pla<'c~ 
subsequent to tlw coming into pffect of Proclamation 1'\o. 
142 of 1910, it wa s out of l'OIIII1111nity of proJwrt,Y. The 
defendant in the original case (l\fzanywa) is tlw 0ld est son 
of this marriage, and he married the danght<'l' of prefient 
appellant and a certain nnmlwr of catt!P WE're paid ns dowry . 

Sibandn obtained judgment aga inst him a.<~ stat0d ahovo 
for tlw halanet> of dowry due and the property now in di spute 
wa s atta<"hC'd. 

Tt is admittPcl that the pi'OlJcrt,y i11 question bP!on1~s to t ho 
0stat(• of the late )fatikita , of whic·h ::\fzanywa i:-; th<• lu•ir , 
and tlw only q nest ion to h0 ciC'cidC'd is whPth<•r ~<'I i na ha~ 
a right to retain i t as against Pl'C'ditors of h<'r son. ,\ ~ 
betwe<'n lwrself an<l h0r son thPrP i~ no doubt that shP would 
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he entitled to claim that the property should he kept for her 
ma intt> nance at t he kraal of her late husband or at some 
o~her kraa l wit l_1 the approval of her guardian during such 
t 111w as s he n•sHkd at sneh kraal. 

A g ood <IL•al of evidem·e was !Pad to show that Selina had 
a handmw d lwr husband's kraal by going to live in the .Mount 
F'lPtelw r Dist r ict. Whilt> this evid!'nce may have been of 
import a m ·p i 11 a n,v action hctwP<'n lwr and lwr son it is 
q ni tR irreiP\'a nt in an action between her and the creditor 
of hPr son . 

The Assist:111 t N a t i n~ Commissioner has lwld that because 
Selina. has no t abandon ed o1· wain•d her rights under Nati,·e 
Custom the propPrty i,; not l iable to execution. This appears 
a somewl1a t non• I proposition. lf 2\Izanywa had contracted 
a de bt, say, with a trader and the property he inherited 
f rom h is fat lwr is attadwd in satisfaction of a judgnwnt <riven 
in respeet of t hat debt, could the widow be heard to sa\·"'that 
it was uot lia ble to attaehment because of Jwr rights' to be 
maintai ned under ~ ativc Custom? Certainly not. ·why 
t lwn should shL' he sut·<·essful becaus<~ this debt is onP of 
a uotlll'r natu re? 

The pra ct ice of rpfer ring to the widow's rights in !'sta te 
stol'k as a '' u sufruct" is uufortunate, as it tPnds to obscure 
t he t rue position. As was. said in tile casL• of HL•nrietta Luke 
t·~ . .Michael Luk e (-1 , ~ . .A.C .. 1:33), "The term · esufruct' 
has no equinil t• nt in Natin• Law, and it is to be regretted 
t hat it was t' \'<' r imported into reported judgments of this 
Cou rt". Ht•r r igh ts are as between her and the heir to her 
late husba nd 's estate for mai ntenance but they cannot m·er­
ridc th<' daims of erc>d itors of the heir. If the heir doe~ not 
adt•qua tPiy su pport her :-. Ill' has an action against him to 
compel him to do so a nd may even be gra nted an order by 
t he Court t o lun·e certain of the estate cattle placed at t he 
kraal wher <' slw residt•s for lwr support, but she has in no 
sense any dominium i n t hose cattle~ and cannot di:spose of 
tlwm wit hou t consult ing t he heir. 

A perusal of the reasons for judgment shows that the 
Assistant Nati ve Commissioner has approached t he ease 
fr om the wrong a ngle and has dealt with it as though it 
were on<' between mother and son, and the rights of the 
ex!'cution cred itor h are not been considered at all. 

Tlw view t lw Ass istant Native Commissioner has takL•11 
ea u he ga tlwred from t he following passage in his rc>a~ons 
fo r judgment wlwn deali ng with tlw all~>gation that Selina 
ha d \· olunta r ily ha ndc>d over til.f stock to Hc>nry Sibanda:-

" "\ widow has no power to dispose of the property without 
t he consc>n t of thP lwi r. 'I'here must he consultation between 
t lwm . Ther <' was no communication between tlw widow and 
the heir . Th <' hei r might have prPferred to ha\'l' allowed hi~ 
mother , for whosu su pport he is respon:o;ible, to r<'main in 
possess ion of tlw stock. lt is true that upon his retur n hom<' 
towards t he Pnd of 19:35 he was quite> prep:ll'<'d to ratify his 
mothPr's action , but only bc>eause he himsp}f was to benefit. 
lt is obYious f rom his e\'idt•nce that his motlwr's wc>ll-heing 
is a matt er of small concPrn to him." 

If t he he ir is satisfipd his mother's aetion in disposing of 
estate stock, t he merP fact that lw was to hem•fit s<'ems an 
inadequat<' r eason for t!Je C'onrt to rPfuse 1o acknowiP<Ig;e that 
ratifil'a ti on mc>rPiy beeaUSL' tlwre had been no prior <'onsul­
ta tioH. 

Tf t hen • wa s rat ification then the transaction was pNfectly 
in oniPr. Again , why should th<' fact that his moth<'r's 
welfare was a ma t ter of small conl'ern to the h<'ir he allowPd 
t o defeat the cla im of a third party who had IPgally a tta<·h<'d 
propPrty b!'longing to the man against whom lw hnd a judg­
ffi <'n t? 
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In thf' opinion of t his Court the Assistant Native Com­
mi~sioner f'rred in holding that if the widow had not 
abandom'd lwr rights to the <'state property she was in a 
position to insist upon her rights m·en against a third party. 

The appeal is allowf'd with cost.-;, and the judgment in the 
Vourt below altered to '• The nine head of cat tle one 
plough~ four yokes, one <"hain, nine strops, and two ' reims 
all declared executable with costs." . 

C'ASE ~o. au. 

MXASHANA MNIKA vs. MESATYWA MBEDLA . 

KoKSTAD : lOth October , 19:~G . 
l 1 resident, and l\lessrs. J. 
.Members of the .N .A.C. 

Before H. G. Scott, Esq. , 
A<ldison and fi. Kenyon, 

J>ractice-Interplendcr-Objution to summons Orda XII 
Rule 2 (2), and X.lT, Rule 2 (1) of J>roclamation No. 145 
of 1923-Pailure to furnish Mel!senger wi th specific 
grounds upon which JH"OJJerty claimed not fntal-Purther 
particulars- J>o stpon em en t- ( ' o.~ts . 

{Appeal from Native Commissioner'~; Court, .l\latatiele.) 

(Case No. 1 ii of 193G.) 

In the Court below appellant issued an interpleader ~ummo11s 
claiming that certain five head of eattle, a mare and foal, 
which had been attached under a warrant of exeeution issued 
on a judgment in the Kative Commissioner's Court at 
.1\Iatatiele in the case of l\lesatywa .l\1 bed la t •s. Diamond l\Jsuki, 
were not liable to execution on the gnmnd that they were 
his (claimant's) propertY 

Objection was taken to the su mmon s on the grounds that 
Order No. XXV 2 (1) had not been eomplied with and that 
the summons did not agree with the lett er addressed to the 
l\Iessenger. 

The objection was uphf>ld with eosts a nd the summons dis­
missed. 

Against this ruling an appeal has been noted on the 
following grounds: -

1. The summons did comply with the order quoted. 

2. The summons did agree with the letter to the l\lessenger 
(the fact that the summ ons c laimed one head of <·attle 
less does not amount to a disagrePment and respondent 
was not prejudiced). 

3. In any ease particulars were available and tendered of 
record and no prejudiee was suffered by respondent. 

In the letter addressed to the Messenger, the appellant's 
attorneys required the release of six head of <'a ttle and two 
horses attached by him on the g round t hat these W<• re t he 
property of l\lxashana l\lnikwa and not liable to atta<"lunent. 

Hule 2 (1) of Order XXV of Proclamation No. 145 of 1923 
requires a claimant to lodge with the Messenger of the Court 
a statement of the grounds upon which it is elaimed that the 
property taken in execution is not executahlf>. A statement 
that the property attached is not li able to execution because 
it is the property of the claimant may not be a strict eompli-
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anco with the rule in question but it seems unreasonable to 
hold that, because full details of the manner in which the 
propl•rt~· was aequin•d were; not furnished to the 1\lessenger, 
tho. C'launant should he entirely barred from establishing his 
<·laun. Hulo ~ (2) of Order XXV expressly provides that 
upon tho hcanng of the applic·ation the prm·isions of elanses 
(4) and (5) of Hull~ I of the Order shall 111 utatis mutandis 
apply, tho Jll't·son taking out the snnunons being for this 
purpose <·onsider<>d to he tlw claimant. Clause .) (a) of 
Hulo I of this Order prm·ides that the Court maY order 
any sueh claimant to state orally or in writing on 'oath or 
otherwise; as to the Court may seem expedient; the nature 
and partteulars of his claim, and there seems to be no good 
reason why that eourse should not haYe been followed in the 
present c~1se, especially as particulars were tendered in 
Court. 

If a postponPmPnt be('allle lll't'PSsary owing to the failure 
to file full partit"ulars in tlw first instance an onlet· requiring 
daimant to pay the eosts Ol'Casioned by this omi»s!On could 
hare been madto. 

"'hile it does not form om• of the grounds of appeal, it is 
pointed out that the objection taken in this e;1se is not one 
of those set ont in H ule 2 (2> of Order XII of the Proclamation 
as being the only objeetions wh il'h may be taken to a summons. 

The appeal will he allowed with costs, the order in the 
Court below upholding the objet"tion is set aside and the case 
returned to be heard on its merits. 

ln order to obviate any difficulty arising because of the 
wording of Rule 2 (I) of Order X of Proclamation No. 1-15 
of 1923, leaYe will be granted to respondent to apply for 
further particulars within a reasonable time. 

CA~E No. 31. '14-7· lT., N) dfi-~ 1 
MKENKE MNGQA NTSIYANA vs. MAQOBONGO KYIBI. 

KoKSTAD: 12th October, 193G. 
President, and l\Iessrs. J. 
Members of the N.A.C. 

Befol'e H. G. Scott, Esq. , 
Addison and G. Kenyon, 

Damages-Adultery-Plea of bona fidt' marriaae-Ow·ne1:ship 
of adulterine children-Tender of dou:ry cattle after 1SS1Le 
of summons-Effect. 

(Appeal from NatiYe Commissioner's Coul't, Mount Ayliff.) 

(Case No. 185 of 1935.) 

In this case plaintiff in the Court below claimed from 
defendant (a) a declaration of rights in respect of certain 
three children alleged to haYe been born of an adulterous 
union between defendant and plaintiff 's wife, (b) delivery 
of t he said children, and (c) payment of three head of cattle 
or their value, £15) as damages for d<>fendant's alleged 
adultery with his wite. 

The Assistant Nati,·e Commissioner Pntered judguwnt in 
favour of the plaintiff as follows: -

1. Plaintiff is declared to be the guardian of the <'hildren 
Situte, Nomasama and Nozitanda, born of the adul­
terous union between defendant and plaintiff's wife, 
Maratyana. 
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2. Def!'lHiant i~ onlen•d to delil'l•r the elde~t child , Situte 
to plaintiff , and plaintiff is entitled to all futur~ 
c-attle which may become payable in rPJ";ped of the 
girb, .;'l;omasana and Xozitauda , for do·\\Tr , damages 
or otherwise, after pa~·meut by plaintiff to defendant 
of the t'll'-tom:ny maintPnanee beasts. 

3. I>PI'l'mlant to pay to plaintitl' three head of cattle or 
their n!lut•, £10. fo1· damagp~ for adultt>J'.Y with 
plaintiff's wife, i\lamt,yana. 

4. Plaintiff is PntitlPd to the 1·ost~ of this aetion, whieh 
('O~b; an• to inl'IUd!' .-;p!•cial and t.ra1·elling allowances 
not to exceed £:1. :1s. 

Again,.,t this judgntent an app1•al has bt>ell noted on tllC' 
following gronnd:s: ---

l. That the el·id!•m·l' ~hows that the plaintiff had· desertt•d 
his wifl• for a considl·t·abh· period of time and that 
th1• plaintiff knPw that his \\'ife had left hi~ kraal 
and alJ";o that :-hP had married the dt>fC'ndant many 
,\'l'ai'J"; ago. and that lw (llefpndant) had paid dowry 
for hP!', hut plaintiff took no al'tion and allow('(} the 
c}pfenda nt to ('ontini!P t·o reside with tlw 11'01111:111 

'lanlt,Yana as man and wifP and to beget ehildren. 

2. That the C'l·idence shows that during plaintiff' s absence 
his do\\TY was tendl•red h:H·k to him; that his father­
in-law has always been willing to return to him his 
do\\T,I' ami that, again, aftt•r the eommC'ncement of 
the prot·PedinJ.,?;s in this ease, further attempts \\'C're 
madn to return plaintiff's d01rry. 

:3. That thl' e1·idenee further shows that .l\J aratyana. at 
the time sht> married the defendant , had desertC'd 
plaintiff'~ kraal with the definite intention of Ilel'er 
returning th!:'reto. in which attitude >.llC' ~till persists. 

-l. That under the foregoing cin·um:-;tnnees. aecording to 
Xatin• Law and Cnstom a!; applying to the parties 
in this <'a'iP, plaintiff's marriage must bP deemed to 
han' lwen dissoh·ed and that the whok of the judg­
ment gin•n by tlw Assistant XatiYe Commissioner is 
tlwrefot·e eontrary to law and i~ also against the 
1n•ight of the eYidenec. 

0. '!'hat hy paying doi\'IT for ::\[arat:vana and cohabiting 
with her under the abm·e eireumstanC'es, the defC'ndant 
('ontracted a legal and Yalid eustomary union with 
the :;;aid l\[aratyana and C'annot now he depriYed of 
his rights in tlw childrl'n of that Union. 

6. That under thC' foregoing eircum,tanel's the defendant 
has not e01nmitted adulteiT and is not then•fore liabl<> 
in an~· damages to the pt'aintiff. 

From the el'idence it appC'ars that sollll' thirtPen years ago 
plaintiff married om• ::\faratyana , daughtN of Hatyana, and 
paid six lwad of eattlP as dowr~· for hC'r-l\larat~·atl:l lin•d 
with plaintiff for about two years and bore hint one <·hild. 
Plaintiff then prm·pedPd to \\'OI'k at tlw x,,·ati Collieri!'S 
!PaYing his wife and ehild in elwrg<> of his bt·otlwr , l\[a<·umha. 

Slw remained at this kraal for ahont thrl'!' Y<'ars and tlwn 
retuni<'d to lwr father. hut <·a me baek tlw ·following ~·par 
for the purposC' of rPaping erop~. 

During her ~tay at hC'r father ' ~ kraal ~hC' md dcf<•uuant, 
who paid eight lwad of eat tiP a~ dowry fnr her and she bore 
him thn•e children. 
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Ddt•ndant admits that at tiH· t inH• ltl• paid dowry for 
1\t a ratya na Ill' knew that sill' wa s married to plaintiff, but 
:,;ays lw was in for med by Bat.,·ana that that marriage had 
ll<'en d isso ln•d , and fndhPr that ::\1 arat\·ana inform ed him 
tl .a t slw ha d lwt> n dt•sertPd h,,. plaintiff. · 

H at~·ana states that defendant had been living with .i\larat­
yan a for two years beforl• hL• paid dowry , and during that 
time she ha d two chi ldren by hin1. He savs also: " Before 
defe ndant's marriage to l\[arat:nma I did not take steps 
to have pla in ti ff 's marriagt' dissol\'l•d lweau~e 1 was waiting 
for plai n t iff's return. T t endered cattle tu plaintiff 's people. 
I t ender ed no spec~ifi c ntimber of cattle because plaintiff was 
:."·ay .'' 

It was only aftei' plaintifl' 's return la st year a nd after he 
had t aken act ion before the Headman and issued summons 
in t his ease t hat Batyana madP an attempt to return 
pla intiff 's dowrr eatt le. 

A<"cord ing to h is own e\·iden<·e he took no st eps to dissolve 
t he ma1-ria gt> with p laintiff , and as defendant admits that 
he knew tha t l\ l a ratyana was a marriL•d woman at the time 
he paid dowry for her, his :dleged marriage was 11legal and 
under N ative Custom all ehildren horn to ::\[aratyana are the 
propert)· of p lai n ti ff 

It is contended that as plaintiff had taken no steps to 
obtai n t he retur n of his wife he was not entitled to damages, 
but in the opinion of this Court, in t he circumstances of t h is 
case, t he delay was not unreasonable , and there is nothing 
to show t hat p la in ti ff was aware that his wife was living with 
a not her man . A s soon as he returned from work and found 
out what the position was he commenced proceedings against 
t he defendant. 

This Court considers t h at the judgment of the Assistant 
Native Commissioner was in aecordance with Native Custom 
a nd the appeal is d ismissed with costs . 

CASE No . 32. 

MALAPPO HOFFMAN and Two Others vs. JOHN DUDE 
and H . DUDE. 

Ko ~<: STAD : l~th Oct ober, 193G. 
President , and ::\Ie&>rs. J . 
1\Iembpr s of t hP N.A.C . 

Before H . G. Scott, Esq ., 
Addison and G. K enyon , 

JnterJil eader-Salc of property by JI Crson not aufborised to 
se ll does no t pass dominium to purcbase·r and property 
ma y Ue r in d icated !Jy tru.e O lCII C I'. 

(Appf'a] f rom t he Native Commissioner 's Court , l\l ount 
Fletc-her.) 

(Case No . 19 of 19:3G. ) 

An objection has been lodged in thi s Court. to tho hL•aring 
of the appeal on t he g round that the notice of appeal filed 
by appellants do<'8 not comply with Hnle 10 of the Native 
Appeal Court Hules, in t hat the notice of appeal is a long 
a nd incohe rent documen t in which the grounds of appeal an• 
not stated clearly a nd specifically, and consequently that it 
is difficult, if not impossible, to ascertain tll<'refrom the 
p reeise grounds of appeal. 
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ThP objPdion is o\·errnlPd, thi~ Court b<•ing of opinion that 
thl' do<:nnH'Ilt , whilP not as artisti<·all\- drawn as it might 
han• been, is yet suffi<·it>ntly dear to ei1able on<> to ascertain 
tht>rdnnu the grounds of appeal. 

This was an interpleacl<>r action arising ont of the Ca.<;e 
Simon Dnhe I'S, Harri<>t Dnhe, in which the latter obtained 
jndguwnt on a claim in n•com·ention in the Native Appeal 
Court., sitting at Kokstad, for thP delin'ry to her of five 
head of c·attle, <HH' hors<>, five shcq> aml Gs. 9d. value of 
wool sold, or their col leetive \'alue, £37. 16s. 9d., all being 
propert~· in the Estat<> of the late Andries Dube, of which 
sll<' had he<>n appointed sole heiress and ext•cutrix by will. 
The action in the Court of the Native Commissioner, l\fount 
Fletelwr, was c·ommeJH't>d on the 18th November, 1934, but 
the lwaring was postpon<>d from time to time and judgment 
was not deli\'Pred until the 6th December, 1935, and the 
Natin• .-\.ppPal Court judgment was dPlivered on 6th February, 
Hl:W. On tht> 26th April , 1935, while the case was still 
pending in th<> Native C'ommissionPr's Court, Simon Dube 
sold four cattle to a trader, l\fr. P. C. Thurnan, who in turn 
sold them to the pre~ent claimants. Tlwse cattle werP 
atta<·hed by tliP ~f <>~st>ngt>r of the Native Commissioner's 
C'onrt undPr a writ issued as a result of the judgment of the 
NativP .\pJwal Court and the pr<>sPnt intc>rplc>adPr aetion was 
tltPrPllJHlll PlltPrP<l. 

Tht> r<>~pondenb. in tlw Court lwlow led evi<lt>nce to show 
that th<> <·attic> in quP~tion WNe sto!'k bt>longing to the 
Estate of tlw lat<> Andri<'s Duhe. At. the co.ncl usion of their 
case the attomer for the elaimants applied fot: tlw cattle to 
he declar<>d not executable on the ground that the respondents 
were estopped from following up the cattle as th<'y tacitly 
consented to the sa l<> hy Simon Dube, and that Simon had 
anthorit,\' from one Nelani. to whom Simon alleg<>d the stot·k 
belonged, to ~ell tllC'm. 

The inconsistem~y of the defence is at once apparent. For 
if the stock b<>longed to Nelani the consC'nt of John and 
Harriet Dube, whethC'r expressed or implied, was. of no 
consequence. 

Tf the claimants relied on that consent to support the 
claim of estoppel, then they must h<' takC'n to ha,·e accC'pted 
the position that the stock in question was estate stock. 

The Assistant :Nati,·e Commissioner ]lC'!d that C'stoppel did 
not operatC' in this case, and evidence was then IC'd on behalf 
of claimants. Simon Oube and his brother l\Igobozi Dnbn 
both state that the cattle in question are the progPn~· of a 
heifer given to onf' Nelani in 1918 hy An<lries Dube, ami that 
hC' agreed to this sale. 

The Assistant NativP Commissioner did not hf'lie,·c this 
evidenc·C' and declared the eattle executable with costs, finding 
as a fac·t that they wer<> estate cattiC' ami that Simon Dube 
had sold them without consulting his mother (Harriet Dube), 
well knowing that the,\' were <>staiR cattle in respC'ct of which 
an action was pending. 

Against this judgment an appeal has been note-d on tho 
following grounds:-

(1) That in November, 19:34-, :111 action started b<>tW<'<'Il 
Simon DubC' against John Dube awl Harriet Dnbe. 
In this action Harriet Dulw was joinPd as plaintiff in 
re<"onve ntion, and she c·laime<l from Simon Duh<' inf1~r 
a7ia five head of <"attl<' or payment of their valne, £2.G, 
as property belonging to thP estate of IIPr lah• husband, 
Andries Dube, to whom she was Pxecutrix tcstanwntary 
and solo heir under his will. JndgmPnt iu this a<·tion 
wa~ given by the Nati\'<' App<'al Court on the :lrd day 





(2) 

(4) 

(5) 

(G) 

of February , 19~lG, in favour of John J>ulw and Harriet 
Du be aga i ust Simon Du be for fh"e head of <>attic or 
payment of their value, £25. 

On the 18th Ft>bruary, 193G, a writ of exPcution was 
issued on tlw judgment of the NativP Appeal Court , 
and amongst other cattle attaehcd the five head of 
eattle forming the subject-matter of the present dispute 
were attached while in tlw po:-.session of the appt:>llants. 

That on the ~Oth April, 19:l5, Simon Dube, who had 
remained in possession of thl' estate of the late Andries 
Dube, sold the cattlL• forming the subject matter of 
this dispute to P. Thnrnau, a trader, and John Dube 
knew of this salP on the 21st April, 1935, i.e. the 
following day. Harriet Dube also knew of this sale 
and tacitly eonst:>nted thereto, and it is submitted that 
nPitlwr did anything to warn P. Thurnau that these 
eattle fornwd the subject-matter of an action nor did 
they warn appellants who, in turn, purchased tho 
cattlt> from P. Thnrnau during April, 1934, and that 
the Assistan t Nativt• Commissioner erred when he held 
that .John Dnbo and Harriet Dube were not estoppcd 
from claiming that the eattlc were exeeutable. 

ThPn• is a eonflict between the evidence of P. Thurnau 
and that of John Dube, and it i11 submitted that the 
e\·idenee gi,·en by P. Thurnau is em-rect. 
That in any PYent , even if estoppel does not operate, it 
is dear from the form of the original action and from 
the judgment of the Native Appeal Court that Harriet 
Dub<> and John Dubc did not sue Simon Dube in a 
vindicatory action nor in an aetion for a declaration 
of rights "in regard to the property belonging to the 
estate of the late Andries, but eleeted to sue Simon 
Dube personally for five head of cattle or their value, 
£25, and it is submitted that the respondents, Jolm 
Dnbe and Harriet Dnbe, cannot now attaeh property 
genuinely sold by Simon Dube and being in the posses­
sion of tlw appellants at the time when the writ was 
executed. 

'fhat the Assistant Native Commissioner should there­
fore have dt>elared the stoek non-exeentable with costs 
of suit. 

1'he first two grounds of appeal merely set out the history 
of the ease and nPed no eomment beyond the fact that the 
judgment of the NatiYe Appeal Court was jn favour of Harriet 
Dube on}_,., John Dubc not being a party to the claim in 
reconvention. 

It may be inferrfld from the third and fifth grounds of 
appeal that the contention that the cattle in question are 
the property of Nelani has lwr>n abandoned, and that it is 
accepk•<l that they are stoek belonging; to the estate of the 
late Andrws Dube. 

The LiPfenPI·es now relied upon arc e"toppPl and aha111lonment 
by Harrict Dube of her vindicatoQ' rights. 

In regard to the first defence, the allegation in the evidence 
is that John Dube eonsented to the sale to Thurnau. Thnrnan 
tells n s that all that John Dube asked was whether he had 
bought four heifers from Simon Dnbe and that he said 
nothing about there being a Court case pending in connection 
with them. 

John Dnbe says he told Thurnau that there wa~ a cas~ 
pending; and that he was not to sell them. Tho As11istant 
Native Commissioner had these witnesses before him and 
accepted the evidence of John Dube. 'Ve see no reason for 
disagreeing with him on that point and the appeal on tho 
ground of estoppel must fail. 





69 

It was vNy strongly argnPd lwfon' t his Court that even 
if it is held that Simon J>nhP had sold the sta<·k w'ithout 
authority, t lw fact that Harriet Dube had claimed certain 
stock or their va lue and had issued a writ in that form 
indic·ated t hat she had abandoned her vindicatory rights 
a nd eonsequently the sale by Simon immediately became 
va lid. n cliancc was pl:u·pd on the following passage in 
l\la ('kPll l'tan 's Law of sa le of Goods in ~outh Africa (p. 12): 
" It is equally elea1 that t]l(l propert.)' oi a third party may 
be subjel't of a sale , for so long as the se ller delivers to tlw 
purchasPr and protects his possession it is immaterial whose 
pro1wrty it was at t he date of sa le." 

The important part of this passage is in the words " and 
protects his possession ". If the seller does not do that, then 
t h E> sa ]p is not valid and the purchaser ma.'' be evicted by the 
t rue ownPr, and the purchaser's remedy would be against 
the sPIIe r only. 

~laasdorp in his lnstitntPs of Ca.pP Law (0rd l•~dition, 
\ ' olume I I , p. 63) states t hat one of the essentials required 
by our law in order to effeL"t a valid transfer of ownership 
is that the transferor be thL' owner of the thing, o1· be in a 
po-;ition or have author.'· to dispose of the ownership, and 
at p. (i4 he says: " Delivery made by a p erson who is not 
thP owner , nor authori sed by express mandate or authority 
to act for the owner, is ineffectual to pass the ownership, 
but if t he transferror should afterwards acquire t he owner­
ship . such ownership will at once vest in the tra nsferree." 

It is contended that because Harriet Dube in the form of 
writ shP issued gave Simon Dube the option of delivering the 
sto('k or paying its val ue. the sa le by him of the jour heifers 
immediately became valid and the property in them passed 
to the present claimant!: That contention would have been 
perfect}.'' sound if Si mon had paid to Harr·iet Dube the value 
of tlw heifers, but he has not done so, a nd consequent!,\' he 
has failed to protect t he claimants in their possess ion, which 
is one of the requisites for the validity of the sa le. Not 
having acquired the ownership himself he cannot pass it on 
to anyone else. The ownership, therefore did not vest in ;\fr. 
Thurnau, and he could not pass on any better title than he 
himself had. 

As the ownership in thesP cattle did not pass to the 
claimants it follows that the Assistant Native Commissioner's 
decision that they are executable is coiTPct and t he appea l 
is dismissed with cost s. 

tqa9(T• N) ~lf./1 ~5()". 
CASE No. 33. tq 3Cf Cf"'" 

BERN I CE 
' <t ?;-- "" oq.. 

M OSHESH vs. NKOEB MOSHESH . 

KoKSTAD: 12th 01·tober, 19aG. Before H . G. Sc:ott , Esq ., 
President, and M essrs. J. Addi son and G . Kenyon , 1\femh·~r~-. 
of the Natin Appeal Conrt. 

Nnfi,:e EsfrdPs-.Jurisdiction of Sufi1•r Commissionrr's ro, ,.f 
to h l'r /1' onrl rlefr rminr rlisJIIIfr· .~ 1"f'!/111'rling ru lminisfrofinn 
and distriiJidion of - Srrfinn s 10 (l) and 2:~ (4) of . I et .Yn. :l~ 
of 1927. 

(T he judgmPnt on tlrP faets is immatNial. ) 
(Appeal from thE> Native Commissioner 's Court , :\latatie lP. ) 

During; the course of thP argument in this c·as1• IJIIP of tlw 
members of the Court drew attPntiou to the c•afil' of lda 
l\lohu latsi 1Js. Phanue l and Ben l\lolrulatsi [19:!~, N.A.C. (N. 
& T.), GGJ, in whiC'h it was lwld t ha t a di spute or qnestion 
arising out of the administration Ol' distribution of an nstatP 

G 



.J \ 
! \ 



70 

falling to hP administered aecording to Natin• Law, or where 
the d<>cea st>d had been married by Christian rites and died 
ini-l'state, must h<' dealt with by ·a N ati\·e Commissioner in 
!1is admi_nistra ti\· e . c;_q>acity and not by judieial proceedings 
111 a Natn·e Commiss ioner 's Court . 

fn tlu• <·ourst• of its judgment the C'ourt said: -
" it follows, therefore , that neither a Chief 's Court nor a 

Nati\·e Conunissionpr '>. Court has jurisdiction to determine 
a matter whieh fall s within the purview of sub-section (4) of 
seetion 2:~ of thP Natin> Administration Aet." 

As the matte1· is one of jurisdiction, this Court requested 
the attorneys <·mu·erned in the present case to argue it 
and is greatly indebted to .:\lr. Zietsman for hi s able and 
interesting address. 

This Court lut\·ing considered the aYailable authorities is 
of opinion, for reasons to be giYen later , that sub-section (4) 
of seetion ~a of Act No. 38 of 1927 does not oust the juris­
diction of a N ati\·e Commissioner' s Court to hear and deter­
mine any dispute or question which may arise out of the 
administration or distribution of am· estate in ae<·ordanee 
with Nati\·e Law. · 

l'osfm. - 1n the case of lda l\Iohulatsi vs. Phanuel and Ben 
l\Iohulatsi [19:~2, N.A.C. (T. & N.), 56] , the matter came 
before the Chief in the first instanc·e in the form of an 
application by one Ida .:\Iohulatsi, who claimed to be the 
heir to the Estate of her late father, Joseph .:\lohulatsi, for 
the deli\·ery to her of the assets in that Estate by her unele, 
Phanuel :\lohulatsi, in whose possession they wen•. 

During the proceedings certain claims were adnmeed against 
the estate by Phanuel and Hen ~lohulatsi and by one Nieo­
demus. 'l'he Chief deliYered a certain judgment, whieh was 
taken on appeal to the Court of the Additional Native 
Commissioner, which pmceeded to hea1· and determine the 
\'arious issues de novo. The matter was then taken on appeal 
to the Nati\·e Appeal Court, which held that neither the 
Chief's Court nor the N atiYe Commissioner's Court had juris­
dic-tion to determine any matter whieh falls within the pUITiew 
of sub-seetion (4) of section 23 of the Nati\·e Administration 
Act on the ground that the sub-sel"tion referred to proYided 
that any such matters <;hould be deeided bY the NatiYe 
Commissioner in his administratiYe eapacity ~nd the juris­
dietion of his Court was entire!\· oustPd. 

The effe<·t of this deeision is that in no ea~e where there 
is a dispute in regard to the administration m· <listribution 
of sueh an Estate as is referred to, eYen where <'laims are 
made against the !~state by third parties, may the parties seek 
redress in the NatiYe Commissioner's Court , thus depri,·ing 
them of their ordinary Common Law rights. 'fhis is a \'er.\· 
drastic a lteration in tht> law and, in our opinion , it would 
require to be shown Yery elearly that the legislature intended 
sneh a deprivation to be effec-ted hefore it ean be held that 
that was its intention. In the ease of Casserley vs. Htuhhs 
(1916, T.P. D., 310) it was laid down that a statute must 
either explicitly say that it is the i_ntention of the leg;islatun• 
to alter the Common Law, or the mferenec from the statute 
must be such that the Court can eome to no other <·ondnsiou 
than that the legislature did han' suf'h an intention. 

The deeision of the N.A .C. (T. & N .) is hast>d on tht• word­
ing of snb-seC'tion (4) of scetwn ~:3 of A<'t ~o. :!H of ln2i, 
which prO\·ides that any dispute or question whi<'h may ari s<' 
out of the administration or distribution of any pstate in 
accordanc-e with Native Law shall he detnrmiued by t.IH' 
NatiYe Commissioner· subjt>et to an appeal to the Native .\pp<•al 
Court. 
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_If_ the _wording _of t,his s~1h-seetion entirely oust;; the juris­
cl W~l<!n of ~lw N a t _1 ve l ommtsSIOI~et:'s lJom·t, then an impossi hie 
pmntwn llltght ansP and gra,·e lll]usttce c>nsne. No provision 
e:o:-;ts wlwreh? a Nati_,·e Commis~iouer acting administratively 
<"an eu~or<"e an,v findmg he a.rnyes at, and, consequently, a 
su<·<·esslnl party 1111<kr sudt findmg: would ha,·<· no means of 
Pnt:on·!ng hi'> ~·igl_tts. _He <"ould_ iwt bring anr aetion for 
Pnton·mg the findmg of the Nntn·e Commissioner before the 
;\Tatin' Commis~-;ioner's Court, for the decision in l\lolmlatsi's 
<"a~><' Pmphati!'ally closes the door of that Cout·t to him. He 
<'Ottld not ta ~\e thP matter to a1~y of the 8u perior Con rts, for 
an appL'al h e~> only. to a. Nati,·e .Appeal Court , and if he 
WPre Sti<T<'~>sful there there is still no provision for enfor<"ing 
the judgnwnt. He would therefore be entirely without any 
remedy and this could not have been intended'. l\lorem·er i't 
is <1 <·ommon principle of interpretation that the legislature 
must not be deemed to ha,·e intended to do an injusti<·e 
or to !'reate an intpossihle position. • 

What is to happPn if the Xative Commissioner refuse;; or 
neglc>('t~> to hold a full inquiry? A case to illustrate this point 
is not. difficult to ,·i:-;nalize. .An estate has to he administered 
in acc·ordancl' with Native Law and Custom- a dispute arises 
a;, to "·ho is to su<·<·eed to portion of the estate, and one 
of the partiPs lay~-; his <-!aim b{' fore the Native Commissioner 
and the latter, without holding n full inquiry, informs him 
that he has no claim. In these circumstances is it right 
that he should lw debarred from seeking redre;,s in the only 
Court open to him and so lean' him without a remedy? 

The judgment in }lohulatsi's t·a~-;e dol's not confin<' the 
matters which must go before a Xatin' Commissimter in his 
administrative capacity to cases of dispute between parties 
immediate!~· interested in the distribution of the Estate, 
but extends also to claims of "·hatever nature against the 
estate by third parties, thus taking away from them also 
their inherent rights under Common Law. 

Section 10 (1) of .·\et Xo. 3R of 1927 prm·ides for the <·on­
stitution of Courts of Nati,·e Commissioners for the hearing 
of all rit•il <'<tll.~e:s ttnrl mntf ers between Native and Nati,·e 
only, but ex<·ludes from the jurisdiction of that Court certain 
specified matters which do not include disputes in regnrd to 
~ati,·e Estntes. 

If it had been intended to ext·lude such disputes , it is to 
be expected that that intention "·onld hav0 bt'<'l1 cll'arlr 
expressed. As a nwtter of fat·t. there are <·0rtain sections in 
Al't Xo. :38 of 1927 " ·here the Legislature har-, deprived tlw 
ordinary Courts of jnrisdil'tiun in Nativ<' <·as<>s, but '"herP thi~> 
IS the case it i~ done h,\· express words. F'or example: Sub~ 
sec·tion (4) of se<'tion 17 prm·ides that as from tlw date of 
the constitution in any area of a Court of Native Commissioner 
under the Act a :Magistrate's Court shall l'Pa~>P to han' 
jurisdic-tion in that area in respect of any civil suit arising 
under section 10 of the Act and section 18 confines appeals 
from a Nati,·e Commis~-;ioner's Court to thP Nati,·e App<>al 
Courts, ex<·ept under certain spPcial circumstan<:es. Se<·tion 
:34 of Act Xo. 8 of 1912 is anoth<>r itwtan('e " ·here a Sta1ntP 
ouoo;ts the jurisdic-tion of the ordinary Courts in favour of 
the specially constituted 'Vater Court, hut the Legislatnn' 
was careful to do so in clear and S[H'<'ifi<· langnagP. 

[f the decision in :\lohulatsi's <·asP is <'Ot'l'P<·t it is pa1Ptt1 
that sections lO (1) and 23 (4) of the A<"t an~ in <"onfli<·t , for 
it lays down that the last-nantPd suh-;;<>l'tion tak!'s awa,\' a 
right' whieh thP fir'>t-named presPrvPs, i.<' . tlw right whi<·h 
e,·er? eitizt'll of the State has t(} app<'al to the Uout'tH of thP 
Land for tlw rP<IrPss of his grievan<·<>s. 
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" l t is n ll'ell es tablish C'd rulfi' in t he cou , trnct ion of Statutes 
t hat wlwn• an Act is ca p<1hle of two interprPt ations that 
0~10 should hC' t~rC'~ern·d . whi ch does not take away any existing 
nghts, unless It IS plam that such was the in tention of the 
Legi slature " (Solomon , J . A. , in Transvaal Investment Co. 
Ltd., !".~. Springs ~lunir ipality , 1922, A.D. , at p . 347. Se~ 
al"o Dadoo !" .~. Krugersclorp ~Iuni ripal Coun cil , 1920 A.D. 
;)i>2 ; Chotahhai l's . Union GoYernme nt , 1911, A .D ., a t' p. 31 ~ 
•tnd Smith ·rs. Clark , 1935, A .D. , at p. 228). 

In the ca sn of the Principal Immigration Officer vs. Bhula 
(19:n. A. I> ., pp . :~34 and 3.35), it was laid down tha t it is 
an C' le menta ry prin ciple of constnl<'tiou of Statutes tha t 
P_arlianwnt will not hC' prt"mm ed to take away an~· acquired 
n ghts. 

The' intC'ntion t o do so must lw expressC'd or vc r,Y clearly 
implied. In the sam e cas(' it was h eld that whe re there are 
two Sfi'etious of an Ar t whi c·h set>m to elash , but which can 
he interpretC'd so as t o gin• full forC'e and C'ffect to each , t hen 
such an interpn•tation is t o be adopted rath er t han on t> whid1 
will partly <iPstroy th e' e ffeC't of onC' of them. 

lf the inte rpretation put upon section 23 (4) of Act No. 38 
of 192i is adopted, it follows that the effect of section 10 (1) 
in respect of an~· dispute affecting the administration or 
distribution of a Natiw <.'state' is entirely. des troyed. As was 
said in Rhula. 's C'ase (s upra ) the Legislature• is pr<.'sumed to 
he consiste-nt with itsC' lf. 

lf section 23 (4) take's away the rights conferred by section 
10 (1) then thC're would be inconsistency. 

In the course of its judgment in l\fohulatsi's case the Court 
said:-

" lt will he uot t>d that t he sub-section refer s specifi cally 
to the Native Commis<; ion er and not the ~ative Commis­
sioner's Court, wherea s sub-section (5) relating to claims nnd 
disputes arising out of t lw ndmini stration of an~· <.'State of 
a deceased Native, whe re any party to such a claim or 
dispute is not a Native, specifically provides that su ch <> hall 
he clec idt'd in an ordinar~· Court of compPtent jurisdiction . 

It seems clear, therefo r<', that ' Native Commissione r ', as 
used iu ~ub-seetion (.t) m<.'a ns the Native Commiss ioner 
acting in his administra tive rapa C' it~· and not the Court 
of the Xative Commissioner. 

This conclusion is pl aced hc~·ond doubt h~· th(' provis ions of 
seetion 2 (3) [the secti on intended to he r efen C' d to is 
eddently ~ (3), for th nt is the section whi ch empowers the 
Native Commissioner to dC'tennin e the issu e] of tlw regula­
tions for the administration of N a tive E sta tes framed undPr 
, .,d ion 23 of thP Act and publ ished nnd(' r Gove rnmen t 
Xotice No. 16G4 of 1929, which lay dowu tha t in tlw ca s<> 
of a dispntP the l\Tatir(' CommissionPr shall ~;nmmon lwfon· 
him the parties and such witnesses as h i' m a y considl' r 
1li'CI'ssclt·y and shall sununarily and without pleadin gs dPtPI'­
mine the is<>ue; ancl also hr the spt>eial prm· is ion for a ppC' als 
contained iu the eondnding portion of sC'etion 2:~ (4 ). " 

No one can quarr(' l with the eOJTPctnPss of thl' conclusion 
arrived at hy the Court tiln t tlw t Prm " Na tive Commi:-;­
sionPr " in s~ction 23 (4 ) mean s t ht> N a t ive Commissioner in 
his administrativt> c·apaC' ity and not t hC' Court of th o Nativ<' 
Commission('I'. hut whe re we, wi t h rpsp('C't, di1-wg r<'C' wi t h our 
siste1· Court is that that c-oncln ~>i on IIP<'t'ss:ll·ily Px c-lndPs Uw 
jurisdiction of the Nativ <' Commiss i01wr 's Court 

SC'c·tion 2:3 (4) provides onc• means of st•ttling the dispntt•s 
or claims in question , lmt th C' rC' is no JH<'Slllllp t ion that 
lwc·ause a statu(' provi<l<'s a spC'c ia l J'(' lllt>dy for tlw infringe'-
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ment of a right confern•d by the statue that other remedies 
are tltereby necessarily excluded (Coetzee v.~. Fick and 
Another, 1926, T.P. D., 213). 

In the Case of )luggleston t•s. Young (1919, C.P.D., 110) 
it was held that notwithstanding the interpleader procedure 
laid down by the ::\lagistrate's Court Act, No. 32 of HHI. 
a claimant is not deprin•d of his Common Law right to sue 
the )lessenger for the return of his property. Head in the 
light of these decisions it seems clear that the remedy open 
to a Natin• to im·oke the aid of the Court of a Native 
Commissimwr set up by section 10 is not excluded by the 
speeial prm·ision for the settlenwnt of disputes regarding 
~ative Estates by the Native Commissioner in his administra­
ti\·e capacity in ;ection 23 (4) of the Act. 

lt is to be noted also that section 3 (2) of Government 
.Notice 1\o. 1664 of 1929 prm·ides that whenever it shall appear 
to a Xati,·e C'ommisioner that it is necessary, in connection 
with any propt>rty in an t>state falling to be administerc>d 
according to Native Law and Custom, that an inquiry should 
be instituted to determine the person or persons entitled to 
such propert~·. he may call before him any person who may 
be able to furnish information in regard to the proper 
distribution of such property and, after hearing such persous 
as he may fonsider necessary, shall give directions for the 
distribution thereof. This sect.ion is clearly permissive and 
not imperati,·e . 

The discretion lies with him as to what number of "·itnesses 
and which part:eular witnesses he is going to hear and the 
parties have no control over him in that respect. The Native 
Commissioner may take the initiative in 'instituting an 
inquiry, but he is not bound to do so. lt is only in the 
ease of a dispute or question arising that the provisions of 
section 3 (3) of the regulations come into operation. and 
this lays down the manner in which the mquiry IS to proceen. 
The Native Commissioner has a certain duty imposed upon 
him anrl he is told how to go about that duty. 

" 'Vhere the prescriptions of a statute relate to tlw per­
formance of a public duty and where the im·alidatwn ot acts 
done in neglcet of them would work serious general incon­
n•nience or injustice to persons, who have no control over 
those entrusted with the duty, without promoting the essential 
mms of the Legislature, such preseriptions seem to be generally 
understood as mere instructions for the guidance and govern­
ment of tho~e on whom the duty is imposed, or, in other 
words, as directory only." (l\laxwell, on the Interpretation of 
Statutes, 7th Edition, p. 321. ~ee also Dnel vs. de Bruyn, 
1918, O.P.D., 23.) 

[ t would seem then that the use of the word " shall '' in 
line three of sub-section (4) of section 23 of Act No. 38 of 
HJ27 is merely dtrt><"tor.Y imposing a public duty on the Native 
Commissioner, and section 3 (3) of Government Notice Xo. 
1664 of 1929 instructs him how to go about that duty. 

But it does not follow that because provision is made for 
an administrative inquiry that the parties to a dispute are 
hound to submit that dispute to such inquiry. There is no 
provision in the regulations for compelling the parties to 
submit to an inquiry. 

In the absence of such provision either party surely has 
the right to demand that the matter 11hall be submitted to 
the decision of the appropriate Court. 

Bearing in mind the various decisions of the Superior 
Courts to which reference has been made, we are of opinion 
that, while it was the intention of the Legislature to sPcurtl 
the expeditious and efficient administration and distribution 
of the property in a Native !•~state by as simple and inexpen-





sive a. procedure as possible , it was not the intention of that 
body hy making r egulations in that respect to close the doors 
of a Native Commissioner's Court to any Native litigant 
!W \ 'O only in t hose matters. exce pted by section 10 of Aet No. 
;3~ of 1927 and that, as a consequence, a Native Commissioner's 
Court ha s jurisdiction to determine a matter falling within 
the punipw of sub-section (4) of :o:ePtion 23 of the Native 
Administration Act (Ad. No. 3R of 1927). 

CASE No. 34 

JOHN and HARRIET DUBE vs. SIMON DUBI:. 

KoKSTAD: 12th October. 19:36. 
President. and l\Iess rs. J. 
1\Iemhers of the N .A.C. 

Before H. G. Scott, .l!.:sq., 
Addison and G. K enyon, 

Interpleader- Duty of Nutive Commissioner is t o dPcide 
tchethcr or nut property atfacl1ed is e.rccn tab le and not 
whetlwr u:arrmd of execution is va lid- Institution of 
interpleader JtruCI~edinos is admission uf ralidif)J of -writ. 

(Appeal from ~atiye Con11nissioner's Court. l\fount Fletcher.) 

(Case No. SO of 1936.) 

In UJ:34 Simon Dube brought an action in the Court of the 
Nati,·e Commissioner , l\Iount Fleteher, against John Dubn 
for certain grain , bullets and a wallet. Han·iet Dube was 
granted permission to interYene as eo-defendant and in a 
counterclaim (·!aimed from Simon Dube , in f er alia, deliYery 
of certain fiye cattle, one horse, and eighteen sheep belonging 
to the esta t e of the late Andri es Dube, of which she was 
sole heiress by will. 

The N atit·e Commissioner dismissed the claim in conventiOn 
with costs and granted absolution from the instance with 
costs on the counterclaim. An appeal and cross-appeal were 
noted to the Native Appeal Court, and that Court on thfl 
6th February , 19:36, di smissed the appeal of Simon on the 
claim in convention and allowed the appeal on the counter­
claim and ordered defendant (Simon Dube) to deliver to 
Harriet Dube, to be held by her pending the appointment of 
an Executor to administer the Estate of her late husband, 
five head of cattle or their Yalue. £25, one horse or its ,·alue, 
£10, and five sheep or their yalue, £2. 10s., and 6s. !1d. value 
of wool of sheep. 

On 18th F ebruary , 1936, a warrant of executiOn was issued 
for £54. 12s. 9d. in respe(·t of the judgment debt and eost s 
and certain four t een head of cattle were attached by the 
)Jessenger of the Court at various kraals 

Simon Dnbe has now issued an interpleader action as 
agent and representatiYe of the tmd"rmentioned elaimants :-

Alton l\ftchengu, in respe<·t of 1 black and white hoif<'r . 
Nelani Mpeta , in respeet of 1 red heifer tollie 
l\Ibizo Dube, in respect of 1 red cow, white along baek: 

1 red and white lwifer. 

1\Igobozi Ngcaza, m respect of 1 brown heifer . 
.Makeke 1\Iphakachane, in respect of 1 blaek and white 

tolli~..>. 
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TIH• re);pondcnts proceeded to lead e,·id<'nee, and at thH 
close of t.heir ease the attorney for claimants applied that the 
eattl<> be d<'clared not ex<'cutahle on the ground that thH 
judgment ol' the Native Appeal Court was for five h<'ad of 
eatth• and not for thirte<'n head , and further that the judg­
ment was not for fiv <' specific head of cattle, and that Harriet 
Duhe could therefore not vindicat<> thes<' cattle. The 
rospondent's attorney contended that the cattle should he 
declared executable as , apart from the judgment for five 
head of cattle, th<' ref;pondents in<·nrrPd heavy <'x penses In 
eonnection with the original case and all cattle disposed of 
by Simon Dube could h<' attaclwd to satif;f~· the judgment 
including the eosts. 

The Assistant Native Commissioner declared the cattlt 
not executable with costs and gaYe the following reasons:-

Fads found proved: 

(1) That the respondents obtained judgment in the .r-<ative 
Appeal Court on :lrd February, L9:l6. against Simon 
Dube, amongst others, for fi,·<' head of ca ttle or their 
value, £25. 

(:!l That on this judgm<'nt a writ of execution was iss11P.d 
on the 18th February, 19:l6. and amongst other cattle 
attached the six head forming the subject-matter of 
the prese nt di spute were attach<'<l. 

(;3, That on 8th April, 1936, this Court in Case No. 79 f :3o, 
against which judgment an app<'al has been noted, 
deelnred certain four head of cattle to be exeeutahle. 
According to the evidenee of Deputy-Messenger, Elijah 
Nqodi. one heai'lt was attached at the kraal of tllf· late 
Andries Dube, making fin' head in all. 

Uensons for Judumrnf. - ln view of the findings in (1). 
(2) and (3) the Court holds that on!~· five head of eattle 
could have been attached and no more and all attachments in 
excess of this number , whether they be estate stock or not are 
not valid. In the original acti~n the respondents should 
ha,·e claimed thirteen head and not fiv e as first respondent 
admitted in his examination in chief. The Court acc·ord­
ingly declared the cattle non-executable with cof; ts. 

Against this judgment this appeal is brought hy Harriet 
Dube only 

The As,;if;tant Native Commissione1 appear:-. tu hav<• mis­
construed the position. Hi-. duty wax not to clt:"ci clP whether 
the attachment was or was not valid, af; that wa:-; not in 
question. His sole du ty was to decide whetlwr or not t ll<' 
stock attached was or was not the property ol' the daimants 
and whether , for that r<'ason , it was or was not liahle to 
<'xecution. 

The claimants h.v entering: interp!Paclt>r proceedings nlllst 
h<' taken to ha,·e admitted th<· valiclitv of the wrii and tlw 
Assistant Native Commissioner in <h·~·icling that the stock 
was not <'X<'cutable for a r<'ason other than t hat it h<'lon!!ed 
to the claimants went hevmi<l what he wm; axk<'d to <i<><"i<i<> . 
The l\fesspnger was fnrni s!JPd wiUt a warrant of <'X<'<·ntion 
rPguiring him to levy a snm of £54. 1:2s. !ld .. and hP was 
entitl<'d nnclN that warrant to nt.tach snflieient stw·l> to 
realiz<' that smn 

ThP appeal is allowed with <"ost.;;, thP judgnwnt in the 
Conrt below is Het aside, except in HO far as the heast da i IIIPd 
hv N elani l\Jpeta is con<"ern<'cl. and tlw r<'<·ord retunwd tn 
oi·dpr tliat th<· actual claimant;; may. if so a(h·is .. d, lead 
e vidence on their claim and thPreaftPr for a fr<'~h judgmrnt 
to hP <'11 t<'rPd. 
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CAS~<.: No. ail. 

MTIYELWA MBULAWA vs. MAXESIBE MANZIWA. 

Ponr S-r. JoHN's: 11th February, lH:~G. Before H. G. Seott, 
~sq., and Messrs. E. F. Owt>n and M. Admns . .Members 
of the N.A.C. 

Adulterine child-J>ondo cw;trHn-Crlll/tof unr!Pr nlltJ t:ircum­
.~tanl"es inherit p-ro peTty u/ his mother's h usl;onrl-1'hr• 
illegitimate issue of hu.~honrl l'nn ho1CPt"Pr inherit 111 

absence of leoitimate mole dtildrPn. 

(Appeal from the ('ourt of NativP Commissi011er. Port 
St .• Tohus.) 

r Case i'i o. 48 of 1 9:1!1. l 

The plaintiff elaimed from defendant eertain -,toek, gram 
and pots, and in his particulars of c-laim allc>ged, inter aliu, 
that he is the son and heir of the late :\Ienziwe )lbulawa. 

Defendant in his plea denied that plaintiff i~ the son and 
heir of thl' late )(enziwe, and says that during tlw subsistenc·t• 
of l\lenziwe's marriage according to NatiYe Custom with one 
)lagxiyana the latter committed adultery with one Ntlafunga 
and hec:une pregnant by him. as a result of whieh plaintiff 
was horu. 

\Vil en the ease eame on for hearing it was agreed that 
the issue as to the legitimacy of plaintiff should he takt>n 
first, and the defendant led evidence to prm·e his allegation, 
and put in (by consent) the record of a ciril action tried in 
the Court of the Resident }lagistratt>, XgqeiPni, on 22nd 
March , 1904, in which l\Ienziwe obtainPd damages against 
Ntlafunga for adulter~· with }lagxiyana. 

Plaintiff'~ attorney. without c·alling Pvidenee to rebut 
defendant's eYidence, applied for judgment :suhject to evi­
dence on other points on the ground that plaintiff is tlw 
heir, e\·en if held to be an illegimate son of :\fenziwe's wife. 
since under Natin• Custmn he is the son of his fatllPr the 
late )fenzi we. 

The Nati,·e Commissioner gave the followiug ruliug, with­
out deeiding the question of fact as to plaintiff's if'gitimac.'· 
or illegitimacy:-

"In the opinion of this Court the plaintiff is t he heir of 
the late l\Ienzi we." 

Against this ruling an appeal has been noted " on Uw 
grounds that the said judgment is wrong an1l had in law 
and contrary to Pondo Custom". 

It. has frequently been hPld by this Court that mere!~· tu 
say that a judgment is wrong and bad in law and c·ontnlf~· 
to custom is uot a compliam·e with HulP 10 (/J) of Go,·prn­
ment Notice No. 2254 of 1D2R. which l"<'quiJ·es that the 
grounds of appeal should hl• elearl.v and spPcificnllr statPd. 

As, howe\"er, the Court was eoi!C"<'rnell with thl' 011<' iss1w 
only, it is considered that for the purposp of this c·aso th<'rt' 
has hPen sufficient compliance with tlw HulP quotP<L 

The point of NativP Custom at issne haviug lwPll put to 
the Nati,·e AssPssors they statP : -

" According to Pon<lo Custom an ad11ltPriur• c:hild of :• 
mnrril•d woman can never in a ny eirc·nmstaneps inll('rit thP 
property of hPr hushand. 
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" Even if the child has been brought up at the husband 's 
kraal and dowr;\' paid for him from that kraal he cannot 
become heir. 

" If thP child is the illegitimate issue of the hu sband, even 
if fetched from elsewhere, he can inherit in the absence of 
legitimate male chi ldren." 

This opinion is in co11formity with the case of Nomboxula 
Umgcuka r.s . .Mclinwa Posiwe, 1930. N.A.C. , p. 15, and is 
considered bv this Court as a correct statement of Pondo 
Custom. · 

The appeal is allowed with costs, the ruling of the Native 
Commissioner is set aside , and the case is sent back for such 
further ac-tion in the NHti,·e Commissioner's Court as the 
partiPs mar dcsir<•. 

CARE No. 36. 

MANYANGWENI MKUPENI vs. MARWEBA NOMUN· 
GUN Y A and Others. 

PonT ST. JoHN's: 4th June, Hla6. Befor~> H. G. Scott, Esq. _ 
President, and )Jes~rs. E. F . Owen and .J. H. Nicholson, 
.i\fembers of t he X .• -\.C. 

Damnyrs, r'laim for , by 11/IIIWI"ried girl- Forci!Jl r a/)(lllcfiurt 
and seducl ion-FaillN"r• t o oU-"'1'1"1' " Tu·ulu f'u s fom -
" ~Ytlonze ". 

(Appeal from Xativ~> Commissioner's Court, Tahankulu.) 

(Cas.e No. 248 of 1935.) 

The plaintiff. au unmarried !Zirl a11d a minor , duly ao.;~isted, 
claimed from the threP defendants jointly and se\'erall~· , the 
one pa,ving the others to be absoh·ed, the sum of £25, less 
£3 paid on aecount , as damages for forcihl e abduC"tion and 
;,eductioH. 

The Assistant Native Commissioner entered j11dgment in 
favo u1· of the defendants, holding that this was an ordinary 
ea~e of " Twala " accordi11g to Native Custom. 

Again:;t this judgment all appeal has been noted on the 
ground. infer nlin, that in the circumstance:-. disdosed ir• this 
ease the said custom of twala had bee n abused and plaintiff 
had been the victim of an assault neither sa 11ctioned nor 
f"ontemplated h~· custom. 

The Assistant ~ative Commil"sioner found the following 
facts proved: -

" Defendant :\larweha knew plain tiff l\lanyangwNri a11d 
had "1\letshaed " with he r- H e arra11ged with hi s t wo frieu<is 
Gmn-eni and Notofa (sP<"OlHl and t hird dPfPndants) :111<1 
plaintiff's aunt Mamadabasl' to twala her. Rhe wa-; taken to 
Sigxavane's hnts. where 11hc remained alone in tlw store hu t 
with Marweba all night and <·onnPetion took place with lwr 
eonsent. NPxt da.v thE> g irl was found hv l\larwPha ':; brot her 
)lbozaboza and returned to hPr aunt's kraal. A report was 
made to plaintiff's father, who was fi ,·ing at another lu aal , 
and he pr(){'eedt>d to Mbmmboza's luaal and de ulari<l <'rl 
damages. A beast was paid and also a goat for the twala ". 
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E,·eryon<> of theo.e facts, except the payment of the beast. 
was denied hy plain ti ff 's witnesses, and it is clear that th<: 
Assistant ~ ative 9ommissi_m~·er nnreservPdly accepted the 
defenc<' endence without g ivm g any reason for disbelieving 
plaintiff's witnesses. In doing so he committed an e rror as it 
was hi s duty to weigh carefully the evid ence of the tw'o set s 
of witnes . .;;es, and if he found he wa s unable to beJi e,·e one set 
to ha\·e g iven his r easons foi· r ejecting their ev idem·e. As he 
had not done> so, this Court is in as good a position a s he 
was to judge the \'aln e of the evidence. 

A perusal of the record di scloses the following fal'ts:­

That on the day in question plaintiff was in a hut about 
dusk with two other women, l\lamadabase and l\1 antuka , when 
the three defendants came in. First defendant ca lled 
l\Iamadahase out and the other two then ca ught hold of the 
girl an<l took her out, and when th e~· got tq the stock kraal 
first defendant caught up to th em. At this point there comes 
a di,·ersion in the story of t lw plain tiff and the defendants. 
Plaintiff says .<; he was forcibly taken to ~otshekete's kraal 
where the second a nd third defend a nts held her down while 
first defe nd a nt had connection with her and that this 
happened again t he following morning. The defendants say 
she went qui te willing ly and when they got to the kraal first 
defendant remained a lone in the hut with her an d he t hen 
had connection with her with her full consent . The next da\' 
the three 'defendants went to a heerdrink leaving the plaintiff 
with one No,·ela . On their return they fo und l\Ibozahoza , 
first defe ndant 's e lder brother , who said he wa~ looking for 
the girl, and took her away. The three defendants left the 
same day for Cweraland a nd did not return home. First 
defendai;t admi ts that he did not ask the g irl 's permission to 
twala her , nor did he report the t wala to her fat her as is 
r equii·ed by custom, and in fact he did not ca iT~· out anr of 
the essentials of the Custom of twala. He did not even report 
to his elder brother, Mhozaboza, that he had ca rried off the 
girl in order to marry her . The flight of t he three defendants 
to Cweraland shows t ha t they were afraid of t he consequences 
of their act a n d that they did not wi sh to face the inquir.v 
which the~· knew was inevitable. 

\Vhile it is r ecogni zed tha t the custom of " twala " is »till 
large!~· practi~ed among the natives, thif; Conrt is not 
prepared to countenance its nse as a cloak for forcing un­
welcome attentions on a patent!~· unwilling girl. It if; true, 
also, that in eases of real "twala " the girl does make a 
show of r esistan ce as to appear to go too willingly would be 
regarded as a disgrace but in such cases it is ahnt~·s shown 
that the resistance is not serious. 

In the present case the first defendant adm 1ts in hi s 
evidence that he knew the rzirl did not want to marry him as 
she had another lover. He does say that h e was in love 
with her and sh e with him , hut if this is so whY did he not 
ask her permiss ion to twala her? 

That the plaintiff was not willing to he twalacd ii'> 
ev idenced by the fact t hat her father made a demand for ten 
head of cattle as damages and that she herself had broug ht 
this action. 

It is suggested that the ease was settled hy payment of th•• 
one beast by Mhozaboza , but it is clear that that was not so. 
because the plaintiff's father di stinctly stated at t he time> that 
he was accepting it as "Ntlonze" only, and not in settiPmPnt 
of the damages. 

The record of the case does not disclosP wll<'th<'r Native• Law 
or Common Law was applied, and the pleadin gs only t e ncl to 
ob.sc·ure the position. 
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'l'ho plea .to the summons was that the' girl had been 
twalae<l, whi<"h would be no defence in an action under 
Commo1~ La~ where the girl was not ~ consenting party, and 
the notH·e of appeal states that tlw JUdgment -is contrarY tn 
:'\atin• Cu~-:tom. · 

l11 thi~-: ca.»e, however, it is an unmarried girl who sues. 
Rlw would have no right of action under Nati,·e Law but 
would hav.e one under Common Law. As no exception was 
taken to the summons it follows that the defendants accepted 
the position that Common Law must be applied. 

In the opmHJn of this Court tlw Assistant Natin• 
Commissioner erred in finding that this was an ord-inarv case 
of twala and that the girl was willing. The defendant; have 
been guilty of a serious assault on the plaintiff for which she 
i~ Pntitled to be compensated in damages. 

The appeal is allowed with co~t~. and the judgment in the 
Court below altered to one for p.aintiff as pra;r.ed, with Posts, 
against the defendants jointlv or sPve rally, t.he one paying 
the others to he absoh·ed. 

CASE No. :J7. 

MBON I GULENI vs. NKANTOLO MARINQI. 

PanT ST. Jon:.-.'s: :~rd June, 193G. Before H. G. Scott, 
Esq., President, and :\Iessrs. K F. Owen and J . H. 
Xieholson , :Members of the X.A.C . 

. !IJ.~olution judgment- D efendant is entitled to cost.~ unless 
good cause shown for depririno him thereof. 

(Appeal from Native Commissioner's Court, Port St. Johns. ) 

(C'ase No. 32 of 193;).) 

The appeal in this case is solely on the question of cost:-~. 

Plaintiff sued defendant for the dPlivery of a ce rtain 
beast or its value, £4, alleging that during or about the 
winter of 1931 he had agreed with defendant to delive r to 
him six sheep in exchange for a certain brown heifer. The 
plea was a general denial. 

After hearing the evide nce, the Acting Native Commis­
siL•ner entered a judgment of absolution from the im;tancP 
an cl made no order as to costs. 

The appeal :s on the ground that thc> Aeting Native Com­
missioner erred in making tlw order h c> did, thns punishiug 
the defendant, who successfully resisted the claim pref<>rred 
against him. 

Tu a written judgme nt t h E' Ac·ting Natin• Commissio1wr 
says:-

" I was rlissatisfied with the ma111JPr in which hoth parties 
gave their evidence .. . , T ea uuot bring mysplf to heliP\"P 
that thPrc> was in fact no transaction wliatPveJ' between the 
parties and that the whole of plaintiff's c·lai m is e utirPly 
without foundation, hut hP ha s not sntisfiPd Ill<' t hat hi s 
account of what oPcnrrPd is true or that his claim is just. 
Again. l am not satisfied with clcfc>ndant' s witnessPs. T fPPI 
conviiH·ed that there was somC' transac·tion betwc•e u tho 
parties, but what , T ca nnot cliscoveJ·. In these circu msta n1 ·Ps 
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l am not prepared to gin• judgment for either party , par­
ti(' nlarly as it appears that there is other evidence which 
might have been placPd before t he Court ... as the plaintiff 
has not sati~fiPd me that his claim is tnw and just and as 
I do not beliPV<' defendant's denial that any transaction 
whatcn~r took place, absolution from tlw instance will hP­
granted with uo order as to c:.:osts." 

After the appeal was noted th'~ Acting Nati,·e Commis­
sioner added the following reasons:-

" In rcply to the notice of appeal, my judgment did not 
depend upon a successful opposition by defendant of plain­
tiff's claim. If this had been so, judgment would have becu 
Pn tered for defendant. I came to the conclusion that there 
had been some transa('tion between the parties, that plaintiff 
had, and defendant had not , performed his part, but what 
the transaction was I was unable to decide. Tn these cir­
cumstances I did not feel justified in entering .in<lgmeuL for, 
or awarding costs to, either party." 

The additional reasons furnished by thl' Ac:.:tiug Native 
Commissioner are somewhat inconsistent with those given 
in his writte n judgment, for in the latter he says he was not 
satisfied that plaintiff's account of what had o<·curred was 
true or that his elaim was just. If he found that plaintiff 
had carried ont his part of the contract then his difficulty 
in ascertaining what that contract was is not understood. 
Be that as it may, the Acting Native Commissioner was 
nnable to decide who was telling the truth. In the ease of 
Forbes l's. Gola<"h & Cohen (1917 , A.D., 559) the Appellatt> 
Division held that the proper course in such a l'ase is to 
~ra nt ah'iolntion from the instance with costs. 

[n the present case the plaintiff failed to pmve his ease 
and no good reason has been shown for depriving defendant 
of the costs which would ordinarily follow thc cvent. 

The appeal is allowed with costs, and thP judgment in the 
Court below amended by striking ont the words " 110 order 
as to costs " and substituting then•for the worrls " with 
costs ". 

CASE Xo. 3R. 

MACEBO GXUMISA vs. SIDUBEDUBE and 
MNGAWOMILE. 

Ponr ST. JOHN's: 16th OetolJL•r , 1H:36. Before H. G. Sr·ott , 
Es<j. , President, and l\Iessr s. H. Nouriif' and C. P. Alport , 
1\lemlwrs of the N.A.C. 

Procednre-.-ld11lfery- Qnantnm of pmnf ---FJ~Jid,•n 1·r- TT ncr11·­
roborrzfed, insu.ffirient-1 rrelerrrnt- lnrrrlrn issil1lr•. 

(Appeal from Native Conunissic n<' r's Court , Biza1w .) 

(CasP No. 1:38 of 19:35.) 

This was an action for damages for adultery. In his 
particulars of claim plaintiff alll'gf'd that at divl'l"s ti!IH'S 
and places, more espPcially during the year 19:1~ , the 
defendant SidubeduhP committed adultc'T with his 
(plaintiff' s) wife l\ladlomo, as a result of whi~·h s h<> IH•ca rn<> 
pregnant and gave birth to a maiP <"hild, of whieh plallltifl" 
alleges defendant is the father. 
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The adultery was denied by tlH' defendants. After certain 
e\·id<'nce had been led for the plaintiff the following note 
a PJH'a rfi on tlw reeord: -

" l\lr. i\lcLeod intimates that he is tendenng to-dav 
e ,·idcnce of subsequent acts of adultery and is not prepared 
to offer any c\·idPnce to-day. The Court records that no 
llla.ttl•r what e\·idencP is recorded about subsequent intimacY 
after the birth of the chi ld does not prove that defendant is 
tlw father of the child, as made out in the summons, and 
furthl'r that the Court records that further evidence of 
intimary subspquent to the birth of the child will not affect 
its derision , and in t.lw absence of further evidence of 
adultery prior to the pregna nry of the woman. .Mr. 1\fcLeod, 
in Yicw of this ruling , does not propose to rail further 
e \·ide nee hut has e\·idencc of suhsNJUent intimacy avai lable . " 

The Native Commissioner therPupon entered judgment- of 
absolution from thP instaure with costs, and against this 
judgment an appeal has heL'n noted on tlw fo llowin g 
grounds:-

1. That the Nati,·e Commissioner \\Tongly rPJeetecl 
material e\·iclenl'e in suppo1·t of tlw plaintiff's ease. 

'2. That the e \·ide uee adduced in support ol plamtiff's 
daim is sufficient to warrant the Court in gi,·ing judg­
me nt for the plaintiff unless aud until the defendant has 
acldtwe-d satisfactory e \·idenee to disprove tlw testi­
mony adduced by plaintiff . 

The only witness in regard to the adultery which resulted 
in pregnancy and the birth of a child as alleged in the 
s ummons is the plaintiff 's wife. She sa~·s that when she 
found she was pregnant she took the pregnancy to one 
Nobula, accompanied by first defendant and others. being 
persuaded to do so by Blari and N obu la (it is Hident that 
someone else than Nobula is intended , as it is not likely that. 
hP. would persuade the woman to take the pregnancy to 
himself). She goes on to say that she at first denied t hat 
she was pregnant, but when it was obrious that she was 
s he named first defendant. [f this is true, it is strange that 
she rlid not mention it to plaintiff's brotlwr, K're nqe. The 
latte r says that the first time he knew that first ddr1ulant 
was the father of th P child was when plaintiff told him of 
it after his return from work some two ~'ears or more after 
the birth of the child. He savs also that the woman had 
refused to tell him. Plaintiff 1n his evidence savs that hi s 
"·ife wrote and told him that the people at home 'told her to 
say that it was Nohula who was responsihk and that the 
pregnancy was actually taken to him. No mention of first 
rlefendant wa~> apparently made in this letter. lt is diffirnlt 
to understand whr she shonld not havP donP so for. if IH·l· 
c,·idenre is to he helieved. she wa8 not trying to shield him. 

It is to he oh-;erved, also , that Madlomo did not say when 
and \rhere the adultery with first defendant. which forms 
the basis of this claim,· occurred. She makes th(' ban• Rtate­
ment that she committed adnltPry with him . 

Macl lomo , Kwenqe and Qolwl'ui (Macllomo' s fathl'r) all J.;:tVe 

evidence as to the catching of first clefPndant in thP act of 
adultery with Madlomo , but these acts all oc·cHrred nftPr 
the birth of the child horn as a result of tiH' prrgnanC':V 
referred to in the t.nmmoll!t. 

1t must be apparent that at the time s ummo11s was iHsncd 
the plaintift' must ha,·c known of these eatchPs. and it is 
s ignificant that no d:1illl in regard to them was made 111 

the summons. 
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It was ~ought to call e\·idence in regard to tlw subsequent 
acts of adultery , pre~umably as corrohoration of .Madlomo's 
evid!.'Hc·c in regard to the pregnancy, but the Native Com­
misl-iion!.'r refmwd to allow this to be done and we are of 
opinion that he rightly rejected this ev~dence: The allegation 
in the summons was that the pregnancy was the result uf the 
intereourse in 19:32, which actually was ascribed to Nobula, 
and tlw fact that defendant had connection with her after 
birth of the child, if he did do ~o, is in no sense proof that 
he had l'onnP<·tion with her prior to that event. The 
a~mis~ion ol' that evidence would have seriously pre>jud1ced 
hnn. 

Having alleged that the intimacy occurred at a certain 
time, evidence of intimacy subsequent to that time was 
irrelevant in the abs!.'nce of an~· allegation in the t'ummons 
111 regard therpto. 

In thP opinion of this Court the N atiYe Commisswner 
rightly regarded the evid!.'n<·e of Madlomo with suspicion, 
and as her evidence was entire!~· uncorroborated he was, in 
the <·ircumstances of thi:-; case, justified 111 entering a judg­
ment of absolution from the inst;1ncP. 

The appeal is di~missed with rosts. 

CASE Xo. :3!:J. 

SIGXAMAMA NGQONDI vs. GRIFFITH GXARA. 

PouT ~T. JoHN's:. 15th Actober, 1936. before H. G. Scott, 
Esq., President, and )lessrs. H. Nourse and C. P. Alport, 
)!embers of the N.A.C. 

Dunwues for Assanlt: A.wanl uj reasonable.-R etaliation does 
not cause Plaintiff to be in pari delicto. 

(Appeal from Nath·e Conunission!.'r's Court, Libodt>.) 

(Case No. 150 of 1934.) 

The appellant has appealed against an award of £30 as 
damages for an assault upon the respondent (plaintiff in the 
Court below) on the following grounds:-

1. That the Native Commissioner should ha,·e grantPd a 
postponement on account of th<' absence at the Trans­
vaal Gold )Iin<'s of the ddendant who has now returnc>cl. 

2. That the parties in this ease were actually in pari delicto. 
:3. That the damages awarded arc !.'XC!.'ssive. 

The first ground of appeal was abandoned hy appellant's 
attorney. 

Ln so far as tht' se('OlHl "l'OUnd of appeal is concerned, thi~ 
Court is of opinion that the parties werP not in Jllll'i delicto. 

The evidence on record shows that defendant wax th<' 
aggressor. 

l t is true both parties were prosP<'llkd fo1· afl'ra.v: hut tlw 
fact that the plaintiff was only repnmmHll'd ~nd du>charg<•<l 
while defendant was finPd £1 or in d!.'fanlt of payment two 
weeks hard labour indi<·atl's 'that tll(' Conrt did not tak<' a 
serious view of pldintiff's part in the affair. 

Even if plaintiff did retaliate h~ st~·ikin~ def~ndant a ftcr 
he had himself been struck, he was JUStified 111 domg so. 
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In rPganl to thC' third ground of appeal, it appears from 
the PYidence of the District Surgeon \Yho treated plaintiff 
that lw was snffpring from a SC'alp wound three inche;; in 
IPngth on the left sidC' of the forehead and that the wound 
was through the scalp and the skull fractured. This wound 
lwa led after a hou t two weeks. F'on r months later plain tiff 
stiffpred from s<>ver<> headaclws and wa s treated in the Xtlaza 
Hm;pital, wherl' plaintiff says lw was detained for three 
months. Aft<'l" that he was again tr0ated ln· the District 
Sn rgC'on who ~->a;rs pia i uti ff is snff<>ri ng from tn1nm ic-neu rosis, 
whi<'h is generally permanent, and that he would not pass hin. 
for work on the' minC's, and in his opinion hC' is unablC' to 
stand any physical or mc>ntal effort and that he is reall~, 
incapable of work. He goes on to say that plaintiff can do 
<"<Hmal labour, hut only for short periods , and he places his 
disability at 60 pN cc>nt. to iO per !'ent. The> plaintiff paid 
£~. lRs. for medica I attention. 

It is dear that the> blow originally deli,·ered was a se\·ere 
one>, as it frartured the skull, and the weapon used. a knob­
kerrie, was a dangerou s one. As a. con <.:equence of this injury 
plaintiff is prc>!'lnded from seeking work on the mines, and 
his earning capacitr in other spheres of labour has been YPr~· 
matc>rially reduced. 

It appears also that he will never rPgain his full Yigmir, 
<~lld in these circumstances tlw Acting .\ssistant Native Com­
nti,siouc>r awarded £,50 damages. 

:'\ow, wbate,·er ma~· be the view which thi;; Court might 
han• taken had this casC' <'ome before it in the first instance. 
the Qtwstion now lwfore it is whether it should interfere with 
the finding of the Court below b~· reducing the amount of 
damagc>s awarded. The Court, on appeal. will on!~· interfere 
\Yith tlw discretion of a nwgistratC' in awarding damages if the 
Court considers that the amonnt awarded ;s gross]~· excessi,·e 
or that the ma~istrate, in arri,·ing at the amount , was nndnlv 
inflnenct>d by fac·tors which should not haYe wc>iglwd with 
him (Tothil( 1·.~. Foster, Hl25, C.'P.D., 857). Tn t he THC'sent 
<·ase this Court is of opinion that the damage~ awarded are 
not so unrPasoitahle or excessire a . .;; to justif~· it in reducing 
them. 

CA~E Xo. -lO. 

NOM T EBE and NOMHLANGENI vs. MZUMBE 
MHLATYWA. 

PonT ~T. J<mx's: l;ith October, 1936. Bc>forc> H. G. ~cott, 
Esq., President. and l\Jessrs. H. 1\'onr.~e and C. 'P. Alport, 
:\!embers of tlw X.A.C. 

IJIIIIIII(lf'S for A.d11.lfny-QIIr11tf11m nf proof- H,idPIIf'P ·ill.w,ffi­
riPncy nf. 

(Appeal from Kati,·e Commissionc>r's Court, Bizana.) 

(Casl' No. 2~ of HJ~(j,) 

This is an appeal against a jndgnwnt in f!lvonr of plaintiff 
(respondent) for thre<' hc>ad of cattle> or tlw1r \'alii!•, £9, and 
costs, as damagc>s for adult<'f,V all<•ged to have bPPll committc>d 
with plaintiff's wife hy first dPfPndant (Nomtelw). tlw !ii'<'OJHI 
defendant h<>ing sued as hPad of first dcf<'ndant' s kraal. 
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I•'rom tlw Pvidence it would appear that about February , 
19:l.'"i, plaintiff married by Natin~ Custom one l\lalusizini , 
daughter of NjPio, and paid as dowry three head of cattle 
and £1. Short!,\· after the marriage he proceeded to work in 
onlPr to earn money to !my a horse which was reqn ired from 
him as dowry. 

Jl:inyokoto, plaintiff's dder brother, as tlw re;;u]t of a letter 
rect•in•d from plaintiff, wPnt to sep plaintiff' s wife at her 
father ' s kraal. He says that NjPlo gave him certain infor­
mation, on. which lw tooJ- action again!'l t him before Ht>adman 
::\[dibaniso with a dew to getting a11 order on Xjelo to takP 
him (Zinyokoto) to the kraal where tlw girl was. Tlw 
Headman ga,·e Zin:vokoto an Induna, Pupa, who went with 
him to se<"ond d<'fendant's kraal, wlwre they found l\Ialusizini 
cooking. This was between 10 and l1 o'elock in the morning. 
They questiouPd her and ~dw made <"ertain replip;;., hut her 
statenwnt is inadmissiblP as l'\·idence against tlw dt>fenclants. 

Zinyokoto says that he and Pnpa t lwn went into tlw hut 
wherp first and second defendants wPrP and inquired what 
tlw woman was doing there, and that first defendant replied 
that slw was his wife. ?llkwenkwana, another witness fm· 
plaintiff, ~tatPs that about tlw time the summons \\'3>1 issned 
lw nwt spcoml defendant near his kraal and ask<>rl what he 
wa~ doing in that loeality, and that lw said he was taking 
Xjelo's girl back to lwr homP, and that he had been arlvised 
that there was troublP pending as she was someone p]se's wife. 
Tlw woman was with second defendant and was Parrying a 
bundlP. 

Tlw dPfendants dPnY absolntelv that tlw girl was ('VPI' at 
their kraal or that Zii1.,·okoto ancl Pupa came to their kraal , 
and Sl'l'on<l dpfendant denies that lw met l\IkwPnkwana and 
says hP does not P\"en know him. 

Xt>ither Xjelo nor }falusizini wei'P called, nor is there any 
P\·idenee on I'PL"ord to show hrm· long. the woman. l\Ialusizini , 
had bePn at tlw defendant's kraal. She was seen there on 
on].'· one occasion and that was in tlw daytime. E,·idt>nce 
sureh· is ;n·ailablP to :-hm1· whet her m· not :Ualnsizini \Ya;; 
liYing at tlw kraal as a wife. 

The only PYidPnC'<' on the reeord at present is an alleged 
admission bv first defendant that hP had married ht>r and 
this is denie~l by him. 

ln tl1e opinion of this Court tlw Xative Commissioner was 
not justified in finding that adulterr had been committPd on 
the \'E'l',\' scanty e\cidence on the record. 

The appPal is allowed with co~ts and the judgme nt in the 
Court below altered to onP of absnlntion from the instancp 
with cost-;. 

CASE l\o. H. 

RAFANA MBANGI vs. NJAJI MAVIYO. 

PoitT ST .• Jonx's: 16th OetobPr , 19:36. Beforp H. G. S!'ott, 
]~sq., President, and l\Iessrs. H. NonrsP anrl C . P. Alport . 
:\Iembers of the N.A.C. 

:lppeul-lFitlulmll'al from Jrrorr•cdinus of rrttornr'!J for 
appellant ill Sative Oommissionrr's Ormrt before cloM' 
of r·aRe-Notice of appeal sian erl by apJil'llunt [H~r.~rnwlly­
:l]lpellant's ntfm·nry in Appeal Oonrf ]Jf'rm!tt1•rl _to ar{/.111' 
on additional fJI'fiiiiUls of npJu•al not I'OIItrllll!'d 111 notlff' 
of approl-T>rH:nments admitted by ronsr1d-,1r11.nissibility 
-Irrruular for j11rliciol oflil'l'l' to malcr• referrnr'l' 111 l'l'fl.WIIs 
for judgment to mlltter of u:llifb no notr. afiJlf'Hrs 011 

record. 
(Appeal from NatiYe Commi<;simit>l''s (;onrt , 'fabankuln.) 
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(Case No. 295 of 1934.) 

A previous appeal in this case against a judgment in the 
Court below gra nting an order in favour of the plaintiff for 
the rPturn of his wife', l\fankanti , or alternatively the return 
of SCV('n head of cattle, less five allowed as deductions for 
the childre n born to her , was prosecuted in this Court during 
August , 1935 , when , owing to a g ross irregularity on the 
part of the pn•siding officer in the Court below, the appeal 
was allowed. The whole of thP proceedings , after the close 
of the pleadings , WPre set aside and t he case was returned 
to be tried de no,·o lwfore another judicial office r. 

In terms of this order the case was duly t ried de novo 
before a different judicial officer who , at the conclusion of 
the proceedings , entered judgment for the plaintiff as prayed 
with costs. 

Tlw plaintiff's claim wa s for the return of his wife, 1\Ian­
kanti, or tlw refund of tweh·e head of ca ttle paid as dowry, 
less fh·e head for fi,•e children born of the marriage ; or their 
\'alue at £3 each, and t ht• custody of the four smTiving 
ehil clrt•n. 

Against this judgment an appeal has now been noted on 
tlw grounds that t he judgment is against the weight of 
evidence and contrary to law. 

The notice of appeal has been signed by the defendant 
personally owing to his attorney of record in the Court below 
withdrawing from the proceedings before t he case for the 
defendant had been concluded. 

In this Court , howe,·er, the defendant (appellant) was 
duly represented by an attorney who, in the circumstances, 
was permitted to a\·ail himself of the rule of this Court 
permitting additional grounds of appeal to be argued where 
the party was not represented in the Court below. 

The appellant's attorney accordingly elected to confine his 
arguments solely to the question as to whether certain irregu­
larities had been committed in the Court below during the 
course of the fresh proceedings. His contentions, briefly 
set out , were:-

(a) That the record, No. 15 of 1924, in which the present 
appellant was the plaintiff and the present respondent 
the defendant, had been wrong!~· admitted. 

(b) That certain dipping registers which had been admitted 
by consent were of no legal evidential value by reason 
of the fact that the dipping foreman had not been 
called to testify to the relative entries. 

(c) That the presiding officer had committed a gross 
irregularity by including the following comment in 
his "Reasons for judgment ", there being nothing 
whate\'er on the record to support this statement:-

" At this stage of tht• proceedings, after a shor t adjourn­
ment , l\lr. Palmgren intimated t hat his client was pr<'pared 
to compromise and consent to judgment and the case was 
postponed. Defendant went back on th is and Mr. P a lmgr<> n 
then stated that he had no option bnt to withdraw from 
the case." 

'Vith regard to the appellant's contentio ns as s<'t out in 
(a) and (/J) abo,·e, the record clearly shows t~mt. tlw pr(_'vious 
case, Yiz., No. 15 of 1924, as well _as the chppmg_ 1:Pgrsters, 
were put in by consent of the partrcs. Tlwse ex lnbrts W<'r<', 
therefore rirrl~tlv admitted, and in so far as tlw dipping 
registers' wer~ concern<'d this Court is of the opinion that 
rt was unnecessary in thes<' circumstances for the dipping 
forPman to have been ca lled . 

7 
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W!t\1 regard to cont~ntion (c), this Court agrees that the 
pres1du~g officer comuutted a very grave error of judgment 
lll makmg refer~nce t<? a matter which does not appear in 
the re.cord, bu~ 1~ cons1ders that the appellant has not been 
matenally preJUdiced thereby as there is ample evidence on 
reeord to _jus.tify the presi~ling officer in finding in favour 
of the plnmtiff on the ments of the case. 

The appeal is accordingly dismissed with costs. 

CASE No. 4·) 

MABUKU MAQUTU vs. MGXULWA SANCIZI. 

PonT 8T. JoHN's: 16th October , 1936. Before H. G. Scott, 
!<~sq. , President, and l\I essrs . H. Nourse and C. P. Alport, 
.l\lembers of the N.A.C . 

.YtltiL'e Custom-Taking of "Xtlo nze" not conjir1ed to cases 
of ndulter11 and may be taken by force from alleg Pd wrong­
do er-C'osts. 

(Appeal from Xat ive Commissioner's Court , Bizana.) 

(Case Ko. 69 of 1936.) 

In the Court of the Native Commissioner, Bizana (plaintiff) 
sued defendant (appellant) for the return of two blankets and 
certain other articles, alleging that defendant had wrongfully 
and unlawfully and forcibly dispossessed him of them , 
alleging that he had stolen some of her peaches. 

Defendant in her plea stated plaintiff was caught in her 
garden stealing peaches and that she took from him two 
blankets as " Ntlonze " or evidence, which she contended 
she was entitled to do . She stated also that. she was willing 
to deliver the blankets as soon as he admitted that they 
were his property and that they were taken from him in 
the circumstances as above set out and handed th e blankets 
into Court. She denied taking the other articles claimed. 
No evidence was led, and the claim to the articles other 
than the blankets was abandoned. 

The Assistant ill' ative Commissioner entered judgment in 
fa,•our of the plaintiff for the return of the blankets and 
costs of suit, holding that the Native Custom of taking some 
artide from an alleged tort feasor is applicable to adultery 
cases only, and that consequently defendant was not entitled 
to withhold the blankets in question even if the allegations 
in her plea were proved. 

An appeal has been noted against thP award of costs to 
plaintiff. 

From the reeord it would appear that the blankds were 
taken on the 9th February , 1936, and summons was issued 
on the following day , and the blankets were ha ndcd into 
Court on the 24th idem. 

The Assistant Kative Commissioner, in his rea sons for 
judgment , states that it is admitted t hat defendant had 
neither instituted action civilly for the recovery of the value 
of the peaches nor had she laid a charge against plaintiff for 
the theft of the peaches. 

If any such admiss ion was made a note thereof should have 
been made on the record. No such note appears. 
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ln the course of argument plaintiff's attorney contended 
that defendant was not entitled to withhold the blankets 
and that this Native Custom is not applicable to cases other 
than adultery cases. 

It is dear from the Assistant Native Commissioner's 
l'<'asons for judgment that his judgment was based on the 
assumption that the NatiYe Cu&tom of takina "Ntlonze " 
applied to adultery eases only. '"' 

This poi~t having been put to th~ N ati.ve Assessors, they 
state unammousl;\' that the custom IS not coufined to cases 
of adult<>r.v and that " Ntlonze " may be taken by foree 
from an alleged wrongdoer. 

With this expression of opiniou this Court is in agree­
ment. 

It follows, therefore, that defendant was justified in taking 
the plaintiff's blankets if she found him committing a tort 
in her garden, a nd tlH~ plaintiff's action for their recovery 
was premature , and defendant should not have been ordered 
to pay th<:> <'Osts (see A. Kumsha rs. J,. llokolo, 193:3, N.A.C. 
40). 

The appeal \Yill he allowed with costs, and the judgment in 
tlw Court below amended to read '' For plaintiff for the 
return of thf- blanket&. Plaintiff to pay costs of suit". 

CASE No. 43. 

MFIXANI MANUNGA vs. SITELO YEKISO. 

FMTATA: 22nd. February, 19:36. Before H. G. Scott, Esq., 
Pre&ident, and .:\Iessrs. H. E. F. White a.nd H. Nours<>, 
l\lembers of the :K.A.C. 

lVidmc-Gltild of-Ownersltip-IT'hl'n dou.:ry of deceased 
htt.sband not returned. 

~Appeal from Nati,·e Commis"iioner's Court, l\lqanduli.) 

(Case No. 193 of 1935.) 
In this ease judgment was deliYered on the 12th Deeemher, 

1935, and an appeal noted on 27th December, 1935. A 
security bond for the costs of appeal signed by appellant's 
attorney for appellant and himself was filed, but tlw Clerk 
of the Court refused to approve of the sureties as sufficient. 

In terms of Hule 8 (3) of Government Noti<'e No. 2254 of 
1928, the party noting an appeal or <Toss-appeal shall give 
securitY to the satisfaetion of the Cl<>rk of the Court in the 
sum o{ £5 for t he payment of the costs of the other party. 

It ha s been ruled by this Court that the obligation to 
furnish security within twent:v-one clays of the judgment 
a ppealed again:-:t is equally binding on the appellant as in 
the case of the notice of apJwal itst>lf (Buti Xoki p.~ •• Jim 
Tshazi , 19:~2 , N.A.C'., 48), and allowed an objection to tlw 
hearing of an appeal on tht- ground that such R<'<' llrity had 
not been furnished within the period laid down. 

On inquiries !wing made it has been ascertainPd that thP 
appellant's attorney wa,; not advised hy thP Ch·rk of tho 
Court of the noll-:H'C"l'J>ia n<·<> of tiH~ seen rity h1 rnishPd. I r ad 
this been done there was ample time to havP obtained othPr 
security . The apJwllant'~:; attornPy in this Court has undP r­
taken to furnish the ll<'<"essarv s<•enritv. In thpse eireum­
stance&, and as respondent's ;ttorn<·.v ·d(JCS not ohjl'<"t, this 
Conrt is prPparPd to allow the appt-al to JH"O<"<'e<l. 
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The plaintiff's claim in the Court below was as follows:-

1. For three head of cattle or their value, £15, being dowry 
paid for one Nodabepi. 

2. For ten head of cattle or their value, £50, being dowry 
of one Nomadebevana. 

3. For a declaration of rights in respect of three minor 
children, Ntwazi, Sitoko and Sipaki. 

The Native Commissione1· entered judgment as prayed in 
respect of the first two claims but reduced the value to £3 
each, and on the third claim declared plaintiff to be guardian 
of Ntwazi and entitled to her deliver,v, and awarded plaintiff 
costs of suit. Against this judgment an appeal has been noted. 

The plaintiff is the elder brother and heir of the late Yoyo 
Yekiso, who entered into a customary union with Noleki, the 
daughter of Sikondo 1\Ikona, the issue of which were two girls, 
Nodabepi and Nomadebevana. After Yoyo's death Noleki 
retm·ned to her father's kraal, and while she was }i,•ing there 
Nodabepi was married and five head of cattle were paid as 
dowry for her. Of these cattle Sikondo disposed of two and 
one was given to him by plaintiff for maintenance of the girl 
Nodabepi, and the balance plaintiff took away with him. 

Subsequently defendant and Noleki " telekaed " Nodabepi 
and were paid two head of cattle, which they admit increased 
to three, and it is these cattle which form the subject of the 
first claim. Noleki and defendant allege that when Nodabepi 
got married her husband promised to pay six cattle and that 
plaintiff agreed to Noleki keeping the sixth beast, when paid, 
as an " isipipo" beast, and that this beast and another were 
paid as a result of the teleka. Plaintiff denies that he made 
any such arrangement, and this Court is of opinion that 
defendant has not proved that such a beast was given to 
Noleki. 

ln regard to the :;,eeond claim. it is admitted in the pleadings 
that seven head of cattle were paid for Nomadebe\·ana, one 
of which was lost or stolen shortly after rel'eipt, and that 
there hare been foUJ increase. Three of the original cattle 
and one of the increase ha\~e died and defendant admits 
responsibility for the balance of six. Defendant claims also 
t.hat he is entitled tD retain these six head of cattle until 
the plaintiff should apportion to him two head, one for main­
tenance of the girl Nomadebevana, and one for the expenses 
incurred in connection with her marriage. It is admitted by 
defendant that he arrangPd Nomadebevana's marriage without 
consulting plaintiff and consequently he has no claim for 
wedding expenses (Loliwe Xosana l'S. Gwama Dalasile, 3, 
N.A.C., 189). The Nati,~e Commissioner found on tht> evidence 
that defendant had failed to prm·e that he had maint.ained 
Nomadebe,·ana, and with this finding this Court agrC'es. The 
claim for maintenance and wedding C'Xpenses IIJIIst therefore 
fail. 

It was argued bC'fore this Court that defendant should not 
be called upon to return any eattle that arc> not in Pxistf'll<'<'. 
Now it is clear from the cvidc•nce of both df'fendant and 
Noleki that thev made no report to plaintitf of thc> clc~ath of 
these cattle until he came to daim them. It is nstahlish<'cl 
Nati,·e custom that a person holding cattle on hc>half of anotht>r 
must report their dPath to the latter within a n•asonahle time, 
and if he does not do so he is liahln to replac·c th<'lll. 

fn regard to the third c·laim, the Native Connuissioner found 
that there had bf'<'n a c·ustomarv union hc>tWl'<'n Noleki and 
defendant but that the girl Nt\\:azi, who was c·onc·c>ived as a 
result of their intercourse prior to marriage, was Lorn at the 
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kraal of the \\·oman 's father befon-' the marriage took place 
and awarded her to plaintiff. Assuming that the chi ld was 
born in such circumstanees, the question as to her ownership 
was submitted to the XatiYe Assessors who state:-

" If the \\·oman bore a child before siH.' married defendant 
it belongs to the first husband, whose dO\H.\" had not been 
returned. lt would not belong to the woman's father because 
he sti ll retains the dowQ·, nor would the heir of the first 
husha nd ha,·e to pay any <·attle, other than an isondlo beast, 
to obtain her. It makes no difference whether the child was 
born at the kraal of the late husband or at that of the woman's 
fathe1·." 

The c-ustom on the point seems elear hut, in the opinion 
of this Court, the evidence as to whether Ntwazi was born 
before or after the marriage of her parents is inconclusive. 
Noleki, defendant , and ~dabempi all testify that Ntwazi was 
born afte1· t!H.' marriage, and the only evidence in rebuttal 
is that of Sikondo, who says that she was born before the 
marriage. In the opinion of this Court the :XatiYe Commis­
sioner was not justified in entering a final judgment on the 
e\·idence led. 

The appeal is allo\\·ecl and the judgment alterecf to " Absolu­
tion from the instance with costs in regard to the elaim for 
the girl Nt"·azi ". 

'fhe remainder of the judgment is confirmed. 

The appellant haYing succeeded in obtaining a substantial 
alteration to the judgment is entitled to the c·osts of appeal. 

CASE No. 44. 

POSELO QASHILANGA vs. NTSINTSI MTUYEDWA . 

UMTATA: 2bt February, 1936. Before H. G. Sc-ott, Esq., 
President, and Messrs. H. E. F. White and H. M. Nourse, 
Members of the X.A.C. 

Dmcry-.Jrtion doe.~ not lie to coniJ•el f!O!Jm ent of ·where 
Custorn of " ukutelek'l. " obtuins- Fondomise Custom , 
Pmrfice-.clpfil'al: Addition(!/ gruund of. 

(Appeal from the Court of Nati,·e Commissioner, Qnmhu.) 

(Case No. 133 of 19:~5.) 

Plaintiff claimed six head of cattlc, or .!: 18, a~ halanee of 
dowry for hi~ si>.ter , wl10 was marriPd to l\lpakato, younger 
brother of defendant , and statP<l that thH dm\TY w:1s fixP<l at 
tweh·e head , of which six had hPen paid, and that dcft'II<iant 
ns head of thl• kraal had a!!rPPd to pay snc·h dowry. 

Defendant admitted the ma1Tiage hut dcnic-d that at the 
time l\Jpakato was an iumate of his kra al Ol' that he l}t any 
time promised to pay th<> balanc·c of his <lowry. 

After hearin!! p\·idPn<·<>. th<> Nativ.e Com•nifi»ionPr <>llten·d 
judgment for t hP plaintiff' as prayPcl, with <·ost~ , and found. 
as a fac·t that clef<'ndan t had agi'P<'d to pay tlw halanC'n of 
dowry for ~Jpakato out of the> dowry of hi~ daughtc>r, 
Nomhlopu, when she maiTiPd, that Nomhlopn lms hPPn 
married and dowry pai<l for h<>r , and that defpnd<Jut l1as 
failPd to carry out hi» agrecmPnt. 
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Against this judgment an appeal has been I;oted <"n the 
following grounds:-

l. That it is not in accordance with Native Custom for a 
?rather to agree t o pay his brother's dowry, and i.hat 
If the agreement be regarded as a common law eontraet 
then the Native Commissioner should have required 
evidence as to the benefit derived from the agreement 
by defendant and reason for his change of attitude in 
that the probabilities are in favour of the defendant. 

2. That it is contrary to Native Custom in "Ukutwala" 
union~ to retail~ the girl at the kraal of the bridegroom 
elect and that eustom demands that she be returned to 
her parents' kraal pending acceptable arran<Yements 
regarding dowry. That it is submitted th.e girl was 
never returned to her parents' kraal accordina to the 
evidence, and as no definite arrangPmPnt." we7-e made 
regarding dowry at the time it would hnve bPen 
customary for plaintiff to have kept his daughter until 
the return of defendant from Burghersdorp. 

3. That thP dowry cattle actually paid did not belong tn 
defendant anrl that the judgmPnt is ag:.tinl't the v eight 
of evidence and probabilities of the case. It is f.nb­
mitted that the Native Commissioner erred and shou"id 
have required further evidence from the plaintiff. 

Six day<; later appellant's attorney gave notice tl1at at the 
hearing of the appeal application would be made to this 
Court to include the following ground of appeal in uldition 
to those previous !;~• supplied: --

"No action to recover dowry exists under Native 
Custom as prnctif'ed by the Po!]domise tribe, •111d no 
custom exists for fixing ~mount of dowrie<;, a.nd that no 
judgment was competent in favour of pbintitf in the 
su1nmons ". 

On formal application being made befure this jourt f ,r the 
inelnsion of rhe additional g round of appeal, respondent\; 
nttorney objPcted on the ground that it raised an enti1ely 
new defence whil"h was prejudicial to the respondent. 

Ample notice of the applir·ation was given, and the Native 
Commissioner dealt with the point in his reasons for jut1g­
ment and the point raised is one merely of Jaw and does •JOt 
require evidence to be called to meet it, so it is difficult to 
see how the respondent is prejudiced by its non-inclusion in 
the original notice of appeal. 

Following the decision of this Court in A. l\Igabo ns. 
M. 13olokodlela (1933, N .A.C., 76) the application is grantud. 

In the case of i\lzomba Zondile l'S. Sima;Iga Kat:1na 
(3, N.A.C., 55), in giving judgment the President of the 
Appeal Court stated: " Plaintiff snPd for balance of d<n~r,v 
on an alleged agreement to pay. This was denied by 
defendant, and the magistrate in his rPasons for .iudgment 
,·ery propPrly remarks ' that in casPs of tl1i s kind the ag;rP~­
m ent tc pay dowry must be provC'd a.~solutely :. Wfwn the 
custom of 'uknteleka ' ubtains no actwn of tins nature can 
be maintained. The remedy is to 'tPlcka' tlw woman. Tl1e 
Pondomise practise this· custom ''. [ 11 th~ case of 
l\Ion ghayela na l's. l\Isongelwa (3 , N.A.C., 2D2)_ It was 3;lso 
held tllat where the eustom of nkutoleka ohtams no aetwn 
lies to compel pa;vment of the dowry. Tlw remedy is to 1·ctaiu 
the girl until the cattle claimed are paid. 'fhe AJ?peal Court 
further held that in that case n(J action Jav Cither under 
Colonial law or Native custom (see also the case of l\1. 
Masheme vs. Scott Nelani, 4, N.A.C., 43). 
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As the. parties a re Pondomise, whieh trihe practises t11e 
custom of " ukutel_eka ", an action would not lie to compel 
payment of dowry 1n t l! e ab~e nce of very definite pruof of an 
ag~eeme n~ t o ~l o so wluch . In t he opinion of t his Court the 
ende nce m tins case does not satisfactor ily establish. ' 

The appeal_ is allowed wit h co&ts, and t he judgment in t he 
Conrt below 11'; altered to one of abso lution from the instance 
with cost s. ' 

CASE No. 45. 

ZEKAN I BO YA vs. NTLENENENGU N.GQWANGQWA and 
Others. 

UllfT ATA: 22nd F ebruary, 1936. Before H . G. Scott. Esq., 
President , and l\J essrs. H. E. F. \ Vhite and H. M. Kourse, 
l\lembers of t he N.A.C. 

I lleyal siezu re of cnftlr: b!i herd boy.s-TT'hether adina 11:if h in 
scope of employment-Onu::; on plai~ttiff-Linbilify uf 
employers of herd boys. 

(Appeal f rom t he Court of Native Commis:;ioller, Cmtata.) 

(Case No. 433 of 193.5.) . 

l n t his case pla intiff sued defenda nts fo r £;) damages, in 
t ha t on 16th l\Iay, 1935, and at }l peko, Cmtata D istrict. t he 
defe ndants herd boys a nd/ or se rvant!';, acting in concert, and 
within the scope of t heir authority as defendants' 
herds and / or servants, a llegi ng t hat plaintiff's cattle 
\\' ere trespassin g upon a lleged winter grazing, wrong­
f ull y a nd unlawfully siezed t he said c.Htla and clro\'e t hem 
to the kr aa l of the head man, by reason of whi(·h wrongfu l and 
unlawful action p laintiff was .-leprived of the posses&ion, U>'C· 

a nd enjoyment of h is cattle for almo:;t a wilole day. 

Defenda nts plea ded denying that the ;-;aid he l'<l hoy" were 
act in g in concer t aud within the scope of their employment, 
a nd co nsequent ly prayed for dismissal of the ::.ummons on t he 
g round ot misjoinder; they pleaded further that a t a meeting 
in .Jan uary, 1935, a oertain defined area of t.hP conl monag;e 
was reserved for winte•· grazing, in which rese r vatio n 
pla intiff acqui esced, and that it was in terms of a general 
instruction issued at this meeting that any stock fo u nd 
gra zing on t he grazing area were to be taken to the head­
man ; t hat cer ta in herd ho:vs, acting on thi;: im.t•·nction and 
not on in structions from defendants or witln n t he S<'ope of 
t heir employmen t, fi nding p laintiff's cattle gra?:in!.!; on t h<• 
res~ned a rea, t ook t hem to the headm:n1; that plai ntiff is 
estopped f rom claiming damages for tht• action<> oi' t he herd­
boys because he acq u iesced in the res~ 1·vation, and fina ll y 
that p la intiff su ffered no damage whatever, as th0 catt le werP 
ha ndecl back to him within an hour, d unng; which time they 
suffer ed no injury and p laintiff no loss. 

On applicat ion by defPndants' attorn<>y at t he clo:-c of 
plaintiff 's case, t he Acti ng Additiona l :"l"attvP C'o lll missio11e r· 
g ranted absolu tion from th!.' instance with c<·"t', ;n11l against 
t his judgment an app.cal has been noted 0 11 the fo ll owing 
g rounds:-

1. That the co11 tention that native l1cr<lhovs arc• not the 
servants a nd/or agents of t heir fatherS or mastnrs is 
not a sound one in law. 
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2. That as the defendants admit in their plea that their 
herdbo,vs, who are named in the p,uticulars of claim 
seized the cattle from his (plaintiff's) posses~<ion and 
custody for an alleged trespass upon commonage alleged 
to ha,·e been r eserved for winter 6!'azing, and in as 
much as defendants seek to justify the acts of their 
herd boys, seJTants and for agents, there is s11fficient 
nnrebutted endenee and proof upon the record of the 
case, that not only are the herdboys named the servant:, 
and for agents of the defendants but f:hat thev were 
acting. within the scope of their employment and/ or 
a uthonty as such for the benefit of the defendants, ,y\w 
(not the herdboys) would hav.e a common interest in 
and derive a common benefit from the protection of 
grazing alleged b:-· defendants to ha,·e been reserved in 
the l\Ipeko location, Umtata District. 

3. That upon the authority of the case of l\1hara vs. 
Landrey (1917, C.P.D., 599) and other decided <'aSe'l, 
the judgment of absolution from the instance with 
costs is bad in law. 

4. That the evidence as it stands discloses a prima facie 
cause and right of action, entitling plaintiff to reeover 
damagC's against the defendants. 

5. That plaintiff's case stands unrebutted and the trial 
Court has erred, therefore, in its judgment. 

6. That generall:-· the judgment is agaim.t the weight of t!te 
evidence and is bad in law. 

In so far as the first ground of appeal is concerned, it 
would seem that this refers to a portion of the argument put 
up by defendants' attorney in ap plying fo r absolution from 
the instance, which argument does not appear to have 
influenced the Acting Additional Nativ.e Commissioner in 
arriving at his judgment. As it is not the arguments of the 
defendants' attorney which have to be considered by this 
Court, this ground of appeal falls away. 

In regard to the second ground of appeal, the mere far t 
that defendants admitted that the herdboys siezed the cattle 
for trespass on reserved grazing ground does not render them 
liable for the act of tho&e boys unless it is proved that th<.'ir 
act was flone in the course of their employment. In order to 
regard an act as done in the course of employment, it Jllust 
have been done in furtherance of the object of tl1e employ­
ment, or in what the servant believed to he in the interest 
of the master, or at least it must ha,·e been a matter 
incidental to the employment (Mbara 'L'S. Landrey, 1917, 
C.P.D., at p. 603). Whether an act was done in the course 
of employment is a matter of faet and each case must he 
decided on its merits. 

" A plaintiff who seeks to make a master liable for the 
negligent act of a servant must prove that the servant was 
acting in the course of hi s employment. That onus may be 
discharged by inference from established fa('ts; but it does 
not seem to me to be shifted by the mere proof that tlw act was 
done at a time when and a place where the servant w:ts in 
his master's employ". (f11nes, J. A., in Mkize vs. Marten<>, 
1914, A.D., at p. 3!)1.) 

Now the facts in the case under consideration, as deposed 
to hy plaintiff and his witncsf'es, are that plaintiff 's <'atth• 
were being driven to his kraal from ti1P dipping tank , and 
when about a mile from the tank and while still 011 the 
commonage four hoys, herds and servant~'> of the cLef<>ndants. 
appeared and drove the cattle off to thP hPadman 's kraal 
about a quarter of a mile away, when.• th<'y wen~ dPtained 
for some time and then handed hack to plaintifl'. 
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Can it he said thai the herdbc.y::; iu taking plaintiff'~ cat tle 
from the grazing ground \\"Pre acting within the f,COp!:' of thetr 
Plllployment? Tll<>ir duty was to herd the cattle of their 
ma~ters and to pr~n·nt them trespassing. It was nd part of 
tiH'lr duty to their mast!:'rs to prevent cattle belonging to 
otiH•r people trespassing unless such trespass was o"tr 
property which belong!:'d to their master<; or in which their 
mn sters had an individual personal interest. If the cattiP 
had been trespassing on a reserved grazing area this, as the 
Acting Additional l'\atiYe Commissioner points out, would be 
an infringement of communal rights, and i:> 'Prv dearl:v 
tli~tingnishable frolll the rights of thc> indiYi,lnal land or stoc·k 
owner. Had the hnys been acting in the illdividual i11terests 
of their masters it was to be Pxpected that they would I.ave 
taken the cattlc> to the kraals of thPir employers and not to the 
headman . 

. \ s already pointed out, the onus of prm·ing that the 
herdboys ac·ted within the 10cope of their emplo:\'lnent r.est~ 
upon plaintiff, and this the Acting :\.dditional Native C'Pm­
mi "simw r has found that he failed to do. and with this finding 
we are in agrPPment. That being the case a .iudgmeut of 
absolution from thP instance was justifiPd. 

The appeal is dismissed with costs. 

CASE No. 46. 

SISI BIDA vs. WILSON NJOMANE. 

tTliiTATA: 24th February , 1936. B!:'fore H. G. Scott, Esq., 
Presidc>nt, and ::\Iessrs. H. E. F. ·white and H. M. Nourse, 
l\Iembers of the N.A.C. 

Damaaes-Ass(mlt-Self-defence-Retorsion--Darnaae/1. 

(Appeal from Native Commissioner's Court, Umtata.) 

(Case No. 376 of 193.3.) 

The plaintiff claimed from defendant the sum of £5U a~ 
damages for an assault by hitting him with a stick and biting 
him on the thumb so severely that it became necessary to 
amputate it. 

Defendant admitted that while being attacked by the 
plaintiff and in self-defence and in ordc>r to relc>ase l;imself 
from a strangle-hold he bit plaintiff's thumb. 

The Ac·ting Additional Nati\'!:' Commissioner fou nd in 
faYour of plaintiff and awarded £10 damagPs. Against this 
judgment an appPal and eross-appeal havP been notc>d. 

The grounds of appeal are:-

1. That the judgment is against tlw weight of Pvidencc. 

2. 'J'ha t .iudgment should have LI'Cll i 11 fa vonr of cJpfenda nt 
particularly as thc> judicial offieer found as a fact that 
plaintiff had a strangle-hold on llPfPndant hy mPaus of 
a strap han ging round till' lattPr's nPck and that hP, 
defc>ndant, was entitled to dPfencl himself against this 
form of attack. 

3. That the judgment is contrary to law in that till' 
plaintiff was admittedly engaged in an unlawful ad 
and cannot profit hy his own misdoing. 
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4. That the <lamag<>s awarded are excessive. 
The cross-appeal is against the amount of damages awarded. 
Hespondent's attorney objected in limine to the third 

ground of appeal on the ground that it raises a new defence 
whid1 should have been pleaded in the lower Court. 

After argument the Court upheld the obj_ection, with 
costs, and struck out the ground of appeal obJected to for 
the reason that it was a defence which should have been 
pleaded in the Court below and could not be raised for the 
first time on appeal. 

Appellant's attorney then applied to be allowed to insert 
the same ground of appeal as an additional ground of appeal. 
The application was refused for the same reason. 

This matter has caused some difficulty, for the A<'ting 
Additional N ati,·e Commissionei ha:,. couched hi~ reasons in 
somewhat general terms and finds merely that the defendant's 
version as to how he came to bite the thumb is feasible and 
more probable and that this was done in the course of an 
altercation. 

The plaintiff's case is that while he was ploughing his land 
defendant came up and !ut his oxen, one of which got loos<', 
and as he was holding Lhe yoke to inspan it again defendant 
fir~t ~truck him with his fist on the ehest and then with a 
stiek on the shoulder. In order to dei end fiimself he took 
out a skey, but he denies that he struek defendant with it, 
although he suggests that it may have seratched him during 
the struggle. lt is denied that in the course of ploughing 
plaintiff's oxen crossed over into defendant's land and 
trampled his mealies. lt is somewhat significant that plamtitf 
and his witness deelare that thev did not see defendant's 
tohae<'o bag. Plaintiff apparently 'wishes to leave the impres­
sion that he was attacked unprovoked and that he did not 
retaliat<', and that his thumb was deliberately bittt>n for no 
reason whatever. His version ot the affair was not aecepted 
wh<'n both he and defendant were <'harged criminally with 
affray, for they were both eonvicted of that offe1we, and the 
Acting Additional Native Commissioner in the Court below 
finds that there was a struggle, that plaintiff had a hold on 
the strap of defendant's bag and that the defendant's version 
as to how he eame to bite plaintiff's thumb is feasible and 
more probable. Now on these important points he has dis­
believed the plaintiff, and it would have been of assistance to 
this Court if he had given a definite finding as to the 
trampling of the oxen in the land and whether plaintiff did 
or did not strike defendant with the skey. 

In view of the diserepancies and evasions in the evidenee 
or plaintiff and his witnesses, we think we should ae<"cpt 
defendant's story in dealing with this appeal. Il<> says that, 
seeing plaintiff' s oxen trampling his land, in whieh th!~re 
were mealies growing, he went up to remonstrate with lmn 
a~d that plaintiff said he was doing this as 1h·f<>ndant.'l-l OX<'II 
had done the same to his land the previous year. Plaintiff 
told him to get out of the way, and he then stood in front 
of the oxen to stop them. He admitted in !Toss-Pxamination 
hitting the oxen on the horns. Ono of the oxen got loose, was 
turned b:v a boy and plaintiff held up the yoke to inspan 
it again,· and ";}{en clPfendant told hin_I not to inspan it in 
his land and tried to drive it out , plamtiff took a s]{(•y ont 
of the yoke and struck him on the head felling him. As he 
wa s getting up plaintiff struek him :lllother blow with tlw 
skev on the !'heek. Plaintiff then got hold of tho strap of 
his· tobac-co bag, whirh . was round hi_s ne!·k, and l)('gan 
twi~ting it , thereby chokmg l11n~ , and It wa s then that he 
found plaintiff 's thumb rwar hi s mouth and ~n. ordor to 
release himsPlf from what was a dangNous positiOn he bit 
it once and imm('(liately let it go again. This <'aHsPd 
plaintiff to r<'lease his hold an1l thl' matter then endPd. 
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ln these circumstances can he be blamed for taking 
advantage of the proximity of plaintiff 's thumb and biting 
It to .get out of what he evidently considered " ·as a dangerous 
positiOn i' 

. The cas~ of Mulvu_llha 'V8. Steenkamp (1917, C.P.D., 57~) 
IS on0 winch approximate,; somewhat closely to the present 
one. There the plaintiff had struck defenclant on the neck 
with a sjambok and defPndant retaliated by strii{mg him 
on the shoulder with a kerrie. Plaintiff then threw 
ddendant clo\\·n and got on top of him. Defendant managed 
to ~et up and plaintUI" .then tried to get the kerrie away . 
Def0ndant struck plamttff a blow orer the head with the 
kerrie and inflicted a serious injury. In giving judgment on 
appeal Gardiner· , J. , sa id : "He inflicted a senc>re injury, 
and the magistrate is of opinion that he used e xcessive 
violenc-e in defending himself. Possibly that is so, but 1 am 

. r~ot concerned with the question whether he is criminally 
!tabh', but with the mattPr of civil liability. It may well be that 
the Crown, which has an interest in preYenting breaches of 
the peace and the use of exc-essive violence in self defence, 
was entitled to prosecute and obtain a conviction. But can 
the man who started the fight by the u se of such a weapon 
as a sjambok, who continued it by getting through the fence 
ancl endeayouring to disarm defendant of hi s means of 
defence, claim damages for the injury he has brought upon 
himself? " 

De Yilliers on lnjurres (p. ~12) puts the law clearly when 
lw says: " It is a good defence to an action of injury that 
tlte act complained of was one that was demanded by the 
e xigencies of legitimate self-defence against unjust aggres­
sion ... It ma~r happen that a person who is attacked act~> 
in excess of what is req uired by the exigencies of self-defence; 
if . then the force used in repelling force is iu unreasonable 
excess of what the urgency of the case demanded, such an 
excess is in itself an act for which the person first attacked 
may be held at least criminally liable. When the excess IS 

not utterly unreasonable the Courts would probably not 
too closely scrutinise whether the act of self-defence is exactly 
commensurate with that. which the impending danger 
required ; for , in the first place , not only is the defence of 
one's self or of others a right but it may also be a duty; 
secondly, the Yery act of self-defence is usually by the nature 
of the case committed at a time when there is no opportunity 
of paying a regard to the exact limits which may be lwld on 
consideration to be c-ommensurate with the original al't of 
agression; which, indeed, is not at any time, as a rule, an 
easy matter to accomplish; and thirdly, c~b ns iderable 
allowance rnnst be made for the state of mental PxcitPment 
which, as a rule, follow s an aggression upon tht> person." 

It is clear therefore that where then• ha s hepn an excess of 
violence in defe nding oneself, criminal liahility may exist 
but it does not follow that an action for damal!;es "·ill lw. 
Each case must he treated on its merits. 

It. is evident that \\·hat weighed with the A1·ting Additional 
Native Commissioner in arriving at his dePision wen• tliP 
consequences that followNl on thP plaintiff' s tlrnmh la'!"OIIIing 
septic. If the sepsis and subsequent ampnt~1lion had not 
followed, it is improbable that he would havP found that 
defendant had PxceedNl the reqniremPnts ot s<'lf-dl'fencc~. 
Now, if defendant was justified in biting plaitJt.ifl''s thumb aL 
all, then he cannot he held liable in damagPs merely lwcausP 
sepsis subsequently ~wt in and the injury consequPntly lu•c ·a mc1 
aggravated. There is nothing to show what rPally was tho 
cause of the thumb bpcorning septic. It is sugge;;tc•d that it 
rn"ight have heen clue to tl1e fact that dl'fC'ndau t was s nfi'Pnnl!; 
from pyorrhea. On the other hand it is just as lil<ely that 
it was due to plaintiff allowing dirt to gPt into tlw wound. 
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'Ve are of opm1on that , in all the ci rcumsta nces of the 
case, the defendant did not exceed the bounds of Relf-defence 
to such an extent aR would justify damageR being given 
against him. 

The appeal will be allowed with costs and the judgment 
in the Court below altered to one for defendant with costs. 

The cross-appeal is dismi ssed. 

CA~E No. 47. 

JOH ANN ES TONJ ENI vs. CHARLES TONJ EN1. 

UllrTATA: 22nd February, 1936. Before H. G. Scott, Esq .. 
President , and Messrs. H. E. F. White and H. M. Nom·se, 
l\Iembers of the N.A .C. 

Nntir e Estate-Testamen ta ry dispositions-Marriage by 
Christian riff'S IJeforr. r1nnf'J'otion-Oolonial Lttw d'oes uot 
apply t o and it ha s eff ect of o1'dinary Native (), stomary 
Union only nnd a "ho'U.~f' " according t o Natiu Cu st om i.~ 
created-1llo!'able prope1'ty a llott ed t o or arcr11ing to such 
house can·not be devised by will-sub-section (1) of .~cctoin 
23 of .-l et ... V o. 38 of 1927-Costs ord ered to come ou.t of 
e.~ ta t e. 

(Appeal fro m Native Commissioner 's Court , Qumlm ). 

(Case No. 160 of 1934. ) 
In the Court below plaintiff (respondent• cla imed from 

defendant (appellant), in hi s capacity as executor testa­
mentary of the estate of the late Jantj,e Tonjeni, a declaration 
of rights in regard to a ll the movable property in that estate 
and the delivery of that property. 

The following facts are common cause:-

1. That the late Jantje Tonjeni married his late wife 
Sannah hy Christian rite8 in the Cofimvaba District . 
Tembuland , prior to the a nnexation of that Territory 
in 1885. 

2. There was no mal e issue of such marriagP. 

3. Plai ntiff is the nephew of the late .Ja ntje Tonjem and 
hi s heir according to Native law and custom. 

4. J antje Tonjeni hy will dated 30th April , 1920, which. iR 
admitted to have been duly '='Xecutert and to h~:; ·vahd 
appointed his grand-nephew , Jacob Punga 'l'onjeni, hi s 
sole he ir . and defendant, Jacob 's father , the executor 
of his will, administmtor of his estate and guardian of 
the heir. 

f5. That Sannah Tonjeni predecPased het· husband , who di t>d 
on the 4th November. 1933, and the wi ll , death notice 
and inventory \\"ere duly filPd and Letters of Admini ­
stration issued to defPndant b.v t he Master of th<> 
Supreme Court. 

6 . That included in the inventory werP cPrtai n cattln . 
horses, sheep and goats a nd certain clai ms in favour of 
the estate amounting to £29. His., whic·h a mount was 
r educed during the course of t he actiou to .£12. l!)s. 

The plaintiff contended that this property helongPcl to t hP 
"house" of the lat(• .JantjP Ton.ieni and was not <>apahiP of 
bei ng devisl'd by wi ll in vi<>w of thl' provisions of sPc·tio n 
23 (1 ) of Act No. 38 of 1927, an dthat he, a~ hei r ae!'ording to 
Native law and custom , wa s ent itled to succeed to it. 
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The d efendant objected to the jurisdiction of the Kative 
l'ommissioner\; Court on the ground that the validity of the 
will was in dispute. The objel'tion wa s overruled. 

Defendant also pleaded estoppel on the ground that as 
plaintiff had not fil<><l hi s claim with the l\Iast er of th e 
Supreme Court within the pPriod fixed by th <> exec utor 
pursuant to s<>ction 46 of Act No. 24 of 1913, as it was con­
tended he should have done, he was now e>-topped from 
proving his claim to the e~tate by action against the executor. 

In his plea defendant contends that as the late J a.ntj e 
'J'onjcni admittedly left a valid will his estate is correctly 
bei ng administer<>d in accordance with the Administration of 
Estates Aet of 1913, and that as the late J antje Tonjeni died 
after the pass ing of Act No. 38 of 1927 t hat Aet would apply 
to his estate and any property devised b,y will receives its 
statutory sanction. He contend s furtlwr that as thP 
marriage between the late Jantj e Tonjeni and his late wifP 
was a Christian monogamous union no " hou!'.e" according to 
Nati,·e custom was established , and consequently the property 
in the estate did not fall within the purview of sub-section Oll•' 
of sect ion 23 of Act No. 38 of 1927 and, therefore , was capable 
of being devised by will. 

The Native Commissioner entered judgment in favour ot 
plaintiff for the delive ry to him of certain specified stock 
or their value, for an account to be rendered of the incro:>nse 
in the shN' P and goat.-; si ncP the filing of th e im'l•n to r.'·, and 
the deli,·ery of such increase , if nny, to hi m and 01 dl•rPd the 
costs of the aetion to be borne by the estate . 

Aga inst this judgment an appeal has been not(-•d on gromuls 
which it is not necessary t o s<> t out in fuli a-< the.v are merely 
a repitition of thP pl<>as a nd objection. 

The points which thi s Court is call o:J d upc,n to del ide a re:--

1. Whether the Native Commissioner's Court haJ juris­
diction to try the action in view of the co ntention 
that the validity of the will was in questic :-t . 

2. Whether plaintiff wa s estoppPd from bringi ng the 
action ngainst the exeent or because he had nut lodged 
his claim with the l\Iaster of the ~upreme Court . 

:3. Whether, in view of t h <> faet that the marriage wa s a 
Chri stian monoga mous union, a "house" a<·<·o1·di ng to 
Nati,·e custom had been establised tn which propNty 
would acc1·11e in nccordance with that c n ~tom or 
whe ther Colonial law would apply tn that lltarriage. 

In rega rd to t he first point , we l_l l'e ot opinion tl·at t lu• 
validitv of the will itst>lf was not 111 <jUPstwn, hut mer <> ly 
whetiH;r cer tain prope rt.'· in t he estatP. of the. late .J a n!·.ie 
Tonjeni was or was not capahl.e of he lll g dev1sPd hy wdl. 
If a'ny of t he propPrty r!Pvised fp]] within the purvipw of s l!h­
sections (1) and (2) of seetio n 2:1 of Ac·t No. ;JH of 1 D~7, t h P 
will would lw inopprative in so far as t h.a t yrop•. ' I:t~· ~ ~ co n­
cerned but that would not render tiH• will !ts,.Jf In\·a lid . 

Ln regard to the se<·ond poir.1t , it S<'Pllls t? '!" t hat thNP is 
no substanc-e in t lw contentwn that plallltlff should fir~t 
have lodged hi l' claim with t he l\fa st<>r of th<' S npre JJI " ('onrt , 
and that only in tl1<> <•v<•nt of t ha t ofTif'<'l' <l<>elining to 
recognizP it could h<> hring an action n~:, iust t he <'X<'(·utor. 
The Master dol's not administer •hn c>stat" nor is thN<' :1 11 .\' 
duty cast upon a ereditor to lodgP h;s c-l ai nt with hin1 . l t. is 
clear from s<>et ion 46 of Act Xo. 2 1 of Hll:l th:~t nny d ann 
again <;t the estate mu .<>t hP lodged with the ext>cntor, and if 
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he rejects the claim he is the right person to be ~ necl. 1 t wns 
argued before this Court on the authority of the <·ase of 
Setlahoko vs. Setlaboko (1, N.A.C., 275), that while defendant 
held. ~he office f?f ~xecutor he was the right person to 
admnuster and ciistnbnte the estate e\'en thoug that might 
have to devolve according to Nativ~ law and custom. Sub­
section 7 of section 2:3 of Act No. 38 of 1927 as amemlc>d hY 
Act .No. 9 ~f 19:29 uppea;rs to us to dispose of this argumn;t 
for It prondes that nl'lther the }faster nor a,,,. executor 
appointed by him shall have any power>. in c:o1m~ction with 
the admini stration and distribution of any J•ortion of the 
estate of a deeea~wcl nati \'e whieh falls under sub-sections (1) 
or (2). 

It remains only to deal with ~h~ thirJ point . 

• \ccording to the death notice of the late ,J untie Tonj,,n i, 
filed of record, it appears that he married his wife Sannah, 
by Christian ritef.: without antenuptial contraC't abot~t 187~ at 
Cofimvaba. Tembuland, long before the annexation of that 
Territory to the Cape of Good Hope. From this document it 
a.so appearf.: that prior to the marriage b~r CLristi~111 rites he 
lived with his wife in a Native customary union. 

Before this Court appellant's attomey admitted that all 
the antho1·ities were in favour of the view that Colonial law 
would not apply to a marriage according to Christian rites 
between persons residing in any of these Territories prior 
to their annexation. In the case of Sekeleni vs. Sekeleni (21. 
S.C' .. 118), it was laid clown that a marriage contracted in 
East Griqualancl prior to its annexation would have no effect 
other than that of an orclinar~· Nati,·e marriage. This 
decision was followed in so far a s Temhulancl is eoncernecl in 
the case of Rosie Peter t•s. l\Ikwane (2, N.A.C., p. 152), an•l 
Lnti vs. Siqola & Siqola (2, X.A.C. , 160). If, then, such a 
marriage has only the effect of an orclinarv Native marriage 
it follows that a "house " according to Native custom wa,: 
created and as in the present case there was only one wife 
her house would be the Great House. 

In the case of Fenekiso I'S, Sikade (Ei, N.A.C .. 178), it was 
held to be indisputable Native custom that all property not 
otherwise allotted and adventitious property acquired by a 
kraal head belonged hy custom to his Great House, and that 
it is not competent for a nati,•e to disinherit his heir without 
showing cause at a public meeting. It is provifled in sub­
section (1) of section 23 of Act No. 38 of 1927 that all 
movable property belonging to a native and allotted hy him 
or accruing under Native law and custom to any woman with 
whom he lived in a customary union or to any house shall 
upon his death devolve and be administered under NativP 
law and custom. As the marriage of ,J antjl' and Sannah 
Tonjeni had the effect only of a N ativP customar:v union, it 
follows that the section quoted applies, and it wa-; not 
competent for the former to devise his property hy will away 
from the heir under Native custom who is, admittedly, the 
plaintiff. 

The appeal is dismissed. 

In regard to thl' costs of appeal, it was ai·gned on behalf 
of respondent that the Pstate should not he hurde1wd with 
the cost:, but that appellant should be ordered to pay thmn 
Jp boniis propiis. In the opinion of this Court the appellant 
was justified in defending the action and bringing it on 
appeal and it sees no reason for making him pay the eosts 
personally. 

It is ordered that the costs of appeal . he horne hy th<' 
estate. 
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CASE No. 48. 

MKWENKWANA NQWILISO vs. SINYUKO NQWILISO. 

lTllfTATA: 15th Jum•, 1936. Before H. G. Scott, Esq., 
President, and .Messrs. H. E. F. White and L. ~1. Shep­
stone, l\1embers of the N.A.C. 

Costs, award of-Plaintiff liable on issues O% which he wa.s 
un~·ttccessful and to be a.warded co·sts on issues on which 
lte HYIS successful. 

(Appeal from Native Commissioner's Court, Tsolo.) 
(Case No. 345 of 1935.) 

[n this case plaintiff claimed from defendant nine head 
of ~att~e, twelve reims, ~welye strops, one ax~, the door and 
roof of a hut, one chain. The total value amounting to 
£31. 10s. 

In his plea defendant admitted that the door and roof 
claimed were in his possession and stated that he is and 
always has been prepared to hand same over to plaintiff upon 
payment of £1. 5s. due by plaintiff in respect of monevs lent 
to him by defendant. • 

Xo c-ounterclaim for the £1. 5s. "'as entered nor was any 
tender made either before issue of summons or afterwards. 
The NatiYe Commissioner found that there was insufficient 
eYidence in regard to the loan of the money and entered 
judgment in plaintiff's favour for the door and roof o·r their 
value £1. 15s., for defendant in respect of six of the c-attle 
claimed and absolution from the instance in regard to the 
balance of the claim, and ordered plaintiff to pay eosts of suit. 

Practicallv all the eYidence was directed towards the claim 
in respect of the stock and other articles, and only a few 
lines in regard to the door and roof. 

The appeal in this case is solely on the question of costs, 
on the ground that the plaintiff was partially succ-essful in 
his action in obtaining judgment for the door and roof of 
the hut, no tender to deliver which had been made, and that 
his claim to the stock was not found to be frivolous and 
unnecessaQ' litigation 

The ordinary rule of law is that the plaintiff should haYe 
the eosts of the issues on which he succeeds and that defendant 
should get the costs of issues successfully pleaded and JHOYed 
by him (Fripp vs. Gibbon & Co., 1913, A.D., 3.57), where the 
issues are unextricably intPrwoven and it is difficult, if not 
impossible, to "wholly" allocate a·ny particular item to any 
particular issue the party mainly successful will !)(' c>ntitled 
to a general order for c-osts in his favour (P0lser vs. L0vy , 
1905, T.S.). \Vhen a party is. suc-cessful on some issues and 
unsuccessful on others costs if severable must be apportioned 
accordingly (Policansky vs. Herman & Canard, 1911, T.P.D., 
319). The issues in the present case are not so inPxtricably 
interwoven that it is not possible to sPparat<' thc•m. Tlw 
c-laim for the door and roof was quite sPparate from tl11• otlwr 
items cl11imed, and if defendant had made a tPnclC'I' of thc•m 
he would then have been liable for costs only to tltc> date> of 
tender. Instead of doing so h<' detained thc>m JH'IHling pay­
ment of an amount which the Native Commissimwr found 
he had not prov0d \\'as chw to him an cl c·oiJsequPntly plaintiff 
was forced to come to Court to ohtain his propc•rty. Plaintiff 
will haYe to pay the c·osts of tho~c> is~mcs on whiC'h ho was 
unsuecessful ancl he should not be• penalised further by being 
made to pay all the costs. 
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In the opm wn of this Court the Native Commissioner did 
not exercise a judicial discretion in ordering p laintiff to 
pay a ll the costs. The appeal is allowed with costs and the 
ju dgment in t h t_' C~mrt ?elow amended by awarding' plaintiff 
costs on t he claim Ill whwh he succeeded and defendant costs 
on the cla ims in which he succeeded. 

CASE No. 49. 

DANJSO MLANJANA vs. NOMPOF U and Another. 

UliiTATA: 15th .June, 1936, Before H. G. Seott, E!o:q., 
l'residPnt, and .:\Tessrs. H. E. F. White and L. .i\1. 
~hepstone, .:\[embers of the N.A.C. 

Adultery-El"idence in proof of-flrfendant found at niqht 
in h nt ulnne ~-ith plain tiff's wife with door closed. and 
tw light strong presunl]dive evidence uf adultery-On11s 
tn rrlnd on defendant-In absence of such rPindtal 
plai11tifj entitled to j1tdgment. 

(Appeal from Native Commissioner's Court, Tsolo.) 

(Case No. 385 of 1935.) 

This is an appeal from a judgment by the .\ssistant XatiYe 
Commissioner in favour of defendants in an action for 
damages for adultery. The defendants \\"ere called upon to 
enter appearance on 3rd January, 1936, and as they failed 
to do so judgment was entered against tlwm on 16th .January, 
1936. On the 28th idem this judgment was rescinded and tlw 
hearing p roceeded. The plaintiff's ease is that his \Yife and 
first defendant were caught in the kitclwn hut at his kraal 
by Gqagqa and 1\lapupu. The story of thesP two \Yitnesses 
is that they had bt>en to a beerdrink at the kraal of one 
.i\lguniso, which they left about sunset, leaving plaintiff's 
wife and first defendant then'. Late that night they wt>nt 
to plaintiff's kraal to inspect it. Hearing voices in the 
kitchen hut they went there and Gqagqa pnslwd open tiH' 
dour and found first defendant in there with plaintiff's \Yife. 
Tlw \\"Oman ran out and first defendant was in tlw upper 
part of the hut. They took from him a bag, blanket and 
stick and drove him and tlw \\"Oman to the h<>adman's kraal, 
when• the \Yoman is alleged to have admittt>d tlw adultPr.\· 
and first defendant is allt>ged to have admitted having bePn 
found in the hut but denied the adultery. NPxt da~· tlw 
woman was taken to first defendant's kraal and shP tlwr<> 
ch·nied the adt!lter.\'· On being takt>n bc>fore tht> Headman 
again she denied the adultc•ry. The Headman did not giY<' 
judgment in the ease. ThP ftrst defPndant dPniPs that 11<' 
was caught in the kitell<'n hut at plaintiff's kraal with th<> 
latt<>r's "·ife, and says that Gqagqa and .:\lapupu uwt hirn on 
the road, fon·ed him to go hack to plaintiff's kraal, \\"hPr<' 
the;v took from him his bag and stick and thPn took him to 
the Headman wherP they took his blankPt. 

The Assistant Native Conlllrissiont>r has found as a fact 
that tll<' first defPndant was found in thP kitclwn hnt with 
plaintiff's wife on the night of the all<>g<>d adultc•r·y. 'l'h<>r<' 
is ampl<> Pvidenee to snpport this finding, ami it was 
iucnmbc>nt upon dPf<>ndant to givt> sornP PXjJlanation of his 
JH<'St'IIC'<' tll(•re. The• fact that hP was found with plaintifl"'s 
wif<> a lom• in tlrP kitchPn hut at that !at<> honr with tll(• 
door elos<>d and without a light c·r<>atPs a v<>r.v strong 
presumption against him, ami this 11<' has not attPmptPd to 
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rebut; and this, coupled with the woman's admission that 
adulte_ry had l)l>l'n cm.mnitted that night, is, in the opinion 
of tlns Court, . suffic1ent to establish the charge against 
defendant. It IS true that the woman subsequently denied 
the adultery, but she has given an explanation of her reason 
for doing so which is not unreasonable . 

. In the case of Ngonyolo vs. Beyana (5, N.A.C., 5), where 
It was proved that a woman was found at night in another 
man's hut , this Oourt held that in the circumstances the 
magistrate was correct in holding that adultery had taken 
place. The position in the present case is exactly similar. 

In the opinion of this Court the Assistant Native Commis­
sioner erred in holding that there was no proof of adultery. 

The appeal is allowed with costs, and the judgment in the 
Court below is altered to one for plaintiff as prayed with 
costs. 

CASE No. 50. 

JEMIMA TITI vs. MAUDE TITI. 

Ul\ITATA: 15th June, 1936. Before H. G. Scott, Esq. Presi­
dent, and l\Iessrs. H. E. F. White and L. M. She'pstone, 
l\Iembers of the N.A.C. 

Surveyed building allotmen,t-Use a;nd occupation of after 
decease of 'l'egistered holder who d-uring his lifetime lwd 
contracted three marriages by Christian rites-Terms 
" Great House" , "Right Hand House " and " Qadi" 
not applicable to wi-ves successively rMrried by Christian 
or ('ipi/ rites-lVidow of registered holder's deceased son 
has 110 right to dispossess widow of Tegistered holder of 
occupation of lot. 

(Appeal from Native Commissioner's Court, Umtata.) 

(Case. No. 950 of 193.5.) 

The plaintiff claimed (a) a declaration that she is entitled 
to reside at the kraal of t he late John Titi during her life­
time, and (b) an order ejecting the defendant from such 
kraal and restraining her from in any way interfering with 
any matters appertaining to that kraal. 

The Additional Native Commissioner ordered defendant to 
remove from the Building Lot No. 173, in the Xongora 
Locatio.n, Umtata, within seven days from the date of judg­
ment and to cease all interference with the buildings on 
the aforementioned site. 

It is common cause that the late John Titi was marri1•d 
four times. His first wife, Nomaki, and his second wife, 
l\Iajam, were married by Native Custom. He suhspquently 
married Nomaki by Christian rites and Majam thPn ldt her 
kraal and never returned. 

Nomaki's eldest son, horn before the Chri~>tian marriag;o, 
was Samuel. Samuel married one Jemima by Christian rites 
and had a son Hemming Sonwabu, who is described as tlw 
heir of the late John Titi's Great House. After the death 
of Nomaki, .John 'J'iti marriPd ~>nec<>ssively by Christian rit1•s 
Emma, who died leaving; no male issue, and Mand, the 
present plaintiff, whose eldest son is admittedly heir to what 
is termed .John 'l'iti'~> " !tight Hand House". 

8 
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-!ol~n Titi in his lifetime was the registered holder of a 
bmldrn~ ~ot (No. 173, .~ongora L?Cation, Umtata), on which 
tl~e. plamtiff has been hvmg ever smce her marriage. Samuel 
T1t1 also resided on this lot until about 1922 when he removed 
to Tabase, where apparently he has a kraal site. The Addi­
tional Nntive Commissioner has found as a fact that there 
is in existence a building lot registered in Samuel Titi's 
name and this is not disputed. 

On or about 24th November, 1935, the defendant came to 
pla_in~iff's kraal and possessed herself of the keys of the 
bmldmgs, assumed full control thereof, installed herself 
therein, and ordered plaintiff to leave. This actilon is 
admitted by defendant, but she justifies it on the ground 
of her son's legal right to live at the Great Kraal and her 
right to li,·e with him. 

An appeal against the judgment has been noted on the 
following grounds:-

(1) That it is against the weight of evidence and contrary 
to law inasmuch as, 

(2) the kraal in question is clearly the Great Kraal of 
the late John Titi; 

(3) appellant's minor son is the heir of John Titi in the 
Great House; 

(4) The Respondent is in the position of a Qadi of the 
Right Hand House ; 

(5) the effect of the judgment is to place the Qadi of the 
Right Hand House in complete and sole control of 
the Great House to the exclusion of the minor heir 
and of his mother; 

(6) that a building site for the respondent's house is in 
existence, and the mere fact that the late John 'l'iti 
as a matter of convenience unlawfully utilized that 
building site as a garden and kept the respondent 
at the Great Kraal is no reason in Law for perpetuat­
ing that position after his death; 

(7) that as the Right Hand House has received its stock, 
the question of usufructuary interest in the stock at 
the Great House falls away; 

(8) that the proper place for the stock of the Great House 
is the Great Kraal , and the proper persons to live 
and control that stock at the Great Kraal are the 
minor heir, Hemming Sonwabu. with his mother the 
appellant; 

(9) whilst it is admitted that in Law, 1·esponclent may 
have the right to occupy the Great Kraal after John 
Titi's death, such a right is subject to her elenr and 
unequivocal acknowledgment of the right of the heir 
to be there also; and as slw is refusing to recognis.­
that right , it is necessary that she be removPd to the 
Hight Hand Kraal building site or that the position 
of the parties be referred to a meeting of relatives to 
dPcide that questiOn. 

From plaintiff's evidenee it would appear that prior to 
the survey of the Umtata Oistri('t , the late John 'l'iti had a 
kraal sitl' which, on survey, was not included in t he 
residential area set aside, and he accordingly gave it 11p and 
was granted the surveyed building lot now in question. On 
this lot he iived with Nomaki and I•:rnrna a nd suhs<'qnently 
with plaintiff. Alongside this lot w;Js another hnilding allot­
ment registered in the name of Samuel Titi, and b<>low thPsH 
is one registered in the IUlliH' of Mnj;nn, thP wifo who wPnt 
away after John Titi married Nomaki by Christian ritPs. 

Can it he said that the latP ,John Titi had nny Great 
Kraal? He had only one building lot, on whi!'h he livP(l 
with the wives s11ccessively married by Christian rites, anc\ 
hnd no separate allotments for each of his wives. 'l'h<' terms 
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Urcat House, Right Hand House and Qadi are applicable 
to the wives married according to Native Custom and can­
not, in the opinion of this Court, be applied to wives married 
by Christian or Civil rites. As was said in the case of 
l\Iavayeni vs. Mavayeni (5, N.A.C., 91): "Whatever the 
status of the second of two wives successively married by 
Civil rites may be, this Court is not prepared to accept the 
proposition that she is comparable to the wife of the minor 
house where the marriage had been contracted according to 
Native Custom.'' 

\Vith this stat~ment of opinion we are fully in agreement 
and consider that it is wrong to describe the plaintiff as the 
Qa<li of Right Hand House of the late John Titi, and that 
the building lot in question cannot be said to be the " Great 
Kraal " in the sense in which that term is ordinarily used 
in describing the establishment set up by a native who 
marries according to Native Custom. 

This being so, the building lot registered in the name of 
1\Iajam is not the proper place for the plaintiff to reside, and 
she cannot be compelled to remove to it from the place where 
she has resided during the whole of her married life. 
Plaintiff's right is to the use and occupation of the immov­
able property belonging to the deceased (i.e. John Titi) and 
held by him under title granted under the provisions of 
Proclamation No. 227 of 1898 [see section 9 (1) of Procla­
mation No. 14::! of 19101. The defendant has a similar right 
to the building lot registered in Samuel Titi's name, but 
she has no rights whatever over the late John Titi's immov­
able property. It is urged that Hemming Sonwabu, being 
heir to the late John Titi, is entitled to 1'eside on his build­
ing lot; but he is also heir to Samuel's lot. He cannot have 
two lots and will eventually be required to elect which of 
the two lots he desires to retain. but that election has not 
vet been made and cannot be made until the death of the 
~especti,·e widows of John and Samuel Titi. It may happen 
that he does not elect to retain John Titi's lot. in which 
case it would be reallotted in terms of Proclamation No. 264 
of 1933. 

Even granting that the heir, as such, is entitled to reside 
on John Titi's lot. this does not entitle his mother, who has 
no personal rights there, forcibly to take occupation of that 
lot and dispossess the plaintiff thereof. The judgment in 
the Court below does not in any way interfere with the heir's 
rights if and when he decides to exercise them. He is a 
boy of very tender years and has not, so far as this Court 
is aware, expressed a desire to live at any particular place. 

The appeal is dismissed with costs. 

~ASE No. fil. 

V EYISH I LE TO NOSE vs. XABANO TO NOSE. 

UMTATA: 15th June. 1936. Before H. G. Scott. Esq., 
President, and 1\fessrs, H. E. F. White and L. M. Shep­
stone, Members of the N.A.C. 

Right of fa.ther to eiect his son from his kraal for O'Ood ca11se. 
(Appeal from Native Commissioner's Court, Eng<"oho.) 

(Case No. 76 of 1936.) 
The plaintifi in the ~~ourt J;lelow claimPd against cldcnda.nt 

an order of ejectment from Ius.. kraal, ou thP ground that lor 
some years he, by reason of h1~ quarrclsomf' nature, thr.<>ats, 
assaults, disobcdicnc·e to plaint1ff'.s orders, and wrong<lo.m~s, 
has been a source o.f constant anxwty and <·xpense to plamtiff 
and has made the pPaccful ocC'upa tion b,v plai ntiH' of his 
kraal impossible. 





104 

The defendant denied thesf' allegations and claimed that he 
is <>ntitled to reside at the kraal in question as it is the 
Great House Kraal, of which he is the heir. He alleges also 
that plaintiff has diverted and is still diverting property 
appertaining to tlw Great House to the Right Hand House 
without consulting him. 

The Assistant Native Commissioner has accepted the 
f'videncP of the plaintiff on the following matters of which he 
complains:-

(1) Defendant will not obey his instructions generally. 

(2) He has on various occasions been called upon to pay 
rlamages for df'fendant's torts and now desires to rid 
himself of this responsibility. 

(3) The defendant has on occasions assaulted hin •. 

(4) Defendant neglects to carry out ordinary kraal dutie~ 
properly. 

(5) Owing to these diffe rences it is impossible for plaintift 
to reside in one kraal with defendant, and if the 
ejectment be not granted he fears that grave con­
sequences may result. 

(G) Deff'ndant ha s. bf'en warned by authorities to behave 
himself and to obey his father without result. 

The defendant denies practically everything his father says, 
but has to admit that plaintiff had complained to the police 
about his assaulting him and also that his father had brought 
him before the magistrate with a view to disinheriting him. 
Now, it is evident that the plaintiff would never have taken 
the extreme step of attempting to disinherit his son without 
some very good reason. 

There is no evidence that plaintiff is diverting property 
from his Great Housf' to his Right Hand House beyond a bald 
statement by defendant and his witnesses to that effect. 
They allege that defendant called meetings of r ela tives in 
regard to the alleged diversion, but no one who was present 
thereat has been ca lled. 

This Court agrees with the finding of the Assistant Native 
Commissioner on the facts. 

It is very common practice for a father to or<lf'r any of 
his sons to set up an est a blishnwnt for himself , and such an order 
does not in any way necessarily imply that the fatlwr is 
thereby disinheriting his son (l\fkeqo vs. l\latikita 1, N.A.C. , 
242). In the present case the plaintiff has specifically stated 
that he does not intf'nd to disinherit hi s son. The evidenee 
in this case does not disdo;;e whether the plaintiff's is a 
surveyed kraal-site held under title or whl'iher it is un­
surveyed and merely held und~r certificate of occupation. 
The latter would appear to be tl](' more probahlf'. Tlu• ease 
of l\Iavayeni ve. Mavayeni (5, N.A.C., 91) dealt with tlw 
nght of occupation of a surveyed kraal site, and it was hold 
that it is an establislwd principle of Native Custom, which 
has long been rec·ognized by this Court, that the hf'ad of a 
familv is under an obligation to maintain and support the 
members thf'rf'of and that they arP Pntitlc>d to reside with 
him at his kraal and cannot hf' Pjected tlwrPfrom without 
some good and sufficif'nt eause. Even if that ease eau he t-; aicl 
to apply to the present on<' we are of opinion that plaintiff 
has shown good and suffic·iPnt cause• for having; hi s :-~ou 
ejected. 

The app<'al will he dismissed with costs, hut ~h~· clefPndant 
will be allowed three months from the date of tins Judgment to 
obtain another kraal site and en·c·t hi s huts. 
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CASE No. 52. 

NTLAMVANA SIGOGO vs. NATANGA NOGAYA. 

UMTATA: 15th June. 1936. Bafore H. G. Scott, Esq., 
President, and :Messrs. H. :E. F. White and L. M. 
Shepstone, l\Iembers of the N.A.C. 

Ubul·unan r'ust01n-When temporary ubulunga becomes per­
manent- Rxecutablc for debts of husband. 
(Appeal from NatiYe Commissioner's Court , Tsolo.) 

(Case No. 353 of 1935.) 
The respondent (l\latanga ~ogaya) obtained judgment 

against one l\[anuka, and certain seven head of cattle were 
attached in the possession of appellant. The respondent led 
eYiclence to show that the cattle in dispute are progeny of 
cattle paid as dowr,v for judgment debtor's sister, and the 
claimant led a certain amount of evidence to the effect that 
they are the progeny of a temporary ubulunga beast given 
to l\Ianuka's wife, who was claimant's sister. 

The claimant's attorney then stated that his case was 
based on the fact that the cattle attached are the progeny 
of a temporary nbulunga beast given shortly after East 
Coast Fever and which had never been replaced by a per­
manent ubulunga, and asked for a ruling. 

The Native Commissioner ruled: "That if a temporary 
ubulunga beast is not replaced by the first heifer born to it 
or by any other permanent beast, and the temporary ubulunga 
is not taken away, the latter becomes a permanent ubulunga, 
and it and its progeny are attachable for the debts of the 
husband." 

Claimant's attorney then intimated that he did not wish 
to adduce further evidence, and the Native Commissioner 
thereupon dech1red the cattle executable. Against this judg­
ment an appeal has been noted on the ground that a tem­
porary ubulunga beast remains such no matter how long it 
is with the donee and that neither it nor its progeny can be 
attached for the debts of the husband of the donee , and 
further that the donor may at his leisure select any beast 
out of the progeny of the temporary ubulunga beast as a 
permanent beast and this beast and its progeny are no longer 
the property of the donor, but such selection does not affect 
the remaining eattle, which remain the property of the 
donor. 

The point at issue being one entirely of NatiYe Custom is 
submitted to the Native Assessors who state: -

" 'Ve found that ubulunga cattle can never be seized at 
all. No fixed time is set as to when a permane nt uhulnnga 
beast can be allotted. The eattle ca n remain with the girl 
for any length of time even up to the time when her daughters 
get married without any allotment of a permanent beast 
being made. If any one came forward and sai d a definite 
time is fixed for the allotment of a permanent beast he would 
be quite wrong. We do not agree with the O{Jinion of the 
Native Assessors in either of th<• cases Jakavu a v.~ . .l\telane 
and l\1pambani v.~. ::\Iasipula. " 

The first sentence of this opinion is in direct conflict witl1 
the many decision s of this Court that ulmlunga cattl<> are 
attachabie, and we do not af'cept it. 

T n view of the statement of t l1<' Assessors that they do not 
agree with the opinions expressed in the cases of .Jakavnla 
1JS. Melane (2, N.A.C. , 89) und Mpambani ·v.~. Masi pnla 
(Tsolo Case No. 4/1920, not r<>ported), it is d<>sirahl<' to lay 
clown some definite rule. 
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The opmwn expressed by the Assessors in the ease of 
Jakanila L's. Melane was as follows: -

" Tlwt tlw custom of temporary ubulunga is a common 
one, and when sueh a temporary ubulunga beast is given its 
first heifer calf must be allocated, as soon as it is weaned, 
a~ the final ubulnnga." 

And in the case of Mpambani vs. Masipula :-
"That in cases whcre a temporary ubulunga beast is given 

to a woman, its first heifer calf becomes a permanent ubu­
lunga, and that the original beast then ceases to be an 
uhnlunga animal, being either restored to the giver or 
regarded as Nqoma.'' 

'l'ht> ease of Hulwa ·vs. Kiliwa (2 , N.A.C., 90) would appear 
to be in confli<:t with that of Jakavula vs. Melane. ln this 
case R nlwa claimed four head of cattle which he said were 
a temporar)l ubnlnnga bea;;t and its three increase. After 
plaintiff's evidence the magistrate dismissed the case, holding 
that under Nati,·c Law ubulunga and dowry could not be 
dissociated. On 27th July, 1910, the Appeal Court in setting 
aside this ruling said:-

" ln this case it is alleged that a temporary ubulung;a beast 
was placed with defendant's wife by plaintiff and it has 
increasPd, and under circumstances such as these the plaintift 
would he entitled to recoYcr the balance of existing cattle 
upon his allocating the final ubnlunga beast," and returned 
the case to be heard on its merits. On furth er hearing, the 
magistrate gave judgment for the defendant , finding; that 
the animal 1n question had not been given as temporary 
nbulunga. 

The case came before the Appeal Court again on the 15th 
November, 1910, which dismissed the appeal and referred 
to the case of Jakavula t•s. :\Ielane. No reasons were given 
by the Appeal Court in dismissing the appeal, but the 
reference to J akavnla's case seems to indicate that it approved 
ot that decision. 

In the present case the alleged " temporary " beast was 
given about 25 years ago, and no allocation of a permanent 
beast has been made, and, in these circumstances , we are 
of opinion that the original beast must be regarded as a 
permanent ubulunga and that it and its progeny are liable 
to attachment for the debts of the husband of the woman 
to whom it was given. 

We are further of opinion that Custom requires that alloca­
tion of the permanent beast must be made after the first 
heifer calf of the temporary beast i~s weaned, and if this 
is not done within a reasonable time the original lwast 
becomes the permanent ubulunga. 

The appeal Is dismissed with costs. 

OASE No. 53. 
1q39 (~ J.J) ga. 

MAFUMAN A MAPELO vs. PANGALELE MPUNZIMA . 

UMTATA: 15th .JunP, Hl36. H<>fore H. G. Scott, T~sq. , 
President, and Messrs. H . E. F. White and L. M. 
Shepstone, Members of the N.A.C. 

Practice and Procedure- AJifiea.l frorn (Jhi ef's Court to JYati1Je 
r'ommisswrll'r-s~cfion ]2, Act N o. 38 of l.f!27- sr;ctwrr R, 
n.N. No. 2254 of Hl2P.- " [[ par and dl'fn·ml1W (I S if (I Cl/Se 

of first in.da.nce "-llfeaniny of- Not pri,rnarily an appr'al. 

<Appeal from Native Commissioner' s Court , Umtata.) 
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(Case No. 658 of 19:3.5.) 
The plaintiff (respondent) sued defendant (appellant) in 

t!te Comt . of Ch~ef Regent David Dalinyebo for a declara­
tiOn of nghts r_n respect of two girls, Nomanana and 
Nomtshewu , allegmg that t hey were illegitimate children of 
N~zita, ~vife of his grandfather \Vagada 1\Ipantsha , whose 
hen· he rs. 

Defendant alleged that Wagada had rendered Nozita preg­
nant and had paid five hPad ot cattle a~ damage~ but had 
never marr·ied her. H e denied that she had ever been married 
to any man, and said the two g irls who form t he subject of this 
action had been picked up while living at her people's kraal 
and claimed them as his. 

The Chief Hegent gm·e judgment in favour of plaintiff, 
holding that as \Vagada's heir he was entitled to the girls. 
An appeal from this judgment was noted to the Court of 
the Native Commissioner at Umtata. 

In the latter Court defendant, in his notice of appeal, 
stated that the Chief' s judgment in regard to Xomanana was 
wrong in law as she was a married woman and that Kontan­
dazo (alios Nomtshewu) appertained to him (defendant) 
according to Native Custom , and in his reply to the 
plaintiff 's statement of claim stated, inter alia:-

" Defendant denies that plaintiff has any claim or right to 
the girls Nomanana and Nomtshewu or to any dowry cattle 
paid for them or either of them or that may be paid for them 
or either of them in the future." 

\Yhen the case came on for hea ring , defendant' s a ttorney 
applied for an amendment to this paragraph b,v adding the 
following words at the end thereof: '' in as much as Nozita 
was , after the death ot \Vagada, givPn in marriage to one 
Mhlekevu Ngxukume, and the girls Nomanana and Nomt­
shewu are the issue of such marriage and belong to the said 
1\lhleke,·u Ngxukume ". 

Objection was taken to thi s amendment on the ground that 
it raised an entireh· new defence and one inconsist ent with 
the defence raised In the Chief's Court. 

The Additional Native Commissioner uplw!d the obje(·tion 
and declined to allow the amendment. 

After hearing evidence, the Additional N ati,·e Commissioner 
upheld the Chief 's judgment , ami against this judgment an 
appeal has been noted on the following ground1<: --

1. That the Additional Native Commissioner, in dealing 
with the merits of the case, d e no vo erred in being 
influenced by evidence alleged to have hePn given in 
Chief David Jongintaha's Court, as this Court is not 
a Court of record , and the maxim omnia Jfme.mmwztur 
rite esse. acta cannot be applied to the proceedings and 
evidence alleged to have been given then~iu 

2. That evidence in a Chief's Court cannot be used as a 
test to credibility unless it is confirmed in the Native 
Commissioner's Court bv the sworn testimony of Pitlwr 
the Chief himself or of a member of tlw '' fbandla " 
who was present at the hearin2: of the ca..c;e. 

3 That it is established in this particular casp that certain 
evidence alleged to have been given in thP Chief's Court 
is not only hearsay and inadmissable hut that thP ChiPf's 
record of it a s set out in his reasons is inaccurate and 
not dependable. 

4. That the Chief should furnish reasons for hi s .iudgment 
and not the alleged testimony of witnesses, as the latter 
course must necessarily impair th<> indPpPnclonee and 
functions of the Native Commissioner's Court and 
prejudice litigants In that Court (i.e., t he Native 
Commissioner's Court). 
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5. That the NativP Commissioner erred in not allowing the 
amendment to paragraph 3 of defendant' s reply to 
plaintiff's statement of claim. 

6. That plaintiff's case is meagre and inconclusive. 

7. That ~he probabil!ties and evidencP fully support the 
n~arnage of N oz1ta to 1\fhlekP:vu, and that the girls 
~omam~na ~nd ~omtshewu , a l~as Nontandazo, are the 
Issue ?f th1s umon ; moreover, there is a legal pre­
sumptiOn that they ar.e the issue of such union. 

8. That the judgment is against the weight of the eYidence 
and the probabili ties of the case. 

9. That in any event the Trial Court should have awarded 
defendant three head of ca ttle upon the latter 's 
alternative defe nee to the claim. 

Before the chief's Court, Situnzi Matiso and Gengqa 
Nqalasha made statements on behalf of plaintiff. The only 
witness for the defendant was Ntsibantu l\Ilisana, who knew 
nothing about the matter. 

The witnessPs Situnzi and Geugqa a lso gave e,· idence before 
the Additional Native Commissioner. Their ev idence is to the 
effect that about 30 years ago they we re asked by Wagada. to 
negotiate for a marriage with Nozita, and that a marriage 
was arranged and seven h ead of cattle paid as dowry, and 
Nozita lived with 'Yagada as hi s wife for some years and gave 
birth to twin s. 

After 'Vagada's death she returned to lwr p eople, where 
she " picked up " certain illegitimate children, including the 
two girls in question. 'Vagada's dowry was never returned. 

'fhc defendant's case is tha t 'Vagada merely rendered N ozita 
pregnant and paid damages but never married her , 
consequently plaintiff has no claim to the two girls not born 
of that pregnancy. 

Before the Chief's Court defendant claimed these girls a~ 
his own property and said Nozita was never married to 
anyone, and in the Native Commissioner's Court lH' took up 
the same attitude, at any rate with regard to Nomtshewu, 
and then attempted to put up a new def,ence that she was 
married to one l\Ihlekevu Ngxukume and consequently the 
girls belong to the la tter. This was an enti1·ely new defen ce, 
quite inconsistent wit h the attitude taken up in t hP Chief's 
Court and in the N atiYe Commissioner's Court in t he first. 
instance, and was, in the op inion of this Court, rightly dis­
allowed, but as a matte r of faet evidenee of this clPfence was 
led and not ohj.ected to. 

ln giving evidence before the Native Commissioner's Court, 
the d efendant stated that at the time of Nozita's pregnancy 
he was a. bov he rdin u stock and gaYe a cireumstantial acc·ount 
of what took plaee , ~H'h as the sending of Nozita with Pnpani 
and Nondada to report the pregnancy, t he pavment of 
damages, the birth of ht>r child, an~l that sh~ JWVPI' livPd with 
'Vagada even for a day. A1·cordmg to Ius own statement 
made in April 19:36 he was e ircumsisPd 16 ypars ago. so that 
at present he' would be at most about :H yPa rs of agP, HA 
says t.he pregnancy of Nozita occurred before the East Coast 
fever (1911), and c-onsequently at t hat time he eoulcl not _have 
been morP than 8 or 9 years old and would have pradwally 
no knowledge of what actuall:v took place. _Tf th_o PvidPil<"~'. of 
Si tunzi and Gengqa is correct, the happenmgs. 111 co u~I!'d,Jo n 
with Nozita oecurred 30 years ago, :tJI(l therPiore uol oudant 
could only have been about four years of age. 

Defendant lPd evidPm·e to the effPct that Nozita was 
married to 1\fhlekevu Ngxukume and dowry of six head of 
cattle paid for her , but the evidence in rPgarcl to tho 
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marriage is very weak and unsatisfactory. Pupani 's evidence 
on this point is of very little sen-ice to defendant, for he was 
not present and he was only told about it. 

:rhis witness was at the Chief's Court but did not give 
l'Vtdencef and in the Native Commissioner's Court he pre­
tended Ie was a di sinterested party and not related to 
.l\1hlekevu , whereas the evidence of his Headman shows that 
he was not spea!\ing the tr_uth and, in fact, was brother to 
l\~hlekevu. 1t 1s not possible to regard him as a reliable 
Witness. The only other witness is l\lhlekevu 's Great wife 
and she is rather Yague, and her evidence is at variance with 
that of Pnpani : She ·avs l\lhlekevu married Nozita after 
~918, while Pupani says Nozita died in 1918. As Wagada died 
m 1911, it is extremely unlikelv that Nozita would have 
remainl'd. unmarried for such a long time. Mhlekevu the man 
who is supposed to have married Nozita, was not called etther 
before the Chief's Court or before the Native Commissioner's 
Court. 

One of the ~irls in question, Nomanana , is married and 
dowry was paid. for her. Defendant arranged the marriage, 
pr~wided the wedding outfit, and accepted the ·dowry and 
had it registeted in his own name. H e sa:vs he told Mhlekevu 
about this case and that l\lhlekevu says he is going to tall\ 
about his children. This is not the attitude one would expect 
if he had really married Nozita. 

In his reasons for judgment the Additional Native Com­
mH;sioner states:-

" As the case is an appeal from a Chief's Court. I was of 
opinion that under section 12 of Act No. 38 of 1927 and the 
t·ules prescribed by Government Notice No. 2255 of 1928, 
the matter should be dealt with primarily as an appeal. In 
view of this I held I was entitled to take notice of the claim 
and rep)~· of the defendant, together with the evidence as 
recorded in the Chief's Court , which 1 contend now forms 
part of the record of this Court ". 

The position from the aspect of the .Judicial Officer 's right 
to taKe cognizance of e\·idence led in the Chief's Court has 
already been dealt with in the case of Jora Nqeto vs. Nkomo 
Zinzile, heard at the present session of this Court, a ud there 
is no necessity to repeat what was then said beyond this that 
the Additional Native Commissioner is wron g in his 
contention. 

In regard to the statement that the ease should he dealt 
with primarily as an appeal, we are not prepared to say that 
this is a correct statement of the position. Admittedly the 
ruLes with regard to appeals from Chief's Courts are very 
sketchy and leave much to he de~ired in many respects but it 
could never ha,·e been intended that matters coming from 
Chief's Courts should be dealt with as appt•als, otherwise pro­
vision would not have been made for thP Native Commis­
sioner's Court to deal with it as if it were a case of first 
instance and for him to g ive judgment only after hearing all 
the evidence tendered by the parties or de<>mcd desirable by 
the Court [Section 12(4) , Act No. :l8 of 1927]. 

In the case of Juhete 1\fki:-~e rs. Bonifasp l\ll\iZB f19:l·f , 
N.A.C. (N: & T: ) 25], hear~) in the Natal and. 'l'_ransvaal 
Division of the Appeal Court, tt was held , hy a maJoniy, that 
these matters should be treated primarily as H[,p<'als. 

In a dissenting judgment Mr K H. Lowe, ono of tlw 
members, stated :-

" I have not hePn able to arrivn at the sa me C'onelnsio11 
regarding the app.eal as to costs. 1 am not satisfied that 
rule 8 was framed to ohviate a plea of -res j1ulinda. and to 
provide for a written record, and no more. Had thnt been an 
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the rule was intended to do, there would scarcely have been 
the need for the words used, ' hear and determine the case 
as if it were a case of first instance ", nor for the last clause 
of the rule. 

" ln incorporating Courts of Native Chiefs with our 
judicial system, a practice and procedure which are at 
variance with our own in some very important aspects have 
been given a degree of recognition. Under our system there 
is a continuity of practice running through all our Courts, 
fro1~1 t.he l_owest to th~ highest, so ~hat no party may suffer 
preJudice Ill the passmg of an actwn from one Court to a 
higher by any break or variation in judicial practice. The 
highest Court lays down the practice which becomes the 
practice of all Courts. 

" Courts of Native Chiefs are however sui generis. In the 
first place their judicial practice is not based upun the 
decisions of the higher Courts. In the important question of 
onus, their practice varies from our own. The onus is not on 
the party who makes the charge or claim to prove it. The 
onus is on the party suffering the charge or claim to rebut it. 
Again, hearsay evidence, however remote, is acceptable 
evidence. It becomes manifest, then, that under those 
circumstances, there is danger of prejudicing the parties 
when a ~ase passes from the lower Court, where Native 
judicial practice is in vogue, to the higher where a different, 
that is, our own, practioe obtains. It is significant also that 
although as Courts of first instance, Court<s of Chiefs ..;tand 
on the same footing as those of Native Commissioners; 
appeals from Chief's Courts, as we know, lie to the ~ative 
Commi.s~ioner and not to this Court. 

There is not possible the continuity of practice and 
procedure, which our system of jnrisprudeTJce prov:Gr>s for 
and demands, for Native Commissioner's Courts are bound b_y 
our own practice and procedure, under which the onus IS 

placed on the party who makes the charge, ancl the 
acceptance of hearsay evidence is bound hy strict rules. 

" To provide for the switch over from one practice tu 
another, some machinery was required. This machinery of 
necessity had to provide for a definite limit to the Native 
practice and procedure, after which our own practice and 
procedure must come into use. There was , in my view, no 
other way but a clear break from the practice which varies 
from our own in so many important aspects. 

" This to mv mind is the real significance of Rule 8, and 
explains the ,~·ords ' hear and determine ' in the rule , and 
gives meaning to the last clause of the rule. 

In this case the Commissioner, in my judgment, was ri!!;ht 
in his decision on the question of costs. Under our practice 
and procedure, the respondent became the plaii_Itiff and was 
entitled to costs. To· say that the appellant , hnvmg succt>c>ded 
in the appeal from the. Chief's Court tu the Native Commis­
sioner's Court becomes entitled to costs appears to me to 
establish a link between our practice and that of the Chief's 
Court, to limit and confine which t o such Courts was in my 
mind the particular intention of Rule 8. 

" f n my vieW the appeal on the question of {'OStS shoufd 
lJe dismissed with costs. 

'Ve are in agreement with this dissenting judguwnt aud 
feel compelled to state, with respect , that W<' are not prepared 
to follow the majority deci sion in the case quoted. 

Although it may be taken as a gen.eral rule tl~at whew 
inadmissible evidence has IH·en allow<•d 111 and has lllfluenc<'ll 
the niind of the .Judicial Offieer , the judgmPnt should not . h<J 
allowed to stand such rule must IJC' OJH'II to the I'X<'<'J>tiOn 

that if the App~al Court, whose duty it is to r<>-lwar the 
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case, is satisfied that apart from such evidence the other 
evidence of the case leaves no room for doubt that the 
judgment appealed against was right and did justice between 
the p~r~ies,_ and that to over-rule the judgment would be to 
work lllJUStiCe. The Court of Appeal should be free to refuse 
to interfere (Retief Bros. ·vs. du Plessis, 1928, C.P.D., 387. 
See also Buys vs. Nancefield Trading Stores, 1926, T.P.D. , 
513, and Lacey & Co. Ltd .. 1JS. Desai & Co., 1927, T.P.D., 
842, quoted in 1927, Bisset & Smith, Col. 12.) 

In the case _of Jora Nqeto t'S. Nkomo Zenzile , already 
refer~·ed to_, ~Ius Co!ut held that the evidence, apart tron1 
the madmtsstble evzdence, was not sufficientlv strong to 
e nable it so say that the judgment should ·stand. The 
present case, however , differs from that one in that all the 
witnesses who gave evidence before the Chief's Court also 
gave evidence before the Xati,·e Commissioner's Court and 
the judgment in the latter Court was based on that evidence 
although the Additional Native Commissioner erred i~ 
treating the case p r imarily as an appeal from the Chief's 
Court. 

\Ye are satisfied that the evidence leaves no room for doubt 
that the woman Nozita was ma r ried to Wagada. and that 
the defence that she was married to l\lhlekevu wa~ merely a 
subterfuge with a view to defeating plaintiff's claim, and we 
are not perpared to disturb the Additional Native Commis­
sioner's finding. 

As an alternati,·e defence to plaiutiff'l'l daim the defendant 
stated:-

" That, alternati,·ely, failing his (defendant's) defence 
upon the merits of the suit. he wi ll claim from the plaintiff 
" isondlo " cattle and wedding and Ntonjana expenses (if 
any) in respect of the said two girls ". 

The defendant in his evidence stated that he was not 
claiming isondlo from plaintiff , but intimated that he would 
do so from l\Ihlekevu. To be consistent in his defence he had 
to say he was not claiming isondlo from plaintiff, but it is 
clear that these girls grew up at his kraal and that he 
arranged the marriage of the one and provided a wedding 
outfit. 

The plaintiff recogni?.ed that these cattle were due for, 
after judgment and before the appeal was noted, he caused 
a let ter to be written to defendant's attorney offering to 
all ow him three head of cattle for isondlo. No reply to this 
let ter appears to have been sent. 

No counterclaim was made in respcet of the isondlo cattle 
nor was judgment given for any specific number of cattle in 
either the Chief's Court or Native Commissioner's Court. 
The only judgment given was a declaration of rights in 
respect of the two girls, anc~ no dt>eisiou was given as W the 
actual number of cattle patd for Nomanana. 

The deduction for isondlo ('au be madc wh<'n the dowry is 
handed over to plaintiff. 

The appeal is dismisscd with costs. 

CAS.E No. 54. 

MASILINGANE M ANCE and Another vs. OPILE BLA ATYE . 

UMTATA: 15th .Tune, 19~6. Before H. G. Scott, E srt .• 
President, and Messrs. H. K 1<'. Wlti te a n cl J.. l\f. 
Shepstone, Members of the N.A.C. 

Practice-Secnrity llond- Where rejected l>y Clulc of Court, 
,4ppeal not d11ly noted. 

(Appeal from Native Commissioner's Court, Cofimvaha.) 
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(Case No. 7 of 1936.) 

The appeal in this case was noted on the 21st March 
1936, but the security bond was rejected hv the Clerk of th~ 
Court and appellant's attorney duly notified. 

The appeal has cousequl•ntlv not been dulv noted 

The attomey for appell;nt in the C~urt b~low has 
addressed a letter dated 5th .June. 1936. to the Clerk of the 
.Appeal Court, Umtata, in whieh he applies for a postpone­
ment of the hearing of the appeal and states:-

" The r~ason is that the appellant's desire to deposit £5 
cash secunty for costs and do not wish to sacrifice stock in 
order to do so. They require time to raise the money by 
other means, ~nd incidentally the first-named appellant has 
gone to the nunes. for the purpose of acquiring the money ". 

l\Ir. l\Iuggleston who appeared for respondent objected to 
the postponement. 

The letter of appellant's attorney does not comply with 
the rules of this Court. His proper course is to make w..ritteu 
application for a condonation of the irregularity in regard to 
the noting of the appeal. The reasons given for the appli­
cation to postponement are inadequate, and this Court is not 
prepared to accede to his nequest. 

The appeal is st ruck off the roll with costs. 

CASE No. 55. 

NTULI NOMANDI vs. MAHLOYEHLO NTLANGENI. 

UMTATA: 15th June, 1936. Before H. G. Scott, Esq .. 
President, and :Messrs. H. E. F. White and L. l\I. Shep­
stone, Members of the N . .A.C'. 

Great Ilouse-Second wife married llfter death of Great 
TVife who left an, heir in Oreaf llou.se-Sta.tu.s of second 
wife-Pondomisi C'u.sfom. 

(.Appeal from Native Commissioner's C'ourt , Tsolo. ) 
(Case No. 11 of 1936.) 

The plaintiff claimed from defendant nine head of cattl<' , 
dowry for one Nokuma, and in his particulars of claim 
alleged that he is the heir of the R.ight Hand House of the 
late Nomandi and that defendant is tlw grandson and heir 
of the Great House of the said Nomandi, that about four 
years ago Nokuma , a daughter of tlH' l{ight Baud Hou sP of 
Nomandi was given in marriage by dl'fendant's father, who 
received 'six head of cattle as dowry for lwr, which eattl11 
have inc·reased to nine head 

Defendant in his plea denied that plaintiff is the heir of 
the Right Hand House of Nomandi, hut says that Nomandi 
first married as his Great Wife. l\Ianxityana , who gavc birth 
to defendant's fathei". .After her dPath Nomaudi marri1•d 
Manxopwe, the mother of plaintiff, Nokuma and otl1Prs and 
put her in Manxityana's place to carry on t he Gn•at Housc, 
and contended that he as heir of that hoUSl' is entitled to 
the dowries paid for Mauxopwe's daughters. 

The Assistant Native Commissionf'f found as a fact that 
Nomandi had threc wives; Manxityana, 1\lanxopwo , and 
Manjomase, married in the order named, but that ManxopwP 
was put into the Great House, and entered judgm<'nt for 
defendant with costs. 
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Against this judgment an appeal has been noted on the 
following grounds:-

"That it is contrary to the usual Native Custom for a 
wife to be placed in a hom;e to revive the same, when there 
is an hPir hDrn to such house. 

" That such defence was a special one and the onus was on 
the defendant to prove the same, which he failed to do and 
further, tl~e magistrate in his reasons for judgment, dicl 
not find 1t proved. Consequently , the plaintiff should 
automatically have succeeded in his action." 

Plaintiff and his younger brother both give evidence as to 
Manxopwe's status, hut that evidence is necessarily only 
hearsay. Ntunja Mbotya states that Nomandi asked him to 
help make beer for the circumcision of the son of his Right 
Hand House son, the plaintiff. Bozolo 1\lboco states that he 
remembers l\Ianxopwe's marriage and that he went to ask 
for her in marriage, that he went with the " duli " party, 
when they were told that she was to be the wife in ,the 
Hight Ha.nd House. The evidence of this witness is whollv 
unreliable. for he says Manxopwe was married about 1885, 
and he admits that at the time of Hope's War (1880) he was 
a small herd boy. It would be entirely opposed to Native 
Custom for such a young boy to be engaged in marriage 
negotiations. 

The only other evidence for the plaintiff is that of l\Iagade 
Madapu, who says that his sister, Manjomase, Nomandi' s 
third wife, was the Qadi of the Great House. 

On behalf of defendant, Ngxetezo Vika, who styles himself 
grandfather of the parties, states that before Manxopwe was 
married a family meeting was held at which it was decided 
to pay dowr_\" for Manxopwe and that Rhe should take over 
the Great House and was made Ntlangweni' s mother, 
Ntlangweni being the father of Defendant . 

)[gobodela ~[agxavule, a younger brother of Nomandi in 
another house, states that defendant's father Ntlangweni was 
alwa;~:s regarded as the heir of ~'lanxopwe and that Nomandi' s 
third wife was of the Hight Hand House. 

Qungu .Mkondweni. a Headman, states that if an heir is 
born to a woman and she dies , it is customar.v to marry 
another woman and put her into that housP. 

The facts of thiR case having been put to tlw Native 
Assessors, they were divided in their opinion: The A ssessor~ 
E. C. Barn (Tsolo), Bungani Mgudlwa (Engeoho), and Ndevu 
Jubasa (Qumbu), gave the following opinion : " ff the wife 
dies leaving a son , the house of that woman is regart!Pd as 
being still in exist ence by reason of there being an he ir. A 
man marrieR and if he likes he can take a nother woman from 
his late wif~'s people or a stranger and put hc>r into t hP 
house of thP dc>ceased woman , and shP is callt>d the mothc>r 
of the bov of the decea sed woma n, bu t, properly speaking . 
she is not" the mother of the boy , and she only Pomes to look 
after the boy, but her rank is t ha t of t h t> Hight Hand wift> . 
She would lw quite di stinct a nd have hPr own establishment . 
Then the man marries a t hird wife, a nd she would he the 
Qadi of the woman first marriPd , and the l{ight Hand wift> 
would he freed from any responsibili t ies to the first house and 
the Qadi would takP up thoRe responsibilit ies. 

Assessors Dudumayo (Mqandnl i) a nd :\lkondw_e ni (Tsolo) 
stated : " If the Great 'VifP die, leaving a male elulcl , a no t lu•r 
woman is. married into tha t house> to IJP hi s mot her and look 
after him. She would he looked upon as the wifo of that 
house. Thf' Right Hand wifP <"anno t IJP married as long as 
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that boy has no mother. If the woman is married and put 
into the house of the deceased woman this would be announced 
at the time of the marriage, otherwise she would be the 
Right Hand wife. Her sons would be regarded as the younger 
brothers and her daughters as the sisters of the son of the 
dcce~~ed wife. This is the custom applying to the Pon­
domisi ". 

The latte1· opini?n is in agreement with that given in the 
case of Ntlangwem vs . .Mkwabane (4, N.A.C., 381) and which 
was accepted by the Court as a correct statement of Custom 
applying to the Pondomisi. 

This Court is of opinion that plaintiff has failed to 
establish that his mother, l\Ianxopwe, was the Right Hand 
wife of the late Nomandi, and that the evidence shows that 
sh~ was nHtrri<.'d into. the Great House and consequently 
defendant would he entitled to the dowries of her daughters. 

The appeal is dismissed with costs. 

CASE No. fin. lq3q (T\- N) ~ ~ . 
JORA NQETO vs. NKOMO ZENZILE. 

UMTATA. 15th June, 1936. Before H. G. Scott , Esq. , 
President, and Messrs. H. E. F. White and L. l\1 . 
Shepstone, .Members of the N.A.C. 

]>ractice and procedure-Appeal from Chief's Court-Section 
7, G.S. So. 2255-Section 1 (4), Act Xo. 38 of 1927-
Nativ e Commissioner must determinP. cuse only on evidt'TICI' 
before him-Cannot buse findings on C'vidt•nce of ll'ifnes.~ 
called before Chief's Court only and not ca lled IJefore 
Native Commissioner-Hearsay-J>re/ndice. 
(Cast> from the Native Commissioner's Court, Umtata.) 

(No. 227 of 19:~5.) 

In the duly constituted Court of Chief Regent David 
Dalindyebo Nkomiyahlaba , Zenzile sUt'd .Jora Nqeto for 
twelve head of cattle which he clainwd to bt> his own personal 
property. In that Court judgment was given in favour of 
the plaintiff for the full numher of cattle clainwd, and tlw 
defendant appealed to the Native Commissiont>r's Court at 
Umtata. In accordance with H nle 7 of GovPrnment Notice 
No. 2255 of 1928 (Chief's Civil Court Hnks) tlw Chit•f HPg;ent 
furnished particulars of the elaim lodged with hin1, thP rt>ply 
of the defendant thereon, the judgment of tlw Court and tlw 
order thPreon which incorporated the rPasons for jmlginPnt. 
In addition to the ahove, the Chief also forwardPd the 
statenwnts of the witnesses who appPared bdon• him. Tht-sP 
stateml•nts necessarily wen• not on oath, the Chief having no 
power to administer an oath, and there was no cross­
flxamination of the witnesses. 

On the case coming bdore the Additional :\"1ttivP Commis­
sioner, h e recorded evidence of both parties and theu entered 
judgment for tho plaintiff (Nkomiyahlaha) for thP dPiiver,v 
of tw<>h'P head of cattle and costs, thus confirming tlw ChiPf's 
judgment. Against this judgment an appPal has hPPn notPd 
nn tire following grounds: -

1. That it is suhmittPd that thP Additional NativP 
Commissioner for the District of Umtata PrrPd aml a<"tPd 
irrPgularly in not dPeiding tlw crPdihilit,v of thP 
cvidt•m·p for himsPif instt•ad of bPiug influPn<·Pd hy aud 
acting 11p011 t-vidPni'P alJPg;Pd to haVP bPPII gi\'1'11 in 
Chi(•f David .Jougintaha's Court, whic·h is not a Court 
of HPC'ord and to whieh thP mwniu L'mt'.~IIIIIIITifllr rift• 
esse acta ruin of evi denee dol's not apply, and wa~ tl111~ 
wrongly applied to tlw pn•judi<·P of dPfPIHlant's <·asP. 
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2. That the judgment is against the \YPight of evidence and 
the probabilities of the ease. 

:3. Tht> fact that a certain black cow and a dun heifer were 
dead "·as not challenged by the plaintiff, consequently 
no judgment for the delivery of these cattle should have 
bf'en given against defendant . 

4. That as specific cattle were claimed the Court should 
have specified the cattle for which it gave judgment. 

Dealing with the first ground of appeal the Additional 
Native Commissioner in his reasons for judgment states:-

" I was satisfied from the evidence of 'Vikili, Ngevayo, and 
Fota that three head of cattle were purchased from defendant 
by Wikili for the late Stephen, and that these cattle, after 
StPphen 's death, were removed to the kraal of defendant, 
whPre they eventually increasPd to seven. The defendant's 
n•ply to this portion of the claim is a total denial, in which 
lw is only supported by his sons, though the defendant's 
statf'ment and that of Headman .:\lvumbi before the Chief's 
Court indicates that defendant was in possession of cattle 
belonging to Stephen's Estate ", and again: " The action 
eomes on appf'al from the duly constituted Conrt of Chief 
Regent David Dalindyebo and, as I held that the particulars 
furnislwd by the Chief in terms of section 7 of GovPrmnent 
Notice No. 22.55 of 1928, formed part of the present record, 
I was of opinion that for the purpose of testing the credibility 
of the witnesses I was entitled to refer to the evidence addueed 
at the Chief's Court." 

Now, it is true that the particulars furnished in terms of 
seetion 7 of Government Notice No. 225.5 of 1928 by the 
Chief's Court form part of the record in the Native 
Commissioner's Court, but this does not apply to the unsworn 
statements of witnesses, who appeared before the Chief's 
Court but not before the Native Commissioner's Court. In 
terms of section 8 of the Government Notice referrPd to, when 
the case conws before the Native Commissioner he shall lwar 
and determine it as if it were a case of first instance in his 
Court, which means that he must try it de novo and base his 
judgnwnt on the evidence adduced before him. 

This is clear from the wording of section 12 (4) of Act 
~o. :38 of 1927 dealing with appeals from Chief's Courts, which 
is as follows :-

'' The Court of Native Commissioner may confirm, altPr, or 
set asidP the judgment after hearing s11ch e1•idrnce (which 
shall be duly recorded) as may bP tendered by the partit>s to 
the dispute, or may be deemed dPsirable by the Court.'' 

This being so it was not competent for the Additional NativP 
Commissioner to tPst the credibilitv of tlw witnPsses in his 
Conrt by referring to statenwnts of 'other witnPssPs, who \\"Pfl' 
not before him, who had madP lllls\vorn statPmPnts and WPI"P 
not subjectPd to cross-<'xamination. ThP statPllll'nt madn by 
HPadman ~[vumhi bPfore tlw Chid's Court was ch·arly hParsay 
evidence in so far as the NativP COimnissionPr's Court was 
concerned and was consequPutly inad111issibll' aud should not 
have hPen taken into consid1•ration by tlw Additional Nativl' 
CommissionPr in arriving at his judg;nwnt. 

It was argued before this Conrt on bPhalf of r1•spond1•nt 
that evPn though the ChiPf's Court is not a Court of l!l•(·ord 
tlwre is nothing to prPvent it making its own notl's of tl11• 
PvidPnce IPd beforP it and forwarding this to tl11• Nativ1• 
Commissionl'r's Conrt tog<'thPr with the parti<'nlars n•qnin•d 
by GovPrnment NoticP No. 2::ll5!i of ]!J28 , and that thP NativP 
C.ommissionPr must of necessity take cognizance of that 
evidPnce in order to apprPciate the rPasons whi<"h aduat.1•d thP 
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Chief's Court in arnvmg at its findings, and that this was 
the only construction that could be placed upon section 7 of 
Government Notice No. 2255 of 1928. With this contention 
Wt' are nnabl<' to agree. It is a startling proposition to say 
that in cases of appeals from Native Chief's Courts the N ativP 
Commissioner can disregard all the rules of evidence and allow 
himself to be influenced by evidPnce which would otherwise 
be inadmissible. If the legislature had intended to effect such 
a drastic change in the law it would have made that intention 
clear. That there was no such intention may be gathered 
from the fact that the section above quoted refers only to the 
plaintiff's claim, defendant's reply, the judgment and reasons 
for jndgment of the Chief, and expressly omits any reference 
to the e'•idt•nce given before the Chief's Court. It is therefore 
not in order for the Chief's Court to attach to the particulars 
furnished notes of the statements made by witnesses other 
than plaintiff and defendant. 

The lt'gislature no doubt intended to provide an easy and 
inexpensi,·e means of bringing a Chief's judgment before the 
Native Commissioner's Court, but it is open to qtwstion 
"·hether that intt>ntion has been realized , for the practice has 
grown up in some Courts for the attorriers appearing for the 
parties to draw up and file fresh statements of claim and 
replies thereto. These are not provided for in the tariff of fees 
laid down for Native Commissioners' Courts and cannot be 
charged for in a party and party bill of eosts. 

This Court does not wish to be understood as disapproving 
of this practice. On the contrary, it is of opinion that it is 
helpful to all concerned that the issues between the partit'S 
~";hould be set out as clearly and concisely as possiblt'. 

This Court "·as also asked to decide whether or not the 
parties were bound in the Native Commissioner's Court within 
the four corners of their claim or reply , as the ease may be, 
in the Chief's Court. In our opinion it would be undesirable 
to lay down any hard and fast rule, and t>ach case must be 
dealt with on its merits. 

That the attorneys practising in th<> Court of Native 
Commissioner at Umtata at any rate do not considPr the 
parties are so bound is evidencPd by the fact of the praetice , 
already referrt'd to, of filing fresh statements of claim and 
reply, which in many cases differ very matPrially from those 
as st>t out by the Chief's Court. 

It can hardlv be expected that the Chief's Court will 
have the necessary knowledge to set out in legal form all 
the defences, for example, which may bP properly be taken 
to a claim. It might entail extr<'nw hardship to hold tlw 
parties rigidly to what may hP tcrnwd the ph:a?iugs in ~hP 
ChiPf's Court. It is quite cl<'ar that the A<hhtronal NatrvP 
Commissioner was influ<'nced in his judgnrPnt in tl!(' cas<' 
under consideration• in respect of thP catth· lwlonging to th<' 
Estate of the late Rtephen Nq<'to by tlw stat<'IIIPnt a ll<"g<'d 
to han' been madP to H<•adman l\lvuruhi , Ly whi!'h he 
admits lw test<'d tlH' defendant's cn•dihilitv in his mYn Court. 
It is impossible to say how far ir<' wa~ as a c·oJtSC'CJIIPI_ICe 
influenced against dc·fendant in n•gard to tiH' otlwr portwn 
of tlw claim , vil'.. , ~lanala 's dowry . 'l'lwn' eau !JP no doubt 
that dPfinitc prejudiet· was <'alls<'d to dPf<'ndant by th<· 
Additional Native Commissioner'~ n·lia nee on inadJtris-;ihlf• 
eviden<·e. 

In spit<' of tlw fa<'t that a jHdicial ofJiePr ha s n•liPd on 
inadmissible' Pvid<'nC<', it is sti ll op<'n to an AppPal Co11rt 
to refuse to int<'rf('r<' if it is satisfiPd that apart from SII('h 
Pvidcne<' tht> othPr <>vid <>nc<' of t h<• !'asP h•avPs no room for 
doubt tlrat the judgHwnt apJH•al<·d against is .right and did 
justice to the parti<'S and that to on'rnrlP rt would work 
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injustice (Retief Bros. vs. Estate du Plessis, 1928, C.P.D., 
:387). In the present case, however, we are of opinion that 
the other evidence is not sufficientlv strong to enable us tu 
say that the judgment should st;nd and that the best 
course is to set aside the proceedings and order a retrial. 

The appeal is allowed with costs, all the proceedings in 
~he Court below after t?e particulars of claim, reply, 
JUdgment, and reasons for JUdgment furnished by the Chief's 
Court are set aside and the case returned for hearing 
before another judicial officer. 

Costs in the Court below to abide the issuP. 

CASE No. 57. 

KANDIYEZA BEN vs, PETSHANA MAJANGAZA. 

UMTATA: 23rd October, 1936. Before H. G. Scott, Esq., 
President, and Messrs. H. E. F. White and W. F. C. 
Trollip, l\Icmbers of the N.A.C. 

Dowry, Desertion of wife-Allegation that she was driven 
all'ay under accusation of witchcraft not proved-DowTy 
retuTnable. 

(Appeal from Native Commissioner's Court, Tsolo.) 
(Case No. 55 of 1936.) 

Plaintiff (appellant) sued defendant (respondent) in the 
Court below for the return of his wife, defendant's daughter, 
Mangwanya, or the dowry paid for her, namely eight head 
of cattle, ten sheep, and one horse, together with their 
increase, alleging that he had married her three years ago 
and that she deserted him two years ago and refuses to 
return to him. 

Defendant pleaded that only eight head of cattle and one 
horse were paid as dowry and that in August, 1935, his 
daughter returned to his kraal, having been discarded and 
ejected by plaintiff and/ or his family on the accusation that 
she had been the cause of plaintiff' s illness, and that conse­
quently plaintiff was not entitled to the return of any of the 
dowry. 

At the commencement of the case plaintiff's attorney waived 
the claim for the increase. 

The whole crux of the case is as to whether the woman, 
Magwanya, had been driven away under an accusation of 
having been the cause of plaintiff's illness. 

Considerable reliance was placed on the evidence of .Mtsi 
Mbanjwa. This witness says that in l\[ay or June, 1935, 
plaintiff came to his kraal with his wife, and that plaintiff 
then complained that something was choking him at night 
and that he had stomach trouble, and also that the reason 
why he did not have children was because of a swelling in 
his testicles. 

Mtsi then sent l\[agwanya to call plaintiff's father, and 
when the latter came he said he knew that his so n was being 
killed by Petshana' s daughter (.l\1 agwanya). l\ltsi remon­
strated with him, and plaintiff's father then stopped and said 
he would take her to her father next moming, awl they 
actually left next morning. Other witnessPs WPre called to 
testify that plaintifl''s father had said to them that l\1ag­
wanya had been the cause of plaintiff's illness. l\lagwanya, 
in her evidence in chief says that both plaintiff ancl his 
father accused her of bei;Ig the cause of the former's illness 
and drove her away. Her eviclen('e as to l1i s driving away 
is very vague and indefinite. Tier story is that sho a1~d her 
husband stayed at l\Itsi's kraal for four mon~hs, an~l 1t was 
there that plaintiff's father made the accusatron ag:unst her, 

9 
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but she could not have been seriously disturbed about this 
as she admits that while they were there her husband used 
to have connection with her. 

From Mtsi's kraal she and her husband and his father 
went to the kraal of one Cengo, and it was from there that 
she went to her father's kraal. She does not say that any­
thing happened at Cengo's kraal to cause her to leave, 
although she does speak of a " secret diagnosis " from which 
she was excluded, but whether· this diagnosis took place at 
Cengo's kraal or at l\ltsi's kraal is by no means clear, 
although from the Assistant Native Commissioner's reasons 
for judgment it would appear to have been at the latter, 
for he says :-

" The evidence is somewhat vague as to whether 1\iagwanya 
was accused of using natural or unnatural means in causing 
plaintiff's illness. It was illicited from her that after the 
arrival of her parents-in-law, and during the absence of 
l\Itsi, a woman doctor was called in for a secret diagnosis." 

Now, according to l\Itsi, plaintiff left his kraal before 
ploughing season of 1935. 'Vhen l\Iagwanya gave evidence 
on the 23rd June, 1936, she said she was pregnant by plaintiff 
and was then in her eighth month of pregnancy. If that 
is correct she must have cohabited with plaintiff after they 
left :Mtsi's kraal and, therefore, her reason for leaving him 
was not because of what had happened at that kraal. 

It is true that plaintiff and his father both deny the visit 
to l\Itsi's kraal and this does tend to shake their credibility~ 
but this does not alter the fact that defendant had pleaded 
that his daughter had been driven away under an accusation 
of having caused her husband's illness and this, in the opinion 
of this Court, he has not satisfactorily proved and, therefore, 
plain tiff was entitled to an order for the return of his wife, 
failing which the return of the dowry paid for her. 

The only dispute in regard t.o the dDwry is as t(} whether 
any sheep were included. Plaintiff says ten sheep were paid, 
whereas defendant says no sheep were paid. The evidence 
of the plaintiff and his witnesses on this point is not very 
satisfactory. 

Plaintiff and defendant reside in difff'l"ent locations, and 
as plaintiff's father states that sheep cannot be removed 
from one location to another without a permit and no permit 
was obtained for the removal of any sheep, it is doubtful 
whether any sheep were included in the dowry. 

The appeal will aecordingly be allowed with costs, and the 
judgment in the Court below altered to read " fDr plaintiff 
for the return of his wife , Mangwanya, within one month 
from the date of this judgment, failing which the return of 
eight head of cattle or their value, £24, and one horse or 
its value, £10, and costs of suit." 

CASE No. 5R. 

LANGA MBALISO and MBALISO vs. BONGA MTSHALU. 

TTliiTATA: 23rd October, 1!)36. Br>fore 11. G. ~kott, l•:sq., 
PresidPnt, and :\Tessrs. H. K 1 ~. White awl W. 1<'. C. 
'I'rollip, Members of the N.A.C. 

J)umages fo-r adultery and. Tfff;!J!Wn~y-Fuil'llre to. J.n:ovf'­
R ·I;idence m.11,st be f'lntt/'ILSI1! f' 1r~ f·lium fo ·r- lmpossllnl lfy of 
husband IJrina fallu•r of rh ild m11sl. IJI• mli sfodorily 
proved. 
(Appeal from Nati,·c Commissioner's Court, '('solo.) 
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(Case No. 82 of 1936.) 
T.his .. is. an appeal against a judgment in favour of the 

pla.mtdf Ill the Court below for five head of cattle or their 
value,. £15, as damages for adultery alleged to have been 
committed by first defendant with plaintiff's wife Madlamini. 

Plaintiff states that he went to the mines about the Spring 
of 1933 and rett~r~ed about August, 1934, and when he 
returned, l\ladlamini ~as at her people's kraal, but he knew 
no~hmg about her bemg pregnant, and it was only after the 
child was born that thtl fac~ was reported to him. Be then 
took her to firs~ defendant's father, first defendant being 
~way ~t the mmes. Qn fir?t defendan.t'~ return plaintiff 
Immediately went to him with Madlammi but he denied 
having committed adultery with her. ' 

The only witnesses to the alleged adultery are l\fadlamini 
and the alleged go-between " Nomatemba ". 

There are several unusual features about this case. In 
the first place l\fadlamini says that first defendant made 
overtures to her direct and she accepted him, and then she 
suggested "Nomatemba" as the go-between. Secondly no 
" Nyobo " or love fee was ever demanded by Nomatemba. 

She explains this by saying that first defendant went off 
suddenly to the mines, but that explanation is not satis­
factory, for she says she made appointments for them on five 
occasions, on one of which she actually saw them under one 
blanket, and therefore she had ample opportunity to demand 
the customary fee. 

An examination of the evidence led for plaintiff reveals 
several discrepancies. Plaintiff states that when he took his 
wife to first defendant she said she had witnesses, whereas 
she says she was never asked this question. Again, plaintiff 
says he did not see Komanisi at defendant's whereas his 
wife says he was present. Madlamini states that cohabitation 
took place in the long grass between the land of first 
defendant and that of his brother, whereas Nomatemba says 
the place was between the lands they Wf>ne hoeing and that of 
1\Ia.tapile, who is not related to defendant. Madlamini sa,Ys 
all the acts of cohabitation occurred at the same place and 
this place, it must be remembered, was amongst the lands, 
and the cohabitation took place in the daytime at a time 
when there were other people in the. near vicinity. 

Nomatemba only speaks of one act of adultery. 

Another curious feature about the case is that Madlamini 
says that her pregnancy was not noticed at her home before 
the birth of the child. This is hard to believe. 

It has been laid down in numerous cases in this Court 
that cases of adultery must be proved conclusively, and 
naturally the first thing the plaintiff is required to prove is 
that he could not have been the father of the child born to 
his wife. In the pr,esent case plaintiff's evirlf>.nco as to th.e 
date of his leaving for work and his rf>turn th('refrom ts 
very vague. He speaks of " leaving ahont spring of 1933 and 
returning about August, 1934 ". Thf>Sf> exprosswns loavc> 
room for considerable doubt as to the :wtual datos: 1 t W:l!o; 

within plaintiff's power to prove th<'Sf> ahsolutf>ly, and hf> 
should have done so. As the case sta nds, it is not, poss ihlP to 
say with certainty that he could not lntVP been the• father of 
the child. 

Apart from tl1is the discrepancies in the cv idPJH·e of the 
two women leave room for considerable douht. 

The appeal is allowed with costs, anc.l the judguwn~ in tho 
Court below altered to ono of ahsolutton from tl111 mstanro 
with costs. 
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CASE No. 59. 

GUMDASHE PANGALELE vs. SIHOM XUZELE. 

UMTATA: 23rd October, 193G. Before H. G. Scott, Esq., 
President, and l\Iessrs. H. E. F. White and W. F. C 
Trollip, l\Iembers of the N.A.C. 

Xative Oustmn-" Mvuzo " beast-Payment of is in. accor­
dance with NaJive Ousto~Judgment creditor must re­
imburse messenger but has option. of selecting beast to 
be paid-Circumsta.nces umder which " messenger " forfeits 
claim to reimbuTSeme!ll,t. 

(Appeal from Native Commissioner's Court, l\Iqanduli.) 
<Case No. 132 of 1935.) 

ln 19a2 present defendant (Sihom Xuzele) brought an action 
before Headman Pangalele, of l\Iqanduli District, against 
one l\Ifikilinja for damages for adultery , and obtained 
judgment for five head of cattle. The Headman sent his 
messenger, Gumdashe, to collect these cattle but did not 
hand them over to Sihom. 

On Sihom suing him in the Court of the Native Commis­
sioner, 1\Iqanduli, for delivery of the cattle, Pangalele pleaded 
that he was prepared to hand them over on payment of the 
beast he was entitled to by Native Custom for the settlement 
of the action. 

In his replication, Sihom contended that the Headman was 
not entitled by law to demand a beast for settling the action 
and that in any case he could not refuse to hand over the 
cattle pending payment of this beast. No evidence was 
taken, and judgment was entered in favour of Sihom for 
the full number of cattle. Some two years later Gumdashe, 
the Headman's messenger, sued Sihom before the Chief Regent 
David Dalindyebo for a beast (l\lvuzo beast) for his services 
in collecting the cattle from l\Ifikilinja and was successful. 
Sihom then appealed from the Crief's judgment to the Native 
Commissioner, l\Iqanduli, who reversed the Chief's judgment 
and entered judgment in favour of Sihom, and against this 
judgment an appeal to this Court has been noted on the 
ground that Gumdashe, as the messenger of the Headman , 
who succeeded in obtaining sa tisfaction of the Headman's 
judgment, is entitled to a beast for his servic-es. 

In this case Gumdasho handed to the Headman the cattle 
he had succeeded in obtaining but made no claim for r·e­
muneration, and it is only two years after his uncle, Pan­
galele, had failed to secure a judgment for the beast which 
he claimed was due to him for trying tlw case that he makPs 
a claim against Silrom. 

As the Native Commissioner says in his reasons for 
judgment, it would appear that the aetion in tlw 9hicf~s 
Court was merely a subterfuge for Pangalele to obtaur tins 
beast under another pretext. It was admitted in tire Native 
Commissioner's Court hy Silrom's attorney that Sihom ha_d 
offered Pangalcle a beast whielr tlw latter had refusPd as rt 

'was unsuitable. T n the trial before tho Chief's Court, Si hour 
stated that, he had offered Gmndaslw a beast which had hocn 
refused. 

To which of these two persons this ofi"Pr actually was made 
is not certain, but that it was made to one or other of tlwm 
is clear. 'fhe quest ions to be decided are: -

I. Has the Headman' s messenger· a claim as of right to an 
1\( vuzo beast from a successful party in the I [Padman's 
Court, and can he sue for it or· must Ire look to the 
Headman for his remuneration, seei ng that ho was 
employed b~ the latter I' 
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2. If he has such a claim, does the fact that an offer was 
made to him and rejected affect his right to sue P 

3. Does the fact that Gumdashe waited for two years after 
judgment had been given against Pangalele before 
bringing his action affect his claim in any way P 

The facts of1 the case having been put to the Native Asses­
sors they state :-

The payment of "l\Ivuzo" is in accordance with custom, 
and the man in whose favour judgment is given has to pay 
the " l\fvuzo ", but he has the option as to which animal out 
of those collected for him by the messenger he is going to 
pay. If the messenger refuses the animal offered he loses 
his claim to payment. 

Neither a Headman nor a Chief has the right to keep the 
fine, he must hand it over at once to the person entitled 
thereto, and the messenger is supposed to be remunerated 
then. If the Headman keeps the fine for some time that does 
a way with the right of the messenger to get the '' M vuzo ''. 

In connection with the present case two things have 
occurred to disentitle the messenger to claim the 
" l\Ivuzo": --· 

1. The retention of the cattle by the headman. 

2. The fact that after judgment was given against the 
Headman the messenger allowed two years to go by 
before bringing his action. 

I11 view of this expression of opinion, Gumdashe would, 
in the circumstances of this case, appear to have no claim 
to a "Mvuzo" beast, and the appeal is accordingly dis­
missed with costs. 

f;ASE No. 60. 

N,YANI MATINISE vs. JAVU MALOTE. 

UMTATA . 21st October, 1936. Before H. G. Scott, Esq., 

President-, and Messrs. H. E. F. White and W. F. C. 
Trollip, Members of the ~.A.C. 

Nati ·vl' Custom-Fine payment of for preanancy rntitlr.~ 
father of child to claim it at any time-'l'rnder of 
" ison<llo " brast to obtain d-elivery of child not essential 
brforr action. 

llleaitimate child-Where fine for prranancy is ]>aid, the 
subsequrnt marria(Je to and pnyment of dm1-ry by anothrr 
man does not entitle latter to. 

(Appeal from Native Commissioner's Court, Eng;coho:) 

(Case No. 256 of 1935.) 

In the Court below plaintiff claimed fro!D defendar.It t~e 
delivery of a certain f.emale child, l\Ika-1\Irller, and 111 Ius 
particulars of claim alleged :-

1. Some years ago defendant sued. plaintiff for £25 da11Jages 
in respect of th~ seductiOn and pre~J:na_ncy of 
defendant's sister, Nodatavana, hy plamtJff a~d 
obtained judgment in the said amount and costs of smt, 
which plaintiff duly satisfied. 

10 
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2. That as a result of the said seduction the said 
Nodatavana was delivered of a female child named 
Mka-Miller, of which defendant and/or his agent is in 
wrongful and unlawful possession. 

3. That by reason of the pn,mises plaintiff is entitled to the 
said child, but defendant notwithstanding demands 
refuses and neglects to deliver same to plaintiff. 

Defendant's plea was as follows:-
1. Defendant admits paragraph 1 of plaintiff's summons. 
'2. Defendant states that as plaintiff paid only damages for 

seduction and pregnancy plaintiff is not entitled to 
the child, nor was it demanded at the time, and, 
furthermore, as plaintiff in case 231/26 denied 
paternity of child in dispute. 

:J. The <·hild is not in the possession of or under control of 
thf' defendant but is in the possession and control of 
Dyubele Ludicli, the husband and guardian of 
~odatavana. 

\Ylwrefore plaintiff has no claim in the premises and 
defendant prays that plaintiff's claim may be dismissed with 
costs. 

The Assistant Native Commissioner entered the following 
judgment:-

" .Tudgnu•nt for plaintiff as prayed. Plaintiff to pay a 
Sonrllo beast to defendant. Plaintiff to pay costs of suit np 
to 7th Novemher, 193.5. From thi~ elate defendant to pay 
costs. " 

Against this .iudgment an appeal has been noted on the 
following grounds:-

1. That the Conrt erred in allowing the plaintiff to makP 
tender of Sondlo beast, after pleadings had been 
closed, and in view of the fact no such tender was 
made in the summons commencing action. 

2. That plaintiff was estopped from leading evidence as to 
tender before action. in that no allegation of such 
tender was included in the summons. 

3. That without such te11dcr before action and all.egation 
of tender in the summons, plaintiff is not entitled to 
delivery of the ehild. 

And further should the abo,·e be overruled 

.!, That plaintiff is not entitled to claim delivery of the 
ehild for each and all thP following reasons, both in 
law and Native Custom:-

(a) He denied paternity of the said child in thP. formPr 
case, No. 231 f2G (Engcoho). Such denial wa~ 
definite and specific (11ide summons and plt>a, idem). 

(l1) He failed to pay for sednction an<l prcgnaney on 
demand, but onlv paid after judgment had hePn 
given against him and a writ issned (idem). 

(c) He gavP defendant no intimation within a 
reasonable time after birth of the C"hild that he 
intPnded claiming sneh child. 

(d) That the first demand for the child was immediatdy 
before issue of summons. 

(e) That at the time of such dnman<l no tender of 
Sondlo was made. 

5. That as Dyubele Lmlicli paid full dowry when h~> rnarriPd 
Nodotavana, and took the child l\fka-1\fillPr as his own, 
the said child belongs to him, ac<'orcling to custom. 
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The ma_in facts in the case are admitted with the exception 
of the polllt as to whether or not plaintiff made a demand on 
defendant for the custody of the child. It is clear that in 
1926 plaintiff was sued for damages for the seduction and 
pregna.ncy of Noda.tavana and, although he denied the 
patermty of the child born as a r esult of that seduction 
JUdgment was given against him, and he duly satisfied that 
Judgment. 

A year or so after this case one Dyuhele Ludidi married 
Nodatavana and P.aid eight ?ead of cattle as dowry for her, 
and regards the gnl l\Ika-l\hller as his. 

In re~ard to the first ground of appeal , the point was 
settled m the case of Tsoli N gu bentombi vs. Cunezi l\fneme 
(4, N.A.C.,49), in which the position was similar to this. 
Plaintiff claimed custody of a girl of whom he was the natural 
father, and the defendant pleaded that as plaintiff had not 
paid " isondlo " he was estopped hv his acts and conduct 
from making any daim to: her. · 

The plaintiff's attorney then tendered an "isondlo" beast 
and the magistrate entered judgment that plaintiff wa~ 
entitled to the girl on payment of the isondlo beast, but as 
he had made no previous tender of that beast he ordered him 
to pa,v costs of suit. On appeal, the President of the Native 
Appeal Court said: " Appellant having accepted fine for the 
pregnancy of hi s sister well knew that respondent could claim 
the child at any time by paying one more beast as isondlo or 
maintenance ". 

This Court knows of no rule of law whieh precludes a party 
to a suit making a tender after the close of tl1e pleadings. 

The fact that he has not made a tender earlier merely 
affects the question of costs. 

The second ground of app,eal is one of estoppel. This point 
slwuld have been raised in the Court below and objection 
taken to the evidence of previous tende1· being led. As that 
was not done it cannot be raised for the first time on appeal. 

In regard to the third ground of appeal, it is only 
necessary to refer to the cases cited by the Assistant Native 
Commissioner in hi s reasons for judgment, viz:. Tsoli 
Ngubentombi z·s. Cimezi l\fnene (4, N.A.C. , 49) , l\[gunjana 
Lupindo 1·s. Sepambo Bonja (4 , N.A.C., 51), and Ntlol1wana 
vs. Kabane (2, N.A.C. , 37), which clearly show that a tender 
before action is not essential to enable plaintiff to obtain 
delivery of the child. 

In regard to the grounds 4 (a) and (b), this Court is unable 
to appreciate whv, because a man has dt>nied pate rnity in 
the first instance' but on judgment being giv,en against him 
has paid the customary fine , he should not be entitled to the 
child born of the seduction nor has its attention been 
directed to any such custom among the natives. 

Ground 4 (c) and (d): This Court know~ of 1~0 custom !>Y 
which intimation that the ~at.ural father Is 1;01 ~1g to claun 
the child must be made w1thm a reasonable tune. If no 
arrangement is made when the fin P is pai<l as to tlw owner­
ship of the child, the n the natural father's right to it un<lcr 
Native Custom is ('}ear (Takayi rs . .Mzamhalala 1, N.A.C .. 
121). Even where the fulJ fine is not paid iu the ~rst instanec 
the putative father may elaim the ehil<l by paying the full 
fine, and this may be done at any tim<' (l\fpeti 1M. Nkumanda, 
1, N.A.C., 43). 

The payment of th (' full fin e ipso fwdo gives the putative• 
father the right to the child in tlw ahsen<·c• of any ag;rc!'ment 
to the contrary at the time the fine is paid. H according to 
custom the child belongs t o l1im , where then is the necessi t y 
for giving notice that he is going to claim it? 
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It is not unusual to leave an illegitimate girl at her 
mother's people's kraal until she marries before any claim is 
made in regard to her or her dowry. 

Grou_ncl 4 (e) has hPen dealt with above under remarks 
n·gardmg Ground of Appeal No. 3. 

fil'ou nd 5: The custom in this matter is laid down in the 
cas~ of Ndlela Ntshongole os. Spana Danti (3 N.A.C. 126) 
wh1ch followed a similar decision in Nowata' t·s Ap~il (I' 
N.A.C., 98). . ' 

.Fro1~1 these cases it is clea1· that, proYided a fine for the 
sed uc_twn and pregnancy has been paid, the suhsequent 
ma~nage to and payment of dowry h,v another man does not 
ent1tle the latter t o th(• illegitimate child. 

The rights in that chi ld \'C'sted in the natural father at the 
time of payment of fine and any later marriage could not 
affect those righ t:-:. 

The question a-.; to defendant no longer having custody of 
tho child was rai sed in the pleadings but does not form one 
of the grounds of appeal. It may be as well, howevC'r, to refer 
to the case of Ntlokwane vs. Kabane (2, N.A.C., 37), wherein 
it was laid down that according to Native Custom the person 
who claimed and reeeivC'd the damages for the seduction and 
pregnane~· is the propf'r person to he sued for the custody of 
the child, and if he lc>ts the child out of his eustody he is not 
n•leased from his responsibility to the payer of the finf'. 

The judgment of the Assistant Xative Commissioner is 
<'ntirelv in accordance with Native Custom and the previous 
decisioi-ts of this Court. 

The appellant's attorney desired the Court to put the 
following point to the Nativ,e Assessors. viz.:-

" \Yhether a man, who is accused of baYing secluced and 
rendered pregnant a woman and who denies paternity of the 
child , hut on the case coming before a Court is found t,o be 
tho fnther of the c:hi ld and condemned to pa;~· damagP.s and 
such judgment is satisfied on a writ of execution, is not to be 
regarded as having 1·ejected the child and precluded from 
subsequently claiming it on payment of the usual isondlo 
beast ". 

The Court being of opmwn that the law on the point is 
dear does not consider it necessary to consult the assessors. 

The appeal is dismissed with costs. 

C'ASE No. 6l. 

KOBO XUNDU vs. CHARLIE XUNDU. 

UMTATA: 22nd OctohPr, 19:~6. Before H. G. Sc·ott , 1•:sq., 
Presidf'nt, and )!Pssrs. H . K F. Whit<' and W. 1<'. C. 
Trollip, )f embe rs of th(• N.A.C. 

Procedure-Onus uf p-roof-AIJsolution j11(l!Jml'nf (/ranted 
where onus on drfrnda,nt-Omnpctrncy of-Srction :JR (c), 
Proclamation No. 145 of Hl23-AJIJ1Wl and t•ros.HIJIJII'ai­
Power of Appral Court to altrr jlltl!Jtnl'1il to onr in fa vollr 
uf defrndant 'lrher e onns dischar!Jt'U-SI•ction 115 , A et No. 
:~s of 1927. 

(Ap peal from Nativ<' C'ommissimwr's Court, Eng!'obo.) 

(Cast' No. :JW of I!J:J5.) 

In the Court bPlow plaintiff claimPd a clPC'Iaration that 
hP is th<' son an d heir to tlu• Gn•at I Tous<> of thP d( •f(•IHinnt . 
In his pl<'a <i<>fendant df'ni('cl that plaintiff was his Pld<>st 
son and said that lH• is the ill<>gitimatP son of on<> NojPHti , 
to ~vhom d<>ft>ndant was marri<>d by NativP Custom , a nd was 
born aftN that marriage had hf'('Jl dissoln·d. 





125 

fhc ease came before the late l\Ir. R. Welsh, who ruled 
that tlw onus was on defendant to prove the dissolution 
of the marriage. 

After all the evidence of both parties had been led and 
~lw attorneys for the parties had addressed the Court, 
.1 ndgment was reservPd to 3rd June, 1936. Before the arrival 
of that date l\Ir. Welsh died, and when the case came on for 
hear!ng again. by agreement. between the parties, the Pvidence 
prPvwusly takPn "·as put m and no further evidence was 
called. 

'l'ht:l Acting Native Commissioner entered a 
absolution from the instance with costs, and 
an appeal and cross-appeal have been noted. 
of appeal are:-

judgment of 
against this 
The grounds 

1. That the Native Commissioner erred in arriving at 
his .i udgment before hearing the arguments. 
Immediately on the conc-lusion of the arguments he 
delivered a written judgment. 

2. That the Nati,·e Commissionf'r overlooked tlw fact that 
the onus was on the defendant. In delivering judgment 

lw stated that he found that plaintiff had failed to 
establish his case. 

3. That the judgment was against the weight of evidence 
and the probabilities of the case. 

The grounds of tlw cross-appeal are:-

1. That the Court f'rred in placing the onus on defendant. 

2. That the "·eight of evidence and probabilities of the 
case justified a judgment in fa,·our of defendant. 

The first ground of appeal is effectively disposed of by the 
Acting Native Commissioner in his reasons · for judgment. 

He says:-

,, I have to den,\" this allegation. I certainly madP a 
summary of the whole record but did not have a written 
judgme1it. Not having heard the witnesses, 1 made a 
thorough study of the evidence and gave both attorneys a 
full hearing before delivering judgmf'nt. " 

In regard to the second ground of appeal, it will be 
appreciated that the circumstances of this ease "·ere unusual, 
in that the ruling with regard to tlw burden of proof was 
given by one judicial officer. \Vhen the case came before 
another judicial officer the point was not raised again, and 
the lattPr quite correctly felt himself bonnd by tlw prPvious 
ruling. That bPing so, the Acting Nativf' Commissioner 
presumably had this in mind when considering his judgmPnt. 
Aftf'r going very carefully into the Pvidf'n<·f' lw came to tlw 
conclusion that the evidencP waH sueh that lw cotdd not 
find for either party. \Vhen thP bunlen of proof is upon 
the defendant and he dol'S not JHOV<' his case, as a rule the 
plaintiff should succeed, but an absolution judgm<'nt has 
bf'en given in such cases, and the language of paragraph (c) 
of section 38 of Proclamation No. 14f> of 192:3 ciParly 
contPmplates such a posHibility [sPP not<> in Buckle & ,JonPs, 
2nd Edition, p. 82, to sPction 46 (c) of Act ~o. :32 of 1917, 
which is in exactly similar t<'l"ms to HP<·twn :l8 (c) of 
Proclamation No. U5 of 192:3]. Such a judgrnPnt would 
appl•ar to bP competent, wlwthPr it is corr<•<·t on thP record 
as it stands is another mattPr. 

The third ground of appeal and the S<'COJHl ground of tll<' 
cross-appeal, bl•ing against th<• judgmPnt on thP w<>ight of 
evidl'nce and the probabilities of thP case, will bP dealt with 
together. 
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We do not consider there is any s11bstance in the first 
ground of tlw eross-appeal. The plaintiff is admittedly the 
son of I\ojenti , who was married to defendant by Native 
Custom, but ddendant alleges lw was born after the 
dissolution of that marriage. In these circumstances the 
onus of proving that dissolution was, in our opinion , correctly 
placed upon defendant. 

Coming to the facts of the case, it may be said at once 
that this Co11rt is in as good a position to weigh the value 
of the evidence as was the Aeting Native Commissioner, 
for he did not have the witnesses before him and therefore 
his judgment "·as not based on the demeanour of the witnesses 
but merPly on the record as taken before another judicial 
officer. The evidence previously taken was put in by consent, 
probably with a vi ew to saving time and expensP, but it 
would, in the long run, have proved more satisfactory to 
evPr;"~'One roneerned if the witnessPs had been examinPd 
afresh. 

The facts as fo11nd by the Acting Natin' Commissioner are 
as follows:-

1. That defendant was married to one ~ ojen ti aecording 
to Native Custom. 

2. That Sarah Ann was Nojenti's first child h~· dPfPndant 
and was born at Xojenti 's peopl<>'s kraal. 

3. The plaintiff is also a son of Nojenti and that he was 
also born at lwr rwople's kraal. 

4. That defendant subsequently marriPd one Grac<~-first 
according to K ative Custom and then•after according 
to Christian rites when their first son, Irvine, was one 
month old. 

5. That plaintiff newr resided with defendant nor did 
defendant in any wa:'l" rec-ognise plaintiff as his son. 

6. That plaintiff IleVPr consulted defendant in regard to 
his rircllmcision, marriage, or other dom estic matters. 

7. That NojPnti , after she left clefendant's kraal, stayc•d 
with one Ngetyengana Tyesi. by whom she had. various 
c-hildren. 

·with these findings of fact we are in agrePmPnt, hut tlwy 
do not necessarily dispose of the case for, if plaintiff was 
born before the dissolution of his mother's marriage , he 
might possibly bP <'ntitled to sucee!'d to ht•r housP , tlwre 
being no legitimate male issue in that house. 

T n the opinion of this Comt a perusal of the PvidPncP 
clearly shows that defendant'!~ marriage to Nojcnti was 
dissoln•d prior to the hirth of plaintiff. DPfmdant statt•H 
that he IiiarriPd I\ojenti about 1877, and dissolve<] lwr 
marriage in 1883 as he caught her in adultery with ono 
l\lapotyi. He drove lH·r away, stating that hP wa11 forfPitiug 
the dmuy he had paid, a ne] he gan• hPr all h<·r hPlongings, 
and from that day sho IH'VPr r!'turn<·d to his kraal. 

At that tinw shP was in ht•r fifth month of pregnanc·y with 
tlw girl ~arah Ann (HanjiwP). 

About 188!} h<' enten·<l into a <'tlstomary 11nion with Grace 
Ndzwarw, and marri<'d lwr hy Christian rite!-l Parl,v in 18R6. 

Th<' version gin'n by plaintiff's witn<'SHPS is that NojPnti 
went to lwr IH 'opl<' to gin~ birth to tlH• girl Sarah 1\nn arH] 
thPn r!'tnrii<'d to dPfPndant's kraal, wh<'n' sh<' rPsi<h•d for 
110mP tirnP-<lll<' of the witnPssPs says for two y<'ars, wh<•rpas 
another says it was a matter of months. That t hrrP wag thPn 
a quarrel fiVer some pumpkins having been ploughed over and 
that Nojenti th<'n finally dPsPrtP<l <ldPmlaut , hut that at 
this time• she was prPgnant with plaiutiff. 
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Now it seems much more likelv that the defendant's 
VPrsion of the reason for her. l~avi;1g is correct for , if the 
quarrel was over such a tnv1al matter as suggested by 
plaintiff's witnesses, it is difficult to understand whv 
ddendant made no attt•mpt to get her or his dmny back. 
Support is also given to defendant's story by the fact that 
when Sarah Ann was five years old he went and fetched 
her and paid a maintenan(·e beast but did not bring back 
either N ojenti or the plaintiff. If his marriage had not been 
dissolved there seems to be no reason whatever for his havinu 
ll'ft his wife and child. '"' 

lf tlw period "·hich elapsed between the customary union 
with Grace Ndzwane and the marriage with her by Christian 

· rites was only onl' year, and the evidence supports this, 
tlwn it is clear that plaintiff was born after the Christian 
marriage even if evidence of the plaintiff's own witnPsses is 
accepted as correct. 

Harold Xundu statPs: " I remember defendant marrying 
Grace when N ojenti went to give birth to Sarah Ann 
(Han.iiwe) "; and Hargreaves Xundu says: " \Vhen 
defendant took his second wife Nojenti had gone to her 
people's place to give birth to her first child." 

If Nojenti was still only prPgnant with Sarah Ann when 
the customary union with Grace took place, then it was 
practically impossible for plaintiff to have been conceived 
when the Christian marriage was entered into, and the latter 
marriage would have the effect of dissolving the prior 
customary union with N ojenti (sPe ~Izambalala vs. Silinga, 
1, N.A.C., 40). But even if it be conceded that plaintiff 
was conceived before the Christian marriage to Grace, this 
Court is satisfied on the evidence that Nojenti's marriage 
was dissolved prior to that conception and that defPndant 
\\"as n ot t he author of that pregnancy, consequently plaintiff 
has no claim to be regarded as defendant's heir. The fact 
that plaintiff ne,·er consulted defendant in regard to his 
circumcision or marriage, and that plaintiff has allow<.'d his 
alleged claim to lie dormant for so many years (he is now 
about 52 years of age), militate very strongly against his 
contention. 

In regard to the second ground of the cross-appeal, it was 
argm-d on behalf of appellant that this Court has no power 
to alter a judgment of absolution from the instance into onP 
in favour of defendant, and the case of British lmpPrial Oil 
Co. vs. Capetown Tranmay Co., Ltd. (7, Bisset & Smith, ~5), 
was cited in support of this cont<>ntion. In that cast'. which 
was tried in 1916, Gardiner, .J., said that tlw Court was 
not aware of any case where the Court had changed a 
judgment of absolution from tlw instance into om• of 
judgment for the defendant, but he did not say that the 
Court did not have that power. 

I n the opinion of this Court, how(•ver, that powt>r is 
conferred by section 15 of A et No. 38 of 1927, which provid<>s 
that a Native AppPal Court shall have full (WW<'r to rPViPw, 
set aside, amend or correct any order, judgment, or IH'occPding 
of a Native Commissioner's Court. 

We are satisfied that we hav<' all the matPTial befon• us 
for fi na lly determining the matter and that thP dPfPndant 
has discharged the onus placed upon him. 

The appeal will accordingly be dismissed, the cross-appPal 
allowed on the second ground, and the judgment in tho Court 
below a lten•d to one for defendant with costs. ThP ap1wllant 
will have to bear the costs of appeal. 
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OASE No. 62. 

NTINGWEVU NTSHAM vs. MANCOTYWE NTSHAM and 
GOBIZEMBE. 

Ul\ITATA: 26th Oetober, 19:56. Before H. G. Seott , Esq., 
Pres ident , and Messrs. H. E. F. \Vhite a nd W. F . C. 
Trollip, :\!embers of the N. A.C. 

Kra.alhead not liniJle for 11ets of persons not inmates of his 
kraal-.llisjoinder- Dowr ies pai.d for daw]hters after death 
of a native do not fall into est ate of deceased but become 
the property of hi s heir according to Native Custom­
Jfaintenance-ll'idow not entitled to claim 1mless she 
lives at krrwl uJYproved of by deceased h11sband's relatii'PS­
Estate stock-1\'ulow cannof dispose of wit hout cons ult ing 
h eir. 

(Appeal from Native Commissioner's Court, Qumbn.) 

(Case No. 46 of 1936.) 

In the Court below plainti ff sued defendants for seven 
head of eattle and one horse or their value, £40, and in his 
particulars of elaim stat ed:-

1. That seeond defendant is kraal head and that first 
defendant is an inmate of his kraal, which makes him 
liable for torts of No. 1. 

2 . . That plaintiff is the heir of hi s late brother Sofonia 
and that first defendant is the wife of the said Sofonia . 
That she left late Sofonia's kraal some two years after 
his. death and went to seeond defendant's k~aal, where 
she has resided ever since. 

3, That Sofonia and first defendant !Jad a daughter, one 
Dapu , who was married at seeond defendant' s kraal 
during 1933, and e ight head of cattle and one horse 
were paid to second defendant as dowry and registered 
in first defendant's name. Tha t plaintiff as heir of 
Sofonia is entitled to such dowry , but despite freque nt 
demand, defendants fail to deliver same or pay it;; 
value, less one hea-.t for " isondhlo ". Wherefon~ 
plaintiff prays that this honourable Court ad.iudge him 
so to do. 

The followin g plea was filed by defendants: -
1. They deny the allegations in paragraph 1 of p laintiff's 

. c·laim and put him to the proof thereof. 
2. Thev admit plaintiff is the heir of his late brother 

So'fonia, who was the husband of t he dPfendant 
l\lancotwe. They dPny the late Sofonia had a haal of 
his own but say he resided at the kraal of plaintifl', 
who drove .l\Ianeotwe awav from his kraal. That 
thi s was about the year i914 a nd at tlw tinH• thP 
said Sofonia was a way at work. 

3. That th e said Maneotwe returned to her fath<'r 's kra:d, 
where her hu sband consented to l)('r stayi ng until sueh 
time as he was able to establish a kraal of his own, 
but he died before he was able so to do. 

4. Plaintiff has shown no interest in l\Jancotwe or Iter 
ehildren until the marriage of Dapu. 

5. That e ight head of eattle and a horse wero paid as 
dowry, for the said Dupn, which stoc·k wn;; tnkl'n 
possess ion of by Maneotwe, in whose namo tho eattlo 
were registered for dipping purposes. 
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G. That with plaintiff's c-onsent ami knowledge five head 
of catt le ?f such dowry were d1sposed of by l\Iancotwe 
for weddmg outfit, doctering fees and maintenance. 
The horse died of horRe sickness. 

i. That l\~ancotwe contends she is residing at the kraal 
at wh1ch she was resident with her husband's consent 
at the date of his death, and as the widow of the late 
l?ofonia she. is entitled to retain possession of the stock 
for the mamtenance of herself and her children. 

8. Th.at defendant, Gobizembe, has at no time had posses­
siOn or . controlled the dowry paid for Dapu. He has 
never disputed the plaintiff's right to same. 

ln his replication plaintiff denied that he drm·e Mancotwe 
away and said that he has always desired her to return to hi·s 
kraal .• he :_tlso denied that fi,·e head of cattle were disposed 
of With Ius knowledge, except one for doctor's fees and 
admitted that first defendant is entitled to a further'beast 
for maintenance . 

. At the close of plaintiff:s case absolution from the instance, 
w1th costs, was granted m regard to second defendant, and 
the case then proceeded and judgment was entered in favour 
of the remaining defendant with costs. 

Against this judgment an appeal has been noted on the 
following grounds:-

l. That the judgment absolving defendant No. 2 is bad 
in law and faet, as there was eYidence that defendant 
No. 2 had acted in connection with the rec-eipt of the 
cattle in question and was thus rightly joined. 

2. That the judgment is against the weight of evidence 
and probabilities of the case and in conflict with the 
Law and Native Custom applicable to the rights of 
widows to maintenance and support and their rights ao; 
to residence and generally. 

In regard to the first g round of appeal, it is clear that 
second defendant was wrongly joined in the action in his 
capacity as head of the kraal1 for the evidence shows that 
first defendant was not an inmate of his kraal and, even if 
it can be said that first defendant had committed any tort, 
he was not liable. He was, therefore entitled to be absolved. 

If any action lay against him it might possibly be in his 
capacity as the person who received the dowry of Dapu, but 
that is not the action which has been brought against him. 

The appeal on the first ground must fail. 

The second ground of appeal is inartistically drawn and 
could with advantage have been more clearly and specifically 
stated. The judgment of the Assistant Native> Commissione>r 
as it stands cannot be upheld, for the effeet of it is to vest 
property which is claimed to belong to the estate of the late 
Sofonia absolutely in the defendant. As I>apu was married 
after the death of Sofonia, her dowry does not form part of 
Sofonia's estate hut belongs to hi s heir (Gasa rs. Gasa, 4. 
N.A.C., 162). 

Even If this dowry did form part of the estate , thP widow 
C'ou ld only claim to he supported from it while sho was living 
at a kraal approved of by her late hu shand's rPlatives. 

l\Ianeotwe alleges that she was driven away by plaintifl' 
during her husband's abse m·e a t work , and that on his return 
she explamed the position to him and he agrPed to her 
remaining at the· kraal of her pPople until he C'ould establi sh 
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a kra~l for her , but he died before he could do so. This may 
be qmte true, b.ut it was obviously only a temporary arranrre­
ment, .and she Is not en~itled to go on living at her peop~'s 
kraal mdefimtely and 8ti!l demand to have stock placed there 
for her support. lf she desired to have a kraal at which such 
stoek could be place~, she should have approached plaintiff 
With a request for thi8 to be done. She has not done so and 
cannot demand that she should be allO\ved to remain with her 
people and stil l have control of the estate stock. Further­
more, she had no right to dispose of the stock in question 
without consulting the heir. If plaintiff refused or neglected 
to support her she eould have taken steps to compel him to 
do so. 

1\lancotwe states that she disposed of the following stock 
out of Dapu's dowry: Two head for wedding outiit for Dapu, 
two head when Dapu was confined, three head for 
maintenance. 

Tl1e dowry 1or Dapu was paid only three years ago, and 
there seems to be no good reason for this rapid dispersal 
of the stoek. Defendant has not brought any evidence to 
corroborate her statement as to how she disposed of it. She 
does not explain why It was necessary to use two cattle for 
Dapu'" confinement. 

lt is unusual for such a large expenditure to be incurred 
for that purpose, and we are not disposed to believe her on 
this point. Her statement as to the dispo~al of the three 
eattle for maintenanc-e i8 also entirely unsupported. In 
regard to the cattle for "·edding outfit, plaintiff says he 
supplied these and we see no reason to disbelieve him. 

Dapu's dowry consisted of eight head of cattle and one 
horse. The horse is dead, and plaintiff admits that a deduc­
tion should be made of one beast for doctor's fees and one for 
maintenance. 

The appeal will be allowed with eosts, and the judgment in 
the Court below altered to one in favour of plaintiff for six 
head of eattle or their value. £18, and costs of suit. 

CASE No. 63. 

NXITI SAMBUNJANE vs. MANDANGATYA 
SAMBUNJANE. 

u~rTATA: 2Gth Oetober, 1936. Before H. G. Seott, Esq., 
President, and .Messrs. H. E. F. White and W. F. C. 
Trollip, .Members of the N .A.C. 

Dou:1·y-A nati·ve paying dow·ry fur his brother rannot sn1J­
seq1Len.tly sue latter for cattle so paid. 

(Appeal from Native Commissioner's Court, Cofimvaba.) 
(Case No. 102 of 193G.) 

Plaintiff sued the defendant in the Court below for twelve 
head of cattle (including two increase·) or their value, £GO, 
being the dowry paid for one Kiki, the first daughter born 
in and married from the Right Hand House of t.!lC' late 
Sambunjane Tsona, on the ground that the dowry for Kiki 's 
mother (Right Hand wife) having been paid from thP Great 
House he, as heir of the latter house was, according to 
Native Law and Custom, entitled to thP dowry paid for such 
first daughter. The defendant, heir to the H.ig;ht Iiaud House, 
admitted the Pxistenec of the c·u8tom ref<'IT<·t! to, but pl<>aded , 
inter alin, that of the ten head which had been paid. as dowry 
three had died and onC' had been usPd for the WPddmg outfit, 
leaving a balance of six head whieh had inereased to eight , 
and that plaintiff had nsed thesP iu paying dowry for 
defendant's wife on dc•f<>ndant's behalf and had thereby 
forfeited any <'!aim he may have had to it. 
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The Assistant Native Commissioner entered judgment for 
the numbe1· of cattle claimed, less three which had died one 
fm: t?mbisa. ceremony and one for wedding outfit, and ag~inst 
~Ius. JUdg~ent an app~al has been noted on the ground that 
1t Is agamst the weight of evidence. 

In his evidence, defendant states that he and plaintiff sent 
~wo mes_sengers to ask for the daughter of one l\Ir. \Vegana 
m marnage for defendant, and that the eight head of cattle 
remaining of Kiki's dowry were paid to l\Ir. \Vegana and 
that when the cattle were paid plaintiff was the spoke~man. 

He also said that as plaintiff has paid these cattle on his 
(defendant's) behalf he could not now claim them from him. 

It is trm• that in cross-examination he altered his attitude 
and denied that plaintiff had any right to Kiki's dowry and 
c-laimed that they belonged to him, and that consequently 
he had paid his own dowr,Y, but in view of the Native Custom, 
the exist0nce of which he admits, he must have been aware 
that the dowry paid for Kiki really belonged to plaintiff. 

Plaintiff in his evidence saYS: " I heard defendant' s 
e\·idence. He did not consult ;ne about paying dowry; I 
said he should get a wife and I agreed to his paying these 
cattle. He paid dowry n·ith them and at the same time I 
knew T would want m.Y cattle. It seems as if I was just 
lending t hem to him, as I would later claim them "; also, 
" I paid the cattle for him "; and again, " I paid these 
cattle for defendant's dowry because I have no grudge against 
him". 

It is abundantly clear from plaintiff's own evidence that 
he agreed to these cattle being paid as dowry for defendant, 
and he cannot now claim to get these cattle back. He may 
have a claim to be reimbursed at a later date because he 
helped to pay his brother's dowry, but that is not a matter 
which concerns the present case. 

In the opinion. of this Court the Assistant Native Com­
missioner erred in entering a judgment for plaintiff in view of 
the evidence he himself gave. 

The appeal is allowed with costs, and the judgment in the 
Court below altered to one in favour of d~fendant with costs. 

CASE No. 64. 

TWALANA MALIASE vs. MBOZISA DUMALISILE. 

UMTATA: 26th October, 1936. Before H. G. Scott, Esq., 
President, and Messrs. H. E. F. White and W. F. C. 
Trollip, Members of the N.A.C. 

Danwges-lllegal seizure and detention of stock-,llten_wtive 
claim for, under Common Law and J>ound Uerru1atwns­
Ef!ect section 65, Proclamation No. 387 of l89:l-L'ollnd 
Regulations. 

(Appeal from Native Commissioner's Court, Mqanduli.) 
(Case No. 73 of 1936.) 

The plaintiff (now appellant) issued summons against the 
defendant (now respondent) in a claim for £3. 12s. damages 
alleging illegal impounding of the former's cattle by the 
latter. His particulars of claim are:-

I. That on 4th February, 1936, the defendant seir.ed certain 
36 head of cattle, the property or in the lawful pos~ 
session of the plaintiff, from the commonage in the 





Cezu Ward, alleging that they were grazing on 
'' ground reserved for winter grazing ' doborasi ' ''. 

2. That the defendant then impounded the cattle at the 
kraal of the Headman of the Ward (one l\fahlamvu). 

3. That the defendant's action in so doing was il!eD"al as 
the pasture whence he took the said cattle had n~t been 
legally reserved for winter gmzing. 

4. That the plaintiff protested to the defendant against 
the impounding of his cattle, without avail. 

5. That the plaintiff was only able to obtain possession of 
his cattle by proceeding to the village of l\Iqanduli 
and causing a legal demand to be served upon the 
defendant by a messenger sent out especially for the 
purpose of serving the said demand. and explaining 
that reference to the Native Commissioner's office had 
clearly established that the ground in question was 
not reserved as winter grazing. 

6. That the plaintiff was put to great inconvenience and 
trouble, loss of time and a certain amount of financial 
expense and loss through the defendant's wrongful 
actions as above set forth. 

7. That the plaintiff estimates the damages sustained by 
him at £5, but is prepared to accept (and claims) as 
such damages the sum of £3. 12s. , this being the total 
of the minimum sum of 2s. per head provided by the 
Pound Regulations as damages for illegal impounding. 

8. That the defendant has tendered the plaintiff a total 
sum of 1s. for such damages, which 1s. the plaintiff 
refused to accept as being insufficient. 

Defendant excepted to the summons on the ground as 
follows:-

" That it is vague and embarrassing. Paragraph 7 claim­
ing damages is very indefinite, and it is not clear whether 
the plaintiff is claiming damages undPr the Common Law 
or under section 6.5 of Proclamatio-n No. 387 of 1893. On 
the 3rd instant defpndant's attorney wrote to plaintiff's 
attorney and requested plaintiff's attorney to state whether 
plaintiff was claiming damages under the Common I~aw or 
under section 65 of Proclamation No. 387 of 1893. On the 
5th instant plaintiff's attorney replied as follows : ' My con­
tention is that the taking of the cattle under the circum­
stances disclosed in the summons amounts to an impounding 
and the damages proYided by the Pound Regulations are 
claimable. Alternatively, even if the Court holds that tlw 
taking of the cattle does not amount to a wrongful impowul­
ing, nevertheless the taking is wrongful nnd arbitrary and 
gives the plaintiff the right to claim the damages sustained 
by him by reason of such takings. In such event the Court 
will be called upon to assess the damages claimable and I 
will argue that the minimum damages claimable under the 
Pound Regulations would form a basis for computing such 
damages. a basis to which the defendant cannot ob.iect as 
the tariff provides these damages, as the minim.wm f'laimahle." 

The above reply makes plaintiff's summons still morP vague 
and embarrassing as it is quite clear therefrom that the 
plaintiff is hedging and will not dPfinitcly state whether hA 
is founding his action on the Common J,aw or under section 
6r5 of Proclamation No. 387 of 1893 or some other Pound 
Regulation. Plaintiff's attornev' s letter is a ttachPd hcrnto 
and defendant prays it may b~ considered as forming part 
of this exception." 
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'l'f~i s exception was overr~led, the presiding judicial officer 
hol~mg that though a clam1ant cannot succeed where he 
cl:ums both under . Sta~ute and. qommon law he might do 
so on the alternatn·e If the ongmal were rejected and he 
remarks:-

" In this case plaintiff had a prima fa.cie case under both 
the Po!lnd. I~egulations :~nd. the Common Law." In para­
~raph 1 of Ins sumnw_ns It d1d not appear that he was rely­
mg; on the alterna~Ive or both, but from his reply to 
defendant's quer~· this becomes clea r , and in the opinion of 
the Court defendant now knows what he has to meet and 
can a~cordingly frame his plea on the two claims. The 
qourt _Is not prepar~>d to say_ that the two claims a re mutually 
Inconsistent, and: mterpretmg paragraph 7, in t he light of 
~he further particulars furnished by plaintiff and embodied 
In defend~nt 's statement of his exception, holds that the 
summons IS not vague and embarrassi ng a nd that the excep­
tion must be dismissed wi t h cosb~." 

Thereupon defendant filed a plea as follows:-

1. DPfendant denies paragraph 1, except he admits that 
he took possession of the cattle for the purpose of 
impounding them as they had trespassed on certain 
lands. 

2. Defendant denies paragraph 2, and says t hat the Head­
man lUahlam\'a has no pound and the cattle were only 
taken to him for the purpose of impounding them. 

3. Defendant denies paragraph 3 but admits that the 
pasture whence he took the cattle had not been reserved 
for winter grazing. 

4. Defendant admits that his herds protested agai nst the 
defendant taking possession of the cattle. 

5. Defendant knows nothing a bout the allegations in para­
graph 5, except that he deli,·ered the cat tle to plaintiff 
on receiving a demand. 

6. Defendant denies paragraph 6, and says plaintiff suffered 
no financial loss or damage. 

7. Defendant denies paragraph 7, and says that the cattle 
were never impounded in a ny pound and there was, 
therefiore, nu illegal impounding. That be ing the 
case, plaintiff cannot claim damages or any _Penalty 
under Proclamation No. 387 of 1893, sectwn 65. 
Further, defendant says plaintiff suffered no damages. 

8. \Vith regard to paragra ph 8, defendant admits that he 
tendered plaintiff l s. before issue of summons, b~t 
defendant made it quite clear that he did not adnnt 
that plaintiff had any claim against him, but that he 
was merely t endering 1s. to save lit~ga~ion and costs. 
Defendant, hereby, again tenders pla m_tiff ls. _but d<~es 
not admit that plaintiff has any clmm aga u_Ist hun 
for damages as claimed. Defendant further pomts out 
(seeing that his exception was overrul<>d) that plaintiff's 
claim is merelv for damages for illegal impounding (see 
summons), anci he cannot claim damages in this action 
for wrongfully s<>izing thP cattiP , as l\Jr. Attorne~· Trow 
mentions in his letter in reply to def<>ndant 's atto rneys 
asking whether he is claiming damagPs undPr the 
Common Law or Pound R egulations. 

The case then came on for hea ring by anothPr judicial 
officer, and at the close of the plaintiff's case dt>fPndant's 
attorney applied for the dismissal of the <; mnmons as no 
ill<>gal impounding had been proved. 





The Court dismissed the summons with costs. 

Plaintiff has appealed against the whole of the judgment 
upon the following grounds:-

1. Th~ evidence clearly shows a wrongful and unlawful 
Sl'lz.ure by the defendant of the plaintiff's cattle, a 
tak1_ng of t~em out of the possession of plaintiff, and 
an unpoundmg of them at the Headman's kraal. 

2. That once this is established, the plaintiff is entitled to 
damages without any special proof thereof. 

3. The defendant clearly had a case to meet, and the find­
ing of the Native Commissioner is against the weiaht 
of the evidence and wrong in law. '=' 

In his reasons fm· judgment the Assistant Native Com­
missioner remarks: " Plaintiff's summons dearlv bases his 
action on an illegal impounding of his stock, a;1d damages 
claimed are assessed on the scale laid down by the Pound 
Regulations as damages for illegal impounding." 

He found that no illegal impounding of the stock took 
place: they were only seized and driven off by defendant 
and returned on demand to plaintiff later the same day: 
that plaintiff was relying on the provisions of the Pound 
Regulations (section 65 of Proclamation ~o. 387 of 1893) in 
the assessment of his c·laim, and to succeed in this he must 
prove that the stock were illegally impounded in a duly 
constituted pound, and this he had failed to do. 

This Court finds that the particulars of claim show that 
the stock were not impounded but were seized and detained 
for the purpose of being impounded. 

Defendant in his plea admits this. In the particulars of 
claim, plaintiff alleged both the illegal seizure and the illegal 
impounding. 

In paragraph 7 of the summons, plaintiff estimates his 
damages at £5, but states he is prepared to accept (and 
claims) £3. 12s. , this being the total of the minimum sum 
of 2s. provided by the Pound Regulations as damages for 
illegal impounding. 

Though perhaps confusing, this does not indicate that his 
elaim was being brought solely under the Pound Regulations. 

In the further particulars supplied b:v olaintiff's attorney 
he does sa~' that he contends that the taking of the cattle> 
under the circumstances disclosed in the summons amounts 
to an impounding , and the damages provided by the Ponnd 
Regulations are claimable; but he adds his alternative right 
to claim damages for the illegal seizure of the stock. 

HP says that the Court will be asked to assess the damages 
and that he will argue that the minimum damages daimable 
under the Pound Regulations would form a basis for com­
puting such damages. 

Now. section 65 of the Pound Regulations on!,\' prm' ides a 
pt>nalty hy means of damages for illegal impounding, but 
the Proclamation makes no like provision in the case of 
illegal seizure and detention of stock with the intention of 
impounding them. 

In the case of Lord 1:s. Gillwalrl (190i. KD.L., ()4). it wa s 
held that damages may he awanll•d for tlw infringemc>nt of 
a right though no damage's beyond the IIIPrP inf!'ingemPnt 
may be oroved. and in the C"ase Johnson rs. Donovan (1016, 
37 N.L.R .. p. 153), the ruling was that proof of any specific 
damage is unnecessary if it is plain that a right of plaintiff's 
has been infringed. 
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The prineiple is further expressed in the ruling in the case 
Cohen, Lazar & Co. vs. Gibbs (1922, T.P.D., 142), where it 
was held that the mere illegal and intentional seizure of a 
free man or his property is an in;juria which will support 
an action for damages f. so that it has been definitely held 
that a plaintiff has a c aim for damages under Common Law 
for the illegal seizure and detention of his stock. 

In argument before this Court it was contended that 
plaintiff had eleeted to proceed on his claim under the 
provisions of the Pound l{egulations, and he was therefore 
prec-luded from setting up any claim under Common Law. The 
ease Jeka Gubele vs. Ann Scheepers (3, N.A.C., 209) was 
referred to as supporting this . That case deals with damages 
for trespassing stock, and in this connection, apart from 
Common Law rights, alternative remedies are provided in 
the Pound Regulations. 

All that that case decides is that once a proprietor has 
elected to proceed under one seetion of Proclamation No. 387 
of 1893 and obtained redress thereunder , he cannot thereafter 
institute any other form of action. 

As already pointed out, there is no provision in the Pound 
Regulations for a penalty by way of damages for the illegal 
seizure and detention of stock. Redress can only be obtained 
therefor under the Common Law. 

In his summons plaintiff has averred the illegal seizure 
and detention of his st.ock, the further particulars clearly 
state an alternative claim for damages in regard thereto and 
the evidence adduced bv him establishes a pTimn facie c-ase 
for defendant to meet. · 

This Court holds that the Assistant Nati>e Commissioner 
has erred in dismissing the summons. The appeal is allowed 
with costs, the judgment set aside, and the case returned to 
the Court below for further hearing. 




