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§_U B J Z C T I N D E X. -ii
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Absolution 

Admissions 

Adultery 

Allotment 

Appeal 

Chi.ef' s Court 

Chieftainship 

Contract 

Costs 

Damages 

Default judgment 

Donatio mortis 
causa 

(See judgment) 

-Withdrawal of:Prejudice. 

54. 

"18. 

-Damages:Retention of ntlonze for 
reasonable period. 40. 

-Desertion, adultery reduced damages 
owing dilatoriness. 1. 

-·To daughters of property not 
customary 1. 

~From Chiefrs Court:Procedure, 4. 
-Judicial cognisance of Appeal Court 

judgment: Credibility. 11. 
-New defence:withdrawal of 
a.dmi~.e.ions. 18. 

-Irregularity in noting:genuine 
misconcention of rule. · 24. 

-No power-:Appeal not heard. 54. 
-Weighing evidence on appeal 54. 
-Defence of illegolity not raised 
in lower Court but allowed on 
appeal. 77. 

-Appeal :Rule :Omnia praesumuntur 
rite esse acta. 

-Fingo:Succession to land;nomination 

4. 

of Great \rJi"fe not recognised. 47. 

-Cancellation and substitution o~ by 
verbal agreement. 57. 

-Sale of land:Proclamation 227/1898 
void:Section 11 of Proclamation 
196/1920. 68. 

-Higher scale :discussed. 
-Tender • • • • • • • . • • • • • • 3. 
-Higher scale allowed in lower Court 
but not on appeal 68. 

-New defence on appeal 78. 

-Adultery reduced award owing 
dilatoriness. 1. 

-Desertion of wife and subsequent 
adultery. 1. 
-Adultery~Retention ntlonze for 
reasonable period 40. 

-Seduction and pr~egnancy:Ges tation
incomplete penetration - Credibility.43. 

~Rescission of by action:Common law 
rights where fraud alleged and 
defective service of summons 

- Gifts to daughters 

Dowry ••• / 

34. 

18. 
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Dowry 

Estate 

Estoppel 

Evidence 

Fingo Chief
:tainship 

Fraud 

Gifts 

Gestation 

Husband 

Heir 

Illegitima cy 

-iii
fAGE, 

-rleturn of - Desertion by wife_prior 
to death of husband (See Native 
custom) 8. 

-Widow's second marriage not 
invalidated by failure to restore 
first dowry. 56. 

-V~ri t set aside where husband made 
it impossible for wife to resume 
life with him. 66. 

-of' daughter of ngena union -
Pondo custom. 73. 

-Paid by ngena husband - Pondo 
custom. 73. 

-Allotment to daughters not in 
accordance with custom. 18. 

- Not created by customary union 
during subsistence of Christian 
marriage 61. 

-Part payment and acceptance of 
award in Chief's or Headman's Court 15, 

- Credibility -Judicial cognisance of 
prior judgment of Appeal Court 11. 

-Credibility mal a f'ides 31. 
-Spoliatory action - Credibility -

Onus. 33. 
-Credibility - Seduction and pregnancy-

incomplete penetration. 43. 
-Weighing of on appeal. 54. 

-.r~omination of Great VJ ife not 
r ecognised - Succession; 47. 

-Allega tion of - Rescission default 
judgment. 34 . 

- To da ughters - Na tive custom 18 . 

-(See adultery) 43 . 

-D eserti on by wife prior to deat h of 
hus band- Dowry :res torati on of . 8 . 

- Nomi na tion of 18 . 
- Subs tituti on of Ri ght Han d son as 
heir in Gr eat Ji ouse , Form al i ties 64 . 

- Ch i l dren of customary union entered 
into duri ng subs i s t ence of Chri sti an 
marr i age . 61. 

- Son of Gr ea t Wife ous t ed by 
l i giti mate s on of Ri ght Hand House 
wi t h pr c.,per formality . 64. 

-Posthwnous son of Gr ea t ·# ife ous t ed 
by Ri ght Hand s on : Pondorni si custom . 75 . 

Interes t • • • / 
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.QQntd. 

Interest 

Interpleader 

Inventory 

J udgment 

L-and 

Marriage 

l~l or a 

Na t ive Cus tom 

~gena 

-iv
PAGE . 

- From dat e of mora . 68 . 

-Judgmen t operative even i f 
alleged that stock parted with 
since judgment. 31. 

- Exhibition of on atta chment 27. 

-Abso1ution: when not granted a t 
close Plaintiff's case 54 . 

- By ins ta1me nt,coming on appeal 58 . 
-Default judgment:rescission of 
by act i on under Corrmon Law 
righ t s - Fraud: Defective servic e 34. 

- Oper a tive even if Responden t 
a lleges stock Darted with since 
judgment - Interpleader 31. 

- Procl amation 227/1898 - Succ es s ion
Fingo chieftainship :Nominati on of 
Gr ea t ·~afe. 47. 

- Proc l ama ti on 227/1 898: agreement 
to s ell void -non-compliance 
with Section 2 Proc lamation 
196/1920. 68 . 

- Presumption:Long cohabita tion 56 . 
- Christi an;Subsequent customary 
union confer s no r i gh t s on woman 61. 

-Interest 

- ~s toppe l: Part payment of award by 
chief' s Court. 15 . 

- Gi f t s to daugh te r s 18 . 
- Mn r r i age :Des ertion of wi fe pr i or 
to dea th of husband :Re t urn of dov:ry
Tembu,Pondomi si and J? ondo custom 8 . 

- IJqoma :Jpolia t ion 6 . 
-Ntl onze :Retention of for r eas onable 
peri od 40 . 

- Pondo : dowry of f i rst hus b<::;nd 
r e turnabl e on r e - marri age of woma n 
if no chi ldren born . 26 . 

- Pondo :ngena :Dowry of i'ema l e i ssue 73 .. 
- Pondornisi :Succ e ssion : Son of Ri gh t 

Hand Hou s e ous t s ill egitima t e 
pos thumous son of Gr ea t V,' ife 7B. 

-Re fund wedd i ng exp ens es not 
cla i rne1ble i f girl g iven with 
r ef er enc e t o her guardi an . 42 . 

- Seduction:Ukut wa l a ,damages -
Cos t s 3 ~ 

- Succ ession t o l and :Fingo chi ef
: tainshin :Nomina tion of Grea t Jife 
n ot reco~is e d . ~7 . 

-~ tatus of ma l e children 73 . 

Nqoma •• • I 





££!1!&1· 
Nqoma 

"Omnia praesumuntur 
rule. 
Onus 

Powe:r- of Attorney 
Practice 

Precarium 
Procedure 

Proclamations 

Sale 

Seduction 

Spoliation 

Succession 

Summons 
Tender 

Ukutwa.la 

Wedding outfit 

Widow 

Wife 

Writ. 

-v-
f.AGE. 

-Precarium - Spoliation 6. 

-Chief's Court:Onus 4. 
-Omnia praesuT"lJntur rite esse 
acta 4. 

-Spoliatory action. 33. 
-Appeal not heard: No power 54 
-Interpleader:Exhibition of writ 
when attaching: Inventory 27. 
-Interpleader:Mala~ides:Judgment 
operative even if Respondent 
alleges he has parted with stock 
since judgment 31. 
-Nqoma:S~oliation. 31. 
-Defence of illegality not raised 
in lower Court:allowed on appeal 77. 

-Appeal from Chief's Court 4. 
-No. 227/1898 :Land -Succession 47. 
-" 142/1910:Succession 18. 
-

11 196/1920:Land Succession 18. 
-Refund instalment purchase price 

land -Default of seller-interest 68. 
-Ukutwala:Damages. 3. 
-Pregnancy:Incomplete 
gestation. 

.Precarium:Nqorna: 
-Credibility:Onus 

penetration: 
43. 

6. 
33. 

-Proclamation 142/1910: 
-Nomination of heir 18. 
-Land held under Proclarna tion 227/1898: 

Fingo chieftainship:Nomination of 
wife: 47G 

Institution of son of Right Hand as 
heir in Great House,Formalities. 64. 
-Pondomisi :Right Hand son ousts 
illegitimate posthumous son of 
Great House. 75. 

-Amendment of on appeal, refused. 77. 
-Costs 3. 

-Seduction-Damages 

-Cost not claimable when girl given 
in marriage with reference to her 

3. 

guardian. 42. 
-hntitled to re-marry if first dowry 
not restored. 56 . 

-Desertion by,prior to death husband: 
Restoration dowry-Tembu, Pondomisi 
and ~ondo custom. 8. 

-Exhibition of when attaching-Copies 
of Inventory 27. 

-Dowry:set aside on account husband's 
treatment of wife subsequent to 
judgment. 66. 
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- S E L E C T E D D E C I S I 0 N S -

of the 

- N A T I V E A P £ A L C 0 U R T -

-(CA.it~E AND ORANGJ£ FREi: STATE DIVISION)-

. . . . . . . . . -.... -.-.-.-.- .... -.-

VOLUi'£E V. 

CASE NO.l. 

i'vlAKil. .U\"1 ZABA v l~DLALiNI .F.ANA. 
2::::;~===================== 

BUTTER'NORTI1, February, 1933, Before R.D.H. furry Bsqr., 
President, Messrs. E.F.Owen and w.F.C. Trollip, Members 
of the N.A.C. (Cape and o.F.s~ Division). 

Desertion of vdfe am subsequent adultery -
Claim for damages - Claimant's dilatoriness 
in taking steps for the return of his wife 
disentitles him from claiming the full measure 
of damages for the adultery. 

(Appeal from the Court of Native Commissioner, Kentani.) 

. . . . -.- ..... -.-
'Ibis is an action in which the Pla inti:f:f 

(Respondent) sued the Defendant for damages for having 
committed adultery with Plaintiff's wife, Nodambile. The 
defence set up was that although the woman was at one time 
Plaintiff's wife, he abandoned and drove her a.way seven 
years ago. 

Judgment was entered for the Plaintiff in 
terms of his prayer, and against this decision the Defendant 
has appealed, broadly, on the grounds embodied in the plea. 
and, finally, that the awArd is excessive and Plaintiff 
should only have received nominal charges. 

From the record it appears that seventeen 
years ago the Plaintiff twalaed Nodambile, paying to her 
father four cattle. They lived together as hucband and 
wife for many years and during this time Nodambile bore 
the Plaintiff five children, four of whom have died. 
Kodambile's father died comparatively recently. 

T'nere is a conflict of evidence as to when 
Nodambile left the Plaintiff . She states it was seven 

years ••• I 





years ago, and the Plaintiff alleges it was only fo ur 
ye~s . Further, it is alleged for the Defendant that 
one beast was tendered to the Plaintiff in case the~e wa s 
doubt as to the existence of a marriage, and t hus to mark 
its dissolution . The Plaintiff den i es th i s t ender but 
it is clear that such a beast was d:Piven to t he Pl ai r:t iff ' s 
kraal anc back again during his absenc e , but t ha t he neither 
refused nor accented the tender . 'l'he mere fac t that the 
tender of this beast was attempted to be ma de,s erves to 
contradict the main defence tha t marriage no longer 
subsisted between ?laintiff anr. l:odAmbile . 

The intercourse by tile Defenda nt \Vith 
Nodambile which wa s at first denjed, wns subsequent l y admitt ed 
by the Defendant, ~ nd he ~hen admitted to having told an 
untruth on this point. ....e contended that he lv"ld ma r r ied 
the woman not knowing that 3he was another man ' s '!lif e . 
His credibility is seriously shaken by his adm i t t ed 
pr evarications, and in some respects th i s Court i s not 
pr epared to believe him. He lives in t he Loc ation 
adjoining and the probability is that he must have kno\vn 
t hat the v.oman had been living with and had borne 
children to the Plaintiff over a oeriod o~ fr om t en to 
th i rteen years. He never paid covrry for Nodamb ile, nor 
were any formalities in connection with a marriage 
observed. The belcted tender of a beast to m&rk t he 
dissolution of the marriage of the Plainti ff and 
Noaambile - a marriage which the defence maint ained wa s 
already dissolved - was evidently merely des i gned t o 
thwart the PlaiGtiff''s clai;n . 

Coming to the last ground of app eal, 
this Cour•t is of opinion tha~ the Fla int i ff has been gu j.J.t=,,.. 
of neglect in the matter of asserting his r i ghts to his 
wi fe . 3he ha s been away from h i m for a long period of 
years, and th e rea s ons he gives for not having t aken 
active or effective steps for her return , are unc anvi nc j.ng o 
He was avmre that the \AJoman was living in adul tery with 
the Defendant and took no steps until after her pregnDncy 
had supervened. 

1i; oreover, the probabil i tie.3 are t hat 
he realised that he would have S8Cured no material 
advantage by suing for the return of his wife or the do '.~.rry 
paid for her, seeing that the number of children she had 
bor ne to him exceeded t he cattle paic [-J Way . Th i s may 
hav e contributed to his dilatorines s in the matter . 

ln the circumstances , t he Court 
considers that the Plai ntiff' has disentitled h i m!.:; el f to t he 
full measure of damGges he has claimed . 

. 'i'h e appeal i s allowed with costs , an() t h8 
Judgment in the Cour t b t: low altered to one f or Pla i ntiff 
for one beast or £5 , a n r~ cos ts of suit . 

Case 1'Jo .2 ••• / 





BU'l'T...:.ir~.uliT~1, Februe:.ry , 1~~3·=-. L:3efor8 R . D.H.Barry, Esqr ., 
.r>resident, I; .. essrt3. ~.F.O\·'en <·ind : •• :r·.c. Trollip, l'i~embers 
of tile l\ . AoC . (Ca-;>e and 0 .}. ::1 . Division) • 

.. ~ative ..:.:;ustOJil ·· ,:)educ tion - Pl::a of Ukutwala 
,,,hen girl had been a \11Til ling party - £Viecsure 
of dET~Jeo - ~osts . 

(r~p)~al frorl t 'e ~ourt c·f ~-;;_1tive Com.rl iss ioner, Nqamakwe). 

-:-:-:-: .. : ... 

The Resuondent (flaintiff) sue~ the 
Appellant in tb,, uourt belo~11 ~or tw·o c :.1ttle or their 
value £1U for the obduction c.nd seduction of his unmarried 
daughter Jessie ~ena . 

The De~endant denied abducting the g irl 
but £dmittec havin:; seouce0 h2r a nd that t 'or t"ni.s act he 
tendered one be~st- which tender the Ple.intiff admits 
h8Ving r~ceive6 an0 rejectedo 

1\gainst c: (iudgment foP the i-'laintiff 
as pr&Jer', the .Js~·e!'lc8nt nas 0ppea lec on t he gr ound t·nat the 
jud6me:1t i::; contr?ry to i~ative Law anc Custom in tha t the 
facts found to be ~rO'led eo not in Aat ive w::Aw and Custom 
constitute 11 Ukutv:cla 11

• 

Jessie 's motl1er, .• ~sgamase , st-:1 tes that 
as her dau6 11ter was ',· antir..t-; medicine , she allowed her to 
go to .c;zolo for the u Jrpos e of obtain ing th e same. She 
st.~ yed fr·orr home t"lr->t n.i.;Lt nnd next morning early 
lv1agamcse searcher· ;:'nd four.( !1e·r' dc.u:{hter at the kraal o'f 
one •. 1tiki wi tl, the 1Jef ~ndant. It i s co•nmon cause that t he 
gir'l .?leot ther ,:l thct nigflt with Defend&nt one VJ8 s then 
seducea by him. Jec,£;io states she met De:fendent by 
arr1ngewent in V ve:..r:: 3nc1 thF.t th e l.Jefen d Gnt took her to 
Llltiki's . un h r own evidence th~ g i: .. l wes a i,·.rilling party , 
ns sL.e 3 dmi t.\..8' . nP hn,..l_ \MJ•itten to the De:f'Gndant often 
anc1 in one l~ttcr m;-1d8 ~n cppo::.ntmr;nt . 

r_rh~ Defer1d2nt ' s version :i :~ that having 
got th~t lct1:.er he met Jessie ond su~·;geste r:l sh•:? should go 
to her aunt . r'.:;~:Arent::.y she dj_d no t ,so to he~ relative 
but returnP<5 to "r·1er h~1i1e ,, lie £::0·28 on to soy sh ,C vvrote 
again and then 3t.ted she ~1s going to get medicin~ and 
it v:ould bt"·~ 311 right. lt was as a result of this letter 
thr.t the parti e~-:1 met at ~. t iki 1 ...; kra al . 

'1'{19 :~,,tive ·2 o;n.m i c.: ioner has founcl t/.1 i s 
to b-e 3 case of' ~l;~.tt·Y~£~9. c-s v,rell as seduction f.lnd avnrdE!+l 





... 

one beast in respect of each offence. 

~rhe circumsta.nces of the case having 
been put to the 1\-ative Assessors, they are unanimously of 
the opinion that an act of t\~la did not occur, and 
further, but with one dissentient, state that the Plaintiff 
is not entitled to two beasts as damages, but only one .. 

In this case the Plaintiff sued 
definitely for two beasts as da.mages - the one for twa.la, 
and the other for the seduction without resultant pregnancy, 
and this Court is not prepared to say that he should be 
awarded damages in a greeter measure than he claimed for 
under the heao of seductione 

That being so~ and in the light of the 
opinion of the Native Asseosors ~ the judgment should have be' 

for one beast or fjve poundso 

rhe eooeal is allowed with costs and 
the judgment of the Cour·t below a.l tered to one for 
Plaintiff for one beast or £5 - the Defendant (Aonellant) 
to pay costs to date of tender, and the Plaintiff
(Respondent) to pay the balance of the costs. 

- C/\.3E NO. 4 -

UMTATA, March, 1933. Before R .D .H ,Barry Esqr. , Pr~;; s ident ~ 
Messrs. H.G.t:>cott and .lli.W.Wilkins, members of the N.A.C. 
(Cape and O.F.Sa Division). 

Chief's Court - Appeal to Native Commissioner-
Omnia praesumuntur rite esse acta - G.N~~55/ 
1926 pa.ragraphs 7 and 8. 

(Appeal from Court of Native CQffiffiissioner, Umtata.) 

'Jlhe Appellant (Defendant) is the heir and 
grandson of the late 'l'anasi in the great house, and 
Respondent is the heir of Tanasi in the Qadi house. 

From the record it appears that four 
daughters were born to the '-tadi house, and that one of 
these fenales, although never married, had t·wo daughters 
and a son named H~bafuti. 

The Plaintiff has been a. way from his home 
on and off for years at a time, a.nd he claimed from the 
Defendant in the first instance forty cattle as having 
been paid for thes e girls and also C:amages for one 
Hamba.:futi. 

'l'he ••• / 





~he disput~ between the parties has been 
a protracted one, a.nd. appears to have been discussed by 
the members of the ft~mily, then at a. hearing by he3drnan 
Lupu~~na, and thereafter before the ~egally constituted 
Court of Chief David Jongintaba. before the latter 
Court the hearing was also greatly prolonged and, 
according to the Chief's judgment, the parties theraselves 
had come to an agreement thEl t the JJefendant would pay the 
Plaintiff eight cattle anc that all other claims by each 
}?arty against the other woulc be wai:vecl., The Chief's 
Court thereupon gave judgment for the eight cattle. 

From that judgment the case was taken on 
appeal to the Court of the Kative Commissioner, who 
dismissed the appeal and confirmed the judgment for eiJht 
cattle. The case ha.s now come on appeal to this Cou~"t 

on the following grounds:-

(1) 'lhat Plaintiff, whose several claims against 
the Defendant amounted to 40 head of cattle, 
entirely failed in his evidence to establish 
any liability on the pa.rt of the Defendant 
in respect of such claims. 

{2) That Plaintiff alleges that the Chief's 
judgment was based upon a judgment given by 
Headman Lupuwana for eight head of cattle, 
said to have been based upon an alleged 
agreement but in this respect the Plaintiff 
is flatly contradicted by the Chief, who 
alleges that Lupuwana's judgment was based 
upon a consent for 15 head of cattle . 

(3) That in view of this conflict of evidence 
there is insufficient proof that De f andant 
ever consented to a judgment for eight heac 
of cattle; moreover, there is an entire 
absence of evidence of the basis of such 
alleged consent or liability. 

(4) ;.Chat as soon as an appeal was lodged by 
Defendant to the Kative Commi ssioner 1 s 
Court, Umtata, against the Chief' s jud?-;,-rrnent , 
the action became one to be deter~ined 
de novo, and the onus was upon Plaintiff to 
prove Defendant's liability in r es pect of the 
several claims set up by him (Pl :-- i ntif:... ) .. 

(5) That the Chief's evidence i s inconclus ;i_ve 
as he did not produce to the Cour t any 
record of the proceedings before him or 
any notes , original or other,Mi se , of t he 
samr~ o 

(6) That the jucl5ment i s ~:lga ins t the v·oi g.•H of 
the evidenc e . 





(7) '£hat the Plaintiff· failed to establish any 
claim against Defendant under l\ative Custom ... 

In the Kative Corrunissioner's Court it 
was held that ti1e Qmnj.~a _P-;~..Q.§!_q!J.D11l.lLt.ur rule applied to the 
proceedings in the ~hief's Court, but that th8 presumption 
was rebuttable. 

In the opinion of this Court this 
ruling is in conflict v.Tit:-1 Sections 7 and 8 of 
~overnment ~otice ~o. 2255 of 1928, because in the present 
case, which came on eppeal from the Chief~s Court the 
1\ative Commissioner had to determine whether the agreement 
between the p:1rties, ancl which formed the basis of the 
judgment, was in fact 2ntered intoo 

By applying the Qlf!!.11..?_ .. 2r.?_~sumgp_!:._llr rule, 
the onus ·was wrongly tr r-.~ nsferred to the Defendant to 
prove a negative, whereas rule 8 makes it claar that 
when the particulars of the 2ase, :Uefendant's reply, 
~udgment and reesons for judgment are in the Native 
Commissioner's hands, he has to deal with the case not 
only as a Court of appeal, but he is requ ired by rule 8 
to hear and determine the case as if it were e case of 
first instance. i'hat being so the onus in this case was 
on th~ .Plaintiff' to prove to the Native Com.rnissioner's 

that/ Court! t ne agreement uoon which he based his -.:::la im in the 
Chief's Court was actually come to. 

The appeal i s allowed with costs and 
the judgment in the Native Commissioner's Court is set 
aside; the record is returned in order t ha t the parties 
may have an opportunity of leading evidence in regard to 
the alleged a.s-reernent as if the case had come before the 
l'ietive Commissioner a s one of first instance . 

. . . . . -.-.-.-.-.-

U1viTATA , Ma rch, 193~3 ., Before H.D. H. Barry Esqr. , President , 
N.iessrs H. G. ~cot t and .l;!;. VI . Wilkins, members of' the N .A .C. 
(Cape and O.F.u. Division) 

Spoliation - Nqoma - Precarium - Person 
"N qomaing " stock has no right to remo v e 
cattle out of possess ion of the person to 
whom they \ve re "nqomaed" " without knowledge 
or concurrence of the latter~ 

(Appeal from the Court oi .Native Commissioner, l\'iqanduli) . 

. . . .. -.-.-.-.-.-
The ••• / 





- fage_:]_. -

The par~1es to this snoliatory action are 
brothers, and from the record it appears t hat the 
J.Jefendant (Appellant) plAced certain cattle and sheep 
with the Plaintiff. The cattle have been with the 
plaintiff over a period of some years, and during tha.t 
time the Plaintiff has had the control and use of the 
cattle for milking and ploughing purposes, and has 
reoorted to the Defendant the deaths of some of the 
ca~tle placed with him. 

The cattle were registered for dipping 
purposes in the n.9IJle of t he Defendant, but too much 
importance shoulcj not be e.tt sched to this :fact, because 
cattle admittedly the Plaintiff's property have also 
been register·ed in the Dr:;fendBnt 's name.. The Plaintiff 
says he prov jded the Defendant with money with which to 
pay the di?ping fees as he had the use of the cattle. 

It is common cause that when all the cattle 
at the Plaintiff's kreal were taken to the dipping tank, 
they were driven by the Plaintiff's herd boy and he 
would join, gn_r_qu~g, the Defendant 1 s boy with other 
cattle in the Defendant 1 s possession, and together they 
would drive all the cattle to the tank. On the return 
journey the boys parted, each vJi tn his particular lot. 

On a certain day the Defendant took possession 
of the 18 cattle in question on the veld without the 
knowledge of the Plaintiff, and this fact was reported 
to the Plaintiff by his herdo 

The Defendant says he did this at the request 
of the Plaintiff who came to his kraal some days before 
and that although the Plaintiff was asked for the reason 
ot· his wanting the cattle taken away, he declined to offer 
any explanation~ Thie in itself is difficult to believe 
for, as Plaintiff says, it is unlikely he would do such a 
thing seeing he had the use of the cattle. 

The Plaintiff denies that he went to the 
Defendant's kraal as allegedo In su~oort of the all
:egation the Defendant denies that, inciuding his wife , 
who was in the hut 2t the time, he ~.~as with Balelo and 
iJldindwa at the stock kraal when Plaintiff cam e . 

There i s a discrepancy betwePn the statements 
of the Defendant and his witnesses. ·rhe Defendant states 
that after making his request, the Plaintiff sat down and 
they indulged in friendly conversat ion, whereas both 
ba 1 elo and Md indwa say that as soon as f'la.i ntiff as ked 
~he J.Jefendant to take the ca.ttle? he left the kraal. 
lhen_ again Bale lo says t hat Mjantyi was in company with 
th~ ?laintiff, b11t this lv.:j::tntyi ce,:ies and, as already 
po2nted out, the Pl~intiff denies ever having gone to th~ 
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Defendant• s kraal to a.sk him to fetch the cattle. 

In view o~ these discrepancies and the 
~probability of the Defendant's story, this Court is 
unable to come to the conclusion that the Plaintiff did , 
in fact ask Defendant to remove the cattle. Further, 
such alleged action on the part of the Plainti~f is 
inconsistent with his subsequent conduct, for when the 
removal was reported to him at Mqushekwana•s krDa.l, he 
announced the fact to the men, then went to the dipping 
Foreman to find out wnat the matter was. He says he 
also reported to the Headman and he did not delay in 
bringing his action. 

The record discloses that latterly there 
had been friction between the members of the family and, 
in such circumstances, it is the more likely that the 
Plaintiff would not go out of his way to ask the 
Defendant to take cattle which had not been in his (Plff's) 
posses3ion for a nwnber of years, but rather that the 
Defendant would have possessed himself of the cattle in 
the manner alleged by the Pla.i ntiff. 

The circumstances under which the cattle 
were in the lawful possession of the Plaintiff, 
approximates the ngoma custom and is akin to the contract 
of Rr~~arj~. The stock is lent only during the 
pleasure of the lender a.nd can be redemanded at any time 
(vide Ngangomhlaba Sigcau v. Sahluka Tunda, 1931, N.A.c,) 
but it is not competent for the owner to remove the cattle 
out of the possession of the person they were nqomaed to 
without the knowledge and concurrence of the latter. 

The Defendant has a vindicatory action if 
his r~quest to have back his cattle is resisted by the 
possessor, but he cannot surreptitiously enforce any lega l 
rights he may consider himself to be possessed of. 

The judgment requiring the cattle to be 
restored to the Plaintiff is, in the opinion of the 
Court, the proper one and the app eal i s dismissed with costs . 

--:-: .. :-:--:--:-:--

- CASE NO. 6 -

- ~)LING I~ I ZI QUKWA.NA __ ~91V1I't._TYAL I~IT ·

Umtata, March, 1933. Before R.D. H.Barry , Esqr., 
.?resident, Messrs. H. G. Scott and E.W.Wilkins , member s 
of the N.A.C. ( Cape and o.F. S. Division). 

Marriage - Dea t h of husban d s hortly after -
Desertion of wi f e prior to dea. th of husband -
Cla tm for return of dowry pa i d - Tembu cus tom. 

(Appeal ••• / 
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I --- -- .. ---- ,. 

(Appeal from the Court of Ka.tive Commissioner , .... ~ngc obo) 

... : ... :--:-:-:-:-

'l'he Plaintiff (rlespondent) in hiJ capacity 
as bliit- of' the late Ntengento ".fyaliti, sued the 
Defendant for the restoration of seven cattle, or their 
value, which were pa.i d by Etengento -:o the Defendant as 
dowry for his daughter Nomakalane. ~tengento died 
immediately after his marriage, and it i s on t11is ground 
that the Plain tiff, his heir, claims the restoration of' 
the dowry paid. 

The number of dovvTY paid :!.s not in dispute, 
but the Defendant pleaded that the Plaintiff was not the 
heir of ~tengento, that ~tengento died about three months 
after his m3rriage and denied that Plaintiff was 
ent~~led to the dowry - Xomakalane not having re-ma.rried. 

,. ·1· -: 

Agsinst a jucgment for the Plaintiff as 
prayed, the .uefendant has appea.led on the grounds:-

(1) Iha.t the judgment is contrary to lietive Law 
and Custom in the.t the widovJ of the late 
l\tengento has not contracted a second 
marriage and, consequently, no second dov~TY 
has been received for her and, therefore, the 
first do\~Y is not returnable. 

( 2) That the judgment is against the 'ne ight of 
the evidence and the probobilities of the 
case. 

fTl~e Assist.B nt Ka tive Commissioner has found 
that Plaintif'i' is the heir and is entitled to institute 
this action. It appears that the late i'Jwnkayi had 
only one house and that his wife bore him t~~ee 
children viz: (1) Ncanyiwe (2) Tyaliti and (3) 
Tongani i\ilankayi. Ncanyiwe had two sons by a man 
named Dubula. The elder of these is Tubeni, who is 
alive, and Ntengento, who married the Defendant's 
daughter. 

The Defendant is the son of Tyaliti and his 
contention is that his sister was never married to 
Dubula and, consequently, Ntengento was illegitimate. 

The Defendant maintAins thot as Ntengento 
and Nomaka.lane had no issue, the proper p ers on to sue 
1s Dubula. 
' This Court is not prepared, on the evidence; 
to differ from the finding that the Plaintiff is 
~~titled to maint.~in the ~ction. The evidence for the 
Dffendant on this point is incl1Jsive and the whole 
history of the parties suggests that no marriage 
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between Dubu1 ;::, anc! .l\ o ·· ,-,,~ , 1·-, n.e Via S ev er e~rte~e c: d :.~1to ~ 
The Pla intiff ' s unc: .:;~ To ngan "\. 1 i .:; wel.·l. cr '..l& l if l c:C t o 
give evidenc e on t he p oint a.r1::1 lv~ i .s e:Tnha t:.c t h2t no 
marriage to ok pl.g c e o DutulD c :;; us ed 1·~ 2a r..y i~."l e ' s 
pregnancy t wic e o Ee ;:a i d dc.uages f or th e f:Lr s t 
seduction but not for t he s e co:1cl - as e. r s.s~-~:L t o:· 'i.·h ic h 
.Ntengento was born .. .1T'rom t .1e t ~~e she b e c .~'H:J e p r :;gn 1nt 
the second time, s h e liv ed ;~·~ t ~<~.8 ir:: t ~.:f r' 1 s kr ;:; 1 until 
her death and l\teng:= nt o a l 2o live -J <~ n:J d'iec t !:J.sr s o 
Dubula ha s been ob.3 ent ev er> s .inc ~~ !"le CE:.v sec ~~i c .~J ny :i.vve 1 2 
pregnancy a nd, presurn2tly , his v::l:::: •c'J t;outs i s un~:nown .. 

Corrdng to t he ·:;ues tion c: s to 'i·.hc:th t-:,r t h e 
Defendant i s 1 i :.3 C. le : ... 0r t'l1e 2:·e,:::, ·t. o ~:·a tion of t i1·:;- c 2t t l e , 
the parties are' at.:-reed o;1 the ::--.o -.... lov.:i 11..; p 0 i :J ts : -

(a) i.'ha t Nt engento v.es rna :"r ie6 tov!a r ds t~·~e enc of 
Au.;:;us t , lS:l l , 3 :1 d C:i e d tov,ards t.hs s u.:::. of 
Oc t ober 7 l 93lo 

(b) That Nomsk&l::: ne a tsconcJ ed f l"Or.1 her husb ·:n: c 1 3 
kra a l s h or t l y bef ore ~is cea tn .':J nd w~! i l e ll·2 wc-ls 
still ill, a~d h J S not s i~c e ~eturnedo 

The A.s.s i s t 2nt :Nat i ve Co~J.mi : sione~" n3.s come 
to t he conclus ion ths t t h 2 v'~1ole of· 1\ onL:- k2 l c n e 7 s 
conduct woulCi s e em t o i n d i cat e tha t sne v~-c: · s di s s:·>~i .si:~ i e c~ 
with her husb3nd and had no intenti o:1 of l'' e tw .... ni ng .. 

rl;he cir CW11St a nc eS o f t he Ccl.f> e ha v i n g bt2eD. 
put to the following f{f't. ive As s e.s sor s~ -

Longden So t..yato (.Gr;gc obo ) ;-r ~ ~\ onkv elo (Sgq el e ni ) , 
.G.C. Bam C'l'solo ) ~ ~\"guo lv:o Dudw·nay o (...~~cc: n0 n2.i) 
and Ca ndilonga ,~..a1-:e ula (Urn t a t a ,; 

they state:-

"Tembu c us t om , .-onoomisi 21-:r c. ?o no o cus t om i s th~:: t 
vvh en a v.:omc: n lea v es :1er l\ :.. ... .3 ::.1. :. wt·et . ~er c: b·~· i c-8 or 
on b e i ng re j ec t.e6 by ner husosnc 7 -L f s~·~e c~o es no·~ 
return, t he cus tom j_s t :b2 t t 'he ~ ,- ';,·.2y i 3 ~.o b e 
restor ed • 

... ~·or s bride ~ a s i n V:1 e t):i~· .s se r1t. ~. ;~ s t:? ~ a 
beas t shou l ~) be ke pt =·or t he :n~ r :r.;_:,g2 ou ·::. :t·· itw 
..3he mu3t r eturn to ne: ' ht! Sb Bn c 1 .s : .... r .?a ~ 3L c'< rn,;..s t 
not l i v e a t her 'J ~v o l s ',.; k:r<~oJ. . ·: ~ s:L"' G~,:--t· .. ~ i-.:- n 
ca nn ot kee? h er 3 L ci- hP..:.."' ' C ',~r:..'' Y.- J_ be ·=~s t .;i·'.o·u l . 
on l y b~ d e duct Ed e cc orciij.1g' ·l.o : 11 ~ . i mf-~ t he \, ornnn 
wa s at her hus b~ n~ ' s kraa l, and jn t his case s he 
spent n o tim e a t h er· h•.1sbDnd ' ;~ ~~r a c:: :::. . 0 

It hap;_;8 n s~ 1:'-u t ~- t is not t h r cus t om~ t 1·.'.5t 
a woman c~.:..n bear- ,=; ':J O'!"J c;t,-; hr.:-1' J.f. t e h . ..:.sbc::. Ec'. ! .> h\=:' i f' v 

I t migl1t br~ t :1at ;Jv, i r:,.? Lo ·t,h r-; ~1(:p;l .... i;enc ~ of th e 
:bus b s nd 1 ~~ ·pe c: -:;J. r-- i n not g~·~-·t,jr. .~ l'J el· ·;y~ t~lc tha t ,c:;J.le 
rema i ns \dth her' i) e opJE: •J! .t ~:} sbe f;c-.:,3 .. ~· . ~ on. I:~· 
that h3:s:~ e n~:: th._,· ~; s or.: \,\.) J J.C• h e ·b? i:::· J f i 111;; h1JS':1-nf 
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- f?-ge 11 -

had no male issue prior to that son. He canno.t 
inherit if he is born e. t the kra.al of his mother's 
people. This is not Pondomisi custom - the son would 
M ve to be born at his father's kraal and cannot come 
walking from another krc.al. Under Pondo custom he 
cannot inherit any estate at all. 

'''£he heir should make a.n effort to get 
his mother back and if he does not ,he cannot claim his 
cattle. If he asks for the woman and she does not return, 
then he asks for his cattle. 'l'he heir has not to wait 
until the woman re-marries in order to get back the 
dowry paid. 11 

\'vhile this Court does not, for the 
purpose of this case, consider it necessary to indicate 
its concurrence or otherwise in all the expressions given 
by the Assessors, this much is clear that in this case 
they are of opinion tha.t, according to Tembu custom, the 
Plaintiff is entitled to the return of tne dowry paid 
less one beast for the marriage outfit, and that no 
allowance of another benst need be made in respect of 
the use of the woman, seeing she was with her late 
husband for such a short ·· _ . while ana abandoned him very 
soon after their ma.rriage. 

The record does not show that the 
Plaintiff as a first step endeavoured to get the woman 
back, but this Court agrees with the Assistant ~ative 
Commissioner that it is clear from the record that the 
woman left her husband with no intention of ever 
returning. She left him when he took ill and within 
two months after their marriage, and since her husband's 
death her conduct has been such that it is safe to 
~onclude that whether she is fetched or not, she v.d.ll 
never qgain return to her husband's kraa+• 

'I'her e is no cross -appeal on the number 
of cattle awarded or ordered to be deducted. 

The appeal is dismissed with costs. 

. . . . . . . -·-···-·-.-.- ... 

Umtata, March, 1933. Before R.D.H.Barry Esqr., 
President, Messrs. H.G.ncott and E.W.Wilkins members 
ot· the N.A.C. ( Cape and o.It~.s. Division). 

Judicial cognizance - In arriving at findings 
on fact Judicial Officer may take cognizance 

of the ••• / 
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of the reasons previously given by Superior Court in same action for accepting or rejecting testimony of witnesses. · 

.. :-:-:-:-: ... :-

(Appeal from the Court of Native Commissioner, Umtata). 

The special plea to the effect that the Plaintif:f is the vdfe of the De:fendant having been overruled and thereafter the merits having been gone into, the Additional l{a.ti ve Commissioner entered judgment for the Plaintiff for 

(a) Nine head of cattle or their value £3 each. (b) One calf or v8lue £1:10:0. 
(c) ·rwenty-six goats or value 10/- each. 
(d) Five sheep or value 10/- each. Also one 

box, one pot, two mats and one barrel or 
value 11/-: ~efendant to pay costs. 

In his plea dated 8th July, 1932, the Defendant admitted having in his possession four cattle, one box, one pot, two mats belonging to the Plaintiff and tendered them to Plaintiff. 

1'he .Liefendan t has now a~pealed against the judgment given in the following terms:-

'I'he following are the portions of the judgment appealed a.gB ins t:-

(1) Against that portion of the judgment 
awarding five head of cattle anc one calf to the Plaintiff' (the Defendant having admitted liability for the balance of f our head of ea ttle.) 

(2)Against the portions of the judgment 
awarding twenty-six goats, five sheep and one barrel to the Plaintif:f. 

( 3 )Against that portion of the judgment 
awarding the costs of the Action to the 
Plaintiff. 

The grounds of' appeal are as fo:1.lows:

(a)Tha.t the judgment is against the weight of 
the evidence and the probabilities of the c ase . 

(b)Tha.t the Judicjal Officer in delivering 
judgment stated that in arriving at his 
findings on fact, he was influenced to a 

great ••• / 





great extent by the remarks made by the 1\·a.tive Appeal 
Cotirt in a. written judgment by such Court delivered 
on the 30th June, 1932, in a matter between the same 
parties, when a judgment of this Court declaring the 
rlaintiff to be the wife of the Defendant, was over-
:ruled. 

(c) It is respectfully submitted that the 
written judgment of the Native Appeal Court, 
above referred to, was not part of the record 
of the case, which came before this Court 
for decision, and that the Judicial Officer 
erred in referring to it and that he further 
erred in 8llowing it to inf'luence his 
judgment on the evidence adduced in this 
case. 

(d) That the Defendant suffered irreparable 
prejudice in the conduct of his case by reasons 
of the fact that the Cou~t int~ated that 
it could not believe the Def en da.nt in 
preference to the Plaintiff, for the reason 
tha.t the Native Appeal Court, in its writteh 
judgment above referred to, had declared the 
Defenda.nt to be unworthy of belief • 

(e) That the matters in issue in this case were 
quite separa.te a.Ifi distinct from the issue' 
in respect of which the Native Appeal Court 
delivered its judgment aforesaid, and it is 
submitted that this Court wa.s bound to weigh 
the evidence adduced before it and decide on 
the facts, without reference to the remarks 
of the Native Appeal Court, on the question 
of c.redibili ty of evidence. 

(:f) 'l'ha t on the evidence adduced, it is 
respectfully submitted that judgment should 
ha.ve been entered for the Plaintiff for the 
ea -:.:.tle and other' articles tendered in the 
plea and that in respect of the balance of the 
claim, a juogment should have been entered 
in favour of' Defendant. 

{g) That on the question of cos ts, costs 
subseauent to the date of the plea, should 
have been awarded to the Def'~ndant. 

As regards ground of a.ppeal (b) (c) 
(d) and (e) the Additional Native Commis sioner does 
not dispute that he was influenced in his findings 
and weighing of the evidence by the judgment of this 
Court on the special plea put forward by the 
Defendant to the ef:fect that th e Pla inti:ff was his 
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wi:fe. 

On this po in L t )· ~ ~'..;:_:.~ .;:'J;_ C 2'...:'!' t C3L1E. to 
the conclusion tha.t the wo:!l'1:1 1 

;3 .. fes~i:::~ny ::,I.,~)ll-!. 6 b•:: 
accented in uref'erenc8 to ttat of the j)e::"2.nd8Ylt e- nd 
gave- its reasons for comi1~g to t 21 :l;;; co·t:.c.::_ u ._.; iCI' o lt i s 
now contended tha t the Jt;;.tS.ic:l.aJ. Oi'f .Leer sr~ouJ d not 1F ve 
taken cognizance of· t"he wr i t.ten ju("ig1nPn t. of t::ds . .;ou-:·t 
as it did not form -oart of "GftS r ecorC: .. .::n·:' •i-:: w::. : H) vJas 
influenc ed adversely to t :-le .Jefcr.da1lt: 

In th e opinion of t.!1e Couc·-::. t.:·. i s 
contention i s untenable.. 'I'he case c3:-:::l on ar.-:;s·e- l on 
a previous occ r:s ion, a n3 up to t ha t st..qge a2.:::.. ~:.~1e 
evidence was largely d jrectec:':!. to the :r:·est.io~l ·,'<ll ethe:::--
or not the Plaintiff was the Def'endnr. t.; s wi ~::(~, Thi s 
Court decided that they v:ere not :rra.r:ei t3 d and ":.~1e r8cord 
was returned to the Cou:~-':. below and the ea ;~~ proc<:;eded~ 

A Judicial Officer' s judg ment in a case 
s nd his reasons for judgment f'o:.c:-:1 part of a r ecord, 
and the judgment of the Appeal Cou:--t :i.n th e; same <: ction 
must, logically also ·form part of' t h e r2corC:L Ti1 e 
Judicial Officer was bound by th~ judgment and ir.. 
adjudicating upon th e case at the subsequP.:tYt. hE:;ox· i:ng 
it is difficult to see why h e s l1 ouJ.6 nut t 2.k e juc-i..c j_aJ. 
cognisance of the previous judglrl8nt g i veno 

This Court is entitled to b e influe nced 
by a Native Cor.rrnissioner' s reaso ns fc~:- j~Jdgm2nt and 
comments on the evidence, and s o ~ too~ i s t he Judicial 
O:fficer enti t led to t ake cogrdsance of th e ·v·ih.oJ..e of' r,n.e 
record with all rulings and reason2 :fc.r :;." ulin&,--s g:5.-Jer·. 
in the course of the hearing~ and ~c a-:)p::..v th e do2t:-.."ir).e 
"omnia Draesu'Tiuntur contra s~oliatorum1 ' TN~:i.ch" i r. the 
light of the evidence ack"iuceo by the I.Jl.g~r1tif~, VIo3 f o:c 
the Defendant to rebut .. 

The appeal on these grounds must f8 iJ. ~ 

Coming to the main issue ~ the ~~.ai_i.1tif::' 
has given a deta~led Hccount of :1e:." acquisition of 
twelve cattle and one ca l:f born la telyo Of ·c11 es e 
she admits she hersel f sold three 1 sxcludiu~ th~ calf, 
and judgment was entered for t he balanee.. 'L1e 
Defendant tender ed four cut t his cff3r V;. 3 rejected ... 

I 

Th e case i s O::-It; of credi.bilj_ty And a 
careful a na.lysis of the evj_dence anc the reasons fm· 
judgment lead thi s Court to t hs c onc l us i~11 that th e 
judgment f'or t he four ca ttle t ende:c ed as we l.l as the 
balance of f ive and o~e ca l f, ~hould not b e disturbed. 

The.,. o/ 
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'11he r] 3in '·. ::r:· r~c. llC"t. ~cL juJ.~:'118:'.!.t -!:.'0.· 
the horse c 1 :=t ime6 as i ~ was ~Jf ·v ·.,. 2~. t 'h ~~ t :i. t ~a. (3 -~ J s-
from natura 1 causes o ilhe L'ef' en·~ Er::l t l.w.s a d:n i t,·,:=. j 
liability in r r-:spect of or:, r.:: ·uox'! C11e po -t:. ~r.d tv·C· 
mats. I'hc Additional l\-ative Coi."nJ. s s:onc'., ii.G','•::~,'s:.··~ 

en~ered judgment~ P.!~ so ~ -::o::- 1~·1 v _~.:.;. E'DE; 2P;; ·t ,:·errf..{,·S Lx c;o::>< 
anc the barrel C.Lalmec , a:~c t. n ~ .:; ....;c-u: ··,-. ::. .. 3 r..o t 'J.f'C:~8re:. 
to say that he nas err~~ . 

~avi~g COi11 € t c ~::e s d \;onclu .s i.ons , the c.; ~.~.:;'.:::1l 
against the order as t o coccs fa lls 8 \'.Tay < 

- ~ : - : -- : -.J• : - : - : -

LU6IKI3IKI, .L~1arch? 193~3 . bef'or·s R . D ~H -:3a r:::-·y ~~;~·;c•., 1 
.t-resident, I•1essrso t,-. \, .,r':r·ing le anc: .[t-·~L. Usman, 
Jj!embers of the I\-.A.C. (Cape ~HYS O. F . ;:.i .. .L)ivis::on ), 

.Native Custom - PEactice j_n llea dmon 1 E or Cr.:.:~e :L''.~ 
Court: If an avJard i s uade 8 116 t h t."' sto ~ k i e 
removed from the Defendc.i.l ~~ 1 s kraa 1 ( ev8r: :i.!' ·;:,·h.e 
headman or Chief's nes se~ger ace e~~ ~s l es :~ t: 1.?11 

was awarde d ) the d ebtor is reJ.:.t!v ed t"ror:r;. ::· 1~ 
liabilityo 

- :-: - :-:--

(Appeal from the Court of r·Yative ~.;om ~'1:s;_ i:or:~ r· ._): :izer~ j. 

Lhe l-'laint~~ff C:teS-:J8nC:en·:: ) Slle d .i.Je:t\~r: (\::.L.-~ 
for twelve CGttl e or the:i~ · V8 1U e o .1.'he ... ; la::L;-:~iff c: cd 
Defendant are admitted::.y ti1e he irs 1 :'e;3pec·cj_-~.rely , of' 
the late uid iyana and ? unway0 n '[l}lG .t>Ja i :'"lt iff I S 

sister, Ntombiyeza, was brought u p at 1unwayo ' s kr3al 
and there given in marriage twice. l'hc! :: J. rs7.~ 
husband is said to have pa i d s i_;: dowr y c:: ttl e but the 
Defendant states only fcur wer e received ~y Fun~aya ~ 

It is com::ton cause t hat. t1-~e sec ond dowry 
consisted of sjx cattle c.:~1d t h..-rt these ~l.JCl i:r:c ::~ease of' 
four, so that according to the rlajntiff t;v~re a r J 
sixteen cattle invo l ve c and AccorciGg to t r~0 Defendsnt 
fourteen. 

'i'tle l a t e ·1 idiyc;n a rJ arr::.c~cl t h~ 7...-:;te 
F'unwayo 1 s sister (.Je fenda nt: s fa t1wr ' . a:..:: t~=:r) ~- bu": 
never paid rlowry an~ ~ laintif± ; l legGs t~at it was 
agreed between t LPi r ·I'e!;pec Liv e :t'cJtJ·l~rs t1wt ./unwa~ro 
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was to rec e iv e six cattle o~t. of r..:·to:nb:yez< 1 s co\·.rJ 
in view of the fa ilu:r·e of uJ.d l ycn:e to p c:y e; ny dov.ccy 
for his wife, 

The cS. is put A wa s t.rout;~lt b eior·;:; ,_,~;"'='·-~~e,:c.'Ina~1 
iV1j ixwa a.nd t he Def'endant s t ates that t he sut:-hes 6;13 n 
decided that the Defendant \r~~s ent i t1sd to .six of t he 
ten cattle h e r eceived ::Js oovvry for· Xto:nb i:1eza-; thet 
four were to be hande<l to the rla i~t i!'f ar:;J that the 
increase of four were to be retr.ined 83 com"'Jensation 
for the care a nd main·(.en2nce of t~e g::.1~ 1 o · 

the ? lai~tiff admits rec e~vi ~g t he f0ur 
cattle and, ~hereas the Defen~ant co nte~ds that this 
was a fina l settl 21r:e ntj the .?l3iLt if~· tokc.s th 2 vi ew 
that he acce.pted t he ccttle onJ.y cG ar1 irstnlml?nt . 

'I'he i·:a tiv e ·~ ommissioner .::S<.~ ve judE;ment :fo:~ 
Plaintiff ::or ten ea ttl e less on e b eas t for maintenc-~nce 
of Ntombiyeza or i-4:5 . 

~he grour.ds of a9pea l h av e been set ou~ 
at considerabl e leng th end cor..ta in much t L3t i s mere 
argument. 'fne main grounc is, br oadly, on thG facts 
and the probabilitieso .Lh en a first alternative g-2 ound 
is put forward in t he f ollowinci terms:-

"lt is cor.tenc ed the1t t he .:Jefe;-1dan"G .is, 
at leas ~ , en~itled to retain out of the 
dowry o f~ :1\tombiyeza one bea;:; t for 
maintenance: four hea6 of cattle 
sacrifiC€Cl by {ltm f c\l' her , six Lead (or 
five head as t he c&se mAy be) bei~g 
balance or· dowr·y d11e for l\oz:.coto and, as 
it i s ad~itted that fourte en he~d 
( includinJ ?rogenyJ , h~ ve been receive~ 
and tha~ Defe~dant had before i ssue of 
s u;-r1uon.s delivered four heccJ to the 
.P l a i ~tiff , the .F ::i.ai nti i'f 1 ~ clAim :~s 
ext inguis::1eC: "'' 

·:Ch i s i .•;; followed 1'•' ~~ secon0 <-iltel'nat1vc 
to the effect that the Plaintit'f h.:Jvina -=lected to 
proceed wi t il ·h:.s c l aim befoY'Oe a he2dm0n, und.-}r 1'\at..iv e 
custom, and hr.:~ving been avmrded AncJ acceptc~d fcur 
cattle, the .Uefenaar1t is freer-; frorn further lic.bility .. 

'L1e 1~at iv e ~otn-nissioner has f ound that 
four ;Jnd not six CC~ttl e were ~eid for i'~tomb iye ~a , anr. 
this Court sees no reaso-:1 to differ- froca t.ha t 
conclusion. 

vn t Le raai n question the Judic:i~l ufJ.'ic~r 
ruled that the onu;..::. was o~ the .iefe n6Dnt to prov{~ t~-J~ t 
the agreement all Pbed ill the ple0 hacl be8n entereC. into 
and, on the evidence, he 'h~~~ d thGt th e Ue.fenciant 1HH1 
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failed to discharge the onu3 a nd a\"J.~ r t~ eO. t h2 ..t"' l cl- ·1s iff 
ten doVvTY cattle, less one for rn inten3r:.ce., .-:e .J1 uo 
concluded that four or five cattle had been :>ai d b v 
Gidiyana as dowry for Funwayo 1 s sister, J.,ozicoto ~ ., 

·I'o deal witt1 the fourth ground of e;r:) ca l 
first. In this connection :.t is clear tha t the 
dispute was in the first instance brougrYc to a 3 ,.;:-:)-· 
headman for settlement. .i.1.e gave a dec isicn 1 t :n 3 
exact terms of which ar e disputed. It is aom:::.:.ted 
that the Resoondent accompanied the sub·-headma n '.s 
Induna to the Appellant, and th8t the latter psid ov er 
four cattle in terms of the award and that these wer e 
accepted by the Appellant. ~he Appellant stat es he 
accented the four cattle but intim9tecl his d i s·-
:satisfection. 

ln the case of ;)ixongolvmna and ~-~isayi 
vs. !'•taka (5 K.A.C. 78), tile Native As.sessors , in an 
almost parallel case, stated:-

(1) rr;~vhen a case is heard by a chief or hea dmen 
and judgment is given, if the success ful 
party kisses his hand, this constitutes an 
acceptance of the a v;ard in his :favour .. 
If h~ is dissatisfied he does not kis s the 
tis.n.Q_b\;t~~§_t_Qtgs ___ he- J.-.9~ .. -a~Iifi~J--i!}g-c--~- ----- - ----~ 

(2) "If the chief' or headman s enc s a wes se ~1ge :_ ... 
(~sila) to carry out the order, th e 
rnes .s enger is not the su cc es s :fu::. par~y • s 
agent, but rema ins the messenger of the 
chief or heedman. 

(3) 11i~ •. s soon as the stock is :::--emoved from the 
kraal of the jucgment d ebto:c by th e c:1i e:f 1 s 
or headman's messenGer, the debtor is 
relieved of all further liabil i ty, ~_y_E?.n 
if tl1SL_mes s EUlK~J' _ _ §_g~.§.P..1§. __ 1_g§j_§. ___ ~h9.rt _tl1..fl 
S!illQunt aV~I?..rd~d. 

A careful consideration of t h ese op inions 
leads to the conclusion tha t if a party i s dissa tis -
:fied with the judgm~nt of a chief' or h eadma n h e does 
not accent it but intima tes hi s int ention of appeal i ng , 
i.e., taking his ca se to a ch ief of high er r a nk , or to 
a duly constituted Courto 

If, hovJever, ari a wa r d is ma6 e and th e s tock 
removed from the lJefendan t ' s kr oal, t :'1en t h e debt or i s 
relieved from all :further liability . ~l:~i :~- v i e'llv is 
strengthened by the f urthe r expr ess ion of op in i on t ha t 
even if the (Hec:1dman' s messenger accep t s l ess t nan t l1 e 
amount awarded , t he debto2:' i s , nev erthel es ::=; , rel i ev ed 
of further li2bil i t y o 
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These rul es of Native Law are of g2ne~9 l 
anulication and the obj e? ~ aimed a t i ~ t? p~~ ~?. 
end to disputes . In tnlS CaSe the .b'l s lrttlf: n 1 r(. 

:self took.his ca ~e to the s ub-headmn n' s ~our~-
he never announced that h e wAs going t o app"a l to 
a higher authority against the jud5uent given he 
went with t he sub-headman's messenJer to the 
Defendant's kroal and there took del i very of four 
cattle in terms of vvhat t he Defendant s t.s.t es \'·cS t :1e: 
judgment given and he then removed thE~ cnttJe :::.'! 
question to h is own kr a al. 

ln these circwnstances t he r laintiff is 
permitted to retain t he four ca ttl e ?a i d to him .} but 
the Def'endant is relieved of al l furth er liability 
in the matter. 

H3ving come to this conclusion, it i s not 
necessary to deal with t ile f urther g.r ound s of a.ppea.l r 
'!'he app eal is allowed wi t h costs and t ll e ~judgment i n 
the (.;ourt belov; i s a l tered t o one fer Defendant with 
costs. 

-.-. . . . . . . . - .. -.-.-·-·-·-·-

KOLTAD, 1:11arch , 1 9-~)3 . Lefor e R . D . E ~ Ba.r::'y ~sqr . , 
President, Mess r s . D. S . Campbel: a nd~ - ~ . ? . Freemantl8 
lViembers of t r1e N.A.C . (Cap e r nd o.£,s. Division). 

Proc edur e : New def ence r a ised on anneal 
which was not ~l ead ed in the Court.bPlow~ 
Admi:::; s ion i n Cou1·t below: eff ect of 
.i.J ictum: 1-i.n admission once ma.de shoul6 not 
be allowed to be v.Ji thdrawn unless it is 
clear t.ha t it lE~ d b.·.: en rr:ade tn-r~ouih a bon~.1 
fide mistake , a nd tha t no prejudi ce wi:l b e 
occasi oned to the other party o Ket iv e 
custom: allobnent - Donotio mortis c rus8 -
u if't to daugllters - Proclnma tiol"l 14:2/19l C; 
paraeiraph 8 . 

(App eal fro m t he Court of .i.~.stiv e Co·nmi ssioner , ~ .. t . i?rorc c) 

The 1~e s~ondent, rlBintif'f in t:1e (;ou-r•-c, be:o''' , 
s ued the .Uefe ndan t and her nu s bvnd ::3rtA dr<J ck Xorn;;-1 t dh::lku ) 
to whom she WE.S In(H'r i ed in conmmnity of property , nnd 
also in his individua l ca pJci ty , for th e ~estoration 
of certa in twenty ca ttle, t 'v\"t nty shee~J :·ncl t':'~n e oatr 
or their va lue , alleging :-

( 1) ••• I 
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(1) That he, Plaintiff, is the duly a?poin ted 
heir of the ::.ate 1.1hlokonywa Kkushubana in 
the Great House, and that the first 
Defendant, who is married in community of 
property to Shadrack Nomatshaka~ is his 
sister in the same House. 

(2) That about the 19th March, 1932, the 
Defendant unlav£ully took possession of 
the stock claimed and which the Plaintiff 
inherited from his late :'athero 

(3) That she drove the said stock to her 
kraal where she and her huPband detain and 
refuse to hand them back tc the Plaintiff. 

With the concurrence of the Plaintiff, 
Nelson Sineke, Jane Nkushubana and Harriet Nkushubana 
were joined as co-De~endantse 

In their plea the Def'endants admit that 
the Plaintiff is the appointed heir of the Great 
House of' l~lhlokonywa .Nkushubana, but contend that as the 
stock was allotted to Fanny during her late father's 
life time, the Plaintiff is not entitled to have the 
stock returned to himc 

Against a judgment for the Plaintiff 
as prayed with costs of suit, the Defendants have 
appealed on the f'ollowing grounds :-

(1) That the judgment should not have been 
entered for Plaintiff', who, although placed 
in the Great l~use as heir, is not in fact 
heir. 

(2} That it transpired during the hearing of the 
case that the appointrrtent of Ncobo was 
irregular as no ground ·whatever was given at 
the meeting in 1926 at which he, Ncobo , was 
appointed, for the disinhersion of his elder 
brother Befileo 

(3) 1
1

1hat allotments are made by the kr na l heAd 
in consultation with his Great wife and the 
heir of' the Great Hous ~ (!i!I.FAN.:GK I SO v SIK/~DE 
N.A.C. 5 p. 171). 

( 4) ••• I 
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(4) That if Kcobo's ap pointment is held to be 
valid, then as it was only made in 1926 he, 
as heir, coul6 take no part in an 
allotment made in 1923. 

(5) fhat the late ~hlokonywa refused to 
consider Befile as his heir. ~hy then, 
should the allotment rnede by him be 
invalidated because Defile was net consult ed? 
Defile himself has taken no steps regarding 
these allotments. 

(6) That the K"Htive Commissioner erred in 
regarding the document "B" as the allotment, 
whereas it is only evidence of the allot~ent. 

(7) That the Native Commissioner also erred in 
his staten1ent of' o~inion that allotments 
cannot be rn8d e to ·individuals and that the 
position was affected because the stock 
remained at idhlokonywa 's until after his 
death. 

In the cas e of IVil\ G[IJ)LA v • ~~t\~Il~~A, 
.t-~.A.C. Vol. 3 p. 28, an allotment was made to a son 
and it was stated that an apportionment by the father 
does not divest him of the dominium and is intended 
to create an estate ·.vhich would be inher ited on the 
father's death; this was an allotment to a son, not 
a house. 

(8) That allotments nre made in different v1ays, 
dependine on circumsta nces, e.g., the 
allotment made in the case quoted in the 
~Jlngistrate•s reasons of GO!J~NI v. GOBil\~ 
(not reported) was not according to custo~; 
when a native wishes to ~grry according to 
Cllristi.:~1 n rites h e ra.ekes a n allotment of his 
stock without consulting 8nybody, i.e., 
under 1:-- r oc la:nation 142 of 1910; this was done 
bv the late ... 'lkenc e and the document 
containing 3 record of th fl al lotment nwde 
by him was produced in th e case of if~:·.:rBI v. 
hl~.:3:-IQ~O~J._(LAI'L05L~R, heard in the Na tive 
Appeal Court in ~AJ rch 1 9~2 (not reported). 

(9) That the obj (Jct of the cus tom of the family 
gathering is to hav e ,Ni tness es in the event 
of any disput e later. ln this case the 
allotment is not denied. 

1elson 0ineke ha s interven ed a s 
representat ive of his mother, who c:J lso received n n 
allotment of stock from •"lhlokonyvJa; Jane 1-..-kushubana 
joined as eo-Defendant in her capac ity of' widow of 
~~~hlokonyvm ' s great hous e as havir..; inherited t he s tock 
of' her dec ease(] daught ers, 1vlag!;ie a nd Sophia, both 
of whor.1 wer e D lso allotted s i!11 ilar numbers of' s tock 
by the lat e N1hlo konyvvo ; .~.L1r1· i e t hkushuban0 alHo 
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contends that her f a ther allotted t o ~1sr cs:· L? i.r.. 
stock during his l ife time. 

As rega r ds t he allega tion by Jane 
~kushuba.na, there is nott.ing en th e r ec ~)r(! to 
show that she did in fact inherit t he -:Jrooertv 
of her daughters ivtagg ie and So·p':-lia ., ~ - ~ 

It i s c ormnon cause that: 

(1) 1Vihlokonyya marri ed :fo ur wive 2. b y i-:·,"3tl.v 2 
Custom: 

(2) That by hi s Great 'N i f2, J a n s, he hs.d s:LY. 
daughters but no s on. 

(3) That the Plaint ::.::'f_Tis th e duly ap_?oint~c 
heir of ·the -i-.c'eat .-'louse. 

(4) 'I'ha t on the 2nd August , 1 923, l~•hlokor~yvt.e. 
siJned a document before his ;_t rJorney 
in which he purported to ms ke gii't s of 
stock to his dcughters of the Great ~louse:. 

(5) l'hat in making suci.1 "gifts 11 of t he g--reat 
house 1 s prop erty ihhlokonyv·.ra c ons ulted or1ly 
his great wife but not the I:~a l e me~ters 
of his :fc-amily. 

(6) Tnat no son was ever born i n the Great Hou~e. 

Tt.,vo docwne:1ts, t he authen-::ic i ty of ;g~ich 
has not b e en ~ha li ~nged, were put in by co~zent as 
evidence. 'I'te first of these i s dated 2 2nd Fe'b~."ue.ry, 
1926 and was vl!'ritten by or..e Alber t Dnbul2., E::;· thi ;;-:; 
docmnent Mhlokonywa assigned t o Tana., h i s son :5.-:: L'ne 
third house, th e hut of l':~ap i ke so t hc:7, aft er J.:i.s 
(Mhlokonywa 's) and i'1~apike 1 .s death, Tans coul~ lcoK. 
after the femily but not touc :1 anything 1l'li t 11out 
consulting that fem~i. ly as he himself was doing:, c1 L~~ 
that it should b e und e r Ts ns 1 s c cntrol.. To B2::·::.::.e 
was D ssigned l11lagwada na 1 s hut on t Prms s imi]_sr ~o 
those imposed in t r1e c ase of ·~,ana o P.nd to the 
Plaintiff he assigned l':I.::Jmbev:u ' s hut on t he scmc 
terms. 

The document shows that a ll tn e men·be:es 
of the family, both mal e a nd female~ were pre'3 ·?nt 
when it was dravm up. 

The second rJocument was dr ,q v:n U'J in 
the offic e of th e l a. te .v~hlokonywa 1 s /.:._ t -~ vrnt-y~ .snc1 i~ 
dated th e 2nd August , 19~3 ~ Acc or6ing to t h is 
instrument wrJlokonyvJa states th2t hn is r egister ing 
in v;riting that he has ths t d:Jy made tne ''gifts 1

' of 
stock to hi s s i x daughters a nci 1~:lnally, he states thD t 
if there i s no m?.le i ssue in the ·~adi house of the 
first house, he wi sh e s 3t~ nfo-,.d Ncobc (?laint:ifi") 
the eldest son in the c:ccond Llou·.;e , to OP. 11if~ he ir 7 
and that t he other rnale in the s2conC1 hou se , 

Befjle .• • / 





Jlettle• is an ill~gi tima t e son by e m;?n ne:- med 
~•Je. 

In this Cour t a r gument wa s f·: r s t ~ , e~rc 
aa t• ~hether ground s (1 ) a nd ( 2 ) of t he Xot i ce of 
Ap~e•l should be allowed to be urged on B ?~eal . 

It is clear from Para gra ph (~ ) of the 
par\iculars of claim that the Plaintiff al l ege~ 
~taae1.t to be the duly appointed heir of th e l a te 
~lekonywa in the chief hut, and that this co~te nt ion 
waa tefinitely admitted in the plea to be corr ect. 
~ben evidence was recorded it was stated fer the 
tetenee that the Plaintiff was not in f act the heir. 

In the Court below no ap plication was 
made for an amendment of the plea and as issue had 
been joined thereon, the hearing proceeded on the 
pleadings as they stood. 

While it is permissible in cer t ain 
ci~cumstances to raise an is s ue on appeal tha t was 
not. pleaded in a lower Court, this Court will not ••an towards such procedure if by doing so 
prejudice will be occ nsioned to the other party 
and especially if an appellant had every opportunity 
of raising such new defence in the tria l Court, 
but failed or neglected to take steps in tha t 
direction as provided by the rules. 

In this case there was a c l ear and 
definite admission of fact by the Defen dants. In the 
case o:f Odendaal vs • .re Green, O • .P .D., 1 922 , it vJa s 
held inter._?J .. ia;, that an admission once made s hould 
not be allowed to be withdrav.,rn unles s it wos cl t=:ar 
that it had been made through a bona\f ide mis t a k e . 
Further, in the case of !:!LEGA_Y..2. .. • K0~1:;9Tfi 5 N .A. C o 

115, the case of a Defendant be ing jus tifi ed in 
withdrawing his first plea 8nd submitting a nother 
was considered. That case i s in :::,~ · point in 
dealing with the present one and there it was 
stated that while wide oowers of amend.11ent Ar r~ 
conferred upon the Court by the Proclama t io.n , i t 
appears that admission made by th e Defenda nt ma y 
only be withdrawn when the Court i s sati s fi ec that 
they were mDde by a. bona fide mi s t ake and that t he i r 
withdrawal will not prejudic e t he Pla i ntiff t o an 
extent, which cannot be comp ensa t ed by an order os 
to postponement, costs or otherwise o 

·~he same judooment g oes on to say:-

"Ther e i s a lso nothing whatever t o expl ai n 
why the new def ence was not rais ed ab 
initio and, indeed , it would be 
diff'icult to s uggest any unless i t be 
that it was a n after t hought , which would 
no t b e a va l id gr c.und." 
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~ow, it is quite apparent from the 
evidence for the c:efence t~a t they v;ere 1i·-'ell <.J Nare 
of this new ground of· defence even before the c3se 
was brougiJt into Court and, moreover, the new d8:ence 
desired to be rc~ ised et this late stage in ~t:: :: Cou::·t 
amounts to a direct contradiction of the first p2ea 
filed and upon which issue V·!BS joined D • 

For these reasons the appeaJ oll gY'ounO.s 
(1) and (2J, amounting to a new t,'"round of defence, 
are allowed. 

As regard the rema1 n1ng grounds of appeal, 
the parties are a2~eed that the simple point to be 
decided is whether the allotments of stock by the 
deceased, as contained in the document drawn up in the 
oft'ice of the Defendcnt' s ~.ttorney, are valido 

This document is unique in its draftsma nship. 

(1) It is designated o 11Registration of gifts~:··. 
(2) it is then regarded as a registration of 

allotments. 
(3) It possesses some of the characteristics of 

a record of a gon?tiQ in-c.e:r: vivQ.§., a g_onatiQ. 
mQrSiS £ag§~ and a last will and testament~ 

In the case of (1) and (2) there are 
l~cking essenti;::;ls, the absence of which render the 
document invalid and \Vhich it is not neces.sarv to 
discuss. But it seems clear from th e pleadings anc 
the evidence that the Defendants really regard the 
document as a regis~:,ration of allotments made to 
them by their f8ther and the Co 1.lrt must decide whether 
the allotments have b een made consistently with the 
customs of the tribe to v,;hich th e parties belong. 

The parties to the suit are aboriginal 
natives living in a communa lly occupied triba l 
location. The father of the n:;rties was a 
polygamist and, as such, estabiished four separ~te 
houses. 

It i s common cause that in making thes e 
alleged allotments the decea sed was dealing 
exclusively with property ;:1ppertaining to his great 
house - of v:hich the Plaintiff is the acknovJledged 
heir. 

The c ircurnatances und er whicn the cllot
:ments v:ere made are definitely in conf lict witr, 
accepted native custom. 

(1) There was no meeting oi ' 811 relatives 
concerned. 

( 2) The male members of the fondly v~ere absent . 
(3) It was dr3wn up secretly . 
(4) It amounted to th e viJ tual oustin~ of the 

heir vd thout hi s knowledge of wh:J t w<:s 
t a kin;~ place . 
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( 5) l t hacJ t h e effe e t of aeplet ing and 
distnjblJJ.ting the estate of the great house. 

(6) lt was a distribution of est8te ·stock among 
girls, which is entirely contrary to I~a tive 
custom. 

The document purporting to make these 
allounents seems to have been designed to circumvent 
the provisions of ci ection 8 (as amended) of 
Proclamation No. 142 of 1910 - the p~inciples of which 
were perpetuated by the 1ative Administration Act 1927. 

In the opinion of this Court the allotments 
were improp ~rly made and in a manner altogether 
inconsistent with Kative Custom and, as i\a.tive Custom 
must govern the deceased's actions in this connection, 
it follows £ for_tj__g_r_i, that/the reasons given and in 
view of' the jud[:9118nts in the cases of FANEK~§.O vs 
SIKAD~ (5 N.A.C. 178), and £4'l'Sll0~QZI and DlJ'l,SWt;YINI 
vs, RWIBI (1932 N.A.C. 23), the appeal must fail. 

The appeal is dismissed with costs. 

-:-:-:-:-:~:-:-:~ 

Kokstad, ~arch, 1933! Before R.D.H.Barry Esqr., 
President, iviessrs. D,-8. Campbell and W .II.P. Freemantle, 
members of the N.A.c. (Cape and O.F.S. Division.) 

Application to condone late noting of 
appeal - Attorney's mistake - Rule 6 
Government Notice ~o. 2254/1928 -
Internretation of Ru les - Genuine 
misco~ceotion as to the correct rule to 
be followed. 

(Appeal 1 from the Court of Na tive Commissioner, 
Ma tatiele.) 

In t his case the Ass i stant Native 
Commis sioner entered judgme nt for the Plaintiff , 

(Respondent), in respect of a horse or its value £5 . 
both parties la ici claim to the horse and the ea se 
turned upon the identity of the anima l. 

The Defendant has appealed on the facts 
but as the judb.rment was delivered on the 22nd 
December, 19:32 , a nd th e appeal was not noted until 
the 14th January, 1933, Rul e 6 of the Appeal Court 
rules has not been complied wi t h . 

,th e Appellant has now made application 
for the condonation of t hP. breach of' the rule and in 

support .•• I 





support of h is request his Attorney o!' :r·e-:-o ~d 
states under oa.th that he was unde:- t~~e genui::1s 
impression that 1iule 3 (2) of Order l of 
Proclamation No.l45 of 1923 governed t h e p er io C 
within which appeals from fjudgmei1ts of r~:~ t i'Jo 
Commissioners' Courts in these 'i'erl' i to:"'i es t o 
this Court had to be notedo The Hes-oo ndent ~ces 
not oppose the gronting of the ap?lica tionc 

It h as been reoeBtedlv laio c ov.-n b·: 
this Court in numerous occ asions,.~ as fa r ba ck ~s 
1929, when this Court was cons tituted, t ha t tb.e 
rule relied on by the Apnlica.nt and whic n 
concerned a Court no longer in existenc e ~ has be ~n 
superseded by the correspo:1ding rule as cor.ta ined 
in Government l\otice Ko. 2254 of 1928. 

It is urged t hat in view of the 
fact that the juo~:ments of this Court are not 
reported nor accessible to p r a ctitioners, 

lno~t/._ ·. there is good rea son why they are/£1l_f§ it with 
the rulings of the Court .. 

In applications of this nature a 
liberal but not a lc.x view should be tal:: en 
and the Court will also t ake into considera tion 
that this is the first request of it s kind to 
be dealt with in this Court sitting at Kokst.A d 
and , further, that the Hespondent has offered 
no objection to t he appeal being heard. 

In the ease of S.t:;-;tCNGOAl'J'li: v E: . 
Fij~ST011i~4, 19 28 C .P .D., application··-~Na s m3 de 
fm· an order co ndoning a dela y or two da y s in 
setting down with the .Regist::."'ar an a.pp ea: f r o:n a 
1J1agistrate' s Court jud~rnent. '..Che delay was due 
to an error on the part ot' t he Applica nt' s 
Attorney, who was under the impres s ion t h3t t he 
period ~rescribed was a calendar mo~th a n d not 
four weeks. "l'he application wa ;J a llowed ' a.s i t 
was not due to gros s neglig ence or ind i ffer enc e. 

In the present cas e there h as r. ot bee~! 
gross negligence on the part of the Pl ai n t i ff 1 s 
Attorney, but a genuine mis conception o c to ~h8 
correct rule t~ be f ollowed , a nd as there will be 
no prejudice to the rte soondent~ the aoo:icati on 
will be a llowed - th e Applica nt to pcl~,/ cost s . 

-:-:-:-:-

r o de? l with the arJpeal on t.he meri t ~; . 
The c a s e i s one of credibility c onc er~1i ng the 
identity of a horse to whi cn both. parLies l aid 
cla im. ·I'h e As si s t a nt Kat i ve Comrniss ioner h:Js 
found tha t th e h or se i s the property o~ t he 
Plaintiff a nd with t h i s c onc lusion t his Court 
is not prepa red t o d i ffe r. 

Both th e weigh t of th e ev iden ce and thr· 
probabili t i es of th ... :! CDSe f r ·;our the ?laintjff ' •::; 
contention . 

The appeal is dismi ssccl with co3ts . 

• • C) I 





claim. 

11. s re ,!,'ards the £3 :10 :0, the claim i s / 
tronger than the one for the £5.. l t i s t Pue t l18t 

) ;.a iko has erred in his ari tlE.1etic to the extent Oi.~ 
1017 ?ut hi~ e~idence_ and that of Dy?kw~na / 
sat1s es th1s vourt that the sum cla1mea was loaned 
to the fendant by the 1->lainti:ff. / 

The Defendant is admittedl y a convicted 
criminal; he ~s indulged in illic ~v'liquor traffic 
and haS been COn ViCted for Violence . T.hesR :facts, 
while they do not stablish tha he has not told the 

. truth in this case, et servy t o give a warning that 
the lJefendan t is not person of· good character and 
his uncorroborated eviaenc t must be acceoted with 
reserve. A further ins ·ght into the Defendant's 
chara. cter is got from/.tlis ov~ evidence where he first 
states that he has ..,cattle at home now registered 
in his mother's name, but in Cl" ss-examination he 
shifted his 6~ound and said that he cattle at 
present in his~mother's name were ot attachable 
for his ow~.aebts. 

/ The weight of evicenc'e and :the 
probaqi~iti es are entirely in the Plainti f£ 's 
favour. T'ne ap?eal will, accordingly, be a ,lowed 
wLth costs and the judgment in the Court belo~ 
ai tered to read:-

/ "Judgment :for Plaintiff as prAyed with costs. 
"of suit." 

-: .. :-:-:-:-:-:-

CASE NO:ll. 
19~.XJ~i MXE£:1~~~1&-:Y.§..~JLQkQ~J..k~-M~QAKWA. 

LUSIKISIKI, July, 1933, before R.D.H.Barry Esqu ire 
.President, and l·J~essrs H .\\: elsh and N.· .Pringl e 
members of the N.A.C. (Cape & O.F.S. Division). 

Pondo custom - Dov.Ty: o:f a f'irs t husband 
returnable if woman bor e him no children 
and is thereafter again given in marriage 
and a second dowry received for her. 

-:-:-:-:-:-:-

In this case the Plaintiff 
(Hespondent), in his capacity ~s heir to the la~e 
Pelepele, claimed the return of seven cattle pa1d by 
Pelepele as dowry for the Defendant's sister 
Iilia.sikanise, on the grounds that shortly after the 
marriage Pelepele died wi t~10ut i ssue and that 
I~asikan ise had returned to lJefendan t and h a d by him 
been married and received a second dowry~ 

The Defendant ad rni tted both ma~' rj ~ecs 
and the receipt of two dowries for his s ister, but . 
contended that only five head of cattle had been p a1d 
by Pelepele, and not seven, that MPsikanise had given 
birth to a child which d i ed in infancy as well as a 
still-born child of whi ch the sex was appa rent and 

further o o .. / 



/ 

/ 
/. 

/ 
/ 

/ 

' / y 

/ 
/ 

"'" " 

/ 

/ 
/ 



PAG~ 27. 

further, t hat the wo mon h ad been drive n away by 
Pclepele' s people. 

Against Cl j udgmen t for Pl a intiff 
for five c attle ann ab s olu t ion fron~ t :1e ins t:1n ce in 
regard to the remaining t \ro bea sts claimed, t he 
Defendant ha.s aooealed on t h e facts and a lso on t.h e 
contention that'" the ju0gment is aga inst I\ a t ::. ve L<J w 
and Custom inas m'J.ch as Pelep ele d i ed of lepro sy end 
the Defendant cannot be o en alis ed f or ~~ uch a s h~.s G 
sister had performed her· duty a s a vdfe to the b €s t 
of her ability. 

'1.'here is no cross-appeal i E r ega r d 
to the number of cattle awarded and as the Def~ ndant 
admits the receipt of five cattle, the point to be 
determined is \•,he ther c. he Defer.dan t is in t he 
circumstances liable for the :~ estoration of t he f ive 
cattle admittedly received as do'NTY from the l Bte 
.P elepele. 

Tite evidence on the record clear ly 
establishes that Peleuele did not d ie soon after his 
marriage but that he iived f or over ten years after en
:tering into the union ane then d ied of lepros y at an 
institution. 

TJ.1e Assi s tant ha tive Comni s s i on er 
found that no ch ild or s till-born c hild h ad b .,..en 
born to Pel epele but that the woma n had a r.li s carriage. 
I'hi s Court i s not prepa r e d to s ay t ha t he h RS erred 
in his conclus ions in thi s r e spect, esp eci Al l y in view 
of what the Assi s tant Kative Co :.mi ssioner savJ 'Nhen t~'1e 
alleged gr-:3v es ·were open e d . K o t r ;;; ces o f bones 
could b e f ound and the d i f f er ent s o:i.l s t r a t a h od 
obvious ly n ever b een Drevi ou s l y d i s turbed a t t he spot ~ 

'.t'he ev i d en c e as to t h e VJOma n hnv i n tS" 
been driven away is un se ti s f r-1 c t ory and as the Defendan t 
has r eceived t 1NO dowries for t h e ~wrrra n and as she bor e 
her first hus b and no childre n the Pl e i nt i f f i s accord ing 
to·.Pondo cus tom entitle d to have h is br othe r' 8 dowry 
returned to h i m. 

The appea l i s d i smi ssed wi t h costs . 

B _,NNETT ZI B:i' .:: . - "THA -~- ----- -------- .. _____ y_._M_L ___ NJ Ek__~JI£2At\ GQ. 
KOKSTAD, July, 193 3 . Before H. D. H. Bar r y Ss qu ir e , 
Pre s i c ent, an d .. es s r s . H. i . F . 'J1hi te a nd ;l, .a . . . 
.Fre emantle, mE:·r:lbers of t he N . A. C. ( CApe an d O. F . S . 
Divi s i on) . 

Pr a c ti c e - Interple ader : ~xhibi tion of 
IJ.r i t v·rhen o a king a tta c hments : Copi es o.f 
i n ven to r i es : 

(Anoea l f rom the Court of Ka tiv e Corami :~ si oner 
M o~~ t Fl e tche r ) . 

--:-:- :-: -:-

I n t hi s CF~Se the ~~~nD ondent 6 0t judgrren t 
a~ in s t on e H. P . I\'.l a ndu , ancl on 8 wri t be in e; exe cu t ecl 

c e rtr~ in . .. . / 





~ertair1 seven cattle were attached and i." ere clBimed 
by the Appellant as bein~ his persona l pro9€ rty. 

'I'he Resp ondent l1av ing refused to 
per:nt t, the Messenger of the Court to release the 
ea\\le t.he App ellant (Claimant) instituted t he 
p~esen\ i nterpleader a ction, 

The acting Native Coimn i ss ioner 
dec:lared the cattle to be executcible and au: inst this 
decision t he Claimant has appealed on t he f'o:lovJing 

~·=-
.. ( l) F'rom the evider.c8 F.JC:duc ed at the trial 

"of this a ction it i s a bu:1de1ntly clear 
"that there ~ves no juoi cj8 1 ottachment 
"made by the De . uty ~;~ esserJger, .S li.jah 
''Iiqp}i, either on the l S t:1 :·ioverJber 
"lf332, or the 21st j., ov e:nber lS;:32 , of the 
11 st.ock in question, in t ha t t.:1e procedure 
ula id dov·;n in ,.::~e c tion 5 ( 1) , ( 2) , ( 2) , 
" ( 4) of vrde:;. ... YJ...IV pf ~rocl amEl ti on h o .. 
i'l45 of 1923 wa fi n e t obs~rved , nor 
"carried out. by_ t hu said Dep uty 
":~·iesaenger; and that the Pre3id in~ 
"Judicial Officer, should, on that ground, 
''have declareo t he s tock et t ached 
'!i~legally, t o be non-e ;~0 cutable, seeing 
'' t~a~ no copy of t i1e -v:ri t of exe cu tior~ 
"was served upon the judg:nent debtor, 
Uor left at his prem i s es, either on the 
11 19th November 19~2 , or on th.~ 2ls t 
"~{ oveHlber 1832 . 

•t g}From the - 'Teturn 11 made by the De)Juty 
' ur.4~~senger, ..:.. lij ah .l,iqoti, on t he S·9 i c 

"writ of execution, it appears t hat t he 
"seven head of c attle were, on t i1e 21st 
"November 1932 , r emov ed by him ou t of the 
uposse~sion 8nd control of t he Claimant -
"this was tpe dny of the all eged attach
"m~nt .. 

"The presumption arising from such 
*Possession, in law, was that the Cl a i mAn t 
"w?s tpe OVj NER of the sa id s tock, and t hus 
11 the ONUS PHOBA.NDI was on the execution 
ucr~ di tor, • 

I ' I 

"Nqtwith3tandine this , the Presiding Juc"l i-
11cial Officer ruled tho t the Onu s Probandi __ 
"was on the Cla imant , the r e by erring 
"?gq inst t he said lega l proposition , well 
"established in l ew . 

"(3) ~f the Pre s i djn~;; Jucjcial l-fficer vms 
''c~rrect i n noli.-3 int; , e s ~1e clid , t hat. the 
"~@y~n heq.d of cattle werez whe n attached , 
"in the po ss8ss ion of the uudgrnent ~ebtor, 
"thrn it i s respectfully submit t ed thet' 
.. th~~~ ' i s ample evidence on record to shew 
"tflat trwugh attAched i n the pos~ e ssion 
11 of such Judernen t l".~ebtor , S \ lCh cnt tle were 
" ' me fi s a ec1' by t h e Cl ai man t to t he 
11Judgment Debtor ; and thn t tlw s tock v:ere 
u ~e property of the Cl a i m-=m t . 

Executi on, •• / 





"'lbatn .the QJ\TI/(~ J. Q::Y .PROOF shifted when th~. ~: 
"evidence was elic i ted and i t bec 2~me nec~SS[:.?'Y :for 
"the Execution Creditor to s how· t.ha-c. the sr..~0ck j n 
"question were the pro perty of the JudgJne nt :Gc:btor ~ 
11 and how this came about .. 

"Such O:NlJS was not di s ch8r g ed. by t he 
"L;xecution Creditor anc a ccordingl y the Ccur ·t. 
11 should have given a ruling t ha t t he c at ·~le 'N ~}re 
"not executable.n 

In this Court only the f irs t g--rou.,.ld was 
pressed. 

The orig in a 1 ~judgment age i n st ths DeL,·e-or 
and the legality of the writ i t s e l t ar e n o t 
challenged but it i s con tended t ha t the a~. tachrne:1 ':. 
itself is defective and does not c onform to t he 
re~uirements of Order XXN, 5 ( 1 ) , ( 2 ) 5 (3) a nd ( .:±) 
in that a copy of the writ W8S no t serv ec at t he t.liD:=! 

of execution. 

The Mess enger 1 s re t urn on t he writ i s in t~1e 
following terms:-

"On the 19th Nov ember 1932 I ~or oc eeded to 
11 Defendant's residence vli t h t h i s VvT i to Defe nda:lt 
"was not at home e I produced t h:i.'3 writ to his 
11VJ ife, derna nded payment t her e of .. 0he ~efus~d 
"to accent the vr.f'it.. I t :1en wanted to attach 
"(stock ebout 25) whic h vv ere gr azing in the 
"vicinity of the Defendan t 1 ~:; kraRl., t;he asked 
ttrne to wait until her husband rr~turned as he 
"would ha ve to oick out t he cattle wh ich d~d no t 
"belong to him... I v:a i t ed for her ~~u 3band ' s 
"return. About 5. 30 I went to see whg_t hac 

"happened to t he c a ttle . I found they had 
"disappeared. I then 'w':ent in search o:C them., 
"I found them about 7. p . m. They hAd been 
"removed to Def endant 1 s brother - in - l aw 1 s lr.:r aa!._ 5 

"Bennett Zibi. The r e were then only eie;ht of' 
"the t wenty-five o lvllDndu and ~~ ioi both hid 
"themselves when t hey sa v: me approach. I l eft 
"the c attle i n : ~ i bi ' :3 kraal c.md retur·n(~d c.~ ..... 
''Sunday. I fo und _ibi and ac c us ed !1ir,1 0.~ 
"trying to assist fll l an du to seiz e the Cot.t:1.2 ~ 
"he: a greed. I l eft the ea ttle ':,i th ~ibi or:d 
"went in s earch of t he bolance but ·~vas unable 
"to find them . I seized the eight c.3 t t~.0 at 
"Zibi 1 s kr aa l and brought them to I'J1 ount Fl e ~Ci:l&r o ;: 

The Messeng er ' s evidence i s to 
the effect t hat on proceeding to the ::-Jebtor • s k ~:·oa:L 
on the 19th Novanber 1932 (a Saturday) he i'oun o tlh~ 
Deb.tor away and he then went to 'vvhe re t n··.: c:attlc in 
question and others were being herded. 'Ihe :hc:;,'d 
bQy expla ined that some belonged to the Debtor and 
s ome to others . The Deputy says he mcJ de <.n 
inventory of all the cattle and told the boy he wo.s 
attachi ng them. l~o inv entory v1as however h<:l:lded 
to the her d boy. The Messenve r then re curne d to 
the kr aa l of the Defendant a nd saw his wif'P. .. .:Jne 
declined to go to the cattle and poi;1t out t:1osG 
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belonging to her hus b3:1c. ., :hen the ~:e: ~Jtcc Gi<. : not 
turn up the ~,.essen. :',·E:r ,:lent beJel( to '.Vhe.f· (~ ~ ~1e c;;; t t l8 
had been 1 eft an C. f Ol.D•:J th8m ? or: e a ~ r.<Ls o t:1e herd 
boy. The sarr1e day c:i. .::-s:·1t. o:i:' ·c~1c C:D ~~ t l;;:. ···,,r(~ l ' 2 fou ::y5 
at Dennett ~~ .;.bi 1 s :<:r,:, aJ.n I,;· o u t t achmc-r.t v,ras r;:ud8 .. 
'The inv entory madE. 'Fh.;r~ t'be c -j t·:.le vJere f ::rst e~-=n 
was tendered to the ~ebtor: 3 ~ ife but she (ecli~~d to 
receive it and the .. l,~ssen~er (~ j_d no t th8n } r.:~ pve ,3 

copy of the ir:ver:tsry o:::-· .. 3 :}o t ~c e of cttc::c:hme::1t c;. t t he 
Debtor's kr~18 l. 

0n ~.h(:; fo l J ovdns· :ondc<y tt~e 
r.1 essenger ega.i~'1 'Nent to the Lt)t' ~or ' ~> k~cc.1 l, f cu!ld ni.m 
away and left e co?:r of the i r:v ·~oto:-y th:.=:r·e . 

Ehe?."";.:: is no t hing o~ ... ·eco1·d to sbo• .... 
that the vvri t was not in The 1 :1r;s:-~ er.ger 1 s po2.:>e.ssi o:1 , 
but it was n ::.: t exh ibite d on t ~y: ~·; occ o 3io·.'l u.t:in.'3· to tne 
absence of the Debtor and the f act tha t hi:.:: \"ife would 
have noti1ing to eo vd th th~ mc.t t er., 

But the re t urns on t n e Vh 'i t gc to 
shov; that on t 11e 20 tL ./~ugu;J t l~~~ ~ tbe ih8 s s eng l:!:r' ~Jro c cc c -
:ed to execut5.on OD the sam~: ':.Ti t and -f_:_hD t . it W93 tt':!n 
duly exhibited to the L 2btor c; .~ t i s r..ot clear to 
this Court as contended that ill ·~he c .:; se of' subse cue··1 ~ 
seizures as sgs inst the s ane Debtor in th8 ::: a.re st1 i 1. 
the vvri t must on e8c h occa s iorl b f: e.·zhi b:i tec3 to ~1im 
and a co:)Y l eft •Ni tf:. h i m or- at .rl i s r e s-::..5ence . 

In th8 op:i.'nion oi th ,_.-: l_;o . ..;.-: ... t -c\ 1..:: 
attachrntjn t on t he ...... d : u·:, c'lc:~ y v. a::-:. not defe l~ ti '-J2 '-1:.:-. tr~e 
v·.rrit had b een orevicus·2 'f ~::: xhib i te d t,.:.; t~.~ .-.·~ct cT d·t/! 
it is not cor'! tend ed thet in _:_u _~~L3t t,;·1j.'.: \.''·'~ L Ot 
done noi· thc:Jt a COP .{ tJ.F~re of ws.s :1 ot •:i·1cr, ~- G fl.. ·~: itL 
the Debtor.. ...\·Ioreo ··J ~r , ·:; ~ ,:; )'/ '...'!' ·~J'e j_ nv ..-~~:t t or .:/ o f 
the stock at t .s c h r;d iNP ::.,· :.J. 2f t ·J ·:., t1··c .<A~ ty~ or 1

.:: k t":-: . .? l 
on l.L onda y the ::: =..s t .• o··1 e'itocr 1 -, -, .) ~ 

U~; t'tJC'· e:w::st i 0:-; ; ~- .J..-~- ,·.Le~:.:; ::-' t h e) 
cattle were or v.ie 1·e .::-1o t ;.:jt'C:. C .I P<.~ ·b::r: et~~=- Jf -'G"he 
Debtor's but in the c : c. :i.l'II.8ilt 1 :-:; "JOSSt.:.s;)-i.o.l \y'~[3 
Court is s a ti s fi e d the t t :h . ..-~ \\l:t {t :; ·; 'i '!._ · t'':"' :-~n e }:h :'. b i f_. ·~!:] 
to the uebtor OTI ~'1e OCC '-:'.3:ic,n o f::-~ prv:_()1.!,:::· 
a t tachrnent and t :'la t tb e ~·-e sr~ e:1 ·-2 ,-. 1w:ci s a~l :i.rv t~ L ~.o:c..r· 
of the ca ttle in ql:. e-3 t .:;_cn ot:t'ur·~ t~,e:·i .... 2·1•r; 

surreptitious ly sr' i rj_te( c..•.;._IPJ~~ .. .f1·o·n t.'n(; (P.-~ .. ~ 01· tc 
the Cl aimant t ha t · i:.~1ey ··ere the n <-, u d i ci:t}.~~y r. .. t,tz-J(.b~d 
and t he mere f ac t tba-~ t be .. i c s::;e n~·e r nl t<-~-r ed rd.P 
inventory s o a s -c..o ccv er ~.:.lv: ,·t·t_.;.., .. h;:\:;~~-~ 'JJ. -' .. ll':; sevec 
cattle only and in ~ :.; ff '-;c t r"('-- :--c- ~ .:;, :.:,n·:> !)--J.~.··1Ce ·~o~~s 

not affect th e: qu e::; t i on o 

with costs . 
. .. ~ - : •. . ! - : ·- : .. ~ ·- ; ... 
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~I8~QR9~_12lr!~~--Y. ! __ N.Alli~NJ ~~lJ .. -~-liJ3.ANGQ . 

KOK..?'I'AD, June, 1933 ~ b efcre R .. D . H. Ba-rry ~squ i :i.,...e, ?rss ident 
Messrs. H .E .F .White a:.1d ~'/ .. lLP .. i'\ -· e ery.an t~. e mentbers af' the l'~ .. A. • . :;. 
(Cape and 0 .li' .s. Di v5 ,-:_ on) 

Procedure - Int8:t' :Jle86er ~ fAi lur e in -
mala fices :mere 8llei~& t.:.c.n that Cot tl e 
cl 3 im ed hnd b een hend c:: d by .Kesronden t 
to another per s on sinc e ~udgment, has not 
ef'fec t of r~nderj ng t'he jud3I!ent i.no~e !"at.ive .. 

- : - ; -- : - : - ~- ·-

(Appeal from the ::ou::·t of r·:3 t:.:.1H~ :or.n.rn i 3si o:1er 1\loun t :b'letcner ~ 

'.1"':1. i s is & D I11terpleader ac"'::!.on and to 
appreCiate the POSition an(l Vi8VT the evi(.enCP. ir. it, .~ t ':"'Ue 
perspective it \vill b e o~· advanta~e to rev:::.ow br ief:::..y tho. 
circumstances to which it i s A sequela 

'The .t{e sp onder.. t ~1 a.v i n.g be co;nt' engaged tu 
marry a girl nsr:~ ed De isy .Duoe :oaid over t0 t i1c Judgment 
Debtor certain ~ to ck c" S tten .~_;agemen t bcasts 11

• br~fcre t h~ 
marriage could t ake pla ce a rupture occ~rr·ed ar.0 Da i.sy Dube 
sued N"athaniel ~)or darM;, ges :fur b2:·eac~" o.i' p:.:--ot:1is e liL"- t .fa:l.l,:-;d 
in her action o 

;i,he i. ... ;st,i tJ. t ~ic£.: cf thc t a c :...ion was 
palpably in the nature of a manoeuv:t·e to de"Jrive l\~.; "t.h3niel 
of the dowry he had :Jaid becc;use t be g i-r>l h t"'-5 b y t h2t t ime 
become attached to anothei.".' man Lo whom she was married soon 
afterwards and whof•: pa "5.c dowry f or her l• :',1!0 dowri e.s ,Ncre 
thus held simultaneously .. 

i~·athani(~l then too k act ion against 
Henry P. Mlandu for the re turn of the cowry ·~n i 0 ~ He 80 'S 
judgment and on appeal t~ 1~ jucJ3-::1e1fl 'lddS "UJ tained. 

D:n sy Du.b2 j_ ~ the Cu,;g~ll:,~:-· o f Ili\J.E>nc:u 1 s 
sister Emily; her fatl:J~:r· h~d ~i.e:d ~. ;~.:lv ing 71"l:..s g irl an d 
several sons of v;hom _7eorge :i..6 the ~=·.r~o:;~. t . 

'ceerge has been awAy fro.m h i n home fer 
a considerable time and t he gi ~·=- ::nd ~18:" mo ·~her fell under 
the guardianship of lJl la~1clu. • 

. : t wo.s ~ll : andt.; v~0 11e ~~oti::3tc~d t he marr j 9ge 
of the girl to Nathani el , j ·t '\/vas h P ' ·•;hu th:--ouJbovt th~ 
proceedings acted in all res?P.cts ef' J:.hr? gir l' s gu ~ rd ien ~ 
it was at his inst i gAtion '1:.1':::3 t. :1:.s '\ " .L 'J~ ce~. NJ.'o:.:._: to Uc:: ~J!1 <=1n i e l 
demanding that the l e tter s~·1ou: c rr1,1r1·:r t:1e gj·"J by a cer Lain 
date or take the conDequ':r.r:es -3.nd it. ·r<~e8 c:ls·. L·hc .~ud[w:::;nt 
debtor iJ!landu who J' e2 ei:.H:.,-: tHe c5ov··r·y !k~ .l by ND·:.h.al'liJ_;_ , 
assisted by h:i s broth~..L" ., ~ • ;:.,coL ~ ,;:j8n,:·o 1 ar cJ the a ov.,ory h:. s 





remained in his possession anfl control unt~.l atou t 
the time execu~ion took place • 

.i'his is borne out bv the evidence of :S'mily 
Dube (Mlzndu's sister and mother'"' of Daisy) who states 
that until Daisy got married the judgment debtOT' uas 
the custodian. 

ihe letter written to Nathaniel requ~ring 
him to marry the girl was the first stag e of the 
abortive action designed to de~rive Xatha ni ~ l of th~ 
right to claim the return of hl.s o D'.!•ry. 'ilds 2-P.~ ter 
required Nathanj el to marry the girl not :_3 ter t tan the 
30th June. ~landu swore in evidence tha t the ~ l r : . 
was at home a t that time but he had to conf 3 SS on '":Jc: L .G 
pressed that Da.isy had left I~.rlount F'letcher a1" cJ ~er,~ to 
Engcobo on the 2:.:.nc June - thus :::end.t;ring it elr.10s L. 
impossible for a marriage to take ple1ce by t :;.e date 
fixed even if 1\Z athar~ iel had b een prepare d t o g o on 
vri. th the marriage. 

_ Having got judS,'1nent a[;ainst Mlandu 
I\ at han iel caused levy to be made. Cert2 ir. r.e t t : c.' 
were attached c:md to these two ~Jarties ~1 ave 
successtvQ.ly preferred clg_ims~ - The one a brother --j n. 
-la~l to the judgment debtor and the other tL ~ c: .~ i m:?n.t
in the present case - who is the elder brot~er o~ t~E 
girl Daisy. 

In the original action ... 1.9 ~Ju set up a s 
one of his defences that George Dube wa s the pr o~~~ 
person to be sued but as pointed out it w~s Mian~ u 
who without reference to George Dube pu t through the 
marriage negotiations '.Mi th Nathaniel an d r ~ c e:i. ~~ ed 
and he::..d the dov:.cy paid. 

:Et"rom the pre sent record it appe a.r s t h :2 !.~ e ven 
at this st.9ge George Dube is not present but that 
in point of fact the action hes been ins titutec a t 
the instigation of Emily, his mother, an d 2:-:.r r ev ec..l J.3 
her true motives when she states t~at she i ~~ the 
proper person to recejve Daisy' s dcwry. 

Some of the cattle attached ar e the 
identical ones paid by Ke than i el and cther s <:~re those 
paid as dowry f'or DD i sy by Zilwa - the ID( n to v. hc'"n 
Daisy got married. 

It was urg ed in t h is Cour t that AG 

itlandu had handed the c a ttle to Da isy' s mothr~:" 1 E·t.l~ ~-Y·~ 
that the judgment obtained ;:;gainst him ceased t o be 
operative and conse quently no wr::.t unde r th::~t. j P ,Jelne nL 
was of' avail as 8ga inst the judgmt3 nt dP.btor . ·rlJe 
contention was C~lso out forw3r d t hat i n t hA 
circumstances the jucgmsn t cred~. tor would hAve to t-ake 
out sur:rnons against Emtly Du be. 

Thi s .~. / 





This Court is not prepa r ed to accept this 
interoretation of the law as in its o0in i on the 
judgment against I•Jilandu still stands ~no ca::.not be 
deemed t0 be rescinded by a mere F.Jllegation tl: . .at hs 
had subsequently handed the cattle to another 
party. 

In the present case the po!nt of onus 
was raised - hinging on the question as to •:.,rhether the 
cattle were in the possession of the judgmer:t debtcr 
or the claimant at the time of seizure. l-Jow it i.3 
obvious that they are not in the poss ess ion of the 
Claiman't, of record but even if they are not deemeo 
to be in the possession of Mlandu then the only othe r 
person in whose possession they can be i s th3t 0f 
Emily - who has her own kraal and st..o tes d.ei'ini t.e ly 
that she is the person entitled to hold Dajsy'2 
dov.Ty - an assertion v·:~1ich i s contrcr.f to Xative 
Custom. 

T'he c::: ttle graze 1.;v:... th the debt or's. t'l1cy 
are registered in his nc:.me and the basis of ·the claim 
is on a par with the earlier manoeuvre to ~epriwe 
Nathaniel of the do .. ry he paid. The moven1 er.L-:, uf 
the cattle, if such movernen t did il' deed t a:tr~ pl c:~ e t; , 
must have been underhand an d cl~ arly des i grj,er:::. to 
thwart execution and to havP the effect of pr ov i :55.ng 
a defence to any interpleader proceed i11gs t.ha ·c, Ga:l 
be instituted. 

The Appeal is dism:i.ssed with cos·~s . 

. . . . . . . -.-.-r-.-.-.- ... -
QAS~_NO.!.l1 • 

§ANQQV l\N~Q1&_~!3ANJ._y__! _ _:M1§HQ!2~~A--!2AM_:f2l~D1ll • 
KOKSTAD, June, l933o Before H . D .H. Bar:-y ~squire, 
President and Messrs. H.~.F.~hite and W . H.P ~ 
E'reemantle members of the .i.'J . A. C. ( Cape & O.F.S. 
Division). 

Spoliatory action - Or1us: if Plaintj.f_L· '..> 
evidence i s void of cr r-; denc e , I'efP.ncc~!"! t, 
has no cas e to meet - Abso}_ut~;_ or ~i -u derrten-r, 
competent. 

(Appeal from t he Cour t of Not i ve Comili~sion er 
Mount Frere.) 

This is a spoliatory action in ~htch 
the Plaintiff (Bespondent) cl,gimed from tl1.0 DcfendL:nt 
the delivery of a certain more and i t.s fo1l 'Nhich h~ 
alleges the Defend an ~ wrongfully ar.c' U"J1~ .. a,vfnlly 
spoliated and drove away to his kr ·Je1: . ~n n:..f. pJ. GP. 
the Defendant denies having spoli?ted t.h'e anirr.·~l.- but 
states that these were removed by him ""it.h the 
Plaintiff's full consent and permissior!o 

'l'he •• • / 





:The evidence led is extremely meag~e 
consistine , as it does, of a few sentences by the 
Plainti:ff a Dd Defendant. 

There i s no alternative claim for the valuE cf 
the horses or darrages and the case is therefore a 
purely spoliatory one. 

I'he Acting h"ative Commis sioner in his reasons 
states that he had no reason to believe the one 
party in preference to the other but came t o t he 
conclusion that the onus rested o~ the uefendant 
to establish his plea. 

In the ooinion of this Court the onus vms in 
the circumstances wrongly assie,-ned to the Defencant. 
The Judicial Of ficer found himself unable to believe 
either of the pDrties and this Court is in the same 
position in vi ew of the unsati s factory mann er i n 
which the case has b een presented. 

If then the evidence of the ~l aintiff is 3 0 
unsatisfactory as t o be void of creder ce t h en ~1 0 
act:·,of spoliation has b een es tablished and the 
Defendant had no ca se to meet. 

The appeal is allowed vv i th costs an d the 
judgment in the Court below will be altered to read: 
"Absolution from the instance 'Jv i th cos td of s uit 11

• 

-: ... :-:-:-:-:-
QAS~N0..:_ __ ~ 5 ~. 

DIN_ILE Nffi~~~-lyl~~~_jVIKQK~~l· 
U~\1TATA, July, 19:33. Before R .D . JL & rry Esquire, 
President and i..'le s srs. E . G .Lonsda l e and L .• I' 'l . Kours e 
members of the N .A~C. (Cape & O. F. S. Divi s ion) . 

Rescission default juds-rrne:1 t - ..:\.c tion under 
Corrrnon L aw permi ss i1:ll r; V1here t her e -:.s a l l eg'"l t4 on 
of fraud and ~hP.re s e rvi c~ of ori6in al 
sur.mons defective : Anplican t no t l imi t sd ty 
Cttcl"8r XXXIII of Procl ama t i o11 145 of 1922 . 

(Appeal from the Court o f Na tjve Co:nrni;;~ s ioner 
Elliotda le). 

In thi s c ase it is ~ecessary t c set 
out the ple adi ngs i n exte:'lsO. The .rles pond en t 
claimed f rom t l-1e Appel l ant dr,moges as on d for 
adultery. The l'~ppellant 'N3s j.n Gefa11 l t ono on the 
lOth h'lay 1932 a def;;Jul .t judg ment \'iaS gronted in 
terms of the prayer - a vrri. t being taken out i n due 
course. 

On the 21st Nov€!:J.bcr 193 2 t he 
Appellant i ssued summon s a;~r:linst the Hespor..d~n t fer 
the re s ciss ion of the defaul t judgment , th~ set.ting 
aside of the vlri t an d for thf:: return or th6 property 

a t ta c hed . . • / 
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attached thereunder on the follO\If ing grounds:-
(1) That the said judgment is void _?b origin.§. 

for want of proper serv:_ce of the SumlT1ons 
in the said action. 

( 2) That the said judgment is 2oiJ __ ab __ q_rig,iue 
as the same is not supported by sufficient 
lega 1 evidence. 

(3) That the said judgment was ubtained by :frcnld ~ 
that is to say by false evidence .. 

Regarding ground (1) Plaintiff says:-

(4) That on the 2nd cay of MaY 1932 the Defend cm t 
(then Plaintiff) issued a su:nnons i::1 the 
above Court against the Plaintiff ( the::t 
Defendant) returnable on iVla y lOth 193 2 f or 
three head of cattle or £15 damages for 
alleged adultery between Plainti f f' ( t'!1en 
Defendant) $nd Defendant's (then Pl3.intiffts) 
alleged \'.rife Nonembile alias Dins.h . 

(5) That the said Sunrnons was served upon P:_c in t iff 
(then De fen dan t) ~ who res ides 3 0 tTl iles t'rom 
the Court House at Sl l iotdale i n the f or c. noon 
of the 7th May 1932 for appearance before the 
said Court at er before 10 a. -tl . on tae l Oth 
day of May 1932; hence the servic e o:" the s a id 
sunmons w9S short, defective and bad i n Lc.·J\· 
and no judgrnen t should ~13ve bee ~1 f; ::i. "V en uy -c.he 
Court there on, and the jl:tdgment ~iv er._ ts 
invalid. 

Regarding e~ound Ko~( 2 ) the flaiL~i ff 
says:-

(6) 'rhat it appe ars f rom the r ec ord of t he sai d 
action that the s ol e e vi r1ence prodv~ed by 
Defendant (then Pl aj n t iff) in support O i.~ tls 
allegation of ma rriage a n0 cd1.1J tery i s h i s 
ovvn. 

(?) That having re ga rd to t he nat.u:-c of ·t.h3 ~lc:dm 
such evidence was wh ol l y in8uff i cient to 
satis fy lega l r equir emen t s anc t he Cour t 
should, accord ing t o the R\J l es of Court and 
the Cor:nnon Law called upon Defendant (then 
Plaintiff) to produce swor n t rsti mony other 
than hi s own in s upport of hi s a lleg8d 
marria~ a nd t he a dultery all eg ed be tween 
Nonembile al i c:s Dir.ah 2n d Plaintiff t hen 
Defenda:nt. 

(8) That acror ding to La v.J tLe evidence of on 
alleged h us ban d alone is i nsu f fic i er~. t to p::ov e 
the f act of h:!.G a lleged ma rri~g a a nd 

( 2) the f ac t of a:il eg8d a du]_ t ery . 
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(9) That by reason of the allegations s2t vU~.J ir.. 
paragraphs (6), (7) and (8) here of' the said 
judgment is void ab origine ands1.,.ould nev e r 
have been given. 

Regarding ground (3) the Plaintiff' s:tys! -·-

(10) That v:hen the De:fendant (then ..t?::!..Pintiff) or~ 
the lOth de.y of -;;Iay 1932 zav e evidence U:J.d Gr 
oath before the Judicial uff'icer v: ho ur e si f' ej 
at the said proceedi.1gs that the 3a:i:.c( Non s ~nbi:e 
was his wife and that Plaintiff (then De~e~ ~Jn t) 
had comni tted adultery with her in scofr~lin t,· 
season 1931 he well knew such evidence wad 
false and given v:ith the object of vvilfull;· 
misleading the sa id Court and defra"'..ldirl.f! t"b ·? 
Plaintiff (then Dei'endant) of' three head of· 
cattle or £15 and the costs of suit, bs~&'lc~ 
in truth and in fact to the :cnowleCgc_ o. t~; 
Def'en dant (-':.hen Plain tiff) the s n id Norer-:-'!_·lle 
alias Dinah is not cl'd never ha s beel.l t:r \J 
lawful wife of the Lefendant (ther_ Elai:·+, i :-:':;: ) 

To this Sum~1ons t he rr es ent "jefmv sr t 
(Respondent) has except~d, alleging:-

( 1 ) ·rha t i t c o e s not d is c 1 o ~ e 2 cause 0 :t' a ~~ "L j on 
(2) That it is vague and embarr assing in 

that .(a) the judgment sought tc be 
rescinded (wheth~r by application or 
summons) being ci.e~au2. + j 1.Jdgwen t, 
Plaintiff must conform witlt t.he requ i.sites 
and orovisions of Ordar 28 Section 1 
v;hich he has not done ar1d thus the 
Surrnnons fail s to disclos e a cause of a c-':..ion 
and is vague and emb:?.rra E>sing to JJefe ndar t . 

(b) That ex facie the suTr1ono -t:.~e apt' lic ;.:. t i. ( n 
or a ction to rPs ~.:..Llc i.s no~ .imeov r ::tnd 
is not wit~in ·~he period prescri b~d ~ ~2 n 
applicatio!s ce11 be ma d !~ to res c :i Yl( 

def"ault judgments , Sl,8h tlmE ha v~ng s: ~:re<l. 
'There is thus on tl:!e f a c e of the E 1 "D"~C' :-1 ~ 
no cnuse of a ction. 

{c) That the a llcga.tio:1 (:) of ~~1 c par.._i,.. ~2-r.s 
of claim cannot -r::e : se f.J unr., sn a r-.j : ) !1 

to rescind a 6ef'a·11 t t.i udgrl.enT • '1,h : f 

matter being one f·)r c ons i-.le:: ·nti on p._;···:e;.~ 
the judgment has b r en .,.. 9Sc i nde i i 1 r ~:r·nc 
of Order 2 8 Sec tion 1. 

(d) ·i'ha t the allega t, j '1 n i r parngr·apr. I 2 ; :)I 

the Summons i s no e r, U 3 e of a c :::. i 0 11. t~ 1 ·~ 
SUffici ·?. ncy or Gthe r'.'Ji ~ e o f the e v :..c 2 ~1Ce 
no ·~ b e ing a ny gr oun j fo~~ r asci8s i ' f . of 
a default judgment nor a ma t t er f or t !P 
NCJ.tive C orrnn i s 3 ion~r i s Cour·t to ~ <H. 3 L.l Jr· 
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or decide whether he or another Nati·Je 
Conmissioner ha~ adjucicaten on sufficj_ent 
evidence .. 

(e) That allegation (3) of the particulcrs of claim 
discloses no cause of action. No spe~ific 
fraud being allegen wl:ereon the jucgmont v'ici.S 

obtained there being m2rely an allegation tha~ a 
conflict of evide~]C e exi.s t.s between the pa~cties 
and an assertion (not ·'l!arra:1ted comp-c tent er 
justified), by Plaintiff that the evidence is 
false. That 3!1 aJ. legation of fraud must 

, ... ,, 

clearly show grounds and pa.rticulars subs ta11':.i Dting 
the allegation and allege corroborating t ·actors. 
A mere assertion that evidence is false does 
not constitute the essentials of an allegation 
of fraud and this co~tention by Plaintjff i s 
vague and embarrassing and discloses no CLl1 .1 e 
of action. 

By way of reply to t~1e e:<ce~ti~;l tl~~ 
Plaintiff states:-

(1) That his a~tion aDd the several cl· ·j.rr .c 
there uno er ar 3 brought unde:, ~1 lld basL d on 
the Common Law; the contcntiJn3 o~ the 
Defe~dant as set out in paragrauh.s (lJ 
(2) (b) (c) and (d) of LL-:; 8xrep·l.ion ar2 
bad. in Law anci afford no gr·vunC.:s tt2!·efo.,... e .. 

( 2) Th1t as rega~·d = t~1e (~ o~1t£ nt·: on;:. 5.n 
pa r c.graphs ( ~) (e) ' ·f lJe fer1d a.n t { s 
exceotion Plai! ~iff mainta~.ns :.hen: +,::.1t. 
u.~rticulars set :l"ol~;:,t: in po.rc:- ~~ra"J:ls 1('~ 
Of the particula.~.'S ~r~ claim oi. .JCio s,: ~~ 
good, clsar, and suffic i~ nt cn~;e ~1 
ac~l.ion baSE: (., on a ll ~· r2ticn~ c:' f!'a t.G; 
namely Def,..= cldaT't's false eviden'"'e u·ld~l ' 
oath in the ~:udi ~ iRl !Jr'Jceeu~n ~ ..; 
referred to t21erein. 

In the course of argumt-; nt th~ Defer.aa~1:. 1 
.... 

Attorney confinl . ~ h::.ms ,')lf to t '-12 exe 3pti,)ns (:.~.. J .:: r.d 
(2) (a) and (b) anc ~ .Jandon~=;d tile re.,.,3i1H~(;r . 

The Judicial Off: cer aJ.lo~.ved t~e c:: xc~otJ .. Y1P 

and against this decision the Plajntiff (Anoel · ~rr: ~ ' 
has appealed on t~e ~ollowi0.g gr;unds:-

(1) That the Plai-:~t~ff' s C1.ow ApP·2llant) S J~~mmtr:: 
cr.;mmencing h is acti o.:-1 at•ainf't l.he I1e.., ef'd~:~ ' " 
(now Respondent) con forr.11S to .:n~1 cc'm;!l i. e s· :it 
every respe et "hi th t·.1~ re qu: remP.n t s 0f Cr ·_: ~: .. 
VII of Proclamation .N o. 1-45 of 1:322, and .1< 
exception that i·s doe:, :., ot has ·.)e~r. 1:.a~{r:r 

there to by the Lh:~ fen d~n t. 

(2) That thre e clear cau ~ es uf ection 'le.: 7e "Jr~ e -:-1 
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set. out in th~ particulars, the ad.missicn or 
proof of a.ny one or more or all of 1.vhicll , v. ot;ld 
entitle the .Plaintiff to judgment agai·: st 
De fen dan t forth-with. 

(3) There being a clear a.llegation of fraud, by 
false testimony, the questions of ·whether tre 
action is or is not timeous or whether it ea~ 
be met by a special plea of prescripti or, ::. f t .. 1s y 
arise at all, could only be settled aft~~ tV~ e~ c 0 
had been given fixing the actua-l date of t :1e 
o iscovery of the fraud by the Pla:Lntif'f. 

( 4) ·.rhat there is nothing in Order VII, sup re:~ , 
entitling a Defendant to clnim fr om a 
Plaintiff in an action by Su:-rnnons SeClJr i ty 01 · 

payment into Court of the costs of' such actic · o 

That in this action Plaintiff is not a 
peregrinus but a person of fixed ~ bode. 

(5) 'l'hat the contention of the Trial Court rJ·1ac ~·!.t 
words "or proceed by way o:f action 11 or 
Summons 11 should be i~o~ted into the .Pro-r i ?i ons 
of Order XXVIII of Proclamation ~45 of' 19L ~- , 
is opposed to all the rules governing ~he 
interpretation of Statutes, as there is n o 
ambiguity in the wording of the provisions 
of the Order. 

(6) There is nothing either in the ~roclrunatiol 
or Order XXVIII depriving or precluding his 
Corrrnon Law right of instituting Lis actil.on 
by way of" Surrmons and/or compelling such 
person to proceed by way of application in -c. e:.-,,ls 
of such Order; which is permissive and not 
peremptory and fo~m-s an alternative to th ~ 
Common L2w Rights of" such person. 

(?)That the contention of the Tri --=l l Cour t tha t a ... ~ 
application under the Order is more t xpeL: ti cJs 
than a surrmons issued under the Conmon L ~,w 
is not supported either by a ctual prac t 1 ~e 
or experience in the Courts, no~" is SU C' 1 c~ )n 
:tention in issue. 

(8)That for the reasons above set out th~ 
judgment of the Trial Court is :Jac) both in 
law and in Procedure and Pra cti ~ e. 

(9)'l'hat Defendant's excep tions, !'ef'.! 1.·red to a s 
(1) and (2 ) are bad in La w 3nd s hould hav~ tc ~n 
dismissed with costs. 

In the Court be low thr e~eeptions 2 (c) 
(d) and (e) were abandon ed so t h:Jt ·':,~;.e on::.y p oj. ; .. +s 
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( l ) a~ c \ r: ) ( r.1 ~·· J ~ j d : 1J ) C) 

i.hc: .~ TlE:A.J ~u _:_ .ls ~r':::J .. ~ L y· 1.!-:J •:} J: t Lr· 
construct1. un of c.:nd ·.; ~.d.£ ·~_L t.."l f , th8 a'_;l> lic .'3.·· '.u l 
of Orde ·, ... .x.JJ!J.ii t . l) tbr_~ .- ~:1_-: ·cu;:N~ .l.. a nc _c ~~- oi ' tiL ... :... 
case . J'h i. s Order -.tJ ~·u v:uS. t:;s .n.::;. c b. ill>?i' :/ ·o j h:.2c.. ,.~. 
of wh ic:: ·l ~Tu d : c ~ J l Ofi :i. e: cr s br'8 J l1 <J -·; :. e·: i. cr :'"' e : ··-·· 
j udgm8ll ts g .i v .; ~l by tJ1c:Ir. .:3 e ~ ; es : r;r · C''J j cl·· : ~1' a \: ::; ' · 'v . 

d eci .S i onc fa l ~. v.; :i__ thin the. C c_· t e S CJ:!"'~; 1£.d d 0 r :. C . ~ :."l 
~3ection ~-3 6 of t, ;~e -:.-'roc ~ .. 3Hi8·i, icr" 

I t~ ~:.c~r' ~~~8 r-' C:) r:_ t ~ n c·e~:1 tl1n~ t~ -~~.c r· uJ ~~t~ c~ o ·r l~ 

: ta:. ned ·i.•l th:i .. ::o ·>·der· !Tru.r;t ;-·ove.· ·-:. L c ~ :!. _.r ·:: 
t aj<en f')I' l.l1e :.··~S 2_i_ ::3r-.i:.c r. u(.j u c.~w~·:-:: t :. iJ.'h·-:->;,r1:·.~. 
su c -~1 a c t.:t on :> .::: l'C .i".l t :1r.:: f' :) ;"'nl o C' .-- ~ 'J-_:; c ~. -:-.::_ -.. L · 

or S'-~omo r;.se.:: e 

., ••. 

' 
view a_nd. ::.r gl\•_i.- l.z· h :ls -:c-<:: ~ , s - ~·-. s '~(; .·1 ,,::: L1r;7.~i. .. ::Jc-; 
that :1e h .:1 s e .. 'l) C: ~i Gnc sd mu.c h d ~:' :··_:v.'.:.t: T :.-.~. c·.11Il i".'; 
tu a. c.1Gcision ch~dr: [~ -~c t1J.cl :.:• lJ ser:: c : c·f· : ·-:-:v 
definite rp] i ng ~:; t o cer-,1 e ;~ [-~ 2 z uj.c u ·: d e 1 ~'·3 :; ,; 

howev2r ~ come to the co .Y~:.:..u s ivn -;-_.tnT. ~.-c ~l ~.,_ ~ -~·v·.i 
c ontrar ~i to h ~:..::-: :J\N1: i_;.:; t.1k 21 i -:,·;-lCYl t~E ..:;:·r.,~-t ... .~~_:_': 
be to r c. n c'cr j no-:~ c: r .:::l ·~ ~- '..- e ~~'"}.-; .;: ' eC'lLlr·?L.u:ts c.:=· 
Order XX."\.ri:Li 0e,~ ~~us e it ' 'L_.L:·_ Le -;o.!.":","·'~·o nt -":''c:- ,.r, 
A·::mell-:>rt to j Yy;r ) ·~ • ...., v -t:: "" ]'1 e.-. ~'"'":"'. ~ ·1 ' ,-!- - - ]_r_ -7(; 

d o~vn ,J. t~ l be If G ~~~ ~ :N~. :; e - ~ '~ i~ ~ i; (;_:~ c:.i ,; c -~ ~; ~; .~. :~ t- ~ ; ~l ·~ (j l~i-,~, 
ju~men~ ir: t he c a:; e of l~= ~ZL 1.JPi: i: ,:s ·:~ov: c~.: :_-~ , ;' 
and an o t h c::"' ,, l 02C, 0 ., .':'· ~-~J , :~.[,B.) Si;_ ·H--VJ~~: r·· 

interpr e T Dtio~1 of ·:J,. .c U::: · d~~--· in .:.:;~·i~ .~~t: .. vi:1. 

·,.:.tl~ou t i-.E:.-r e -::nte:-:.:1.:;· i~.l 1 .. :J 2.; c~:f,,·t."L.i_ ~ ,. 
rev i 8'Jl of t, ;·~·:: 1 · y-·- ·ry, · '0I'-:J'1 c· -: u "!: he·~ ·. l:i 'j ~ :::•JJ·: o:· 
\'ihic h cJr2 c-r uJ·nc;;l.L:~ dl·~· ~t~ tl-~ ·~J. _t_v)· .. 't~·~l_'=.;ui'\ ...... Cr:c.~"' . 
is u.r.:.able t c. .:;lJ":) 2or t -~-:.. l1c: c o:~. ~~ er ti '=···J ·) _,f t>A uc.:: ·;:, 
be lowo l'Le ca ss of ~~J iz Ji:J,:;th -J .-~ ~~U)e}_c, 'j t ': 
end r~noth er ? wr:.~c h 't~1.s ,Jt~c..:_c :...al ()1'·::.~i '·;:-;·-<, < :t·: .. · ..... ~,_ 
re l i 8G t.:..1-1 0::1. ~ 1.8 ys r l CY.rvT1 no rn,;:r' e t --1~. ~- ·.~,-<~; 
that a.n a·_':"'_.~·_r~ ~j_c ~y~ jc ·:l ::' o_'_' :·er,~·:_~~::;siy·-, ci J-·. ' ""Ji~-: 11 ~ 

: ~ \ -.J,'.' cannot b e :n~;c5·_ by · .. Vd } o~· :-1J c-:-:· J~ :·)u ... , mu::·! ~~ \ . 
action in ac·.:ur d.::..·D ce·v·.r:L t> 'JT'C1 8..':"'' ~_;.,V.L.~L. _ I·.ll ·,_,·::' 

case t he r1 u e~ ti on G j. p1• oceccJ nt;:: l;y '··a\' of ;_.n-.:::l O .l~ .. 
to ob t a ir1 CoL:-:rrw n L .'"WJ ::..""L;:n~v•' "1,-:J E) il'S'PD.r ~:--:_·;,~.Lf ~;f~. :-.1: 
issue ., 

l 11 t1K. :r./rc~;;e1-1·:~. cc:;:.;c:; tll\:' ~n .. n~:Jc. ... ~~ c-:::.. ~·c~ . ..~~,-~~· 
a clear ea u .~e rjf <. l :~t.iou J.n;- :.:r.:ucr.~ af.; ::t .::J.: .. I.";:.,~c · 
tha.t thE:! 8t:l"'V_·:. C A 01' t~l:.·: 'l i'i'i'l)rr.·",r:' ;-! ··1r_. , ... .... ·, .:,···,~, L· 

- ~ ' ....... !l \.. .... .£ • ' ._ ""' ' l. 0 t J , ~ -· . 

case vva r3 (r_:: f r,:t i. ve J r'd ·c.L.;3T.. .)U(!c~lTl(~·n~· N' ~> 
obtained by fy·aiJ.(. -· -;.:_::.t_ !'Y2~"Uc.._; c·~}.-1·~ 1 : .·Jrt: o··~ .. ·; .. h, 
perjured and l.r~.s t, :);.or t : ' ·l tcsti .. •~' \Y c~ 1·,1-L~ 
P:ajnti ft j n t1F~ OPJ.~:; i n<:Ll cr:.Gr:. 

C<:; r .. _;fu :.L Cv r.t ~-.:~.c:;(;~-, l-:ilJn o ,J_:: .. t,hc 
authori 'L·ic [;, ~;;; +-,1 E;i'j_;;;. t/.'j· ~ ~oc.rt t:1Dt _ n ; c.~J~.i.<"\ 
s t.:cr1 as the ur!c u n~!c:· ~·cv.:.e.:w., Jtl '1.!l:i.·;r,! fc~t or1,_) 
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thing, fraud is alleged it is competent to proceed by 
way of summons under the Common Law to bring about 
the rescission of such a default ~ · ..1dgment and further 
that the Plaintiff is not confined to the rules 
contained in Order XXVIII. If this were not so then 
even if the fraud is discovered after the neriod laid 
down in the Order for the institution of the proceedings 
for rescission the injured party would have no means 
of redress. 

In the opinion of t1liS Court therefore 
the Appellant should not have been debarred from ?rovir~ 
the allegations in his summons, as he was fully 
entitled to do before his prayer for rescission could 
be granted and the exceptions should not have b17;en 
allowed. 

The appeal is allowed vti th costs, the 
exceptions to the summons taken in the Court below are 
dismissed with costs and the case is returned for 
further he a. ring. _ . . . . . . .-.-.-.-.-.-

CASE NO 16. 
~~OS_K~Sija_y~--~l~~~~g_BOKQ~Q. 

UMTATA, July, 1933. Before .. R~b.H.Ba.rry Bsquire, 
President, and Messrs. E.G.Lonsdale and H.M. Nourse 
members of the N.A.C. ( Cape ar.d O.F.s. Division ) . 

Damages - .Adultery - Ntlonze: Retention of 
for reasonable period. 

(Appeal from the Court of Kative Commissioner ENGCOBO.) 

The Plaintiff (Respondent) got judgment 
in the Court below for three cattle or their value £9 
as and for damages for· adultery by the Defendant with 
the Plaintiff's wife and costs and in reconvention 
the Plaintiff (Defendant in reconvention) was ordered 
to return to the Defendant the latter's hat, which the 
Plaintiff detained as Ntlonze or its value 10/- and 
costs. 

Against the judgment in convention the 
l)efendant in convention has appealed on the facts a.nd 
probabilities and the Defer.dant in reconvention has 
cross-appealed on the following grounds:-

( l) Defendant in reconv ention wa s fully 
justified in accorda.nce with Native Custom 
in detaining the hat belongi ng to 
Plaintiff in rec onven ti on ns n .N tlonze ", 
or proof of the catch, it be~ng one of 
the essential requi s ites : for an action for 
damages for adultery tn.at the ''Ntlonze 11 

be produced at the trial. 

(2) Defendant in r econvention 3tated i n hi s 
evidence that he i s pr epar ed to hand 

Defendant' s ••• / 





Defendant's (Plaintiff in reconvention) he. t back tc him 
when the case is finished. 

(3) The Court having :found the adultery pl-- oY·ed , 
and in view of the Defendant i n r e c onveL.J~j_ on • s 
willingness to hand back the 0i'Jtlon~ e'' a t t he 
termination of the trial, erred i n g iv i :1g , 
judgment for Plaintiff in recon.ven t :.. on on t nE: 
counterclaim. 

(4) l11e Court erred in giving judgment f or 
Plaintiff in reconvention for cos ts o:n t he 
counterclatm, Defendant in reconvent ion !s 
action in detaining the hat as 11Nt1un ze 11

, being 
fully justified and in accordanc e w~ th N~tive 
Custom, 

l'i-.e A?pellant deniec t he 2.du :.:. t er y i:1 toto 
and put Respondent to the proof thereof. In answer -eo 
the claim in reconvention Hes pond en t a d:·ni t t 2 d ~1 3.i "':ring 
Appellant's hat and stated he is retaining it as tt:t.Jtl on ze" 
in respect of the said adultery and i n hi s evid ence he 
stated that he is prepared to hand the hat back t.o t ho 
Appellant at the conclusion of the c as e e 

I'he Native Commissioner f ound t he 
adultery proved ane gave judgment for P la in ~i:~.:r on -~he 
claim in convention with costs and gave j uc.gmen t for 
Plaintiff in reconvention for the return of the hc.l, 
claimed or its value 10/- end costs. 

The Court sees no reason to di s t1.u·b the 
judgment on the claim in convention as t here is 
sufficient evidence to supper~ the fi nd i ng of t~e 
Native Conmissioner. The appeal on t he c ldjm :'.. rl 
convention is therefore dismiss ed with co .s t.s . 

It is a well known prJc.tJc e a.monb Ns.t~-:,es , 
which is recognised in our Courts, f0r a husband ·l-o t.ake 
from a man whom he detects corrmitting adultery w:L th h:>J 
wife some article belonging to the odulterer ]' usua J.ly 
his blanket, which is subs e quentl y prod uc ed a~ th e trial 
as "Ntlonz e", or proof of the ea tch, and this 2our t t'lA.S 

no desire to interfere with this practice . 

In this ca.se Res pendent expressed his 
intention of restoring Appe l lant' s property at the 
termination of the prqceedings vnd in consequence this 
Court is of opinion that' the Nntive 20lmnissioner erred in 
awarding costs to Appellant on hi s c l a j_m <.n reconv8~•tion ~ 

I"nc cros s - a?pea l i s allowed with c o~~ -::..::.; and 
the judgment on the c la im i n re convention is alter~d 
to read For Plaintiff i n reconventi on for t h2 r~Lurn of 
the ha.t cla imed or its va : ue 10/- m 

• • • • ! -.-.-·-·- -
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MATI~~A_~A~ULl_~XASHWEN~_xAM. 

ll1~TA, July, 1933. before R,D.H~Barry Bsquire, 
President and Messrs. E.G.Lonsdale and H.:M.Nourse 
members of the N.A.c. (Cap~ & o.F.s. Provinces). 

Native Custom: Refund of wedding expenses 
not c.laimable where girl given in marriage 
without reference to her guardian according 
to custom, 

(Appeal from the Court of Native Commissioner MQANDULI.) 

.. . . . . . . . . . -.. -:' ..... - .... -. -... 
In this case the Plaintiff (Respondent and 

cross...Appellant) sued the Defendant for 

(a) A declaration of rights in respect of a girl 
named 1\taha la, and 

(b) Delivery of her dowry, viz. nine head of 
cattle or their value £45. 

Jud~~ent was entered for Plaintiff 
subject to a deduction of two cattle paid as maintenance 
and wedding expenses, 

1be appeal is on the facts and 
probabilities and also on the contention that as Nokilam, 
the mother of Mahala, was telekaed prior to 1907 and as 
the late Xam had made no effort to secure her return he 
must have been taken to have abandoned Nokilam and to 
have forfeited all rights in, to or arising out of her 
and such abandonment must be taken to have had effect 
from the date when Nokilam first left the late .Xam and has 
no right to any children born to Nokilam subsequent to 
her leaving him. · 

The cross-appeal is noted on the ground 
that in the circumstances the Defendant is not e~titled 
to retain two beasts out of Mahala • s dowry for ma intenance 
and for supplying a marria ge outfit. 

The ooint to be decided on the main i ssue 
is whether MDhala was born during the subsi s tence of t he 
marriage which admittedly was entered i nto between .Xam 
and Nokilam. The Assi s tant Native Comm i ss ioner ha.s 
found that iViahnla was born during the:: s ubs i s tence of t he 
marriage and this Court sees no r ea son to dif fere f ror:1 
him. lhe girl was born about 1911 and during 1907 t he 
late Xam v.ra.s successful in an action aga inst Pawuli f or 
damages for having comrni tted adultery with Nokilam. 
The defence set u p in tha t case was that the woman was 
Pawuli's wife. On appeal the foll owing judgment was 
given:-

"The marringe of the woman !~okilarn t o t he 
Re sp onden t (Xam ) i s not i n di spu t e and t hat 
the marriage has never been diss olv ed , 

con sequently •.• / 
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consequently i t was not possible for the woman to b e g iven 
in marriage to the Appellant (Pawuli). 11 

There is no satisfactory evidence on r e cord that the 
marriage was dissolved subsequent to that judginen t and prior to 
the birth of Ma ha la. 

Coming to the cross-appeal it is clear that the Defendant 
never maintained 1viahala and that he gave her in marriAge without 
reference to her legal guardian. He is therefore not. 
entitlea to any maintenance fee and cannot deman d as of right to 
be re-imbursed for any outlay he may have incurred as wedding 
expenses. \tJhat, if any, he may get rests with the Plaintiff. 

This point appears to have been raised only after the 
Assistant Native Commissioner had given ~udgment and if it had 
been threshed out at an earlier stage the order g iven may have 
differed from that recorded. 

In his notice of appeal the Defendant has stated intgr 
,2lia. that in the event of his appeal being succ essful he will 
abandon that part of the judgment entitling him to deduct 
from the dowry a beast to re-imburse himself for the cost of 
the wedding of Mahala, i.e. he abandons one of the two cattle 
awa.rded to him. 

As alrea.dy stated this Court is of opinion that the 
Defendant is entitled to neither of these two cattle and 
there fore the Plaintiff was justified in cross-appealing. 

The result is that the appeal is dismissed vdth costs, 
the cross appeal is allowed with costs and the judgment in the 
Court below is amended by the deletion therefrom of the words 
11 subject to the deduction of two head of cattle paid as 
maintenance and wedding expenses. 11 

r • • • • • • ......... - ..... - ..... -.-
CA~E_NO:!§. 

§EL~QIJB.NE _11Q!9'l~--Y.!. __ QQRQW.Y KAB.b:Nffi. 

Kitl~LWIL~IL:U·,:(_'S_}Oilfi, September, 1933. Before R.D . H. Barry 
&squire, President, and Mes srs. C.P.Alport and C.J.N.Lev er 
members of the N.A.C. (Cape & O.F.S. Provinces). 

Damages - Seduction an d pregnancy: Conception 
as result of. incomplete connection :period of 
gestation - Credibility. 

(Appeal from the Court of Na tiv e Commissioner VICTORIA EAST) . 

I n tlm±s case the .J?la.intiff (Resoondent) 
sued the Defendant (Appellant) for (a) £100 as damages for 
breach of promise and (b) £100 as and for 9e~mages for 
seduction and nr egnancy . The Assistant Native Commissioner 
awarded £5 on ~t.he first and £50 on the second ..:lCJ im. 

The appeal i s entirely on the facts and 
probabilities of the case and an implied assertion that 

vJhen •.• / 
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when in the Transkei she became pregant by some othe-e 
man. In the plea the Defe :-:dant contended that although 
both parties are Christians and educated natives 
nevertheless they adhere to their native laws and 
customs~ according to which the action should be tried. 
The case was tried under the Comrnon Law but this 
point has not been raised on appeal nor is the measure 
of damages avmrded in question. 

fhe Defendant contends that as he is not 
responsible for the Plaintiff's pragnency he is not 
liable in damages for b:n-ea.ch of promise to marryt:s 
the Pla.intif':f. 

It is not denied that the Plaintiff, an 
urunarri ed gir 1, gave birth to a child on the 4th Apri 1 
1933. Normally her pregnancy would have occurred about 
the end of June, 1932. The Plaintiff states she l ast 
saw her periods on the 8th July 1932 but prior to that 
date there had been intimacy. 

~he medical evidence given by Dr. Macvicar is 
to the ef:fect that he examined the Plaintiff on the 9th 
August 1932 and that she then told him she had miss ed 
one of her periods. He tried to examine her internally 
but could only get one finger into her vagina as the 
vagina was still intact and carnal connection could not 
have been complete. He then goes on to say that it 
would be consistent fo.r the child to be born on the 4th 
April 1933 if the P1a in tiff last saw her periods on the 
15th June 1932 and her due date would be tne 15th Auril 
1933 if she la.s t savJ her periods on the 8th July 193 2. 
There is thus only a difference between the normal 
period of gestation and that given by the g irl of 
eleven days,. i.e. the child would have been born 
prematurely to that extent. The medical evidence 
goes to show that there is consiclerable variation from 
the normal period of gestation for a.s s tated by Dr, 
Macvicar, _ , 

''Taking the~ean there would be jus t as 
"many cases · before as aft er tha t da t e . 
"The mean is based on Europ ean women. 
11 'rhe labour is easier with native women. 
"'I'he extreme period is betwe e n s ev en to 
"eleven months. Both dates could b e 
11possible." He also s a ys i t i s poss i b l e 

for a woman to have menstrua tion p eriods aft er b e comi ng 
pregnant and that pregnancy could hap pen w:i thout 
rupture of the hynl!en~ · 

The girl!s evidenc e is to the ~ f:fect t ha t s he 
became engaged to Defendant in May 1931 a nd tha.t the 
misconduct began in March 1932 . .:;he swe a r s that she 
was a virgin and t~is r e ceiv es s trong support f r om the 
Dodtor's evidence a s he s tates that v1hen h e examin ed 
her on the 9th August 19~:J2 he r v agina wa s i n t a ct and 
connection could not hav e b ee n compl e t e . 

On t hat ... I 



• 1 
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On that day the Plaint:i.:ff' told Dr .. iVIa cv 5. car that 
penetration had not ac tually taken place.., I t seems 
clear that although the story of the Pl3 i r.ti :f.C' gj_ve s 
a history not in ac c ordance with a~perfect~y normal 
proc-ess of reproduction :;·at it is not incons is t e::lt. , . .Ji t h 
medical testimonyo 1 

It is un~sual to find in cases of 
seduction that t:Rere/eye witnesses of the c;ccurrenc es 
and it has been repeatedly laid dovm tha.t ·c11e ru::L 2 0-: 
law in. cases of_ seouction is that rr.ore than the mere. 
statement of the narties concerned is reauired and t hat 
there must be some evidence aliunde in o;der to enable' 
the \'llom.an 1 s oath to be px•e·ferred (o the . man' s ; there 
must be some-· evidence anar'f:~ fron the woman~ s own statement 
and bearing on the matter of. her· se due tio~ which leads 
one to believe her rather than the man. I ~ the ~resent 
case there is evidence all~nd~ of a meeting .yf t~e relatives 
of both parties at which the _Defendant :5.s alleged to h2ve 
admitted the misconducte. He denies t he aom:Lssion but 
his version of viha t took place at the meeting i s [; o 
wide of the probabilities that the Court finds itself 
unable to:. accept his account. as the true one, 

It is usual.among Na tives in cases of th:is 
nature to report the pregnancy to t l1e person iNho ca us ed 
or is believed to have caused it a.:1d i ~ . . l.s .obvi.ous that -that.-
was· the whole· o,bject of the meeting" 'l'he .uc;fendant wa s 
asked if he knew the girl and that she \Nas pregilant ar:d. -he- - J · 

replied in the affirmative e l'he Plai:1tifi-. ' s parh:r 
retired whif.e the Defendant's peopl-e consi-derEd the 
.matter... _l'hereafter the Plaintiff's part:'/ 'v\'ere told that· · 
they would be cormnunicated with l a te r on , Now it is clear 
from the nature of the meeting and t he Defendant 1 s ovm _. 
evidence that he knew he was being cha.rged wi -c.h ca u sing_ 
the girl's pregn8ncy and the Defendant a l so states he 
admitted she was pregnant but he ::;ta tes :further .that he. 
v.ras. never asked if he admitted being r esponsible;'. 
If that is correct then it is d :i f fi cul t to understanc.why 
knowing the obj ect of the meeting h P. clid not give D Je:-lial 
then. ·Ine Bokwes said that the :::(at_;a"1 e-s. could r e turr1 and 
that the v would let them know .. l ater on~ .Crwre, would 
have been nothing to let them know if therel1ad been A clea: .. --·· 
unequivocal repudi.a tion by t he Defendant .. 

It was only after a se cond meeting at which only 
the Defendant's people were present that it was decided 
to repudiate the Defendant's responsibili·~y .snd the 
Defendant there,after wrote· to the Plaintiff .:1nd for· the 
first time deni ed definitely that he had c2used the 
pregnancy. 

It is quite clea r to the Court tha:. there had ·-.. 
been considerable intimacy b e tween t ne part i P.s 7 that all 
a long the Defendant was f ully aware of the girl ' s concH tion 
and yet throughout the very l engthy corrc:spoudenc,J that 
passed between them he not only did not d i sclaim 
r esponsibility but w,;s, in fact , v:illing to pro~eed vli t h 

the o .. ~/ 
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the marriage. It was only at the meeting (~he second one) 
of his own people that it was decided to resist the 
charge. 

At this point Milner Kabane's evidence 
becomes instructive for he states that at the first 
meeting the Bokwes asked for an extension of time in v1hich 
~o discuss the matter. ~hey did not hear again until 
.tc'ebruary when the Defendant came to see him and said 
he would like to qualify his previous admission as he 
was beginning to doubt whether he was responsible for 
Dorothy's condition. 

1'he evidence reflects the impression 
made on the mind of the Court that the Defendant all 
along believ'ed himself to be responsible and if he believed 
that then his belief amounts to an admission that in 
their love mAking he realised that they had gone too 
far. He obviously entertained this belief until 
.r'ebruary when as a result of the meeting of his own 
pevple it was decided to deny responsibility. 
1bis decision was most probably taken on the strength 
of the absence of the girl in the Transkei about 
June and July 1932. If it iis a defence that her 
pregnancy was caused by another person when so abseny 
then the onus of proving that rests on the Defendant 
and he has failed to produce any evidence whatever in 
support of such an assumption. 

There is on record the admission of their 
courtship which according to his own letters put in 
may be described as hectic. Numerous letters f'rom 
the Defendant to the Plaintiff (the authenticity of which 
has not been challenged) are couc~ed in the most 
passionate terms of endearment and c~r~a1n passages 
reasonably capable of ad9uble interpretation. 

The presumption in favour of the 
Plaintiff is very strmng for not alone had the couple 
ample facilities for misconduct but the evidence shows 
that their love making must have been almost violent. 

Added to this there is the very natural 
act on the part of the Plaintiff in acquainting the 
De:fendant of her condition as soon as she became 
aware of it and the Defendant's failure to deny 
responsibility unt,il only two months before the child 
v.ra.s born and as a result of the conclave among his 
own people, 

rlbe app c:al is accordingly dismissed with 
Costs. 
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~Ul"f~R IJiOR 'TI~. 'Oc to be:, 1933 . De fore R . D ~ rr ~Borr~/ bsqr. , 
Pres1dent, !1l ess rso :~ . .Rocs Norton and J.'.'·I oSleigh, 
members or the l\~ .A.C.(Cape anc. O. F . 3 eDivision. ) 

Land: Succession t o, when held under 
.?reclamation ~\ o.227 of 1898 (as amendec) -
Fingoes: Chieftainshi~ of discussed: 
Bight to nomii!s te chief ~;v:i.fe net r·ecogniseo -
Costs on h i gher scale: Applicaticr foro 

( ::..ppe ,'-". 1 f_'rom t .h 0. r''ourt o ·+-> ,- · · "' · · .. - ~ ..., v ""' ..~. l-.; a-..:,1 ve ..... crtmnss1oner, 
But terwor th o ) 

Thi s i s an enquiry !1eJ.d by the 
r~ative COEm1issioner of l:3utterworth uncier t he 
provisions of s ub-sections (2) and (3) of section 
3 of Government Xotice ;\ o .1664 of l929o 

l''he A~pe llar: t, Goci ongwana 
lJyosini, laid claim to g.s rden l o t 1Jo. 316(J:i'olio 
6448) in Loca tion Xo. 7, Jprings A, in the 
"surveyed" district of Butte rw·or·th ... 't>'hich lo ~ 
is registered in t he n::-Jme of one Klongi (de cea sed)< 

The Annell ant all eg es himse lf to 
be the eldest s on o f the great house o f the l ate 
Dyosini, his mother being honesi~ He alleges 
that Klongi lfl.'a s of the Xiba House ... 

The rt esponden t in turn a lso claims 
to be Dyosini ' s great lJe i r because hL.,;. f 2ther 
:..>ibunuzide wa~:.; t he son of the Gre.a t ~dfe of 
Dyosini, name d Noj ini, 2nd he con tendf' that the 
Appellant's mother wa s not the Great Ui fe .. 

The r2 ti ve t:oll:r .. ~ i ssioner aw::n·"'ded 
the lot to the Resr.::or. oel'J t and ordered each party 
to pay hi s ovvn costs o Agninst thi s d c~ci~i on 
Godongwana h a s appealed on the follo wi11g grounds:-

. (1) 

' , . 

( 2) 

(3) 

'J:ha.t the f i ndin[; W<J S o ·;c:inst the vteight of 
evidence both <.:!S to the fects nnd a s to the 
triba l custom relating to the marriage of 
ch i efs among the Pmnz i zi, a clc-1 n of the 
Fingo tribe., 

That the ~·~ativ e ~:.: o :rm1i r sioner erred ir: 
ho lding that the l a te .lJyosini had no ri0ht 
to nominate nis ,:lr e.q t T,': i : ·e subsequently 
to h i s first m:, rri :;ge a s cj c ·· i e:· o: the 
.i\IIH·i?:izi cla r: of." t he )i· :.. ngo tr i o ~ e nc'J 
accorcli-.c:,s t.o t he t ... r ·ib:-.1 cu~., to ;;1 or C 1Js tom 
of ~h 3 t clan. 

l1 h~t ur.der th(; .:u.:;to:.l o f th'= _·,ms:! iz i the 
dO\ ,• ry Of th8 ul'>:A t , ife l .S pr o·: i c:c (. by t he 
Councillors 8 D r 1/or ~~8opl c , .o r.r' t ht; :\1 tiv ~ 
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Co.r:m i ·~; si c nc~r erred in not g i'·' ir.[( c?- ue signifi c.:n ce 
to the f~jc t th;.; t t -1:1e d ovvry o .C l·: onesi., t he ~?econc' 
wife of Vyo bini, wes s o provided. 

(4) That the ~~at ive -.:.;o,nmi ~: sioner erred in not 
g iving c~ ue 'Height to the evidence adduced 
in Case 1~6/1901 be tv:een the sa id I\-onesi 
as Plain tiff and Dyosini (alias Joseni) 
as liefendant, as to the status of· ~\ one si 
an.d the rj_ght of Dyosini, and os to the 
custom of' the Amazizi. 

(5) That according to the evidence as to facts 
and as to the customs o:f the Amazizi the 
second v1ife Konesi, mother of Sodon.§r\•,'an a , 
was t he Great wife, as the eldest son W3S 

entitled to succeed to tne land of the 
deceased heir of the ;\: iba r:ouse, tha. t is 
to the land of Klonji Bekwa . 

(6) That, if the l~at ive 2ommissioner v:ere 
correct in holding that Dyos ini was not a 
cnief VJho could no·-,lin c te his wives and 
that i\ onesi, as the second wife in order 
of marriage, was the right hand wife, and 
if he were correct in holding that 
~oselem, the fourth wife in order of m~r~iage , 
was 3 ~ad i of the right hcnd v; i fe, th~n 
he should h-3Ve hel~~ t hc t the sixth ~;Jife , 
in order of rnnrriage, namely hcbayibile 
the mother of Klonj i 7 wa :3 also a ~aCi i of 
the .r-tight Ha nc1 liouse , more especially as 
her dowry, a s r equ ired by Kative Custom, 
was not provided by either the parents or 
th ·~ gran c1pAren ts of Dyosini, and that 
conse quently Godongwana was even in that 
evei.t heir to the l 2nd of Alonji. 

'l'he L1esp ondent has cross-8ppealed a~;ainst 
the order as to costs, con t snc1ing:-

(l) fna t as Alfred Bekwa was the successful 
c l aimDn t to lot 316, he was entitled to 
hDve costs awarded him . 

(2) Tha t there wA s no mi .~! ctbnouct by the said 
Alfred :Jekwa, or other exc ept ional 
circumsta nc es whereby he shoul d have been 
deprived of hi s cos ts. 

(3) fhat the disc retion al! owed the K~tiv e 
Codr:li .-· sioner as t o the a\Na r d or othe r wi .:; e 
of costs wa s not jucl i c ially exercised in 
the circu:nstar;ces. 

It i s co mmon ct=~u s e thelt the Hesvondent ' s 
f a ther was th e eldest s or: of the fi r s t wffc m2rriect 
by Dyosini, but no t'<'ii thst.s~-:clin3" this f.:"Jct the 
A::mellant contend::; thA t hi~ f~,thcr was a chief of 
the Am0zizi clan of the r i n~~o tr i be 1nd th .? t, "'lS 

such , hac1 the right to d o so ::~nd did decl:Jre .\ on (~Si 
to be hin Great Wife . 

Ace ord i ng ••. I 





.?. cc ore; ini, to :.;og::J in hi s 11 3outh Ea2 t ern 
.u:~ntu;r op r; osite -pc:ge: 4 ;~5, the gene a log ical tree 
i r!ci i c t·~ t es that Dyosini is of a mino ~ ... house of 
Mab i d lili, ~abid :i li being the second house of 
;\·lefuy(:l . i\·iafu:ra being the third house of D-.~1eb2. 
D'~,: ebD ' ::; ascent is through G\:·~ili - Komr-~ne - Sijadu 
- tTc.u.a . Jama i~? described as not being the hei:;:-· 
of ~ izi bec a use ~ izi's great heir was Langa and his 
right hand heir Lanyeni • l t i s obvious 
therefore that Dyosi ni v:h ile having descended frOI!l 
·.·.izi 1 he (.Jyosini) has his ~escent through a son of 
a minor Louse tvho v:as not an hei:J;' and th8nce on 
through a success ion of minor houses Dweba himself 
is not deGcended through an heir but even if he v:as, 
Uffin Lyosini h2s no claim to chieft8inshin of the 
tribe, for D·:jebz's grs at heir in the direct line 
vJould be ~~ulana, his heir through the Right !{E.: :-tc 
line woulcl be ~ , gwaqa, ·.".;hereas Dyosini is the 
product through e succession of minor houses, 0nd 
even ir: the :femily group of hi;, f:-) ther MAd l i bil i, 
he i ~~ only the son o1" e. tninor ·.house. ]e rna y 
have thus believc::c himself to be a chief' ~nd in 
thi~.;:. belief nlAY have b ..: en encourAg~;d by the f t)ct 
that the oeo:;le of his ::.ocntion accordPc h i m that 
rank, but.neither thri belief nor the 8ttitude of 
hi!:' ueo'Jle c:::n be 2 ssumeo to be.; basec~ on s ound 
foun~2 tlons, nor could the mere fact of either 
cloc:.i k hi m '·"·' i tn the sta tus of e ch ief. 

If Dyosini can claim to be a. chief, then 
the ::~ iz i clan of the mu in tribe must be literally 
swarDing with chiefs, for there ;::: re very mc!IlJ' 
oersons de s cended through ~enior chenn 1?- l s who nave 
better claims to chiefta inship tha n Dyosini ever 
possessedo 

SogB clearly indicates (a) The i{oyal line; 
(b) The reig:-ling line ancl (c) the right h.:? nd line. 
lne .ti.i_)? ellan t has no c la.i rn to be in the { irec t lines 
of de~: cent in (a) ancl (b), but he L:; descended 
through a r;linor house in line (c), :::Jn:'i s iiilil a rly 
through a serie.J of minor houses in e c:J ch generation. 

In the cose of the .1-'onoos , ·I'~mbus a no other 
of the :)'eater tribes , it i s per1ni ~,s ible f or th e 
poremount ch ief only to nomin .~ t e or s uh3 ti tute h j s 
'...ir ei:J t ·,,, ife , a nd Bmon :~: t he 1,embu s a le s s e r chief too , 
but in hi s case he mus t be a chief of' v e ry 
con~' ider.s ble standing , an cl could s o nominAte 
bu_~. gnly wi t d t he ?Crt~Ji ~; s ion o f the. _;>i.J r Amount . 
This pr ivil ege is r i ghtly eG tc~emecJ to be r:1 gr eat 
~ nd a ve r·y exclus i ve one , &nd f or c ogent rea so~1s 
one to be exerci s ed only by A :-:; uprP.me or p;-~r~mount 
he~c of n t ri be . 

Ar~onc so1n8 o f the people;.; cmd t ribe .s to 
whom the gen eri c rl::lE'lC~ of 11

/' .. bflmbo 11 i s 8")0liec1 , 
the c~ u ~: tom wr<3 also r~; cogniset1 , but tn i :: Court i e 
not f or th::; t r eason prep~.~ r ed t o nccept Rs corr•e c t 
th e c ontention th2t ev~ry r:1A l e dei-Ccndent from .:.1n 
ori~inal roya l ~ tock, even if ouch male h~ppens 
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t o be t he e l de s t son i L h i s ov:n pa rticul a r :n ouse , 
i s er. "L i t l et ·eo enjoy the full ~·a ni~ of 2 ch ie f and to 
exerci s e tl12 e z cep tion.3l privil ege ·:·hi ch is the 
exclur ive ~reroga~ive of the un6 i s ~uted head of a 
tribe . 

It i :: an accepted hL:: tor i c2 l f ac t t h2 t the 
~1'in ;<o e::;, v:he n t hey 'V>ere 6:-ive n .:::mn 0 i .sne r s ec fr om the 
1'·:· orth , cons i s w d of ;3 horde of d cs ti tu te ;>e op l e , the 
broken r~ i~m.s nts of variou .s tribes . 1'hat t!1ey ;·.:ere 
thoroughly desp oiled and mDny kill e o , includ i nJ the 
chi ef:J of th :-~i 1· t. r·i bes, ~ · i ,_, sho;·:n by t he 
·plig·i·. t th8~/ ·.: ·ere in ·._r.~her.: the Gc a :!.eka chief· Ji i n t .sa 
ggv e them s a nctuary, end a lso by the f act t hat t heir 
r ema i ning l eaders v.ere men des c ence6 t hrough :-:1 i n or 
house.7~ oi' t he ir c n ief.s .sn c': n o t in t he (~ ire c: t or 
r oy.'3 l line . .~·.·~·::: rt from t h e Hl 1.:b i 3 , ;\ma be l es and 
otne rs , v1e f in( that Sjok .. eni, 't;h o a ppa r ent l y headed 
th~ .: ~ :-:2:::· z iz is a ne! msde sup ~)l ica t i on t o Eintsa , 
coul·~ :l ever hav e l a i d clai rL t o be t he u~ rc: ,-.:-" ount c b i e f 
o ~' t!1~ i7i n5·oef:. or of the Amazi z i s . ~ 

Y:li : ·~ ?u~t h as . con su 1 t ee' ~h e Gene ;::, l o. j i ~ .c: 1 
·~ree .s o f t he t;iY Z lZl conm 11e0 b y V():" lo u <:-: B'Jt}! Orl t 1es 
·-n -:: ~ .. .. ;; e ~-11 =>,~e ""' --e n ot -. __ ::. - f t ..., c c -.c- t '· ., ~...-.r.. ~::- 1 \,. · .·.~ ---. - . 1... , 1-o:::~ . (, 1 • 1 , , -;; ~::.r P. C .-.. . 0 1 · ' I;t e~ •. , ... e ' 
nov .. e ver , l L D~~·r ee ttient 1n po1nt T.h2 ·t .. or.c; ::::D. e l l 1 s of 
infini tely 3 U~8Rr>ior r::m l-~ t o vyo::: i n i an(J t hc-Jt the 
l a tter i ·_:;; dEl f~ c en c'i.ed t hrough a success ion o f n i nor 
b OU [::e '.:.~ . 

il.t t he ti ;;1e o f Lh e Gc r3 l ekSJ '.;; ar t he l' i n~o 
} e o :::<l es br oke a ··.:;ey a no ·.·' ent to t he ~ i ::; ke i, end about 
l :;:: 6E.~ s ome r etur n ed to t he 'l'r .e nskei - t he ch i P.£' men 
being .) i g i d i a n d :::.mith }.i~!':t& le. 'I'he s e p eopl e vJe r e 
2 i v en locD tions i n A s ome·Jv ha t ha ph az ot!d :fashi on -
ea c ~·; u:1 6er a h ea dma.n. ..JOme o f t h es e h eaduen vve r e 
descend ed from ch i efs in varyi n~ de.;-ree s F.Jn c1 o t he rs 
n ot. ':i.'he peoo l e \·i ere (_=] !: d xec lot an c f a r :from b e ing 
ho:noge n e ous·. - .~1eving b (?en g lve n locs t i on ~ t hese 
il eadr:J en began to regard t hem s e 1 ve s ac' chi e f s , a nd t h i ~.; 
fac t i s r e v ea led by ,_io<J ong'"VJon a himse l f 'Nher; h e s t ;J ted 
in eviden ce tha t the . .rovernment. mAde h i f; f a the r· a 
chi ef by giv in~ hi m a par t of the d i s trict to c on t r ol . 

As sta t ed by the l a t e .;u" . ,:, .'l' • .!Jr ownlee , 
a fo ~· . J. :e y- ~h i ef : .. n~ i s tr~l te : " I n t hr .? e (' i s tri ~~ ts t here 
.::n"'e over f.l hundred 1H~adme n <=J n cl t J.e i r recogni t. i on y;ou l o 
i~: e an that ther e \".=ouln b e ov er :~ hun6.!."ed c·~:ief:· '' . 

l'h i ~ ........ our t hes come t.o t h J conclusion th~lt 
the l ir.. eo:~e clD O cles c ec t of J)y o ::d!~; d ir! not jn := tiJ f~: ldr:1 
i n ::: rr o~B ti n;_:; t o himoP lf t 'he ~-: t .:1 tuG of P :J:-::r·:·.lwur:t 
c : ti e f' , nor · .. : oul (~ the f ee t , even i f' ent::1l~li2hec: 
beyond or. y dou oL , tl13 t t h~~ (· O'i·'PY o:· l'. On t~:.; i. ·wF-~3 
~Jrov i ded ty hi ~; :Col l o,...,e r [; , hBve thr: et fee t o:' 
c onfe rr·in rr U? Ol-! l! i 1:1 o r;.Jnk m.rl [)ta tuB to v·h i c 'h 
hi s b i r t h d i sen Li tl ec1 h i :1 . 

~be Resp ondent i s i n n ver y stron~ 
1J O '~·-iti on be i nt; , as h e i .~ , t he e l des t gT<·jncJs on of 
lJyo ~:.;in i i n t he h ou se of t he fi r .s t wife rn .gr ri (:"c: by h im . 
'1'he .sv i dence i s o f c: c on f licting nnrl c on traclictory 
no ture ., LefoT·e t he .dcs'l onde n t c c::~ n b e ou!Jtecl from 
hi ::; p o s i ti on the s te t us o f t he .. '\ppl icfln t mus t be 
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estab:ished beyond an y doubt • 

. A perusal of the evidence g oe s to show 
tha t ir1l11le the principle is accepted that ar;;ong the 
Amnzizi a man c ::Jnnot deprive a marri ed v;oman of her 
status, it is at the same time contended tha t t hat 
is v:ha t was done by Dyosini. To illustrate this: 
a referen c 2 to Nonesi 1 s evidenc e will r evea l t he 
follovdng :_)assage :- "Nojini w;.:; s the Grea t Wife 
before l v!.H3 declared to be. I r emeE1oer ,,~;hen No.ii -
: ni 1 8 eldest son vvas ci rcurnc ise6 .... th ere was a ..... 
g-reat cere:nony .n ~~·rzoyiyana stc:; tes inter alia: 
"I was called to the meeting by the :Jefendant 
(Dyosini). He stated that he was removing 
.Plain tiff (None si) as the g--reat wife. We said 
he could not do that and put any other ~,..:ife i n 
that position." 

It a?pears that both Kojini and Konesi 
were married in the Ciskei and that Kojin i ' s s on 
was born and c ircwncised only a fter they had 
removed to the I'ronskei, so tha t the rite was 
performed, as stated, wi th ~-rea t ceremony after 
Dyosini had t a ken Lone s i to wife. It would 
seem then that this son v-.ras in f act r egArded as 
the great son and this i e borne out by reference 
to the evidence of Msitweni •Nhe re he stated tha t 
"Nojini's son was born in this countryo He \'ias 
circumcised as the great son or e l dest son of the 
GrE.~a t ITouse. 11 

T:'l.is ev i den ce i s eloquent contradiction 
of the contention that Dyosini a lvn~ ys regarded 
Godongv.-an s as his heir. It i s a remarks ble fact 
that certain of the vd tne sses called on behe.lf of 
~~one si in the c ase triec1 in 1901, a ll t estify to 
the f nct that they Viere i gnorant of Godong.,·ana 1 s 
s t atus until that ea se cro-oped up. ~:.'vr::1 Joseph 
!Jci 1 ita h;Jrla makes that state rre n t. 

As t o t he fourth g·r ound of r.J',)nea 1 - the 
que st ion of the chieftainship o t the ti--ibe was not 
the r eal issue in the case heard by the f·1lag i strate 
in 1901. An3 it i s conceiva ble if not highly 
urobable thc:Jt in co~ning to the conclusion he d id 
t he Judicial Officer was.influenced by other 
considerations tha n the rank assumed by the 
Appell an t 1 s mother . 3he sued. for ma intenonce 
and it was ordf;red that her hu s oand( the late 
Josini) sui ~1.bly maintain i\ onesi and allow her to 
plough s ow --,nd reap portion of the l Gncl allotted 
to hi m under surv ey . 'l'he evider:ce shmvs that she 
had always ploughed thi s portion and all the 
Judic i al Of'.ficei' die war. to direct tha c, ~;he shoul d 
continue to be maintain ed out of thr! t portion 
of the l c:md . ·nlis Court i~3 not prepnred to say 
that the que stion of the chi ef t oinship of the 
Amazizi tribe vros then incidentf-tlly settled, nor 
does t n i s Court feel its el f bounli by s uc h an 
interpretation of the then Ass i :.; t 8n t 1dagistrate 1 s 

judgmento .. . / 





This Court ha s not before it his reas ons f or 
j udgment, - there having been no apr:eal. 

As re _:a rds the s i x th ground of ac peal. 
·1rn i s Court finds it difficult to acce::l t a·s corr ect 
the contention of both sides to the di s n u t e that 
Nobible wa s t he .~(iba \'.' ife of Dyosini. '"l t would be 
contra ry to .l\ative ~ustom as alleged f or the dov!ry 
of a Xiba Hous e t G be pa id out of the es t o t e s of any 
of the exi s ting h ouses of the husban d . l t i s 
accepted 1\ative Cus tom that the c1 owry of a i~iba 
wife is provided by the hu ~=3 b en d ' s fa ther or 
g r an df'a ther. l :"l t he case of lJvos ini hi s ancestors 
\!l.·er e not e xi s t ent a t the time oi ... the ma!·ric:;ge and 
there i s no evidence whatever to show that there 
was any e s t a te of his f a ther out of v·: hich dowry 
could have b een p aid, 

This Court nrefer r.; to take the vi ew that 
as thl?. dowry c 2.nE from one or e t her o:f t he 
exi s ting hous es , that · Xobible was a ~~ad i 'v1'l fe" 
Or dinarily \'; ives t ake ureced e~ce in t he order 
in '::hi ch they are ma r r ied, but in t his ccs e th8 t 
order wa s admittedly broken '::hen Nose l em was 
rharr iede It i s nlso admitt ed tha t the f i:Eth wi f e, 
Xov:ayini, war; allied to Non es i 's house, there for e in 
t he absence of evidence that the dovn·y o f Xob i ble 
Cc ~ f ro rr. Kone si 1 S house, r.; obible must hav e b een 
all~~d to the Great House. More over the '.ve i gh t of 
the evidence supports the vi ew t ha t llj" ob i b l e ' s d owr y 
came from the Gr c:: a t House • 

. F'or these rees ons the Court i s not p r epar ed 
to disturb the a v1ard of the );"Cj tive Commi ss i oner. 

C om ir~g to th e qu es tion of t he cross - appeal : 
it i s cl ec.r thcJt the r egulations under v:h i ch th i s 
enquirv ha s b een held ma ke p r ov i s ion f or t he award , 
as s ess ment and recovery of c osts , but v,hat t his Cour t 
h as to de c i de i s whe t her in ordering each party to pay 
his own co s t .s the Nat ive C01r.miss i oner has exercised 
his d i s cre tion j udi c i a lly and not capriciously , or 
a. rbi tr arily, or upon ,_v:c ong princip:e s . 

Acc ordin g t o h i s reasons the 1ative 
·2 oGmi s sioner ha s interpreted t he regulations to 
indicate t ha t 

(a) '.L'h e i nitiativ e in the insti t1.1 tion of the ::;e 
en quir i es , t he m;nlne r i n 1Nhich they shall 
be c~::nducted rm d the choice of witnesses 
i s enti~ely in the hnnds of the Nat ive 
~ornrnissioner , and 

(b) 'l11at t here i d an absence of the formalitie.-~ 
and the consequent expenses associnted 
with ordinnry civil customs . 

He felt that in vie w of these char:Jctcr
i s t ics not found in ord inary civil nct ions , th8 
aspe cts of b ona fides and reasonableness shoulcl be 
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admitted in deci d ing the '-~u estion of costs, &n d 
-?S there •,yas no reason to doubt the honest belie:f 
of ~he ';lnsucces.sful claimAnt in the justice of his 
clalQ, 1t was felt to be ineauiteble thHt he should 
bear the~ whole coG t of the proceedings over v;hich 
he hF.Jd no control. ?rom this view this :-.:ourt is 
not prepared to dissent. 

" ~.) ~- In tl~e ~ase of vJai t vs ~state : •. ::d t, 1930, 
:-·J. .v. at page 0, a statement of the law by 
JterndQ~e, .-; ~ : . .::Lwas quoted \Vi t·:-~ .8p-?roval and is in 
the fol~o~1ng terms:-

"There is a settled p:'cctice in the Courts 
that in the 2bsence of special circum~ tances 
a successful litigaYlt should receive his 
costs, that it is necessary. to shew some ground 
for exercising 8 discretion by refusing ar. 
order which vmulo give them to him. .~.be 
discretion must be judicially exercised and 
therefore, there mus t be some grounds for 
i t.s exercise, for a discretion exercis ed on 
no grour:.ds Connot be jt:diciol. If, however~ 
t L.ere be e:ny g--rounds, the question of 'N~-1ethe.r 
they are 3Uff'ic ien t is entirely for the Judge 
at the trial and this Court cannot interfere 
with his discretion." 

The rens ons given by the ... '> ative Commissioner 
sati s fy this Court th3t his di s cre tion has b een 
exercised in .e judicial manner an (l thnt his rea s ons 
for departins from the ordin[lry rul ~: entitling a 
successful litigant to his cos ts ~re in all res~ects 
sound. 

In t h is case the : ourt sees no reDt"-!or: to 
qu es ti on the bona fides of th~ /-j.p pe llan t in press ing 
1~L . clai rr to the Lot in que s tion 0n6 the fd tu,3tion t hat 
has arisen is ma inly due to t he Dc tions of hi s 
father .Uyosini f or w hi eh ~.1 od on,;-., ·an a c .~m not be lH) l c~ 
responsible. 

In view of the circums t gnc e s s urrounding thi s 
case .the Court, in deci c: ing th E: question of co~>ts , 
accepts a s a guide the pron oun cement raade in t he case 
of VAn der i·,Ierwc vs va n der i·,~~erv..re , lE: ~; l 1' . P . D . 144 , 
r-~ nd as discussed in :.:rov1ard's "Admini str ot ion of 
i: s tates " 5th Ed • at peg e s 3 7 6 a nd 3 77 • '1l11 a t c a se 
c eals with an unsucces s ful a t ta ck on t he ve l i c: i ty 
of a will o In t his c ,Js e t he r e i s no ·,a:i ll , but 
the s uccession to the righ t s of oc cupati on of f3 cer t :? i n 
l e; nd ha ve b (~ en r e nder ed obscure owi ng to t he condu c t 
of t he co mm on -'=:J nc eo tor of b oth t he Cl e i man t r:l , 
nece ss ita ting a sta tut or y i r: ves tigR tion be i r. ,; h el d 
by the r~8tiv e Cornr:dssioner i n h i s admi ni s tr A tiv e~ 
ca pac ity i n order to de t e r mi n e t he r casor:a ble c l v i m.s 
of both par t i es . 

In :~ uc h cir cumstcmce ~-; t he ,;ourt is n ot 
prep8r eu to ~-; <Jy Lhat i n rn "k i n,_; t he cW!& r d t j1e .. ,ativ e 
~ OL~ i s sion er d i d not exerci se a prope r d i s cre t i on 
or that the g round s upon wh i ch h e e xercised it v.ere 
not exeept i on :3 1 n or in suff ici en·t:, . 1\s r ev.nr·ds t he 
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costs o f t he a~J:::· ea l - t ;1e ·-.:: ourt i s oi' op1n1on that 
t he succe s 3f"ul parties :=1re entitled to their c osts 
f or the: rea s on "l.hat the pos ition \vas clarified as a 
r esult of t:ne inquiry by the l.;a t:ive -..; o1rr11 i ss ioner 
V·' ho dealt very fully and a bly \'.'i t h t ne c ase . 
'Ihe re .:-rp on si bil i ty for incurring fu::.-t her leg e; 1 
costs must rest on the parties upon ·:J:1ose 
~nit~ative t he su bse c1uer1t proc c:e djngs were 
1nst1 t u te\~ unsuccessfull v. 

Ihe re E.;ult i s th2 t 

( 1) 'l'h s ap:Je al i s dismi ssed v; it!l cost~, and 
l2) The cross-appeal i :3 (~ ismi ssed wi th 

costs . . . . . . . - .-.-.-.-.-.-
QA~~ __ N.Q_:_gQ. 

N~ 'fA~A--~~NG~l-~_NTQNR~~NA_P~b~NA 

BTJr··£'j_i;£1'JI Uii i"TI , October 7 19;-; :3 , before .R. .:J.E . J arry E:sqr ., 
.t;r es i den t, ~~i e ss rs. E,F.Owen and C.RGss .-: ~f(lr~on 
me.rnber s of t he Sative A~J-oe al .:ourt (Ca0e and O. F .. ~·:i . 
J ivi s i on). -- · 

.Pr a ctice and f'r ocedure - .r:..p o~:~, l Court .rtule s : 
vov ernmen t i ·j otioe Ho. 22 54 of ::::: l/12/1928 -
.tip,?e ll:-3 n V s l~ ttorney una-ole to ?reduce, 
l "/i\ : Case s truck off t he roll wi t h costs. 

C'ipp e81 fro o the Court of ;-.~a t i ve :..: o r:u; i ~ .s ion er 
~·. ·~.~·J\·Lt.K·;; E • ) 

In this ea se the Re.s ;_J or.de!l t got 
,judgment i n t he ~..; ourt below for five cnttle or .G35 
to di ss olve hi s marri;:: ge .,,d t rl .~p?c ll;:j r:t ' s 'Nerd . 

Gn ao~ea l the Appe llant ' s Attorney 
i ntim~, ted th£l t ~<. p-")eli a nt, al t hough requ es t ed ther-eto, 
h.~ d f a il ed to provid e h i m ':d t l. t~ie ne ce ssary .Fower 
of Attorney . 

'1
1 he Court direc t ed t dG c a se to be 

s truck off the roll vd t h cos t s a 

--:-:-:-:-:-
QAS~_:r9'_Q ~ 21 

§II<;Y~J~O MKQJ:ELI __ y__. ~~QA_§~-U-~TA . 

I3U'l'i\{K.~'CiClH , October , l £133 , before R . D. 1T. t)9rry 2sqr . , 
!"'res i d ent, ~.1essrs . E . F .'Owen arid J . ·.·: . J l e i Gh , member.:; of 
t he X . A . C . (Cape an c O . F . ~~ . Divi s ion ) . 

t
1 rocedure : l~bs olution ,juclgment shoul0 not be 

i.~~Jn ted ;J t cl ose of t he Pl aintiff ' s case if 
ther e i r: any evi dc::nc e upon which c) reasone:"b l e 
per s on miz]'l..~ gi v0 j uc1grnc nt for • lain tiff , an~ 
no t necessarily on v.-ldch h e .:?..!.121!1£: give 
j ucJ~·rrent .- ~i.ppea l Ccurt: in v.• ei;j~dne- v a:!.ue 
of evi dence i s in an stron g pm;ition as Cour t 
be low. . ... -.-.-.-.-

(P::::meal from the ·~o urt of hativ e Co1m1i s si one r 
Vv ri...Lo·.:,.v ~d.J~ ). 
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l'his c ese same before the Court at its l ast 
s ession. At that stage the Court belovi had granted 
absolution fro m the instGnce at the close of the 
Plaintif1's CAse. 

lin appeal this Court ruled thf!t 
notvd thetanding cert.gin discrenancies in the evidence 
led for the .?laintiff, a prima-facie case had been 
made out and conse quently absolution had been 
prema turely :rar. t 8<1 . 1 t also then made/ clear t hat 
in coming to thst conc:usion it in no way fettered 
itself by any definite fir.dings o-r: th::: evider:ce. 

At the re-opening of the case the only 
further ev ic enc e tendered vvas that of the .Defendar:. t 
and a~ainst a repeated judgment of absolution from 
the instance, the Plaintiff again appealed on the 
factsa The Court has nov; to decide the is.sue on the 
VJhole of the evidence, each party having closed his 
case. 

I ·he sum of' £8/10/- claimed is made uo of 
tvvo 2ril01.L"1tf:"., nDmely, £5 and £3/10/-.. As regards 
the f orme l' ttle ljlain~iff' states he advBnced the 
De::CGncan t .25 to enable him to pay a fine imposed on 
the Defendant as a result of a con~Jiction on a 
er imina l charge. l~h~~ De fen dan t admits the 
conviction snd the :f'ine , but alleges tnat he go t the 
loan from one ,_)nh::..uko hl.rocoza 'A·ho with a ·woman 
r:Emed Lic bel brou;5ht the rnoney to him in gaol. 
J:e states that 0ahluko was present at the previous 
hearing by the i'l.ss istan t ~-ative Comrnissioner, but 
as a result of the judgment then g iven SAhluk o was 
not called upon to give corroborat ive evidence , 
and he crm not no','.; be traced . 

Thi:; Court is not entitled to take it for 
g rant.ed thAt Gahluko' s evid~nce 'Nould h~ve amounted 
t o a comul e te co~iTrr.ation of the Defendant 1 s 
version or that it wou ld have been free from 
contradictions and flaws, or witltstood the test 
of cross - ex3rrlina t im~. 

It i s unfortunate that his evidence is not 
on record, but this Court has nevertheless to deal 
v· .. ith t he record a s it stands .. The lJefendant 
sta nd s alorJ.e in his (lefence which amount..s to a 
ea te rorical denic~l·, whereas the Plaintiff ' s 
s t?. t~men t receives corroborAtion by his witnesses 
Dvokwana an~ ~alaiko. 

"' \ 

tJn the record this Court is, in the 
absence of any comrnen ts by the Judicial ufficer 
concerning the demeanour of the witnesses and th e 
ma nner in wnich th ir evidence wa s g iven, in as 
go od a p oci tion to ,judg e of the value of the 
evidence as the ~Iud icial Offjcer . llhe evidence 
giv ~-m on be hal f of t he Plaintiff i s not fr ee from 
discrepancies, but h aving re~ar d to all the 
circwnatances, they ar e understandable ann not 
of such a character as to nullify the Plaintiff's 
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cla im, 

~$egards the £3 :10 :0 , the cla i m is 

stronger than the one for the £5. It i s true that .. 

Malaiko ha s erred in his arithmetic to the extent {)f 

10/-, but his evidence and that of Dyokwana satisfies this 

Court that the sum claimed was loaned to the Defendant 

by the Plaintiff. 

The .Def'endan t is admittedly a convicted 

criminal; he has indulged in illicit liquor traffic and 

has been co·nvicted f or violence. These facts, while they 

do not establish that he has not told the truth in this 

case, yet serv e to give a warning that the Defendan t is not 

a person of good char a cter and his uncorroborated evid ence 

must be accepted with reserve. A further insigh t into the 

Defendant's character i s got from his own evidence wher e 

he first states that h e has cattle at home now reg i stered 

in his mother's name , but in cross examination he shifted 

his ground and said that the ca ttle at present in his 

mother • s nam e were no t attachable for his own d ebts . 

The wei ght of evid ence a nd the probabi l i ti c[5 

a.re entirely in the Pl ainti f f ' s f avour .. 'L'he appea l will , 

accordingly , be allowed with cos ts a nd the judgment in 

the Court b e low alter ed to read: -

"Judgment for Plaintiff as prayed 

"with costs of suit . " 

-:-:-:-:- :-:-:-
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-MN1J:M.N6_ BA!2A~A ___ y_..!. __ §.J.MP _I __ §I!2LA YI XA.!.-

KOKSTf.,.D, October, 19~33. Before R.D.H.Barrv Esquire 
President and Messrs. D.S.Campbell and H~fu~FoWhite 
members of the N .A. C. (Cape & 0 .F .s .Prov inces) 

Presumption of marriage in cases of long 
eo habitation: Pa.rent of widow acce? ting 
second dowry before returning firs t dowry 
restored, does not invalidate second marriage 
of widow. 
Held:- that as woman was a widov; she was "free 
to re-marry, and the union with second male 
constituted marriage, notwithstanding fact tha t 
her guardian had not restored the f irst dov1ry 
paid for her. 

(Appeal from the Court of l\a tiv·e Cormniss ioner i~iAT.\TIELE). 
-:-: .. :- :;-

In this case the Plaintiff (Appe:lant ) 
claims as against the Defendant a declaration of rjghts 
in regard to two children named Mange si and Nopatane, 
alleging that they 'Here born to him by I~ovlile to \•;hom 

he v.'as married by native custom. He states tha t Xov:ile 
deserted him about 1931 (taking vd th her the two 
children) and V·· en t to 1 ive with the Defendan ~ who i s her 
eldest son by her first husband. 

The Defendant, while admitting that the 
Plaintiff is the natural father of th e childrenL denies 
that a marriage was entered into betvteen the Pla int:ff 
and his mother and states that the first dowry p a id by 
his father for Nov.dle has never bee n restored and tha. t, 
therefore, by native custom~ thi s wou l d be necessary 
before his mother could enter into a second marriage :;y 
native cus torn. 

The crisp point to be decided in thi s cus e 
is whether the Plaintiff did in fact enter in7- o a 
marriage with t he woman Kovd le. The Judicial Offj_cer h a s 
found that this i .s no t the case . 

F'rom the r ecord it ap p:: ars tha t certai n 
cattle were pa id by the Plaintiff t o the V·! Oill a n 

1 s fa t her 
Zweni. Bo th Plaintiff And Zv:eni say the:'" 1!• Cr c pa i d as 
dowry, whereas the Defend<.m t contends they v.re r e pa i d ::JS 

a fine. 

·me presumption i s stronJl y in f a vour of the 
Plaintiff for not only wa s the woman 8 wi c.ovv when she we nt 
to live with the Plaintiff , but sh e h as liv ed vd t~1 him 
over a period of ten years ~=md bore hi m ! our children~ 
two o:r whom hav e di ed - the r ema ining two b eing the onc.s 
f~:.rrning the subject of thi s cas e. I t js co;n';'~on 
cause that the se cond of the~e childr e n was bor n Aft er 
the c attl e were pG i d , but it has b een contend.~c1 that t he 
first of the t wo chi ::.dr en wr:tfJ bor n before t he cattle 
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'Nere delivered, so that in any event the Plaintiff 
is not entitled to this first child. 

The Plaintiff states that the cattle wer e 
paid at the time of marriage but •;.rere not r emoved o,;.: ing to 
tht; fact that ~weni's stock was liable to at tachment. 
The fact remains that they were removed and the ir 
receipt is admitted by the woman's guardianc 

The circwns tances disclosed do not justify 
vn1.s ~ ourt in cas ting upon these children the stigma 
and disadvant8ges attaching to B declaration tha t they 
are illegitim8. te. un t hG contrary, very strong evidence 
is re quired to bring thi s about in a c ase suc h as t he 
present one, and the evi dence adduced to this end . 
is unconvincing. 

l'he woman vla s free to marry after the 
death of her first husband, and the fact that the dowry 
he paid had been returned b efore her father accepted 
dowry from the Plaintiff, does not have the effect 
of invalidating her marriage to the Plaintiff (Jacob 
Jobela vs Ndabeni G9itiye~a ~ Vol. I, p .l9 : ~eports of 
s elected cas s es by Machan1kJ. 

·rhc appeal i s accordingly allowed vli th costs , 
and the judgment of the Court below a ltered to r ead : 

"Judgment f or Plaintiff as prayed with 
costs of suit. 11 

-:-:-:-;-:-:-:-
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l. SCORBELLAR D. L~BESE 
2 . QaRNQ1_KIKINI_ ___ ~--- MIRI6M_PARK~~§ . 

KOKSTAD, October, 1933 . Before R.D. H. Darry Esquire 
President and 2vlessrs. D .s . Camp bell an d H .E . F. Vi hi t e 
members of t he N . A .C. ( 2ape and O. F . S . Prov i nc es ). 

Contrc1ct - ~iritten contract of lease 
capable of c ancella tion and variation by 
subs eQuent verbal agreement if par t i r.)s are 
deemed to hove been in oer1ect agreement 
as to terms of n ew lease - Credibility . 

-:- :-:-:-:-:-

In t hi s ea se the Fla i n tiff (He s oondent) 
claimed as ag~inst both Def:ndants jointly ond s?.verally 
(a) ca nc ellat1on of a certn1n verbal agTeement of lens8 
entered into in or abou t June 1932; 

(b) £50 as a nd for d;31:1ages for breach of agrce!nent, and 
(c) ~ject:~en t of Defe:.dnn t s from t he fnrm "r· .. iriam" 

a.nd costs. 

The action is based on the allegotions that 
aboJit January 1932 , ~he parties entered ~.nto tJ wr: i ttcn 
agreement of lease o1 the farm for a per1od of f1vc 
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years ; that about June, in the same year, a fresh 
verbal agreement of lease was entered into an d of which 
a memorandwn was subsequently reduced to Ylr iting , but 
was never signed. This new lease purported to canc e l 
the f ormer one. It is contended that the terms of this 
unsigned memorandum of lease are of full force and effect 
as there vv-as no agreement that it would only be b inding 
when it ~as reduced to writing and signed. 

The surrunons goes on to allege that the 
Defendants corrnrdtted a breach of the verbal agreement in 
clause 8, in that they failed and r efused to g iv e 
Plaintiff certain land on the left f l ank of the stream 
and the ploughed l.3nd in front of the huts, which .,,..,1ere 
gpecially excluded from the lease. Further, t hat they 

broke clause 9 by occupying all the huts instead of only 
one and refuse to vacate them .. 

'..i.'he Defendants adrni tted tha t a lease was 
entered into in January 193 2 , but 6enied that i t \\'as 
superseded by a fresh v erbal l ease in the follovving 
June, v:hich they never signed. The r efusal t o res tore the 
huts and land are arunitled, and this a ct is deemed to be 
justif i ed by the fact 1:J1at the new lease \vas never agr eed 
upon or s igned. 'Jlhe Defendants contend that even i f the 
particulars of the summons are established , the Plaintiff 
would not be entitled to cancellation of the alleged 
agreement, but to an action for damages and/or an order 
of specific performances 

The Judicial Officer ordered that the verbal 
agreement as embodied in the memorandum be cancelled and that 
the Defendants be ejected. He came to the conclusion that 
the Plaintiff was entitled to damages but by consent the 
amount was not fixed pending a.ppea 1. 

It is n ecessary here to draw attention to the 
impropriety of not g iving a complete judgment, but to 
suh~it only an instalment for dispo sa l by this Court. 
In thi s case the Judicial Officer has given a definite 
finding that the Plaintiff is entitled to damage~· ~md 
should his finding be confirmed, it is conceiv able tha t 
wh en his award is made one or other of the part i es may be 
dissatisfied, resulting in a second appeal being noted 
with its consequent delays and duplication of costs ~ 

Against the judgment the Defend8~ts have 
appea l ed on the following grounds: -

(1) 

( 2 ) 

The onus of proving the DefBndants ' consent to 
the agreement sued on (it being an agr eement 
containing additional stipulations nga inst the 
interest of Defendants , not included in the 
agreement previously -8rrived at be t v..-een Pla i ~ tiff 
and Lefendant Lebese), rested on the Plajntiff. 

This onus was not discharged by the unsupported 
testimony of the r ecoll ections of' the only one of 
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Plaintiff's witnesses called . 

(3) The v.'eight of evidence, the probabilities and the 
Plaintiff' s neglect to submit more than one of her 
'Ni tnesses to the Court are against the Plaintiff 
and entitle the ~efendants to judgment. 

(4) Defendant Kikini was not proved to heve been a 
party to the alleged agreement sued on, there 
being no evidence whatever on record led by 
Plaintiff that he was ever a party thereto, or 
that Defendant,Lebese, was hi s duly appointed 
agent, On the contrary, the only evidence on 
record is the uncontradicted evidenc e led bv the 
Defendants t nat Kikini wasnev er a party to the 
contract nor was Lebese his agent. Kikini was, 
therefore, entitled to absolution from the 
instance. Further, without Kikini being a party 
to the contract sued on, the original agreement 
of January, 193 2 , stands and/or the agreement 
sued on is of no force or effect against either 
Defendant. 

(5) That in any case the breaches comolained of do not 
entitle the Plaintiff to an order-for ejectment 
and cancellation of t h e agreement. 

In view of the admissions on record, there are 
at this stage, two points to be determined, viz.:-

(a) Was the second lease entered into, and 
(b) If it was, then is the ?lain tiff entitled to 'Nhat 

she has asked for? 

It is corrrnon cause that a written lease was 
entered into in January 1932, and that the lease was to 
bmnd the parties for a period of five yearso The lease 
was reduced to writing and signed by the parties. Six 
months later steps were taken with n view to cancelling 
the original lease and substituting a new one , as it 
bec ame necessary to materially vary its items. Changes 
of a radica l character were to be rn~de and to judge by 
the evidence, there was a considerable amount of discussion . 
i•'T. Attorney va n Ni ekerk, who was act ing for both sides , 
s tatesthat eventually they agreed to the terms of the 
new lease, but the Defendant contends that he never 
consented to al l the terms and strenuously opposed them . 

Tge Nativ e Comni ssioner has preferred to 
believe ldr. van Ni ekerk rather than the Defendant for the 
reas ons that the value of the statement by a person of 
his professional status with his training and well ordered 
rr1ind , should be accepted . This Court does not feel 
called upon even to discuss i·.:!r. van Niekerk's rectitude 
and profession a l ability, but still the Court must judge 
according to the evidence and this eoes to show thGt 
Mro van Niekerk is a very busy mnn , that he clearly 
relied upon his memory Rnd when tested in this connnction 
his repli es were very inconclusiv e beca use he himself 
seemed to realise that he could not [J'ivc positive re!)lies 
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to many questions. 

. It is ?f course perfectly legitimate for the 
part1es to enter 1nto a new verbal lease and thus to 
cancel the original one, but it is essential that in crder 
that it should be valid the parties must have been in 
perfect agreement. · 

A perusal of the documents put in and the 
evidence given, satisfies the Court that the Plaintiff 

. desired a radical change in the pDsition, mainly to her 
advantage.. This involved the evacuation of the resi G.en t--
:ial huts, the erection by the Defendants .. of buildings ~!.n 
accordance with her wishes _and instructions within 12 
months from the 1st April, 1933; the breaking up of c ertain. 
land, and the increase of the rental. It is not un·· 
reasonable to conclude that the first lease was more 
favourable than the proposed second one to the Defendants 
and they held the definite advantage -seeing that the 
original lease was for a period of five years of which 
only six months had elapsed. It seems highly improbable 
that in such circumstances the Defendants would have been 
so ready as the Plaintiff would have the Court to believe, 
to enter into a new lease to their· disadvantage and 
vd thout certain safeguards \!jhich the .Uefendan t . v ery 
naturally and reasonably say he stipulated for. 

It is an indispensable element in a contrac t 
of the nature of the one in question that there shall be 
a complete consensus and tha t the a .3reement of eac h party 
to the contract should be unequivocal. In the opinion 
of this Court there is a strong doubt that the Defendan t s 
ever agreed to all the terms of the ne'fl.i lease. It is 
true that some clauses in the new lease· were agreed upon, 
l1he first Defendant, purporting to act on beho lf of ~~he 
co-Jefendant, denies that the important one c~nce11 ::.~ 1g: 
the or iginal lease VIe S accepted by him. This clRuse 
cannot be deemed to ipso facto have the effect of· 
rescinding the old l ease beca u se that was to be brought 
about in consequence of the desire on the part of the 
Plaintiff to v ary certain ot.her .vi tal clauses·~ 

As long as some o~ the terms of the new leos e 
were not definitely ag reed upon, it follows that the o thers 
;::ould not become opera tive inasmuch as the in tention wns 
to substitute a whol e n ew lease for the whole of the 
orie-ina l one. 'I'he var i ation s proposed were , as s toted, 
mor~ to thE~ advan t age of the Plaintiff than the lJef'en dan ts.,. _ 
and t h i s Court i s not prepared t o say that the new lease 
was agreed to~ in .-:'I ll i ts terms wi·th the consequent effect 
of ca ncelling the l ease en t ered into in January 1932 ~ 
and the Defendants shou l d ha ve b een g i v en the benefit of 
any doub t that existed . 

·rhe r esul t is that the Court comec to the 
conclusion that on the record, the verbal lease prep3red 
in ~rune 1932 , was never entered into and conse que ntly, the 

lea :~e . .• / 





lease of January 1932, must be h e l d to be bincing ror tne 
present. 

The preparation of the record f or which a 
former Ass ista.'1 t Native Cor.ndssioner, 3nd not the X a tiv 3 
Corrunic~ sioncr, must be held responsible, f all s short of 
·:.hat is required •. ,, fue exhibits have been \\~rongly 
lettered, causing ~nsiderable difficulty, and one 
exhibit ("Ftt) upon which a witness was examined was nev er 
put in and does not form part of the r ecord . 

The appeal is allowed ·with costs and the 
judgment l;) the Court below altered to one of absolution 
from the instance. vv.i t.h ,costs of suit. -.-.-.-.-,-

CASE N0:24. 
ELIZABEitl_N1§~K~Q~-~X __ vs~--~~§A1A N1SEKI· 

KOKSTAD, October, 1933. Dei"''ore R.D.E.Barry ~sauire, 
Presi§ent and {dessrs. D.S.Campbell and H. E .F.r,,Jhite met.:ber s 
of the i·J .A.C. (Cape and O.F.3. Provinces). 

(Appeal from the Court of Native CornElissioner iVIAT.f..~i'IbLE) . 

Marriage by Christian rites : Female partner
of customary union entered into durin g 
subsistence of a marriage by Christian rites 
of the man with another 1.voman, h n s no status 
and c annot claim accruals to her "hous e '~ 
even if her union r ega rded as a v a lid 
maiTiage; children of such customary union 
illegitima te. 

-:-:-:-:-:-

In thi s c c;se the Plaintiff (App e ll ant) claims 
a declaration of rights to certain six C:J ttl e , two hors es,, 
fifty sheep, one donkey and £2:16/- in cash . He r c 1 ·:) im 
is based on the grounds that she was m.?Jrr i e d to h er l a t e 
husband, Austin, by l\ative Cus tom during the s ubs i s t ence 
of a marriage by Christian rites bet·:. een her· -husb c:md an cl 
another woman. ~3he a lleges that she earned certa in 
stock whilst living as Austin ' s wife, and also bou~ht 
stock from grain reaped off l ands ollotted to h er house . 
The summons goes on to say that al thq.uc5h the Plain t i ff 
regarded her marriage as binding und e r custom (dowry had 
been p aid for her) it was ruled at a mag isteria l inquiry 
held under the provisions of Act 38 of 1927, tha t J;at iv e 
custom could not c:rpply and for the r eason s h e maintained 
that the stock earned by her, an d a l so th:: s tock pu r·c:1aGed 
or acquired with the proceeds ~f the gr o i n from t he londo 
allotted for her use a nd maintenonc e cto not b e l ong to 
Austin' s estate . 

The De fe ndant who hos bee n duly appo inted by the 
Native Cori"llTli ssioner to admini s t er Aus tin ' s estate , deni~s 
that Plaintiff earned stock a s a ll eged, S8ve as t o v·lwt 
was stated at th e inquiry . 1~ i s porti on of t he p:aa is 
quite meaningles s to thi s Court a s it i s not aw3 r e of 
Vlhat was sta t ed D t thAt en quiry, nor do the c ta tarn en ts 
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then made form part of the re cord 0 He d·2n::.cs th2 t. 
notwi ths t:3nding the Plaintiff 1 s cla im Q h e -:·.o'Jk : c ..-~s~s.s :::. on 
of the property~ sol:::l some end proposed t o dee: 1- ·~·· .L th it 
a ll as estate property, but on -':-he contl ... c.rv q t:t1-.. 
Plaintiff voluntarily gc;ve him possession ·~u1( t \.<:)-: :1e 
sold it vJi thout knowl edge o:f her 3lleg P. d c 2.a:l.rn t n ?1: ~ 
Defendant goes on to 2llege that : '4 

"(a) Plaintiff knev.1 her union \vi ~h the uece:1se0 
nwas unlawful, or 
"(b) If she had not known (which i s no t, u.dm:..tted) 
11 then ignornnc e of the law i s no exc u se: , ~· 

tti'hus iri either cF .. se (a or b), and ev en as sumi ng t h ,gt 
tll:e Plaintif'f d id in some way contribute tO'-ia r ds BC' :;tu i rine; 
the stock, while unlav,rfully living as ma n and v,' i fe vii t h 
the deceased, by cultivating his lc;r..ds the p::: oper ·vy held 
by and/or g iver: to ceceased a.s his own proper ·;:.y ar! d by 
mutual consent of deceased and ?lainti f f ) v.'as ccn~;:dere( 
as his, and Plaintiff cannot :1ovw' a vai::. herself o: ~1e:::-
alleged ignorance of law as to her s t a tus and / or r i .:ihts 
in property so acquired under such c ircumstances as 2. 

ground for claiming it after his death. 11'::!.n911 yJ the 
Defendant alleges that the property claime d -.vas .lC"Gua l ly 
delivered to Defendant "q.q .u , by Pla i ntiff' as ....'.J ~;t&te 
property and accepted by him as such and j_n t r1e r:ir cums -
:tances, and ignoranc e of l aw being no e xc use : the p:o
:perty now belong s to the estate by vi r tu e of su -:: 1~. 
deliveryo 11 

It i c~ cor.mon cause that, by consent, a ts.:TI?C'r:-J.::."y 
restraining interdict was granted p cr.c ing t he .:; ett,:T..~~rrent .. of 
the present claim by the Plaintiff f or a 0ec :ara~ion o~ 
rights in the proper t y in question.. ~ t the co.J.C2.t.;rion of 
the Plain tiff' ~.; evidence, wh ich i G a ll trwre i~~~ on recor d, 
the Assistant l~ntive Commi sion er g r an t ed Glbso~-~-c~o:! from 
the instance and against this judf)nent t he PJ.airrt.::<'i:· hJs 
appealed on the grounds that t he Pl a in t i ff ' s ev i c18nce 
is unrebutted and that th e 1 inding that t h e Plai~1t~.f~ 
entered into a union wi t h J:~ ustin a nd t hat she 'XB~~ re -::::1::-... ded 
by the Headman who had the allotment of lands by J.'.11T::.j.r. 
and by the P l aintiff herse lf as Au st:::.n ' s secor.d w.:.::a~ 
is contrary to l aw , but in a ny ev ent to m:tin t ::Jin 
consistency with such a finding h e shou ld hove a\·.ardec.i 
Plaintiff the usvfruct of the stock shG c:lair.w as he fjnds 
that Austin was entitled to the u sual serv i c es of a i''::.fc 
under Na. tiv e Custom, and v.rhi l st imposing the.se obl:.gr.:tio11s 
on Plaintiff denies her any of t he cus t vmary pri"~J:J.:!..egcs in 
so far as maintenance and suppor t are concer1~c1 ,. 

The app eal i s fur t h er based on the con tt~r,-r.,io:1 
that absolution . from the instanc e ono c~ 1ir11 for n. 
declaration of ri ght s without r equir i ng the Lroi'eor1 &n·::. 
to adduce evi~ence i n supoort of his rightG , is ir~eg0lor; 
that the judgment i s con t r a ry t o :Lov: a:-16 :-=~.u:a ins t 1 he 
weight of ev i der ce and tha t a r easonable Cisc1·et: ')1J ·.n. :..~ 
not exerc ised in r ega rd t o the p:r·ayer for nJ.ternnti·;c 
relief. 

It i s c l ear from the P l aint iff's orn"! 

~j ::a t<:'rn ent •.. / 
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stata~ent that, except for the donkey, the stock in 
question is either original stock or the increase of 
stock ac·quired from the proceeds of the two lands 
allotted for the maintenance of the Plaintiff and that 
the money is the proceeds of the sale of wool from sheep 
so acquired. IIer lack of l c;gal status is beyond question,. 
for she admits that she entered into a union with Austin 
and v.:i th the full knowledge that a :narriage by Christian 
or civil rights between him and another 'NOman subsisted. 
3he is thus not in the position of a wife~ notwithstanding 
the fact that dowry was paid for her. To appreciate this, 
any children she may have borne to Austin would be 
illegitima te (see S·e·o1 3 of Proclamation No. 142 of 1910). 

It would be contrary to morality and public 
policy to in any way recognise the Plaintiff's rights 
which rest on her contention that she was the second wife 
of Austin, or had rendered him services as such. As the 
two lands "~nere allotted for the support of the Plaintiff's 
house, it is incontestible that these lands could ever 
have been allotted to herself for her ovm personal and 
exclusive benefit, and of this she must have been well 
aware, seeing that s he contends she was regarded by the 
Headman as Austin!s wife and that both Austin and herself 
regarded their union as a marriage. 

The a llo trnen ts would have been made in the 
name of Austin, and the fact that there was no valid 
marriage betr,veen Austin and the Plaintiff cannot confer 
on the latter full and complete rights to U1e proceeds of 
the lands to the exclusion of the rights of Austin, which 
th€ administrator of his estate is justified in 
exercising. 

The c ase of the Plaintiff is in some re spects 
a hard one, but on the other hand she has of her o~n 
volition put herself in the pr edicament in wh ich she 
finds herself as she cannot now comolain that the absence 
of any rights as the wife of Austin'" excludes her from 
participating in Aust in's acquisitions while the illegal 
and :immoral union subsi s ted between them. 

The law as it stands has specifically attemp ted 
to safeguard the position of women married to a man by 
I~ative custom in the event of such a male entering into 
a civil marriage or marriage by Christian rites, but there 
is an en tire absence of any legal provision to protect 
women in the position of the Plaintiff, and the reasons 
for thi s ar e clear, ana so obvious as not to ne ed 
en urn era ti on. 

The Plain tiff has thus far been maintained by 
Austin out of the products of the l ands allott ed to him 
for the purpose, and the Plaintiff must be deemed to have 
no further rights in the lands and what they have hitherto 
produced by way of s tock acquired - seeing she was merely 
in the position of a concubine. 

That· being so , and i n view of the fact that 
the Defendant's status is not being challenged, there was 
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no need f or the J u d ici a l Officer to require th e 
Defendant to l ead or g iv e evidence or to gra nt alter~2 tiv e 
relief. 

In t his Court it was stated that t he Hes -::Jondent 
had abandoned his claim to the donkey in questi on . -

In the opinion of the Court this fact should 
not affect the question of costs, s ee ing that the 
Plaintiff (Appellant) has failed on her f9ain claim an d 
that the donkey formed only a very insignificant portion 
of the claim, 

The a pp ea 1 is dismissed with costs .. 
• • • ,. f • -.-.-.-,-.-.-

CASE fi0;25, 
BEFILE IvlHLOKO~ifAv-NCOBO I'": ~Ci,,(:;.:.,-~ni . .• 

KOKSTAD , October, 1933. Be for E~ .i-t .lJ. H • .;__.1 rr::r :::,s,_iuire ? 
President and 1'1essrs. D. S.Campbell and E . S . F . · ... lu.te 
members of the N,. A-.C• ( Cape ar1d C • .r<··. ;:i . 1-'rovince s) 

Na tive Custom - ,Juccession ~ ~lde s t i:legi ti.nate 
son of right h3nd ~i fe cannot succ e ed to 
great house in VTh i ch there i s no mel e i s s u:.:; 
a? ?gains~ e ~de s t l egit:i.m::: t·2 son of . the . 
R1ght 1tano .11fe who at f or;>;..:::, l :!! e e t2 ng o i · 
whole family was a ssig ned by hi s f3·~.hc~,, i n 
hi 8 lifetime? to Gr ea t ~ Touse and cs~' eec t o 
by the parties ana other me:nber3 of the fa~:lily 
present at the :meeting . 

(Appeal from the 0ourt of l~ativ e Corn.r:i .Jsioner 1,: t.li)r ere) . 

In thi s ca s e the ~la intiff (Aooe llant) cla i med 
as against the ~efendant (a) a d eclarailon of right s 
that he is the rightful heir of the l ate l ·~.hlokonyvva and 
as such entitled to t he una llotted stock of his f a ther . 
(b) An account of t he stock t akc:n by the lJefend ant i'rom 

lYl hlokonywa ' s es t a t e . 

'l1he d·,e; f c nc e se t up \V3S in effect th.3 t the 
Defendan t and n ot the .r·l a intiff i s th e he i l' to the ;ru~t 
House and ·chc re for r-~ -J-Jhe .F·la.inti f f ' s cla i m hai.J n o 
f'ound ;;. tion . 

It i.~ c o ::~;10n c a use tha t th e deceased h.3c1 four 
wive s or lmt ~3. In the Cr cat House ther·e w:.s no rn;_Jl~o. i 8s ue 
but or1ly daut;ht c;r s . l,he ri t(ht h an d \,· i fc box~ ~ t v1o so ns , 
the Plai r.. tiff :~n d the .Jcfendar! t - t he 1·· la in t i i'f be in~ t ~1 e 
e l der of tlle V. ;o . 

In ur g um. en t :;reat s t r·e :>s wac Ld.rl or j th e 
contention tha t un dE:: r l·;ot iv G Law i t w~1 s n o t c ompetent fo r 
Mhlokony~·: a to p ut a youn ·;er .son .'Js hci r j r1 thL. -.{ r- ~.;:..t t ous e 
and dis i nherit th e~ l J.cdnLiff - 1n eldur broth(~Y' - v:i L:1ot1t 
good csu s e , <-3 nd th :.. u::-:;uc:.:. l f o rm·Jli ti c;-3 ·JtL·tch iTJ r to ;uch 
an act . 
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In th .. : oro i n.:=u·y c ourse tr1e Pl aint i ff~ i f' 
l egitli1e t e , v.:c ulc1 hPV8 autom2tic2llv a ssumed th,: b.~i- .:>d~ 
to the est2 t e of' the ~::·eat I~ouse on"'hi:~ f8th er ' .s c\t."·-.··-:_rl ii·~ 
pr efer en ce to t he Lefend;:m t and this i s t hE: f· :::.~:l :!.c ti :·:' s 
contention. cut in t l"1 i s case e. meeting o:~· t}l·~ f~:;:;li ::.y 
was conve n ed .~~nd held by I·thlokonyv·;a, at ",hic·:-J. tht~ :;<:··::.i es 
·:·:er e pre:3ent as we ll as all the members of tn ,:; f·:.:::.i l v . 
i.:.. t thi ~:i m2c: tinc dhlol-;:onywa pleced c erto.i n of hi ·:: 3on:s 
j_n. ver iou .s houBes ;;o th2 t ea ch woul d h s v e sL ii:::.j_r . . .t 
this meeting; t oo; th8 ...Jefendaht was defi r.i t l' ::;_Y <T·-·~ . ..;:n.t
to the Grc:at ·1ou :-3e and the Plai n tiff to t hP. ~li.:~llt' :--.: .. ·, ~ • ,..,h ' . ' ., . . ., douse. 1 e rJroceedlngs vve r e recuc ed to 1·: I·1t::..:1.}; e~.··: -:>11 
parties .~cqu i osced .. No obj ect ion s v.1e r e r s i sec to t~i.A 
di spo.si ti ons mc:ds . TJ 1e appointments v-iers ~··ur-tncr 
concluded anC: rotifi ed by the Plain tiff and :Ue.~·ellc~~-. ~ 
both ki:Js i n2;;; th e h::md o f their :father. 

It j ~; contended by c ertain v;i tness e s the>. t they 
d id 110t construe thic:- :~;et. of ~.~hl okonyv~a to b3v,:_: the effect 
of' Ol~ st j_ng the Plaintiff, but it s eems illogic2l tna t ,; son 
should b e procla im ed as heir of the Great House and yet 
not t. o <::: njoy th (; rights and privileges of his h eirshi ,, , 
but tl·u t <1n o th~~.r son vvho was assigned to and ace eoted t!1e 
heirship of anothe.c hous e should have not only coilc l_;_p:~cr. t, 
but :_.:s in thi E; c~:.se, gr l:ater ~;ri vi l eges i n that hou 2-2 . 

~cw it is cle ar to this Court that Khlokony~~ 
did not set without reason when he publicly proclaimed the 
Dc :t\-;ndcmt as his heir to hi:3 Gr eat Eouse, f or i t. cm•::.!r·.:~r:.s 
that h~J alway f3 r .·.;gfirdcd the Pl~-1in tiff as i llegi Li~:w to. 
H~ n~rLul" r:J ll y c1~;~3ired to hnve his eldest legitimote son ns 
his gr e.~l t heir, but he provided for"tho other son" i.e. 
the Pl:.l:i.ntiff, by .s.:lotting to him his mother'e house 
(the right hHnd house) .. 

'l'his is not a case of disinhersion in th e orc':. i anry 
ace(; p t~1n c e of the term, but ro the:r Bn act by M nlol-:ony·::J 
to avoic1 the po .~;;:dbility of disputes aris ing between tl1G 
member~ of his family after his death by publicly 
assi~1ing a son to the gr eat house , seeing there wes no 
son born in that house. 

lhe gathering at v~hich the posi tion wr.:3 m~,d~.! 
clo~r ;.~::>P .nrs to lmve b een o formal one and the stRtus of 
the rcu~pcctive f:onn as pronounced by th~-~i r l'nthcr w:,s not 
only acqui(~scod in without demu~, but was s ealed by th8 
~olcmnity of th o ki :l~ ing of the fa the r's hand by the ~ens 
and n report of the o<.:currance mo d e to the chi t)f . ...··: .! 
decer.H3ed'{:: wives were also present at the mectin(s· t=•nd 
thr;y too :rrJ ia od no objection. 

'l'JH~ urr a ngenv:~nt med e in 1926 by ~·.1h lo kony\';o 'f'r,s 
never chall en~~d nor disturb ed and it is only afte r n i s 
dc~ath th.st the· ~~~_:; pellant has se t up his cl~im to be t.1 
heir. 

·,';hile: :.hi s Court a ;_;re~s that ()n heir can:1ot 1J,..: 
ousted from h~i. G po •. -;1 tion without good c ;:; usc anr1 ·:1i t··,oqt 
tlvj "•ppropri~1 tc forn;llitjes yc-!t , in this parti cul·lr ~ '·:•"' 1 
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the f ea tures are peculiar,for not only is t~e 
illegitimacy of the A~~el lant a factor. but there iJ ~~se 
the de f'ini t e appoin t rflent of the Respondent b;r his father 
as hi s heir i n t he Gr ea t House . 

Both parti es to the suit and all :.1.:.e mc:.1'-:ers 
of the fa mily hav ing accep t ed t he eippolntmen~ by the 
deceased, it i s t oo l ate now for th~ Aouelle~t to 
endeavour to nullify t he forma l instit~lion of the 
Defendant as he ir i n t he Great House (See Tinini Za.1 .. :Bza 
vs . Dennis P enn i ngton , IV N ~ AuC . 192/3)o 

In the op inion of the 2ourt the 1'Tat~ve 
Commi s sioner rightly conc luded that the .Appellant is not 
the heir of the Grea t Eouse and is not en t.i tle6 to the 
Great Hous e p r operty c l aimed. 

The appqa~ ~ s.a~cqr~ingly dismissed with costs. -.- .-. -. - .-.-,-
CASE N0:26, 

SI 1Y{ANQ!J_MQJ ~-=~=y~~~OTYI1.~-Q~12~Z;,_ ~ 
KOKSTAD 1 October, 1933 .. befo1,e R .,D ~ILBarry Esqr ~ , 
President , and ~essrs ~ D. S . Campbell and S.~.F.~nite 
member s of the N.h . C. ( ca,e & b~F . S~ Provinces). 

Dov,Ty cattle : Attach11ent of - .dona fide 
restoration of c on(juga2. rights by v~rife ·· ·~.ri t 
f o r a t tac hmen t of dowry cattJe p3ic by husb3nd 
s e t as ide when Court s3'l::.sfied that~ obedient 
to a. judgment of Ccurt, the v·ife ger.uinely 
tri ed to r es tore conjugal rights but o.iain 
l e f t her husband owi nJ to her further ill-
: tre<3 "tuent by him ~ 
Held, t ha t i n such circumstances the husband 
ca nn ot c l a i m t he return of his dowry .. 

(Appea.l from t he Court of Nativ e Commissioner r!l t .. F'rcrc.) 

On the 13 th_December:_,_1.~~~, the present 
Hespondent obtained a judgmer.t against the Appellc.mt in 
the Court of the Ka ti v e Comrniss ion er, Mount Frere, for 
the re turn of his wife or the dowry paid for her . 

There was no aDpc:a 1 agninst that judgm(~nt 0nd 
the wife r e t urned to her hu;.:;band in comolinnce with the 
order of Cour t , and lived INi th him DS his wife for some 
tim e . On t he ~~3rd.J:lS!_rc_]J_1~3~ (Sec tv.r. Lange' ~ letter of 
the 24th March 1933 ) she c-Jgain left him.} nll8ging further 

i 11-trca tmen t , a nd on the l21h_ft:.Qr i l_J-2-.3.~-'- .={es po:1de11 t 
issued a warran t for the attachment of the dowry paid by 
him. The Respondent admits that after hi.3 wif(~ lefL him 
he vi s ited her at her fother ' s kraal and there ~xercised 
his mar i t a l privileges up to the time of the issue: of the 
writ~ 

The Appellant has novJ appJ. ied to h111·~ t.li s 
warra nt set asic}e on the ground[; alleged in his 
app licat i on . 

There J ... / 
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There i s clear and admitted eTJic~ence that t he 
relations between husband and wi:fe have not been good 
and he admits that he has assaulted her on severer 
occasions. After the order of the Court the wife 
appears to ha.ve made up her mind to forgive her husband 
and her action in returning to him and remaining at his 
kraal for a period of over three months indicates a 
bona fide intention on her part to return to him. 
The woman now alleges further ill-treatment on the part 
of the husband- the fact that she allowed him marita l 
privileges up to the time of issue of the warrant seems 
to indicate that for some reason she was af~aid to live 
at his kraal. 

'l'he allegation for further ill-treatment after the 
order of Court is true, and if that was the reason for 
the wife's subsequent desertion, it would create a new 
cause of action. 

The facts of this case shew that the woman did 
comply with the order of the Court, and lived with her 
husband a reasonable time 9 that she left him ovling to 
the alleged additional acts of ill.,treatment and in the 
circumstances the husband was not justified in taking out 
the warrant of executiono 

The refusal of the annlication to set aside the 
writ is based mainly on the- concluding pag·~age in a 
letter written by the Appellant's Attorneys to the 
Plaintiff's Attorney as ~oll~s:-

uwe may mention further that your client is at 
11 liberty to issue writ at his pleasure • 11 

The Native Commissioner has concluded from this 
that the woman had no intention of returning to the 
Plaintiff, 

This Court is unable to take the same view for not 
only doe·s the whole history of the case suggest that the 
fault lies with the Plaintiff rather than with his wife, 
out in order to get at the true meaning of the letter, 
one should be guided by the context of the whole rather 
than one selected passage. A perusal of the letter 
shows that it.informs the Respondent's Attorney in very 
emphatic terms that··lthe woman had left the Plaintiff 
alleging that she had been again assaulted by him and 
that she had therefore left him justifiably and for good 
cause. Further, that the woman had lodged with the 
Police her complaint of the assault upon her. Then 
followed the lines quoted above? which, in the opinion of 
the Court would have amounted to a contradiction of the 
allegations contained in the same letter if accepted 
li t~rallyo 

The l etter was clearly intended to inform the 
Resp6ndent•s Attorney of the grounds upon whi ch his wife 
left him and that he could issue a writ i f he liked , 

but •.. / 
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but that the r espon-S ibility for do i!1 .:~ so '··,ou1(_: b-· :1~ 
after havins b een informed of th2 cir'CUII1S"tr-:1C'3 • .
vvhich the worn.a n had l eft her hus.band . 

1:-:'or these reasons the a8n licetj on siloul ·J tc_ ·· _ 
been allowed and the v:~c-i t set aside . Z1. ~ a:)p-2'"'1 i-:; 

> accordingly allowed v.' itr1 costs. 
-:-:-:-:--:-

UIVITA TA, October, 1933. Befo1·e R .-D . H . narry ...:..squire, 
~resident and ~essrs. ~.G. Lonsda le and A. G. 
McLoughlin members of the N .A.C. ( Ca-oe o~·: C ·.r·._JO 
Provinces). ~ 

0 . .,-,-, ' .. ... J 

Land - Sale: i-l.b'reement to sell l::mC h~ld unci '"= :-
Proclamation No.227 of 1898 canc el2. ed tmd inst. 2Jl'l2nt 
of purchase price ordered to be refunded on .d::..s-· 
repre sentation by the Defendant t hat l ~nd r2~i~t-red 
in his and not the name of his mi[.or son .. 
In~gr_~e.~.LJTIQ_r:a :_g_Q_g_tg__on_l~i6hEr S£0J.s. 

Heldt that failure by Defendan t, as a con,'S. ition prf'c(;C:;;nt 
to the sale, to c omply with 3ection 11 pf 
Proclama tion No. 196 of 1920 entitled thG Fl8intiff 
to regard the agreement to sell as void .snc th~ t th~: 
Plaintiff is entitled to hav e r estored to him th2 
instalment of the purchase price pa i d e 

!}el9...!fur:lth~r, thAt the Plaintiff is entitled to intl r·es t 
on such instalment from the date of morn v.:~z., 
date of payment~ 

(Appeal from the Court of Native Comrni ssioner L~IIKJ:_;:.:,) o 

In thi-s case the Plaintiff' (Respondent) t 
sued the Defendant for:-

(a) An order dec laring a contract of sa le oy t}h, 
Defendant to Plaintiff of Lot 121 (Ao O~F.5771) ~n~ 
agricultural allotment ;~- o. 155 ( A . O. F'.542) situ~-t-: J"; 

Bulube's Location, Buttervvorth, as nul l :~nc1 voic~ :Jb 
initio, and an order on the Defunc13J1 t to rep2y to t.~ _, 
Plaintiff the sum ~f i:3v p ?. i d on account of th3 pu:~~--d~ S•} 

or ice of £135 for t he t wo lot;.; , wi t h interest t~li-;1'<--un 
at 6% per annum from the da te of' sale to c1·:; t c of 
repayment. 
Al terna tiv ely ~ 

(b) For an order c a ncell in~ ~Jn<1 rc.;c in din,..'; tih~ i ,i 
contract of sa le and orderin~ the JJufe~d;_-nt tor;'-}, ·r (.tF! 

sum of £30 v'lith in te r est af3 ui,-;c:!.ot.~ec.l in pc-1rf ,.r- pr1 ~ J 

above. 
'l'h~ pnrticul.:Jr:_; o.t' t he c ln:L11 , 11•~0f~ t~1--;t o:& t)K 

9 th of April 1929 , the Defendan t ;:;old to t h(J ll·=dn.~jJ~' L11c 
two lots in q uestion for .C l 3b , r e9res0nt1n(: th~L 1 

the r egi s t er ed holder .. l'he lc.,ts wcr: t.o b· t ''.11 . ·,.J'"-.;.J 
to the PlG intiff'.~ s n Dwnbl Pton .-in:i . U11 t1·" 1 ,, 
April 1Sl29 the Plai n tiff :x; i r_i to t nr: l;!fn;.cl~l t .~.: "'l' 

deposit on acc ount of the p urcll., sc pric ~ ~,n{J I'l u id11· 
to obt3.in th ~ ne ce s.~.:.ry offici'11 f Uthorit~ .. .'er th 
transfer of the t'NO lots . l'ldn pcrmj .·.>]O!l 'r: [3 L· \ 

ob t ..... .:.nu: ... / 
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obt9 ined although the De fen dan t was fre<.~u en tl y pre::; :::'c~l 
thereto. 

The r::.a intiff go es on t o all ege tha t 
subsequent to the payment of the £30 he di s cov er ed thgt 
~he lots in question v.Jere registered not in the 
~efeiDldalrilt' s name, but in that of his minor son Col esbr.ti rn 
:t-ww.pozolo qJld that the Defendant had not the Do we r to 
sell the lots and has not obta ined the authoritv to do so. 
It is therefore contended firstly, th.gt the contract of 
sale is rmll_and Y.Qid aQ iilitio~. by r eason of th r.?. contract 
being in breach of the condition of the grants of the 
lots precedent to alienation or transfer thereof; and 
secondly, by reacon of the facts that the lots di d not 
belong to lJefendan t but to his minor son and tha t the 
Defendant had not observed the requirements of the l aw as 
laid inJections 11, 12 or 13 of Proclamation 196 of 1920 . 

Tnc summons avers that if the contract i s n ot 
void ab initio, then the r e fusal and neglect of t he 
Defendant for over three years to obta in the n ec es sary 
powers, autl1orities and cons ents enabling him t o c arr y out 
his obligations under the contract and his di s r egar d of 
such obliga tions and the non-deliv ery of occup c:;tion an d 
possession of the lots, entitle the Plaintiff t o r ee:;ard 
the contract as cancelled and re.:> cinded. 

The .iJefendant f j_ led a sp eci a l ple3 to t he 
effect that throughout the negoti a tion s h e ac t ed on bch0 lf 
of hir: minor son Col c; sbairn N:::n;1po z olo an d t ha t havins 
disclosed this fact to the Plaintiff , the a cti on should 
have been brought 2gainst Col esb a irn, a ssi s t ed by t he 
Defendant as Colesba irn' s gua r d i an. 

These allegations were de n i ed by t h e 
Plaintiff who contended that on the 12~h April 1920, 
wheq\ he paid.. £30 to the Defendant on accoun t o f t he 
purchase of both lots, the Defendant s till rt;presen t ed 
himself to be the owner and g ave the Pl ainti ff a r eceipt 
in ~3ixosa, 'Nhich being interpreted meant: "I S(~ l l my 
kr[lal site to ;\:ir. Lucas Jini for £135 (one hundred a nd 
thirty-five pounds sterling ): £ 135 

By c ash _ _ ~Q-. £1 05 C-~gd) 
Cole [',: omp ozo l o . 

It was n ea rly 7 months 0ft er the contract tho.t 
upon the remons trhnc e of hi s re l atives th~ D~fendant . 
disclosed the t r u e n ame of the gran t ee ano repented that 
the lots were h i s and hnd b een tra n s f erred to hi.J n~ill(~ 
from his son' s . Dur i ng t he period of 7 mont:1s the 
Defendant is all eged to have broken frequ0nt promisc::c; 
made to the 1-Jla i n t iff to 6(~t the IVI;..1Jistratc I s arprOV'·ll 
of the sale. \/"/hen t he d:i.sclosu r e wDs r11.qde lne I:l:··inti ff 
states h e there and then importuned th~~ lJ\~f't:md~1~1 t to .:.;o 
and see the l.'lag i s t rate , but thrJt he fcJllccL ltH3 

Plaintiff contends th&t under ~action 11(3) of 
Proclamation 19 6 of l92u , t he duty of dl~cidi.n:; if ·~ ~1.:-..... e 
of land h e l d under t1lt.; title of' t:..h~sG t··.·l~ lot~; is ~11 the 
interes t s of t he :ni nor lie;, upon the lo~-'l:~l·;trc"! Le i-ll1ll not. , 

3 s in .•. I 



• I 

... ·.·. 
.r 

·;, 

)j 
l .. 
'. 

. ~ ~·- . 

!, 

. .. ; .··. 

...... : : . 

·-·-· ': ·.. .., ....... 
. .. : .. .,.~ ... 

;•'\ 

'': 

:·.t 

• 

: ..... .- . . 
':.J·:: 

~ : r 

. . r. ·, 
.... ·.··,,1 :. 

, r ' ,·_ r .' ' . 

.} E 
··, .. ,_, 

. . . .. ~ ~ 
· •. l 

. '! 

• 

, r'}.: : 

... 
.. ,.,· 

• 



F-AGL7 0 . 

as in this case, on the Defendant, therefore such 
decision by the Magistrate is a condition orecedent to t he 
contract of sale. This ar~Jment is used as a r eply 
to the contention raised in the special plea.. The 
Plaintiff states he could not sue the minor assisted by 
his guardian as he would have had to aver in ~he 
summons that the action was in the interests of the minor 
as held by the Magistrate, whereas no such opinion had · 
been given by the Magistrate, whose inquiry a:1d decision 
amount to a condition precedent to the lawful sale of the 
allotments. The action, it is therefore maintained, 
waa rightly brought against the Defendant who sold the 
lanc1 in his own name, which he had no right to do or 
to receive a portion of the purchase price~ 

After evidence had been led the judiclal Officer 
overruled the special plea with costs. The Defendant's 

Attorney stated that his case was contained in ~hat 
portion of the plea which says that tr.e faiJure of the 
Plaintiff to fulfil his part of the contract j ust:ifies 
the Defendant in regarding the contract as broken, thus 
entitling him to retain the sum of £30, as and for 
compensation for Plaintiff's occupation of building J.ot 
l2l and as for damages sustained by Plaintiff 1 s breach of 
contract - the agreement being that payment be made before 
the consent of the Chief Magistrate was obtained. The 
Attorney asked for a ruling. and intimated that if the 
ruling was against him no further evidenc·e would be led. 

The Court below took the view that the contract 
entered into is in effect a contract with a suspensive 
condition - the condition being the consen~ of the Chief 
Magistrate in terms of Proclamation 227 of 1898, as 
amended; that such a contract requir-~s a fulfilment of 
the condition before it became of force and effect~ 
The Court also ruled that the claim of the Defendant to 
retain the £30 paid on account as compensation and 
damages amounted to a counterclaim, and that no 
judgment on it could be granted unless properly set up 
as such. As a result of these rulings no further 
evidence was led and judgment was entered for the 
Plaintiff with costs on the higher scale - the Court 
declaring the agreement between the Plaintiff and 
Defendant to be cancelled, the Defendant to repay the 
Plaintiff the sum of £30 with interest as prayed. 

A recapitulation of the alternative, or rather 
the main plea and the replication is not necessary to 
appreciate the portent of the judgment given as they are 
for the most part a repetition of the special plea and the 
reply it called forth. The contentions of the respective 
parties are sufficiently disclosed and tl-:9y amount to this · 
that each party accuses the other of a breach of 
contract. 

The appeal noted by the Defendant is based on 
the following grounds:-

( 1) That the dismissal of the plea is aga inst the 
weight ••• / 
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we i gh t of ev J.aenc e end contrary t o l aw in t ha t apr..r t f:::·o;-:1 t~:e 
orig inal agr eement the P l a in t i ff became a wa r e on t he ~6~~ 
October 1929 t hat the s al e was on beha l f of Co ~esbairn 2r:.c, 
did_n?t r~pudiate it, but h aving acqui esced t her ei n an a 
rat1f1 e d 1t, he i s bound t here by. 

(2) That the awar d of co s t s on t he higher s c r.le i s not 
justified a nd not i n t er ms of Or de r XXXI, 2 ( 3) . 

( 3) That on the ma.in claim the judgment is aga i nst t he 
weight of evidence, contrary to l aw and that the correc t 
judgment is one of absolution fro m the instance . 

(a) That t he s a le was not i n l aw void a b or1i;1ne or 
null an ( voic1 as a :leged in the particulars of t he clai :n , nor 
do the all egati ons , even if prov ed , g i ve ri s e t o an action 
for cancellation of the s a l e and fo r t he return of th <2 pu:':"c~:ase 
price. 

(b) Tha t t he agr eemen t of sale not be i ng null an~ 
void, or base d on fr a ud, the Pl a i nt i ff' s ac t ion shoul 0. h,s;ve been 
for specifi c pe r f orma nc e with an a l t ernativ e c l aim f or da 'Ila~-"' S . 
The Plaintiff is not enti t l ed to c l a im restituti o i n i nte{.:: rum . 

( c ) T'nat the r e i s a presumption in l aw t ha t t he 
purchse pri ce i s p ayabl e in cash and the Plain tiff has not 
r ebutted that pr esumption. That the Plair1ti ff a t no t i l!le, 
a s h e i s by l aw r e quired to do , t ender payment of t he ptr: .. chase 
price , e ither aga i ns t tra nsfer or otherwise . 

(d) That i n any even t judgmen t f o r i nter8s t fro:n tll~ 
12th Apr il 1929 , i s bad in l aw . 

(e) That t he .uefendan t' s c ontention be i ng born; out 
both by the evi den c e and the law , t he j udgrne n t shoul d hav · 
bee n for t he Defendant, or one of absolution fr·orn the ins t.:·nce . 

The case can best be understood by ~t:-~::>olvil:~ it in 
terms of t he elemen tary ess entia l s of an .agr eement of sF.le 
and purchase:-

(i ) Compe t ent par t i es ; (ii) L.,)ga l sub.j ect r:12tter of .~ ... 1" , 
p l us que stions of pric e and i dentity of obj ~ct or 
sale, which do not enter mater ia l ly into t :1 i " u; .~:i ... ·y. 

Dea ling with the f irst of these es~JenLi-:1.· -
we fin d thc:lt Defen dan t sta t es - hi.s ot her contcntio;..~: ; 'll. 

denials to the contrary notwi ths t.:~nding -

ur regarded t he ~;ite ond land a..; mine • .. •:h~ll l 01(' 
' 1it to J i n i I described it ~c my kr .a l 0itt").'' 

'l'h i ~· i s borne out by GXhi bit.:-; '' IJ J', ,.~" n. "I· ' f 
f ro m which it clearly emer ges th:;Jt at no tirne :Jil• .u~l'or; r1·n~t 
hims e l f r egard h i s posi t ion in th~ mntter as other than t~~. t 
of t he owner of t he l ot i n ~1uestion anc] ns princip;:1l 5t. Lh·~ 
agr eem ent. His po.'J i tion accords~"'ully vi t.!'l tl1e c.;on t~-·n Lin11 jet 
up by the Pl aint i ff an{i his wi tne~s tho t he d .t1 l t ",.it 
Defendant a.s principal . !·~ven '':hen ch:.1llen~0d by his 

r e 1 a t i v e . -: • . . / 
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relat~ves as to his ownership, the solution i s r;ot a 
nova.t:Lon but a family arrangement to re-transfer the 1:-3::~ to 
his (De fen dan t 1 s) own name. · 

This finding dispose not only of t he spec i 2l pleg 
which was rightly overruled, but the subsidiary i ssues of sele 
by an agent; of the powers, etc. of a guardi an and of trl? t of 
novation. 

The next essential, that of the l egality of t:1e 
s~bject matter ~f the sale, clarifies the remai r. i ng aspect 
or the case. .t'rom the record it apDears tha t the kro.al si te 
and land in question are situate in the district of Butt er·,.or th 
and are held under the orovisions of Proclamati on 1\o . 227 of 
1898, as amended by Proclamation 196 of 1920, under conditi ons 
including a prohibition of alienation or trans fer \';i thout the 
consent of the Chief 1\Jlagistrate of the Transkei an Terri tor ies 
first had and obtained. In his plea Defendant admi t s ti~ i s 
condition and contends that he had the right "to negotiate the 
sale and transfer whi.£h~g_ulQ__Q.§......§ubiect to the con~.t....9.f_~he 
Chief Magistrate. He would in any event become acquainted-· .... 
vJi th this condition when transferring the site to his son's 
name as alleged. He states explicitly in reply to the 
Assistant Native Commissioner: 

"I knew the matter had to go thro' the ~.'~ag is tr.~te. 11 

For the purpose of this case it i s suffici en t 
to note that the site and land were capable of sale, even on 
behalf of the mi_nor 1 subject again to a f~rther cond ition of 
approval by the 1Vlag~s tra te. ( Proclamat1on 196 of 1920) . 
Moreover, it is irrmaterial whether Defendant knew this or 
not - the legal possibility of sale is clear. 

Viewing the case against thi s back ground, the 
contention of the Plaintiff and his witness i s fully 
substantiated by the evidence and the probabiliti es th~t he , 
the Plaintiff, insis ted from the very outset, that the 
nec·essary consent - of the authorities be obtained through the 
I·i!agistrate, - the offi cia.l regarded by both pa rti es as the 
proper agent for the s ervice. Plaintiff's v.ri tnes s , Ivlali \'.:a , 
also explains that thics question of consent wns the mai n 
point in Plaintiff's attitude. 

It is most significant that Defend~1t 
attempted to deny this aspect of the case: "Notldng .w:~s 
mentioned about the Magistrate' s consent.. He did not CJCk 
me on the first day to go to the Magistrate. He h a·s never 
asked me to go to the Magi strate. 11 Hi s witne ss Boger 
l'~ompozo lo supports him, but both Qoli ancl I saac say that 
the Plaintiff did ask De:fendan t to g o with him· to the 
MT.:~ gi strate - thus be a ring out Plaintiff • s version. 

Th i s question of consent eoeG to the very 
root o f' the case. It ha~ been r:ightly r egarded by the 
Assistant Native Commis sioner as a suspe nsive condition in 
the ae:,rreement for it i s apparent thot in the event of ,Q 

refusal of the de sired preliminary consent ther e could b~ 
no sale at all. '· 
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:x or vvould the agreement crystalise into a 
contract until the condition had been fulfill ed (III 
Maasdorp p.l38). Now this condition has admittedly not 
been fulfilled by Defendant for the reason that he would 
appear to have insisted on full payment before gettiDg that 
consent (Evidence of ~'vla liwa, Qoli and Isaac). Until it 
was fulfilled, there was no contract and Defendant could not 
legally dernam payment in the absence of another susnensive 
condition to that effect which has not been proved . · 

The evidence of the Plaintiff and his v;i tness is 
definitely to the contrary and the Court sees no reas on to 
doubt their credibility. On the other hand, it i s very 
evident from the instances enumerated above that Defendant is 
a person who is not worthy of belief on his ov,;n showing and 
that of his own witnesses. 

The sale having failed for lack of formality due 
to the attitude of the Defendant, the Plaintiff is entitled 
to recover the deposit paid. (Mackeurtan "Law of Sale of 
Goods in South Africa," pp. 316-7. See also Rubin vs. Botha 
A.D. p.583 on the general principle). Plaintiff is 
entitled to the return of the money paid with interest (ibid 
p.339) from date of mora, viz. from the da.te of payment to 
De fen dan t of the money. 

Coming to the question of' costs: the case 
presented considerable difficulty and was made more 
c omplicatea by the voluminous pleadings and subtle issues 
~aised. In the opinion of the Court the Judicial Officer 
exercised his oiscretion judic ially and reasonably in 
allowing the Plaintiff costs on the higher scale. 

In this Court the Respondent's Attorney had 
apnlied for costs of appeal on the higher scale. The 
position having been cleared by the exceedingly able and 
well reasoned judgment of the Assistant Native Corrmiss ioner ~ 
the issues in this Court were simplified to. such an extent 
that an order of costs of appe al on the higher scale is not 
warranted. 

The appeal i s dismissed VJith costs :. 

. . . . . . -.-.-.-.- ..... -

MNGOMA FETUMANI v 

UMTATA, October, 1933. Before R.D.H.Barry Esquire, 
President and Mes srs . E.G.Lonsdale and AoG. McLoughlin 
members of the N.A.C. ( Cape & O.F.S. Provinceu). 

Pondo custom: Payment of further c10'.'v ry by 
husban d of ngena union: Dow eri e3 of' ;i r : r. bO!'n 
of such union claimoble from the i r rrwth~ r· ~ 
father or his heir , less isondlo fees. 

(Appeal fro m the Court of I'iative Commissi oner NG(~ELENI). 

The· ••• / 
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PAG:~ 74. 

The Plaintiff (Appellant) \'/ho is admi tt~d to b-3 
the heir of his g randfather, Komagushe, claims from the 
Defendant six cat tle or their value, being the do•:ry rec eiv ed 
by the DefendaYJ. t for a girl born to I'iomagu.she 's i·:idm· .. , 
i:~andanya, 

Against an absolution judgment an appeal has b2en 
noted on the facts and cone lusi ons of Native La v: ~nxS cus to:n . 

It is common cause (a) that rdandanya gave birth 
to two girls,· r::tornbi and Sebenzana, of ·~:;horn r:omo.gu.she l'Jn s 
not the natural father. (b). That both these girls v.r~rc 
brought up at the Defendant's kraal. (c) That ne g.:.ve 
both in marriage, receiving ten catt l e as dm'-<r:r for :~;to· i-:,i 
and six for Sebenzana. (d) ·rr1at of the ten c0 ttle p.s i c: .fo~· 
l\tornbi, five are in the possession of the Flair .. tiff [nj ~ ... ive 
are held by the Defendant. 

The Plaintiff contends thet after _:oma;;u_;he 1
-> 

death, Mandanya was ngenaed by Jike as a resu:t of ','hicb :.h.:; 
two girls were born. He states tha t he received the 
whole of the dowry, t en cattle for Ntombi , but r~tuy·r.cd ~'ive 
of these to the D0fenda11 t, representing t1.·:o i .::ondl:J bcG:~ ts 
r._ nd three as dmvry in Pespect of the ngena union. 

On the :J.ther hand, the 1Jefendan t alleges th3.t 
no ngena union vvas effectecl between Jike and i':landanya, but 
that the two giPls were born as the result of intercourse 
v.:i th one Dinana. As regards the divided dm·1ry of ~~tombi , 
he states that without admitting liability, but in order to 
settle the d ispute as to the ov1nership of the girls , he 
offered to return th e dov:ry paid for his sister by i~omagushe . 

The ~~ative Comnissi oner states that, ex facie , 
ea.ch of the versions is as probable as the other, an6 he 
therefore entered an absolution judgment. 

Tr1si Court is, hov·:ever, of' opinion that on the 
evidence and probabilities, the Plaintiff ha.s fully 
established his contention that the t'so girls in --1uestion are 
the issue of a n ngena union between Nomagus:ne ' s widow 3nd 
Jike. 

Jike is a younger brother of the late 
[,Toma.gushe and lived at his krr-;al . It would be n3tur:~l that 
h e should be the one to raise seed to his brother . 

The gir l l~tombi went through the In tonti 3n i 
rite at l'iomagushe 1 s kraal and the mere fact thn t shl! and her 
sister live d wi t.'l1 her mother at the Defer.dm~ t ' s kr~wl c1oes 
not nullify the Plaintiff's righ t~j in the girls . 

The version of the 1Jefcndnnt i.s no v.;ide o1' the 
probabilities that the Court is unable to t.{ivc credence to 
it. The Defendant states that he volunt:Jrily paicl 
Plaintiff fi ve cattle out of IJtombi ' ~; dowry to stop the 
d i spu t e about the girls . It is [llmost unbeli "'V abl e th'1t n 
native would give away five cattle unneccssDrily , eGpcci:lly 
as in this case the Leftmdant himself st.Jtc!.; thnt ..... tndm.y.'1 
he1d born tvJins to Jljomagushc , in V.'hich cfrcum~>tanccn the 
j, laintiff could rwve had no po0sible clnim for the re Lu1·n of 
dowry poid by Nomagu.she for hi: wtfe. un the oth~r h~mn, 
the .Plaintiff denied the birth of tlY.:! t wi ns cmc he v.ould tl1u.· 
ha v e been entitled to the whole oov.ry , ler;s i.:.:;onc1lo fc-3r . 

f1 ~ 0 0 . / 
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'The Plaintiff's exp::. anaticn of t he divi sior: of 
r·.; tombi 1 s dovvry i s t he more probobl c one. Ee st!j t ss t~. ~. t 

he pa id t vio cattle as i sond l o f ees a:1c~ three 8.s e o··~ T'Y i :: 
respect of t he ngena uni on . TI1 i s would , in the opi~ion 
of the Na tiv e Assessors , be in a ccordance v·ii tl .t cw..;ton for, 
on the circum:J t an ces of t he case b e ing put to t hem, they 
stated:-

"An ngena hu 0ban d coulcJ pay as many as t i1ree C3tt:2.e 
if the \"·Oman s t oys a t the kraal. I f the d e c eas'~~d 

is the eldes t son and t he ngen a hus b gnd comes ne~t 
to hi :n , then t ht3 ngen .:i husband c all s the son~3 of· tl1e 
ngena union th e younger .:.;ons o~· h i s b~cother. If 2n 

elder br-other ngenas, then catt l e v'ould b e ~08i~ to 
keep the v1orrtan at t he kr aal . As l ong G;.s 1.112 
·.vomen has born children , covfi."Y i ~> paid for· tr1 :·; r,.: ne 
union so that tth~ cl m·vr ie.s of the dDU6i1ter s c2n co:·;J.e 
to the kr~1 al . :r;'urther doc.•:ry for the ng .:.:n::-1 un:: 0:1 
coulc be pa i cl to strengthen the union. .L{-Lt; r;;_ser.a 
hu:; b.:?nd v.;ou ld pay mor e clowry, .see ing thr-: 'i'JOZJ.an 

bore children . 11 

There is also t he uncontradicted s t a t sr;wn t of th. ~ 

Plaintiff thc:tt 'ilhen the f iv e cattle passed, the t;ir l cr.oe 
and stayed vti th him for :;everal years, th c:n returned to 
.uefendaYl t and g ot marr i ed o 

The a.nDeal will thC:refore be a llovJed il-1i th costs ~rnc 
the judgm2nt- in the Court below altered to read: 

;,'Judgment for .Plaintiff as prayed vvi th costs of 
suit. 11 

--:-~-:-:-:-: -:-

U~.lTATA , October, 19.13 . Before R . :D .. }~ • .Garry Esqu i re, 
Pr·es i den t a nd Messr s o ~ .G .. Lonsda l e and A . G. McLoughl i n 
members of the K.A.C. ( C<Jpe & O.F.J. Provinces) .. 

Pondornisi cust om - Suc ce~;si on: Tile h(dP born in 
the Hight Hand House succeeds also to the h~ir 
:ship i n the Great House as agnin~: t a. postJ1tr10u~ 
illegitimate son born by t :-le Grc!~:)t '.'life- even 
if the l atter was born at the Gr·..,a t House .. <.r ' :·1: . 

(Appeal from the Court of Nn tive Co1:-1missioner r;.JQLO o) 

In thi;.; case the :Joint to be (rr;cicled is '>.1lOlh.:r 
the first .Ylaintiff or the TJefendcmt i s , accc,.6in~-; Lo 
1-'ondomi si custor:t, thr~ heir in tt.r_~ i]rr_3 t Hous~ of the .L·rtA.! 
Vapi Shinta . 

Fror,l th e record it 2m0r0e[; th;J t th8 l.'"l L:.: V ;·rd. 
had t v; o hou8es ; that thr.~ .!Jefend[-lnt i.; uv~ 'Jc1mittc' h\::i.• j i 

the Hight Hand House , and tliDt th(~ first Plrd.ntii'f i;; ·l-~~· 

only male child born to the widovJ o ... · tlY lir•:ot J:oune . 





.C'he Nst.ive Corrr;:issioner has found that this child 
vws born some two yecrs after the death of the late Va:Ji 
and this Court sees no reason to take a di~erent view. 
It is co:nmon ceuse th.s t the first F'lainti ff was born at 
Vapi 1 s Great .tCr8al. 

The 1Jativ e Corr.rn issioner found himself unable to 
decide whether the firs t Plaintiff could, in Native Law 
and custom claim to be heir to the estotR of the late Veui 
in the Great House, and gave judgment of absolution fro rrt 
the instance. 

;U1e Plaintiffs have now appealed on the ground 
that, according to :t-~ative Law an d Custom, the Plaintiff is 
the heir of the late V a pi in t11e Great flous e, v:hether he 
(Plaintiff) , be a posthumous or "a picked up" child, 
inasmuch as h e (Plaintiff) is the sol e male child of the 
l.:Jte Vapi' s Great \Jife , iVlangv.ranya, v.?ho gave birth to him 
at the late Vapi 's Great Kraal ~ 

It i.:.> agreed that the \'lhole case hinges upon t h e 
point as to 1Nhe ther the Plaintiff or tr1e Defendant i s t he 
heir to the l ate Vapi. Tne circumstances of the case 
having been expl::dned to the follov~'ing n.ssessors, four of 
whom are of the Pondomisi tribe: 

(1) Din[iezv:eni i1lbobela; (2) Qunqu llikondv:eni; C3J l'~d~~vu 
~ubase; (4) Tc.bankulu l'lihlontlo; (5) Nongonwan a 
<:J iyajiya and Candilanga 1v·akaula, they stnte una ni rnou s ly: 

".A .. cc ord i ng to ?ondomi si custom a child born after 
the death of the kr[·l81 head and born at the kr :. al, 
under illegitimate con~itions, is just like ~ 
wild eat thc:1 t eats up the fowls - and if it i 3 

found in the fowl -hous e it is killed. 

11 Ihere is the right hand son born of th e blood . 

"'The son (the Plclint iff) may be born of' the Grt::8 t 
liouse, but he c0nnc:t inherit at t:1e :..Creal." 

'lh; Co'Jrt .sees no re~ son to Lal<e a diff er ent 
view of this ~xpression of' 1\:=; tiv e Custom on the p oint, 
especially in vi ew of the f act t ha t the fir s t Plai ntiff L .. ~ 
not the issue of an ngena uni on, a nd that the ngeno cus tom 
obtains in the }'ondorni s i tribe . 1: .. orc ov er, the CAttle i n 
question hDve b een r ~ ~ s t.ored to the vre e t Hou s e • 

.. hr;:~ anneal i f> ;1l:owed \ 'i i th c osts and t he 
judgment in the :.;o urt' b e low Dl t tjr \:!d to r ead : 

"J.uc:ement fm' thr..:: .J(~i'·:mdr.1n t with ca_;tc of ~-~u i t 
the .uefer.dan t i ~; 'lec l ar.·d t o b e the hcdr i n t tt' 

:.""r ·nt aouse of the lc-ttl] V;:::p i .3h inta ." 

. . . . . .. -.-.-.-. - .-.-.-
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The Appellant's Attorney therefore ap~li8C 
the Summons by striking ou"': of the c lai:n the 
"five head of cattl Ef.J>r their v2lue u. A 
this appl:.cation was/served and ar~l.lYaent on 
point r.::lised was proceeded with, 

In the o-oini on of this Court this 
application must be refus .::;d inasmuch as it ·:;ould c:l ter 
the whole ground of action, and i f it we r e aJ.::..owed 
then the Respondent would reasonably be e~ti tled to bs 
allowed to file Et fresh plea, and the A9pe llant mi[ht 
then desire to file a replicat ion .. Woreovcr, t he 
Court has c ome to the conclusion that. the 2v i dence 
does not support the allegation of adultery; so that 
no object is to be gained by amenci ng th e .:;;uLtJI~ons, 
Furthermore, the a lteration o::..'"' t he conver.:;ior. of tne 
claim at thi s 3tage fro rr1 one based o-:1 Native La\: to 
an action arising under the C01nnon Law, :nig!-Lt t~sv2 L.he 
effect of rend (;ring certaiE passages of tnc recorded 
evidence inadmissible. 

'i'l:is Court does not fr.:el callc:!d upor: to dc:tl 
vlith the legal i ss ue in th e contention thr-t the .?lair.tiff's 
ma rriage being one t:r-..,~Christian rites, he canr}ot cloi1:~ 
damages on the basis recog nised by l'iat.ive Lav: :;ne custo:r . • 

On the fac t.s the Court has come to the 
conclusion that the judgment in the Court b~low should 
not be disturbed,and it therefore mGkes no diffe:-ence 
whether the marricge is by C:hro i s tian rites or by I-~a ti·/e 
Custom if the corm~lission of' the adultery is not 
proved. 

Coming to the question of c o..; tt>" ·:.nil e 
the absence of notice by the Respondel) t to r.1 ~se the new 
point of lav~ in nrgument hac grc.!r.·tJ y·lnconvu::-!l(!:lced 
both the Court and the ~\ppellent ' s Attorney~ t!1crc h:Js 
been no actual increase in the costs of hc.Jrin.C the 
appeal, a nd this 2ourt doe3 not thercfor(J f~el ,justir'iec'l 
in penalising th E:: succes::>ful Re~po11dent. 

The appeal is disr'!'li s:->cd wit.h costs . 

-:-:-:-:-:-:-:-:-:- : -
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