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DU:RBA.i"i o lOth January? 1933. Before }LC. Lugg 7 Esq. 9 President 9 
Native Divorce Court. 

Marriage by Christian rites - Law 46 91887(N) - Extra territorial 
Natives - Necessity for lic ence - Law 14 1 18E8 (N) - "Natives of 
this Colony. 11 

HO NATIV~ Ii'ALLING WITHIN TEE DEFINITION OF SECTION 1 
OF LA\V 14? 1888) AND N·oT EXEUPTED FROM THE OP3RJ'l.TION OF NATIVE 
LA1J 7 I;,Ay CONTRACT A CE~-aSTIAN NJ\.RniAGE I F NATAL IN Af-fi CIRCUM­
STANC::GS UNL~SS A LI C~J:'.TC:L UN:UER LA,! 46 9 1887 9 IS FIRST HAD Al\TD 
OBTAI NED. 

The parties are Natives subject to Native law and 
have been resident in Durba.Il for a number of years. Plaintiff 
ori(j inally came from the Transvaal and Defendant from the 
Orange Free State where they are still respectively domiciled. 

They state that in 1929 they applied to the Magistrate 9 
Durban , for a licence to be married by Christian rites in 
ac cordance with Law 46 9 1887? but were informed that as they 
were not domiciled in Natal a licence could not be issued to 
thetl1 but the.t they were at liberty to approach a Native Minister 
to be married in the ordinary way. Acting on this advice they 
went to the Rev. l!Isimang 9 a Native Minister of Durban (since 
deceased) and after publication of banns were married by him on 
the 15th October of that year. 

The parties have since fallen out 9 and Plaintiff seeks 
to have the union annulled on the [ rounds that the marriage was 
null and void because of not having been solenmized under cover 
of a licence as required by Se ction 7 of Lw~ 46 7 1887. 

Law 46? 1837 j as shown by the prearable 9 was enacted 
for the ex_press purpose of regulatin[~ the marriage of Natives 
by Christian rit2s in Natal 7 and provides for the observance 
of certa in fori11ali ti es which must be co~nplied vri th by the parties 
before they can be married. 

Section 1 provides amongst other things? that "on and 
after th 2 comin~ into force of this Law 9 it shall and may be 
lav,iful for any of th-~.-l'I?-_t~.Y:~_S' .. g_f_. .~P.t~. __ C_<2.J:.9.P...Y. who may be desirous 
of being joined together in matrimony b~r Christian rites to be 
married under the provisions of Ordinru1ce No. 17, 1846 9 entitled 
'Ordinance to amend the Law Pegulating marria[;es 'Ni thin the 
District of Natal' 9 subject? . however 9 to the special provisions 

thereinafter set forth 9 etc." 9 v1hilst Section 2 en§,cts that any 
Natives desirous of being so married shall apply to the Magis­
trate of the Division or county in which :t.f?._e_y: __ _0T __ t.f~.e_ .. i_l.'.l~.'?..~.ld_e_q 
RF-i4~--I~~iq,~ for a licence? and be required to furnish and 
declare to the correctness of certain particulars to be set out 
in schedule A of the law, before such licence can be granted. 

Section 5 provides that the consent of the father or 
guardian must also be obtained before the issue of a licence? 
and where from certain causes such consent cannot be cbtai1:.ed9 
the p2~rties li1ay :petition the Governor. 

Section •.•.... 
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Section 7 provic:e.s that i t shall not be competent or 
J:.§.w:Q~~- for any Na.t:i.ve.s? one or both of rrhora may be- -subJec"t~ to 
native law~ to be uaj_'ried by Gilr i stia'1 rite s unlesc t:l1e licence 
is first had and obtained? E\.11<3. ~::iec t~._on 8 c1ec lares that it shall 
not be competent or lavrful fol'' anu Einister of the Christian 
religion~to--·~soi_e.r.rJ1iz·e·· 1:ii8:t r; i rwny bet-vJeen such Na.tives except upon 
the production of the lic f~nce. 

In view o:t' the words "Es_i~y_e_9_gf ___ tJ~~-S. .. _G..9):.9J~Y: 11 occurring 
in ~ection 1 of the Oi'dinance~ the question naturally arises as 
to v:1e·Gwr tl1is lavr ap~)lies to Natives domiciled else,Nhere than 
in Natal~ but a c;_efinite ansvrer is to be found in Section l of 
Lavi 111 7 1888 ~ VITh ich provides that whenever the words 11 ~l~i_i__ye 11 

or 11 ~~?!::~·_iye_s __ o_:( .!)1J.E?~_C.gJ:g_:q;y: 11 are used in any law they shall be 
taken to include and to have included any meraber of the abori­
zinal races of' Africa south of the Equator~ and as the parties 
fall within this definition it follows that they must be subject 
to the provisions of Law 46? 1837. 

As the tenor of the enactment, especially Sections 
7 a..nd 8 of this Law 7 are peremptor~r in chai'<1.cter and render 
marria~;e s unlawful unless contl"ac ted unc~ er tl.1e authority of a 
licence? I must h old 7 although somevrhat relucta11tly 7 that the 
union entered into bv the 'f')aj_"'ties was null and void. It follovvs 
ths.t no Native fallin,s- 1.1T it~1in the definition of Section l of 
Law l 4 J l888J o.nd not exernlJted frou the o :~Jel"'atim1 of native law? 
may contract a Ch~ci.c:Jtian ua:criage in Natal in any circurnsta..nces 
unless a licence under La:vr 4GJ 1887? is first had and obtained. 

No:i." to r~1y mind c aJ1 the irregularity be cured by Act 
20 7 1913. Thi s Ac t ? as the title rea.ds ~ was l)as sed in order 
11 to amencl the l m,,7 in f orc e in the several Provinces of the Union 
relating to l.Iarri t1.ge by Banns and to provide that erroneous 
interpretation of or accidental default in coE1plying with the 
l avr relating to the publicat ion of banns shall not inva lidate 
marria.ges othervrise validly s oleru1ized be f ore or after tJ.1e 
comr.1encernent of this Act. 11 

La\r 46? 1887 J is not a la~q re latin~~ to marriage by 
ba:1J.'lS hut an enactment passed f or the expre ss purpose ( subject 
to c ert8.in conditions) of enabling Natives to contract Chris tian 
mari"ia3es under the ordinance of 1346? but nmrhere a re banns 
referred to. Consequently their publication as an antecedent 
r equ i s ite to a ~narria~e are not nec es .sary althouzh this is often 
done. 

As the parties were not licensed under Section 2 it was 
not permissible for them t o contrac t a marr i age under Ordinance 
17 ') l n46 7 so thut they were not ms.rried under any rec ognised l aw 
at a ll. 

Tl1:Ls decision \l'lill 7 vrithout doubt ? affect the va.lidity 
of quite a nurabel" of unions contracted in siuilar circumstances 
in He .. tal 7 but it should b e ~! o ss ible f or the partie s to rectify 
ma tters by ei t:1cr applyin~s· :Cor a lic ence vJ"here they are in a 
position to comply VI i th Section 2 f or the solerm1ization of the 
union un.cJ.e r its authority~ or failin3 this 7 by contracting a 
marria.ge in t he ir ? Tovinc e or domi cile. 

CASE . o ••• • 
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.GA.S_:El. _1'{.0_: _____ 2. • 

DUPJ3AN. 16th January 1 1 833. Before H. C. Lugg? Esq.? President? 
Messrs. F .H. C. Behrwcum and C. 3. Vvilliams? Members of Court. 

InhGr.::l_tance a11d Sv.ccession - Connnoner? Zululand -
Ri ght to appoint chief \'life - Gu.arC5anship - Rule 24? Native 
Commissioner's Court - Curator ad litem. 

1vliTH COM:i\10N~HS THE FIRST \ JIFE TAKi~lJ IN MARRIAGE IS 
Tl-i.~ ~TICOGNIS"~:;J CHIEF \liFE? BUT IN ZULULi~ND? AS DISTINGUISHED 
F'ROT,,I NATAL? COfuTI11IONERS :II;NJOYED THE RIGHT TO APPOINT A CHIEF WIFE 
UNTIL rrHE l,TE"~J CODE CANC~ I NTO OPERATION Ol'T THE lst NOVEMB~R? 1932. 

The late Zibezvvile Nge:na? who died in 1926? had three 
wives and was a coEJ.moner. 

Res :)ondent is the eldest son of the first wife and 
Appellant the- only son of the third vvife. 

Six sons v:re re born to t he first wife? three daughters 
to the second wife and four daughters and Appe llant to the 
third . 

Respondent claimed a beast or its v a.lue £5 to replace 
an animal paid as damar~es on the seduction of a daughter born 
to the second Hife and alleged to have been slaughtered by 
Appellant 1 s guardic..n Hkc.sa? and. eleven head of lobolo catt le 
received by A~::;pellant on the 88J•1e vv oman but to which he as 
general heir? a l s o laid. clai111. It vrill thus be observed that 
the one cla i m i s a'3ainst tl1e guardian personally and the other 
against Appella11t and the.t the l e.t t er involves a d i s)ute over 
the heirship to the estate of late Zibezwile . 

Appellant i s still a child but is represented by his 
paternal cousin the said Nkasa. Ukasa denied having slaughtered 
the ox and the second claim was r esisted on the g rounc1s that 
Appellant's mother had been elevated to the p osition of chief 
v-rife at the time of her marriage? thereby inheriting all the 
property attaching to the second house ow in.:?; to the a bsence of 
male i ssue therein . 

Vli th commoners the first wife taken in marria[Se is 
the recog nised chief vr ife? but in Zululand? as d i s tinsuished 
from Natal ? cornmoners enjoyed the right to appoint a chief wife 
until the nevr Code c ame into opera tion on the 1st Nov ember last. 
Under the old Cod e of 18 7 8 (sec. 22 )? which wa s in force in 
Zululanc1 until repeal ed by the Native Administration Ac t on the 
lst Janua.ry? 1 929 7 the first wife vvas presumed t o be the chief 
wife. Consequently the onus we.s on App ellant to show that this 
special status had. been conferred upon his mother. It follows 
that in order to decide the dispute it becomes necessary to 
ascertain and determine t he heirship to Zibe zwile's estate. 

At the conclusion of ~tespondent ' s evidence the 
Corrrrnissioner held that the onus was upon Appellant (Defendant) 
to establish his contention. 

The evid ence adduced in su pport o f Appellant was that 
[:;' iven by his mvn mother a nd the widovJ of the second house? 
deceased's half-brother Bangani? Njikiza? whose re l ationship to 

the . .... 
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the parties has not been di s closed 7 and an uncle named Zazini o 

~1e first three declare that they were present when 
the appointment was made and that it took place shortly after 
the wedding of Ai)pellant's mother 7 but these witnesses appear 
to have been very much confused as to the time of its occur­
rence~ the dates varying from 1888 when Dinizulu was under 
detention at Sto Helena 7 to the time of his death in 1921~ a 
period of thirty-three yearso 

Zazini's evidence is that deceased told him that he 
had made the appointment on his return from work in Johannesburg ~ 
but Nkasa who appears to have been closely associated with 
Appellant's kraal aff airs ever since the kraal broke up after 
Zibezwile's death in 1926 7 and who lived quite near him 7 is only 
able to say that he heard the latter had made the appointment 
but had no personal knowledge of the fact~ Being a near neigh­
bour and having since as sisted in establishing a new kraal for 
the second and third widows~ he should be in a position to throw 
some light on the matter and explain why Zibezwile kept silent 
after having t aken the important cu1c1 somewha t unusual step of 
appointinc; his third Yvife as chief vv ife when he already had six 
sons to h is fir s t wifeo The only re ason so f a r advanced for 
this appointment i s tha t it was made merely out of choice for 
the third wife o 

Th e Comui s sioner came to the conclusion that Appellant 
had f a iled to di s charge t he onus placed upon him~ and without 
requiring Respondent to call his vvi tnesses 7 awarded the latter 
a jud3ment for the full amount cla imed and costso He also added 
tha t h e found Respondent to be the general h eiro 

In arriving at this decision the Comn1issioner 
comnented up on the disparity in the evidenc e g iven by the 
defence witnesses in respect of the time of Appellant's marr iage ; 
to the i mprobability of a disposition which would have l ed to 
Appellant as the only son of the third wife benefitting t o the 
extent of four sisters of h is own house? and three of t he second 7 
whilst the six s ons of the f irst wife r eceive noth ing a t a l l; 
and to the fact that Appellant or h i s repr esent a tive t ook no part 
a t the f unera l of the l a t e Zibe zwile o The exc us e has been 
a dvanced t hat Appellant was too young~ but thi s cannot be accept­
ed as he could h ave been repr esent ed by h is mother or s ome other 
suitable persono 

The Native Corrn11 i ss i oner compl e t el y discounted t he 
evidence submi tted in s upport of Appellant' s case and we are 
in compl et e a ccord vvith his vi ews o 

Mr 9 Darby has argued that as Respondent is really 
Appellant's l egal guardian by virtue of beinrr the eldest son in 
h i s l ate fat her's kraal 7 he should have taken steps to appoint 
a s::_ur::~:t.~.r_._B;~_)j~~Q before instituting the action aeainst ~he 
ward? aJld not t o have allowed the choice to fal l by fortu1 tous 
circwnstances on Nkasa as Appe llant was t oo young and quite 
i ncapable of se l ecting a suitabl e person himselfo He considers 
t hat Appellant has been prejudiced in h i s defence~ and instances 
t he fac t that when Nkasa v·Tas asked whe t he r he had any questions 
to put t o the Hespondent at the c onc lusion of h i s evidence in 
chief he s aid he was not pr epar ed to say anything unless his 
own fat he r Lokotwayo was presento 

In o o o o o o o 
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In ansvrer to t h is contention we can but draw attention 
to l~ule 24 of the rules in th(~ Courts of Native Cormnissioner and 
to the f act that Nt:asa ha.s closely associated himself with 
iJ~Vr_le lla."lt 's affairs since his fathei' 1 s death 9 assisted in 
building the kraal cu1d slau[~htered the beast claimed under 
c laim l - facts which would make hiE1 a suitable ::_J erson for the 
lJOsition . 

It is not the custom for wards to se le et their own 
r.:;uardians and as no exception was taken to A1_)pe l1ant being 
reprf~;:_;entecl by Nkasa at the tirJe 9 we mus t assume that t he matter 
was i n orC:~e r . 

There v,rould also be serious objection to the selection 
of a curator ad lit em by the legal guarG.ia11 in these circwn-stanc.es-·.·· --- ···- -··>o -· .•.. ~· ... 

Mr. Darby ha.s c-.. lso expressed doubts as to whether the 
g irl on whom t h i s lobo1o has b e en received is actually married 9 
but in view of his client 1 s EH1mission that she is married 9 v·Te 
must a.ccep t t his position as being correct. 

, . 'llu~"nin.~ nm'i t? tJ:2e d~~put~ over the ?~ 9 it is clear 
L.ha t thl s anJ.inal \'!as ~Jal c~. :'~0 !' -c11e ~slrl' s .seduc-clon 9 and was 
slaughterecl. a11C. used for tJ:1e benefit of her· Elother' s house; but 
Re sponc':.ent allec;es t hat Nkasa slaughtered it durinz his 
(Hes)onc.1ent ' s) absence in Johannesburg. The l atter denies it 
and avers tha.t it W8.S killed by the uoman herself and so fu..r 
t here is on l y the one man 's vvord against the other. On his 
return Res ::_J oncJ.ent endeavoured to i nst itute proceedings against 
Hkasa (prcsuJilably for d0n1ag es ) before Chief Solomon Ka Dinizulu 
but the l atter refused to enquire into the matter apparently 
bec ::.use ::iespondent h a d be en ordel"ed by him to leave his ward 
on alleGat ions of witchcraft. 

It se ems evident, however 9 tha t this item i s one for 
damac;es a.sain.st l'Jkasa. pel"Sonally and one vihich s:1oul d not have 
been included in the pres ent claim . This being so it becomes 
nec essarJ for u s to aJD.end the Yative Commissioner ' s judsment 
by disallowin~) this item . This na t ur ally r 2.ises the question 
whethe r J:~ .. p:c; ellaYlt should c;et his coGts seein~~· tha t he has 
partially succeec.leO. on a_;_JT)eal. In considering this point we 
find tha t but f o r t he o.tti tude taken up by A~Jpe llant ' s n1other 7 
supported by .Jc~1e wi c.ow of t he Gecond house a nd :rrkasa in puttin3' 
fol'"'~NarC. a pre~) o St(.:;rous cla i m9 these proceedings vrould never 
have been instituted~ a .. nd a lthough Al)p ellant has been successful 
in one i tem9 l1e h a s failecJ. on the r11a in is sue and in the 
circw-.L1stances r.r e ar o not prel_)ared to al low him costs. There will 
be no orde r as to cos ts of this appeal . 

The Nat ive Commis s ioner h a s also included in hi s 
jud[~Tnent ~ " The Court finds that Plaintiff i s the general h eir 
to ~ibezwile's estate 11

9 but a s no such declara tion was claimed 
in 'the sumrn.ons these words will be struck out . 

The order of the Court will there f ore be tha t the 
apj!eal be and the same is hereby su s·tained in part and the 
jud~_ment of the lower Court amended to r ead u "For Pla intiff 
for eleven head of c attle and costs." 

There will be no orde r as to the costs of t his appeal. 

CASE •...... 





- 6 -

GA~~ _NQ.· .... ~· 

~3A~Il? __ ]1!\1!{~~P}\ .. ~Y._S_ ._ ___ J._Ql3~~RB..JJM4J.LP¥_E~ , 
PRETORIA , 15th I.ITarch, 1933 . Before 1-LC. Lugg 7 _ssq .; President, 
Iv1essrs. J . itJ . Ord and C .J .N. Lever 7 Members of Native Appeal 
Court (Transvaal a.nd Natal Divisions). 

Customary union - Dissolution - Return of lobolo - Accusation 
of witchcraft. 

Appeal from the Court of Assistant Native Comnis­
f::lioner) Bochem. 

lJN~CIL D~S:SRTIO:N BY A WIF3 IS ESTABLISHED 7 A CUSTONLI\.RY 
UNION tlUST BE IBGARDS:J A:3 STILL SU13SlSTilJG AND A CLAIIJ BY THE 
HUSBAND FOR RZCOV:~RY OF LOBOLO IS PREllA.TURE. 

This is an appeal from the decision of the Native 
Connnissioner 7 Bochemo 

Appallant ma~cried Respondent 1 s cousin by native 
custom and has ~12:-d tvvo c~1ilDren by her. lie now seeks to recover 
the lobolo paid on his \.'fife and the custody of the two children 
on the ~rounds of her desertion 7 and instituted the action 
against Resp ondent with whom she is now living. 

The Commissioner disallowed the claim 7 finding that 
the desertion had not been proved a nd that the cattle had not 
been received by Respondent but by Appellant's mother-in-lavv 7 
Matou r,Jiahupye. This woman is dead but is stated to have been 
succeeded by her d8llghter and heiress lJiaphuti who is now in 
possession of the cattle and is living v1ith Appellant. 

It is therefore somewhat difficult to understand why 
AppellB.LJ.t should be suing Respondent except that he avers that 
the latter received the lobolo and is novr allowing Appellant 1 s 
wife to live with him at his kraal. :,J11ether Hespondent is the 
woman's recognised guardian or what exactly is the fiduciary 
relationship betvv-een him a nd Ap{)el1ant 's wife has not been 
shown 7 nor is it by any means cl e~~'.r hmv the mothe r-in-lm·v came 
to receive tb.e lobolo on her daughter 7 or how she was s ucceeded 
by a daughter as heireGs . This is not in accordance vri th recog­
nised native law but it may be purely a local custom. No evid-­
ence has been led on the point. 

It iB assumed that Appellant seeks to recover the 
lobolo because of his wife's desertion which 7 in accordance with 
pure native law7 would be regarded as dissolving the marriage 7 
but as the Conunissioner has been unable to find desertion proved, 
and until this is established9 the marriage must be regarded as 
still subsisting. Consequently any claim for the recovery of 
lobolo is premature. (Joel Nodongwe vs. Harry Kanise (1927 Tl\:. 
M.A.C . P.-H. M.31. 7 Blaine 7 p. 22.). 

Respondent denies having received the lobolo cattle 
and has tendered a good deal of evidence to show that it was 
delivered to the mother-in-law. 

The wife states she left her husband because he drove 
her out of the kraal and accused her of witchcraft. She is 7 

however •..••. 
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however, vvillin~~ to return to him provided he builds her a hut 7 
but he on the other hm1d sta.tes he does not wish to have her 
back. TheJ.'"'e ·would appear to be .zood ,syounds for accepting the 
vro~ne..n 1 6 story 7 but unfortunately AP::jellant was not z i ven an 
op1Jort-c . .ni ty of' 8.cU11i tting or denying these 2.lle2ations. 

Accusations of witchcraft, if persisted in 7 afford 
grounC.s for the dissolution of a customar;;r union at the suit of 
a wife 7 an.d if established V\Tould disentitle a husband from 
recovering the lobolo he paid on her. 

In the cil"curnstances the appeal · .. vill be sustained with 
co s ts and the judgment of the Cornmissioner altered to one absolv­
ing Defendant froEl the instance wi th costs. 

P:RZT0::1IA" 16th L~a::'ch? lS33. Ber"'ore C .H. Lugg 7 Esq "? President 7 
Messrs. {.T, ~d. ora and C.cJ.N. Lever? Members of the Native Appeal 
Court (Tro.nsvaal and Ne:l.al Division). 

Insufficient tender - Co sts from date thereof. 

An appeal from the Court of Native Com:nissioner 7 
Piet R.etief" 

\JEEH? If' A C.<S3 ii'O~ DISSOLUTIC11 OF A CU3TOiviA.~Y UNION? 
D:~3,~a;:D:\HT AGR'~:82J TO TE~ DI 3SOLUI' IO:N ON COrD:i: 1TION TE.:~T E~ 'o/AS 
GI\r:~::f,T Il '":.~DI.~.T:s CUSTODY OF THE CrLILDl{:i;N A~':J J.iliFUlTJJ OF LOBCLO 
AND JUiJG:t·.SNT ',J;::.._s SUBS~ ';lu31J':eLY GIV.sr· ALLO'.JIJ\fG ?L.\INTIFF CUSTODY 
OF CHILD?~1·~ u1?I'IL S3V:G:LT YEAHS OF AGE Al'--;-D DJCLAl-U:NG D:8F.~1,1])Ar'T TO 
HAV~ ?Oa?EI'I':L~D LOt::CLO PAI:J) PLAINI;I}:i'F IS Er'liTL.~D TO FULL COSTS 
OF SUIT. 

':Che pai .. ties are Natives resident in the District of 
Piet Retief. A)pel2..ant sued her ln.1.sbend for the c~insolution of 
their customar·,, 1.1nion on tlH; f7{ro unC.s of crueltv and illtreat­
ment ~ for the" custody of t'. ro '- children born tov the maTriage 7 and 
for the f orf2iture oi' tl1e lobolo lJO..id on hero 

J.er:.i~)onGent 11l1ilst o.cisaittin[:; some of the charges made 
against him anci ci. en~ij_n:= others 7 mc:.de an offer at the opening of 
the proceedingc nnd before any evidence h ad been l ed agreeing to 
the dissolution of the union on condition that he vras allowed 
to ho.ve the .i.!l}!I!e .. d:.i_2:.t_~. custody of the children and was refuncled 
the lobolo 7 less t\·Vo to be deducted in re cpe ct of the tvro 
child.ren born to themo Tl1e c a se , ra.s then adjourned fo r ten clays 
to enable the parties to come to some se ttlement. This 
apparently proved abortive because on reswi1ption the case 
procee ded to final issue without f urther reference being made to 
the matter. 

The Comn1issioner gave judgment in Appellant 1 s favour 
in the follmring terms~-

11Jud@Jent :l:'or }laintiff for a dissolution of the 

customary •.... 
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customary union vvith costs to C:.e.te of 1 tender'. The 
custody of the two minor children of the marriage is given 
to Defendant but Plaintiff is allowed to reta.in possession 
of them until t hey attain the a~~-e of seven years vihen they 
are to be returned to the c ustody of Defendant. Defendant 
to have reo.sonable access to them in the meantime. Defendant 
is declared to l1ave fo .r·feited the lobolo cattle already paid 
but is allovied to reto.in the balance o:f three head not vet 
paid. No o:C'der as to costs subsequent to date of tend~r. t1 

Appel1rul.t is disappointed with this decision because 
she considers she should have been avv-ard.ed full costs and 
allowed to ret::=1in the pe.t•manent custody of the ch ildren . 

It is clear from the evidence that she not only 
claims the ctl.Stody of the childi·en but a l s o whatever property 
ri:;'hts may a.ccrue on then hereafter~ but it is recognised native 
l mv that although a mother may in certain circumstances be 
allm·Ied the temporary care of her children ~ the property rights 
in them a l rvays vest in the father 7 a nd this clairJ has not been 
sei·ious1~r adv0nced on appeal, nor can it be supported. In allow­
in.::; Appellant her costs only up to the time of Respondent's 
offer 7 the Cornmiss ioner "'~ook the vie1r1 tha t the claim to the 
children rtas really the main i ssue in dis~Jute 7 and that but for 
A~;pellant 's i nsi.st8nce in claimin3 to retain the children? the 
case could have been diSl)OSed of then and there \ti t hout the 
necessity of calling further evidence. He appe2.rs 7 hov,rever? to 
have over looked. the fact that Respondent ' s offer vtas conditional 
upon his hc:.vin~; the J.:IT"!.!.l!~.~~.i.?~:t-~ custody of the children awarded 
to him and the refund of s i x or seven head of )._Q9.9J~o. cattle 7 in 
both of ~·rbich claims he failed to succeed after a full hearing 
on t he facts. 

Furthermore 7 the divorce •.:ras gr.?.nted on the grounds of 
the ill treat::nent of tile VTOEla.n, so tha.t Appellant succeeded on 
all issues exc e·:YG the one in which sh ·2 denw.nded the permanent 
CUStody of her children 7 an._~ e·'Jen here she \HaS 3iven their 
teJ1porary custody. 

In t~nese circumst<:..mces we consid.er that Appellant 
should have been av·Jarded full costs o The a~))e e.l will according­
l y be sus t ained in pal"'t a.nd the judg111ent of the lower Court 
amended to one in Plaintiff's (Appellant ' s) favour for full 
costs o She uill be av,rarcled the costs of this appeal o 

.GA~~- .RO .. _5_ • 

DURB.AI\L 3rd April, 1933. Before H. C" Luc;g, Esq . 7 President 7 
Messrs. J .1'. Braatvedt and A. Eyles ? Members of the Na tive 
Appeal Court (Tra nsvaal and Na tal Division). 

Difference bet'l,reen cJ.efaul t of payment and tort - Dama~~ es . 

An appeal from the Court of the N.:.l.tive Commissioner? 
Vryheid . 

TO ••• o o o • 





- 9 -

TO SFCC~~~~:J Ir .\ CLAI:I FOR DAI\lA.GE3 A PLAINTIFF MUST 
SHOvv Tl=ArE TI-iE Jj)Jl.T:1'( ,::UF_:,l .: { ~[:J :,;0~ ~~3 T'~ ~3 DIR~CT 1:8SULT OF THE 
D.3:?3lDA.i\;·~ 1 ::3 ACr.L1 O:.{ 1'}~:8 H · .. ' ... 1r:. ;:_:\.L .:\HD PrtOEABLE CONSE~U3FCE THEREOF. 

Plaintiff had a claim for c e.ttle against one Zililo, 
and it WD.8 aL,reed between them thc.t as the Defendant ovrecl t h e 
l atter seven head of c a ttle he .should ha.11.d t hese over to 
?laintiff. :Je fendant thereup on Si[';necl. a document by v1hich he 
a~rceed to deliver seven head of c a ttle to the Plc..intiff. He 
ho.:nded over thre e and promised to deliver the balance 7 but 
failed to do so . 

Plaintiff? relying on Defendcul.t' s promise 7 a rra.ns·ed to 
pay all seven he vras to receive 7 to his brother-in-law as ).._o_b_q_l.9_ 
on t h e latter 1 s sister but \JC...S obliged 7 mving to the DefendQ11t 1 s 
default 7 to make up the clel'ic iency by purcl12.s in[:: four othel"S 
elsewh ere at a cost of £5 . l o. o. 

He t hen sued Defend.o.nt for t he r e cov ery of this sum 
and i.5 da..l~la[?;e s - subsequently r educe d to £3 - alleg e d to have 
been c c;.used by De:f·e:nf~,Sjl.t' s nel£lect in failing to comply rvi th his 
undertakin_s 7 9Jl.c1 v1as awar oe6. (j u dgment f or the £5. 1C•.O the value 
of the four cattle due aJH1 ~~0/ - dcu11o..t;es Hi th costs by the 
Assistant Nat i ve CoElJ.l1 i s.sior::.er 1 Vryheid. 

T~1is a.ppeo.l is on1~- against the l C/·- a1,-.rarded as damage. 

TI1e Native Conmissioner has found as a fa.ct that the 
cattle vrhich give rise t o this action ·vrere a ctually the p roperty 
of Zi1i1o 2nd Viere in the -vo.s::;es sion of Defendant under the 
custom of s):_§_D:; 8l1d he ha-s held Defendant liable f or having 
unlawfully detained them v·rhen he should have h a nd ed them over 
to Plaintiff in t erms of the acreement - There is 7 howev e r 7 no 
evidenc e on record to suy~ort or even suGze st that Defendrul.t 
wo.s in j)ossession of sisa stock the ownershi p of which had 
vested. J.n Zil ilo; no1.:;· Cic)es the su.Tlmons all e~;e that Defendant 
had unle.iJful ly retained p ossession o:.C s uch .sJ .. SJ~: stock the ovrner­
ship in uh ich :i.1ad subsequently 1Jc:: .. ssed t o Plaintiff . All we have 
is -~hc.t Zililo cla i med to be the owner of a certain cow in the 
posseGsion of Defendant ·vvhich by the effluxion of time Plaintiff 
conside:c·ed had increased to seven head and assesf:led his claim 
according ly. Defendant on the other haD.d st2:::.ed that the cow 
had died and actually denied mr ing any c a ttle to Zililo and only 
signed the docwnent adnittinr ~ his indebtedness because Plaintiff 
said he VIas entitled to then~ This is somevr}u:-..t a l ame excuse 7 
but the point to be a r in 1:1i nd is that Plaintiff had not estab­
lished O'Nneraship to certain specific cattle in the possession of 
Defendant. Al l he has C.on•3 iE.J to shovr thqt he had a right to 
recove r seven hea.6 .. f'rom him .J1d consequently it seems to me that 
Defend 3.nt ' s c1 c~faul t uerely c.-u;ountecl to a breach of contract and 
not a tort. 

In the absence 7 therefore 7 of evidence to show that 
Plaintiff entered j_nto the unclertakinz with his brother-in-lav-r 
on 2J1 aE;surc-.Jlce by Defendant tha.t the latter \vould see him 
throu_::;-}1 vri th the transaction b;-/ doillc.~ his share vri thin the time 
stipulatec1 7 and but for v1hich induc ement Plaintiff woulJ not 
h ave e~1tered into contra ctual relations with his bro t~le·~·--:L:1-lo.YI 7 
De:Cend2n t CD..J.J.not be he ld liable. No such ave:t·:nent. i s coHr,<J.i"1(~d 
in the s1.mm10ns nor is it su.Q;g ested in the evidence. Tl1e po.si tion 

of o o o o o o • 
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of Defendant appee:.:L'S to be i1o 6.ifferent :from that of an ordinary 
debtor who prohlises but fa ils to fulfil his obligation with his 
c reditor. Tl1e fact that he was m1are, as is allegej, of 
Plaintiff 's obligation to a third party, and the,.t his dGfaul t 
''vonlc1 lead to l oss and inconvenience to Plaintiff J.oes 11ot 
affect the position. In the absence of a contract-;.:~=?.1 arrangement 
such as has been indicated or that Defendc..nt hed ·.·J::o.r~.g:f.\.l.J_ly 
deta ined cattle the Q9I~;!.pj._t~.nl in which h a.d a ctno.ll.y p2.ssed from 
Zi}_ilo to Plo.intiff ancl had thereby cornr.'"i ~ted a delict, his 
failure in the circtJ.mstances shown is too rerr.ote an elemsn.t to 
entitle Plaintiff to recover dsJn~·e s. To succE:ed a Plc5nt:tff 
must .show that the injury suffered was the direct result of the 
Defendant's act or the natural and probable consequence thereof. 

The appeal will therefore be sustained and the Native 
Comrnissioner 1 s judgment runendecJ. by the deletio~1 of the 10/­
avJarded D.S damages together with the costs of this ap·pea.l. The 
rest of tl1e judgrnent will not be disturbed as it is not before 
us. 

As the point "~N2.S raised in the Court below it is 
necessa:cy to ccdd tl1at the VD.lue of £5 fixed by section 86 of the 
New Code as a rnonet c•.ry equivalent of a 1.2.!?.2.J..2. beast, o:r;.ly a.pplies 
to ;L_o.9.9}-_o. paid on a 'NOL12J1 1 s marl"'iage and to such other tra..."1sac­
tions as arc inc1ndecl. vii thin the scope of Chapter X of the New 
Code 7 but not to matters not so included. 

QA§_E.. NQ.~- -~. 

Jf;(Q§}\.l'lA_J]GCQ~O , _yf)_. __ G!illL:EiWJJJ.l2ANA_ J'~.IiE. • 

DURBAN. 6th April 7 1933. Before H.C. Lugg , Esq., President, 
Messrs. J.T. Braatvedt and A. Eyles, Members of the Native 
Appeal Court (Transvaal and Natal Division). 

Application for adjournruent - Plaintiff absent - Default not 
wilful - Dismissal of sunmons. 

An appeal from the Court of the Native Corrmissioner 7 
Ndwedwe. 

A PARTY IS NOT I N WILFUL DSFAULT \·VI-IERE HE HAS ACTED 
BONA FI:rJE AND S1IC-l.JLD NOT :3UFFj~R TErtOUGH THE OEI3SION OF HIS 
ATTORHEY. 

Appellant interpleaded for the release of three head 
of cattle atta.ched in the matter of Gedhlembana Nene vs .1\Jlkunjeni 
Kuzwayo anc:J. the matter vras set down for hearing for the 27th 
J anuary l ast before the Acting Assistant Native Conrrnissioner7 
N'cJ.v,redue . 

Two days before the hea.ring Appellant 's Attorneys, 
vJho reside in Durban some 36 miles from the Co 1.~_j:--t 7 2.''"' :: ': ;> n h8.d 
just been retained by him~ wrote to the C1er'k of th12 ·,"';·), .. ~-:···_, a:·\ing 
him to arrange for an adjournment for a fortr..i.r __ .ht ·c.. 8 c·_.;.: ·; ,··:.o "Lnem 
to enquire into the matter and prepare their client's co..s e. 
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This letter rras received by the Clerk of the Court 
the day before the application was l:.eu.rci~ and it so happened that 
11e was the s ai.c1e office: ... viho disposed of the ca.s e the next day as 
Actin.:; J.ssistant Native Commissioner. 

No reply v.r2.s sent b~r him to this request? nor we re any 
furthel ... represent.a.tions received by h:i.m from A~')p ellant 1 s Attor­
neys up to the time the case vvas called on a t 11.30 a. m. on the 
27th when; mvin:_:; to Apj_Jel l ant 1 s default~ the Glll1I.nons "~.ras dismiss­
ed with co.s ts. 

The Ac·t,in.:; CorDDiss ioneP s ays he took this action because 
he re~;z~rded Appellant 1 s default as v-rilfnl; ru1d he has also 
com.i11ente d on the te:ne.ency to 1 crci ty j_n Cmnmiss ioners 1 Courts 9 and 
the need for c tl'ictei· adJ.1erence to the rules, He also remarks 
that where c.dj ournr.1ents are ap9lied for he ali"rays insists on the 
personal D.J.Jpear<J.nce o:f the party seekin,z the adj ournrnent otherv.rise 
he is made to suffer the cons e quences as was done in this case. 
'i.Je are unable to share this view. If a party is properly repre­
sented by an attorney there can be no object in insisting on the 
a};~JearaJ.1ce of a party in an informal matter such as this~ nor 
'~Noulc1 it be conforminr-; with the spirit or intention of the rules. 

On wilful default~ the cases cited by Buckle & Jones 
at pp . 355--G (Second Zdition) offer a very useful GUide. i' \filful 
default" :means deliberate default~ so that where a defendant 
had been ill a nd had 3 0ne avray for a cha:nge ~ and his solicitor 
had neD,lected to file a plea ~ he was allov1ed to re- open where a 
default judgment had be en g iven a:~ainst h im (Hi tchc ock vs. Raaf 
1920 T.P.D. 366). So also in the case of He inze vs. van Aardt 7 
1920 S. VJ .A. 61 it was l'1eld that a defendant is not in VITilful 
default "l:rhere he J.1c.~s acted. _q.9_~B: __ f;i _ _rl_~.? and should not suffer 
through the omission of his attorney. 

This is exactly a case in point. 1Je have come to the 
conclusion that the CoEl.missione::. ... acted hastily and "IJi thout 
exercising a ~Jroper judici8.1 discretion. Appellant 1 s attorneys 
may not have been , .. iar.:.."'anted in c oncluo.ing that their application 
for an ad.journnent v.rould be Lranted. They had no information 
that -L,]1eir lettei' hud reached the Clerk of Court 9 and the least 
they could have done iNas to have ascertained by teleg ram or 
telephone on the morninz of the 27th hm·'l matters stood~ but 
tbeir failure to do so should not be l a i d a t the door of the 
J..ppellru1t beca1·se native lil;:e 9 having p l aced ma tters in the hands 
of his attorneys he "14oulcl naturally leave it to them to attend 
to these. Making allmvance for all this~ there vras nothing 
before the Commissioner from ·which he v.ras justified in attacking 
AJ.Jpellant 1 s R.9_~s .. f.~p._e.e_. The application \ras a reasonable one 7 
and subject to his bearins the costs 9 the adjourrunent should 
have been ~-~ra11ted to Appellant. 

The appeal will be sustained iNi th co s ts and the 
Coramissioner 1 s order set aside with costs. 

DURBAi\T. lOth April ~ 1933. Before H. C. Lu~~? Ee-q. J J:-·~.,.__._,) ___ tc:·!t 7 

Messrs. J.T . Braatvedt and A. Ey1es~ Members of the Native 
Appeal Court (Trc:m.svaal and Natal :Jivision). 

Inheritance ....• . 
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Inheritance and 3uccecs:i.on - Heredi ta.ry Chief~ Zululand -
Dunatio mortis c a usa - Section 38 of Code of 1878 - Testamen­
tary bequest - Ukuvusa cu::, tom. 

_An appeal froLl the Cou r t of Native Connnissioner 1 
Eshovre. 

BY ACC~?T il·-;G A COI\'TEI RlJ':CION OF TRI BAL CATTLE FOR THE 
LOBOLO OF HIS CIII:=;F JIF~ 1 A CLI~F B:6COr/I:;;S COl?rR./\CTUALLY BOUND 
TO HIS THI BE TO .=-t ~CCGFIS~ HER AS SUCH AliD I-E:~ =\ FIRS T BORN SON 
AS TEE H3IR AP?~\.1i3l~T TO TEJ: CEIEFTAil\SliiP. IF HE DESIJBS TO 
AP?CI HT ANOTE~i:~ SCN TO THS CHIEFTAINSHIP TO THE :2XCLUSIC'N OF 
TH3 G.3l'T~~3AL EZIH H~ CAN ONLY DO SO HITE THE EX?HESS AFf-'ROVAL OF 
THE T:Li.IBE . 

The parties are sons of the late Ubango l'::pung os e 7 and 
members of one of the most important tribes in Zululand. 

'J::he lJpungose people consist of several sections 1 
chief of vrhich is f.Ibang o 1 s section. It is r e cognised a s the 
indlllunkulu or main stem and its head must be regarded as a 
ch'le'{ ' 'o-r" 11e re di tary rru1k 0 

Th e [;r a ndfather of the par-c,les? the late Gawozi 
Mpungose 1 h 2.d sever a l sons by his chief wife 1 the three eldest 
bein2~ Ukmilbu z i ; Nda..binja.Il.i and L:ba.n~o o Hktli:lbuzi died unmarried 
and vra s s ucceed ed by lk~ab inj a.:1.i as heir p re sLUnptive to the 
chieftainsl1ip o 

Gawozi p re d ec e2.sec1 his son Ndabinjani but during his 
lifetime presented. him v; i th a r:irl Nokufa ·whom he had received 
from Chief E2~.1u 7 the s on of I.'Ipande ·J in conne ction vvi th a 
trans2.ction over a gun. Sh e 1ras the do.ughter of one Zembe 1 a 
COi11I:1oner. This g irl Gavrozi p re s ented to Ndabinjani to be one 
of his vvive s 1 but the l a tte r C.i ed be f ore marrying l1er. 
Ndabinjani was neve rthele s s a married man vrith seve ral ·wives 
with a son Ilj o,j eni surviving him when he d ied -

On the death of Ndabinjani~ Iviban~o succeeded to the 
Chie ftainshi~J . He then married ~Tokufa vrho bore the pre sent 
Res~) ondent? and we are told tha t he ~~~ras already born and a small 
bo~r o,;rhen :r .. :j oj eni died. After marry ing Nokuf2.J r::rba n.;o a l s o 
con t racted Y.:J~l.~!\~ .. 8.!1:9: unions 1:v i th Nc'labinjani 1 s 'N i d ows ~ but only 
one son vvas born to th2se - a boy n nmed Maloba - but h e died 
before e.tto.inin:.=; mru'lil.oocl. 

It is of considerable i mportanc e to bear t hese fac ts 
in r:Jind as t h e:r h a v e cons i derab l e bearing on the i ssu es as rr i l l 
be shown l a t e r. 

Nokufa bore t he p r esent Respondent 1 Siposo . 

Moang o h a d numerous othe r wi ves apart f rom Nokufa 1 but 
I will conf ine cyself to only four of t hem because t he rest do 
not appe a r to have held any lJ:?.rticular status i n the kraal. 

It i s establ ished that I'fuan.~o 1 s chief vrife or 
.~n}.:s_o_!3_:i)c_e:.z..:i: vr2.s Cka- :JabulamQllzi, and affilia t~d to l;.or :i.21 order 
of p riority v·.rere Oka- r.:J:t i~raq•uD. ~ Oka-Ntchint:;i;,rJ.;yo .J::.-:..c1 ! ,,:•.--.i::oL.,.:l i. 
The ~Jre sent Appe llant i s t11e e l dest s on of Oko.--l\1tiyaqvra. 

11bango 1 s .... 
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I\·Tbang o 1 s chief' source of substance was acquired by 
him from the eGtate of his deceased brother Ndabinjani? there 
being nothing of much value secured from other sources. Chief 
r-.~1bango died on the 5th of November? J.Sl9? and it is alleged 
tha.t v\Then on the p oint of' death he made a disposition by 
which he declared Zulumpungose ~ the only son of his chief \Vife 
to be his general heir~ and Hespondent as heir to the estate of 
Ndabinj ani as \Jell as CJ.1ief of tl1e tribe. 

This declaration is embodied in a report lodGed at 
the Liagistrate 1 s off ice on the follovrin8 da;)·- by Ndabayake 
Mpungose ax1d Ilakosanc. NgeJna. It is in the handwriting of Mr. 
Martin Oftebro and is to the following effect: 

"Appears Nc1abaya1ce I':Ipungose Ka Hc..soapo and l\Jiakosana 
Nzeraa -- state. 

"Yesterday, November 5th? the Chief Mbango? in the 
presence of tJ.1e .i.P_B:_r~s:JJ~.l_C?: 1 made the following declaration: 

11 I knovv that my death is :i.mrninent a nd desire to 
acquaint you vvi th my disposition:-

usiposo is Gaozi. He is to be head of the MpungoseJ 
with Vumbe of .Scukvro..neni kraal as 1 w1mavre 1 o 

"As re,~7arc1s my personal establishment I declare that 
Nqwnile? the dau[jhter of Da.bulamanzi is E1Y chief wife, and 
her son Zulumpune:;ose is my :heir" 

11 1 bequeath to my son r·TI<:uluzi the two daughters I 
ho..ve by Oka. Ntshing~:rayo? IvT.ku1uzi 1 s ov,rn sister \fill be etulad 
to Zului!1pungose o 

11 For the position of 11 uy ise 11 or "fa ther of the kraal" 
I appoint L~akuzela alias Mehlabuka his mother being the 
daughter of· SoshangansL Biyela Ka tienzivJao 

11 Ikohlo. 

11 I.1ge cll1 lelen i of t he Obedweni kraal is the heir of 
the ikohlo; he will receive the lobolo f or his sis ter. 

"No.:t~. ~ Mba112. o established a kraal of h i s own, and nruned 
it 1 Fe l an dawonye i l . In this kraal he placed Oka Dabulamanzi 
YJ i th three othe r wives - These three d ied and the kraal 
became extinct - Oka Dabulamanzi was a ccommodated -vvi th a 
hut? outside~ but close to the Homaqoni - She? however? 
elected to join her brother Bangani at Nkonjenio 11 

A disppte subs equently arose betvJeen the present Respondent 
Siposo and Zulumpungo,se over succescion to the chieftainship · A 
board was appointed by the Government and after inquiring it 
found in favour of ZulumpunBose 7 declarin[; him to be the eldest 
son of the chief vr i fe ? a nd on its r ec omr·lenda ti on he was appoint­
ed Chief? but he died v ery shortly after. 

Respondent Siposo was then appointed to succeed him? 
and we are given to unders t and tha t this wa s done on the recom­
mendation of ·the loca l Ma(; i Gtr ate in consequence of the present 
Appellant having waived his cla i ms to the p osition. Be ing the 

eldest ..•.. 
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eldes t son to the firE>t affilia.ted ·rife 9 one iNOUld natu:cally 
expect that he v·ronlct h C1.ve 11a.·--. fi rst cJ.a.im to the chiefJc.ainship 
in succe .;sion to :~ulu..ll1_~)unz:;ose 7 but .. A;;;:t-Jellant now states tl1at he 
was inc~u.ced to waive his claim be cause he v·ra.s only a ~~outh 
·hrorkins· in Durban at the time. He fea.red that he mir·ht sl1are 
tJ.1e fat,e of his severc:l brothers 5 and. that he rras to~ younG to 
unc:_erto.ke the res)onsibili ties of office. \.'Je are 7 hm ·rever 7 not 
co:;.J.cerned \v i th this aspect of the c ase as it is one :i·rhich can 
only be dealt wi th by the Supreme Chief. 

In June 7 1931? Appellant instituted a claii.i1 before the 
Native Cmnrnissioner 7 Eshovve 7 a~~ainst ~1esyoncl.ent to be declared 
general heir to the estate of the ir le.te father 7 ~lfoa11::::o 7 by 
virtue of beinr;:,· the only son of J'jltiyac1wa the first affiliated 
wife of the chief house 1 a.nrl a .. s r::>ucll entitled to all property 
to the chief house i.e. vvlli. ch had. vested in the ;-~;eneral heir 7 
the late ZuluLlpunr;o s e 7 J.nc1uc':in_,-:; th:::.t ~J.rhich had been acquired 
by l\lfoan:Jo from Nci.abinj211i ' s esto.te. 

Hesj_JonC.ent in I'esisting the claim contended that 
AppellGnt haC:. no l_oc.~~.?~ .. ~-~.0:11;~-~. cH3 the I'i~htful person to succeed 
to the cl1ief house as c;eneral l1eir was J1:1a.diya 7 the son of the 
vvornan I,·~a-:0Ttuli 7 and denied that Ol:a-I:Iti~raqvra had been affiliated 
to the chief hou.se as allesed b;/ AppelJ.ant o He further dis:- · 
cla.imed tl1e ri:;ht of eit~1er 7 hovv- ever 9 t o succeed to the estate 
of Ndabinj ani OI' to the chief'tainship as he had acquii'ed both 
under the CJ.is;1osi tion ma.cle b~ .. - his f'a.the r on his deathbed" The 
Con1l11iss:.l_oner !::;rax1ted absolution? and on appeal to tJ.1is Court 
the matter ~Vc}.S referred ba.c k for fu:cther evidence aJl.d for the 
c itation of l'Iadiya. a.s c o- defendnnt vri th rtespondent. At the 
furtJ.1er hearin.z I·,Tadiya abandoned his claim in favour of AlJpel­
land t:nus le2.vin_s the issues as they were originally. 

Ack'citional evidence of cons iderable leng th has since 
been tal<en aild on it the Conunissi oner has recoi'ded a judc~ment 
dec l aring AppellOJ."'lt to be the zenei'al heir to the estate of the 
l ate Zulw·npunzose i.e. of the chief house (Oka-Dabulamanzi) and 
as such entitled to ei,c;ht sheep 7 a shot glJ.n and the progeny of 
a beast acquired from one }'ennyfather, but disal lowed his claim 
to Ndab i nj ani ' s estate 7 holdinc-. that this property had been 
va l idly acquii'ed by :Jes.·~Jonc=:.ent diposo under r:lbanc:o 1 s disposition. 
He also disallowed A~Jpell211t hi.s c o.::;ts on the ground that he had 
only succeec1ed in recover•in[~ a very rninor pol ... tion of his claim. 

Only tl1E.t portion oi' the jud2.ment d:i..sallovvinc; 
Ndabinjo.:Lli 1 8 est<:l.te 7 a.nd tl.Le order fox' costs have been brou.czht 
in appeal. 'Je ri1ust thei'e fol"'e assume tha t the Yat ive Commission­
er 1 s jud~ment in respect of the other r>ortion of the claim has 
been a ccepteclo Beyond. remarkin~~- tho..t there is anple evidence 
to SUj_)port the CommissioneT' 1 S findin[:; in resard to the latter 7 
we L1i~_,ht add th:lt ReSl)Ondent 1 s rights to Ndabinjani ' s estate 
property is su:c)~-:>orted by three of Appellant ' s own u:Ltnesses Oka­
Dabu1m:t1anzi7 1'1cindi1e I'.'Ipun.rsose and Nqina T.Jlpun;::~ose i o e. in so far 
as it 1:ras a-vrarded under ~/lban~o ' s disposition. MbaJl.~~o 1 s brother 
L~a.~welo.na also supports him7 but Hr. Ivlilne h;.l.s r a ised the 
ir.n)ortant question as to the valiclity of this d.onation in the 
circumst3nces disclosed. He contends that it amounted to n tes-· 
t2111entarv disposition a..nd therefore invalid by reason of ~.>ection 
38 of the l G78 Cocle. This :>ection re ads as follm'ls.-

11 The head of a kraal ha& absolute oovrer of selling or 
p l edzing7 d.ur ing his lifetime? both house- property and kraal 

property . ...•. 
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p rop erty 7 but h a s n o p m1er o:f re .r:;ula ting by ·v1ill or other w· ise 
the devol ut ion of ei t her reua ining nnc1i s~J osed of 2.-'c his death. 
It is u s ua l f o r• him to consult t he vv i f e of anv hous e in 
re fer enc e to t l1e d i sp osal of p r opert y of the l1ouse. The 
chief may i n t ol"'fere to p r event di s sipa tion by the he a d of the 
kr e,al or fm11i l~r of the p rop er t y of any house or of the kr c..al. 11 

In d ea ling with this a sp ect of the c a se it is nec es ­
s a r y to r efer to the manner in which Natives, more especially 
heredita r y ch i ef s 7 e s tablish the ir kraa ls. It will also be 
neces s o.ry to p lace a very restricted and narrovJ interpretation 
on Se ction 3 8 ') othervvise we may be acting in conflict vJ i th the 
richt s which Native s h ave lone enjoy ed an d still enjoy under 
native l m·v 2:l1d cus tom as embodied in the existing and preceding 
Codes o 

It i s u s ual 7 e specially with Chiefs of heredita r y 
rB.J.J.k 7 not to a r r on [se t h eir kraal aff a irs or to appoint a chief 
vvife until l a.te i n lif e') an d. f requently the heir is not dis­
closed m1til th8 chief is on t h e p oint of dea th. TI1e reasons 
for this are obvi ous, but a lthough t h e s e arro..ng ements are not 
made publiclJ kn mvn ? the pos ition of the wives in a chief 1 s 
kraal o.nd t :L1eir sta.tus a re usu a lly matters of g eneral knowledge 
either by t he ,,vay t h ey were acquired and in the manner in 
which they are 5rou) edJ any disclosure by a kraalhead on the 
eve of h is deat h being merely a confirmation of VJhat h a s 
already been p rovid ed . This is v1ell illustrated in the present 
ca se. I t h a s be en estab lished tha t the chief wife was ac quired 
\ll i th tribal c a ttle ancl. that a nuinber of thes e were also used 
for the l_,9_qp)_o_ of the f irst af filiated ·wife Oka-1/Itiyaqwa 'J a cts 
which vf ould l eave no doubt in the Native mind as to their 
relative positions in the kraal. 

Had. therefore Moango 1 s declaration on his dea th-
bed amounted to nothing more them the mere conf irma tion of y,rh a t 
he h a d previously arranz ed I v•Jould not h av e been p repared to 
hold tha t tha t amounted to a di s p osition a s contempl ated by 
section 33 . Further 7 section 30 only re fer s to kraal and h ous e 
property, a nd not to the fixing of status of the severa l house s 
in a kr a.a l. :3t r ictly any r estric t ions rega r ding t est aJnenta r y 
dispositions should h av e 'be en conf i ned to house property as now 
laid cJ.mJn in J ection 23 of the Native A&ni n i str a t i on Act and 
Section 108 of the ne-w Code. I f 7 therefo r e 7 it can be shovvn 
tha t ~·iban:::; o :~;erformed a ny a ct du r i ng his lifetime vihi ch wou l d 
indica te tha t l1e vvas r ev iving h i s deceased broth e r 1 s estat e 
through the medi urn of the woman Nokufa 7 this pri nc i p l e must 
apply 7 but I c an f i nd n one o 

\{e a r e to ld that Eokufa "~JI!as married to IJibang o under 
the us ual wed.di ng c eremony befor e he contracted ~l<:;~J)'!J:~_P-9: 
un i ons vvi t h Ndabin j ani 1 s widows o She became an inmate of the 
j._~.c1h.:1u!'ll~:q_=k!J:. establ i shment wi thout being g iven any s pe cif ic 
ste.tuEJ 7 an d it seems c l ear t o me t hat Mb ango had no intention 
wh a t ev er 7 whe n he marri ed h er , to use her a s he could have 
doen 7 to Y:l-1.§.9: or revive t he na me of h i s dea d br other a s ther e 
was no n ec essity to do so. 

Ndabinj ani 1 s son 7 Mj oj en i 7 had already b een b orn when 
Mban ,:o max·ried Nokufa and only died after the birth of Reopond­
ent and wh en t h e l at t er was a small boy o T/lban~o c oul d there -· 
fore have only h a d one objec t in v i ew when he nse.rB:.- .s-1 

Ndo.b inj ani ' s oo••oo 
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Ndabin~i ani 1 s widoi .. JS 7 cmd ti:-.La t was to enrich t he estate a.s 
the r aiF>ins of o.n he ir vr;:;"s t:.ru1ec e SE.>ary c 

By cont.!. ... a c tin5 t~lese unions v1 i th the vvidows I·fuan~o 
recoc;nis ed the ectate as an enti:ce l y separate establish111ent 
from his ovrn 7 and one to Hl1ich h e could l ay no cla im either as 
a~_;ainst T.Ij oj eni 7 had he li vecJ. 7 ox· the _t~)~~~r~~~-e_n;.3.: son L~alo ba had 
he survivecl 9 and it Vic.S only on the rJ.ernise oi' these h-ro and 
I:IbalYYo 1 s failure to r aise <.:;.11\ . othe:c son b·r ula,_nrrena tha.t the 

0 ,.., .. ., • ., •.,. r.J - -·--•W.·.-.-·• .. -• 
esta te I lna lly vest eo. J.n lllfllo 

It woulC. still ha.ve been comyetent for hi~i1 7 hmvever~ 
to h ave then revived the name o:f his dec e .e.~3 ed brother under 
the cu.stom of ~~).~L~V.Ll_E?..2:: by inst:, i tutin[; :rtespondent as heir to the 
estate becau se oi' t be fact tha.t l1okufa hac-;. been acquired by 
him from t h is es t .J..te 9 but apart f rom I"ban;::o 1 s clecl2.ration on his 
deathbed there is nothin~ to indicate that subsequent to the 
dea th of Hj oj eni and 1 ~a.lo ba? Lfuang o made any declaration to 
thio effect. 'i!Jho.t then v.r a s t he TrlOtive for Ubanc o to act in a 
vvay which led to the virtua l disin~-:er·i s on of the general heir 
by depriv ing him of the chieftainship a11d the r;reater portion 
of the estate? 

I can only conclude that it was due to his h aving 
fallen out v·ri th his chief uife owing to her conversion to 
Christianity foT' thio led to her be in::; ostracised by him and 
by many of his tribe. 

rfuango must be re carded as an hereditary chief. By 
accepting a contribution of t r iba l c a ttle for the lobolo of 
his chief \rife he became contra.ctually bound to hi·s··-fi~"lbe to 
reco ~·~nise her as such and her first born son as the h eir appa­
rent to the chiefts.inship. 

In dealing 1vith this aspe ct Campbell 7 J .p. in Bevu 
vs. Laduma 1900 N .H . C. 27? stat ed ; "The takin~ or elevB.tion 
of a chief ~1i fe is in the nature of a compact v1 i th the tribe; 
it is more than a.n understG.ndins . To secure its v a lidity the 
chief must have the loya l su) port of his tribe 9 and to have 
that they n1ust be told of ancJ. t a l\:e part in the proceedin;:-_; s ~ and 
tha t in a very specia l way." 

Again in Puputa v s . Lokotwayo l<JOO N.H. C. 40 we f ind 
the same Jud[;e sayinr;~ 11 The mc.rr i aze of the principal wife of 
a chief cannot be a matter of surprise 7 or arranged for in a 
clandes tine manner. It is absolutely necess ary that he ohould 
not only consult the tribe 9 but h ave their approval of eve ry 
important s t ep t aken . " 

If 7 therefore 9 ~tlbanzo wi sh ed to appoint Responc~.ent 
to the chiefta inship to the exclusion of the general heir he 
coulc"l only h ave done so with the express approval of the tribe 9 
but it ii/as not c onsulted. They v,rere t aken completely by 
surprise 7 and I regard the whole incident vvi th gr a ve suspicion 
and the disposition as one of those which the 1e0 islature had 
in mind when Section 38 W3.S introduced into the Code of' 1878. 

I run therefore of opinion tho.t Ubans o 's deatl1bed 
disposition was invalid. .\ppellant is there forl3 entitled to 
succeed to this portion of the claim also. 

The appeal will accordingly be suotained and the 
jud3ment of the :;.ss ista nt Nc.t ive ComrnisE;ioner amended to one 

declaring .•.... 
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ct.eclaring Appel1ant entitled to the property in Ndab inj ani 1 s 
esta te uith full co cts . 

He will also be awarded the costs of this appea.l. 

DU313.:\IT . lOth April 7 J.S33 . Before J:LC. :Gu2:b? Esq. 7 President 7 
IJfessrc o JoT, Bro.a:tvedt and 3" ~yles 7 l\;Iembers of t h e Native 
Ap~eal Cou.t't ( Tr;~nsvr:.al anC:~ Fatal Division) o 

A1Jplic ation for reviev1 - Poviers of Native Appeal Court under 
~ection 15 Ac t 38 of 1927. 

iffi application to set aside by I'Jay of review proceed­
in.=,s befoi'e the Court of Native Commiss ioner 7 Bulv.rer. 

TEIS COURT CAN OYLY D3"\L ~JITH r ... l/1.7TERS ON RSVI"S"vJ 
\/IL'.:}2.:i: T~-I:6rtS H. ·~.) B:S-~F A GRC .JS IR.i~GUL. '\.rtiTY IH :C"")ROC~~DUR~ AFD 
:!'TOT ~-~·: r ~:rr:; TH::.:; CO:J::tT H.'\:3 A~.L-:\IV- ~:'J AT .\ 1/rtONG :;J:SCISICN OH THS 
1~~, l OR Ti~ ~ F.ACTS r 

This is an a~plication by the ?l::"'. intiff J'Tts,,re laboya 
in the form of a rev ie1.: r for the settinG a s i de of an order of 
the Native CoD@i~sioner a t Buh1er dishlissing the Plaintiff 's 
sununons . 

On the 7th of ~To.nuary) 1932 7 Iaessrs o }\..J. I·.IcGibbon 
& Brokensha 7 Attorneys of Pi eterwaritzburg issued a swnmons on 
beho.lf of the Plaintif f clD. i:Ding the setting aside of a c ertain 
juG.c;ment g iven on the lOt h of se:o te111ber 7 l S31 ? a s a i nst Ntsvrela­
boya in f avour of I (;idi on the ~~rounds that the sa id judsment 
had been obtain ed by f"l"'8.Udo 

C'n the l Sth of J2..:1uary 7 193::: 7 the return date of t he 
sun1n10ns , both 1Jai'ties vrere le:J·ally reprer-Je::lted and a t the:ir 
re quest the c ~se was Qdjourncd t o the 9th of Februa r y 7 l 932o 
en the latter date the ?lc.i nt i:ff ntswelaboya. appeared in 
person but hi s ... ttorney vva s absent o It vJould appear thu.t the 
a bsenc e of tho l atter was due to a misunder~~to.ndinc betHeen him 
211cl i) E)_f enC.o.nt 1 s At torne y 7 with re[jard t o v.rhich, hovrevc;r 7 we 
are not concerned. Suffice it to so..y thc.t the SUJilmons was 
then G.i smissed by the Commiss ioner on exception. 

The record unfortunately d oes not disclose nhat 
s pecific objections i.'Jere raised but the CoHunissioner in h is 
re a.s ons for jud;;rrnent states 7 ,;L,p.J,_e.t __ D;;l .. i§t. 7 "the SUI.nmons did not 
set out the narnes of the witnesses alleged to have been bribed 
or ~,ive any particulars of the time or place or the offer made 
to the witnesses a lle[;ed to have been bribedo 11 

Tldelve months ho.ve l apsed .s inc e t his order ·,m.s made 
a11d \·Te are now beinz asked to set it o.s ic1e by revi ew a nd not 
by \Jay of appeal o 
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Pmvers of rev:i_ew ha.ve be en conferred on this Court 
by Section 15 of the 1i2.tive Af'litinistr-.s.t ion Act? but it would 
appea r that the s e po•:,re:~'s h -:._~J(_} so Zal' not be en t aken adv8J1tage 
of 9 the only s i milar ceJ.:e be i n ::; th(~ t of ~~,~-ti Si t ebe vs. Johnny 
~itbee 1930 N.A.C . (N . & T . ), Bl a ine p. S9 7 ~here it was held 
that the pO\ver to review 31ly irre~~ule.ri t y could only be exer­
cised by v1ay of m;~?.~_a)~· This Tulin::; is emboc~ied in the head­
note of the repor't but is not referreci. to in the jud[;ment so 
that it does not i 'urnish a ~, uide. 

It is obvious t~at the Plaintiff 7 an uneducated 
Nat ive 7 could not have been e::~pected to offer any sensible 
argument in c.r1svvel'' to the technical objections r a ised 7 but 
this Court is ent itled to }.lresume that :t,)laintiff vJaG acr1uaint-· 
ed Hi th the p roceeding s and it vvas open to him to have applied 
to the Court fo1~ a f'urther adjournment of the case, if he so 
desired? to enable hilJ.l to zet into touch with his ) .. ttorney; 
this he apparently failed to do. 

The action of the Comr11issioner in di smissing t he 
summons as he did may be criticised as having been somevvhat 
hasty and the Court is j_nclined to this v i eH? this 9 however 7 
falls far shor·~ of decl.0.rin~~ the o.ction of the Commissioner 
to be an irre~~ulari ty of such a nature as would justify this 
Court in interf erin.c:; . This Court can only deal v·Jith matters 
on r eviev1 where there h a s been a ;:·ross irre3"11lari ty in proced­
ure7 and not 1::here the Court has arrived at a wron8' decision on 
the 18.\'·J or the facts. The order vras in e f fect a legal inter­
pretation u~J on the claim set out in the sw·· u~wns and in the 
circumstanc e s a perfectly cor..1_oetent orc1er an d not an irregula­
rity in the p roceedin:;s callin.:; :for the inter ference of this 
Court. Plaintiff 1 s correct remedy wc;.s b~r \Jay of an appeal on 
the merits of the order or the re-issue of the summons. 

Explana tions were tencJ.ered t o the Court i n reso.rd to 
the absence of the Plaintiff 1 s J: .. ttorney on the Sth of February 7 
1S·32 7 but t h e be do not concern this Court v1hich has to judrse 
the action of the Commissioner in the light of the circwnstanc­
es as t hey \'Tere known to h i m when he c mne t o his decision o 

r.rhe applicati on is ac cord ing ly di.srnissed Hi th costs" 

DUrtBt~~- llth April 7 1933. Before II .C . LUC8 7 Esq~ 7 President? 
Messrs. J .r:r, Bra ettvedt and A. Eyles, Members of the Native 
Appeal Court (Transvaal end Nate.l Divi s ion) , 

Execution - Costs - Attachment of c a ttle. 

App eal from the Court of the Na tive Commissioner~ 
Lower Umfolozi. 

IN THE AB3ENCE OF AGR~~l'/i:ENT BST.JEJ:N THE PARTITI;S 1 A 
B~AST ATTACli:3D FO:L~ cosrr;"J LTUi3lJ., B!~ SOLD BY TEJ K~:!; ;.)SENGSR IN 
T ~~rtr-.TS OF THZ HT.JL:S8 OF COURT AITD :\l\ri i3URPLU~3 OF THZ PROCEEDS 
OF' THS SALE lL:\NDED TO TI-G l!::XECUTION JT~B 1I'OR· 
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This ce.Ge presents no di:f'ficulties . 
are a.s fol:to,~J s. 

The facts 

Appel1ont obta ined ,juc~[)T:tent for f our head of cattle 
in the Court o:f.' Chief 1:si~;a.11.a a.;:;:cdn:::t the .i\espond.en t vvho there­
upon offered .fou1· h~ad of c c:tttle in j_)ayrnent - one) a bull? 
which he saJ.cl. vJa.s in Chief Za.nya 1 s wa.rd an cl three head at the 

kj:oaal o:i.:' Bulukwe in Chief l,Ianqanm. 1 s iNarclo The beast in Chief 
Zanya 1 s ward v.Jas duly delivered to Appellant; but when 
A"opellDnt rrent to Bulukwe to obtain the three head v1hich idere 
alie_:ed to be at his kre.al? he was informed that the judgment 
debtor CtesDondent) had no ca.ttle at the kraal o A0Pellant 
then obtRined 8. vrrit of execution under VJ'hich he recovered four 
hec.d of cattle from Hespondent. Three of these \Vere in satis-­
faction of the balance of the judgment debt and the fourth was 
alloc<3.ted tonards the costs in the caseo Respondent then 
claimed the return of the four head attached under the VJrit 
and five pounc~ s U25) as a11cJ. for damages on the g rounds tha t he 
had alreacl.y c'. ischar;-~eC .. ti1e jud~}nent Debt by po.yment of the 
ca ttle 2.t Btlluk:v1e 1 s t .rc.alo The Hat ive Con1miosioner 7 Lower 
Umf'olozi? allowe d the claim as regards the return of the cattle 
and fixed dama~es in the sum of' tvvo pouncls U22) o This appeal 
is against tha.t j udrsmento 

It vioulc1 a l;pear that Appellant consented to accept 
the three head of ca ttle which were des cribed by ~espondent as 
being at Buluk'iliTe 1 s L:ra.al anc1 7 actj.n:_:; in all good faith? he went 
to Bulukwe only to be informed that lia.bili ty to Respondent 
for three head of cattle 1Nas not admittedo Bulukwe made the 
position quite clear. He said he acl.mi t ted owing one Tnlekiseni, 
the heir of the l ate Lll\:okoba~ three head of cc;.ttle v1hich he 
VIould deliver on demand being made by rii.l. lekiseni o He \vent on to 
st2.te that in his o)inion Respondent hacl a c ood claim a .;-a inst 
the estate of the late T11lkokoba f or three kead of cattle o 

Clea.rly then? the judgment debtor 1 s (Respondent 1 s) 
offer of the c c..ttle a.t Bulukvre 1 s amounted to a tender of 
property in which he had not himself the .c~.o.!n.~n_i:tJ.J-q and he could 
not tronsfer to Respondent any 2reate1 ... righ t thrul. he had him­
self 7 for 11 N~p:~.o~ __ q~r_e._ __ p_o._~~-~j;,- __ qD;_c;>_q __ !l9~Il .. P_a.p_e.~ 11 o In these circum­
stances the ori~~inal riGhts were restored to Appellant to 
enforce payment of the ce.ttle in pursum1ce of the jud~;Inent he 
had obta ined in a competent Court. 

In his meagre rea.sons f or judgment the Native 
Commissioner finds as a fact that Appellant r efused to accompany 
the Chief 1 s messen0·er to :8uluh·1e 1 s kraal o There is no evidence 
on the record to suppo1 ... t t hc.t finc1in? o The facts are tha t the 
Messen~e r claiEled v:ha.t Appellant con.sidered v:as an exorbitant 
fee? viz. one pouncl, on d tha t he went 'Hithout himo It is not 
understood why this fee should be payable by the Appellant who 
was the judgment creditor and entitled to his co.sts . At all 
events? it was the duty of Re spondent as the judgment debtor 
to cause payment to be made. The record ner;atives any readiness 
on his part to d ischa r ge the debto 

It only remains to be said tha t the surrnnary allocation 
of the one beast towards costs is irregula r. In the absence of 
a;;reement bet"~n een the parties? the beas t so attached must be 
sold by the Hessenger in terms of the Hules of Court an d any 
snr'"p lus of the proc eeds of the sale h anded to Respondento 
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The contention a·=J.vc:;.nced by ::\es)onG.ent 1 s counsel 
that the a ttacln:ne:1.t FaG b J.d in 2.s 1,1uch as it \TaR m3.de from 
the Cor&11isf::>ionr:;r 1 :) CoP:L't ~:.l:c. not :f:..·oEl t.Jv.; C:d.ef 1 G cannot be 
e.ccep tedo T:1e V3.lic~i ty 01~ t~ ~e ,,.,:L··it j_s :c1ot in 'issv.e today and 
the maz:il1l g~!!:D.P-.53~ l;J~e~eJ:;;_t,~l~Uil~~G_L~r . .f'.i.:~e. _ec .. s .. e. p._c~~P:: prevails 7 and the 
contention ;-;ust t:::1er;~:r'ore be ov ~.; :i."'ruledc 

The ap1)38l is sust3in·2d ;qJ.tll costs Md the jud,gment 
of the native CoFrrnis sioner set aside c:_ j·10. he is dir ected to 
order the sa.le of the beast atto.ched {o cover costs of execu­
tion~ an~r surplus r·er;-lc;.inin~· to be )aid ·t,o He spondent. 

DUJJ3AN. 12th A;)ril~ 1933. Before H . C. Lugg~ :bsq. ~ President) 
Messrs. JoT. Braa tvedt and A· Eyles 7 IIembers of the Native 
Appeal Court ( T:c·ansvaal and Ha tal Division) , 

Definition of nN8.ti ve :'. .'\et 38/1927 - Status~ Coloured p erbons -
'Tests - Juris die tion of l\fa.t i ve Corrn11issioner 1 s Court. 

/i.n appeal fi'om the Court o:f the :n.:;.tive Cornr,1issioner? 
Umzintoo 

Tl.~3 TZ?J.T 11 NATIV.S" J::3 i''O'T Lir:ITJ::J TC P~n30FS OF 
?UB3 BLQCjJ BUT J~L':lO I:tTCLD~:8,) rl,:.rcJ~ C:7, I ~r ~--~D 1·3LOO:'J AN3J TF~ 
COR:S.JCT TJST r:20 A.Pl T.JY IS THE OlL~ OF ~t\.CI.:\L 'J..Yi.-:.'~ 1 A T"SHT\1 UHI CH 
IrCLU~J:::::J =).._·-.Cl \L CH~~~:C·\.CT~~I:I ,_jT IC~:; _\N:J 30CIAL ~l·TVI~~ONMENT. 

The parties to this action are coloured persons and 
linea l descenc1ants of the la0e F'ra11k F'ynn~ a European~ who 
marr·iec1 a nllUber of native women in Hatal by Native custom 
p:r'lor to th.:; a11nexation of that Province by the British 
Govc;rnment o 

~~espondent is the ovvner of the farm Campania in the 
Umzinto District on 1rrhich there is an eating house occupied 
by .. ~;J~Je1lant o The former sued for Appellant 1 s ej ec tment from 
these -~)remis es ancl t~1e action We.s instituted before the Court 
of the-· native Comniss ion er vrhere exception vras talc en to its 
juriscliction on the ~:;rounds thc-.t the parties were not Natives 
vrithin the L1eanin~"'· of the term nnative" in the Native 
Aclmini stro..tion Act~ No o 38~ 1927 o 

The Assisto.nt Native Cor:m1issioner 7 applying the 
test of civil ,status 8)3 indicated in the CrlSe of Govu vs. 
Stua.rt~ 24 N oLoR. 440 and Dunn vs. Hex~ 2i3 F .Lo~t· 56 7 held that 
they were Natives and overruled the ezception. 

Ivir o Browne in a lenr.~thy m1d able .:1.rc;ument has contend­
ed that the ·true test to have a"'J1J li.ed should have been the one 
of (e. ) appearance ~ (b) habits oi~ life Cli'1d (c) prepol1deranc e of 
blood 7 but t~1at even a.Gsumin[:{ that the Comr!1issioner had applied 
the corT•ect test there was ample evidence ancl authority to show 
tJ:1at F'rank Fynn 1 s children INere leg itimate o 

~.ir' 0 0 0 0 0 0 0 0 
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Mr . Darby on the other hand? in supporting the 
Cormnissioner' s f i nding also relied lar~;ely on the t wo Natal 
cases ? but contended tha t. t:i.'le off- sprin~; He re illegitirnate and 
consec1uently Natives as they fo llovrea the sta.tus of their 
mothers. 

As acainst this Mr o Browne ar[,ued tha t the cases of 
Govu vs. Stuart aJ.l.d Dunn vs. Rex we re Hrongly dec i ded and 
cited the case of Seedat's Executors vs. The Mas ter (Natal) 
1917 A.D. 302. Here it was held that whilst a foreign polyga­
mous marriage could not be recognised in South Africa, the off­
spring of such a marriage , if legitimate accor6ing to the laws 
of the domicile of origin9 will be regarded as leg itimate here. 
He therefore urged that as the unions contracted by Frank Fynn 
with these native women vrere recogni sed by the Natives them­
selves? and contracted as they vrere in Natal vvhilst it v1as an 
independent native territory , the children must be regarded 
as having been legit i mate although the ma.rriages themselves 
would not nec essaril y be reco gnised in a British Colony. 

\!hether vre accept this contention or not seems to 
me to be of little consequence in vie1;.r of the decision given 
in Andei'son vs. Gre en, 1932 N .P .D. 241 where in a not dissimilar 
matter, and where all the l eading authorities on the question 
were exhaustively dealt ':Jith, the test of civil status was 
definitely rejected. 

In that cas e the Plaintiff, Anderson, claimed a 
provisional judgment on a raortgage bond passed by the Defend­
ant 7 Green, who had described himself a s "Charles Green of 
Ixopo, Natal 7 Farmer" , and ·vrho was the illegitimate son of a 
native woman by a ~uropean. He opposed the granting of the 
order on the grounds tha t he was a Native. In doing so he re­
lied on certain provisions of Act 41? 1908 (N) 9 which regul ate s 
the lending of money to Natives and which had not been complied 
VT ith, and also on Section 1(1) of the Natives Land Act No. 27 7 
1913 7 requiring the prior consent of the Governor-General in 
certain transactions 7 the ·which had not been obtained. He held 
Letters of Exemption exempting him from the operation of Native 
Lav'T . 

The Court held that he had failed to discharge the 
onus of proving tha t he v-ras amenable to the provisions of 
these t vro acts and grant ed the provisional order. 

In coming to t his conclusion the Court rejected 
as I have already stat ed , the test of civil status as applied 
in the ca.ses of Govu vs. Stuart and Dunn vs. Rex (supra) 7 and 
held that the primary question for consideration vvas the 
language? scope and objects of the tvro enac tments on which 
Defendant h ad relied in order to ascertain whether he was 
amenab le to their provis ions or not7 and for the purpose of 
these t wo Acts it found that the term "Native" was not limited 
to persons of pure blood but a lso included those of mixed 
blood · and that the correct t est to apply was the one of 
raciai type 7 a term which includes racial characteristics and 
social environment . 

In dec i ding the present appeal we must also be 
guided by like principl es and a scerta in whether the parties 7 
or one of thern 7 are arnenable to the Native Administration Act 

or .•.. .. 
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or not, having due rezard to its language . 

This Act 7 as the title shov1s 7 was enacted for the 
purpose of providing bettei' control and management of Native 
Affairs' administration wa.s vested in the person of the 
Governor-General as Supreme Chief? special courts were set up 
to deal vvi th purely native matters 7 whilst recognition was 
given to 1?J.? .. o}_o_ 7 native law and custom 7 and tribal government. 

It must be conceded that whilst this measure is of 
great benefit to the large mass of Natives living in the Union, 
there must be cases even amongst those of pure blood where its 
provisions might prove harsh and unsuitable. I refer to those 
indi vic~ual case s where t he Nat ive has advanced to a stage in 
the sc a1e of civilisation \'ihere it would be more appropria te 
to a.pply European then na tive la.w to him 7 but the Act makes no 
distinction. His only reli~-:;f i s to obta in letters of exemp­
tion7 but even this vroul d not necessarily e}~empt him from all 
the provisions of the Native Admin i stra tion Act. 

\fe find similar lines of demarcation with coloured 
persons. \Ji th a large number it would be just as unde sirable 
to apply European Lav to thern as to the ordinary Native. 
There are a. large ntunber of the Fynn family living in our native 
re s erves under conditions little removed from those of the 
aborig~Lnal Native. They ha.ve their recognised chiefs and have 
ccnt.racted polygBJnous marriages 7 and the only law they under­
stand ai1d vrant is native lavr; but there are others again who 
are on an entirely different footing. 

It therefore seems to me that where we find this 
class of persons living under entirely different sets of condi­
tions by reason of which they can be readily divided into two 
social groups it would be undesirable on the grounds of public 
policy to treat them all alike and to apply nat ive law to them. 
This) I think 7 is clearly indicated in the proviso of the defini­
tion of the word "Native" in the Fative Administration Act 
itself which includes within its ambit those persons resident 
in scheduled native areas under the s ame conditions as a 
Native, and by i mplication excludes those living otherwise than 
as Natives. 

These considera tions are supported by the fact that 
for many years now the superior courts of the Union have con­
sistently rejected the t est of civil status and appli ed that 
of racial type when interpi·et ing acts v1hich 7 for convenience 7 
can be grouped under the term 11 g_J.:g._~_s_J:§.gt._s).a~tJ_Q.g " . 

Af ter carefully considering the Native Administration 
Act as a whole it seems to me abundantly clear that it includes 
within its sc ope coloured persons who are on the same footing 
as Eat ives whilst at the same time it provides an avenue of 
esc ape by implication for those who are not. 

After comparing this Act with the two Acts which 
called f or cons i deration in the case of Anderson vs. Green 
( supr'a) 7 I ca.n find no grounds which would in the present case 
justify a departure fr om the t est there applied. 

The racial type t es t therefore resolves i tsel f into 
an individual one 7 depending on conduct for per:no.nency 7 and 

1nay •.•. ~ •. 
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may be lost by reversion to native conditions of living. 

Respondent is a coloured person wi t h pronounced 
Europeo..n features and vr i t hout the characteristics of a Native; 
and the Comrnissioner has recorded that his mode of living is 
that of a European. Appellant~ on tl1e othex· h and 7 is of darker 
complexion but ~.vi th features more approximating thos e of a 
~uropean than a Nati.ve 7 anc~ h is habits of life ar1d mode of 
living are recorded as bein~ those of a European. 

In the circumstance s, therefore~ it vvould appear that 
the parties belonG' to a class to which at the mornent the Nat ive 
Ac1rainistrc. tion Act caJ1.1'10t be a1)plied? and are consequently not 
subject to the jurisdiction of the native Comrnissioner's Court. 

I can f ind no indication in the several cases cited 
as to what test should be app lied in fixing the standard of 
living required of these people 7 but I assume tha t they should 
conform to the mode of living and habits of the average 
European, 

The appeal will be sustained a.nd the ruling of the 
lTative Conunissioner set a.side with costs. 

The Plaintiff in this matter issued summons against 
the Defendant in the Court of the Native Commissioner for the 
District of Umzinto and on the return date exception was taken 
to the sunnnons that the Court had no jurisdiction on the 
grounds that both parties to the action vrere !19..! Natives and 
consequently not arnenable to the jurisdiction of the Native 
Comraissioner 1 s Court. This exception 1.vas overruled by the 
Native Comrnissioner vrho held that the l.Jarties were Natives 
within the meaning of the lTative :\.dministration Act. The Defend­
ant in the Court below has appealed a~ainst this ruling. 

The ess ential f a cts are as follows~ Both the parties 
are descendants of one Frank Fynn by his wife Ntumbazi~ a Native 
woman ;;rhom £i'ynn married accord ing to Native custom 7 prior to 
the annexation of natal~ The eldest son of this union was 
George Fynn vrho married a coloured woman Maria Og le 7 his only 
wife, according to Euro1)eal1 civil marriag e rites. The Plaintiff 
Fynn is a son of George Fynn. 

Another son of George Fynn is ''Of fi'J 11 Fynn who 
married J.!Iinnie Shezi 9 a Native woman 7 according to Europ ean 
civil Inarriar:;e rites and Defendant is the issue of this marriage. 

F~a~K_El~~ was of pure European descent. 

The parties to this case are coloured peop le and their 
mode of livin,s is that of Europeans though Native blood predo­
minates. 

It is contended by Hr. Browne on behalf of the 
Appellant tha t tl-s parti e s d o not f a ll within the t e rm 11 Native 11 

a~; cl.eJ~ .: :''2 1"1 ~-n ~~:;c t i o:1 8h of Act 38 of 1927 t h e t ests h e= appli es 
be ing t~·Lc.;_·;e : .. J.J.t_l c_i:)i•! .!' I'·::·f.l~;_,_l-,2.rJ Jy i~1 V·::I'~C'! "' E:_'~'.·)I'':I"r:2 (>~1..1-:.'·tc~ Of 

South .'\fr j_c n. v :Lz ~ ( ~t; c.!:~ r: of'P•';.c c 1 (r.1) ~-.:::..1:.~ 1 :~ o_;: l j_.L'c :::.n d < '.."! ) 
preponderance of b l ood. 

On. o o o •• 
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On the other haJ:ld l''Ir. Darby cla ims tha t the correct 
test to be applied is t hat of the civil status acquired by 
descent from Georc e Fynn and on the authority of Govu vs.Stuart, 
1903 N .L. R . 440 and .He~~ vs. Dunn 7 l~{ ? N ,L.H. 56 contends that 
George F;:,lnn VIas Bjl. ille~·i t:Ln1ate s on ccnd. a.ccordinz to our laVJ 
acc~uired the status of h is mother, a lTative 7 which status v:as 
passed on to his sons and c ranclsonso 

Several authorities have been quoted all of v.Jhich 
have been carefully considered . 

The c1e fini tion with which this Court is irn1:1e d iately 
concerned is that set out in the Native Adsninistration .~et of 
1927 which readsJ "Nat ive shall include any person who is a 
member of any aborig inal race or tribe of Africa. " The ·proviso 
which follovvs these words does not affect the present issue o 

The Natal Supreme Court in the case of Govu vs. 
Stuart applied the test of civil status 7 the issue in tha t case 
being the same a.s the matter novv before this Court, it is 
therefore a very strong authority in favour of Mr. Darby's 
contention. The later case of :S.ex vs. Dunn confirmed the 
decision in Govu ' s case but vvas a prosecution under the Liquor 
Lm1 and Has therefore more r e st:c•icted in its scope than the 
earlier decis ion. 

In the c a ses of Queen vs. Parrot 7 1899 S.C.454 7 
:rtex vs. Auret 1919 ~.D.L. 32, Rex vs . 0\varts 1924 T.P.D. 421 1 
Rex vs. ~~onnenfe ld 7 1926 ToP .D. 597 and Rex vs. Tshvvete 7 1931 
EoD.L. 7 it vras consistently l a id dovrn that appearance, habits 
of life and preponderance of blood were the t e sts to be applied 
in deciding the issue as to whether a particular individual 
was either a Native or a coloured person, no r e ference vrhatso~ 
ever being made to the question of leg itimacy or otherwise of 
the birth. In the case of ~ex vs. Tshwete it was ac t ually on 
record that the person whose status was in dispute was the 
illegitimate son of a Native woman by a European, nevertheless 
the only test applied was that of appearance. 

It is common lr...nowledge which this Cour t is entitled 
to take judicial cogniza.nce of tha t as the r esult of contact 
between Europeans and Natives in South Africa a distinct class 
of people has come into being who have an admi x ture of both 
European and Native blood and v:ho are usually referred to as 
11 coloured 11 people o 

As an example of l egisla tive r ecognition of this fact 
we have the Union Licluor Act 30 1 1928 7 which defines 11 Coloured 
person" as "Any person who is neither a European nor an Asiatic 
~l9.;r:_?-__ HB:1i.:v_~ o 

1
' 

The habits of life of coloured people are 7 in general, 
not those of Natives. 

"Border line" c 2.ses will no doubt be f ound of persons 
who pro::i mate more to Euro.:_J0ans on the one hand or more to 
Natives on the otl:.e:r· 7 ne.vertheless , the ceneral body of coloured 
peor~ J. e is clearly cb.sti.TILUishable from either Europeans or 
Nat i.·.,~ es, 

h.n exo.mi nation of t l:e provisic.·ns of Act 38 of 19~~7 
shows that its object was "To provide f or the better control 

an.d 0 0 • 0 • 0 • 
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and ma na.zeE1ent of Nativ .~ Affair· s 11 and incl1_,_de s such matters as 
the reco:_- ·ni tion of Na.-::,i ve La.vr ancl custom ~- N8.ti ve rule s of 
suc c e G.'3 i on; :l_q_q_qJp_ ol""' ~.o::~a_d): 3 leL; isla tion by proclruna tion etc., 
thus establishin~- a s~rste r11 of law an0. administl""'a tion apart from 
the comr!1on lm·'T of t h e l an ci end suited to only a certain section 
of the community with ch2cracteris tic s a11d l1abi t s peculiar unto 
them~; elves . 

In t~·1 e ab Lenc e of clear , . .rords to the contrary it 
c a.nnoL. oe so.i d t :1at :L t •:T3.•"i tl1e inten tion of tl1e Legislature to 
brine:; coloured people a s a cla.;3 S 7 IPJ ithin the provisions of the 
N0.ti ve Aclrnin ist::c"3.tion Act. rrhi s conclusion is strengthened by 
the cleci s ion of the Ha t a l :jupreme Cou2t in t ile recent case of 
AnO.erson vs. Gr e en 7 1932 lL P c D. 241 >.·.rh ere in tl1e Court had occa­
sion to cJ.e:Cin e the st,c::.tus of one of t h e po.rties in the light of 
the deliniti on o:f 11 r a tive il in the l'ative Lo.nds Act of 1913 
vv hich is siLlila.r to t }lJ..t o/ 11 ~·'ative ; 1 in Act 38 7 l S27 ~ in this 
case t h e le ,:..'..r n e d Jud:, e;; C.rsvJ a d istinc t ion bet\'Ieen "civil 11 

stc.:.tus 211C. 11 cJ.e;:; c ent ;1 a_no. ;J.nC:.er the l c..tter term laid do-vrn the 
tests of appe.::::.rance and. habits of lif e as beinz the true crite­
ria of s t.::ctus for the uur~)o S e of the Na tive La nds Act . It is 
useful h ere to quote the f ollov ing extract from the judgment cf 
Hat horn ? J c ~ 11 It app e 3.r s to me th2..t INhere membershil) of a 
tribe is re l erred to in close association vJi th membership of a 
r a.ce 2.s in the ex~)re s sion used in the d.ef'ini tion 7 'member of an 
aborig inal r c::·.ce or tribe of Africa 1 ? the membership of a tribe 
rnustJ like the membership of a r a ce be rec c:.rd ed as dependent 
prirna~(·ily on de scent a nd not on status o" At page 253 of the 
SSI11e re_t)ort 7 Lai1sd own 7 J o supports thi.s vieu. 

The ca.ses of Govu vs. ~)tuart and 1i.ex vs. Dunn are 
cl..istinc:;ui shec1 in the c as e of Anclei·son v s . Gre en. 

In the CJ.bo~Je c a.s e (An de r Ewn vs o Gr een) it is note­
vvorthy tha t one of t r1e sta.tutes there considered is of a like 
nature to t~1e Native AcJJni nisti·a.tion Act in that it deals vvi th 
a branch of Native Adrninist.ration, consequently the reasoning 
in /U1de~""'son 1 s c a se applies with e q_ual f orce to the c ase now 
before this Court. 

It is perhaps advisable f or future guidance to empha­
size the order in which t he tJ.1:r ee t e sts v;hich have been mentioned 
should be applied and for t l1is pui·p ose I r efer to the judg·ment 
of h.otzeJ /\.oJ o? o in Hex vs . Auret at pa2;e 34 7 viz: "Now the 
t e:-J ts vrh ich the Court ~;enerally applies in c c: se s of thi s kind 
is not Llerely the general a~0lJ e arance of the pe r s on but (al s o) 
h abits of lif e? bec a use c ase s mi~ht oc cur wh e r e tJ.1e appe a rance 
is r3.ec eptive and it is not a s a ti s f a ctory t es t in every i n­
stance7 cons e quently as I h ave s a id7 the Courts h av e g on e a 
step f ui·ther and t aken into considera tion the habit s of lif e of 
the per son whos e race or orig in is in questiono In the event 
of these te s t s f a ilinG the Courts have a pplied a third t es t 
viz. preponderance of blood ." 

The parties to t h is c a se are coloured p eop l e living 
accortin~ to Zurope aJ1 modes of life 7 t herefore t he t est of 
p1, epo11Ci.e l\~.nc e of bloccJ. c'o; s not a.~J~J ly . '.r:1e !Tati v e Commis-­
sioner app J.i e d t he vn~on;j t est and the appeal should b e sustained 
and t he decis ion of the l'Tc:::.tive Cor.1n.1:l.csioner se t as i de. 

Cr\.3~ o o o o • • o o • 
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PRETORIA < 19th IVIay 7 1933. Before Ilmrard Rogers 7 Esq . 7 Acting 
President 7 l\1essrs . H c S . I~rnn and c..T C, Yeats 7 Members of the 
Native Appe:1.l Court (Tranf-,vo..al and Natal Division) . 

Seduction ~ Paternity - Onus. 

An appeal from the Court of the Native Cornmissioner 9 
Germistonc 

IN AN ACTION FOR DAI'JAGES FO:~ SEDUCTION AND FOR 
MAilTT~NANC3 OF CEILD? IF PLAil,i"TIFF I-Lil..S PROV3D TR4.T SEXUAL 
INT~ii.COUR.j:S TCOK :F·LAC~ 7 TE~~ o:Wu3 TH:SH ?3:3 TS UPON DEF:SNDA1'4T TO 
sno·J TBJ-\.T GEE 11AS NU'r A VI.: lGilT AT TH:S Tilill: OR TRI\T IT ~'iA~3 
PHYSICALLY II.?C:..iJIBL3 FOH HIM TO BJ:: TH.3 FXri-:TS:rt OF PLAINTIFF 1 S 
CHILD 

In this case the Appellant 7 Plaintiff in the Court 
below 7 sue c). the Hes9onden t? Defendant in the Court below 7 for 
(a) the swn of £200 daina~e ::; in respect of her alleged seduction 
in January 7 1932 7 by the Defendant and (b) 111aintenance at the 
rate of :22 per mensem from the date of birth to the date of 
jud2,1nent in- respect of a child born on the 15th September? l£·32 7 
as the result of the alleged seduction. According to "further 
particulars furnished by the Plaintiff at the request of the 
Defendant claim (a) included an amount of £10 in respect of 
lying .. in expenses with necessary food and clothing 7 -che balance 
being general drunages. 

Defendant's plea was in effect a g eneral denial of 
the alle[;ations upon which the cla im wa s based. 

The judgment of the Court below vras one of absolution 
from the instance with costs. 

The Native Commi s sioner viaS requested in terms of 
sub-section (l) of section three of the IJo.tive App eal Courts' 
rules to furnish a written judgment showing (a) the f acts the 
Court found to be proved 7 ond (b) the re a sons for the j ud~nent 
of the Court. 

The facts ·which the Court found to be proved were as 
follow s~·· 

(a) During January 7 1932 7 Plaintiff was living with h e r 
parents in quarters at the Glen Deep Gold Mine 7 
Germiston. 

(b) That Defendant 7 vv-ho is a marrie d man 7 wa s also living 
on the p remises with h is vrife in rooms adj a cent to 
those occu p i ed by Ple.:Lnl.iff and he r part'Jl.ts o.n d that 
fr i2:1.dly :ceJ.c. tionc e::idted botv1c 8n t.Ll8 tFo fami l ies 
at the tir~.t: . 

(c) That shortly aftc r ~·t:: JD.nuo . .r·y 7 1S32 7 pro b::tbly about 
Sth or lOth Ja.llU<3.r~r 7 C:'.n: .. du.,·i.n.~~ tJ.1e a.1JSL 1CU o:t' 
Defendant's wi fe c a T·nal c onncc t...ion took p2.c.tr. e b8tvv-een 
Plaintiff and Defendant in the latter's r oom on the 
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premises afores~id. 

(d) That Plo.intii'f [J3.ve birth to a child on the 15th 
Septer11berJ 1932 9 and that a coloured woman named Kok 7 
acting as midwife? 1Nas present a t the birth. 

(e) It was not until August? 193 2 9 tha t Pla intiff made 
her condition knmrn to her fc.. t he r 'IHhen at the s arae 
time sh e indicated Defendru"1t as being res~Jons ible . 

(f) Defendant vras brout;ht before the CoElpou.nd Ila11a3e r ? 
Glen Deep 9 and vrhen confronted v~ri th Plaintiff denied 
that he was resp onsible for her condition. 

'l'he written judgment indicated that the Court while 
s a tis fied that carnal intercourse between the ?laintiff and 
:Jefendant did take place under the circumstances alleged vvas 
not able to come to any definite conclusion on the question as 
to r,rhethe r the Plaintiff was a virg i~1 at the title nor as to 
whether the Defenda nt was t.he father of the child. It was 
stated further in the j udgnent tha t nhaving resard to the number 
of days be·twe en date of probable gesta t ion and d.at e of birth? 
Plaintiff in order to succeed in her cla im for maintenance 
should have established in e\.ridence t hat her child wa s premature­
ly born. This she has f2i ]_ed to do. From the date g iven it is 
improbable that Defendant is the fath er of the child ? and the 
Court therefore :felt it vroul d not be justified in finding for 
Plaintiff until evidence is for thcomi ng to show that the child 7 
which wa.s a 249 days baby? had been prematurely born. 11 

Ac ainst this judgment an appea l was note d on the 
following grounds ~~ 

1. That the judgrnent of the Native Commissioner absolving 
Defendant from the instance is against t he weight of 
evidence in tha t on the admissible evidence on the 
record the Native Corrnnissioner should have found for 
Plaintiff as prayed v.r i th costs . 

2. Judgment is bad in law inasmuch as~ 

(a) The Native Corrnnissioner erred in holdi ng that the 
onus lay up on plaintiff of showing that the chile. 
born was an abnorual or premature child. 

(b) The Nat ive Cornmi ssioner erred in holding that the 
Plainti f f had to establish that she was a virgin 
at the time of the act of intercourse on the r1th 
or lOth J a.nu.ary 7 193 2. 

It was strongly urged by 1\Il ... o Advocate Oshrey on behalf 
of the AlJpellant and was not contested by :rvrr o Barrett f or the 
Respondent that havi ng- r es·ard to its findings as to the facts 7 
the Court belon should have entered ju~'?,"ment for the Plaintiff o 

\/i t h this contention this Court is in entire acree­
ment. In so far as the ques tion of the Plaintiff's virginity 
at the time of t he alleged seduction is concerned 9 it is common 
cause that she was un.married and she must 7 as hac repeatedly 
been laid down by our Courts 7 be p r esumed t o h o..ve b een a virgin 
in the absence of definite proof to the contrary 7 the onus of 

which o o o o • o 
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which rested u·oon the Defendru1t. Fo such proof was a6.duced 7 
the doubts '~vhicJ.1 the Court ent ertained under tha t head being 
founded upon the f a ct tha t according to the evidence she shm.red 
no signs of having passed through any extraordinary ordeal ·when 
emerg ing from Plaintiff's room a fter her first experience of 
sexual intercourse and upon the use by her of a certain word 
(nor appearing on the record) which the Court was of opinion 
no girl- of decent upbrin[;ing vv ould use. -

As to the question of paternity t he law is equally 
clear. The f act of sexu a l intercours e bet1--reen the Pl;:dntiff 
and the Defendant hB.vin;~; been established to the s a tisfaction 
of the Court , which a cc epted :!--laintiff 1 s evidence ~n this 
connection, the Native ComL.liss ioner? in t he absence of o.ny 
proof from t he Defenc~.2Jlt t~1c.t unc~er the cil'cuus t c.nces it was 
physic a ll;:,r i m)ossible for hi:ul t o be the f2.tl1er of Plaintiff 1 s 
chile!. , whicl1 p roof "~xas not fox·t~.1comin~? ei>red in not accepting 
her statement as to pa:tGr·n:i_ ty. 

L"ll"o Bar:i.~ett, on beh:1lf of t he Res9onG..ent 7 a ttacked 
the N~.tive CoEllaissioner ' s findin;_;s as to the fac ts as set forth 
in t he Ylri tten jud~~111ent and invited at t ention to cei·t a in dis-­
crepancies betNeen t he evidence of t he Plail1tiff and t hat of 
certa in of her Yvitnesses. ~~e contended tha t the evidence for 
the Defendant shculd have been accepted by the Court in prefer­
ence to tl.:. cl..t of the Pl aint iff. 

This Court, after full and c areful consideT·a tion of 
the record? is not f;repar ecJ. to overrule the Nat ive Cornrnissioner's 
findin,~s as to the facts c.u1d is of t he OlJinion tha t Plaintiff 1 s 
evidence is sufficiently corroborated to estab lish the alleGed 
seduction. 

The appeal is susta ined ·with co s t s , the jud.sment of 
the Court below altered to one for Plaintiff with costs, and 
the cas e refer red back to the Native Coft"rrn i.s sioner for the taking 
of such evi c~ence as will enab le him to assess the amount of 
damages a nd maintenance tu be avra.r ded to the Plaintiff. 

PHZTOHI A 19t h r,Iay 7 l S33. Before Hm ·ard Roeers 7 Esq. 7 Ac tint; 
President , I.Tessrs. H • .3. F;nn and J.C. Yents, Members of Native 
Ap1Jeal Court ( Transvaal anC. Natal Division)" 

f.)uccession - Illeg itimate children of Native spinster. 

An appeal from the Decision of the AssistD.nt Native 
Comnissioner? Johannesburg , in an enquiry held under section 
3 ( 2 ) of Government 1-.Totic e No. 1664 of 1929. 

IF A NATIVE 3PirT;.)T~:8. HAS BE~~N ~C.i?ELL:~D FROU .'\l'ID 
1-tZPUDIAT,SD BY TIIE Kli.A..~.\L TO ·,·fliiC~I :JlG BLLOrrG~D , H:2R COIJ}f..::CTION 
\ ~· rTE T~L'-~..T KRA.AL IS ~~r;T I:2~.-JLY s:zv;i::TID :"J.TD SUCli 83V:.:RAHC.8 ·. IOULD 
~1CT~lTD TO RIGHTS C.11' :.:>ucc:..:;·_ ~ ,.JIC:i:,T o 

011o Q 0 0 0 0 0 
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On the 14th February, 1933 7 an enquiry was held by 
the Assistant Native Comi1iss ioner 7 Johannesburg 7 under the 
provisions of sub-section (3) of section y~~§-~ of the regula­
tions for the a&ninistration and distribution of Native estates 7 
framed under sub-section (10) of section !:~:!:.~.P.~Y_-_:c.Qr_e.~ of the 
Native fl..dministration Act 7 18·27 7 and published under Government 
Notice No. 1664 of 1929 7 into a dispute which had arisen regard-· 
ing- the distribution of the property in the estate of the late 
Annie l'.!Izilikazi. 

At the enquiry Arthur Malima 7 the illeg itimate son 
of the deceased 7 claimed to be her heir. He sta.ted that he vJas 
a Fingo resident in the Bizana. District~ that his mother 1 who 
died in January 7 1933 7 had never been married either civilly or 
by Native custom1 thc:.t :his mother had four brothers viz . Johan 
who had died without issue 7 Mblambiso vtho ha0. died leaving a 
son named Put.se 7 Fesi who had cLied leaving t v10 sons Fred and 
Mkwenkwe and lastly 7 ~-tolobile who had died without issue. 

It is stated in the evidence tha t the deceased died 
leavin~ no will 7 and therefore it is clec;.r that the estate rnust 
in terms of section t vrenty--three of the Act and the resulations 
framed thereunder devolve·-a.c··co-r-ding to Native law and custom. 

The finding of the Native Cormnissioner as the result 
of the enquiry 'vras as follovTs ~-

It is ordered that Arthur Malima take possession 
of all the assets in the estate and look after them until 
such time as the Native Putse might claim them. 

Against this finding a.11. appeal was noted by Arthur 
Malima on the following grounds~ 

(1) That the decision is bad in law7 and contrary to 
law. 

(2) That the decision is contrary to the evidence and 
against the weight of evidence. 

(3) That the said Arthur Halima is according to law and 
custom the rightful heir to the deceased 's estate and 
property. 

(4) That the learned Conunissioner erred in coming to 
his decision bef ore all the full facts we re l a id 
before him. 

At the hea x·ing of the appeal J Mr. Attorney Rn.aff on 
behalf of Putse I\Izilikazi applied for and was granted leave to 
intervene as ~espondent in tbe appeal. 

Mr. Raaff on beha lf of Put se took the prelirainary 
point that the finding of the Native Commissioner was only in 
the nature of an interim order a nd vv-as not a final decision and 
was therefore not appealable. 

The Court was 7 hovrever 7 unanimously of the opinion 
that the finding raust be cons trued as a definite rej ection of 
Arthur 1 s claim to be the heir to t:18 estate and a s a pronounce­
ment in favour of Putse. Indeed tne rea.sons for his finding 

submitted ..... . 
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submitted by the Assistant Native Corrmissioner permit of no 
other interpretation. Mr. Raaff's objection was accordingly 
overruled. 

The only authority quoted by the Ass istant Native 
Cornmissioner in support of his finding is the c ,J.s e of J:Jobulawa 
vs. Joyi (tfhi tfield 7 

11 Sout11 African :f\~ative Lavv11 
1 pag e 199) . 

This c ase merely l a id down tha t a Native spinster of full age 
,_\Ias enti tlec.l to own in her p e1·sona l ri~::;ht property she had 
earned. From this bc..sis the Commissioner reasons as follows.-

11 •••••••••• 'l,his being the case 7 it a lso follows that 
she may devise such lJ roperty at will~ but in a case where a 
spinster dies i:Y'cestate then obviously? on her death, the prop­
erty 11?.~9- .J~F..~ falls within the estate of her f a ther or his heir. 

11 In the ce .. se quoted above 7 the intention is to safe­
guard the property of a spinster during her lifetime against the 
interference of her f a.ther or his he ir , but unfortunately the 
decision does not ~o so far as to extend the concession to any 
illegitimate c~nildren the spinster might have borne. These 
children automaticall;'/ become the 'property 1 of the mother 1 s 
guarctien ancl any property she might have mrned suffer a similar 
f a te. rrhe maxim ' Een moder maakt geen bastard' does not apply 
to Native Law ru1d the only remedy or right an illegit i mate 
child misht have is for maintenance out of the property his 
mother had left. 11 

The Court is satisfied that the foregoing is not a 
complete nor an entirely accurate statement of the Native lavr 
on the subject of the succession rights of illeg itimate sons 
of Native spinsters. 

The general principle operative amongst most tribes 
is that the illegitimate son of a Native spinster becomes a 
11 son 11 of the house to which such spins t er belongs. Such son 
would, therefore 7 in t he absence of uny leg itimate heir in 
that house 7 l1ave the right to succeed to the property belong­
ing to that house (and property acquired by a spinster would 
accrue to the house to ·which she belongs). 

F'urther ~ if by virtue of her immoral conduct or for 
any other c ause such Native spinster has been expelled from 
B.nd repudi ~'..te d by the kr aal to vrh ich she belonged 7 her connec­
tion with that kraal would be entirely severed and such sel."er­
ance \rould extend to rights of succession . This Court is of 
the opinion that in such a case the deceased spinster should 
for succes:-~ion purlJoses be regarded a s h av ing herself been a 
kraal heado 

Having regard to all the circw11stances of the case 1 
it is conside red that further evidence should be obtained on 
the follow in[; points •.-

(l) \n1ether the father of the deceased is still alive. 

(2) ·v{hether the brothers referred to in the evidence 
belonged to the sa.me 11house 11 as the deceased. 

(3) \Jheth er the list of brothers appearing in the 
evidence 7 8J1<.l of their issne 7 is e:chausti ve. 
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(4) \/~.1ethei' the:r·e was any repudiation of the deceased 
by he:c• fan1ily. 

(5) '.lhether the A1_)pellc:u~t. j_"'esj_cJ.ecJ. with the dec e8.s ed 
c~nring her life-time or YJas brought up by her 
farnily. 

(6 ) Any other releva11.t evidence ·which may be tendered 
and does not 2.lrec.dy appe2.l"' on the record of the 
pl .. oceedinr:s" 

The appe8.l is acco2din~:·ly a llovT e d and the Assistant 
Native CoHr:n issione:c is instructe<l to re-open the enquiry 7 to 
take further evi ~_~;_ ence on the points enu.r:1c.:;rated above and to 
decide the issue :Ln the lie:ht- of such :further evidence read 
with t hat already rec orc~e d. 

. 
The co s ts in both Courts are to form a charg e 

a2ains t the est a t e. 

DUJBAN. lCth July 7 1933. Before Hovm.rd Rogers 7 ~sq. 7 
Acting i>resident 7 Messrs . E.c}. Lowe and H.G. Arbuthnot> Uer.1bers 
of' the Native Appeal Court ( 'Tra.nsvaal and Natal Division). 

Zztension of time i.Vi thin which to appeal - Just cause. 

Applica tion f or extension of time wi thin which to 
appeal from a jud.:;ment of the Court of the Native Commissioner 7 
Eshowe. 

'l~ O R~COGFIGE POV~~RTY OF' IT3:8LF AS CONSTITUTING 11 JUST 
C.\US:3 11 ~.:CU~:J CT.G.-\.ri' ~ ;'\JV ~~TR3LI6LY DAUG.'8RCUG PRSC3D~J:-TT AlTD 
\JOULD ElT-J:I~ULY D::F J \T rrFC~ OBJ.2:CT OF TIE~ RUl1E. 

The Applica.nt? Silo EU.hlalose 7 sued the ~1esponc1ent 
before Chie f Gomonqo f'or e i ght head of c a ttle being the balo..nce 
of lobol.o ~!hich he alleg ed to be due to him in res~Je ct of a 
cu;.--; tor&trJ u.nton entered into by Hespondent v1i th the vJ oman 
1·o.hl cu11ban8. of \rhom App l i c a11t v.ras guardiCUl. 

The Chief on the 27th Ausust, 1 931? g ave judgment 
in f2.vour of the Applicant fo r eight heacl of cat·tle as prayed. 

This jud[ment was t aJcen on appeal bef ore the Court 
of the Native Comrnissioner 7 Eshov1e 7 which ultimately on the 
14th December 7 1931 7 allovved the appeal and set aside the 
Chief 1 s jud;:,ment with costs) in effect upholding a p lea of _r_e_§_ 
iY:gA_c_P:~A c.c1vanced on t he () .... ounds tha t in de cree in~ a divorce 
betvreen t he rt.esrJon0.ent e.nd his ·wife in 1D~~6 J owing to the 
l a tte i' ' s ii.1iG c onduct? the Court had made an order for the return 
of five h eo.(. of lobolo cdttle by the Resp ondent to the Appli­
cant in the event of the wome.11 rcmarr;y-ing Q 

Application •..•. 
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Application is no·a rnad.e b;y the App1icant 7 under 
Section .~.i.;~ of the Fati ve Appe a l Courts rules promulgated 
under Governrn.ent Eotic e !Too 2:254 of 1928 7 for an extension of 
tin:e wit:1in which to note an appeal against the Native 
Co11ITL1i.ssioner' s judgr,1ent dated the 14th :Jecember 7 1931. This 
B.)lJl ication is opposed bJ the .Respondent. 

In support of his ap~)lication the Applicant sub-­
mitted an aff~Ldavi t dated the 20th J"uly '> 1932? alleging that 
though an~cious to prosecute an appeal in t he matter 7 he was 
unable previously to do so ovring- to 1ack of funds; that he 
Has called upon to meet hea.vy con1.mi tElents in Deceraber 1S31? and 
subsequently owinz to his mother1n illnes s 8J1d also to the fact 
that he vras c 2..lled up on to support a large number of krac.l in­
mates durinz a ~?e:ciod o:f acute depres.sion. 

Section §..i~ of the A9peal Courts ru1es empowers this 
Court to e::;:tend in any cas e t11e period •.\f i thin which an appeal 
may be noted 11U~)On just cause being shmvn. 11 

vf11at constitutes "just cause 11 r.ras considered in the 
case Cairn's Trustees vs. Caarn (1912 A.D. 180) when it was 
pointed out ti'J.c::t:, "it would be CJUi te impossible to frame an 
exhaustive definition of v•rl1at would constitute sufficient cause 
to justify t;~le ~ra11t of inclulgence 11 and that "all that can be 
said is that applic c.,nt must show something wh ich entitles him 
to ask for inG.ul g ence of the Court. H~1.at that something is 
mu ;::;t be decided upon the c ircumsta.nces of each case." 

In the smne case the Court went on to say~-

ttThe object of the rule is to put an end to li tiga­
tion and to let parties know where they stcJ1d. It would be 
intolerable ii' there be no reasonable limit vri thin which 
a ppeals might be brousht cU1d it is in the interest of the public 
that the time should be limited. ~'n1en a party has obtained 
judgment in his favour and the time allowed by lmr fo1· appeal-­
ing has la.ps ed. 7 he is in a very strong position ru1d he should 
not be disturbed e:;:cept under very special circW11stances." 

Ar:ain the C2.ne :i?rovinciC3.l Division of the Supreme 
Court in th'e cG.se Levenber~:· vs. Denllolm (193C ) enuncia ted as 
a general principle tlL.t the Court vroul cJ. be loth to grant an 
e~~tens ion of tir·1e vr i t1lin v:hich to note an a~)peal ~ vv-hile in 
Bhayla vs. Nunnerlev cc Co . Lirnited (1S,26 N.I.:J. 491) Mr.Justice 
Tatham J.aicJ. c~own th~.t 11vrhere the right to defeat the successful 
litigant of the indefeasiblG cha r acte r of his judgTaent has been 
lo st throu,::th the fault of his adve~·sary 7 the Court ou.:;ht not to 
extend the time for appeal." 

These authorities all point to the fact that the 
Court should not lightly or as a matter of course e;:erc ise the 
pmier vei::rted in it under r ule §..i2.S but onl~r vri th prope r judicial 
discretion a11.cl under very special circumstances. 

In the present case there is the bare allegntion 
that the Applicant vre.s a n:,.;:ious t o prosecute an appeal but 'NaG 

vJi thout 1.'undr.:; to enable him to clo so within the time prescribed 
or f or some considere.ble tiine there.?.fter ovring to his domestic 
obligations cluring a period of Gcvere depression. To reco~nise 

poverty. o •••• 
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poverty of i·t,c;;elf as constituting ''(just cause 1' for the purposes 
of rule six ·woul6 in the opin:ion of this Court create an ex­
tremely cl&n[_J;erous precec~er;t, more pai'"'ticulal'"' ly in cases in 
which the parti es are Nati VE-j s 7 vvho as a c1as s are notoriously 
fond of li ti;:·:::~. tion. To establish such a precedent would be 
entirely to defeat the object of the rule 7 1:.rould open the door 
to abuse 9 would protrac t litigation indefinitely and would~ in 
short 7 give rise to an intolerable position. 

I~~r. Golclberg in argument foi .. the Applicant relied 
upon the case Sitabataba Butelezi vs. Shadrack Butelezi (1930 
2 l'LA.c. (N. and T.) 156). The circumstance s in that ccS.se were 
not 7 hm~rever 9 in the opinion of this Court on all f ours with 
those in the 1Jresent case. 

It is not considered that good and sufficient grounds 
have been adduced by the Applicant to justify a departure from 
the ordinary rule and the application is accordingly refused 
with costs. 

DUill3AN, lOth July) 1933 . Be fore Ho\"rard l=toge rs 7 Esq. 7 Acting 
President~ Messrs. ~.'.! LOYJe and I-LG . Arbuthnot 7 Members of 
Native Appeal Court (Transvaal a.nd Natal Divis ion). 

Christian marriage - Unexempted Natives - Damages for adultery 
follow Native law - Cattle or money. 

An appeal from the Court of the Native Commissioner 7 
Nongoma. 

AS PLAINTIFF WAS NOT KCEMPrr FROM NATIVE LAW 7 .ALTHOUGH 
E:S viAS LTAitRIED ACCORDING TO CH:rnsrriAtT HITS3 7 HIS CLAIM FOR 
DAI~:I.:\GES FOR AD1JLT~HY 1 HAVING REGARD TO THE PROVI SIONS OF 
s ;::CT ION ll OF L l .... VJ NO, 46 OF 1387 AND OF SECTION 80 OF ACT NO. 
48 OF 1898, IvfLIST BE DEALT WITH UND~R NATIV~ CUSTOVI. 

The Appellant vvas plaintiff in an action in the 
Court of the Fative Comrnissioner 7 Nongoma 7 ~;vherein he sued 
the Respondent for the sum of £15 by reason of Respondent's 
adultery with A~)pellant 's v1ife T:Tahela ? averring that as the 
result of such adultery riiahela had b e come pregnant. 

The Respondent (Defendant in the Court below) pleaded 
that he was not indebted to the ADDellant in the mnount claimedo 
In the course of his evidence he afunitted having committed 
adultery with the woman but stated that he did not know whether 
she was pre[;n&nt by him. 

The N0.ti ve Corm11issi onel'"' entered judgment in favour 
of the p laintiff for :CG and costs. 

Ar-ainst this juc1s:rment the Appellant lodged an appeal 
on the grou~d that the a111o~nt of £8 awarded to him as damages 
vras insufficient. 

The. " .... 
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The foliowing is aJ.1 excerpt from the Native 
Commissioner's T'ec:.sons for jud,zment ~ .. 

"DefencJ.011t. acimi tted his 2)uil tJ a11d left it to the 
Court to assess the darnas es. Plaintiff claimed £15J and 
vvas awarded :.CC. 

1':Jefendant and Plaintiff's vvife were charg ed with 
adultery shortly before the he2.ring of this case. They 
pleaded guilty a.nd were punished. That case revealed that 
Plaintiff had been absent in Joha11nesburg for over a year 7 
and the"t the adultery took place during his absence. 
Defendant made no at ten1pt to deny his guilt 7 and but for 
his admission it mi3:ht have been impossibl·e to prove the 
case against him. 

11 I took into considerc..tion the following circum­
s truJ.c e s ; -

11 (1) That Plaintiff's long absence from home v1ould expose 
his wife to tempta.t ion . 

"(2) That Defendant frankly admitted that he was 
responsible. 

11 (3) That Plaintiff has taken his wi fe back. 

"The dc:una.se s awarded the Plaintiff are sufficient to 
enable him to huy at least four to five cood covvs at the 
local sale yards. If £15 had been a.YvardeG. him he could have 
bought at least eight coHs. Dama6·es amongs t the Zulus are 
still reckoned in cattle . I did not consider it advisable 
to award dama3'es which \vould have the effect of enriching 
the Plaintiff. 11 

Neither party was represented by Counsel at the 
he a ring of the appeal but both appeared in persono 

It was c ontencled by the Appellant that as he and his 
wife had been mari'ied by Christian rites the amount of £8 award­
ed as damages against Respondent by rea son of h i s adultery Hi'th 
her was insufficient and that he was under the circwnstances 
entitled to the full amount of £15 ·c l aimed in the summons. 

The fact that the ~1ppellant and his v.rife were married 
accordin0 to Christian rites does not appear in the evi dence nor 
was evidence t~.ken as to ~;rhether the Appellant was an exempted 
Native or not. It is necessary to cornrnent on this omission as 
had the Appellant been an e;;:emlJted Native married according to 
Christian rites these facts Hould h ave had a materi al bearing 
upon the measure of damages to be awarded which would then have 
fallen to be determined under the common law. As, hov1ever 7 the 
Appe llru1t durinc.;· the course of his argwnent aclmi t ted that he 
vvas not exempt irom the opera:Lion of Native J.aw 7 the fact that 
he was married according to Christian rites did notJ having 
re3"ard to the provisions of section Q~~Y.8J1 of LaH l'To. 46 of 1887 
and of section ~ . .i.Bh:t.Y. of ~;,et No o 48 of 1898 J affect. the issue. 

The Court is satisfied that under Native custom the 
Appellant ·would be entitled to tvro or at the most three hea.d of 
cattle as dama[!,es and as damag es v.rere claimed in money and not 

in. o •• o •• 
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in eat tle ~ it is n ot pre)arecl 9 hRving :;...,egard to the Native 
Commissioner's remarks in his r eas ons f or jud[ment in reference 
to the monetary value of ca.t tle in the Non.=:;o:t"n.a. district, to in­
crease the amount avva.r ded to the Plaintif'f in the CouPt below. 

\le feel constrained to point out~ however 7 that from 
his reasons foi' jud~·,ment it is cleo.r that the Nat ive Commis­
sioner in c1ec J.ding this c ase allowed himself to be influenced 
by considerations vrhich d i d not emerge from the record but came 
to his knowledge durin,r; the hearin~~ of t he previous trial of 
the Defendant on the adultery cha r [;e, the record of which 
proc eedings vvas, of course 7 not before him when dealing ·v'lr i th 
the civil clai111 for c1ama.5·es. 

The appeal is disr:1issed with costs . 

Du:R.B~tu'J. 12th Jul~/ 7 1933 . Before Howard Ro3:ers 7 Esq. 7 Acting 
President 7 T:Tessrs. E:J. Lorre and 1-LG. Arbuthnot 7 Members of 
Native Appeal Cov.rt ( TransvacJ.l and Natal Division) . 

... c. ... dultery - Dama~·e s - ;section 20S - Natal 1-Tative Code of 1891 . 

An Appeal from the Court of the Native Commissioner 7 
Bulwer. 

SECTION. 209 OF TliE~ CODE OF 1891 7 BY IMPLICATION 7 
PECCLUD~S TI-IE GRANT OF DAHAG:~s TO A HUSB.AlJD FO:q ADULT:~n.Y 1:1ITH 
HIS 'JIF:3 IF THE ACT TOOKPL.:\c-~ ·.11IEN TH:ZY \JER-s LIVInG APART AND 
I F ,\DULT.:-jRY OCCU"JR~D ~r.H IL:S THIS COD~ VIAS STILL I N F03C3. 

In October 7 1932 7 the Respondent had obtained a 
divorce from his wife, to whom he had been marri ed under 
Christian rites. 'l'hereafter he sued Appellant for damages for 
ac1ul tery v·r i th his rrife 7 claiming £25 as G.amages for adultery 
and i33.8o O special damaGeS f or costs incurred in the action 
f or divorce from hi s wife . 

The lJat ive Commissioner found that Appellant v1as the 
man wit h vrhom Hesp ondent 1 s ~dife had committed adultery and gave 
~udgment for £10 genera l druuages and £26 . 10,0 fo r special 
dillna~es and costs. 

The Appellant now appeals a gainst this judgment. 

It appear s to be common cauGe bctVIeen the parties 
that the Responden t is not 8Jl exempted Native. His claim 
therefor e falls to be dealt with under Native Law and the 
provisions of the Code of lL~~) l 7 the alle ~~·ed adultery having 
been committed before the pror.m.lgat ion of the Hew Code. 

Section two hundred and nine of the Code of 1891 
lays down tha.t any" "Nat1ve··-co"i1llnl tt{rie--adul tery with a Ir&rried 
vr oman living ·with her husb2.nd shall be liable in damage::; to 

the ••.•. 
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the injured husbc.nd. 

In t he c o.::; e of Lic:1o.el Caluza vs . TTpini (1901 
N.H.C. po.:e 'j l) the ~ )::.·, ovi s ion. r:> of t1lis section were considered 
anC. the Conrt deci cle 6. tha t by implic a tion they p reclude the 
grant of cJ. c::-~11<".'-~ ·:;s to a lt u. :Jb ~,_n cJ. fm_ ... adultery vl i th his wife if 
the act t~il,-:es p l a ce ·,·'hen t :;:wy c..re living apart. Hith this view 
t h i s Court a,srees " 

It vra.s s trong l y ur,:s ed by r...:Ir. Shepstone for the 
.:.~es_;_Jonc~ent that the de cision r; iven by this Court on the 23rd 
Jo.nuary 1932 in the c ase 11Falaza r,Ikize vs. rvUcwebu Tusi 11 (lS32 
l~:-cent ice-·Hall (N .A.C o- Ne t:. T.) R.7) should be followed in the 
present case. 

In our opinion~ hov.Jever~ thecases are by no means 
a~1.alogous o In 11Falaza Mkise vs. Mkv,rebu ir it was held that the 
Plaintiff~ a Leper~ was entitled to recover damages from a 
person \rho c omrni t ted adultery ':"i th his vrife during a period 
vvhen he 'vTaE> detained at a j_,eper Insti tution 7 the vievr of the 
Court be ins that the c ire 1Jj~1stances were such tha t there vras no 
intention in this enforced s eparation tha t the true relation­
ship bet,qeen the Plaintiff and his vrife should be broken. 

In the _present c ase ~ hovreve:t. ... 3 it i s d isclosed in the 
evidence that ~espondent 's wife deserted him in t~rch, 1930, 
and. has not Gince lived with h im. The adultery is alleged to 
have taken place s ome n.1onths a.fter 1Jlarch, 1 930. It is abund­
antly clecJ.:t."', therefore, thD. t the woman was deliberately living 
a~_Jart from her hus'uo.n d a t the time vrhen the ad.ul tery is alleged 
to have been committed. This Court is a ccor0.ingly of the 
opinion that t:1e )rovisionf.J of section ~~!_O, __ ~y;.~_dJ:§_d __ ?Jl_d __ ll:i..!l_e. 
of the Code of 1891 7 as inter)reted in the case 11 I ~ichael 
Caluza vs. I1.I) i n i 11 referred to above~ apply and that the husband 
i s no t entitled to damages. 

The appeal is upheld and the judGment of the loYrer 
Court a ltered to one f or Defendant t·ri th costs. Hespondent is 
to pay the Costs of the app eal . 

Appellant askn for costs on t he higher sca l e.Counsel 
appeared twice in argus11ent before the Court 3 the second 
a lJl_Jearance beinE; on the motion of the Court itself. Under the 
circw·!lsta11ces the fee f or Counse l's appearance will be a llowed 
at the mw:imum of the s cale. 

PI"8T.~ill~\~~rr·3-~trK~. 17th July 7 l G33 . Before Howard Rogers 7 Zsq., 
Actin~~: . l}re::; i dent~ He:3 srG. ~ . i" Lowe and n.G . Arbuthnot 7 Members 
of the Nat ive Appe3.l Court ('rro.n s va al and Na t a l Division). 

rlot in~ of appea1 - Computa tion of p eriod allowed. 

SUNDAYS • •••• 
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SlJl.IDKI3 ),.l'tJ PU3LIC ECLIDAYS ~\It.~ lTOT EXCLUD:SD IN 
COM?UTIFG TH:8 :r-·_~ltiOD OF T .J3I'frY ~-Ol'T'~ DJ~YS P:.:C~ .jCRIB:6D UJJDJR 
R1JL~ .3IX OF TH.-::::: l\L.~TIVE APl' ;.GAL COUET ltUL~::> E::~C3PT VHEN THE 
LA:.:3'r 5AY OF ,jUCH A P'~RIOD FALLS ON A SUJ TDAY OR PUBLIC HOLIDAY. 

This matter came before -the Court in the shape of 
an applic2,tion 7 under section .:tJlJ_;c_~.e~e_P: of the rules for Native 
Appeal Courts published under Government i.Totice No o 2254 of 
1S28 for leave to Drosecute an appeal which hac. been noted on 
the 12th T.IaJ 7 1932 J but \. '!"hi eh for reasons specified in an 
affidavit filed bJ the late r.11r o D :.r o ~~Jils on 1 who during his 
life-time pr2.ctisecl a s a solicitor unC.er the style of Arthur 
Hime 2 Co o, had not been prosecuted at the ensuing session of 
the Court o 

It w2.s L.L1le;3'G c1 in the 2.ffidavi t that the necessary 
security h a d been 1o d.gE.~c1 in t erms of sub-Gection (3) of section 
_e_1t~1l.t. of the rules 0.n d in support of the application was filed 
the \·Jritten consent of the solicitor of record for the respond­
ent as'reeing to the pros ecution of the appeal as prayedo -

The facts were briefly that in an interpleader action 
the Applicant, Timothy Kanyile 7 had applied for the release of 
certain_ donkey stallions attached on behalf of Respondent under 
a writ of execution issued in pursuance of an action betw·een 
her and Eini h.anyile 7 Claimant 1 s uncle 7 which stallions he 
claimed to be his own propertyo 

In this interpleader action the following judgment 
wa s recorded on the 19th A:~ril~ 1932~ by the Additional Native 
Comn1issioner 7 Pietermari tzbur~;.-

".Attachment to stand, '\Ni th costs o 11 

AE;ainst this jud2,1nent an appeal was noted by the 
Applicant on the 12th May 7 1932~ but was not prosecuted in 
terms of' the rul c G owing 7 firstly? to the default of a Native 
Clerk e1.1ployed by '-Ji1son 7 and secondly, to the f a ct that the 
Clerk of the Additiona l Na.tive Com .. rni ss ioner 1 s Court failed to 
comply with the requirementG of sections [9_ux_t_e.~g 211d §..;i.]Ct~~e.n 
of the rules o 

This Court h a s alrea dy had occasion in the ca se 
11Bhekizulu T Gh~1nge vs o f:lazana Bhen.c;u" to comment upon the 
neglir~ence of the Clerk of this p a rticular Court in failing 
to f ulfil his duties under the rules. 

\Jhen the matter cmne before it, the Court p ointed 
out tl1.at a serious difficulty l a y in the fact tha t the notice 
of appeal in the first: instance wa s not lodged within the period 
of t'..renty-one days prescribed under section -~-~X of t he rules . 

Mro Ho dson 7 for the Applic ,mt , urg ed tha t h aving 
regard to the decis ion of this Court in t he ca se "Zlias 1'·1o t s oen­
eng vs. Pr:~ul Thomas 1'usi 11 (1933 Prentic e - Hall :\. 17) t h e notice 
of app eal locl[jed on the 1 2th Mo.y 7 1932 7 must be r egar ded as 
timeous. 

In the c o.s e referred to the Court i n de cidinz tha t 
the appeal had been timeous held t h a t: althou~h the rules of 

the o o o o .• 
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the Native Appeal Court Here silent u2;on the point 7 it was 
proper to follow Order I? Hule (3) (2) unC:er the rlagistrate Is 
Courts Act and to l ay dmvn fo:t'"' futul'"'e gu ie.ance that Sundays 
and Public Holidays should be excluc1ed vvhen computing the 
number of days within which an a~)peal must be noted in the 
Native Appeal Court. 

The issue had previously been ra.ised before the 
Native A1Jpeal Court of the Cape and Orange Free State Provinces 
in the cas e 11Jarai.La Nehlowana vs. Lundrrendwe Jarana and 
Another 11 (1929; 1 N . A .c. pa.c;e 26) which 7 having regard to the 
provisions of section f.iY.Q of the Interpretation ActJ No. 5 of 
1910 7 laid clovvn that fiundays and Public Eo lidays are not exclud­
ed in computing the period of t-.Jenty--one days prescribed under 
Rule ~':?. .~~ 7 ex cept when the last day of such a period falls on a 
Sunday or Public Holiday in vvhich case that day is excluded. 

Apparently when the case Elias r:Iotsoeneng vs o Paul 
Thomas Tusi was under consideration the attention of the Court 
vvas not directed either to section five of the I nterpretation 
Act or to the previous decision of the~Cape and Orange Free 
State Nat i ve Appeal Court referred t o above. 

As the Rule is silent upon the point as to whethe:r· 
Sundays and Public Holidays are to be excluded in computing the 
prescribed period of twenty--one days? the ques tion must 
necessarily be deternined in accordance with section f~Y.:§.. of 
the Interpretation Act~ the terms of ·which are clear and 
unequivocal 7 and there is no authority or necessity for the 
purpose of interpreting the Rule to have r·ecourse to an Order 
which was framed spec ifically for LTacistr·ate 1 s Courts and has 
no application either to Native Cornmissioner 1 s Courts or to this 
Court. 

~Je are e.ccordingly not prepared to follow the decision 
in the case !!Elias riiotsoenenz vs. Paul Thomas Tus i" and are of 
the opinion thatthe decision of our sister Court in the case 
11 Jarana Iviehlowana vs. Lunc1wendwe Jarana and Another" vvas 
correct. 

The appeal must accordingly be regnrded as not having 
been timeously noted 7 but 1 in view of the special circumstances 
of the case and the fact that there vras no objection on the part 
of the respondent 7 the Court condoned the irregularity under the 
powers vested in it by Hule .§..~~· 

The Court likevrise 7 having regard to the facts that 
the circumstances disclos e d in Mr . 'vJilson ' s affidavit were 
exceptional? that the Clerk of the Additional Native Commission­
er·' s Court had failed to comply with Rule s fourteen and sixteen 
and that Respondent's written consent had bee11"":f:["i-ed 7 condoned~ 
in terms of Hule 1.l:!.t~~-~~-e.rr the failure of the Applicant to 
prosecute the appeal at its next ensuing session and proceeded 
t o hear the appeal. 

It Elust be emphasised? however? that the Court will 
not for the f uture grGJ1t indul.c;ences of this nature as a matter 
of course or merely by r eason of the consent of the parties 7 
that it looks for strict cor:1pliance with its rules and that it 
will n ot lishtly condone any b:c ~ach thereof. 

The. o •••• 
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, ... ~he s~n ~.c3t_ion, 2"t i s sue in the Court below· vras entirely 
one of ! e.c·c 7 Vlz " T.;lH;tJ. ler ·c _L,~ donks,{ s lallj ons in question vrere 
or vvel'e not the _pror) er· t y of the cl J.ii·:~ant. 

rrhese interpleader actions are ex.ceedin[tl·y common 
c:unon~_·st l'T.3.ti ves who 7 taking aclv2.nta ge of the recognition of the 
i
1sisa 11 custoru frequentlv attem1Jt to defeat the ri t;",.hts of 

jud[)Dent creditors by alleging~ the.t attached stock have been 
sis.J.··ed 'di th the judgment creditor O:i.""' endeavour to establish 
constructive p ossession in some other form. 

Such claims must necessarily be subjected to the 
closest scrutj_ny 7 aJ!d? in the Oj_Jirnon of this Cou:i.""'t? si1ould be 
rejected un1 es s cle c:li'ly r:3 stc:.b1ished by c on'.t inc ing evi c~ e11c e 7 
bea.ri1Y in mind th2.t from t l1e ver'l na. tu:c·e of tJ.1inr·s the 
jucl.~;ment cre d itor is a.t a g reat c.isc;fLvanta.r.;e in these inter­
ple2.c~er actions in ti1a.t he is fre o.uentlv not in a position to 
lead rebuttin3 evidonce. - u 

It \ To.s no c~oubt in :i.""'eco[Jnition of this fact that it 
vvas laid. dow11 by t !1e ~3~J~Jr ehle Court in :c·eference to i11terpleader 
actions th<::'c. 7 if t he C()ur t cJ.oe 3 not believe the evidence of the 
claima11t 7 it is jtuJ t i :C :;_e d in declarin.s the property executable 
even though t:ne jncl.: ·m2nt cred itor' l ead no evidence (S ibace. vs o 

lvTybur3;l1 7 l Sl 7 ~:::;. ~) . L o 1) • 

In the present case the Additional Native Com11issioner 
found the evidence of the claimant and of his uncle~ the 
judunent debtoi'? entirely unconvincing and~ on the grounds 
specified in his reasons for juds ment 9 c ame to the conclusion 
that the a~legation that the donkeys had been sold to the 
cla imant was u:nfound.ed end had been put forvrard in a fraudulent 
attempt to defeat the judgment creditor's just rights. 

After hearing Counsel in argument and c a refulJ.y 
considerinG the record this Court sees no reason t o d i f f e r from 
tl1e A<~.di tional Native Commissioner's f inding and the appeal is 
accordingly dismissed with c osts. 

pu;·r~~ar..._~{rT;.~:~3U~~G. 20 tJ1 Oc t ober 7 1833. Before H.C. Lu.2,g? 
Esq. 7 Actin~ Pres i clent 7 l.les sPs . J . Acldis on aild V/ . G. Ste..fford 7 
Her11bers of t·~1 e :L;.ic:t. i ve Appeal Cour t ( Tron s v a al a.n d Natal 
Divis ion .. ) 

Customary union - Dlvorce - Section 78 (1) - Natal Nativ e Code. 

An appeal from the Court of the Native Cowmissioner.J 
Nevrc a stle. 

SECTIOH 78 (l) OF THE NATAL NATIV~ CODE IS II1P~.a.~:a..TIVE 
AND HUSi:' BE COl.iPLI~D ~viTH BEFORE A DIVORC.::C C.A.H B3 GRCI..N'f ED · 

Respondent ...• 
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~~eG~)Oll·~_(;: lt c~1.-;:l ]w:;.."' l~u:1 .. --,l1c:::. t:1e Appe llant, for a 
divorce on -~~ .. G :~~c.:-,. l.··_·l_r\~:; o:2' ,_ i 'O , __ ;r;; c:~ ·'l .. e~:.t~;- J:,1d j_ll trec:-.tment. 
TJ.1e pc:::.rt,i2s 1 ·c; ::."e r!L · ~-'~-Gd b~-- :L:z-.-::.:i.v•J C'i.'.0tom in ten11s of the 
·0l"'ovisions o:c t~:.:; I-a.ti ,~::_ -~oC:.e of J. :=.~~:J. \T~1ich ho.s since been 
l"e:tJealed b~r the rT-:-;-v;r Cocle. 

T~!.e lTc.tive CoL1rnissioner found in Respondent 1 s favour 
and made tl~e follov-rin.::s o:cde:c ~-

Order for divorce graj1tedo Plaintiff to return to 
the c are of her [sUa::."dian Si1nayecl\ia I.~Jcalipi 7 ancJ. to he.ve 
tile chil0.ren of the mar·ria.ge. Further ordered. t~12.t there 
be no l"eturn of t~1e l obolo cattle o ?lc:.intiff to have 
c oE:;ts of the action. 

T:-:is Co1.-,_rt suo motu dre\v e.ttention to the fc:.ct that 
tl1ere vra;:; no evidence --o-n "t~-J~e--record of B.J.'1 atte.t.lpt at reconci­
liation i.n. tel"ms of section 78 (l) of tJ.1e ?.i'evr Code o CGUi1Sel 
fo r Res ) 0Tl(~ei1t h,:::.s 8.l" : ·t;.eQ. thc.t th·2 f_ et tha t t::.1e ste~J- i'ather 
c-:. io. on VE.:cious occa.0icns :ce ·~-:,u rn t~1e w:~fe to 118:..'"' ll.usbcnd is 
sufficie~l.t co:t!1iJ li.:;_nc2 · .. :ith t~l e Gect :i. ono Ee ex·.:::_ues further that 
section 7 G(J.) is ~erelJ directory) not i~)erative. T~e corres­
pondins section (l5G ) oi t~s olC Co~e 3pecificall y states 
"pr oo f of f.> Ll.C~1 e.tte:>~Jt·:; E.t. reconcilic:Gion nmst be given to the 
Court beforE:! Givorc ~~ cc.n be 0 l'"c:: . .ntec~-" 11 Section 7 8 (l) contains no 
such provi::.1 ~i.on o 

This Court is of o;Jinion that section 73 (1) is 
impel"ative aJ•.d must be coBpl1ed ;;,ri th before a divorce c2..11 be 
E,T8Iltedo I t is in our opinion not sufficient to shevr t~.1at the 
father 111ere l~r returned t he ·woman to hel" :husbo.nd o The section 
cor:.te!::!.lJ lates a definite atteE1pt at rec one i1io.tion by t~1e fa.ther 
or p~c·o tector. The int,3ntion of the section alJpea:t·s to be that 
such an atterapt shoul6. be made in contempla.tion of <Uld as a 
preliminary to the application for a divorce. The portion of 
the section deal i n[; ui th the matter l"eads. 11 •• • o . and upon her 
decla:rii1[.s her refusal to live Hi th hel" husband 7 ?-;P_~ .P:.e~r: 
-~p_t_e}1.t_~_on_ :~o -- -~-~_e .K _9:.i.~v,o_r_c.~ her father or pro tee tor shall as soon 
as practic:-ible at teL1lJt to reconcile the pe.rtners an.:J. should he 
fail to effect a reconciJ.ia.tion he shall accom~Jany tht; wife 
to the Court of the Native Cornmissioner to institute proceeding s 
f or a divorce." 

Section 78 ( 2 ) further provi0.es thG.t the Court of 
Native Cor1n.dssioner may in c e :.."'tcdn cil.,CUt!1St2J1ces appoint a 
_9_1..g·_~-~9I'_ .~c):. ) __ it::;!·~-~ 11 a.ncl the pe::--son so appointed shall act in 
acco1"d2.11ce •Jit:i.l sub --sec tion (l):r . In our opinion such attempt 
vrould norraal1y t a.l:e t~e :fol"m of a ~n"8limino.r..;r enquiry by the 
f o.ther or protecto:c in the pj:>e:::;cnce oi' th·-:: :JG~"ties and in this 
cc:.se wh2.t Ha:J done is 1•ot Sl.L~:fic:l.ent to constitute cor.1p liance 
with t:t.1·3 te r-ms o ~' the sectioi1" 

On.e of the ,~~rounds of appeal is that the c2..se has 
been \1ron2:1~;r brot,_~~,ht under the ::menC.ed Code 7 as the 2,'l'"'ounds on 
which t::.1 e di vorc o was applied fol" arose before the amended 
Code ceJ11e into opera tion o 

Counsel for A~~pella.nt has a.r,?ued that in view of 
section l3( 2 )(c) of the Interpretation Act 5 of 19107 A)pello.nt 
a cquired certain l"i~.:.'h ts under tl!.e old Coc~e 7 8-i"l.d the e.cti on 
should b e brou0h t under that Coc1e 7 the r ec1uiremen tE3 of' \lhich 

should o •••••• 
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should be compli9d \'ii th. On this po int the Court hol ds that 
the question lr-:) entil''el:- 011e of _.~,l;oc e d.-~lre 2.nd not one of vested 
ri;:hts o.cquired. UlY"er t >.e repeo.1ed ens.ctr:ents 2nd tha t the 
procedure unc!.e~c tl1e Fe.1 Co C.e r1lust be f oilo·,red in seeking 
relief. 

li fu1"'t:1er [3'round is that the Native Co:.:nmissioner had 
no jurisdi ction to try a c~ivo:;. ... ce :;.ction 7 it being contended 
tha.t c:.s the p2.rties vve-:::e mc~rr ied unde r' the old Code their union 
i s not a 11 custoij1a:i."'~r un:i.on ;1 but a 111s.rriase and that jurisdiction 
is exc]_uded b~r section 10 of the H2ctive AcJJninistr'at5_on Act. 
The d.efinition of 11 customary u11ion; 1 .:~ iven in section 35 of the 
Nc:A.tive ACI;" in:l.stra tion Act l"'eads; 11 Customa ry union 11 means the 
2.s soc i a tion of a r11an 211.d a won1a11. in a conju[~al relationship 
a ccord in.:r to Native lavr and custom? where neither tl1e man nor 
t h e -v.romo.n is party to a subsistin8 marria~'e. it 

Marria.ze is also defined and specifically excludes 
Eill:,.- union contracted uncler Native la'.T and custom7 or any 
union recosnised as a marriage in Native lavr under the provi­
sio11S of section 147 of the old Code o 

It is clea r 7 therefore 7 that however desi~;nated? both 
a native me.rria.Ls e under the re :Jealed. Co de and 2. customary union 
und.er the N2.tive ~-1.dminist:cation .:~_et and the Nmv Code 7 fall 
within the definition of 1 'customa~,.v uniol1i 1 and as such are not 
excluded from the jurisdiction of ~the Native Commissioner's 
Court by section 10 of t~1e Act. 

In aci.cli tion to the abse.nce of fJroof of an attempted 
reconcilia tion the Cou:ct r11Us t dran c-;.ttention to the fo llowing 
irreL··ulari ties i.r~·tich ecj/f)ear from the record~-

l. No evidence was t 3.ken from the :0efendant (Appella11.t) o 

The Ha tive Commi ssioner h s.c merel v recorded a statement 
made b,,. him., a-·Jparentlv r; iven in the form of an address 7 ~ I £ V C) 

and not under oath . Section 3 of the Rul e s for Na tive 
Commiss ionel"' 1 s Courts published by Government Notice 
No . 2253 of 19 28 reads~ 11All ora l evidence shall be 
given aftel"' the witness h as been duly sworn or admonish­
ed to speak the truth. 11 

Although the Appellant could not be con~elled to 
give evtdence 7 the Native CoiJtaissioner should state on 
hir-::: record whe t her he ',ras affordecl an opportunity to do 
so. Unl es s a 1;ri tness has been sworn :1is stateElent is 
not evidence &nd should not b e I'ecor>cled. He may of 
cour0e addres s t~1e Court aft er t:i1e proc eedings have 
been closed.. Further 7 the record is silent 2.s to 
v-rl1.etl1er Defendant was 3 i v en an opportunity of ca llinc_; 
evidence 7 J.l1c1 does not state tha:t he h ad closed his 
case. 

2o No evidenc e has b een t endered in regard to the number 
of c ~".ttl e JO.id aG lobolo c.lthoug11 the marriage c ertifi­
cate Hhich Has put in shovrs that e l ev~3n he a d Here 
delivei'ed. It is e.,~sentlal to l ead evidence in regard 
to the nw·11ber of cattle to be returned in t:i1e event of 
a divorc e be in:_s e,r '"'.ntecl ( Z3.l ukazi vs. MtHo.zi 1904 
N .}L C" 45). 

3. t~~ooeeo 
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3 o A document pur'.:_)OI'tin~; to be c ... pa.ss :=,Tc,J.J.ted to Appel­
lant to iJI'o c e8c1 ia .S2ai'Cl1 o~ :i1is -Jife is attached to 
the rec o·i--.(, bnt iu not :;.'e:L.,e~'~ eC t o in tl1e evidence o 

4o The order rn~~.c'.e C.o es not coapJ.~)- ful l y- "~Ilith section 83 
of the C oc~e o 

Th e atte~.1ti ol1 of th8 Native Comrl1i ss ioner is also 
dra1Hll t o .sections [.1 ~u1d [~2 of t:1e Code o 

In t:1e c i r e l1J·1Stanc es the aJJpeal 
ancj_ t he c ase I'eni tted for f urther he~ring 
t he several po i nts r c:.ised o ~2~ch pe.rt:-i to 
opportu.l1i ty of c a ll in[, furthe:c· evio.enc eo 
recorded to i'orm part of the record. 

will be sustained 
and determination on 
be afforc~ed an 
The evidence already 

As AlJpellont has failed on all the [£rounds conta ined 
in the rrri t of appeal dn d hc:.s only suc c eeded on those r a ised 
by t hi s Court? costs of thi s appeal \ril l be made costs in the 
c ,;_use before the Native Commissioner 1 s Court . 

PIETEHT,:n=:tiTZBU:~G. 20tll October~ 1~:3 3. 3efore 1-L C. Lugg , Esq.~ 
Acting i?resic~.ent 1 r<ess:;."',-3 . J o Add.ison and ·.J .G, Stafford? Members 
of the ll2.tiv·e AJ::_)20.l Coui·t ( 'f'i'CU1SVa2.1 and Natal Divis~_on). 

Purcha.se anc~ sale - J~._:_~en cy Section 72? Act 29/1926 . 

.1.!1 a·,J-oeo.1 fl'"'OEl the Court of the Acldi tiona.l Native 
C ohrmio si on er? ?"leter1!1ari tzburG·. 

VlHEN TH3 P1JRCR<\S:SR OF II•:IT·:OVJillLE PHO?ER'TY HAS PAID 
ALL BUT A SIIALL l-3ALANC.i: OF 'TH1~ PUJ.C:IASE PRIC:C, THE PROVIJIONS 
OF S:3CTION 72 OF ACT 29 OF 1926 AP?LY. 

Tne Plaintiff (Respondent) is a preacher living 
near P~1oenix i Natal ? and Defendant (Appellant) is the DXecutor 
in the 3sta.t e of the l ate Charles Cele. 

The l ate Chc.r l es Cele purchase cl a property (~escribed 
a.s Lo ts 23 c:J1C't. 24 of A of 8 of the farm Piezang Hiver 1 six 
acres i n eJ·.te~1t? situ&.ted at InancJ.c.. 7 from one Elka M. Cele, 
but before tr~nsfer had actually been pacsed to him he sold it 
to tl1e present ?la.int:i.ff for ~~7?. 6 . 0. This oc cu:rred on 
25/7 /1S2~-, and the terms of the tronsaction are embodied in an 
Agreement of Purchase and Sale which has been filed of record. 
Clause 3 of t~liL3 0.,r;r~2mcnt contD.ins the Uf:3ual provision for 
cancellc-.. tion in t£1e event of Plaintlff 1 s failure to imylement 
the a;~re r;mcnt. 

Lir. !-l.ttor:!ey G. J.aJ "'Ju:cne actecl for ~lka Cele in 
the :i."'i:cst t:r'ansaction? aJ1C a2rsin,.J out of it nas a. claim for 
£S 'vvl:J.ich he ha.c1 a.::,s.in.;;t C~lal"'1es Cele :Lor work. done o 

Accordin~ •... o o 
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According to the evidence of Pla intiff it vr ould 
ap1Jear t!:12.t \Then Charle s Cele a[;':L"eeO. to sell the l and to hi1n, 
Cele su3·c;ested that they should so to kl""'o Burne to have the 
a,~;ree111ent c OE1I11i t·L, ed to \vritinG as the latter h ad all the 
papers in connection wi tl1 the firs t sale? Plaintiff 7 however, 
preferre d Mi" o Mc:Ke11z ie a n d t hey vrent to him t he next day and he 
c.revv UJ:) the agre ement o A.lTIOn,SS t othe r t hings thi s agreement 
~;rovicLed that all instalments vvere to b e :;_Jaid "to the Seller 
a t his ad.dre0s at Inanda }·~ission St ation Distr{ct· --of~-Ind\·v~e-dw e 
·-·-·----- .••.• - ···- -- -~ - ... -- - ....... ~-· ---·· ~ -- ..... ,_ •. ·- - ..... - ---.. - •. - - .. :l __ -~ - - --·~ -~---- ~ -~-- -- -· - - - -·- --- ? 
;?_ ._ o_ o -~YJl o..s !l ~~..2 ___ o_l~. .:~.l?:~ J~. ..~."t:1l:.e.!:. ~a_ q_c1.1~ e __ f~L~.--i"l:? .. --~11..~ .. _$_e _1)~~-r.. _g~Cl:J:. J.~ 
~f]:~i~c}~~1J{ .P.~-J_P.?iP:t': 11 7 a nd it i s necerJsary to stress t he i 1l1IJ OI'tance 
of t 11is claus e o 

Pla intiff tells us that he had oaid all the instal­
n1e11ts e:~c e1Jt EU1 8Llount of £12.3 .10 vJhich fe 11 due on the 
31/10/1930 7 ancl t~:1;-J.t all t.~1ese Yrere paid by hil!l to the Seller 
pel"'Sonally o Tlro .. 1on·L-i1,s before t~1e l <:.'.s t insta1nent fell due he 
sent t:1e arnount to ~ J:'> o Attorney Burne bec ause the Seller h ad 
removed to Pietei'm2.I'itzbuJ..' (-=1 011d his e::~act i,·ll': e reabouts vrere not 
known Q :?laintif:i' .:.:;_)psa.rs t o j_1ave 2.c ted il1 t h i s way on the 
asswn1Jtion that bt::c2.n.s e I-)uj:•ne '..-ras in -oossession of c e rtain of 
C~1 s.rl-2S Cele I 8 (,3e.J_le:." I ;;) ~J2~pers in r egard to the -ourch2.Se :from 
Elk2. VI o Ce le ') he '-l:'.i.) Chc:.rles Cele 1 s agent a l s o o -

Mr o Bul''ne st::1.te s tha. t when this pa;ylTient was made to 
hiEl ') as it vv-2.s on the 2[:/ G/30') he im.iuedia tely vrrote to Charles 
Cele and aj;j_prised him of tr1e fac t asking him to s i gn c erta.in 
cJ.ocnElents in orde r to effe ct transfer 7 s.nd intimatint:,· that he 
vioulC. be deducting £9 fr om the £12, 3 o 10 in se t t lement of what 
vw.s due to hirn') but got no reply o He wrote n.gain on the 1 5th 
o:f the fo llovving rnonth cmd then r eceived a letter from MI'o 

Attorne:r ~ 1 .. C\.lton informing h i m tha t his client') Cha:i"'les Cele? 
C.eclinsci to sign ai.1J docwnents unt i l the full ainount due by 
:t;l o.intif:f to him had been paid to hiw direct 7 and that he 
:furthel" cballenge d r,rr o Bui'ne 1 s right to reta in the £1 2 o 3 o 10 
received fror11 Pla intiff o To this letter Mr o Burne made no 
reply but retaine6 the :£12 o 3 o 10 a.s he s2.;;rs ') in trust') because 
he h2.d been en[t3.~~ed to put throu~~h the first transaction for 
Ell::a Cele and tl·1e tr2.nsfer f rm11 Cl1n.T les Cele to Plaintiff. He 
adinits tl1at he :ceceivecl. no soecific instructions from C:harles 
Ce l e to collect r;:oney for hi~1 7 but col1.Sidered t:i.v:' .. t he v1as 
acting for both him and ?l.a.intiff o 

Ch,lrle s C2le c.l_ied in 1Tover:1ber') 1S307 and then the 
co rres;:)Qno.enc2 vro..s revived by t~1e Yridorr and the :J.;xecutor \'lh o 
adop tecL the same attitucJ.e P.}3·-- dece;;;..sed haci done o 

Ftnally 2.s Mr. BUI'ne \vould. not c amply vri th the 
r ec:ue;Jt contained in Llro !J 1Alton 1 s letter') the Executor ' s 
(Defe.ndo.nt 1 s) s olicitors vv-rotG cancellins the sale o 

A:fter a ca.reful perusal of the evidence I can find 
l10t:i.1in.=; to shoH tha t after the parties had agreeC. Oi1 the pur­
cl12c.Se and sale of this property and ho..d committed t!J.eir a[·ree­
L1ent to writing before Mr o NcKenzie ') Charles Cele in an;y way 
a..c::.soci.:~ted l1imself with Hro Attorney BurnE:o All I co.n c1oJ as 
Plaintiff a.~Jj_)ears to 11ave done ~ is to infer that because Burne 
hac.l. been concerned in the ·orevious transs.ction bet'~reen tl:.e 
Celes in rec.:_Ject of 1.~frl ich there was a cla im against Charles Cele 
for £9 ') and because Charles Cele sur-;r;eE,tecl. tho.t they should go 

to o • • o 
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to Bu.rne to draw up the ac:;reement as he still held some of 
the paper'~~ 7 that therefor3 Burne should be reE_;a:....,ded c..s his 
O.c'2·ent :for the pur.:_Jor:e of receiving the last payrnent o This) 
h ovv ever 7 is in[_;u.fficic~nt to c onsti tute agency. 

The manner in which paymen-~s v-rere to be m2.cle is 
exj)licitly set out in the ar:-:reement' t~1e pa.rties observed 
these condi tions to t:i:1e letter in res~)ect of all but tJ.1e l as t 
pa;:;rment' and vrhen C.eceu.sec-l :Loun-:1. tha.t :Burne had received 
th is? he i'J.:.ecJ.i c;.t ~~ ly ch:.:.llenzed 1liG ri~)ht to l"'etain it - a 
safe in:i·~·erenc'e th:-.:,.t he s.lso challer:ged h i s right to receive 
it? o .. nd there ~;,;c; re g oo d reasons vvhy ll.e shou::!..d avoid Burne o 
The l a tter had a. cl c:dE1. a:=_a.ins t hJJ11 7 8.lJ.d ther e w·ere also collec­
tion chc~r~:.es to b2 avoic~2d by receiving the a;nount direct 
from ?lG .. in.tiff'" 

As fl ~li:.1ti=Ci' h~·.s failed to establish t hs..t Burne was 
Charlos C3le ' s 2 .. ' ent - o.. f<· .. c-~ rJhich he should have se .. tisfied 
himself <~Lb out be~f'or·e makin~:, pa.y;·Jent in c onflict rri th the writ­
t en a;_,:c·ee·.Jent ·- Dei'e;1C.-3nt ~::as entitled to cancel the sale 7 but 
as it is non ~Jrovidec~ by Section 72 of Act 29 7 10 26? that a 
.)urcha..;:;er by instalr,1ents of iLunovable property who h2.s ~Jaid 
moJ."e t~1::U'l fj_ft'T pe:c cent of t~1 e ·ourcha..se pl"' ice shall be entitled 
to ueltV?11d froEi' the ven(;_or 7 t:c· 0~ . .nsfer of the property on condition 
that 7 si~~:,al tnneous l y vr i th its ret;istration 7 e. first !11ortgage 
bond .'~~hall be ~oc~ .. ssed in favour of the vend oi" to secure the 
bal211ce of the ... -,)urcha.se price~ it is necessary to c onsiC:er 

1.Vhethei' tJ-1iS section is ap~Jlicable to the prese~1t case • 

The p oint v.ras ra.ised .s_~-~- _Ill.<?_t..Y: by the Court. 

It i s ads,1itted by Co nnsel for both parties tha .. t this 
section of ti1e Act i s not re.stricted to cases of insolvenc y~ 
but r...rr . V on Ger2..rC. contends t112.t as Plainti:::'f 1 s alleG·ed tender 
of the bc.1c:.nce cu .ounted to no t ~ncJ.el'"' 2. t all 7 he could not 
avail hii~1oelL of tl1e sect~-o~17 he had not comp lied ··:'li t~'l the 
reciprocal ol-:Jli;-~·::~tion ii1.j_.Josed b~~- the sect:i.on? and hJ.d no t sougnt 
in his pleadin=;::_; - or S1.1bs:;,:1uently - to av·ail hirnself of it. 

··v·e c a.nno-~ 7 hm1ever 7 clo r->e our eyes to the fact that 
ResJJondent he.(~ )F: i c~ :=.11 but a Sllk"'.ll ba le::.nce of the purchase 
·i.Jrice ~ that t:1i s b2 .. l &nce iG av<~.:i.ldb J.. e to complete the l;ayment; 
t)1at the parties a:'"'e Hatives and. that to recognise cancella­
tion of the sal e vJoulcl. result in a :J;rave injustice. Furthermore 
it seell1S to u s tha.t as the enac tment in question was introduced 
in order 7 as the title of the Act sets out 7 "To amend the 
Insolvency Act ( t\ct 32 7 1916 ) in certain re.spects 7 and to enact 
cert2.in provisions for the re lief of debt ora \·.r i th a vie-w to 
rJr9Vcnti.nr, insolvencies ", t hat section 72 viaS insertec~ to meet 
c.J . .S·JG of th:iJ; ver1.r nature" I-c, alo o seems to b e an instance in 
uhicJ.-1 \re shou1c1 il1Vol<:e the '.ride powers conferred U)on this 
Court bJ section 15 of the Native Ac1ministration Act . 

I n the circLUnstanc es the order made by the Native 
COlmfli::3 s ioneJ: al thoun·h fOL1llded on \Jrong premises? vril1 be allowed 
to stand with ef!ect fro111 todD.:r· 

Durin[?: ar~.ument the quec; tion vras raised as to whether 
it wa.s corapet.:nt foi' a jJa.tive Co:m11is:;ioner ' s Court to r;rant an 
order for s~~e ci fi c _)9l'"'f'ol"'!.lkcnce '·rit,hout an al tern-:1tive of damages 

bUtooooo 
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but as section 10 of the IJ2.tive Administra tion Act, unlike 
section 4.4 (2) (c) of' the Ea~;·istrate 1 s Courts Act 7 conta ins no 
such exclusionary rule~ we must hold tha t he cano 

The appeal v1ill accordingly be dismissed but there 
will be no order as to costso 

DURBA}Jo 27tll October 1933o Before Eo C. Lugz 7 ::=::sqo ~ Acting 
President 7 Hessrs o J o Adcli s on and W .Go ~tai'forc?-? .N~Elbers of 
the Native Appeal Court (1-ransvaal c,nd .:.·:a.t2..l :U l VlSlon ) o 

Custoruary union - Automatic divorce de facto remarria3'e -
Section 51(3) Natal Native Code. 

An appeal from the Court of t he Hative Corrn11issioner 7 
Eshmve o 

AEONGS'r THE NAT IVZS OF ZULULAND r~;o SP~CIAL CSRST:IONY 
IS A3SOCIAT~D \.iiTH TH~ I)~.A.R.i. I.'\.GE OF A \.IID0\1 OR DIVOnCLD UOLWT. 

Appellant is the recognised son and general heir of 
the late Libulelwa Likize o The l atter married a woma..'1 n c.u·11ed 
Nzay·imbi according to Na.ti ve custom, and then durinr; t he Anglo 
Boer War he disapp ea red e~nd h as not been h eard of since o No 
children of this union surviveo 

Shortly before tlle Bambata Rebel1ion i n 1906 Nzayimbi 
was t aken over by Mbar11bo Htuli c3.nd the trio lived to~~·ether a s 
man and wife until the c~eath of I1 .~DaL1bo at t~1e be.s;i~"lnirl3,' of the 
Gre a t \Jar o By then she ha.d borne Hes_,_)onC:(.ent 8l1c:~ th:::·ee daU[,·hters 
to l\,foa:c:bo o 

After Lb<lj-:J.]J o 1 s cleat h his brother JTgazeno. aasumed 
.suardianship over' r:~ay:i.r::-:bi and her child.J.·en o The mother died 
after the Gi ... eat rvh.r but hGl'' chi l dr en helve continued to l i ve 
unde r t~l.e caPe of l'T,~~aza.na up t o the ~Jre,sent time o 

In 1231 the present Appello.nt su ed N.;azana before his 
Chief for t he nroiJert;..r rir:·hts in the fo ur children an.cl vvas 
aviardec1. a judgr11ent ~t.n'"' f ullo Under it tvvelve he:.:.d of c ?.ttle we re 
subsequently attached< These had b een re c eived as lobolo f or 
one of t :1c daughters o 

This judement still standso 
hovrever 7 claiming as heir to his l ate 
an action before t he .'\.s sistant Native 
ac ainst Appe llant for the rc~ covery of 
avrarded a jud2,1i1ent de claring him heir 

Respondent has cince 7 
father Lbambo, instituted 
Comraissioner 7 Zsho~rre 1 
these ca ttle ~d hQS be~n 
and e11titled to the cc:ttle o 

The whole i s sue t urns on the qu estion as to whether 
the union bet1~re en J. lbambo and Nza.yimbi was a le~~al one or not o 

1'Ir'- 0 • G 0 0 0 0 e 
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Mr. Gabi·iel h as urt:;ed that the union vras not a legal 
one and the proper r-emed.y \'Jas f or Respondent to have interplead­
ed and applied f or a releas e of the c &ttle before the Chief's 
Court. 

As rega? O.s the union? the Native Conmi ssioner found 
as a fact tha t it d id cons titute a de facto Nati ve me.rriag e 
and with this view we agree. 

There is evidence that some lobolo was pa.i d 9 although 
t h e e~cact number i s in dis~ute; the fact that the parties 
lived together as r.1an and ~·vife continuously for ten years or 
more 9 an d that soon after Iil'barnbo ' s 0.eath and up to the present -
a period of somethin[;r like t'.~enty-three ye2.rs - the cllildrep 
are still to be :found in the custody of IvTbarnbo ' s h eir 9 are 
factors which seem to indicate conclusively that the parties 
were married. 

Section 57 ( 3) of the Nevr Code was vri thout doubt 
framed for t he purpose of meetin6 a case of this kind9 and 
unde r its provisions tl1e va.lidity of a union in Zululand depends 
entirely on its bein.~: l'"' Gcognised as such by Nat ive l avr and 
custom. Before t~1e introduction of the statut ol''V enactment the 
cir cumstances disclosed hroulC. h ave been t antmnount to a divorce 
from the firs t husba.nd and 2. r emarri ace to the second. 

Even h a.d no l obolo been pa.id I should have been 
prepared to h old that there h ad been sufficient a cquiescence 
by those primarily concerne d u ith the woman' s custody to imply 
consent to the union in t h is cas e. It is Hellknown that amongst 
the Native s of Zulula.nd no s p ecial c er eE1ony is associated vri th 
the marriage of a wi dow or divoi'ced woman? and it is still open 
to Appellant to sue for v·ihatever lobolo raay still be due to his 
f a ther's estate in respec t of Resp ondent' s late mother" 

On the se cond point r a ised by I·.tr. Gabriel all I wish 
to say is that Respondent could not interplead as this vrould 
have signified his acquiescence in 2. jud[)nent in an action to 
which h e was not a party. Ee HJ.S a.ttacking .. \ .. lpelle.Ilt ' s rights 
to succeed to tl1i s estate as a vvhole? and the only vray of 
dealin3 with the matter was by takin~ the action he did. By 
doing so he attacked the validity of the Chief ' s judgment as a 
whole. 

The appeal will be dismissed v.rith costs . 

. G~S_:g:_ . .N.Q •. _._2.Q. 

N9]3_QB)~ ... Z}JvJA .P../A. _y_s.. ".- .NDO_S),. P.JJ:nq~ r 

DUR.DPJJ. 30th October, 1933. Before H ... c. LU3'8? Esq.? Acting 
President 9 Messrs. J. Add.ison and W.G. Stafford? Members of 
tl1e Native Appeal Court (1'r011svaal and Natal Division)· 

Is&!g oma ceremony - ille~al acts. 

An ap~eal from the Court of thG Native Commissioner? 
Ndwedwe " 

ASeooo•o• 
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A3 BOTH APPELLA.?lT .£..ND i\Z3?0NDE~TT 'J~RS PA~TI:3S TO 
ACT::3 P:ROI-IIB IT:G~) HI SZC'iiCIT 1 29 ( l ) OF' T1G CODE, IT I S rTOT 
CC£ :?~~':t3:il.l FOR ~I'I':i:L~~~ 'rO IlTVCK~ TIE AI D o::? T~:Z COL.JRT TC El'TFOrtC.S 
!J:JY CL.L1.II'.l ARI SI NG rrE3.J.i:FitOI~I. 

It is admitted by Re spondent (Pl a i ntiff in the 
Ch i ef ' s Court) t l:a t his vr if~ i s now . an .J:_s_'¥Jl.G~~~~?:i tha t APlJel­
l ant is a. lso a n -~S§PE.Of·~-~ anc~ t hat hJ_s clal m a,sa l ns t Appe l lant 
a j_" os e in conn ecti on v>T i th certa in t r e 2.t ment v.rhich his wife 
r e ceived from her dnr in[3' her ini t i -_~_tion periocl (~}cyz_~_~y:_a-:.s_a) o 

Re s p ondent 1 s Hife had s~Jent a period of son1e f' i f t e en 
months at t he krd.al of A··Jpe l 1ant eL f~ a. novitia te foi' 11.·hich the 
latte r re c e ived c ertain p-~1yment s. e-n h er retu rn to he I' J·.v s -
band ' s kraal A~Jpe llant e.c co ;!lj_J 2.11ied her 7 D.nd cli re c te d tha.t a s a 
fina l a c t of 1::-urif ic :.::. tion ( p.t~.2.?..o.J:~ll_lc;J the s l au[;hter of a goat 
should be me.cl.e. ':Chi s vn.::.s do~1e ? but be ins di s s a t i s fied u i th the 
si z e of a b east ·which ·~r2.s then offe i'ed her bv Re s .J ondent i n 
payment of her .s e rviceG 7 s h e r e fu s ed t o procee d ul th the c eremony 
ano. l eft t h e kr.J.o.l. 

Re s ~J ondent and his fon1i l y therea f t e r c onsun ed the 
[;oa t a n d clo thed h is v.':~fe in its skin 7 but n ev ertheles s res n.rded 
its sla u ::::h t er i n the c ircums t anc es as a wa s t ed effor t 7 and 
Appella1t 1 s c onduct cS insulting. 5 e s u ed her b efore the Ch ief 
f or t he re _J l2.c er~12nt of this .c;oat and vrn s c:.v.ra.rde d a j u d.3nent for 
sue:~ a n an i nc.<..l 1.1 i th cos t s. This jud,:_,ment vras subse quently 
c oniirmed by t he l'Jative Commi ss i on er on alJp e o.l and is now 
bef ore u s f or :fina l review. 

,_\n J:.s.~;ns_o_n}§._~.~. c a llin3· may include much wh ich i s 
un l a:Jful or ille.~~ al e . ~~ . smelli ng out , but she a lso freque nt ly 
p r escribes prO.t:Ji t i atory of ferings to the ancest r a l spiri ts i n 
the sh a._p e of ·=. o e.t s or c e.t t l e fo r sc..crific ial slau~:nte r- i n cas e 
of cic kne i3S - off erins; s vrhich h ave a pure ly r eligiou>3 s i 2.nifi­
c anc e oDd a re qu :.c. te h a r mles E; in their 'Ne;.:y . I: licenced to 
p r a cti s e 21.s a me dicine 1:o:na.n th(:: f:·.·.c t of h e :c be i ng an aclm owledg- · 
ed .ts.?:~1_s:_oma vro u l d not of i tr,elf 9r\;;)clu de her fror::: pl'J.ctis i ng 
as a n .i.J-1-~C.a:.n&a_ ..:,~o-~~:u..l_8J?B: 1 but in this :i.nF~t.:~:.nc e the acts which 
~~.ive rise t o t he clai111 \Iere a.ssocirtecl. v~-i th the i nitiation of 
an ~=_s-~p-~~orr~:J: 7 a nd clGarl J i nclude '·Jl~:t. -..ras the int ention of the 
l es].s l a tur e to proh i b it . 

\'Je L9.v e unani rno-c.sly c ome to the c onclusion t:1at a s 
b ot]1 A_--y;elle.nt 8..nd ~18S·)On.clent were i;artics to such acts -
con temiJl a t ecJ. c:.n d IH-.ohibit?.cJ by .sect:Lon 129(1 ) of the CocJ.e - it 
is not col,roetent .Cor either to invoke the o..id of onr Courts t o 
en fo r ce ~ny· cl:;dJ-:1 e:1..r· isin2, ti.1ere:i'ror"1" 

Tb.e jud[;1Eent of tl18 Native Conii1is s ioner 'IHill 
accordingly be set aside a.nd t he a~).:_)8C1.l sustained vritll costs 
in o..11 Courts . 

Pl~TO~~IA· 11th DeceLlber 7 1~;35. r:· .. C'c,r; I.i'"I"" Bro·m:1le'-} 7 :Ssq. 7 
? re0id.ent 7 l'Ie ssrs. F .~L Ferr2ir:~. E·.nd ,:r. C o Ye:..>.t~>, I :;ubers of 
t he r-~.tive ) .. ppea.l Court (Trancv c: .. aJ. ,ijld l'fatal :JrJitJion). 

I:Iunic i pal . o •••• 
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Municipal location - Occupation of stand equivalent to lease -
iii~,ht to cec.e 0 

An appeal from the Court of the Additional Native 
Comrnissioner 9 Pretoria. 

THE RIGHT TO BE GRA.NTED A PZRHIT TO OCCUPY A STAND 
IS A PERSONAL ONE BUT 9 HAVING BEEN ACQUIRSD 9 SUC:"-i RIGHT T,'I.l-\.Y 
B ~..G DIS?OSZD OF TO .tVTOTH:~R 9 PROVID3D THAT TI{l~ DULY PROiviULGATED 
R.ZGULATICNS I N J?o :~cs AT TH~ Tll'i.E AR'i~ COI:IPLISD 'JITI-I. 

In the Court belmv the Hesponclent in h is capacity 
as ex e cutor in the de ce a sed esta te of one Ninevah Makapan sued 
the present A~')pellant for t h2 c e s sion of t he lease of a stand 
in t he r:1tLd c ipal loca.tion of Nev! :.Tar abaste.6. 9 Pretoria, alleging 
a vePbal :3 .. ~~;reernent of sale of the sta.nd and buildins.,s thereon 
betvreen the late Ninevah anc.l ~\pi;e1. lc=mt and t endering the sum 
of £25 as balance of the jJurchase p:c·ice. An undertakins by the 
Pretoria City Council as le[:> sors to t ransfe r the l ease of the 
stand to Resp ondent i f he succ eeded in the a c t ion· \\ias--also put 
in . 

The Na tive Cor:nniss ioner after a lengthy hearing gave 
jud_:{ment f or the Plaintiff and orde red a ce s s ion of the leas e 
to be made over to him. Arrainst this order Defendant appealed 
on the c::; r ounc.1s 1 iP.~.e~r: .. . ?) _=h_0, 9 that it was bad in law and against 
t 'i1e v1ei~)1t of evidence 7 the latte r ground being abandoned by 
Counsel in this Court. Before argument the p oint that the 
swm110ns \iJ2.s excip iab le vvas r a ised by Mr. Advocate Goul d for 
A~)pella11t 9 who submitted that although the point h ad not been 
raised in the Court below9 it could be t aken for the f irst time 
on appeal ancl quoted the Appellate Division cas e of Fripp vs. 
Gibbon 9 19 1 3 - ·wherein it \Ias held to be compe tent to t ake a 
nev1 point in appeal - in support of his contention . The Court 
concurred . 

In a.rgume~t l'Jir . Gould contended t hat the righ t to 
be gi'anted a si t e perr,.1it in T!lUnicipa l lo c a tions was purely 
p er ,s onal, thi.t such a ric.ht is .::;overned by the regulations 
applyin~ to the loc a.tion in questl on 2.nd n ot b~,r co~m·non law 
principles 9 ar1 cl th2.t as a munici}_'3.lity d oe s not grant the J_ eas..§_ 
of a stand , tl1e A:,:;pel:Lant could not r, ive a cession thereof 9 
since his ri_sh t is si1,1)ly one of occupation. Furthermore, as 
s uch ri2,"ht of oc cup2.tion is purely p ersona l the maxim 11 §._c_ti_o_ 
p_e,_r:.r~ .. 9.n~.~.~.s .. X1!.9T_i~~:UI. ~.S:_tl!a_ .P.~.r.~.oP.?: 11 should apply. 

By l eave of the Court, the Location Res ulations fo r 
the Municipality of Pr etoria were put in by Mr. Gould 9 who 
quoted as his au thority f or s o do in,~~ the c ase of Jozane v s . 
Brakpan. rv:unicipality 1 9 29 T.P.D. 736 9 Re spondent offering no 
obj ection. 

For Respondent Mr. We avind argued that however 
described 9 the rizht of occupation vvhich the A~Jpella.nt enjoyed 
aJ.ilounted to a lea se and could t herefore be ceded. 

Afte r c a reful cons idera tion of the points r a ised by . 
Counse l and the ar~ur.aents on behal f of the parties 9 this Court 
comes to the conclusj_on that the ri[;hts of Natives to occupa­
tion of st2.nds in the l' .!unici··)al !·J'c.ti ve Location a re g overned 
by t h e re::._;ulations in force 9 - but t hc:.t this fact d oes not deprive 

them. . . .. . . 
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them of such coirJrron lm·,r rights as they may .:possess in that 
re~2.rd. 

Respondent coul ,J_ no·t a~J~)ly for the sl -ce perrni t until 
he v,ras the ce ssion:;.r;y of th;:; rJa:eticule.J.~ stand . I f he vrere then 
refused the ri ::::;ht to occu_;_Jy on t:1e )e:Cc:ional s rounG. that he was 
an unfit or unclesirabJ.e )ersm1 7 he h ;.:-ccL recourse to the Courts. 

It is c J.ea.r th0.t the I .. j_ :~·.ht to be t:, ranted a permit to 
occupy a .stand is a )erson a l one 7 but this Cou:c·t h0lds that 
havinz been acquirec1. 7 such rie:;ht ~nay be disposed of to another, 
providecl th.J.t the duly pror:1u1gat :~cl regulations in force at the 
time are complied vi·ith 7 and since it j.s admitted that consent 
to the cession h a.d. been 3ranted by the ~:>uperint.enG.ent it must be 
held that the HeSJ.) ODC.ent is entitled. to the saine o 

The use in the regulations of the terms 11 sublet 11
7 

"payment of rent 11 and the like tends to shevr that tenure of 
st~-::.nc:.s in the ~Junicipal J..Jocation is a species of lea.se? CJJl.d while 
cond.it ions differ in c erta in respects from those app2.ying to 
lea . .ses as J.r.Jlov!n in cor:rr:.1on lavr 7 yet it must be held thu.t to all 
intents and purposes t~l.e ri.<;ht to occUj_)y a site is in its 
essentials? a leas e. It appears that not only the law but also 
the equities in tlw matter al"e with the Hes1)ondent and the appeal 
will therefore b e 6 J.SE1iS;:..ed v.r i th costs o The judgr.r1ent in the 
Court below is am )lified bv the insertion bet·vreen the ':rords 
11Ninevah Ma.l<:.al)arl 11 ., ,:;nd the ~~·Jord 11 is" in t he thi:::~d line~ of the 
"~dords 11U::) On payment of the sum of £25 as te11dered. 11 

PRETORIJ-~... 13th Dec ernber 7 1933 o Before HovJard Rogers 7 Esq.~ 
Acting Fres:.dent 7 Lies.'3rs. F.H. Fel"reira and J.C. Yeats 7 Members 
of the Na tive App eaJ. Court (Transvaal enC. Hatal Division)· 

Unlc:.uful impoundin:=:, of cattle - Dan3.ges - Onus - Transvaal 
Pounds Orclin0.nce No o 7 of 1 913 as arnended. 

An appeal from the Court of the Additional Native 
Commissioner 7 Pietersbur~ . 

A PLAII\1TIFF CLAIMING DAivl.'\.GES FOR ill:rLA1/FUL I~ 11POUNDING 
OF STOCK LrtJ;:)T 3HO\/ EITHER ~t{f;.T ~rHE I1·TPOUNDING HAS \J::tOFGFUL AND 
UNL..A..',JFUL oR TH .. A.T :rt~ TEJ:TDBHED PA-D:ISNT oF Tru:3PAS.J FT~~s7 In ADDI­
TION TO C0~.1PEESATION FOR ANY DAI.1AGE7 B:J::FOR:S IBT.!OVAL OF ;.;;TOCK 
TO POUND. 

In this ma tter the Respondent 7 as Plaintiff in the 
Court below sued the Appellant 7 a s Defendant 7 for the sum of 
£25 as damag es by reason of the a ll ce;;ed unlc..'Vvful im~)ounding by 
Appellant of certa in thirty-nlne head of cattle bclonc;ing to 
Respondent. 

~fuen the Plaintiff closed his case in the Court below 
Defendant 1 s attorney applied for a jucl:=_Ti18nt of absolution from 
the instance 0 This applicRtion r:ra:; Oj_)liOSed by ?laint:i.ff ' s 

attorney . .•.. o 
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attorney and x-·efused by the Court . De1'endant 1 s a ttorney then 
closed his c ase vvi thout calling any evidence. 

The follm v-ing entry was thereu)on made on the record 
by the judicia l ofi'icer concei·ned~-

"The Court finds that the Pla intiff's c a ttle were 
unjustifiably i m_J ounded by the Defe:1dant . That they .did 
119 darn,:.ge end the.t they could have been retui'ned -eo 
Plai ntiff '.vi thout takin3 them to the Pound. Plaintiff has 
by Defendant 1 s a ction St'.ffered loss of tl·lre2 o::en t2.ken in 
payrDent of the _9ound fees c.nd is entitled to recover the 
o::~en. 

11 I.i[r . B.Gos asked for jud.=;~~·1ent for the £4.lOo3d. and 
costs of the c ".tse 0 rrhis ~12.8 2.I'2.J1tec1 0 

11 

Juct~:xn·2nt ws..s accor(:!_in.::;ly entered for the Plainti ff 
for the st:rrn of :24 o lC. 3c1. v,ri t~1 costs. 

(Here it may be mentioned ths.t the su.111 of £4. 10. 3d. 
was the amount y.;hich the Poundmo.ster deme.nded from the 
Plainti:.:'f before l:e vr ould libei·a te the cattle . The Plaintiff 
was un,3.ble to pay the amotlnt in cash and accOJ."'dingly three head 
of cc.t tle vrere retc.. i ned by the Pound111a.ster in respect tl1ereof) . 

k:(ainst this jud[;ment an appeal was not~d on the 
s round tha t it vrab ~;ainst the wei[;ht of evidenc e and vras bad 
in l aw in that~-

(a) Pla intiff fai l ed to ~rove that the alleged impounding 
was vvrongful and unlawful? a;.1d 

(b) Plaintiff failed to prove any cla.ma.ges . 

rrhe facts of the C2.Se B.S they eiDerge from the record 
are as follows.-

On the 13th Au~.u.st 7 1~~<33 7 the Defendant in the Court 
belm·r 7 1.rl1o 'da.S t:1e la\iful o c cu)i er ol c eJ."'tain lands on the 
Crmr.rn fa:L"·m :1ooiboscJ:"lv1akte 1 88 :!_zed ce::--ta in c .:;_tt le 7 including 
thirty-nine hea.d belon~i.ng to the Ple.intiff 7 and pl2.ced them 
in a. cattle kraal prepara.tory to taking thew to the i>ow1d· It 
is not (~efini telJ stated by any vritncss vrhere the c a ttle \Iere 
Vlhen seized by the :Uefel1dan.t but t~18 only infe rence 11Jhich 7 in 
the absence of any assertion by Pla intiff's vvitnesses -t.o the 
contrc;.r~r? ca.n be drawn from the evidence is that the c2.ttle v:ere 
seized \Il1en [<.;razin2; upon Defendant 1 s lands v:hich apparently had 
already been rea_;_Jed. On ascertaining that his cattle hetd been 
seized by Defendant 7 Plaintiff \vent to the k.raal in question 
and interviev,red the Defendant. Defendant apparently o.dopted 
a rnost uncomproraising attitude at this intervie-vr, tellin~ the 
Plaintiff tha t he vras prepared to release the cattle of other 
persons seized at t he same time as Plaintiff 1 s but th2.t his 
(Plaintiff ' s ) would be t aken to the pound. Asked by the 
Plaintiff that before taking his cattle to the pound he should 
show him v:hat d2I11a . .::;e had been done 7 the Defendant replied that 
he did not wish Plaintiff to 1X:\'/ him in ~2:rain or "~Ni th a beast 
and tha t he did not went to have nuch to say to hiE!· Defendant 
thereupon took ?1.3.in"t,iff 1 f3 cat tl8 out of the kraal ond drove 
them to the pound accom}:Janiecl by the Plc:tintiff. On their 
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arrival at the p 01.E1<..:: 7 the PouncJr 1aster inf ormed the Plaintiff 
that to release hi s CE' ttle h e ;,.r~yul ci h ave to pay t:1e surn of 
£4.10 " ~3d. ancl_ a s Pl a.ix:tiff ':'lo.s una0le to pay in cash three 
cattle were retained by the ?ounc.il11:2.Ster in lieu thereof. 

Under cross-exa1nination Plaintiff stated7 J..~lt_8_!'_9-lia.:: 
"I knevr Defendant ~1ad impounded ray cattle because thev had been 
accused of damag in.:; his property. I did not know that he had 
any crops. I told. Defendant that my cattle had done no damage." 

The question for decision then is vrhether the 
Plaintiff did discharge the onus which rested up on 1-:in of 
proving that the ir:1.pound.ing of his stock under the circurnstances 
indicated was in f a ct \·v- rongful and unlaHful " 

Now section ~~:~e_n;.t_,-i~_-.f_o_~2-: of the Transvaal Pounds 
Ordinance, No. 7 of 1~: 13, as c:.n1e~1ded? l ays dmrn thnt n.ny ovv-ner 
('vihich is defined so a s to i nclude lay,; fu.l occupier) of land 
shall be e~:1po'Nered to imlJounc~. s toc:z tre sp assin.:~ on his land at 
the time. Povier to impou~1d is conf eiT ed by the section for the 
act of trespas s G.one quite irre s pective of the question of 
damage vrhich may h2.ve been occas ioned thereby, special provision 
as rec o.rds damage be in:~· con t a ined in s ect:.;. on tv.~.e.:B'.-_S..~_v_~!! of the 
Ordinance. 

It h a s a lready been p ointed out tl1a t tile ?la intiff 
failed to prove t hat his c ,:;..ttle viere not tres)~3.S3 int); in 
Defen6o.nt ' s l a nd l'rhen s e i zed and t h a t the onl ;y inference which 
can b e Gi'avrn from the evidenc e is tha t t :-ne y v1ere in fc:.ct so 
tr c~ spasslng . 

The Plaintiff? therefore, havins; failed to discharg e 
the onus of proving that the ori[~inal seizure vv-a s unlawful must , 
if he is to succeed, necessarily rely upon some other factor 
maki~ their subs equent remova l to the p ound wrongful a nd 
unlawfulo The only other provision up on ·which he could so r ely 
is that contained in sub- section (1) o:E' section .-~h.~F_t.)~ of the 
Pound Ordinance a s amended by Ordina nce No. 4 of 1S32 .. 

Tha.t sub - s e ction c:.s emended r eads as follows~ -

11\vnenever the owner of a ny stoc ~( l i c:.~.ble to imp ound ­
ment shall apply to t l1e owne r of l and on v1ho se p ropert y 
the said s toclc h as b een f ound t respc--~.s s ing f o :r· the releas e 
thereof before r er:1ova l to the p ound and shall t ender to 
the said mv-ner f 'or tJ•e s pas s fees an amount b e in[?~ equa l to 
one-hal f o:f."' t he amount of the pound fees p:i. .. csc r ibed in 
secti on ~~~.ir~:t.Y.-_±:.0..!-~~ p lus the ac1c1i tional tres:xJss ing fee s 
accordinG to the scal e p r es cribed in sub- se c tion (4 ) of 
s ection ~~1-~J'~~.Y.-~s .. e_y.e_r~ ; p rovided t he amount s o t enclered be 
not in any c as e l ess t hen t vro shi llings and si::.:penc e and 
of any de?J11a("~·e s as s esse d as p rovided in sec tion }:._yv_e_n_ty_-.!3.~_v_e_I} 
and cla i med by the O'Nner of t he l and the sai d o·,iner shall 
on rc: c e i p t of s uch moneys forthwith T'e l ease the said 
stock. " 

In other words to mak e it obli~atory u~J on t he 
Defendo11t to r e le ase his stock before taking them t o the p ound 
it wa s incumbent u1Jon the Pl a int iff t o tende r to h i m, in 3.cifli t ion 
to compensation f or any da.ma[-.e vrhich may have b een occasioned7 
:.tJ:§..§j..J_(3._S.§ __ f~_e s 81l1ounting in t he e1.3gr ega te to £1 o 1 9. C·. 

The r e. o o .•. 
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There is no evidence vrhatsoever on the record as to 
any such tender having been macle by the Plaintiff. He in his 
intervie'l/v with the DefendaJlt \"Jas apparently concerned with the 
question of damages alone c:md though maintaining that no damage 
had been occasioned by the trespass of his cattle vras apparently 
prepared to compensate Defendant for such damage if it could be 
pointed out to him. In the absence of proof of a definite 
tender of trespass f ees as laid doNn by the sub-section quoted 
above 7 it cannot be h eld that Plaintiff has established "L"le fact 
that the action of the defenda11t 7 no matter how uncompromising 
and unacco~nodating his attitude on the question of damages, in 
removing the cattle to the :;_Jound was -vvrongful and w1lawful. 

In the opinion of this Court, therefore, the Plaintiff 
in the Court belovv failed to prove that either the original 
seizure of the stock or their subsequent removal to the pound 
was wrongful and unlawful. 

The Acting Assistant Native Commissioner accordingly 
erred in refusing on the application of Defendant's attorney at 
the conclusion of Plaintiff's case to enter a jud~nent of 
absolution from the instance. 

The appeal must therefore be allowed with costs and 
the judgment of the Court belo·w is altered to one of "Absolu­
tion from the instance with costs. 11 

QA$_~ __ N._Q_. ?~" 

WIJ~ .. L.l.A.M .. rJ~_N£~~~vAX.Q .. _V.§..~_ld\_Z_~J}1J§_MI~I.fE. 

PRETO:rtiA. 13th December 7 1933o Before Howard Rogers 7 Esq., 
Acting President 7 Messrs. F.Ho Ferreira and J.C. Yeats, 
Members of the Native Aypeal Court (Transvaal and Natal 
Divi s ion). 

Native lav'T - Custody of illegitimate child - Varying customs. 

An appeal from the Court of the Native Commissioner, 
Amersfoort. 

THE FATHER OF AN ILLEGITD.~TE CHILD BY AN UN1.L\RiliED 
HOMA.N BECO!I/IES ENTITLED UNDER ZULU Lli.vf TO THE CUSTODY OF SUCH 
CHILD ONLY IN THE EVENT OF A SUBSEQUENT CUSTOr,iARY UNION BET\vEEN 
THE PARZNTS e 

The Appellant, as Plaintiff in the Court below 7 sued 
the Respondent, Defendant in the Court below, in an action 
wherein he cla imed the custody of a certain male child born 
some twelve y ears ago as the r esult of Plaintiff 's intercourse, 
out of vre dloc k 7 vri th one Nellie Mlife the daughter of Defendant· 

It was common cause tha t there was no customary 
union or marriage betw·een the Plaintiff and the girl Nellie 
subsequent to the birth of the child . 

Plaintiff ..•.. 
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Plaintiff brou.;ht his acti on under Native custom 
alleging in his sumrnons tha.t he had pa id the customary 
damages or fine to the :Jefend.o.nt in r e s lJect of the seduction 
of Nellie~ that both before and after the seduction he was 
prepared to enter into a customary union with Nellie and had 
offered to pay lobolo to the Defendant for her; that his offer 
had on accasions been refused by tl1e Defendant a11.d tha t he was 
accordingly under Native law and custom entitled to the custody 
of the child. 

The action was dealt with under Native law and custom 
by the Assistant Native Commissioner who entered judgment for 
the Defendant with costs. The Assistant Native Comrnissioner 
found~ in~~r-.~~~~ 7 that drunages for the seduction had actually 
been paid to the Defendant by the Plaintiff and that t here was 
no proof that Plaintiff ever offered to marry Defendant's 
daughter after he had seduced her nor of lobolo having been 
tendered. Further 7 in his l'easons for jud.gmcnt the Native 
Cmnmissioner stated that unc"ler Native l aw and custom a father 
cannot claim his illegitimat2 child. unless he marries the 
seduced 3'irl and pays the lobolo cl.enwnded for her and that it 
is well established Native custom that illeg itimate ch ildren 
pass to the father of the seQuc ed girl. 

Against the Native Comais s ioner's judgment an appeal 
was noted on the f ollmTing Grounds . -

1. That the Ass :L s tant Native Corm~:is sioner 1 s f i nding 
on the facts tha t Pla intiff 7 the Appellant 7 never 
offered to marry Ne 1lie? the daughter of t he Defendant, 
now the Respondent, after he had seduce d her 7 i s 
against the weight of evidence. 

2. That as it was established that Plaintiff , t he 
A:qpellant 7 did offer to marry the aforesai d Ne llie 7 
bot:i1 before and after she had be en s educed by him, 
he is by Native Law and Cust om entitled to the Custody 
of the Child cla i med in the Summons . 

The action was rishtly dealt wi t h according to Native 
custom and it is nece s sary f or t h i s Court before goin.s into 
the question of fact r ais ed in t he not ic e of appeal, to 
decide 7 firstly, according to the customs of vrhich particul a r 
tribe t :1e iss ue must be deter mi ned a.nd secondly 7 what the cust om 
of that t r ibe is in r eferenc e to thG p oint at issue. 

Th e part ies to t11e suit belon[S to different tribes 
the Pla int i ff bein:::; a Swazi :::Lnd the Defendant an Msutu. The 
Plaintiff r esi de s i n t he Township of Bethal and the Defendant 
in the A.rne r .sfoort area of the District of \vakkerstroom. Any 
doubt which may exist ac t o the Nativ e lavr to be applied is 
r esolved b ~,r sub- section ( 2 ) of section eleven of the Native 
Adrnin i str ation Act vvhich lays down that-~vhe_r_e. difforent IJati ve 
laws a r e in operation t he Native law to be applied by the Court 
shall be that prevailin[; in the place of residence of the 
Def enda;:1t " It vras s t ated in ev idence by one of the Plaintiff 1 s 
vri tnesses 7 ~:Tb o za Makuba 7 vrho resides and is. apparently recog-· 
nised as an I ncJuna in the .'\.t~ersfo ort ward that Zulu custom 
pr evai l s i n that ar·ea and vr i th this statement 7 \vhich 'Nas uncon­
trac~icted , this Cour t sees no rcc"son to Disar.;·ree · 
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The i s sue therefore fal ls to be determined according 
to Zulu l a.w G.lld custom and it no~:1 becomes necessarv to consider 
tl1e second point referred to ab ove? tha t is to s a}/', what the 
Zulu cus tom is upon t:1e point a.t i ssue. 

In argument on b ehalf of the A:,:;pe llant 1 Mr. Advocate 
Ma.lan r81ied s trong l y U)on certa in Transkeian cases cited on 
pa[?;es 37 ~ 38 a nd 3S of Jhi tfield 1 s "South Afric:Ul Na tive Law" 
which clearly e;:;; t ablish tha t a ce ord in:; to t he cus toms p revail­
in8 amon:; certa in t r ibe s r esident i n those Territoi.'"'ie s the 
fa.ther of an ille.~i tima.t e chi l d by a n unmarried vroma.n is entitled 
to the mrnership a n d. custody of such ch ild ) l'"'ovidec. that he 
lJays to the {'juardi a.n of the \to1~1an the full fin e cla i mc..ble under 
Nat i ve Lavv for the ~'Jre~~~nanc ;r of suc1l l·jQnlan and a beast for the 
maintenance of the child borTl of buch illicit intercou:cse. 

This i s t he custo111 ~J r evailin[{ amonrrst c ert ain tribes 
in the ~~I\ nskeio~1 'rerri tories but :Lt T11ust be pointed out that 
Zulu, l avr ~d cus~om ha.v~ no ~ppl.:i.cc.tj on i i]; t~1ose Territories 
and ·cl1a t re voulo. ,::,e·elll :c:co::u ·c.J.l8 i. ... eEJ:.::'.:C·ks oi tne Ba suto Assessors 
consulted b;y- the Native A_·Jpeal Court i n the case of 11 Ugunjana 
Lu~~ indo vs. Sip2m1bo (4 N . A.C. 51 - r eferred to on pa::;e 38 of 
\/hitfield) 11 thC1.t t h e cus ton1 differs amongst va rious tribes 
resident in d i fferent parts of thos e Territories. 

Mr . ~!Ialan also referred in a r glunent to the A1))ellate 
Division Case~ 1'11antjoze vs. Jaze (1914 A.D. page 145) which 
·was determined acc orcJ.in; to Zulu cus tom. In tha t case the 
learned Chief Justice frartlzly actni tted his i gnora nc e of Native 
law saying that 11 a.s the members of the Court below we r e divided 
in opinion this Court must a sc crtain as best it c a n v-rh a t the 
Plaintiff 1 s ri[)l t s are under Native lav1. 11 

The lea rned Chief Justic e then proc eeded to quote as 
follows the evidence of t wo Ch i efs vrho had t estified. as t o the 
Native l aw in t he c a.s e in f:"U e.stion~ -

11 Qmnintaba) a ch ief of t he I~u11alo tribe~ said ; 

"The child belon,zs t o tl1e :Lat her of the g irl. The 
actual f a ther vr oulC. :have to 1obo1a the r.tother. . • • • . The 
father c annot o.c c~uii' e an;;~ r i ght in the child unless there 
is a subsecj_uent mai-ria~~·e. I t is not the custom to pay f or 
the child only. 

11 Ntondolo 1 ·v rho 'IJ'C.S 9J1. Indun,~ of the l as t wi tness, 
said ~ 

11 Ii' a [!, irl ha.s a child befor·e aarriage it belon[J;S 
to her fathe r. In the ol d timeG tl1ere V·Tas a custom by 
\Thi ch the father Could buy the child • • • • • • • rrhe CUStom is 
not that a chilCJ. could be taken by force from its mother. 
·f .11en a man has put a &,irl in the family·-\ray. he may ~obol~ 
the child if the \roman \'I on 1 t come back to hlm and ll ve "vJl th 
h i m. 

11 Go~o, Chief of the Mbata tribe 1 saicl ; 

"The father of the wornan is entit.led to his dau.~_hter 1 s 
ille[_:; i ti:mate childo The fa .. ther of the ille.c:, i tiJnate chj .. ld 
v1ould only [;e t t h2 child i f h8 2.obole. 1 d the mother. There 
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use cl. to be 211 olc~. et:_ ._) -~o El ; .. ,-here by tJ:;.e fa ther cou ld c;e t the 
chiJ/~ if he Ev .. d e c<.11 <.l:·, :resr~.,ent Hi th t .. ho ·v1oman' s father. I 
h2.ve n even L·een a cu~~ to:111 Vil'~ere t :'le child. is bou.:!'ht 2n d the 
uothci' left. 11 '-' 

A further gul CLe as to u::.1a t is the Zulu law and custom 
U)On ~ne point a t i ssue is to be fo und in the Natal Code of 
N: . .1.tive }~0: r 9 bec:-.r ing in mind the fact that the Zulus are the 
l)redornin ::..nt tribe in Natal and t:hat the Code 9 in so far as its 
provi:::ions rels..tin:; to pure Native l ciW are concerned? was 
ba sed on a scertc:.cined Zulu customary l a'.·v o 

3ection tl1i r t v of the lJatal Co de of Native Lavr 
promule)J.tGd under ~{[:·o·c·i~.J-Mlticn 1Tc. 158 of 1032 is as follow·s;-

ltA cJ.1ilcl born o;· an U!1L18.j_-ried Native womal'l beco:nes 
a r:.1ernber of t!1e hou ;:>e of t l1 •2 1':ot~1sr of such rror:.1an and is 
subject to the :zr ,~.al ~1~~.:-.c1 , In tlJ.e event o:c a subse ·-~uent 
cu.stoEkn'v union bet;aeen t l1e :xu'"'e:·1ts of' such ille'sitimate 
chi=Ld. 9 i~c bee omes a rnember oi· t :'ne hous e established by the 
union. " 

3uk.; - section ( l) of section 9.!lG.J~~~llc1~:e_q_,_?Il_cl.:tl!)_r_~Y.:.:_s_eve_!l 
of the Co c"e .PJ."'ovic.es f o:t• the pa.~'"E1ent of d<J.mage s f or the seduc­
ti on o ~~- an unrc;aL·:cied. :{G! la.le 2nd it is signi fi cant tha t no 
prov i .. d.o::l nhc:~tev2r i s L1v.C.e Ville reby on payment of the st i ) Ula ted 
daLlc.:..e s t.~12 f2.ther of an ille~-sit iL:C1.te child becomes entitled 
to tJ.W CUEJtOG.~r t~18l'"'80f • 

1'his Court i s acc ordin--·:l ,.r unanimousl v of the OiJinion 
·::.~19 .. t t-·~-~ ti·ue Zulu l c.w U)On the ~oint at issu~'"' is as r;a.s"" stated 
by· tl1c-} C~lief \~omintaba in the c o..se Liant j oze vs o Jaze previously 
re f::r:;_~ed. to c-.ncl ~:cs i s s2t for th J.n section thirty of the Na tal 
Co cle of Nat i ve La>rr. And inu.eed thio entirely coincides vri th \:.rhat 
the members of this Court have in the ir ovrn experience found 
to be the cus tom ar11ongs t t he m2.j ori t y of Native tribes in the 
Tre.rH>v a.al o 

The Court finds 9 t he refore 9 tha t t~1e f~:.ther of e..n 
ille rdtiBa.te child b'r c.l1 urm1ar1.""ied ·vrOL1a.n b e com:;s entitled unde r 
Zulu~·-· law to t"b.e c us~c,ody c)f 8UCfl ch~.ld only in the event of a 
subsequent cus tom2.Py 'Lln:Lcn. bet·\.'2Cn tJ.1e pe:::.re~1ts o 

As ha.s e.lready been )ointed out, it i s c or.unon cause 
in -'c,he p.rc ·.,en.t cc..Gc th,::.t ne Cl1storjl~"Ll'"'/ union v;as entel'"'ed into 
b~/ t1l() i)l·:.:I.ntii'f '·· i t~l Jefen.c.a11t 1 1:> d.'-1u;)1.ter lJellie and it follow s 
thc.t he is :w~.:. entitled l-O custody of the child. 

Under' tb.2 circumstanc es it is unnecessary for the 
Cou:::-t to to into t he ~ue.stion of fa.ct i'"'2.ised in the notice of 
o.~~ .. )ed.l" 

~Clle appeal i s dismissed ;,rith costs. 












