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Q~SE NO._b 

TOI:3IAS SIBIYA VS. SAt•liTJEL SIBIYA. 

DT..JRBAN ~ 15th Ja."1uary? _1932. Before E. T. Stubbs, President~ 
E.N. Braatvedt a~1d J . ·:c ., Braatve ~1t 7 Members of Com ... to 

NATIVE AP:?EAIJ CASES - Inheritance - Primogeniture in Native Law -
Allocation of da ughters' lobolo to sons. 

An appeal against the decision given in an enquiry held 
by the nat i v e C c" tiT1l :.i. ssi on2r ~ Kranskop, under Section 3(3) of 
Gover!ll-nent Notict= l'1 o o 1 664 of 1829 . 

IT IS C0}1l?~TEirr roR A K..TtAALHFJ41.\D TO Al,LOCATE TO HIS 
YOUNGER SONS TBE L0:20LO TO BE B.EC1:.~I i!BD I N RE~.F3CT CF HT:.~ .iJ · .. /:!-~TETIS. 
THE PLACI:i\TG OF A YOlDTGER SO"f'T OF ONE HOU3::~ IN~1'·J A~TOT!-TSH ~-~o-:-_;:)_~; fi._\:23 
NOT GIVE Hll.~ THE HI CHT 'l'C Ilif}~RIT THE f'j:::cz) :~~~:~·\ · ()IT :s··.·3 .. ~ J1Ti ·~J~ C..i' 1'.-Lu.E 
,ISSUE IN THAT HOUSE, vJ1:IE~ NO PUB.LIC DECLA:~;~'J:'TC'·r.~ TC'J '.l'LA':2 EF.!i'EC'.l' 
fiAS BEEN MADE. Tl-iE ELDES'r SON OF 'TI-IE FIRST ·v!ll B ;vl./\ f.'~:~ LGD I::> TO BE 
REGARDED AS THE GENERAL HEIR I N HIS FATHER 1 S ES 'rATE P£-:OVIDED 11-IAT 
HE HAS NOT BEEN FOruJf.ALLY DISil\lliERITED IN MANlJER LAID DOWN BY 11-iE 
CODE OF NATIVE LAW. 

This is an appeal from the judgment of the Native 
Commissioner~ K.ranskop~ who held an enquiry under the provisions of 
paragraph 3(3) of Government Notice No. 1664 framed under Section 23 
of Act 38 of 1927 in connection with a dispute which ·had arisen in 
regard to a portion of the estate of the late Samson Sibiya. 

Samson Sibiya first married Paulina Goke, and by her h ad 
the following children~ viz~- (1) Emelia (girl) 9 (2) Sar11uel . 
(Respondent)~ (3) Sem (boy), (4) Jeremiah (deceased), (5) Tqb1a~ 
(Appellant), (6) Sizeg ile (girl)~ (7) Tabita (girl), (8) Ida ( glrl)~ 

Paulina died and San1son thereafter married again. Hi s 
second \rife vras named Hobuti Lushozi. By her he ha d the folJ. o~ving 
children~ viz ~ - (1) Otilia~ (2) Lina, (3) Lisa, (4) Sipiv.re ~ 
(5) Jabulile - all girls

7 
and (6) Jonathan who predeceased h is father . 

Sarnson allocated the lobolo on the girls of the fi r st 
marriage as follows ~ -

Noo (6) Size~ile's lobolo was ~iven to P.espondent Samuel, 
No. ( 7) Tabi ta 1 s lobol~ was given to Sem~ and No o ( 3) I::~e ~ G lc:holo ~ 

, was given to Appellante The lobolo received on t he c:l cle o L gJ r .l 0 ~ 
the first marriage (Emelia) was used by Samson to l ot·o l () h~.s se~ o :r:c,_ 
wj fe, and a small balance left over from t hat loholtJ v::...-=:r3 g l v·e1~. ~-.o 
Re spondent. Appellant admits that he was g i vcu ::L cJ a ' s lolJ:)2.o ) t·,?t 
states that his father used some of the c attle ~ aJ1-:1 th8.t he r·e ~ 2 :L,'~,ICC:. 
only two head. He states that Ida' s hu sband s ti l l owe s c a.t t.l.e l'v.L· 

her • vVhen they are paid they will come t o himo 

In -reg ard to the · girls of t he se co nd marrict.gc on~y ~,he_ 
eldest Otil i.a married before the death of 2::_j·,;s on? v/'1 J rs~ ::.:.. ·~·e:; t l"'e 
lobolo ( 6 hea.d). The owne r ship of these c ;_1,_·:..t J.c is incluc:d l n 

the dispute between the p a r t i es to this ac· t.. ~c.n , 

The girls Lina and Lisa ( Nos . 2 and 3) h a v e marri~~ G:i_:1C8 

the death of Snrr1s on, and the App e l l ant claims t 1:at .be i~; c:n t~:~: .l: d to 
their loboloo The o ~·Jl o r 2,irl:=: o·f th0 r~e~-:rl~~ r'l · :;::·:t.or·.~ ~:n·(;·.' · · -~ 1· 
unmarried., and l iv·; v;i!-J"t ·t";1eiJ~ mothc·r c =:... ;:.-: ~ -~.0 ·~.:-.:1 0 [.:..,: ._:_ r 

0 

•• ·.: 

Appellant. Re spondent l i ;;c s on &. :L'rn ·n \:1.r. ich vv-ao Ov'-'li C: c!. ,Jy ~-.. -~ iL~~cn ['1.'1J. 

Which he alleges that h>9 i nherited 1'l'om him D 

Sams on ••• ., o • • • c 





- 2 -

SM1Son died in 1923, a1ld his son Jonathan by his second 
narriage predeceased hiw six years earlier . It is, there fore , 
j or 10 years since Jo:rw.t~l 3,j1 died. Before his death a disnute 
U'OSe between Respondent and his father Sar.ason over t..lle lobolo of 
~he firl Ernelia. - At the i nvitation of the Rev .. J. Astru-o the 
:a.mily held a meeting i n his -oresence to settle matters. - It is 
vhat was said at that meetin.;- tha t ~·ives rise to this action. 
fuere is no \vritten record of What was said. Respondent denies 
t:..t.'lat t..here was such a meetin::;· , but there is no d oubt that it was 
1eld because several witnesses (including the Rev . Astrup) g ive 
~vidence on the point. It was at that meeting that Samson 
1llocated the different girls' lobolo to his three sons by his first 
aarriage, Tne Rev. Astrup states that Sarnson was most annoyed 
vith Respondent, and wishe0 to disinherit him, but that he 
Jersuaded him not to do so. Appellant alleges that Samson said 
that he \va s taking him (Appellant) out of the first house and 
JuttinJ· hin in the second house as if he were a child of that 
1ous e. ~1e Rev. Astrup states that Appellant was placed in charge 
)f th e second. house , a.nd t hat he distinctly understood that he 
took hj_s -o lace i n the .second house as if he were a son of tha t 
J. ous e . Re state3 t.,_at , i n his op inion there could be no doubt i n 
the mind of any reas onable p8rson as to the pt}.rport of t he old man's 
nishes declared at t h e EJ.eeti ng . 

Sem state s t hat Sains on took rrobias out of the fi r st house 
and put him in the second h ouse on t he understand i ng that he was to 
be considered as a son of the second house . He further states 
that he understood t hat Tob ias would return to the first house on 
attainment by Jonathan of h i s majority . Appellant a.c1n].i ts that if 
Jonathan had lived he (Appellant ) would not have received anything 
ou t of the estate of the se cond house. 

It must be r emembered that the meetin.s· was held while 
~To :.1athan vJas alive, and therefore it must have been at least 9 or 
10 ~: e3..r ~3 a.so, s o tha t in the absence of some v1ri t ten record of all 
t~:1ot nas saicl it would be very clifficul t f or those present to 
remerJbet> all details . The Re v. Astrup for example , states that 
t here was no mention of the farm , ·where as Sem states that Samson 
said t 11at the :fana vrould be divided between the three brothers of 
the :firs t h ouse. 

Appellant clalins that, by virtue of what Samson said at 
that ne etins- he 'Has fr om tl:2.t time re garded as the younger brother 
of Jona t han of .the second house , and that as Jonathan has died he 
steps into his shoes , and i nherits the estate of the second house. 
T-ha t estate is considerable , consistine of property rights in five 
g irls. 

Respondent contends tb3.t on the death of Jonathan he , as 
the eldest son of t11e first marriage , and us eeneral heir to his 
father, i nherits t he property rights of the second house which has 
no male issue. 

At the time of t he meeting Jonat han was alive . Appellnnt 
was g iven t he lob olo of one of his own sisters by the first 
marriag e . He wa s treated similarly to his two brothers Respondent 
a~d Sem, who each rec eived the lobolo of one ~irl . If the 
intention had been to take him out of the first hous e , and to re:3'ard 
him as a son of the sec ond house it is difficult to understand r1hy 
he was [Si ven the lobolo of a .r:irl of the f irst house . It is not 
contended that he was allocated the property righ ts in any e~rl of 
the second house. That house had an heir , namely, Jonathan . 

Appellant 
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Appellant ccn~lc"1 :tot? t!'~~refore , :have been appointed heir to that 
ho ~f~c~ •;rJ !i:t 9 t:~e r i ·~htitt :L ·ne ir· lived . After the death of Jonathar.t 
Sc.t.!'"HSC· n r:n.cJ.e no f'urther re .['erence t o the matter. It is not 
c4llef;t~d t r:_ ... t SafiJ~3on said that Appellant should succeed Jonathan 
in the event of the death of the latter, but the witness the 
Rever end Ast rup st!l tes t1n.t there could be no doubt that such vva.s 
the old rn.~n ' s intc ~ 1tion and wish. It is an inference dravm from 
the f c:ct ·sll:J. t · ppe l l::J.nt w..:...s pls.ced in the second house. 

The Res}Jondent wa. s not disinherited for the procedure 
laid doVlm in the Code of Native Lu.w in such cases was not complied 
witho He is the e l dest son of the firs-t-J wife, a11d therefore the 
general heir. Section 100 of the Code states that the heir to 
house property is the eldes·t son of thdt house. The heir to the 
second house in this ca se was Jonc~. than, but on his death that 
house was left \rithout ffi! heir. The Respondent, in the natural 
course of events, would then be the heir to the second house, 
but in th1s case his younger brother claims that he is the heir 
bechuse of the e:~pre ssed wish of his father. 

It is undoubtedly competent for a father to allocate 
the property rights in certain girls to younger sons. Appellant 
does not claim that he would have been entitled to any of the 
lo bolo of Jona the.n 's siste:cs he.d Jona than lived. There was 
therefo1e no special allocation. In any event there was no 
lucid ar ... d cle ~r statement by Samson as to exactly wha. t he meant 
vvhen he sa i d thc.t he vra. s placing Appellant in the second house • 
Possibly he merely meant that Appellant was to be Jonathan's 
guardian du:ring his minority. That was what the witness Sem 
understoocl him to mean. This view is confirmed by the gift of 
lo oolo cattle t .. o Appe llant from one of his sisters of the first 
house. 

The Appellant has failed to prove that he is entitled 
to oust the general he ir (Respondent) from his legal position. 

In dismissing the appea l with costs? it should be 
added that in connection with the application of Mro Buss that 
costs in the appeal should be met from the estate that as the 
late Samson (the father of the parties) was responsible for the 
position which led the Appellant. to believe that he was entitled 
to the property rights in the daughters of the second house 
which formed the subject of the enquiry by the Native Commissioner 
whose decision has been brought in review before this Court by 
the Appellant., he should not now, even though unsuccessful, ~ 
mulcted in the costs of this apneal. In the circumstances, 1t 
would be eouitable tha t costs be met out of the estate and it is 
ordered accordingly. 

CASE NO. 2. 

MONDILE SIBIYA VERSUS MBEKI MT~MBU a 

DURBAN. 18th January, 1932. Before E.T. Stubbs, President, 
E.N. Braatvedt and JoT. Braatvedt, Members of Court. 

NATIVE APPEAL CASES - Customary union - Application for divorce 
dismissed- Leave to renew at later date - Native Commissioner 's 
ruling set aside - Divorce granted. 

VVI-iERE G 0 0 0 0 0 0 • 
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\i\JIIEI~~ A PRI HA FACIE CA;3E HAS BEEN MADE OUT, AN ORDER 
THAT 1'HE CLF. D r: BE DISTE3::)ED WITH LEAVE TO RENEW AT A LATER DATE 
IS N01' A cor.pEr.rENT JUDGNGNT. 

This is an appeal from the decision of the Native 
Commissioner, Mtunzini, who refused to grant Applicant's prayer 
for a divorce. 

The g-.rounds of appeal· are the following:-

"1. That the finding of the Native Commissioner is 
against the weight of evidence and of fact. 

"2. That the evidence of Plaintiff's witnesses and of 
the fact that Plaintiff had done all in her power 
to effect a reconciliation with ·the Defendant, 
should have been accepted by the Native Commissioner 
and that judgment as prayed by Plaintiff should 
have been granted". 

The judgment of the Native Conunissioner reads "Application 
r efuGed, with leave to renew in 12 months time if necessary. 
Plaintiff ordered to return to Defendant forthwith". 

This finding the Native Commissioner - in his reasons 
for judgment - qualifies by saying: "There is ground for the Court 
to believe that all is not as it should be between. the parties, 
but in face. of Defendant's persistent opposition to the divorce 
when he could easily get rid of an unsatisfactory wife by not 
opposing the proceedings, it \vas thought that the interests of 
justice would be best served by dismissing the application for 
the present but with leave to renew in 12 months time; in the 
meantime ordering the Plaintiff to return to her husband forthwith, 
which incidentally she refuses to do. The matter can then be 
considered afresh, the present record be put in, and a final 
judgment obtained". 

In effect his finding is tantamount to an adjournment 
sine die. He dismisses the application "for the present" as he 
puts it. Is it to be deduced therefrom that Applicant (now 
Appellant) has made out a prima facie case but is not to be heard 
for another 12 months, and in the meantime is ordered to return to 
her husband as a test in regard to her future behaviour? It would 
seem that none other but a judgment decisive of the issue was 
competent. 

The Native Commissioner was undoubtedly influenced in 
favour of the Defendant (Respondent). This is evidenced by tpe 
following remarks in his reasons~ "·······.but in the face of 
Defendant's persistent opposition to the divorce when he could now 
easily get rid of an unsatisfactory wife by not opposing the 
proceedings •.••• " He overlooks the fact that the underlying 
motive for Defendant's opposition may have been conceived in the 
knowledge .that failure to oppose may have involved him in the loss 
of a few head of cattle. This I think is a fair inference to be ~ 
drawn from what Jipaza (tribal Policeman of the late Chief Sisila) 
says in evidence - "the Chief called the parties together and~ 
after going into the matter, ordered the Plaintiff (Appe llant> to 
return to her husband, which she did, and shortly afterwards she 
again complained to the Chief that she had been turned away from her 
husband's kraal, whereupon the Chief advised her to go and live at 
'her people's kraal', and wait for her husband to come and fetch 
her." In the meantime Sisila diedo Some considerable time after 
his death Appellant went to Jipaza and stated that the position had 
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not. al t~re~ and he then . referred her to the acting Chief 
Muzl tshlnglwe. The evldence fails to disclose the outcome of the 
reference to the Acting Chief Uuzitshingiwee 

In evidence Jipaza frankly admits that the late Chief 
Si~ila? although Appellant went to him on two occasions, did not 
thlnk J. t necessary on the second occasion to call upon the husband 
to ansvrer the complaint, because he had already given his decision . 
Stated otherwise, he found the complaint of the Appellant well 
founded~ This. witness~ a disinterested party, gave the following 
reply , lnter alla ~ to a question in his cross-examination by 
Defe:1dant ~ " Had you not have chased your wife awa:y you would have 
go~e t? ~the Chief with a complaint yourself? and he would have 
ordered her to g o back to you." 

He certainly struck the nail on the head, because if the 
Respondent (husband) had had a real grievance against the Appellant 
he woul<l have been only too ready to proclaim it from the house 
tops to make sure of the recovery of lobolo • . 

The evidence clearly establishes that Appellant proved her 
case, inasmuch as her evidence is supported by the tribal Policema.."l. 
Jipaza, whose testimony goes to show that the Respondent was 
actually the defaul t.ing party. 

The appeal is upheld with costs and the judgment of the 
Native Conmlissioner is altered to read 11 Divorce granted with costs .. 
No order for the return of cattle; the child of the union, being 
of tenC.er years, to remain in the custody of the mother till 
fux·the r order. 11 

CASE NO. 3. 

MADEVU QWABE VS. MAT AMBO QWABE . 

DURBAN. 19th January, 1932. Before E.T. Stubbs, President, 
E. N. Braatvedt a"l.d J.T. Braatvedt, Members of Court. 

NATIVE APPEAL CASES - Lobolo - Section 230 of Schedule to Law lWJ_RSl 
Liability of Estate of deceased~ 

An appeal~from the decision of the Native Commissioner 
at Empangeni. 

A GIRL CANNOT HERSELF BE PLEDGED FOR THE RETURN OF CATTLE 
LENT~ BUT MERELY TiiE RIGHT TO LOBOLO WHICH MAY BE PAID IN RESPECT 
OF HER. ON HER MARRIAGE THE DEBT RESTING UPON THE HOUSE TO WHICH 
SHE BELONGS BECOMES DUE AND :MUST BE DISCHARGED BY PAYMENT, WAIVER, 
OR I N OTHER LEGAL MANNER. 

At the time Nukani Qwabe married his wife Betukile, he was 
assisted by his half-brother, M'lde vu Qwabe (Appellant ) with lobolo 
cattle. It is averred by Appellant that he provided five head 
for this purpose and that h e also lent Nukani another ~ight h~ad at 
various times o The R3spondoYlt, son and heir of Nukanl who dled 
some years c:tgo, admits t~1:1 t h.LG late fath er b~rrowed cattle from 
Appellant, but sts:t.es ths.t fou:r· e.lld nnt five w~;re obtained for 
lobolo purposes for Bctukile (his mother ) and that his father 

borrowed 
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borrowed ano ther s even~ not eight, head a t different t imes. The 
di screpancy i n numbers i s not mat er i al a s will be shown. It 
woul d . appear tha t lJul:anl a rJ:'anged wi th Appellant tha t the cattle 
he h[ld borrowed shoulu be returned from cattle to be obta ined 
as l obolo fo r Makol v,rase ~ t he eldest daughter of Betukile. 
Hakol w ~ f; e married during Nukani 1 s lifetime, but only two head 
of' cattle and monies amounting to £7 were given as and for 
l obolo fo r her. The two head were, however, returned to the 
husbar1d by Nukani who was t hen ill. The record is silent as 
to the reason for t his unusua l procedure and there is no 
evidence a s to t he disp osal of the £7. Nukani was then a live and it 
.tnG,st be presumed tha t he received the money. The Respondent 
sta tes that appellant received the amount, but there is no 
proof of this and the onus is upon him to prove tha t his f a ther 
passed on the money to another. 

Nomhau, a younger sister of Makolwase, thereafter 
married, and full lobolo was given for her; but it would appear 
that the delivery of the cattle did not tal<:e place until 
i mmedia tely after Nukani' s death. Appellant fetched them on 
t he instructions of his dying brother~ Nukani~ whose directions 
i n the matter - given on the afternoon of the day he died -
were t hat one of the cattle was to be given to his son Matambo 
(Res pondent) as the "Inhloko 11 beast and that the other cattle 
we-:ce t o be taken by Appellant in payment of the cattle due to 
hi m. .1\fter allotting the '''Inhloko" beast as directed, 
Appellant t ook posses sion of the cattle, using one beast in 
connection with the obsequies of his brother (Nukani), and 
pa;viDG' another to a doctor who attended Nomhau. There is no 
record of any protest having been made by Respondent or his 
people against the taking of the cattle by Appellant, in whose 
90ssess i on they have been ever since. After the l apse of seven 
or eight years the Respondent institut~d an action i n the Court 
of the Chief' Muziwenduku who awarded him a judgment on the 
grounds that Makolwase "had been given"to Appellant, who gave 
her away in marriage, and received her lobolo. The Chief's 
judgment was taken in appeal to the Court of the Na tive 
Commissioner, Empangeni? who ordered "that the appeal be and 
the same is hereby dism~ssed with costs. 11 This appeal is 
against that judgment. 

The Chief's reasons for judgment are c lear. His 
conclusion is that the liability was discharged by payment 
of the girl Makolwase herself as if she were so much goods t o 
be disposed of. Section 230 of the Code of 1891 forb ids t his. 
The Native Commissioner confirmed the judgment of the Chi ef . 
In the case of Nsizwana vs. Vovo (1903 N. H.C. 32 ) t he f ollowing 
questions were reserved for the decision of the Full Court 
viz:-

"Is the handing over of a g irl in connection 
with a debt its security or its sa tisfaction? 

·'·'Is she regarded by the Natives as a pledge, 
or does she become the property~ and pass 
into the possession of, the creditor? 

"Should such a transaction , whether it be 
trea ted as t he giving of s ecurity, or as 
effecting an actual settlement, rec eive 
the sanction of this Court, or be regarded 
as valid under the Law as now administered?" 
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. .... ~he Court~ ruled that ''whether given as Becuri ty 
or sat1SLO:Ct1<;>n of a aebt, the transaction is illegal". 
Clearly the g~rl Makolwase vras not herself given or oledged 
but only the prospective rights to her lobolo and the debt ' 
became due a.11~ payable on t.lakolwase 1 s marriage. This debt 
can only be d1scharged by pe.;yme!lt, v;aiver, or in any other 
legal.manner, and is undoubtedly due by the estate of the late 
Nukan1 (Respondent's father): Nomhau' s lobolo was e~tate 
property. 

~ It would seem that Appellant only received seven 
heaa of cattle of Nomhau's lobolo, for presumably the Ingqutu 
·.vas taken by her mother; the ·' Inhloko " was given to Respondent 
in terms of his fa t.~er' s dying declaration; · one beast was 
used in connection with the customary burial ceremonies; and 
another was oaid to a doctor who attended Nomhau. But APPellant 
appears to have accented the cattle in full settlement of-the 
number, either eleven or thirteen head, he had lent to his 
late half brother, Nukani. 

The a"Jpea1 is sustained with costs and the judgment 
of the Native Con~lssioner se~ aside. 

CASE NO. 4. 
1! . .-\GANGENI NJOKO VS. MADODA M . .;JOLA 

DURBAN. 20th January, 19327 Before E.T. S~ubbs, President, 
Z.N. Braatvedt. and.J.T. Rraatvedt, r.Iembers of Court. · 

NATIVE APPEAL CASES - Abduction - Proviso to Section 211 of 
Schedule to Law 19/1891 - Betrothal visit - Proposed ·marriage. 

An appeal from the decision of the Nati ve Commis~ 
sione~ at ~stcourt . 

WilE~ NO FOID~ITIES F.AV3 BE:2I GONE T~:ROUGH Al\"'D TIS 
CONSENT F.AS NOT BEEN O:ST~INED OF TE3 PA.~:N""T' On GUA!IDIAN 
OF A GirtL ABDl"CTED ~'liTH A VIE\/ TO ?:!JL'Q_Ii.IAGZ, THE .ABDUCTOR 
CA1lliOT 3~ r::ELD TO BE A "PRO?OSED FUTU~ h1JSBAND 11

, ( SECTI02~ 
211 CODS OF N.:..TIV~ LAW) P..Nl) D.-\1LA.GES PAI D FOR T:o.ffi ABDUCTIOX 
C&-mOT BE !tEGARD~ AS F..AVING B~EN PAID IN RESPECT 0:? LOBOLO 

(Note. But see Section 137 of the revised Code in force from 
1.11.32, which provides that in the event of the seducer marryi~g 
the wooan payment~ other than t:b.e Ngqutu beast made in respect 
of the seduction shall now be regarded as forming part of the 
lobolo. ) 

The Ap!)€llant (Ua.gangeni ) who was the Plaintiff in 
the Court of the Native Cocrnissioner, Estcourt, claimed fron 
Resoondent the return of the su:J of eleven pounds ( £11) which 
he alleged he gave as and for lobolo for a girl, No~aplums , 
w!'lo jilted hi.I:l and oarried one ~os Dhlamini. The defence s~t 
u-o was that No~a:oltl!:ls was abducted on the eve of her proposea 
mar:-iage to A:no s- Dhlamini a.'1d that tr.e ~Olli"1t paid was for . 
daoages. The Native Corn=dssioner gave jud~ent for Respo~dent 
(Defendant in his Court). This is an appeal against that 
judgcent. · 

¥ The Appellant 
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The Appellant is a Native of the Impendhle District 
while the Respondent and his ward Nomaplums, reside in the 
Estcourt District. 

Appellant's own evidence is that he "ran away with 
Nomaplu.rns". It would appear that he met her at a stream near 
her home when she ~Nent out early on the morning of the 15th 
June 7 1931, to fetch water and that he carried her off from 
there. They travelled to Pietermaritzburg by train the same 
day and continued to Appellant's kraal. Appellant states he· 
then comrnunicated with her people and acquainted them of the 
position. Mapoyiseni, ~Iho was Nomapllli11S' kraalhead, accompanied 
by two followers then proceeded to Appellant's home where they 
demanded the return of the girl and the payment of damages. It 
is alleged that Appellant's father agreed to send eleven pounds 
(£11). These men returned to Estcourt without the girl~ but 
her mother later fetched hero Appellant thereafter sent one 
Matole Madhlala to the girl's people with eleven pounds (£11). 
It is common cause that this amount was paid to Mapoyiseni. 

The Appellant's contention is that as he ~runediately 
advised the girl's people of her whereabouts, proposed marriage 
ru1d offered lobolo, the taking of the girl under the circum­
ste.nces referred to vras not wrongful and that the money paid -
i.e. £11 - was in respect of lobolo. His Counsel at the trial 
quoted. the case of lVIpoyana vs. Ngoti l914 N.H.C. 54 1 in which 
a claim for the return of lobolo paid on account was resisted 
on the grounds that Appellant had eloped with Respondent's 
daughter and that the cattle were paid in satisfaction of 
damages it being held that Respondent's allegations were with­
out foundation as it was clear that his sister's presence at 
Appellant's kraal was nothing more than a betrothal visit as 
contemplated by Section 277 of the Code~ the provisions of 
which had been complied with. In that case the engagement was 
sanctioned by the father or guardian of the woman vrho received 
money and goats on account of lobolo through the Uffikongi and 
it was not till the woman jilted her prospective husband that 
the defence set up against the claim for the return of the 
lobolo was that the money and goats were paid as damageso The 
alle;-;;ation, furthermore, that the woman was abducted and that 
the payments represented damages was uncorroborated. But this 
case is governed by Section 211, which reads as follows~-

uAny person abducting the wife, child, or ward of 
another, or inducing the wife, child, or ward of 
another to leave her kraal without the consent of 
her husband~ father, or guardian, shall be liable 
in civil dama~es to the husband, kraalhead, or 
guardian of the person so abducted or induced to 
leave ~ Provided that no action will lie, if the 
absence is only in connection with a betrothal 
visit of a girl, to the kraal of a proposed future 
husband." 

The Appellant was not a "proposed future husband~ 
he had not, on his own admission~ proposed marriage, nor had 
he obtained the necessary consents or gone through the custom­
ary formalities attending such an event before he abducted the 
girl. He clearly failed to bring himself within the terms of 
the proviso to the Section quoted. 

Moreover, the evidence makes it perfectly clear that 
the conduct of the girl 's people throughout negatives the 
suggestion that there had been any acquiescence on their part. 

I These 
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The~e are iJnpnrtan.t_ cLi.s t:Lnt~uishing features from the case 
relJ.ed upon by App8.1.lant' s Counsel. 

. The record shows that the girl's people expended a 
conslderable amount of money in bringing her back from Appel­
lant. Their disbur·sements in railway fares alone amounted to 
seven pounds and ten shillings (£7olO.O). In arriving at the 
aniou:r:t C?f eleven pounds as the measure of damages the Native 
CommJ.SSloner has done substantial justice and we are not dis­
posed to say that the a.nou.nt is excessive. 

The appeal is dismissed with costs. 

FIXI ZULU VS. SIN.QOTOLO MNCWABE. 

DURBAN. 20th January, 1932. Before E.T. Stubbs, President, 
E.N. Braatvedt and J.T. Braatvedt? Members of Court. 

NATIVE APPEAL CASES - Custom of 11 Ul<::usisa 11 - The 11 Isisinga11 

beast - Section 231 of the Schedule to Law 19 of 1891 -
Depositary barred under "ukusisa" custom from claiming re­
muneration. 

An appeal from the decision of the Native Commis­
sioner, at Polela. 

A DEPOSITARY UNDER A CONTRACT OF 11 SISA" CANNOT CLAIM 
REMUNERATION AS OF RIGHT, AND IN ACCOUNTING FOR THE 
CATrrLE THE ONUS RESTS UPON HIH OF SHOWING THAT A BEAST 

( 
11 ISISINGA 11

) HAS BEEN GIFTED TO HIM IN RESPECT OF HIS CARE OF THE 
. 11 SISA 11 CATTLE. 

Owing to the restrictions placed upon the movement 
of cattle under the East Coast Fever Regulations the Appellant 
(Fixi ) was unable to bring a number of cattle he had acquired 
to his kraal. He overcame the difficulty, however, by placing 
them in the kraal of Respondent (Sinqotolo) who lived in another 
location2 but removed them - except two head - as soon as the 
restrictlons were relazed and he was able to take them to his 
own kraal. The two head he left with Respondent remained under 
the custom of "Ukusisa". These two head and their increase 
are the subject of the dispute between the parties. The appel­
lant (Fixi) claimed their return, and also that of one head 
increase, in the Court of the District Headman, Mpe~rana. The 
Respondent's case was that Appellant had allowed him one of 
these cattle as an "Isisinga" beast and that the other and its 
increase were paid by Appellant himself to a Native Doctor, 
Ngeje Pungula, for professional services. It is alleged that 
the "Isisinga" beast and the heifer paid to the doctor have 
each had a calf since the proceedings were first instituted, 
thus increasing the number of cattle claimed to five head in 
all. The Headman gave j c.d8,1 ,1Cnt for Respondent (Defendant in 
hi;:> C:-Jur t) . The mc;,.tt,e!' ·~yas then taken in appeal to the Court 
of' "t.Lle:; l~ative Commissioner, Polela (Bulwer), who dismissed the 
a~p~u: and confirmed the judgn1ent of the District Headman . 

I A depositary 
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A dl·J}:)o;::: i tc..r7 'J.nde r a con tract of "Ukus is a" is 
barred from c~.ri.:!Jci ng l'CP1'J.:neration 7 but Section 231 of the 
Code of 1891 declares it to be c'J.ston1u.ry f or ;m OVi:!12r oi' such 
cattle to gift a bea.Gt occas ior.ally f.i. ' CDi t~e in~r- .3::~ ··.·:; . 
Clearly, then th8 (O:~l~.ts \·va3 upon t he :2f~.:;ro~-:.:1ent to S!J(:0tan­
tiate his al..Lega1.:: ,_,·. l ·~ ·f the g ift of t~l':~ l:e-L·.:·e:r in C:.i.:·::·nl-:.e . 
The Native CoiTH::i8s:i.r)Ler found t hat the evidcTi':! C for :s>::sr-,ond­
ent sufficed to establish t he e.::i..l8g.s.tion. The wcJ.gl!t of evid­
ence supports this view· and the probD.1-J:i.l iti ~1'J of the case , 
having regard to the circumstances under which the cattle were 
sisaed 7 favour Respondent's case. 

With regard to Respondent's assertion that the second 
beast and its increase (now two head) were paid to the doctor, 
Ngeje ~1ngula, by Appellant himself for professional services 
rendered to his (Appellant's) family, the evidence supports 
Respondent's cas e. He did not derive any benefit whatever 
from the handing over of the beast to the doctor: he did so 
on Appellant's directions and Appellant admitted that the 
doctor did attend his f~nily although he avers that a cure 
v1as not effected. The doctor, it would appear, took delivery 
of the heifer and disposed of it. 

The quest ions as to whether or not the one heifer 
was given as an 11 isisinga" beast and the other in pa.yment to 
the doctor belong to the domain of fact, and depend up on tbe 
credibility of the witnesses only. 

The Native Commissioner, in a careful judgment 
confirming the award of the District Headman, has set out the 
reasons fox· his finding. He had the witnesses before him and 
was in a position to judge their credi1Jility 7 and we find no 
grounds upon which the appeal can succeedo 

The appeal is dismissed with costs and the jud~ent 
of the District Heac1'1lan given here in is confirmed , wi t.l;nut 
prejudice to any claim the Appellant may winh to insti:uce 
against the doctor Ngeje Pu~gula in view of his allegation 
that a cure was not effected as a result of the services 
rendered to Appellant 1 s f'aE1ily. 

CASE NO. 6 . 

LILY N~ABAL.li&.!__VS. CHARLES LENTALIUS DlJI2E, N.O. 

DURBAN. 21st Jar1uary, 1932. Before E.T. Stu~bs 7 President , 
E .N. Braa:t,veG.t and J. T. Braatvedt, Members of Court· 

NATIVE APPEAL CASES - Native law and custom - Enquiry int0 a 
dispute between executors of an Estate - Native Commissioner 's 
jurisdiction under Section 10 of Act 38 of 1927 - Regula~ions 
under Government Notice No. 1664 of 1929, Rule 3 Sub-sections 
(1) ar1d (3) - Appeal upheld· 

An appeal from the Court of Native CommissiJne~, 
Lower Tugela. 

A DISPUTE BETWEEN THE EXECUTRIX OF THE DECSASED 
ESTATE OF A NAT IVE EXEt!lPTED FROM THE O?ERP.::;:·IOLv OF NATIVE 
LAW BY ACT 28 of 1865 (N) AND THE REPREGEN'I'A';'lVE 

I AP!'OINTED 
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(Ai??OIN'J:lED BY TH.E :iJ.'\T IVE COJVIMISSIONER UNDER SECTION 4 
OF GOVERHiv1ENT NOIJ:' IC_;~ 1\fO o 1664 OF 1929) OF THE JOINT 
ESTATE OF THE SAME NATIVE AND HIS FORMER WIFE CANNOT 
BE DEALT WITH BY A NATIVE COMMISSIONER UNDER SECTION 
~1 (3) OF THE R~GULA'.riONS PUBLISHED T.ThiTIER GOVERNME:NT 
NOTICE HO. 1664 of l~;;2S) o 

George Nxaba 7 a Native exempted from the operation 
of N::tt ivc Law~many years ago married a woman named Nomagugu who 
vras a.lso exemptec1 7 and of this union children were born. 
j~mnagugu die d in 1893. In 1897 George Nxaba re-married and in 
192[:; died . His second wife Lily Nxaba survives him, is the 
Executi' i x of his Estate 7 and the Appellant in this matter. 

Wh en Nomaeugu - the first wife - died 7 no steps were 
t al<en to wind up the joint Estate 7 but on the 8th Ju1y 7 1931 7 
the Native Conuuissioner of Stanger appointed the Respondent 7 
C.L . Dube 7 to administer it. 

Dube published notice to the creditors, and advised 
t enants on various properties, alleged to belong to the joint 
estate, that rents were to be paid to him. He found 7 however, 
t hat Lily vras collecting the rents. His legal adviser there­
upon wrote to Lily informing her that the joint Estate of 
Nomagugu and George Nxaba covered the Estate which she was 
2.clminis tering , and that the correct procedure was for Dube to 
collect all r ents a11d other income, and thereafter to account 
t o her for the share due to t.he Estate which she was adminis­
t ering . Li ly's l egal advise r replied that she did not recog­
nize t he r ight of Dube to collect any rent 7 and that any at­
t empt on h i s part to do so would be resisted. In view of the 
cl='~spute wh:.ch had arisen the Native Commissioner issued summons 
under section 3 7 sub-section 3 of' the Regulations published 
under Government, Notice No. 1664 of 1929, and after taking 
evide nce made the following order : -

(1) That the Estate received by Lily Nxaba as Executrix 
Testrunentary under the will of the late George Nxaba 
is the joint Estate of George Nxaba and the late 
Nomaguguo 

(2) That Charles Tentallus Dube 7 in his capacity as 
Executor in the joint Estate of the late Nomagugu 
and her surviving spouse George Nxaba, is entitl ed 
to one half of the said Estate~ together with one half 
of all profits and accumulations resulting from its 
administration. 

(3) That the said Lily Nxaba be and she is hereby direct­
ed on or before the 2nd January 1932 to furnish a 
full and true account of the said Estate and of t he 
administration as at the date of the sunm1ons, with 
vouchers~ documents and all relative papers. 

(4) That on the amount be ing ascertained 7 it be reported 
to the Court for further order in terms of the 
judgment. 

(5) Costs of' this action of all parties are · to come out 
of the Estate . 

I Agains t 
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Against this judgment the Appellant appeals on the 
ground that the surmnons issued by the Native Conl!-nissioneJ: 
was incompetent~ and that he had no jurisdiction to 'd2ter­
mine any question in the Estate of Nomagugu under Regulation 
3(3) of the Regulation s framed under the provisions of 
sub section 10 of section 23 of Act 38 of 1927. 

The administration of Native Estates is governed 
by Section 23 of Act No.38 of 1927. Sub section (1) of 
that section provides that all movable property belonging 
to a Native and allotted by him or accnuing under Native 
law or custom to any wanan with whom he lived in a 
customary union~ or to any house~ shall upon his death 
devolve and be administered under Native law and custom~ 
and sub section (2) provides thn.t all land in a location 
held in individual tenure upon quitrent conditions by a 
Native shall devolve upon his death upon one male person 7 
to be determined in accordance wlth tables of succession 
to be prescribed under sub section (10). 

Sub section (10) empowers · the Governor-General 
to make regulations prescribing the manner in which the 
Estates of deceased Natives shall be administered and 
distributed. 

Regulations framed under sub section (10) were 
promulgated under Government Notj_ce Ho el66-1 , 1929. Para­
graphs (a) and (b) of sec-Lion (2) of "Lhe Regulations 
provide that if tlJe deceas8d was at the tir.:e of his death 
the holder of letters of excmpt:Lon, or if he had during his 
lifetime contro.cted a m::trriage in cm:1muni ty of property or 
under antenupt,ial con.t.ract ~ the propert:,y 2bc.ll devolve as 
if he hacl been a E1.1.r0lJea.no Pai'a.2:rqph lu) of Section (2) 
provides that if the deceasecl. d ;)cs not fall u;nder the clasres 
described in paragravhs (a) aJ:ld (b) the property shall be 
distributed according to Native law and custom. 

By sub section (2) of section (3) o:t th8 · 
Regulations the Native Commissioner is ew_powered to 
institute an enquiry in cases falling within the purview 
of sub section (1) or sub section (2) of Section 23 of the 
Act or of paragraph (d) of section (2) of the Regulations~ 
and sub section (3) of the same section explains how such 
enquiry shall be conducted and determined. 

The matter before the Court is clearly one which 
does not fall within the purview of sub sections (1) or 
(2) of Section 23 of the Act~ or of paragraph (d) of Section 
(2) of the Regulations, and Respondent's counsel frankly 
admits that fact, but argues that~ although the Native 
Commissioner was technically \ITong in issuing summons 
under Sub section (3) of Section (3), he nevertheless was 
empowered by Sub section (1) of Section (3) of the . 
Regulations to deal with the matter in the manner in wh1ch 
it was dealt with, and that the technical mistake made was 
insufficient to invalidate the procccdingso 

Sub ••••••• 
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Gu:.1 .3 ~j ct.i O.i1 ( 2 ) of Section (3) clearly defines 
t Le cn ~~es j.n v!h i ch the~ Native Commissioner can issue 
C-> w ·v,· \'•l lf; unc.le1~ s ub s e ction (3). If the same procedure could 
b e a~5 o·tyt,ecl in all cases there would be no object in defining 
onJ.y s ome of t h em 7 and it is, therefore 7 clear that the 
Regt.<l.ati on s d o not c ontemplate that any but the cases 
refer.ce c~ to s1.'1~1 ll be dealt vrith in this manner. 

Section (3)? sub section (1), on which the 
argument is based, provides that all the property in any 
estate falling within the purview of paragraphs (a) and 
(b) of Section (2) of the Regulations shall be administered 
under the supervision of the Native Commissioner who shall· 
g ive such directions in reg;u•d to the distribution thereof 
as shall to him se em fit, and shQll take all steps necess~y 
to ensure that the provisions of the Act and of the 
Regulations are complied vvith. It only provides for 
su~)ervision in the administration, and makes no provision 
for .se ttling disputes between Executors. Under Section (2) 
oi.' the Hegulations it is 1:;rovided that the property in 
:; nch cc:.ses shall devolve as if the deceased had been a 
:Suropean. It is quite clear that the Native Commissioner's 
D 0 1.'·Jers to t ake t h e action vrhich was taken in this case are 
i_~~:.l:Lted to Estc.t,es 1.vhich a:ce administered under Native law 
<.'.n d customo If the Respondent is hampered in his 
~:E~i D.i:nis Lr a tion of tlle joint Estate he must take other steps 
l~o s c:.l'e;_;ua::cd his interests. 

The appeal j_s upheld with costs 7 and the Native 
Con111J.ssion er ' s judgment set aside o 

CASE 7. 'tt~~ Lr-~ tv) 37, Jb6-

' '14 ~ (__ "' ) 57· 
NGETSHANA KUMALO VS. MKITSHWA KUMALO o 

DURB.AI:ii . 21st January, 1932o Before E.T.Stubbs~ President, 
E oN.Braatvedt and J.T.Braatvedt 7 Members of Court. 

NArriVE APPEAL CASES - Custom of "Etula" - Law of primogcnitur·c 
amongst Natives - Succession and Heirship - Boys not "etulaed"Q 

An appeal from the decision of the Native 
Commissioner at Pinetovm. 

THE CUSTOM OF "ETULA" DOES NOT APPLY TO MALE CHILDREN 7 
IN :;ffiOM NO PROPERTY RIGHTS CAN BE ACQUIRED. 

The Respondent (Mkitshwa) as the eldest son and 
heir of the late Sakaza'} who was the Inhdlunkulu eldest son 
and heir of the la~e Manekwana, sought an Order of Court 
declarin~ him to be the heir to the estate of the late 
Nqaka, the younger full brother o£ his father 7 who died 
heirless. 

The •••••• 
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The Appe l lant (l'J~etshana) who is a son of 
Mrtnekvran D. 1 s third wife, claimed ~ -

(a) Th<:~t Sa.Y..aza wa.s transl&ted to Mane kwana' s 
brother 7 DoC:Lhloza ~ vrho, he a lleged 7 helped 
JYianekv1ana Fith lobolo cattle . 

(b) That Nq2.k0. thus beco.me the heir of the late 
Mc.u'"lel;:;:!ana 1 s I nCll!.lu .. n~.~ulu . 

(c) Tha.t he (Ap1)cll :1nt ) was transferred from 
his mother's house and given or allotted to 
Nqa ka as his brother. 

(d) That as Nqaka's alloted brother he was 
entitled to succeed to the estate of Nqaka 
,,-:h o had no son o 

The action Ha s instituted in the Court of the 
Native Comnissl.one:t. ... 9 Stanr;er 7 but by consent of the parties~ 
vras transferred to the Court of the Native CoriFllissioner, 
Pinetm··m, vvho gr2r1ted the Order applied for. This appeal 
:i. c.; a.:;_;ainst the i'incli:ng . 

In his summons t.,he Hespondent, who waG Plaintiff 
i n t.he lm·:er Court 5 alDo clo.:i:Iled the delivery of a ll goods 
<:'_n(). cha ttels in the e stc.te of .. the lc:l. t,e Nqaka presently in 
t:.J 1.f~ ) Osse s sion of Aypellant" but the Native Corrunissioner 
d ir ec·t.ed the enquiry solely to the question as to ·who was 
t~1e j1eir of the l a te Nqaka. It iNould appear tha t 

.:-l. ec.;p o.ndent ' s counsel duri.n <s the trial cha llenged the 
l e[_,a.li ty of the gr ounc.s relied upon by Appellant as dis­
clo ced in his evic1ence 7 c:ncl tha t the Na tive Commissioner 
SllpF orting Counse1 ' s submission gave his decision upon the 
e::~c ~.::_Ytion only~ ancl not on the merits of the case. 

The Appellant failed to prove that Manekwana made 
the Ci isposit,ion a lleged. by him, for the evidence on behalf 
of ·i:.~ l e R~ ~~;onclent? denying that any such special arram.ge­
:."!le J.1.t s \:c:re ever made 7 -..ras a t least an strong as that led by 
Appell ant . 

Asstuning tha t it 'v!B.S legally competent f or 
Manekvvana to translate Sal:aza to his uncle BocThloza, c..nd 
Appella nt to his uncle Nqal<:D .. 7 the Appellant would never­
theless ~ail in his claim 7 f or the onus of proving such 
translc-jjions would rest on him, a nd he has failed to dis­
cha:I' ze it • 

It is not, therefore, necessary f or the Court to 
decide the leg8.l question raised 7 b ut as it is a point of 
importance v1hich m&.y ar i c:>e in f uture actions 7 it would 
appear to be desirable that v!e should eJ:pr· ess our op inion 
upon it. 

The alleg ed dis)ositions amount to a violation of 
t .he primo.:,eni tive suecensi on 7 v.rhich is a fundru~ental rule 
of hiership aE1ongst Ne.ti ves, cmd have not the sanction of 

Native ••..••. 





N at,i ve lavv as 2l.dmi:1:i. r3tr::~rec1 today, In the cc..se of 
I'if>8}l,~:::ula vs. Ngqwaqo (1919 N .E.G. 65) CHAIJII!ICK. 
ii ... j·. P. said~-

"Succession under Native Law does not depend upon 
the will of a kcc.alhead 7 if it did it would often 
be f ound that the son of the last or youngest wife 
HOlild be r.1ade heir to the exclusion of the rightful 
heir. Old men often prefer to favour their youngest 
·~··!if a? but the lavr prohibits them from doing so. 
The heir owes his position to the status of his 
mother, and not to the will of his father. Nyosi 
no doubt knew this, and in order to f' c:.vour the son 
of his yowJ.gest and probably best-loved v: ife, he 
endeavoured to remo·\re his real heir from the 
succession by translating him to his grandfather's 
house on the pretence of "vusa-ing" his grandfather." 

Clearly~ then, the Respondent (Mkitshwa) as the 
eldes t son a nd heir oi' the In(Thlunkulu is entitled to succeed 
to the ests.te of his father 1 s younger brother, Nqaka? who died 
l e;-:.: v ..:..ng no son of his body. 

The definition of 11 etula" in the Code of Native law 
of :v:.:91 is as follo \".rs o -

"It c-:.enotes a cus tom arlslng out of a marriage 1 and 
i r.v)li e s the transfer~ in the discretion of the k ,,.,aal·1ead, of 
cattl e f:i."dU a lon er to an upper house." Appellant's con-
te:Llt ion i s that, a boy, viz. Sakaza) was "etulad" o It is of 
c OTc'Se a. cn[;-t,c~!.lal'Y ·thing f or a g irl to be "etulad"; that means 
t hat on her m"..::-r:;.age the lob olo cattle paid for her are taken 
by t b.e 11house" to ~:rhich she has be en "etulad". It is not the 
g irl herself~ but the property r i[;hts in the g irl which are 
"Etulad". 

There are no p:'operty r i ghts in a boy~ and at the 
pre 3ent t,ime it is unheard of to 11 etula11 a boy. It is contended 
thD.t it vra.s a Zulu custom to do so at the time when Manekwana 
macle t he arrang ement. If it wa s 7 it is no longer sanctioned by 
L D.\'i e Th e Appellant 1 s contention is, therefore~ untenable t and 
he coald not s ucceed even if he conclusively proved that 
f·:i .. :_]·lel:. rana ha d made such an c:-trr<mgement. 

vfe come to the conclusion that the judgment of the 
Na.tive Commi s sioner in declaring Respcndent (I'vikitshwa) to be 
t he h e ir of the esto:t.e of tJl~:; 1:-:::.te Nqaka~ falls to be confirmed. 

The appe a l is d ismi s sed with costs. 

CASE S ••• 





- J6 -

CASE 8. 

SHADHACK iiJTJwUMO VS o JOSEPH MA.NNE. 

PRETORIA. 15th March~ 1932o Before E.T.Stubbs? President 
C.H. Blaine and J.C.Yeats~ Members of Court. 

NATIVE APPEAL CASES - Damages for assault at Native Law -
Assault not actionable -Exception upheld - Kraalhead not 
responsible for conduct of inmates where such conduct is 
not actionable at Native Law - Section ll(l) of 
Act 38/l927c 

Anmppeal from the decision of the Native 
Commissioner at Brits. 

AN ACTION FOH DJ\.MAGES FOR ASSAULT IS UNKNOWN TO N.-'TIVE LAW. 
A. KRAAL HEAD IS HOI' LiiLBLE FOR TQ.-q TS COMMITTED BY A KRAAL 
INH!-~.TE WHERE SUCH TORTS ARE NOT ACTIONABLE AT NATIVE LAW. 

The Plaintif'f (nav Appellant) sued the Defendant 
(now Responqent) in the Court of the Native Commissioner, 
Brits~ for :~:..10 damages which he alleges he suffered by 
reason of the daughter of Respondent (Priscilla Manne) 
having assaulted Malebo Madumo his ovvn daughter. Appellant 
in his surrunons says~ "that according to Native Custom, the 
father of Priscilla is liable". It is clear therefore that 
he claims under Native Law and Custom and the Native 
Commissioner has indicat,ed in his reasons for judgment that 
he h as decided the matter in accordance with the principles 
of that law. 

On the day when the case was first heard the 
Respondent failed to put in an appearance and the Native 
Commissioner, after hearing the evidence of Appellant and 
his. witnesses, entered judgment by default for Appellant 
as prayed with co\sts. 

Subsequently Respondent applied to the Court for 
a rescission of the judgment on the ground that there had 
been no valid citation in that he had been given only six 
days notice to enter appearance to defend the action in­
stead of ten days as required by Rule 25 of the Rules 
f or ·me Courts of Native Comn1issioners in Civil Proceedingso 
This rule provides that "the date on which the Defenda t shall 
be required to appear shall be not le ss than ten days if 
beyond the distance of fifteen miles from the Court house". 
The parties a6~eed that the distance from Respondent's 
residence to the Court is twenty miles and that in the event 
of a rescission of rjudgrnent being granted "the principal 
case be gone into imrrB diately". The Native Conunissioner 
granted the application and rescinded the default judgment. 

The Respondent thereupon excepted th the summons 
on the grounds that it disclosed no cause of action in tha t : -

(1) ••••••••• 
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(1) If the act .. i on is brought under Native Law 
and custom• 

(a) AssauJ.t. i s no t actionable thereunder or 

(b) 'rhe De f endru1t is not liable for damages for 
assault cormni tted by his daughter or 

(c) There is nothing to show that Native Custom 
i s involved within the meaning of Section 11 
of Act 38 of 1927 - alternatively ~ 

(2) If the acti on is brought at Common Law the 
Defendant is not liable merely because the said assault 
was com~itted by his UJV1W.rried daughter~ and there is no 
allegation that the l at,ter is a minor at Common Law". 

After hearing argument the Native Commissioner 
upheld the exception and dismissed the surrunons with costs. 
A3'ainst this judgment the PJ.a in tiff has appealed on the 
grounC.s that the "judgment was bad in law in holding that 
kr a a.1head liability for torts committed by a member of his 
kra al is confined to cases other than those of assault and in 
hol()j_ng that the exceptions taken by De.fendant 1 s Attorney 
were good exceptions ...••• and generally on the ground that 
t he j udgment is bad in l aw and against the weight of evidence". 

It is cle ar t hat the appeal is brought prim­
[~.:.'i 1y aga inst the ruling of the· Native Commissioner in up­
ho.:..<.LI.n.g t.h.e exception ( 1) (a) that no right of action exists 
i n N::..ti ve Law vfhereby an injured party can sue for damages 
f or a ctG of violence against his persono In arriving at his 
deci s :J.. on the Native Commissioner took no evidence and he was 
correct in n ot doings:>. An exception that the sununons dis­
clo ses no cau s e of action raises a pure question of law on 
the pleadings ru1d no evidence is necessary - Simon Tsele vs. 
Stephanus I/ioema (1930) 2 N oA.G o (N & T). Therefore~ the 
contention in the notice of appeal that the judgment is 
against the weight of evidence is not understood. 

The only evidence taken in this matter was 
tha t adduced at the first hearin~ before a Native Commissioner 
who ·was not the officer who gave the judgment against which 
the appeal is brought. It seems the first point which mus t 
be dec i ded is whether under Native Law an action for damage s 
f or a s sault can be maintained. Seymour a t pages 1 39 and 140 
says that no such action exists under Native Law but must be 
t r- i ed according to Colonial Lawo This contention ha s be en 
accepted by the Courts and broadly it can now be said to be 
established Law. It would seem that notwithstanding this, 
the Appellant holds t hat a kraalhead nevertheless is liable 
f or a ll torts conwitted by inmate s of his kraal. Such an 
a r gument however? has no foundation in view of the fact tha t 
kraalhead responsibility is a principle of Native Law only, 
and a s Secti on 11(1) of Act 38 of 1927 requires that suits 
betv-1een Natives involving Native customs shall be decided 
accord ing to the Native Law app:iliying to such customs~ the 
Respondent in the pre"Sent action cannot be h eld liable i n his 
capacity as kraalhead for the conduct of another wher e such 
conduct under Native Law is not actionable. 

The appeal is dismissed with costs . 

CASE 9" • o •• 
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MA.C 1 CULUM KAMBULE VS. ALFRED KUNENE o 

DURBAN. 13th April 1932. Before E.T.Stubbs~ President, 
F.H.C. Behrmann and J.T.Braatvedt~ Members of Courto 

NNI'IVE APPEAL CASES - Objection to summons after evidence 
had been led - Seduction - Applicability of Native Law or 
Common Law - Discretionary po·vver of Native Commissioner 
under Section 11(1) of Act 38/1927 to be exercised 
j udi c ially. 

1m appeal from the decision of the Native 
Commissioner Newcastle. 

WHERE A SPECIAL DEFENCE OR OBJECTION IS RAISED 
IT MUST BE TAKEN "IN LIMINE" BEFORE DEF3NDANT 
PLEADS, AND lJOT AFTER ALL THE EVIDENCE HAS BEEN 

HEARDc 

In this matter the Respondent in his capacity 
a s kraalhead and father and natural guardian of Ida Kunene 
sued the Appellant for £150 damages for the seduction of 
Id.a Kunene. In his swnmons he alleges that:-

" (a) On or about the 18th October, 1927 ~ the Appel­
lant seduced and carnally knew the Respondent's 
daughter~ who prior to that date was a virgin. 

"(b) In consequence of the said carnal connection 
Ida Kunene became pregnant and was on or about 
the 5th July"~ 1928, delivered of a male child, 
of which the Defendant is the father. 

"{c) In consequence of the said pregnancy Ida Kunene 
was on the 29th May, 1928 7 dismissed from her 
position ~as school teacher at the Jobstown 
Native School~ where she wa s receiving a 
salary of £2ol0. 0 per month. 

"(d) By reason of the seduction and subsequent 
pregnancy Iclq. Kunene ha s been injured in her 
good name and reputation, has lost employment 
and the salary attaching thereto and has con­
sequently suffered damages in the sum of £150." 

Respond~nt also claimed the payment by Appel-
l ant of the sum of ~1 per month for maintenance and support 
of the child from the 5th Ju.y~ 1928., until the age of 
majority. 

Appellant pleaded that he did not seduce Ida 
Kunene as set out in the summons~ but admits he is the 
father of the child. He pleaded further that Respondent 
claimed under Native Law from Appellant's kraalhead and 
Appellant's kraalhead tendered two head of cattle and later 
three head which Respondent r efused. At the tria l he again 
tendered three head of cattle and denied l iabili ty for a~y 
further sum. 

Af·t.er ••••• 
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After hearing evidence the Na tive Cormnissioner 
gave judgment for Respondent for £30 damages with costs 
and made no order in regard to the maintenance of the child. 
It is this judgment which is now in appeal before this 
Court, The grounds of appeal are fully set out in the 
notice of appeal. 

The facts briefly are~-

1, Appellant ru1d Respondent's daughter Ida first 
met in 1926 when they fell in love with each other. 

2, Some time later Appellant had full connection 
with Ida. Appellant says it occurred in 1926 7 but Ida says 
it was not until the 18th October, 1927~ that Appellant had 
full co1mection with her ; that prior to that date he had on 
several occasions had ex t.erna l c onnection with her. 

3. On or about the 2nd June 1 1928~ Respondent took 
his daughter to the kraal of Robert Kumalo 7 with whom 
Appellant at that time lived~ to report that Ida Kunene had 
become pregnant as a rerult of her cohabita tion with 
Appellant. Severa l other persons were pre sent a t this 
meeting. 

4. No word Vfas said at this meeting about Ida Kunene 
having been a virgin prior to her cohabitation with 
Appellant. 

5, An offer of t vr o head of cattle and a goat was 
made to Respondent vm ich offer was refused. He? Respondent, 
wanted Appellant to marry I da 7 to vvhich proposal Appellant 
in his evidence says ~ nr did not agree or re f use". It is 
common cause however, that Appellant and Ida wer e 11 engaged11 

so it may be assumed that there had been some talk of 
marriage betvveen them. 

6. Some time in May~ 1928, Ida Kunene, who was a 
school ·teacher~ either left or was dismissed from her 
~mployment on account of her pregnancy. 

7. On the 5th July, 1928 , Ida Kunene gave birth to 
the child, 

8. During }931 Appellant married another girl and 
Respondent on hearing of this went agai n to Robert Kuma lo's 
k::raal and demanded ten head of cattl e "a s compensation", 
Robert Kumalo, acting on behalf of Job, brother and kraal­
head of Appellant~ offered Respondent thre e head of ca ttle 
which Respondent refusedo 

After all evidence had been h ear d by the Native 
Commissioner the Attorney f or Appellant objected to the 
summons. The Native Commiss ioner says ~ "at the outse t of 
his argument Mr. Crook f or the Defendant (Appellant ) took an 
exception or objection to the summons that the DGfe eJ.ant 
(Appellant) should not be sued personal ly but t hat his krnal-
head should have been sued in t erms of paragraph 208 of the 
Code of Native Law of 1891 (Natal) 11 • As this question is cno 

raised ·····•o 
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ra.ised in the grounds of appeal it will be as well to dispose 
of it before touching upon the other points raised in the 
notice of appeal . 

This Court has already decided that though no 
prov~s1.on is made in the Rules for Courts of Native 
Cmni11issioners for e:xcept~~ons or objections, it is never­
t he leas a fundamental principle of all systems of 
~iur·isprudence that the Defendant should know what case he 
has to rn8et - Simon Tsele vs. St.eohe..n.us Moema 1930 
N oA.C o (N & T). But I think there can be no doubt that 
·Nhere such special defence is r aised it, must be taken 
i!! limine before the Defendnr1t pleads o It is only after 
such a sp~cial plea has been decided that trial of the 
general issue takes place. If the objection is upheld 
the summons is dismissed and there is therefore no 
necessity to try the issues raised in the summons. In ~ 
the present action the Appellant having failed to raise the 
objection before he pleaded he cannot be permitted to take 
it at the end of the proceeding·s after -~11 the evidence 
has been heard. It seems to me that possibly a Defendant 
could be allowed to r aise an objection ~~ the commence­
I:lent of a trial only when he is able to show that he only 
became av1a.re of the fact upon which he founded his specj_al 
plea (e.g o that the Plaintiff had no locus standi) after 
he had pleaded to the general issue. The first ground of 
appeal must therefore fall away. 

The ne;~t grotuld of appeal vrhich it will be 
convenient to discuss at this stage is No.5 as set out in 
the notice of appeal~ which is a s follows~ 

"The Native Commissioner wa s wrong in applying 
the Conrruon Law to a case in which the Natives 
themselves had r ecognised the Native Law and 
Cust-om and the Code in connection vri th the matter 
by Respondent himself suin~ under the Code in­
stead of his daughter taking proceedings and by 
the Respondent having purported to repor t the 
pregnancy according to Native Custom, and the 
parties by their actions showed that they were 
living under and governed by Native Law and 
Custom11 o 

The Native Commissioner in his reasons for judg­
ment says g "In this case I am trying the case under 
Common Law11 a Under the provisions of Section 11(1) of 
Act 38/1927 the Native Commissioner ha s discretion to 
choose whether he will try the action by Native Law or by 
Common Law. If in his view by the former the aggrieved 
party would be without redress~ but by the l atter would 
have redress? he should apply the l aw which provides the 
r emedy- C.SoMoguboya vs. William Mutato 1929 N.A.C. 
(N & T) ~, but this di scretion i s a judicial one and should 
not be confused - J a cob Ntsabelle vs. J. Poolo 1930 
N • A .. C • (N & T) • 

In this case the parties arP ~1;.lus and rA G-:.de 
in an area to which the Natal Code of I-f:-" ::,::.~_rt-~ :.&.\11: c::c...1pli£ G. 
Section 24(1) of Act 38/ 1927 provides 1~h~1 t, tj1c r.:~l.·:·. ~:2. L.cr.:e 
of Native Lav1 shall r emain of f ull force and ei':Ccct. t1:ltil 
amended under the provisions of this section . The llppeal 

Court •••••••• 
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Court held that the object of the Section was to preserve 
the Code intact - Simon Ngcobo & Another vs. Steshi Ngcobo 1929 
N.A.C$ (N & T). Now the Code has special provisions regarding 
seduction. Section 208 of that Code p rovides that "the 
seduction of a girl gives to her kraaL'lead or guardian a 
civil claim in damages against the kraan-1ead of the seducer. 

The parties throughout have obser"tJed Native Customo 
The Respondent v1hen he discovered that his daughter was 
pregnant reported the pr•s:;::ancy to A_;,pe l.lnnt' s kraalhead and 
the latter in accordc..nce ·with Native Custom offered to pay 
Respondent the usual damages. Respondent refused to accept 
the damages and wanted Appellant to marry his daughter and it 
was only two years later after he had discovered that Appellant 
was married to anotber woman that he demanded ten head of 
cattle "as compensation". In Msonti vs. Dingindawo 1927 
A.D. 531 it was held that by Native Law and Custom a seducer 
of an unmarried Native woman is liable to pay a beast as 
"Ngqutu" and in addition an "Imvimba" beast for each child 
born of the intercourse. In Jacob Ntsabelle's case (supra) 
the Court held that the father under Native Law is entitled to 
claim damages to compensate him for reduction in the number of 
lobolo cattle he is likely to get on the marriage of his 
daughter. 

In the circumstances the Native Commissioner was 
wrong in applying Common Law in this case and he was also 
wrong in holding he was "not bound by any Native Custom 
regulating damages, and could award whatever amount that may 
be sui table to th~ case under consideration". 

It is ~ue that the girl in this suit is educated 
and that she probably lost her employment as a school teacher 
on account of the pregna:ncy,a.c~-nitt eG.ly caused by the Appellant; 
but this fact cannot entitle her father to greater compensation 
than the number of cattle laid dovm by the au thori ties as 
being the damages for Which the seducer or his kraalhead is 
liable. 

Appellapt tendered two head of cattle before the 
corrnnencernent of the trial and three head when the claim was 
instituted and tbks number would be allowed if it were not 
for the provisions of Section 178 of the Native Code Which 
limit the number of lobolo cattle claimable to ten head. 
If Respondent werb adjudged entitled to the full number 
tendered, the object of the Section would be defeated in that 
Ida's lobolo, being now nine head of cattle, would on her 
marriage be one head in excess of the number to which the 
Code limits it. 

The Appeal is allowed with costs and the Native 
Commissioner's judgment altered to judgment for Plaintiff 
(Respondent) for two head of cattle. Costs to be paid by 
Plaintiff (Respondent). 

CASE NO~ 10 .:. • o .... • .. • • • • •• 
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CASE NO. 10. 

TIMOTHY BHULOSE VS • THOldAS TABETE. 

DURBAN. 14th April, 1932. Before EoT. Stubbs, President, 
F.H.c. Behrmann and J.T. Braatvedt, Members of Court. 

NATIVE APPEAL CASES - Interpleader action - Wrongful attach­
ment - Kraalhead not cited as eo-defendant but as assisting 
judgment debtor - Kraalhead not liable - Appeal allowedo 

An appeal from the decision of the Native Commissioner 
at Mapumulo. 

WHERE, TO FULFIL THE LEGAL REQUIREMENT THAT A MINOR 
MUST BE DULY ASSISTED IN AN ACTION, A JUDGMENT DEBTOR HAD BEEN 
SUED "DULY ASSISTED11 BY HIS FATHER, THE PROPERTY OF THE 
LATTER IS NOT LIABLE TO ATTACHMENT IN SATISFACTION OF THE 
DEBT DUE BY THE SON. 

This appeal arises from an interpleader action in 
which the Appellant (Timothy Bhulose) claimed in the Court 
of the Native C~r.crrnissioner, Mapumulo, certain three head of 
cattle and a hoirse which had been attached by the Messenger 
of the Court in~ execution of a writ issued against Shemese 
Bhulose, the ju~gment debtor, who in that case was assisted 
by his father, the present Appella.nt" and in which the 
Respondent (Thomas Tabet8 ) IN as the judgment creditor o The 
Native Commissioner O.is:missed the claim without any enquiry on 
the grounds that the Appellant (claimant before him) was a 
party to the original action against Shemese Bhulose, the 
judgment debtoro This appeal is against that findingo 

In the orig i nal action t.."he Respondent, (Plain tiff), 
claimed from Shemese BhuJ.ose three head of cattle or their 
value £4olO.O each 7 for the seduction of his daughter, and 
£3 as and for general daraages. Shemese Bhulose was then 
unmarried a1.d lived \vi th his father , the Appellant, who 
assisted him in the proceeding s. 

The Resp ondent (judgment creditor) elected to 
proceed against the seducer (Shemese Bhulose) and did not 
avail himself of his remedy against the kraalhead (Appellant) 
under Section 208 of the Code of 1891. The question as to 
Appellant ' s liability, had he been the Defendant in the 
original action, does not fall to be decided . This Court is 
only called upon to decide whether or not Appellant was a 
pa.rty to the orig inal action by reason of having been cited as 
"duly assisting" the judgment debtor in that case so as to 
make his property liable to attachment in satisfaction of 
the judgment debt against his son Shemeseo The answer must 
be in the nesative~ for he WJ.s not eo-defendant and was merely 
brought in t o supply the l egal requirement that a minor must hJ 
assisted in any action submitted for decision o In tbe 
circumstances the judgment obtained a[;ains t the judgment debto~ 
(Shemese Bhulose) operates against him only and any property 
he may have in the kraal of his father. 

The appeal is allowed with costs and the matter is 
referred back to the Native Cor.crrnissioner for trial . 

CASE NO • 11. • •• Cl • o • • 
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CASE NO. 11. 

rJLA.f~\SINI IJIDi r!fA VS • NISOLWA MDIMA. 

DURBAJr. 19th April~ 1932. Before E.T. Stubbs~ President, 
F .H. C. Behrmann and J. T. Braatvedt~ Iv!embers of the Court. 

NATIVE APPEAL CASES - Section 68 of Schedule to Law 19 of 1891 -
Right to claim against heir of la'aa1head - Section 13 of 
Schedule to Law 19 of 1891 - Res Judicata - Costs. 

An appeal from the decision of the Native Commissioner 
at Ndvredwe. 

WHERE A KRAAL INM.ATE PREMATURELY SUES THE KRAALHEAD 
FOR T!-IE RETURN OF PROP?~RTY TAKEN FROM HIS HOUSE AND USED FOR 
TbE BEHSFIT OF ANOTHER HOUSE', IT IS COMPETENr FOR THE NATIVE 
COMIVII3 :~3IO~TER TO QUALIFY HIS JUDGMEl'TT FOR DEFENDANT BY GRANTllTG 
LE.t\.\.rE TO PLAINT IFF TO RE:NEW HIS ACTION UPON THE DEATH OF THE 
K:~:~.l~IJhlAD. 

In this case Respondent sued the Appellant in the 
Court of the Chief Mandhlakayise for one beast~ 22 goats and 
£3 cash the property or Respondent's house which had been used 
by the late Nyovana, the :father of the parties. The Chief 
gave judgment in favour of Respondent and Appellant appealed 
to the Court of the Native Commissioner. The Native Commission­
er upheld the Chief's judw~ent and dismissed the appeal with 
costs. 

During the trial, evidence was adduced that the matter 
had been previously decided in the Chief's Court in favour of 
Respondent when he sued his :father~ 1Jyovana :for the same number 
of cattle and goats and £3 cash and that Nyovana had appealed 
t o the Court of the Magistrate, Ndwedwe 7 when the Chief 's 
judgment was upheld. 

The Native Commissioner's judgment referred to above 
was taken in appeal to the Native Appeal Court which made the 
follov;ing order: nThe judgment of the Native Commissioner is 
set as ide o The case is referred back to his Court with instruc­
tio~s to take further evidence with the object of proving 
b -.::ro~ld doubt that the matter was adjudicated upon by the 
::Iagistrate 9 NdVIedwe ~ and ther eafter to give his judgment on the 
·2vi ~.onc c as a ·whole. Costs in the Court below and in this Court 
to bl.; cos ts i n the cause ". 

In pursuanc e of this order tho Native Commissioner 
took the evidenc e of t he Clerk o:f the Court, Ndwedwc, who 
produced the record of the case heard before the ~~gistrate. 
The judgment of the Magistrate was as :follows~-

"That the cjudgment of the Chief Mandhlakyise be, and 
the same is her eby set a s i de and judgment is entered dismissing 
Respondent ' s claim against Appellant v; i th costs , without pre­
judice t o any action Res pondent may wish to take on his f atl:er' s 
death for 4op~rt,_y __ 9:f hi_§~.9~-~--}1S§d for the, 'l?onefi t . o:f o:ther 
h YL:Se s o:f _hl~ .... ra§;_~ 11 • Thls J Udgment vras dej_l vered l n 1920 
~ r:::1en the .. -i.fpellan.t -vva s t he late Nyovana and the Respondent 
i,I Gol~:,•e. ? the Respondent in the present suit. 

It is •••••. 
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It is adi:rl:.tted that Nyovana was the father of the 
p2.~,t:tes ~ t hat the Appellar1t is the general heir and the Re­
sponder..t the heir to a minor house~ and that the matter in 
issue V-iaS the sru":e c .. s ir... t).le })resent action.. It was vvith the 
object of ascerte5n:i.l1~· v;hetl:wr the matter had been finally 
d:i.s _~'oSe <.::. of by the I\~agistrate, Ndwedv.re~ in 1920 that the Ap­

_·}Sn.2.. (:;t.~ '_E,t I'eferred the case back to the Native Commissioner 
2.s :Llc·.,· .. s ,~. c-~1 been the case the Court would have been bound to 
:"'aise tl~e :)o int of l,es judicata suo motu and dismiss the 
Sl•IJnn· ·.:.(, -· ~ ·~0.ria R8.nkune vs a Hendrik Rankune 1930 N ~AoCo (N & T) o 

~i·::e Na tive Co:1ullissioner has apparently come to the 
conclusion t~1at the judgment of the Magistrate has not final­
ly disposed of the ma.tter in so far as the rights of Respond­
ent are concerned 9 and it will therefore be necessal ... Y to 
exarnine that judgment before proceeding further vrith the case. 
It is clear that the Ida.gistrate gave judgment against Respond­
ent in favour of tile late Nyovana~ and tha.t the Respondent · 
could at no time again have sued. the late Nyovana f'or the same 
propertyo The claim therefore against the late Nyovana was 
:::·os judicato. o But the Magistrate qualifies the judgment by 
c ~.:in ~; the :following vvords; n-vvithout prejudice to any action 

:_~·.e _-.~ ,J ~ ) o::d.ent may wish to take on his father's death for pro-
·:=: : ..... ty of his house used fo:" the benefit of other houses of his 

· ~- · a.o.J_ 11 o I n the circumstc:u1ces can the present Appellant 
:, Ge:lel ... al Heir of the late Nyovana) or the Court raise the 
~oint of res judicata? 

The Magistra.te did not intend to deprive the Re-
s·· 'vD.i ~ s::1t of aDy rigi1t of action he might have against Nyovana' s 
~·(~~L :;_~ .::; ~ 'but he..d the Magistrate the jurisdiction to enter a 
fi:1al c.nd d.efini tive judgment against Respondent in favour of 
l·'::r o ~;, no. c~~1c1 a t the srune time give him the right to sue the 
: .::.te ~ ~'yovc:~c.c. ' s l:eir for the property after Nyovana' s death? 

I think in the circlli~stances he had the power to 
do soo Section 68 of the Code provides that the kraal-head 
h a s absolute charge~ custody or control of all property belong­
ing to the houses of his frunilyo Vfuen not m~rely guardian he 
is "absolute owner:r of such property~ provided that he may 
not use or deal with house property for the benefit or on 
behalf of any other house in the kraal~ without creating an 
obligation on the part of such other house~ to return the 
) roperty so alienated or its equivalent in v alue. In my 
opinion~ therefore 9 the Magistrate was probably right in hold­
ing that Respondent could not claim any propertJy 'Lo.ken from 
his house by Nyovana during his life time. Nyovana was 110 li 
mere ly 3uardian? he was the kraalhead 11 in his own right" as 
defined by Sectlon 13 of the Code of' 1891. The Respondent 
is however obviously not barred from claiming f'rom Nyovana's 
general heiro If' this is so~ then the parties in this action 
are not the sa~e as in the case tried by the Magistrate 7 
Fc13Hed~tle 9 and the plea of res judicata cannot be raised. 

The Native Conmdssioner has presumably come to the 
same conclusion~ for in his reasons f'or judgment he has dis­
cussed t~e :r1erits of' the case and his judgment is in favour 
of Respondento 

The matter in issue is briefly outlined in the 
judgnllint pronounced by the Appeal Court when the case origin­
ally came before it on appeal. The questions which must now 
be decided are~-

•• 0 0 0 0 
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_._. .• ~- r; t::.e p:.. ... operty used by the late Nyovana kraal 
pro ·Je rt:.··.;- or Has i t property belonging to Resp ondent 's 
house? "' 

2 . If the prop erty belong ed to Re s:p ondent 1 s house did the 
lat e Nyova:r1a u .s e the prop erty for the benefit or on 
behalf of &!y ot her house in his kraal? 

3. Vfuat dit the property used by the late Nyov~Da con­
sist of? 

The evidence adduced by both parties is very con­
i'2.ic t ing and it is d ifficult from a perusal of the record to 
!.; ;:.:_y ~;vho is telli..ng the truth 5 but after carefully cons i dering 
t.:1e evidence and the probabilities I see no reas on to disagree 
· rith the Native Cornmissioner 1 s finding on the facts. I come 
t o t h e c onc lv.s i on theref ore that the property used by the late 
:e~:u -~.7CU18. be l on,sed. t o t he house of Respondent; that the proper­
't-7 · :"'tS -::~sec1 for the benefit or on behalf of the Indh.lunkulu, 
t:·,:; > -) ~: ,.::. 9 of Appellant, and that that house is under obliga-
.. .' ;·~ 1 -~o ~c·eturn the property to Respondent 1 s house. The Mag is­
~,~ :. .-~, '? ~·-( ~ - _: ec.\ue ~ must have r eached the same conclusion, other­
.·.-. :; ":' .:.cc· J ·v: onl d have b een no nec essity for him to qualify his 

( _ _. , .• .• -.::: ~ ,·t:, i n ::: e.:Jou r of Respondent as he did. 

T'.ne next qu es t ion to decide is~ What dit the 
property used by t he l a te Nyovana consist of? the f a ct t ha t 
the Respondent s ued t h e late Nyovana f or the s ame property 
·which he now clain:s fro111 Appellant is s ignifi cant. The evid­
ence shows that t he be ast Tvvas purchased by Resp ondent with 
money obta ined from his earnings ; that £3 c a sh had been 
earned by his mother and that one goat h a d been g iven to the 
1nother of Res~J on6 ent by the late Nyovana during his l ife time. 
T·hi s :must h ave occur red many years b efore 1920, whe n the 
l:la.tte:- caJne be fore the Magistrate, Ndwedwe, for at t hat time 
- ~1.-:. e ~=?.e SlJ ondent c lai.rned the saine nwnber of goa ts, i.e. 22 , 
1Jl"e ,_;umably the inc r ease of t his one g ift g oat . 

I see no r eason to disturb the Native Commissioner's 
~·it~dgment . 

The ap:Jeal is dismis sed with costs . 

VEYAPI MSOr,II VS . KAKA MSOM~ . 

DURBAl~ . 28th June~ 1932 . Before H. C. Lugg , Acting President, 
F. G. Arms t rong and J.T . Boast, Members of Court . 

NAT IVE APPEAL CASES - Customary union - Husband and wife -
Divorce - Retu rn of l ob olo cattle - Section 168 of Code of 
1891 construed. 

Appeal f r om the Court of Native Commiss ioner,Umzinto . 

\'1:HEEE THE DI-SSOLUTION OF A CUSTOMARY UNION IS OR­
D:SH.SD AT THE I NSTJl . .l-~CE OF TE3 HUSBAND IT IS OBLIGATORY UPON 
THE NAT TVZ COITdi 3SIOl\I.J:R TO OR.DZR A RETURN OF CATTLE· 

Note •. . • . . 
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(:Not e .. Section 81 o:f the revised Code o:f Native 
Le:n''l (I7c:t.::• l) provides :for the return o:f ttat 
l •' .~-' t o~"e :uea.d" in these circumstances) • 

I n this cas e Appellant sued his wife, Respondent, 
;._-,,::;~.'o_,_-· e _.~~-- e Nat i~,.re Corrn11issioner 1 Umzinto 1 :for a divorce on the 
;_.: .. o~~-::~.~~s of wilful desertion and refusal to render conjugal 
~j~g~~~~~ • 011= ~~-e~\~~r~~:;~d a refund o:f 15 head o:f cattle paid 

The Conunissioner granted the divorce but disallowed 
the cla~n for the return o:f the lobolo, holding on the :facts 
that the husband was entirely to blame :for his wife's des er-,_ 
tiono 

Appellant is dissatisfied with this part o:f the 
order and brings it in appeal. It is the only point we are 
called upon to consider, but although it will be shovm that 
the Couwissioner was wrong in granting the decree at the 
l:t1stance o:f the husband, we have decided not to interfere with 
~~:. is portion o:f his order as we are informed that the woman 
~-:~.:; s J..nce rerrarried. 

The parties were married according to Native Custom 
i :: 1923 o l6 h ead of cattle ;;,rere paid on her marriage and two 
c:1i l c"r e1; v-re r e b orn to the union? one o:f which is alive o 

The v;oman' s :father alleges that :four years af'ter 
the :rr.a.rriage his daughter returned to him ill, and that she 
has rsz-.1aineC. id ith him ever since. He also alleges that she 
,,ra.s G.l'"'i-v~en f'roE: home on several occasions and was the subject 
of illt.:-eat;:nent generally o On the other hand Appellant's only 
complaint i s t h at his ·v,·i:fe refused to return 7 but the record is 
very scant~~ on this point and we :feel that his story has not 
been fully told. In particular we would refer to his cross­
examination of Respondent where he questions the parentage o:f 
one o:f her children. He admits that some six or eight months 
prior to the institution o:f the present claim (about the mid­
dle o:f 1930) an order was made against him to maintain his wif'e 
but that he did not comply with it. It would also appear that 
at about the same time he was unsuccessfully sued by his wife 
f or a divorce. 

The Commis sioner has :found as a :fact that the woman 
vvas b lamele s s? but we would like to have a little more evidence 
on t h is p oint. So far only the Appellant~ Respondent and her 
i'ather ha ve given ev idenc e . 

Section 163 of the Co de lays down specifically the 
E,rounds on v.rhi ch a hus ba nd can obtain a divorce. I:f we are to 
o.ccept the CorrJnissioner' s :finding that all the :fault 1~ with 
the hus band and not with his wife, then it was not competent 
for h i:cn to h av e granted the decree at all :for the simple r eason 
that he fai l ed to es t ablish a case against her. He should 
~ ~ :.-.-s ~i ·,·;:;·.1 .~ 'i..1 .. 6:_· ·e-~.t fc:, t,":.l~ De f 2·1C~ . .:.·.nt o T:i.1is ' '!ould l":{:,.ve cn :->.~:~led . 
t_:c :.-._:;;._·o·.:.c.e·nt ·(.o :-.~.'\TJ i:·~:.titu.t2(. ~~Xl :;.cticl1 .-..?.i·1st hej. l:us·Jc.ndo 
r·1 ~_; .c~~- c~ .r ~? ·:..·:.. lt 1 ' 0't..:lr~. 1c..t ~)~ eo:~::· ate·:::.:. ::or "'(.~e Co,}.rt to r.1.:;.:~0. 
~~_ .. :_;- 0 1 C•.ei ~m.: ""Ghe :tot1.1.1 --_;_ o :.:. c :::-.:r.:t.l'e to the ht•.sl.):.> .. nd in vi eH 0f 
t~:e. ) rovis'? -~o _::)ectlon 168o ~~-:-is j_Jl"yviso~ c;:s I!Ir. Hun~.:-r ha~ , 
~lg .. ~-~ly ~=-o~·Ll.v-.::0. .u1..n, 7 _u~·l.ly: ~9Yldes :LO:' ~a reJ:und ,,.rhel} ·c.ne sult 
~-:s .:·:c.. Jc..he _l~"'l;;·:., :_: "J.c c OJ.. ·(._'le ·il:.::e,·a..nd C;.. u.ccrcc d.llovma. bE:ca.uae' of 
·c..:_e. · rl 0n~:::.:u1 ,;·. c · . .:,s o::~ tl1e :""-usb2..nd t 

The sect i on is silent as to wh a t should b e done 
where both parties are :found a t :fault ~ or wher e a s in the 

pr esento . • 
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present case, the claim was instituted by the husbando In 
such cases presumably the proviso vrould not operate o Its 
restrictions should be strictly limited to cases falling 
within its scope. 

But it is probable that the Commissioner, finding 
that it vras impossible for the parties to continue living 
together 7 decided that it would be in the interests of both 
to have them parted, and grru!ted a decree notwithstanding that 
the Appellant had f ailed to establish his case. But unfor­
tunately the present Code makes no provision for such cases, 
alt,hough Section 76 (f) of the draft Corde (not yet in :force) 
does '-·vilere the conditions are such as to render the continuous 
living togethe r of the partners insupportable or dangerous. 

But as I have already pointed out we are not being 
called upon today to question the legality or otherwise of the 
decree itself. We are only concerned with the order for the 
non-return of cattleo 

To remit this case for further evidence will occasion 
unnecessary expense and hardship. There are reasonable grounds 
for assuming that there is fault on both sides. The fact that 
the woman failed to g~ a divorce when she sued is some indica­
tion of this~ and the~ is the further inference to be gathered 
from the cross-examination by her husband that the parentage of 
one of the children was in questiono Clearly out duty is to 
set aside the whole of the proceedings but we are faced with 
the difficulty that the woman has since remarried. We also 
r ealise that she has a good claim for divorce o Under the cir­
curnstances we have decided to deal with the matter on the infor­
mation we have before us o 'vie consider that there should be a 
return of cattle to the husba.nd o He paid 16 head in all~ but 
in view of the fact that he is mainly r esponsible for the pre­
sent st~te of affairs we consider that he should only be 
&llm'ied a refund of 5 heado We might add that this view finds 
accept2.nc2. vrith both Mro Hunter and Mro Forbeso 

The aypeal is therefore sustained and the Commission­
Gr's order i n respect of the non-return of cattle amended to 
one for tho r eturn of five head of cattle or their equivalent 
value~ £22ol0 o0o being at tho rate o:f £4ol0o0• cacho There 
will be no order as to costso 

MBULAWA ~JIAPUMULO VS. MZA.l.\JGED'vlA l\JIAPUMULO o 

DURB~To 7th July, 1932o Before HoCo Lugg, Acting President, 
P . Go Armstrong and JoT o Boast 7 Members of Court o 

NATIVE APPEAL CASES - Native Lavr - Inherit anc e and Succession -
Custom of t~uvusa - Ancient claim - Proof - Hearsay evidenceo 

Appeal from Court of Native Commissioner 1 Pinetown. 

WHERE AVAILABLE PRIMARY EVIDENCE DOES NOT SUFFICE TO 
DETEPJJ1INE AN ISSUE VvHICH AROSE MANY YEARS PREVIOUSLY 1 HEARSAY 
EVIDENCE MAY BE TAKEN D·TTO ACCOU1IT WHEN ASSESSING PROBABILITIES o 

The o •••• 
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·~e events to which this case relates go back to 
abou·:· .. L. ..... 

ResponG.ent is a son of Sakayedwa by his fourth wife 
Mamagw igvv i. 

Sakayedwa had six wives, and the sole point we are 
called upon to decide today is whether his kraal comprised all 
these women or only three of them. 

Respondent's contention is that the last three women 
vrere married by Sakayedwa for the express purpose of' resusci­
t ating the name and estate of his great uncle Ntengo who lost 
h i s life in Tshaka's ill-fated Balule campaign of 1827 3 and 
that it comprised an entirely separate kraal to which, by reason 
of Respondent being the eldest son of his mother's house, he 
succeeded as general heir. 

Appellant on the other hand denies that there ever 
': J::;_s such an arrangement and maintains that all the women in the 
k:..' ':.ctl ~!: :"J:'e !obolad with indhlunkulu cattle; and on this ground 
i.1e cl ei.i LtS to succeed to the property attaching to the houses 
of the t"Lt"'th a nd sixth wives. 

I t should be explained at this stage that there is 
male issue consist ing of grandsons of the fifth wife who would 
succeed to this house so that Appellant's rights to this par­
ticular house would be limited, in the event of' his cla im being 
substantiated? to that of custodian and nothing more? but 
there are three daughters surviving to the sixth house to whose 
lobolo he would be entitled as there is no male issue sur­
viving to it. 

His claim in the aggregate amounts to seventyf'ive 
head of cattle or their value £375, but Counsel tells us today 
that the dispute is really over the lobolo of these three women. 

The Native Comn1issioner accepted the story of the 
defenc e and disallowed Appellant's claim with costs. 

This de:cision ·#as brought in appeal before this Court 
1 -::.s t Je.nuo.ry but vvas set as ide and remitted for f'urther evid­
~nce:? ns doubts v1crc expressed as to vThether the Native Com-
... ics i·.)lh-, r vias justified in coming to a de:fini te decision 
:--:.8~-"- J.nc.~-c A~)p:;llant on the evidence before him. Further evidence 
~,:<::.s :. i::--lc ~ ·c.:.on t c..ken a nd now the Native Commissioner has amend­
~d :~::.s o:::;i :_·inal judgment to one of absolution from the instance 

-:jv i t~~ c 0s -Gc . 

The matter again comes in appeal on the main ground 
that Appellant should suc ceed because Respondent fail ed to 
prove the establishment of' a separate kraal in the name of 
Ntengo under the custom of ukuvusa. 

As the defence relies on events which took place in 
1827 and earlier it naturelly follows that much of the evidence 
relied on by him is of hearsay nature. 

Respondent's story is that after Ntengo was killed 
in the Balule crunpaign his relations approached Seketwayo with 
a request that he should utilise Ntengo' s tv1o surviving daugh­
ters (he having left no male issue) for ~1e purpose of resus­
citating his n.s-Jne a nd estc.te under the custom of ukuvusa. To 
t:J.1is Seketwayo agreed and with the cattle obtained on these two 

women ..... 
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wom~n he lobolad his fourt:h and fifth vrives ~ thus creating an 
entlre ly separate establi._;~_s:el1t. As regards the sixth wife 
R9~·:·>0illient e..lleges thc..t she 'w~!L S C".C\tUired with cattle obtained 

· the lobolo of his own sister Nozimbagaza and that conse­
.. ,_;.:ltly this house also belonged to the s21!1e krae.l i.e. the 

l 2..te Ntengo 1 s kraa l. 

It now becomes necessary to t:r' ·"'.ce b~--..ck the f2JJ1ily 
tree to ascertain the precise relationship betueen Seketwayo 
and Ntengo and the respective sections of the kraal to vvhich 
they belonged. 

From the evidenc e vve find that Sel;:et·.:rayo b:_; ~_onged 
to the ikoh1.§. section of ~1:i r gr:!':.. ~ >.t~:<Jj_-., ~.,.::~·cayiz2. 1 s ~::':"' c<.al? 
wh,ilst Ntengo belonged tc ~~- _; _in<~t .. -i.:~-!) ·;::\:l~ s ection ; c:md that 
SeKetvrc.yo 2.nd Ntengo vvere first cousins. Ntengo vras the son 
of Dibc;.ndhlc;la the son of Ngcayizc-.? v;hilst Seketwc:.yo 1 s f2ther 
=Tsi:n.yis·.12. Vle.s a.lso n son qf Ngco..yizn' s. Dibandhl ela c:.nd his 
:: en lltengo both lost their lives in the Balule car:1pc.ign. 

Dib~ndhlela belonged to the indhlunkulu section of 
Ngayizc.' s kraal whilst Seketvrc.yo 1 s fc..ther Ivisinyiswa belonged 
to the ikohlo . 

These facts are of co~siderc<.ble importance when we 
com2 to consider vrhy the choic e to resuscitate or vusa the 
. ouse of Ntengo should h ave fallen on Seketw2..yo. But the 
r-o2son is o~ovious. He belonged to the ikohlo section of the 
kraal, and having no claims to indhlunJ~ul~ property would be 
expected to act impartially in a matter of this kind and in 
which indhlunkulu property was involved. 

If we are to accept the story that there was such 
a man as Ntengo~ that he left property? e~d that he belonged 
to the indhlunkulu section? it is hardly likely that a member 
of the ikohlo would have been allo~.-ved to appropriate such 
property for his own er...ric: .~~ent. 

The resuscitation of a man's name was a very solemn 
ru1d sacred undertaking. Customs associated with vicerious 
po..rentage i.e. ukungena and its kindred customs of ukuzalela 
~-"'.nd gkuvusa 7 are bound up with the religious (anc estor-\f/Orship) · 
system of the natives? and are regarded as serious undertakings;· 
a nd we would expect that at the time when these marriages were 
contra cted that they would have been more scrupulously observet.i . 
than now. 

Vle can do no better than r efer to the case of 
.rekeka vs. Ciyan.s .. 1902 1-T.H.C. 13 . where CAMPBELL, J.P. in an 
Lble and exhaustive judgment de alt fully with the subject. 

This judgment has been affirmed on more than ons 
occasion by the Native High Court since 1902, and is recog­
nised as the correct view of Nctive Law on the point. 

Appellant 1 s claim is b a sed on a simple stat~cnt that 
all Seketwayo 1 s wives were lobolad with indhlunkulu ~·attle' 
but no attempt has been made to show e.xactl~ vrhcre all the 
ce.t tle came from which would hr1.ve been requlred to pn:( ~or such '' 
a lnrge number of wives . It is a bald stat ement requlrlng 
more than bare corroboration by one witness. 

Appello.nt .. .• 
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Appellant denies all knov.rledge of' Ntengo. He has 
ne\"2i ... heard of such a man~ and he denies that the ct:stom of 
l)·:l1Y:1~:§f! was ever observed by his kinsmen 7 the Mapumulo 
:; eo~_)1e; but it is idle for him to make such extravagant 
s t atements ":·:hen it is knovm that these customs are univer­
sally practised not only by the Natives of this Province but 
by many other African tribes. Ane one can ha~dly believe· 
that the minute details vvhich have been given regarding the 
early history of the family are a mere fabrication. 

One would not expect a son to lay claim to half an 
-t.ate unless he had some good ground for doing so; but the 

.Respondent in this instance j_s no sudden upstart. He appears 
to have exercised control over the three ho~se s in question 
for about twenty-five years, and he married off some of the 
daughters and appropriated the lobolo during the lifetime of 
Appellant's father Mbopa without effective protest. It is 
alleged that Mbopa did protest, and reference has been ms..de to 
a quarrel over some cattle trespassing in a field and which 
is alleged to have been associated with such a protest, but 
the statement conveys no -~·: eight a 

1fuopa took no serious steps to assert his rights, 
a~nd l1e certainly never resorted to judicial proceedings . T~e 
,:· :( ·. ;~ :s e that he did not do so because he was a sickly l'~ ersu.n 
c:'x~:'lot be allowed to vreigh with us. The fact remains that 
J.espondent 1 s rights have never been seriously questioned untiJ. 
no·vv. 

It is also significant that the sixth wife was 
1_o_q_9.)-~s:l with cattle from Re spondent 1 s house; and there is 
'l..:l_ s ~,l th2 fact that Seketwayo' had three separate kraals. It 
1.·3 s t ated that his own section VJas known as the Mpumuza kraali 
~~e Ntengo section as the R.maqandeleni~ and the Ikohlo section 

~~s the Mangvveni . 

It is hardly likely that the indhlunkulu section 
would have been knovm by different names unl .as s it comprised 
two different establisrunents. 

The Assistant Native Commissioner has dealt with 
this case in a thorough and painstaking manner and '\YG see no 
reason to differ from his finding. 

The appeal will be dismissed with costs. 

CASE NO. 14. 

FANI :MTEMBU VS. MGOBOYI NDHLAZI o 

DG~AN. 7th and 8th July, 1932. Before H.c. Lugg 7 Act~ 
President 1 P .G. Armstrong and J.T. Boast 1 Members of.r.ourt. 

NATIVE APPEAL CASES - Native Law -
Section 182 of Natal Native Code -
part of lobolo proper~ 

Lobolo claim - z;ultJJ.illd -
Seduction - D~ages not 

SECTION l82 OF THE NATAL CODE OF 1891 (SINCE 
-~ .... - · --·· 0 

: 1\EPEALED • o • •. - - ~ 
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.:. ~-- '~ ~ .. \.L3D) ACTS 01--TLY AS A BAR TO A CLATI\a FOR PAYMENT OF 
LODOLO AND NOT AS A DISCHARGE. WHERE THE PARTIES HAD REMOVED 
TO ZULULAl-ID WHERE THE CODE DID NOT APPLY~ IT IS COMPETENT FOR 
ACTION TO BE INSTITUTED THERE FOR RECOVERY OF LOBOLO DUE IN 
RESPECT OF A MARRIAGE ENTERED INTO DJ NATAL PROPER IN 1906. 

This case comes before us in appeal from the judgment 
c.:..' t~"'.e Acting Native Commissioner~ Mtunzini~ Zululand. 

In 1906 the parties were domiciled in the Stanger 
~J istrict of Natal~ but later removed to Zululand where they 
are now residing. 

In the year mentioned Respondent married Appellant's 
sister according to native custom~ and had t he marriage regis­
tered at Stanger. Before the marriage Appell~~t had been award­
ed by the Magistrate 9 Ston~er 9 a beast as damages for the __ 
seduction of his sis-::_ei .. ~.:.· :·· ~~-.es~~lon03nt 7 2.nd the whole point in 
issue today is really over this beast. Respondent maintains 
that as he subsequently marr ied the woman he seduced ~ he has 
the right to include this beast as part of the lobolo proper, 
~, -\_-,t Appellant declines to treat it in this way. 

The Chief~ before whom the matter came in the first 
instance,in awarding Appellant a judgment for four head~(which 
a lso included three other cattle due on the marriage)~ upheld 
Appellant's contention~ but his ruling on this point was set 
aside by the Acting Commissioner on appeal~ the latter holding . 
to : .. he contrary . 

At the outse ~ t Mr. Forbes ~ v1ho appeared for Respond­
~; __ a t9 took exception to the jurisdiction of the Courts. He 
as~ed us to consider whether the Chief had any right to hear 
the nutter at all in view of the fact that the cause of action 
arose in Natal in 1906 at a time when such claims were barred 
in that Province by Section 182 of the Code. He submitted 
that it was barred for all time and was in no vray affected by 
the subsequent removal of the parties to Zululand. 

On the otber ~1c .. :-:d Hr . EtJ.ntei .. relied on the non­
application of the 1891 Code to Zululfu!d; to the fact that 
at no time had there been any restrictions against the pro­
secution of lobolo claims in that Pr ovince 1 and to sc~tion II 
c:' the Native Administration Act. 

It will be convenient at this stage to quote these 
t-:ro sections. 

Section 182 of the Code Reads;-

11 Subsequent to the 31st day of December, 1893~ 
"no action may be instituted in any Court for the re­
"covery of lobolo, or inheritance arising out of lobolo 
"claims, in connection with any marr iage entered into 
"before the date of the promulgation of this Code; and 
"no action may be instituted at any time or before any 
11 Court for the recovery of lobolo in respec t of marriages 
"entered into after the promulgation hereof . " 

Section 11 of the Native Administration Act reads~­

"(11(1) Notv::5_thstand.ing the provisions of any other 
"law it shall be ~E 4-~~1e discret ion of the Courts of 
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"Native Commissioners in all suits or proceedings between 
nnatives involving questions of customs :followed by 
"Natives, to decide such questions according to the Native 
11 Law applying to such customs except in so far as it shall 
1 ~1ave been repealed or modified; Provided that such 
"Native Law shall not be opposed to the principles of 
"public policy or naturel justice 7 Provided :further that 
"it shall not be lavlful for any Court to declare that the 
"custom of lobolo or bohadi or other similar custom is 
rrrepugnant to such principles. 

"(2) Where the parties to a suit reside in areas 
"where different laws are in operation, the Native Law, if 
"any, to be applied by the Court shall be that prevailing 
nin the place of residence of the defendant". 

On a strict interpretation of Section 182 it seems 
clear to us that the whole question is really one of procedure. 

Lobolo has never at any time been regarded as 
illegal or immoral in 1·Tatal , a:ad no such inference can be 
drawn from Section 182. This section was introduced as a 
measure of convenience to keep within reasonable limits the 
nmnber of Native cases comi11g·before our Courts. As soon, 
ho·we ver, as it was :found that the section -was causing hardship 
b:{ reason of East Coast Fever restrictions on the movement of 
cattle, etc., Act No. 7 of 1910 was passed to give power to the 
Supreme Chief to suspend the operation of the section, and this 
was done by Proclan1ation No. 9 of 1910. 

On the other hand there have never been any 
restrictions of this nature operative in Zululand. There the 
1~78 Code applied until it was repealed on the 1/1/29, and since 
t>-~.11 the Courts h 2.ve applied purely Native Law as recognised 
-u.nder Section 11 of the Native Administration Act. 

This being so it follows that the claim must be subjec t 
to the lex fori of Zululand, and consequently the Appellant had 
the right to enforce recovery through the Courts of that 
Province. 

In arriving at this conclusion we have been 
influenced largely by the decision i YJ. the two cases of African 
Banking Corporation vs. Ovven (1897) 4 O.R. 253, and Langerman 
vs. Van Iddekinge 1916 T.P.D. 123. 

In the :former it was held in the Transvaal, vv-hcre a 
creditor sought to recover a claim prescribed by a Natal 
s tatute, that the Natal provision only acted as a bar to the 
action and not as a discharge. Consequently the debt was 
recoverable in the Transvaal. 

This is precisely the position in the present case. 
Section 182 acted as a bar and noti1 i ng more . 

In Langerrnan vs. Van Iddeki nge , :following the 
decision in African Banking Corporation vs. Owen, s ection 17 of 
Cape Act 38, 1884, made i t unl awful for any person to proc eed 
in any m2xmer against an i ns olvent i n respect of ru1y debt or 
demand proved or provable against his e s tate a t any time after 
the lapse of four years from the da t e of the se que s tration •. 
After a debt incurred in the Cape Province h~d become prescr2bed 
in terms of the above s ection, the credi tor sued fo r the · 
recovery of the debt in the Transvaal, whence the debtor had 
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removed. Held, that the section acted only as a bar to the 
action and not as a discharge, 8nd tu.~2.t tile debt was 
consequently recove!'.?))2..2 i11 the 'Irn:1svc:..al. 

The exceptio:n. to jurisdiction will accordingly be 
dismissed. 

Regarding the other point raised, it has always been 
the recognised practice in Natal for the fa~~er or guardian to 
exact damages for the seduction of a daughter or ward; and 
we are not aware that the position is in any way affected by . 
the subsequent marriage of the seduced woman to her seducer. . 
Seduction is an offence in Natal under Section 277 of the Code, 
and drunages are recoverable under Section 208. It was also 
an offence under pure Native Law because we have been informed 
by the older generation of Natives that it was not uncommon 
for a seducer to be put to death in the time of the Zulu Kings 
regime. 

Section 61 of the 1878 Code provides that "there is 
11 a civil liability to the person injured, or his heir, in 
ttrespect of all unauthorised acts (though t11ey be also crimes) 
"if tl1ey occasion bodily or pecuniary or social injuryu. 

This section c;nd the Code of Native Law of 1891 
(Natal) should be taken a s a guide of what Native Law really 
is on the point, but apart from these considerations we might 
say that it has long been the recognised practice in both 
Natal and Zululand to claim damages for seduction. In many 
places, however, it is not unusual for an indulgent father-in­
law to remit, e.g. the mvimba and to include it in the lobolo 
where the seducer subsequently marries the girl, but even in 
these circumstances the mother similarly claims a goat or a 
small surQ of money as the mgezo or cleansing fee. 

It seems only reasonable that a man should be 
entitled to some redress for the stigma cast upon his family 
for it must be remembered that under strict Native custom a 
seduced woman is never accorded the full wedding ceremony of a 
virgin. For example she would be denied the rituals 
associated with the consurnmation of the marriage which follow 
and conclude the wedding festiviti es . 

Under Native Law therefore Appell ant would have had a 
good claim for damages and to r egard any beast paid as such as 
something entirely separate from lobolo. But in the case 
before us his claim is even stronger because the beast was 
awarded him as damages by the Magistrate , Stanger 7 and so 
long as that judgment stands it must be observed. 

The appeal will therefore be sustained 7 the judgment 
of the Acting Native CoNnissioner set aside, and the judgment 
of the Chief restored with costs. 

CASE NO. 15 
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CASE NO. 15. 

PRETORIA. 14th September, 1932. Before H.C. Lugg~ Acting 
Pres ident, G.Do WtJ.eelwright and D.W. Hook, Members of Court. 

~~~\TIVE APPEAL CASES - Native Custom - Ownership - Caps.city 
of son during lifetime of fatl1er. 

An appeal from the Court of Native Commissioner, 
Johannesburg. 

IT IS COMPETENT UND&-q NATIVE LAW FOR A SON TO OWN 
'?>~CP&.TtTY DURTI,TG THE LIFETIME OF HIS FATHER o IN DECIDING T.ffi!! 
:):_STEM OF LAW TO BE APPLIED TO A PARTICULAR CASE, A NATIVE 
COI-JriliSSIONER 'S COURT SHOULD BE GUIDED BY THE NATURE OF THE 
TRANSACTION GIVING RISE TO THE ACTION. 

The present appeal arises from an interpleader 
action instituted by Appellant against Respondent for ~~e 
recovery of a nw~ber of buildings situated on three stands 
in the Municipal Location of Johannesburg~ attached at the 
instance of Respondent in an action by him against Appellant-r s 
son Thomas Nxumalo. The Native ComrJissioner found the 
buildings to be the property of t~ne son and declared them 
executable. 

Mr. Franks, who appeared for Appellant, submitted tha:­
the Commissioner was vvr ong on both the law and the facts; he 
contended tha t under Native L.'lw no son could own property du:rirl:S" 
t he lifetime of his father, and that consequently the property 
L~ question could not in the circumstance s belong to Thomas 
Nxumn.lo but to his f ather the Appellant. 

He also argued that in any event the onus lay upon 
the judgment creditor to show that the property did not belong 
t.o the interpleader - an onus which he had failed to discharge'! 

In its exercise of discretion under Section 11(1) of 
the Native Administration Act of 1927 it is assumed that one 
of the first considerations for a Court is to determine whetbc~ · 
the transaction in issue is one knovm to Native Law or not anct 
to appiy the l aw most appropriate . The pc.rties to this case 
ar e all Natives falling vli thin the defini tion of the wm: d 
"Nativen as set out in the Act, a."ld m.fojcct to Eu.tivc Law. 
The Native Commissioner held th~ t Cor:1mon La\'T vvas applicable and 
appears to have been \1Cd . ..):.:e-:1 by considerations of environment 
rather than the nu.tur e of the trc.nsaction i ts c lf' in applying 
CornrJon Law to this case1 but it s eems to us that it is not so 
much a question 8.S to whether the parties are r esidsnt in 
urban areas or not~ or V!hethcr the y can be classed as 
de tribalised Natives or not, because it is readily conce ivable 
that however situated, these people could be parties to 
c ontracts or transactions falling under either system of law. 

It is not necessart, hovTever, to seriously question 
the Conunissioner 1 s decision on this point because it so 
hnppens thc.t whatever law was applied , the result would be 
t ht3 sarne in both cases . 

Appellant's son is a married~~ and fully competen~ 
under Native Lav1 to ovm property during his father's lifetime. 
The argument to the contrary is~ therefore untenable . The 
only point remaining is to decide whether the property belongs 
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to him or to his father. 

Appellant' s ~ -t. ·."':"y stands alone whereas the evidence 
for the Respondent not only receives strong support from a 
number of \vi tnesses but is also supported by a number of 
factors which operate as a very strong presumption in his 
favour. 

During the argument considerable stress was laid by 
Appellant's counsel upon a document put in marked 'E'. This 
docwnent purports to be an acknowledgement of' debt signed by 
Thomas Nxumalo and dated the 9th of' June, 1931, in which he 
acknowledges to have received f'rom the judgment creditor that 
(~.:~.~· a loan of £80 and which was repayable within twelve months. 
Tt is admitted by the makers of this document that it was f'alse 
::·.;·l, that it was executed in order to protect the interests of 
t ::.e judgment creditor in respect of certain monies due to him 
by Thomas Nxumalo for the erection by h~1 of the buildings 
on the stands in question. In the following November and 
before the alleged loan had actually fallen due, the judgment 
creditor (Respondent) actually took out by consent a judgment 
for the recovery of this amount. Attachment followed and the 
present interpleader action has been the result. 

An application was made to have the judgment 
rescinded or set aside but this was refused. We have not ~en 
called upon to question those proceedings and in so far as this 
Court is concerned the judgment still stands. The Native 
Commissioner finds as a fact that Respondent and Thomas 
Nxumalo were moved to act in this way under the belief th.at such 
a judgment would af'f'ord them protection against the Appellant's 
unjust claim to the property. 

All three stands were registered in the name of the 
Appellant's son.i it is shown that the son purchased the 
original stand from another Native; that subsequently 
buildings vrere erected on these stands at the instance of the 
son; that he let the premises and collected all rents and that 
he paid for the licences. These and other factors were relied 
upon by the Commissioner in holding that the property in dispute 
belonged to the son and not to his father the Appellant. 

We find therefore, as was held in Sophia Basi vs. 
Mandlangisa (1931~ N.A.C. (C & 0) 1931 (1) P-H R.l9 that the· 
execution creditor having destroyed the proof of o·Nnership 
in tbe claimant, the latter must f'ailo 

The appeal v:ill be dismissed with costs o 

CASE NO. 16. 7 o 't5 (_ r~ N) l'f&? 

ABEL THLOPHANE VS o NKALI MOTSEPE • 

PRETORIA. 16th September, 1932. Before H.C. Lugg, Acting 
President, G.D. Wheelwright and H. Rogers, Members of' Court. 

(Judgment delivered on 18 th November, 1932). 

NATIVE APPEAL CASES - Lobolo claim - Native Law - Christian 
Marriage - Divorce - Supreme Court Decree - Estoppel. 

An appeal from the Court of Nati ve Commissioner, Brits . 

COURTS •••o•·· 
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COURTS OF NATIVE COMMISSIONER ARE COMPELLED TO TAKE 
crv--- .... ·'~ .~JCE OF LOBOLO CONTRACTS .. .':.:'::::\GHING TO A MARITAL 

·-... SHIP, WHETI-illR IT BE A N.d.'l'I VE CUSTOIVJARY UNION OR A 
(;.GE BY CHRISTIAN RITES, BUr THE OBSERVANCES AND 

·-··- 1\LITIES OF THE COMMON OR STATUTE LAW JVIUST NECESSARILY APPLY 
I N REGARD TO ANY MATTER ARISING OUT OF A CHRISTIAN NlARRIAGE. 

Appellant married Respondent's daughter in 1926 in 
accordance with civil rites. In June~ 1931~ he was granted a 
decree of divorce against his wife by the Provincial Division 
of the Supreme Court 1 Pretoria, with forfeiture of the b enefits 
of marriage in community of property and custody of the minor 
child on the ground.G of h er ma J..i ci.ot1S d.0sertion. 

In September, 1931, he instituted an action agains.t 
the respondent in the court of the Additional Native 
Co~~issioner, Brits. In this action he claimed -

(a) The return of six head of cattle (or their value 
£30) and £10 in cash being the lobola which he had 
paid to the respondent in respect of his wife, 
respondent's daughter; this repayment he alleged 
that Defendant (Respondent) was by reason of his 
said daughter's desertion and divorce under 
obligation to ma~e according to Native law and 
custom. 

(b) The return of certain parts of a plough (valued at 
£8.12.6), certain fUrniture 1 crockery and cutlery 
(valued at £17)~ and certain clothing (valued at 
£14.3.6) or payment of their value amounting in all . 
to £39.16.0o 

In the particu lars attached to the summons it was 
alleged that the defe~d~~t ha d wrongfully and unlawfully 
removed or caused t o b~ rc=cved from tne possession of the 
plaintiff the clothing ~ t o wit ~ two suits and three sh irts in 
September, 1928, and the p a rts of the plough in t he year 1929. 
As regards the furniture~ crockery and cutlery it v1as stA.. t·.Jd 
·Gha t t.he defendant had wrongfully and unlawfully and in crr.·2ach 
..._,-.-: the decree of divorce removed or caused them to b e r emo'I--:d 
:..'rom the possession of the plaintiff on the 27th June ~ 1931 .. 

A copy of the decree of divorce previously referred 
to formed a n annexure to the summons a~d a certified copy 
thereof 'INas ha nded in by plainti ff 1 s attorney during the cours a 
oi. L.he proceedings. The r elative order r eads as follows:-

nTha t a decree of' d ivorce be~ and it is hereby 
"granted as prayed, 'Ni th f orfe i tur e of' the b ene fits of 
nthe marriage in community of property and cu s tody of tht: 
nminor child of the marriage awarded t o plaintiff' 7 but 
"the child to remain for s i x mon t hs in the care of the 
"maternal grandparents and to be hn.nded to the pater nal 
ttgrandpCITents on lst J a nuary, 1932; Plainti ff to pay 
"the maternal grandparents 2/6 p er month maintenance f or ' 
"the child, t he first pa;yment to be made on lst July~ 
nl931, and ther e.--:.£'·'.:..~.-~ . en ths lst of every month , unt1l ~ 
"six payments have been made; during this period of six d 

"months the pater na l grandpar ents t o have full access to 
n the: child." 

In his plea def endant a dmitted having rec e·.:ved frC'm 
pla intiff six head of cattle a nd £l0 in cash by v1ay oi ' lo;y ~-o 
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f or his daughter, but denied the right of plaintiff to r e­
claim any portion thereof, this contention being based upon -

(a) a denial of the desert.:i_o::J. , and 

(b ) the further content:i.o::t that plaintiff having had 
the custody of the child awarded to him was preclud­
ed under native law and custom from claiming the 
lobolo from the defendant. 

As regards the other claims put fo1~varc by the 
plaintiff the defendant's plea was a complete denial of the 
allegations of fact contained in the SillTh~ons. 

The plaintiff 's attorney took exception to that 
portion of the plea i:..1 w:-' ~ c· defe :1dant denied his daughter's 
desertion and contended. t:L1~:1.t by reason of the judgment in the 
divorce proceedings defendant v1as estopped from denying the 
desertion. 

This exception was after argument overruled by ·r..;; .q · 
Cuurt. 

The Court, having regard to that portion of defend­
ant's plea contending that the plaintiff having had the cus­
tody of the child awarded him was precluded under native law 
and custom from claiming the return of the lobolo, called to 
j t ~ assistance assessors from the Bakhatla-ba-Makau Tribe, 
1..c -. :J.lich both the parties belong, in terms of section ~­
teen of Act No. 38 of 1927. The assessors appeared before 
the Court on the 18th December, 1931 , when certain questions 
(a), (b) and (c) were put to them. These qus.:; ~i_cns and the 
replies form a portion of the record. In the opinion of this 
Court no weight can be attached to these replies as recorded 
for the following reasons - firstly, under Native lavr a 
father is always entitled to custody of his chilG.rsn so that 
the logical effect of "'che replies to question (a) v:cul d be 
that under no c ircuiG.s t ances could a husband, except v1hen there 
are no children, rec over ~ obolo ~ a proposition which on the 
face of it is absurd; and, secondly , the replies to question 
(c) are directly in conflict with those to question (a). 

The Court below, however, deduced from the repL.~. c s 
that according to the customs of this particular tribe if .. l 
woman deserts her husband and he retains the children he i s 
not entitled to the return -of the dowry paid by him, unless 
it is found that the woman has returned to her father and 
that he, notwithstanding demand, refuses or neglects to send 
her back to her husband or his people. 

The Court then intimated that as in Native law · 
desertion, as such, does not ~pso facto entitle a deserted· 
husband to the return of lobolo pa i cl by him it would be 
necessary for the plaintiff in the pr es ent cnse, in order to 
succeed in his claim for t he :L'e turn of Lh~-~ lrJiJ ... 1lo , not only 
to prove that defendant 1 S daughter de s ert~."~ \..: ~ • ).IT - ~8 (i. -. :-:cr­
tion is interpreted under Native law and C: li:.J t.0:ln - b•lG n.lso to 
show that defendant, notwithstanding den1J.Yltl 1 Pe:fus c-0 or neg­
lected to restore her to her husband or hi8 p~~0p.l ~ · 

The hearing of the case was then proceeded wit? , 
the Court ruling that the claim for the r etur.11 of the lobolo 
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should be determined according to l'Jative law and custom and 
the cla~ for the return of parts of the plough, the clothing 
the furnlture, crockery and cutlery, should be dealt with under 
the ordinary or common law. This ruling was not challenged at 
the time nor has it been challenged on appeal. 

The Court on t~e 8th February, 1932, entered judg­
ment as follows;-

(a) As regards the claim for the return of lobolo, abso­
lution from the instance with costs. 

(b) As regards the claim for the return of parts of a 
plough and of certain clothing - judgment for 
defendant with costs. 

(c) As regards the claim for the return of certain fur­
niture, crockery and cutlery - judgment for defendant 
with costs. 

Against this judgment the present appeal was brought 4 

The matter originally came before this Court on the 
23rd May last when a preliminary exception was taken by re­
spondent's counsel that he had not been furnished with the rJOticB 
of appea~ or the grounds of appeal. 

After consideration of this exception the Court made··' 
the following order~-

. "The case be and the same is hereby referred back 
"to·· the Native Commissioner for compliance with Rule 
"12(1) and (2) of the Native Appeal Court. Appellant's 
"attorney to comply with the requirements of Rule 9(1) 
11 and (2) of the Appeal Court and to pay wasted costs of 
"the day." 

When the matter was again brought before this Court 
on the 16th September, a further exception to the appeal 
proc eeding was taken by 1~. Marais on behalf of the respondent 
on the ground that the notice of appeal (required under Rule 
~ ( ~_) ) was not received by him until after expiry of the period 
0:I" tv;enty-one days prescribed by Rule 6. It was pointed out, 
however, that the order previously granted by the Court must 
be regarded as having condoned this breach. and further that th .. atJ .. ( 
order did not stipulate any period within which it should be . ..-· 
complied with. The exception was accordingly overruled· 

It is clear, however, that a measure of delay has 
occurred in this case which might well have been avoided had 
the rules of this Court been duly complied with in the first 
instance. The Court accordingly finds it necessary again ~o 
exphasise that its rules must be strictly observed by partles 
and practitioners and that any omission so to do will not be ·' 
lightly condoned. 

The plaintiff has appealed against the whole of the 
j udgment of the Additional Native Commissioner on the grounds 
set forth in the notice of appeal dated ~he 8th AuguSt, 1932. 

Appellant' s attorney, however, at the hear~ng with­
drew the appeal in so far as the claim for the '· return of 
furniture, crockery and cutlery (referred to in paragraph 4 

of. Q • • _.., ... ; 

,. 





- 39-

of Annexure A to the sumrnons) -, .. las co:1cerned. 

As regards the claim for the return of parts of a 
plough and certain clothing advanced in par·agraph 3 of An­
nexure A to the summons, this Court finds J.l.o reason to dis­
turb the finding of the Additiona l Native Commissioner t hat 
there is nothing in tl1e evid9nce to c onnect the defendant 
(respondent) v·,rith t:!~ 3 Cis.s.-; ·. ~-9.1"'3. i.:c·2 of' the al'ticles in 
question or to show th2.t , L.~ c.. lleged in the summons, he 
wrongfully and unlawfully removed or caused them to be re­
moved from the possession of the plaintiff (appellant). The 
Court decided that this claim should be determined under t~1e 
ordinary law and this decision was not questioned or chal­
lenged by or on behalf of the plaintiff. The contention ad­
vanced in the grom1ds of appeal that defendant was responsi­
ble for the articles in question in his capacity as a kraal 
head must be rejected since such responsibility would vest in 
him only under Native law and custom which can have no part 
in a matter determined under the c omn:on law. 

The appeal in so far as the claims referred to in 
parc~.graphs 3 and 4 of Annexure A to the summons must according­
ly be dismissed. 

In connection with appellant's claim for the return 
of the lobolo admitted to have been paid by him to the re­
spondent in respect of his marriage to respondent 1 s daughter 
Alfreda, several important considerations aris e. 

In the fj_ -y.ct ::-'lr-:22 7 we ~.:a.ve liere the essentially 
Native custom of 11 1 ,: ,_~ - .' · ·~ :.~c~·~:.i n 7 of which the Court, in 
terms of section ~ley:ei~ of tr ... e ~;c.-'.:. ive Administration Act, No.· 
38 of 1927, is bound to take cognisance, attached to a mar­
r iage contracted by civil rites under the statutory law ~~d 
not in accordance with the observances and practices of the 
tribe concerned. The principle that any lobolo contract must 
necessarily be considered in relation to and in conne ction wi tl::. 
the union to which it is concomitant has definitely been 
recognised by the courts - vide Kanisa versus Ngodwane (N.A.C· 
Reports Vo. V? page 49) and in the opinion of this Court the 
parties to any such contract attached to a civil or christian 
liL ·.l·~~ i age must be held to have recognised and appreciated this 
. '<~t;nt ial fact with its logical corollary that the observances 
?.nd fo rrnali ties prescribed by the ordinary or statutory law 
&.nd not those obtaining under Native la,:r and custom must ne­
cessarily apply in regard to any matter arising out of that 
marriage , such as dissolution by reason of desertion. 

This Court is entirely in agreement with the view 
expressed in the Rhodesian case of Dayimano v. Grace 
Kgaribaitse (P.H. 1931 R. 89) where it \"!as l a id down that~ ­
"as a civilised marriage created a definite stat~s whereund~r · 
the parties acquired certain rights and were subJect to cer­
tain obligations, the dissolution of such marriag7 and tJ;e 
consequenc es arising therefrom were governed by fl~ed prlD­
ciples of policy and justice ~ even though the partles might 
be Natives o And therefore the attributes and in<"'j dc~nts of 
?-Jative Law only exi st side by side with the c i ,·ilised :~tatus 
in so far a s they do not violate those principles. " 

This Court must accordingly di sagree with the view 
that for the purposes of t·his case it v,ras necessary f<?r the 
plaint.iff to prove desertion as ir:..tGrpreted under Natl ve Law 
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and custon and to shm··r that defendant notwithstanding demand 
refused or neglected to re·store her to her husband or his 
people. 

If it 1:Vere neces sary f or the plaintiff to prove 
::-· .. tion at all, a point which is dealt with hereunder~ 

J ,· ·ould for the purposes of a lobolo contract attached to 
c1 c.!_vil marriage be sufficient if such desertion were 
established as would suffice for the pur~Joses of an action 
for the dissolution of such marriage. -

In other words~ the Native lobola contract 
when attached to a civil marriage must be reg2rded a s having 
been entered into subject to such modifications as are 
necessitated by the m:1rr i e.ge c on tract to v1:1ich it is 
ancillary. 

Secondly~ the Court must consider the effect 
of the decree of divorce which was obtained by the appellant 
a.gains t his wife and a certified copy of ·vhich was put in 
C:ur·ing the course of the proceedings. The plaintiff 's 
a:t, '~.~orney in taking exception to the defendant 's plea 
denying desertion contended that the effect of the Supreme 
Cour t judgment was to estop the defendant from such denial. 
This exception was~ in the opinion of the Court, rightly 
overruled by the Court below. 

All judgments whatever are conclusive proof 
- :. ::'.. gainst all persons of the existence of that state of 
t ... 1i:1gs ·:rhich they actually effect when the existence of 
the state of thing s so effected is a fact in issue or is 
deemed to be relevant to the issue (Stephens Digest of the. 
Lav,r of Evidence Article No .40); and every judgment is 
conclusive proof as against parties and privies of facts 
directly in issue in the case, actually decided by the 
Court~ and appearing fro c1 the judgment itself to be tl1e 
ground on which it was based ( Stephens Digest of the Lavv of 
Evidence Article 41)- but a judt,n::2.1t i s not as between a 
party and a stranger cvid.eace of the fact upon which it is 
founded (yide Taylor S.l667 ' Phipson on Evidence p . 392; 
Stephens Digest of the Larr of Evidence Articles 42 and 44 ) J •• 

In the opinion of this Court the resocndent 
\'~ias neither party nor privy but a stranger to the di vorcc 
proceeding s betw·een plaintiff and his wife and the jud.gmcnt. 
of the Supreme Court in those proceedings was for the 
purposGs of the present case not only admissible but 
conclusive evidence of the fact that the plaintifi hfo~ 
obtained a decree of divorce against his wife with for-
:, :: turo of b cnefi ts of the marriage in community apd custody 
c f the child. It was not, however, evidence as agc:d. nst 
t.Lc defendant that that divorce had been obtai. n~ on account 
~f the wife's desertion. 

If therefore? desertion on the part of his 
wife were an cs~ential factor in the case~ it be came 
necessary for the plaintiff definitely to ~stablish.su~h 
and this Court must r e cord its agre ement Wl th the. vleV( of 
the additional Native Co~nission~r that on the evlden~e in 

the • • 0 0 •••• 
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th~ !r:_--c :_·, :-rd:. c.:.s t:: -'c,:h ,~ ~)laintiff cannot be regarded as having 
._:. C:i 1 •• ~ ;..•: ··~; -: . ~·i .c c-:. s:..:lch dEfSBrtion. 

Reference to Annexure A to the summons will 
shov.,r 7 hoi1,·cv2r? that the plaintiff claims 1;.he return of the 
Lobola. by reason of h~s wife's desertion and divorce and it 
accordingly be comes necessary to consider the further 
question whether for the purposes of the action he need 
establish desertion at all or whether he would not under 
Native law and custom be entitled to a return of the lobola, 
or proportion thereof, merely by reason of the fact that he 
has obtained a divorce against his wife, a fact of which, 
as previously pointed out, the decree is conclusive evidence. 

Under pure Native law and custom, it is open 
to the husband under a customary union to bring any com­
plaint he; r1ay have against his wife before the chief and 
t.ho tribal lekgotla and to claim a dissolution of the 
customary union. The matter is then enquired into and 
adjudicated upon by the chief and lekgotla and with certain 
Native tribe s wheneve r judgment is given in favour of the 
husband Y·ri th a dissolution of the union against the wife, 
.10 m~J. tt.c~r on ·.rhat grounds, v1h 2ther by reason of her mis-
(~·.Y. :~. · -:;-1,:, ~ d~scrtion or for any other cause, he becomes ipso 
• .:£~:S;.~'0.;;:_ : ~ ;"L :L'l:- led to a refund of the lobola or a proportion 
t: 1 ·~ :r~c c) __ .: ... . 

The plaintiff in the pr e sent case is, making 
due a llowance for the fact tha t in this instance the lobola -· 
contract vras attached to a marriage and not a customary 
union, precise ly in the same position as the husband who 
has obtained judgment from the chief and tribal lekgo.tla 
against his wife vdth dissolution of the customary union. 

The Court was not aware how far the principle 
that in every case in which a husband obtains a judgment 
from a chief or lekgotla against his wife Vli th dissolution 
of the union hs is entitled to a refund of lobola or propor­
tion the;re of was operative in the Bakgatla-ba- Ivlakau tribe, 
~· :1C. oiJt ?..inod the evidence of three assessors from the tribe 
on t:ais point. 

Those assessors are all agreed that in all 
cas2s o:::' dissolution wherG judgment is given in favour of m 
llusb ~tr:• . .:i. ? he i s enti t l <::d to r 2t ain the custody of the 
c h il,:;.r. 1 anC. to t h e return of lobolao 

The appeal in so f ar as this claim is concerned 
n1us t ~ccordingly be upheld, and the judgment of the Court 
belc·.: c-u1tended to one for Plaintiff as prayed with costs. 

In this appeal appellant has succeeded on the-~· 
main issue and must accordingly be awarded the costs o~ 
the appealo 

CASE 17. 

ANNIE APPIES VS. WILLEM APPIES . 

PRETORIAo 24th September, 1932 . Before Howard Rogers, 
Acting President. 
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~\! ATrJ:G I"J:L .C::?C3 CASE - Jurisdiction - Claims in connection 
i;; i th divorce . . 

Plaintiff sued her husband for divorce on the gTounds 
of adultery and claimed division of the·joint estate, custcdy 
of the minor children aJ.l.d rnaintena."'l.ce for them. 

T~3 i:JORD "SUITS;' OCCURRING I N SECTION 10 (1) OF ACT 9 
OF 1929 ESTABLISHING NATIVE DIVORCE COURTS r~ST BE 
IIJT3J.Prt3T~D I N TIB 1."1IDE SENSE AS INCLUDING ALL 
I F CIDENTAL .A.ND ANCILUBY MATTERS SUCH AS PROPERTY 
:SIGHTS AID CUSTODY AND I\[AINTENANCE OF CHILDREN') ·.;JIICH 
D70N TERLINATION OF THE MARRIAGE CONTRACT NLUST . 
K~CSSSARILY BE DECIDED AS BETWEEN THE SPOUSES . 

In g1:antinr; the divorce as prayed Rogers, 
hctinG President reQarked: 

Mr. Attorney Couzyn has raised the question 
· Ihet~~-C:~ :i:' in this case the Court ha s jurisdiction to deal with 
the cla. :~1::s fo::::' tJJ.e custody of the minor children and for 
t11eir Elili:lte:.1.3.nce e.nd he bases his contention on the 
following grOi .. Uids ~ -

(1) that this Court is a creature of statute est­
ablished under the nrovisions of sub-section (1) of section 
ten of Act No.G of 1 929 nhich authorised the Governor­
General by procla.=-.12.tion to establish native divorce courts 
\Vhlch shculd be empowered to hear and determine suits of 
nullity? divorce and separation between n~. tives domiciled 
·w ithin their respective areas of jurisdiction in respect 
of marriage s and to decide any question arising out of any 
.such r~1arri;.ge ·ahich is not cognisable by a Native Comrnission­
e~ 1 s court established illl.der section ten of the Native 
~4d.t:1inistr s.tion Act? No . 38 of 1927 ? --

( 2) that un6.ex, s e ction ten of the Native Adminis-
tration Act ~lati..,_~e coi:UrlissionersTCourts are granted 
,l 1J.:::isdict i on for the l.1ear ing of all civil cases and matters 
~ ?et·::ee~ :1o.tiv·2 and native only._ except as regards matters 
l:::1 ':rhich -

( a ) th ::: status of a person in respect of mental 
c ~-P ~l.C i t .y is sought to b e affected; 

(b) is sought o. decree of perpe tual silence? 

(c) narnptis.sement is sought; 

(d) ·the validity or interpreta tion of a will or other 
testementa.ry document is in question) or 

(e) a decree of nullity~ divorce or separation in 
res1~ct of a marriage i s sought~ 

(3) that claims relating to the maintenance and 
cus tod.y of ch ildren are no t among those specified above 
a s excludod from a native com11issioner's jurisdiction and 

are . ..... o 
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accordingly n -_-:,::_"T_:-.:; co~·:1:1i s sioners 1 courts; 

(4) the.t such claims being cognisable by native 
corru~1issioners' courts are not cognisable by a court, such 
'. S this 7 est.).blished under section ten of Act No . 9 of 1929, 

·. -. .J.ich is given jurisdiction to deci~only such questions ' 
,?._:L"'ising out of any native marriage as re not cognisabl e by 
~- ne.tive com"TTissioner' s court. 

The cardinal object of interpretation of any 
la'·' ir the discovery of t.."rle intention with which the 
r . .-~ •· _ule.tlu'e ena.cted the statute or of the sense which it / 
. ,_, :, ched to the ~:TOl""dS in Which the st.s.tute is expressed and 

~-~~1-e literal meaning of the words is the primary index or 
c l ue to the intention or sense of the Legisl ature. The 
f i rst rule of intsrDr e t 2.tion then is to fo llov: the true 
( i • 2 • ordinary) sense Or El:J2.ning of the words utilised by 
the legislature and not to deviate therefrom where the 
words speak clearly. 

Where, however, the effect of r e stricting the 
significance of the -;:;ords utilised in a statute to' their 
precise ordinary or li·te:c•c.l meaning ·Nould be to create am­
biguity or to reduc e the relative provision to an absurdi ty 
th-2 court is entitled to 2nquire furhtcr into the intention 
of the l aw and 7 if the l angu:>.ge utilised is co.pable o:£ any 
othe~ construction~ to p l a c e such a construction up o~ it a s 
-,"ould r esolv -z: the aL1biguity or e l iminate the absurdity nnd 
•-;ould carry out the g ener al objects of the statut?e 

./" 

It seems clear tha t in the matter at present 
under consider e.tion the essential po int is what construction 
is to be placed upon the vvords ttto hear and determine suits 
of unullity, divorce and se~a.r c::..tion b e tween Native s'' 
JCc urring in sub-section (lJ of section ten of Act No.9 .· 
of 1929 . If the ·vmrd 11 suit" as us ed in the passage quoted ~ 
is inter·oreted in the narrow liter a l s ense of na ctua l issuoJl; 
the conclusion is i..l'lcvi tn.ble tha t this court is dcb '1I"rf3..d 
from deciding any matter in connection with a na tive 
matrimonial case other th2n the actual issu e of Qi vorc e or 
judicial sep~~tion or nullity a s the case m~y be ~id can 
take no cognisance of a ny ancillary~ dependent or assoc iated 
issue unle ss, a s is e xt.rc.oe ly unlike l y to 'ix~ tu~G c..-~se , such , 
issue happ~ns t o b e a question i n respe c t of vthlch a _ .--
n c:.ti "'JC c or1111issioner' s court is in tcrras of section te'fr 
of the lTa tive Aclrnini str·-~tion Act'} expressly debnrr~ om 
exercising jurisdiction . 

It foll ows then th~ t t h i s Cour t 16-ould b.; 
C::.eb 2.1"'rcd f r om d e:-"'l i n.:; •:,ri th the cla i m, which v~ray fr-: 1u::11tly 
o.rise s in na tive d i vorce ca s es , vi z . the ne o~c~:'r~; 
):.i."•e limin!"'.ry cla im in a case of malicious -~ertlon, f or the 
r e stitution of conjugal r i ghts . ' 

I' 
I 

The cla i m for re stituti~~ is entir e ly s eparate 
fr or:1 t h e divorc e issue i tself n:1d. i :f' f;._c t origi nally hnd 
-:_.c be brough·c e.s c. s ep ·:lr:-:tt t:: c..ct :t. on nncl. i t wo..s only su?sequent,--­
"2.y 1-:rovicLcd oy a spe c i P-1 r ule of court thJ.~ iJ?- an nctlolf for 
ti.1~ restitution of c onjugal rights the pl:p.ntlff may at 
the s&-:18 tiJ1e claim o. d ecree of C:ivorce . 

I n t er pre_t.ing .... 
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Interpreting t hen the ~·;ord "suit" in sub-section 
(1) of s ection ten of Act Fo . 9 of 1929 in its strict literal 
sense n e reach t1ie' absurd conclusion tha t in a case of deser-
:--: '"'11 t ,i s Court could deal wi tll t he actual issue of divorce . 
~ · t ~- s no jurisdiction to deal with the necessary pre~-- .. 
;_ · ~-l e of resti tutiop.. This is an obvious absurdity which : 
C €~tainly could never have been intended by the Legislature. ~ 

The Court is therefore entitled to consider whether 
the wor-d ''sui tu in the sub-section in question cannot carry 
some other construction which would eliminate the absurdity 
and be in consonance with the general objects of the statute. 

.( 

In the opinion of this Court the word is undoubtedly.., ,:; 
without any undue sti•ain u~1on languag e, capable of such an . 
interpretation. It is frequently used in a general as opposed 
to a specific sense particularly in relation to matrimonial 
causes, as connoting not merely the actual issue of divorce 
or separation bet'IHeen the spouses but also all ancillary? 
i:.:c:.Ldental and dependent matters between them arising out. 
of' t h e peculiar relation in which they stand to one another 
by virtue of their marriage. A divorce suit is generally 

~· 

regarded as including all incidental and ancillary matters _,._ 
upon v:hich termination of the marriage contract must necessaril.Y -~ 
be decided as between the spouses, such matters as property ·( 
rights, alimony, the costody and maintenance of children. .: 

The view of the Court is that the word ".suit" in 
sub-section (1) of section ten of Act No. 9 of 1929 is used . 
in this wide or generic sense7 This interpretation is entirely ~ 
consonant with the object of the provision in question, which, ';· 
it Hill lj.ardly be disputed, was to provide natives~ having .\ 
regard to their general financial circumstances, ~th a 
less expensive forum than the Supreme Court for the settleme.nif 
of their matrimonial causes. It is unnecessary to add that 
the object would not be achieved by a provision the effect of 
which would be t o compel natives to deal with weir matri-
monial causes piece-mea l b(~for·e different courts~~ 

J 

' 

~ 
Having reg\J.rd to what has been s aid above, it is . ~ 

u:rmecessary to consider the effect upon the question at issue -· ~· .·~. 
of the use in sub-section (1) of section ten of the words t 
"ancl t o decide any question arising out ofany such marria~e 
''which is not cO.gnisable by a native commissioner's court 
estabmished under section.:!&!! of the principal Act." 

The Court accordingly rules that it has jurisdic­
tion to deal vrith the matters r eferr ed to in paragraphs 2 , 3 
and 4 of the particulars attached to the summons and in 
l Kl.:r·agraph 2 ( iii) of the claim in reconvention. 

14 3 7 (_ T'· N) /y 0 · 
CASE NO. 18. I ILl 7 (. 1.4 ) <f Cj 

lftyfr ( .... '\ fo. 
KISHWAYISE MKIZE vs. TATEZAKE l'T'I'ULI./ 

DURBAN. 25th Oc:bober, 1932. Be.f'ore Mr . H. C. Lu~g , Ac ting i 
President, E.N. Braatv edt and B • . '. Martin, l.1embcr s of Court. 1 

I 

NATIVE APPEAL CASES - Attacl:unent ·· Interpleader - Chie:f' s Court .. .. f 
l 

An appeal from tbe Court of the Na tive Corn.rnissione..1' .J 
Eshowe. 
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WHERE A LITIGANT HAS OBTAINED A JUDGMENT IN A 
CHIEF'S COURT, THE AID OF TH.t\T COURT SHOULD m THE 
FI--lST INSTANCE BE INVOKED WI-TE..\! SEEKING SATISFAETION 
OF TIIE JUDGMENT AND NOT THi1.T OF THE NATIVE COMMISSIONER'S 
COURT. 

Per LUGG, Acting President. 

Appellant sued one Ngazana Htuli before the 
Chief's Court and was awarded a judgment, the details of 
which, however, are not given. 

Thereafter the Chief's messenger, acting under 
this judbfffient, attached four heam of cattle at Respondent's 
kraal and nine head at a:,_;.othsr la-aal. 

Respondent then instituted an action be:fore the 
Assistant Native Con~issioner,ESHOWE, by way of an ordinary 
summons~ foi' the release of these four head. It was admitted ­
th:t t th1s attachment was made without previous demand having 
been made of the original defendant, and that the cattle 
v1ers attached at Respondent's kraal during his absence. The 
Comrnissioner, in supporting Respondent's claim, held, on 
these facts and without taking evidence, that the proceedings 
were irregular. He ordered the release of these four head 
nnd the other nine as well, citing the case of Ca.luza v~. 
:.,::;·ongwana 1930 N. P.D. 157 ~n support o:f his decision. 

The grounds of appeal allege that the proceedings __ , 
should have been by way of interpleader srumnons and not 
by ordinary summons; that evidence should have been led and 
that the order should have been confined to the four head 
of cattle only and not to the remaining nine which were not 
in issue. 

Proceedings of this nature are governed by Rule 
1 of the Rules of the Cour ts of Native Chiefs Ylhich reads 
as follows:- "The nroc eliure in connection with the trial 
"of civil disputes bet'Neen natives before a chief under 
section twelve of Act No. 38 of 1927, and the execution 
of the judgments of the said chief, shall be in accor dance 
with the recognized customs and laws of the tribe to which. 
such chief has been appointed or in respect of which he 
has been recognised." 

This Rule does not provide for interpleader 
actions in the same way as Rule 36 of the Rules for Native 
Commissioners' Courts. It will therefore be seen that the 
Applicant cannot be supported in regard to his contention 
that the proceedings should have been by way of interpleader. 
but on his oti1er grounds of appeal he must succeed. 

We are of opinion that the correct procedure 
was for Respondent to have applied to his Chief for relief 
in accordance with Native Law as indicated in Rule 1 above­
quoted and not to have invoked the assistanc e of the Native 
Commdssioner's Court. If he failed to get redress from his 
Chief it would then have been competent for him to have 
taken the matter in appeal before the Native Commissioner. 
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This vie','! is in acc0rdanc e with t he decision 
in case Ngulube Cele vs. Ng:qtuno Cele 1929 N. A. c. (N. & T) -
ll'-· t r·9:'0:J.,ted - whe::."ein G.n order by a Native Conrrnis sion er 
L 1 s i.:~ilar· circm~1stances VUlS set aside. 

The a ppeal is accordingly sustained and the pro­
ceed j_ngs in the loYJer Court set aside with costs • 

DURE/uJ. 
P:r8sicicnt, 

.Q/1Q,T 1K' . 19 . 

ELIJ.l-iH UMLAW vs. P:t-ITLLIP SIKAKLlli"E & 23 OTHERS 

26th October, 1938 . Before }-T. C. Lugg, Acting 
E .. N. Braatvedt and B • .J . l\.1artin , rv:embe:-s of Court. 

NI;.TI ~E ltPPEA.L CASES - Contract - Verbal agreement - Exceptions.- ·· 
if.!i s~j o inder. 

Stanger. 

(1) 

(2) 

(3) 

An appeal :fro1,1 tJ1e Court of Native Com.:nis sio er, 

THt\ T W:E-JEPJ::: A JUDGMENT D .-~ TER..\IIINES LIABILI?f WITHOUT 
AWARDING A SPECIFIC AMOUNT, TEE FAILUHE TO MP..KE A 
SPECIIiliC AV}.J\?..D IS NO BAR TO BRINGING THE I\lAT'TER IN. 
APPEAL. 
THAT l!f EllE HO PREJUDICE HAS BEEN SUFFERED, TEE 
C .. LLll~G UPON OF D~FEIJDANT TO GIVE EVIDENCE 
IUllv1EDIATEIJY AFTER PLAINTIFF, DESPITE THE FORMER'S 
OBJEC'l,ION, IS NOT A G()QD GROilliD OF APPEAL. 
THAT A PLEA 0 P MISJOI~TDER CAN.NOT BE UPHELD WHERE 
PL..t\INTIFli.,S ARI~ SHE'.'iN TO HAVE DEALT COLLECTIVELY, 
l'J~l) I;OT INDIVIDUALLY , WITH DEFIDJDANT. 

This is an a>Jueal from the decis i on of the 
Ass is t~.nt Na.ti ve Co.rr1miss'ionel' , Stanger, before \'!l'.0m twenty-:four 
out of thirty purchasers of the f arm Subdivisicn b e. of 
Prospect jointly sued tl1e vendor thereof (A._)pellant) for the 
sum of £i72.o. o . alleg ecl. to have be en collr:; c ted by the latter 
as rent frorn tenants on the property subsequent to its sale to· 
Respondents. The c lain1 ·.Ls o.:.1sed on an alleged verb.:1l 
ag reement entered into subs equent t o the saleo 

The record discloses tha t in the early stages of 
the c ase much delay was occas i oned by exceptions and argu:~wnts 
o·tl :!.JO ints which in many in~3tances were not relevunt t o the ·j nr~uc,. 
Of the sever al e<:ceptions taken the one in respect of jurisd.~ .• ·­
tion has been ~vi thdravm , it havin.g been accepted that a N"at.:l -_re 
exem1)tecl from Hative J..~aw is subject t o the jurisdiction of "LhP­
Nntive Comnlissioner ' s Court. It is also acknowlr~dged that the 
subject u1atter of the pr (:~s ent clt-:dm is one t o which Common 
I...a.vr should be apillied. 

After the Plaintiff8 had c<Alled one witness, 
App ell.:tnt •;A;-o_s c a lled upon t o ·ple:}d to the P.UP1rnOll.G, and he 
denied lial>ility; but in doin~ oo, stat;d ·Ll1,ti,. hi?. had 
bc~~n authoris ed by- Respundents to co~~-.J. ..:•! ~ ·. • r·•. ~-l\.c ·f·)r his 
o·vv:n benefit. At a :!.ut er st..J.ge in ti1c J?i'CC88(..i.rJ.·~-) J.t \l'"cJf~ 
agreed that the Court s houl d confine i taelf' to t ne question 
of' Appellant 1 s liability , leaving it to the p.:-trtie s to settle 
later the amount payable to the Respondents should the f inding 
be in their f a vour. After three witnesses for t.."l1e Respondents 

1 rod ••• 
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lv'.d ~!. •jn e7idence, their Counsel requested that Defendant 
sho1.1:td LOi"' b e called in ord.er tl"J.O.t the issues might be more 
readil: c ?.scertained . Objection v&Jas taJcen to this course but 
it "~1it..1.r. ove:,:·r-, :.leC:i. and A})pe1lant 1 s evidence recorded. This 
ruli11::, i'oi'. ,•s o:"le of t.:he grounds of appeal and will be dealt 
Vlith l ~:tter. Ap_~el!.aT.~.t. was found liable f'or rents with costs, 
but in terms of the agreertlent come to betv'leen the parties 
during the hearing a:.1d to which reference has already b et::n 
made, no specific awa.r·d nas set out in the judgrnent. 

Mr. Car1.ey took a ~n·elimina.ry objection to the appeal 
being heard on the grotmds t-hat as no specific amount had been 
muarded the matter~ could not be heard. The ansvler to this 
q_1~es·t ion depends on the terms of t11e verbal a .rtreement on which ·· · 
tl1e action is based, and also on tne constr"Llction to be placed · 
o~·1 c~ect,ion l.S of Act 38/1927 o ~ehis section gives this Court 
p~v~ er t o review , set aside, amend or correct any order, judg­
Gl en·'.:, or p::.-·oceeding of a Native Commissioner 1 s Court and we 

'I 

·'· 

" t 

a~t·e of opinion that the te.rm "order" occ"Urring in this sectio!! 
include s an order such as the one an6.er notice. The finding 
of the :Na tive Cor::uissione :."' was in accordance with the expre~s ... 
er_\ "~:J iD~.1 of the parties, and by t...his they were bound; and it 
sec·~·:: t:,o us that it vvas quite competent for the dissatisfied 
~'i:J.J:' t~- to cX)•)eal to this Court otherwise he would have been 
left- ,~,-it:llotlt mea.."1s of' redress. We are therefore unable to 
sup::_)ort 1'.~.: .... Caney' s exception. 

1 
'l 
.I 

Or:. tD.c question as to whether the Native Commission- · ~ 
~' er was correct in calling upon the Appellant to give evidence 

before Respondents has closed their case, it should be s-::,:J.ted 
tha.t it was customary under the old rules in force i :-_ 1\=.-l::.nl 
to call apon each party to give his evidence befor e proceeding ~-~ 
"·Tith the examination of v1itnesses in order to enable the Court ?t· 

:~ to ascertain the points in issue and to :facil itate the trial; , 
and there is much to be said in ~avour of' this procedure. It 
tended, especially in those cases where no pleadings were 
filed, to clarify the issue and shorten proceedings. 1ne , ... 
p~esent ~Jles do not provide for such procedure, but althougJ1 
tb.ey are silent, there is nothing in them direct.ly prohobiting 
t he cou:::·se followed by the native Commissioner in this case . 
~\lthough objection was taken, it has not in a..."'ly way been shovm 
that the defence v:as prejuC:iced by it, and in the absence of' ,..~ 
s·uch prejudice, we are not prepared to interfere. It 1 iS r ccos"-'.- .t 

:r~ire0. , hcv.rever , t he.t t here may be cases where such a method 
D(i6ht prove prejudicial, but it is largely a matter dependent 
on ths merits of' each case and should be in the discretion of' 
the p:·e2. i d.ing officer. 

Misjoinder forms another ground of this appeal, ft 
bei1~ coLtended that each Plaintiff should have sued the . 
Defendant in6.ivi dua2.ly and not collectively as they have done. ,.~·· 
In dealing witn t his point it is necessary to cons idor vrhet.h0.~ :' 
the alleged verbal agreement between the pe.r-t.ies bro·L"r~ht 
about such a con1'11Unity of interest as to entitle Rcnpv~ . .i~ nts 
to sue Appellant ~icintly in one and the s ame ac-'::.ion. In ott"L' 
opinion the an m~ 2r to this question i s to be four.d mainly in 

.J the evidence of the Appal1.;...'1t hj..mself. Hi."3 pJ. e:1 is t.h~t ho 
was authorised by the Respondents to c ollr: ~·t. and. u~Je t.tle re::t'3 
for h1.'1lself. we also find the fcllmviru.J p:...P, 8:J.C·8 S h1 his ev::i.d­
ence: "That the question (about the ::-sr:t G) ':.;a~; c'ii cr:nco~d ·L[l.e .. · 
C:.o.y ·vre signed the agreement. We ag1 .. ced :.·hat I s:t.:.~,J~:J~. collc·ct,'-·-:-;;~ 
the rent on my behalf. After signing the . . agroe.u:ent. tr.Le 
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.. ')1ai:1t iff' ou:i:'clw.sers ini'orraed me that J .A. Cele would be their 
mouth)iece_, in tra11sactions". The word "transactions" here 
earl ol:ly refer to the rent because a written agreement which 
had already been signed had reference to the purchase of the 
land. The ~tespondents deny that they dealt individually vrith 
Appellant in respect of' the rent, and we can draw but one 
inferenc e f':com the evidence just quoted and that is, that the 
purchasers, in authorising Appellant to collect the rents did 
so in their collective capacity and not individually. We have 
no hesitation, therefore, in holding that the Native Commis­
sioner was correct in overruling tne exception o"f misjoinder. 

Vlhen v1e come to revievr the evidence as a whole we 
find that the record has been burdened with lengthy details 
of legal argument which seem to have obscured the main issues, 
but that there is sufficient evidence on record to support the ­
Conmdssioner' s finding. Ovvnership to the property having 
passed to the pt~chasers all rents accruing thereafter would, 
in the absence of' any special agreement to the contrary, 
:::1aturally belong to the Respondents, so that the onus is upon 
t.~)pellant to prove that he is legally entitled to them • 

. /\.part, ho~.vever, from a bald statement that he was 
c..ut£1orised to collect the rents :for himself', he has advanced 
n o ::;rounds in support of his claim, nor has it been shown why 
the pu:cchasers should have been so generously disposed towards 
11im. It is not suggested that any consideration passed, ex­
cept that \'le are led to understand from one of the Respondents 
·that Appellant was to be allowed something for collecting the 
rents but that the amount vvas not fixed. It is only reasonable 
that he should have been allowed something for this work but 

_..--- - there is nothing to indicate that the Appellrolt rendered any 
other services for which substantial payment might be expected. 

We have been advised during the course of the 
present hearj_ng that the parties have now agreed that in the 
event of the t~ative Commissioner's decision being sustained 
by this Court, the amount collected as rent is to be taken 
c1s ·being £168.12.6. and not £172.o.o. as o.ri.g.inally_....claimed . .... 

Much significance has been attached to a paragraph 
:s.)pearing in a letter written by the secretary, J.A. Cele to 
.·r.l:;>_pe llant which has been put in marked uL" in which the fol­
lowing passage occurs: "Yet it is not clear what hindered you _ .. 
so much seeing tha t we allowed you to pick up for yourself . 
·~. ·:-~·12.tevcr was paid as rent by those who have built on the farm, 
·~..he:-- ef oJ."'C do y ou not t.hink you could put together what you get 
f~c .:-_- t:1em \V i th our rent and finish up the claim of the 
chilcir·en fo~ the 56 acres. 11 'l'his Court is not in a position 
to off er any explanation on this point because no attempt was 
ma&e to clea r the matter up in the lower Court, but it may . 
have ref9rence to the allowance which Appellant was to receive­
for collectirl£S the r ents , but this is pure conjecture· 
However, the general tone of this and other letters from Cele 
has raised considerable doubt in our Ininds as to his bona 
fides - as to whether he was not running with the l: t:>.rc and 
hunting with the houndG - so that we are not prepared to 
attach much importance to the passage. Ha d Appe llant wished 
t.o establish his claim he should have had little difficulty in' 

// bri~~ing forward evidence in support of it. 

We are therefore not prepared to interfere, and the 
f'indL~g o"f the Native Commissioner will be confirmed and the 
appeal dismissed with costs, but the judgment of the lower 
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·court will be amended to one fo:-.:"' J1esponrlents (Plaintit'fs) for 
the sum of £168.l2o6. 8Jld cos·i·.s . 

.Q~ NQ. 20. 

IJ1/.l.£TJK1JZA MOI1I:F'E VS. MAIVrSATYANE MOLIFE. 

DTJRB::~.N . 3rd ~·~ove..rriber-, 192·2 . B~fore H.c . Lugg, Acting 
P:cs2lC.ent, E ·1'j • Brao.tvedt and B. W. l!ar·ti~ , Members o'f Court. 

-~:·.TDIE APPEAL CASES - Defamation - Wives of the same husband. 

H'qutu. 
An appeal from the Court of Native Commissioner, 

UNDER N..A..TIVE LAW AN ACTION FOR DEFMIATION BZTV!EEN 
WD!ES OF THE SAME IIUSBAND AMOUN~J:IS TO AN Jl..BST.JPXITY II''AS:vru2E Pu,_q._ .. 
BEING MINORS, 11IEY MUST BOTH BE ASSISTED BY THE S!~./1E P:srt...:ON. 

The parties to this action a:-e both '\'lives o-r Chief 
Isaac Molife of the Hl,lbi t2·:.~lie of Basuto s living in r'Tqutu 
District, Zululand, A:ppella."1t being one of his junior wives 
~d Re~pondent his chief wi:fe; the latter however li7es .. apart .... 
Il'·om hm. 

Appellant sued Respondent bef'ort~ the Native Commi~­
sioner for £30 damages for alleged defamation of Character by 
havi..1g ·referred to her as an inyatei or concubine. The com­
missioner found, hovrever, that the word nyatsi was not de:fru:'.n.­
tory and merely meant the ·~~Q1!!'ed Oil~., and awarded judgment 
in Respondent 's favour wftn costs . This decision is nov; appE:!a.1 
r~c1 against as a whole but no specific grormds are set out, thfl 
·,'-:::·ties not having been represented by Counsel in the lower 
C\;urt. · 

From the record we are led to ur-uerst~d that Appel­
land was assisted by her husband and Respvnd.ent by one AJ.:fre9.._; 
Molife. VTho Alfred Molife is , and what au tl1ority he-had~ if' 
any, -f-ov L.~ring j_-n the case in view of the vroJ..Uanl s guardia-n. 
be ing her husband-,-Js ~~t clear. · 

According to Ne_ti ve law both women are minors subject. 
to the control and author:i~y of t:·. cd r hu~bo.nd, and. incapable 
of owning property . Sttch '.Jei..'Tlg ·L.1lc ~asc ne lther would be . 
capable of satisfying a judgJJent unless assisted by the hush.".nd 
and he could only do so from his own personal property as the 
appropriation of house pr-operty attaching to eit.her house . 
would mean the eru-ich'Uent of one house at the expense of nnc;:-r..z'!. 
i'J.l".l property so used would create a liability for it.s rct'l'!.r:lv 

The institution of these proceedings therefore 
amoUJ.!ts to an absurdity . It is the :first case oi .. its }~ind t1u·:: 
has c o:ne within our experience and reflects no credit on Chir;f. 
Isaa.c Molife whose duty it is to 1-'::eep his kraal a:f.fairs in 
o~der and to discourage litigation between members of h is o~~ 
household. It will be noticed that the chief wife is liv~ · 
apart from him and the whole case smacks of an attempt on h:la 
part to oust her from her position and to replace her with hia 
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younger favourite. 

The case s:-nou1:, :.. . ,Y.~. :.n.v 2 oecn allo~Ned to proceed 
at all. The position of a ill<:1.l"'l, i ed ivoma:n under Native J~w· is 
such thc-..t she and all the prO.P'3rty att,acb.ing to her house is 
regarded as belongin.r~ to her husba.11d. Consequently she is 
J.eniecl. all remedies Jn respect of civil vYrongs coEu1litt.ed on 
11er by a .fellow vrife as the latter is incapable of' satisf'yir.J' 
any e.vrar'd that wight be mad.e against her. lieP only remedy 
w~uld be to invoke the pretection of the criminal courts if th0 
act complained of v;as suff:Lciently serious to justify such a 
course. 

It is not unusual for a kraal head to appropriate 
nnc\ slaughter a goat or a beast, from the offending v1ife 's 
.'. ic:.:we o.r even to use one of l1is ov:rr.. for the purpose of making 
peace betv1een his two wives. 

Chapter VIII of the Native Code o:f 18Sl although not. 
applicable to Zululru1d correctly reflects the personal status 
of Native women in these 1natters, and the cases cited at page 
55 o:e ;ahitfield' s Native Law o:f South Africa also serve as a 
useful &,ruide. 

The appeal v:ill 1::8 disi':icsecl Vii th costs. 

CASE NO~ 21. 

~ULOHGAPANTlH.I~ ZULU VS. MZITSHANA MNCWANGO. 

DURBAN"· 3rd November, 1932. Before H.C. Lugg, Acting Presi--, __ 
dent , B.\.,r . Martin and E.s. Fyrel, I~~embers of Court. 

· · .' ~Tv"'l~ AP?Ei~.L CASES - Recusation - Criminal record - evidence -
~ .. :::es.sive dm::!ages. 

WHERE A HATIVE COLn'.HSSIO~~R HP.S NO PERSONAL INTEREST-­
D.if T:f-t:E MATTER, HE IS JUSTI}l'IZD IH REFUSII,;G TO P.ECUSE HIJ\1SELF 
FROM EEARING A CIVIL CAUSE },OUNDED ON A CRI:.1INP~ P:tOSECUl,lON 
IH \V~IICH HE HAD PREVIOUSLY COJ\TVICTED ONE OJ:i, TM PARTIES OF A-.1\f 
OFFENCE AGAINST THE OTHER· 

Resoondent cla:iJned £100 from Appcllar..t as darnages :for 
,assault, and vias awarde d £40 and costs by t:he Kative Commis­
sioner, Nongoma. 

The evidence discloses that Respondent vras the victim 
of a very serious assault as the result o:f which his leg end: 
arm were braken in several places by Appellant with an iron bc:.r .... 
He also received a number of other injuries, was rendered un-­
consc ions, confined to his bed :for five months and is novr j n ­
capaci tated for life •:b'o1· this of'f€nc e &·· ellant Wcl.S- convicted by 
t he scune Cormnissioner and sentenced to .Lsix months imprisonment 
with hard labour. 

The Cormnissioner vras asJ:ed to recuse himself because 
o:C having already tried the cri;ninal c a se, but this he refused 
to do, and t1"1is forms one of t.J.;e ?I'ou.n.C.s o:f appea~ • Th~ other 
main grounds are that·the Comm.J.ssJ..o::a.er was wrong l.n adnutting 
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··. e : ·eco:-.:'d of the criminal case and that the damages awarded 
- .;:~ excessi'tJe. 

None of the ant_"l-J.o:r·i tJes cit,ecl in support of 
recusation cru1 be regarded a s p<:~.rallel vrit.h the present 
case o The Native Co:nmissio:1er declar·es in hi s reasons 
that he v~as not bins sed or prejudiced in auy way , al'1d in this 
he is fully supported by the award he gave which in the 
circumstances indicate ve:ry plainly that far f.-rom beiP..g 
excessive, he erred, if at all, on the siue of leniencyo 
There is nothing to inCiic :=ttc froE1 -t..he proce9dings tffit the 
Native Connnissioner couJ.6. l·· '"e i1.:ui a1.1y d:l.rect or in5.ir·ect 
interest, and the circumst.~1ces are such that if' this Court 
v.rere to uphold the contention now advanced it v.rould mean 
that no Hagistrate or lrative Conunissioner could hereafter 
adj udico.te in ax1y civil claim arising out of a criminal case 
previously tried by him~ 

rrhe attitude to be adopted by a Magistrate or a 
native Corrnnissioner tn a case such as this is \vell illustrated 
in Schonken vs o Assistant ;.;1agistrate, Pretoria, 1916 T .P .D. 
2 r)g citBd in "Co:asolida.teL Standing Circular Instructionstt 
-1 ~' -!ned by the Department of Jus~ :i-ce and to be fol.Uld rmder 

:, hea.cling I.ia,gistrates at page 10 , and it seems to us that 
'· .. ~ Native CcrOLrJ.issioner in exercising his judicial discretion. 
in ref\.lsing to recuse himself co:aformed to the dictum..J.aid 
dovm in this case • 

With res ard to the second g-.c-ound, all that 
happened was that the Clerk o:f the CotU't in giving evidence 
referred to the jacket of the criminal case on which vrcis 
recordeq t..'l).e nature of the offence, verdict, SG:i.'1tcnce and 
date of conviction of ' .. ppellant, but none of the evidence 
taken at the trial was 8.(i~dtt~ed ; and as t:1ere vra.s nothing 
irregular in this proce0ure this grom1d must also fail~ as 
also must the third ground as t11e award was not excessJ.ve o 

The appeal will therefore be dismissed with.... cos.:t~...., 

CASE HO. 22. 

~TTEEW GWAIAr:;A VS~HANNA GWALATA~ 

PP~TORIA~ 6th December, 1932 . Before HoC. Lugg~~,_~· 
H? Rogers and J.C. Yeats, Members of Court . 

NATIVE APPEAL Ch.S~S - Christian marriage fo llowed by 
custo:mary union - Division o:f property based on agreement -
Amendment o:f summons. 

WHERE A LEGAL MARRIAGE SUBSISTS, A SUBSE~UEllT 
CUSTOMARY UNION EHTEHED INTO BY ONE OF THE SPOUSES CAN 
CON~R NO MARITAL RIGLTd , "1~1T THE EXISTEI~CE OF TIE CIVIL , 
MARHI.L.GE IS NO BAR TO AlT ACTION BY TEE IN.NOCEE~ P. ~RTNER ,FOR-··-· -
THE R:!:COVERY OF Al\f£ ASSETS OR EXPENDITUTtE CuirrrRIBUTED Oh 
I HGlJRHED IN COI,ThTECTION \JITH THE CUSTOr'l~J1Y UlJION., 

Respondent sued Appellant be:fore the !-' .. nsi~~t::mt 
Native Cormnissi.oner , Johannesburg, for a divorce O!l t n.c 
grow1..ds, as set out in the summons in its original f'orm , 
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o:f adulter·y alleged to have been committed with a wom:m 
named Sophie Mbelekwan-'3. i n ,_·:c to-ner, 1931, and for the 
div:l s ion of the joint esta t 2 , j.._,~ et <>ts. ; . 

At the trial, and be.~·(,J.'e Appellant vias called , 
upon to plead, the swnmons w~~ s a 11e1lded on the application , 
of Respondent by the deletion of t:~1e c Jause alleging adultery , 
and by the inclusion of a c lrdm to hav e tbe custO!Ik'"ti'Y union ~ 
declared null and voiq ab ini tio on t he grounC:s of' having · 
been contracted during the subsistence of a Cbristian 

:marriage between the Appellant and a woman n..-=tmed Esther, 
and for the division of the joint estate in terms of an 
_agreement come to by the parties in October 1929 ox· tharea.bou.t&o. 

. Appellant a:i .t~~ c· 1·<. unrepresented at the time . 
' objected, but his objection was overruled and the amendmentS ' · . . 

made according~. The reasons for his objecting have not ·:.· .: ~-
been recorded. : •=. 

Respondent alleged she ha.d contracted the customary ~ :; 
union with Appellant in 1929 without being aware that _he ms : .: 

0 
already married by Christian rites. Appellant on the other ... _::

0 

.. 

band denied having contracted such a union or that an agree• · >:,;:­
ment was entered into betv1cen them for an equal division of ."i :.r 
the proceeds of a house, v1hich vas the real matter in issue, :: ·~~;.· 
but \Jhich has been described in the sunmons as the joint esta~ 

. ~ . ~ . . 
The Cormnissioner found in favour of Respondent 

and granted an order declaring the customs.ry union null and 
void ab initio with division of the property as prayed and 
coste?. 

0 

!· ~ 
I ::.:· 

.. ~ ... 

2: 
Against this decision appeal has been brought,on 

the following groundsl• 
;:·: .. . 

"(1) That the judgment is against the evidence and .~ ;- ~ · 
"that the judgment is against the weight of evidence and . · 
"is bad in law. ~ 

11 {2) That the Acting Assistant Native COnmissioner 
"erred in granting an amendment of the snrrnnons in that:• 

. •, 
. ~ 

..: '• 

' 

,. .... 
n (a) He had no power to aroond. the said summons, . :· 

"nor had he power to declare the customary · ..-.; 
"union between Plaintiff and Defendant as .. . : 
nvoid ab initia' such a declaration being ~ 
"bad in :taw an beyond the scope of the _ ... 
"Acting Assistant Native Commisaioner 1 s . · · 
"powers. 

n (b) The said amendment prejudiced the Defenrlm* 
"and introduced an entirely ne~ 
ttaction. 

\\ "(3) Tba t in view of Defendant 1 s prior Civil. Marriage -
"the Court was incompetent to diasol.ve the said customary 
"union as samde does not confer any ~ight&--.and....is--void · 
"ab initio. 

{ 
n (4) 'rhat the Court had no power to order a division 

"of the joipt estate in tha.tz-
\ . 
"-(a.) No joint e sta te.-.wa&--creat ..by--the said 

.. ·. ~ma.ry,~n. -.. 



\, 
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11 (b) That tu.1.e alleged agree1:1ent between 
uPlaintif'f and Defendant was if proved: 

11 (i) Contra bonos mores. 
H(ii) Incapable of conferring any real 

"rights in vievv of the said Civil 
11Llarriag e. 

n {5) That the onus of p:coving any such agreer.Jent 
11 as referred to in clause (4) hereof, was on the Plaintiff 
nand that the Plaintiff has f s.iled to discharge sarue. 

11 (6) That such alleged agTeement is not based on 
"any consideration knm:m in law and is either illegal 
"and/or invalid and/or void. 

11 (7) That "tv~·mtever rights are cla.imed by i?laintiff 
11 are not consequenti.2~l on the customary union and the 
"evidence adduced b~r PLLi ilt,iff to support her claim did 
11 not justify the J'.cting .'~ ssistant Native Comrnissioner in 
11 his finding". 

Objection has been taken under Rule 19 of the Rules 
of' this Court to clauses 1, 2, 3, 4 and 6 of these gTouncl.s, 
viz: that the first ground, in that the words "bad in lau11 

bein~ ambiguous, did not conform to the requirements of rule 
lO(bJ of the Native Appeal Court Rules, and that the other 
grounds could not be advanced as they had not been raised in 
the Court be lo'.1. 

The objection to these clauses was overruled, the 
Oourt holding that the vr.ci t of appeal had to be considered as 
a whole, and as the grounds clearly indicated the legal aspect 
on which .~.ppellant relied, the objection must fall away; and 
with regard to the remainder, these could not be supported 
because tl1ere was a clear inference t.o be drawn from the rule 
cited that considerable latitude should be allowed to Native 
litigants who were not rep1 .. esented in the Court below. ~ s 
Appellant was not then represented it ·would have been q_uite 
competent for him to have simply alleged an appeal against the 
judgment ~s a tmole as provided by the rule and to have availed 
himself of every possible gl oWld at the hearing of the appeal,. 
and the f~ct th~i. t he had subsequently engaged c og..nsel did not 
debar him from setting out these grounds now embodied in the 
1;rrit. This Court intimated that any ground found to be 
irrelevo.nt ,:10uld be struck out. 

Coming to the appeal itself~ the first p oint we 
have been called upon to consider is the objection taken t o 
the amendinent of the surmnon s and r e f erred to in ground 2(a) 
of the writ. It has been contende d that the amendment went 
too far a nd was prejudicial i n th:tt it introduced a n entire ly 
new issue, but as has already bee n pointed out this amendment 
was rn.c'lde before '· ppellant was called upon to plead. The only 
prejudice that could possibly arise in these circumstance s 
v1ould have been due to his i na·o i l i t y to prepar e his d efenc e on 
the ne\'/ issue, which could be me t by an a.d j ournment, but t here 
was nothing on record to show tha t he applied to ha ve t he 
case adjourned. Being an ignorant Hative we are not unmindful 
of the fact that such a course may not hav e suggest ed i tsclf 
to him, but even so, the n ew issue still t urned on his personal 
conduct in which he would f igUl·e as the principal witn ess, 
and which, in so far as we are ::.. b l e t o judge , would not have 
involved any material variation f rom his orig inal line of 
defence. In the absence, ther efore , of eviden c e to show that 
the defence was prejudiced v1e are unable to say that the 
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Commissioner v1as wrong in [Sr3.ilting the arnenclJnent as he did 
under Rule 2? of his Rules. (See Blaine, p.l35). 

Regarding the third ground, the Con~issioner admits 
that the union was void ab initio, but contends that he was 
not barred from declaring it, so, arr1 draws a distinction 
between actions for nullit;r arising out of marriag§_§_ which 
have been expressly e::c} ' ,\,., e(~_ from h.:i. s cj urisaict ionoy section 
10 of the l:Tative Adr:.1in ::. . · .. : :. · 'i.l Ac t r·n( J. those arisin3 . out of 
customary unions. 

This section ;rovides that Native Commissioners (when 
constituted as such) have jurisdiction to try all civil cases 
:.J1d ma. tters except those e::cluded by the section 7 and 1. t 
follows th.:ttthe Comnissioner did not exceed his jurisdiction 
in declaring ~1e union a nullity. He was mere~ giving 
e:~pression to the let:>ral position as he found it and on which 
a decision Has required by· one or other of the parties. 

Section 9 of Act 9 of 1929 defines a customary union 
a.s li."ceaning trthe association of a man and a woman in con,j~aJ. 
l: '2.~-£ tionship according to Nat~ye Law and Custom ·,:vhere nether 
_-the man nor the woman is part:y to a .Jill."Qsisting marriage", and 
as the parties 'Here precluded from complying with this 
definition by reason of one of them having contracted a 
marria2;e it followed that the union subsequently entered into 
was v·oid for want of legality (Emma l~ilcwanaza & Another vs. 
Johannes Twala 1929 N,A.C. (N. & T.) 19). 

It follows also that no marital rights could flow 
from such a union, but :e o:· :-d.l this tJ1ere was nothing to pre­
vent Respondent from enfo:.:c ing the agreement for a division of 
the proceeds of the house if she could prove that it had 
been entered into, and provided the consideration on which 
the claim was based was not an immoral one. 

To deal ni th tl1e fourth ground, Respondent avers 
that she met and married Appellant by customary rites in 1929 ; 
that eight head of cattle comprised the lobolo, of which 
three head were actually paid to her brother Jeremiah, and 
that she had a child by Ar ·)ellant vrhich died. She also 
d ec l ar es that she assisted him ni th money and labour in 
~- 't,·i. 1.ding the house, but that she v1as unaware then that 
~---~-,e llant was a ma.rried man. On this evidence she is 
~ orroborated by her sister. 

Appellant called no witnesses, but it is on record 
that he had one to call. 

Respondent informs us that she subsequently discover-. 
ed that Appellant was cohabiting with another woman . They 
then quarrelled and separated but l ater they both \Jent to 
the Superintendent of the Locn. tion and before him agrcod 
to sell the house and to d :i.vide the proceeds equally be-
tween them. This agreement forms the basis of her whole 
claim. There is nothing in the evidence to suggest tha t it 
was based on an immoral consideration. 

From the se circumstances it Hill be seen that no 
joint estate Yras created, nor could any mar ital rights flow 
from it, and that the plea of contra bonos mores nrust fail 
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as thert:~ is no evidence to support such an allegation. 
o ·1.:Kls 5, 6 and 7 must likeY'lise fall away. 

Coming to t.'l1e facts Hhich are covered by the first 
ground of appeal, tuo G.ocuments mar!~ed ;... and B v1ere put in 
throuGh Respondent. They are ~}9lir:!c:tions submitted to the 
Locc.. tion authorities in co1111ection vlith Stand 1885-6? 
Klipspruit Location, on which was erected the house 1n dis­
pute. Both docwnents bear t11e signc. ture of Appellant, and 
were put in through Respondent who was present v1ith him, 
as she al;eges, \vhen they were made out. Appellant adro.i ts 
that he sJ.gned document A but denies lmov1ledge of d ocwnent 
B although it also purports to be ta· his signa ture. 

The Commissioner regards the evicJ.ence of A::-p£~llA,nt 
in regro'd to these docwnents as unsatisfactory and c2rt·xinly 
it is. 

The most im )ort.ant piece of evidence, h~Never, 
centres round the alleged agreement made before the 
Location Superintendent. The Native Commissioner states he 
did not call this witness because he did not consider his 
evidence necessary. He c. ccepted the evidence of' Respondent 
a--~ (". re:cused to believe Appel13.nt whom he describes as an 
, ; tis:.Cactory and evasive rii tness. He may have been right 
1. 1 t:1e attitude he adopted, nevertheless had the evidence 
~.n· the Superintendent been taken, - and it was available, -
it \!Ould have removed all doubts arrl definitely disposed 
of the case one way or the other. Its absence has created a 
dou· •. "Jt in the minds of this Court, and made it difficult :for 
us to cone to a satisfactory decision. 

Again there is nothing to shovv that Ap~; ellant 
(Defendant) had closed his case. On the contrary we are 
faced V'li th the fact that he had a witness whom he wished to 
be called. 

Being a Native and tmrepresented it nas incwnbent 
on the Commissioner to exercise particular care to see that 
he was afforded every opportunity of calling his witnesses 
fl.nd of presenting his side of the case, but there is nothing 
on record to show why the proceedings terminated at the 
stage they did. 

The ommission amounts to an irre~y· which calls 
for our intervention and must be rerm diea. 

The judgment \rill accordingly be set aside and the 
c se remitted for the evidence of the official from the 
Location Superintendent's office together with such other 
evidence as either party may vlish to adduce; and thereafter 
for the Native Conunissioner to give judgment in the light 
of such evidence. 

Costs of this appeal vdll be costs in the cause 
before the Native Commissioner. 
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IDll- i.i)HUL.~· ;_TSI VS. PH.l\.~JUEL & B:.2:r :iiO~IUV1TSI , 

PR~TORIA. 7th Dec~~ber, 1932. Before H.C.Lugg, President 
H. Ro::;ers and J.C. Yeats, Liembers of Cour·t. 

NATIVE APPSAL CAS:":S - :··T2.:.~ :.,"~e ;:~state - Claims against -
A&ninistrative and not judicial matter. 

An appeal. from the Court of the Additional Native 
Co~nissioner, Rustenburg. 

A DISPUTE OR 1JtJ;:.jTIOlT JRISlllG 01Jr OF THS i~r!ffi-TIS­
TRATION OR DISTRIBUTION 01? .AN' 3STATS ir.' LLIHG TO BE 
AD£:iilU3T~.ED ACCO~DIHG TO lt\TIVE Li\.'\1, OR ~.;HERE 'i'HE 
DECEAS"SD HtiD BEEN Y.. 11illRIED BY CHRISTIAN RITES AND DIED 
INTESTATE, MUST BE D3ALT liTH BY A NATIVE COMMISSION­
ER IN HIS ADt:IlTI~TRATIVE Cl'.PACI TY AND NOT BY 
JUDICIAL PROCE3!Dil~GS IN A NATI~ COAiU::J:SSIOh"ER' S 
COURT. 

This case has been brought on appeal f'rom the Court 
of tbe Additional Native Commissioner at Rustenburg before 
vrhom it was :in turn brought as an appeal from a judgment of 
the Court o:f Chief' A. IWabalane of the Baph:i.ring tribe at 
Ivlabaa.l stad. 

The ma.tter c ame before the Chief in the First instan:e 
in the form of an application by Ida Mohulatsi tl1e Appell­
ant, \'·Tho claimed to be the heir to the estate of her late 
father Joseph Lohulatsi, :for the delivery to her of the 
assets in that estate by her uncle Fanuel Mohulatsi in whose 
p ossession they were. The Chief then called the brothers 
of the late Joseph and the various members of the r:ohulatsi 
family before himself and the lekgotla and proceeded to ~ar 
and determine the issue. During the proc~edings certain 
claims were advanced against the estate by the respondents 
viz~ ~or £29.10. O, by Fanuel, a claim for £25 by Ben 
n.nd a claim to certain land by Nicodemus. 

The Chief ordered the a sserts in the estate to be 
handed over to Ida, and lessened the claims of respondents 
Nos. 2 and 3. He apparently dismissed Fanuel ' s claim as 
well, in spite o~ the fact that it ,,,Tas admitted by Ida that 
her l ute father owed Fanuel the sum of £10 . The exact 
purport of his judgment is so far as Fanuel was concerned is, 
however, not altogether clear. 

The Chief gave judgment on the 7th June, 1932, and 
an appeal to the Court of the Additional Native Comwissioner 
was noted on the 18th J11ly following, that is after the 
lapse of the period of thirty days prescribed under rule 
5 for Chiefs' Civil Courts. This point was no~howev~, 
raised in the Court of the A.d.di tional Native Commissioner, 
vrho proceeded to hear and determine tile various issues 
"de novo". 

Now it is quite clear that the matter as origina.lly 
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brought before the Chief nas a c1i~ ute or question arising 
out of the l~inistration or distribution of the estate 
of the late Joseph. 

Subsection (4) of .3ection twenty-~ee of the 
Native ..'\.dministration Act, Ho.38 of 1927, provides that: 

"Any dispute or c.:.uestion v1hich may arise out of the 
"administration or diDt,ribution of any estate in 
"accordance \'lith Native law s..~all be determined by the 
"Native ComrJissioner, or where there is no native conmis-
11 sioner by the Magistrate of the district in vthich the 
"deceased ordinarily resided, or in respect of immovable 
uproperty by the Native Commissioner or, where there is 
"no Native Commissioner, by the Magistrate of the district 
"where such property is situate, and every dicision of a 
"Native Commissioner or Magistrate tmder this section 
"shall be subject to an appe::tl to t.he Native Appeal 
"Court hereinbefore referred to, and the decision of such 
"Court shall, save as is provided in sections fourteen 

"and eighteen , be final." 

It will be noted that the subsection refers speci­
fically to the Native Commissioner and not to the Native 
Commissioner's Court whereas subsection (5) relating to 
claims and disputes arising out of the administration of 
any estate of a deceased Native 1 where any party to such 
a claim or dispute is not a Nat1ve, specifically provides 
that such shall be decided in an ordinary Cgqrt of competent 
jurisdiction. 

It seems clear, therefore, that "Native Commissioner" 
as used in subsection (4) means the Native Commissioner 
atJt.ing in his administrative capacity and not the court 
of tl1e Native Commissioner. 

This conclusion is placed beyond a doubt by the 
provisions of section 2(3) of the regulations for the 
administration of Native estates framed under section 
twenty-three of tl1e Act and published under Government 
Notice No .1664 of 1929, which lay dovvn that in the case 
of a dispute the Native Conm1issioner shall summon before 
him the parties concerned and such witnesses as ,he ma,y 
rngsider neces~y and shall summarily and without plead-

s determine e issue; and also by the special 
provision for appeals contained in the concluding portion 
of Section 23(4). 

It follows, thereforep that neither a Chief's 
Court nor a Native Comnlissioner's Court has jurisdiction 
to determine a matter v1hich falls 1:Ji thin the purview of 
subsection (4) of section twentx-three of the Native 
Administration Act. 

If, therefore Joseph ' s est a t e f ell to be ad­
Inin i s tered under Native La,,., t he Chie:r• s Court had no 
i urisdiction whatsoever t o deal VJith I da's application nor 
f or that matter did the Court of ~1e Additional Native 
Com .issioner. 

The ••••••• 
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The whole t r c?"·,\: of the record indicates that Joseph 's 
estate falls to :JP ;...:~·Lidst ·-"<>8d under Native lav1 though this 
is nowhere e:~pre s sly s hovm. This would, of course, be 
the case i~ during his lifetime Joseph did not contract a 
lawful marria.ge and if he died intestate. 

Assuming h oNever that he had been married accord-
ing t o Chf· :i.stian rites m1J. died intestate, the positi on wcul:l 
be t hat, in t erms of paragraph (b) of section t v1o of the 
regulations p ub lished under Government Notice No.l664 of 
1929 t he pro:)erty must de "~ rolve as if he had been a European 
a nd must jn ·,er! ~·~ ~-~ :> se''2. 1 ~ three of the regulations be 
ad>lin~_stcrecl u.Dde: · ·the su~)ervision of the Native · 
Co7 ~G~·:;_:-~ ·~:.o:nr.;r. • .. 'llo must a dr'1fnis tratively enquire into and 
d.e <:.. · •. -' '.:: e.:c1y d i spute or question whi ch may arise concern-
i ng the 2.1~LLLLn:i.stration and (Listribution of the estate. 

Eel' e .:l.go.in the jurisdiction of both the Chief's 
anc1 the :·Tc:~. :.ve Commis s ioner's Courts is definitely ousted. 

Asswni ng that Joseph died leaving a valid wi l l h is 
estate would, i n terr:1-s of subsection ( 9) of Secticn t;;;Ienty­
three of the Native A.(~i.lin istration Act No .38 of '.J.'.Y'}.7 ') as 
amended by section .§.?_Yf& of Act No. 9 of 1928 , f a ll to b e 
adrninistered and distribut2d in all respects in accordance 
with the Administration of Estates Act, No.24 of 1913, 
i.e. under the ordinary statutory law. In this case, 
again~ obviously the Chief \'rould have no jurisdiction to 
C:.ea l "~J.Ti th the matter seeing that a Chief's jurisd iction undEr 
sec tion t "velve of the Na tive Administration Act is re­
stricted to claims arising out of Native law and custom. 

Thus~ v1hatever were the circumstances as regards the 
late Joseph? i t i s cle r1r t hat the Chief had no jurisdiction 
to dea.l ·:·!i th ·t,he matter ; that the proceedings in his Court 
v.'ere enti re l y irregulfH' .~' nd that the Additional Native 
C onmi ssioner should simply have set them aside and then ta.l£1 
s t eps to d e termine the matter himself in his administrative 
capac i ty ? or in the event of its being ascertc.ined that 
Joseph had left a valid will to have reported the estate 
to t he 1\~s.ster of the Supreme Court. 

This Court accord ingly finds that the proce eding s in 
both the Chief's and the Additional Native Commissioner 's 
Courts were entire ly irregular and order s that they be se t 
asideo 

Under the c ircumstances, there will b e n o order a s to 
costs. 

CASE 24. I C(3l{~W) 40 . 

J Al:IES GOBA VS . JOHES MT\'JALO. 

PRETORIA . lOth December~ 1932 . Before H. C. Lugg, Presiden t, 
H. Rogers and J . C. Yeats, r.,rember s of Court . 
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NATIVE APPEAL CAS:s s - ne covery of money lent - Interest -
Prescription - Act 26~ 190:.: (T) - Application of common law . 
Illegality of contr•act. 

An appeal from the Court of Native Commissioner, 
Benoni. 

\'!HERE A LITIGAnT RESISTS A CLAIM F03:1 REPAY1J~NT OF A 
LO.A.N 1VITH INTEREST ON THE GROUND THAT INTERSST IS 
UNKNOWN TO NATIVE LAii/ ~ HE CANNOT THE:TIEAFTER SUCCESS­
FULLY APP~ /ll.: OIJ TEE GR OUND THAT THE DEBT IS PRE­
SCRIB:SD. 

Resp ondent claimed £6. and £1.5.8d. interest thereon, 
beinz b.s. l nnce of a loan of £8. made to Appellant in 1928 to 
secure h3_s rele c:. ce from a conviction under the Liquor Act. 

Appellant, who was unrepresented by counsel in the 
Court below? pleaded prescription or alternatively that the 
transaction vva.s illegal. 

The Native Com~issioner deferred his decision on 
the first poin t as he stD.se s? ~nending proof of demand 
.Q;uring 1930 and 1 931 as alleged in the summons", and over­
ruled the second exception for lack of precision. 

Mr. Franks, who has since appeared for Appellant, 
contends that as Sec. 12(b) of Act 26 7 1908 (T) provides 
that prescription may only be interrupted by an act amount­
ing to an admission of liability and not by f).emand~ the 
C Oi!1missioner 1 s ruling vras based on wrong premises. He has 
also dravm attention to the fact that there is nothing to 
j_ndic, ·.te in the r ecord tha t a definite ruling was eventual­
l y ._;:iven on this point. 

But this argument cannot find support. It is quite 
clf:,q l' f:L"'0!•1 the CornE1is sioner' s reasons that he based his 
j l, . -:-._ - .-.. ~ t cr.-~ the admissions as a lleg ed in the summons and as 
e ~.;-t_, , .. 1:~,,:; ~d b~r tJ~e ev idence, and not upon the f a ct that 
dena.t 1,~: · ·. , , :)een E1ade by He spondent for the recovery of the 
money Ci.ue to hJ.L1 o 

On the sec ond gr·ound it has been con t ended that 
Res ·/ondent was i nvolved i n the crimina l proc eedinrrs vrhich 
led. to AppellClnt 1 ~=\ cc,:nv:Lc tion under t he Liquor Act., but 
this alleg2.tion ha.s also been rejected by the Commissioner 
wl1o se conclus ions \Ve find are fully justified by the 
evidence. 

Mr. Franks has also advanced the f u:cther point that 
n.s int.:I'e3t is unknov,rn to native law thi s item should have 
be en disallmred as t here \Vas no stipul2. tion for its payment, 
and he has referred us to the case of Watruss and 1.!inter 
vs . Xoyeya 1923 E.D .C. 310; but in that case interest was 
claimed on al1 account rendered and not on a loan or c on­
tr :Jc t of MutQ11.!n as in the present case. 

But apart f rom this ? the eo ntention that interest 
·oe~-n~; U.LJ.~c1o1,m to Native Law, this item, in the absence of 
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an e): :n·e ;:.; ::-.; agreement for its payment, should have been 
C.isnlJ.o-'.:ed? i s also untenable, because Appellant in reply­
ing 011 ,;rescr:'- ~Jtion r:~. s one of his main grounds of appe a l -
a plea unknovrn to Na.tive law - at once placed the C·:tse 
Hithin the ambit of Common Law and precluded the 
applic tion of Native l aw quite apart from any other 
consider a tions. Having p leaded prescription under Common 
law he now atteapts under l\Ts.tive lav; to resist the claim 
for interest, but he cannot have it both v;ays. 

This being so, it fol_i_ows that the Conunon Law 
p:cinciple must apply that interest is claimable on a loan 7 
in t. he e.bsence o:f an agreement? from the d.~· .. te on vtlich 
the borrower is in mQra- (Maasdorp Vol.III 3rd Ed. p.l26). 

The cla.irn f or interest, calculated at the rate of 
six _per cent )er annum for a period of forty-three months 
·rrom F·2bruary? l? r~9, is the:r-'e fore recoverable. 

Tb.e a _p1Jeal v!il1 be dismis sed vri th costs. 








