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N~tJ.~ APPEAL COURT. 

NATAL _ANp TRANSVAAL DIVISION 

SELECTED JUDGMENTS. 

CASE NO. 1. 

!~J.XA NIAO?A VS . JACK llflAOBA. 

Pro.t,orj~_, Au::us t 21, 1930. Before E.T. Stubbs, President, 
C .n. f(:..~:::J..r:.e and C . N. !\Tanning , Members of the Native Appeal 
Court (Transvaal and Natal Division). 

NATIVE APPEAL CASES - Native Law and Custom - Guardianship -
Esta te of deceas ed brother - Gover1~ent Notice No. 1664/1929 
A~~inistration of Esta te - Locus standi in judicio of peregrinus. 

Appeal from the decis i on of the Native Commissioner, 
Krugersdorp. 

In t h i s matter the evidence disclosed that Respondent 
J ac k Iviaoba is a 1~osutho residing at Leribe in Basutoland and the 
survivi ng brother of one Charlie alias Daniel Maoba, who died at 
Krui';e ~, sdorp in February of t his year, and is survived by a widow 
nnc1 rninor childr en of the customary union entered into with her. 
Un.der Sesutho custom Respondent claims to be the natural guardian 
of his dec eased brother's estate, which includes the widow, 
chi ldren , and such loose assets as have been found to exist. Ow-ing 
to a dispute having arisen be t we en himself and the widow of his 
or o-c,he:r , Re sp ondent i nvoked the intervention of the Native 
Co~ . .i~.:\ c_,s i o:L16l" at Kr uger sdorp, in terms of the regulations published 
u:"J_(-:.e::' -~:overmn.ent Notice No.. 1664 dated the 20th September, 1929, 
:i~ rc:u~1ed u:::1der Secti on 23 of Act 38 of 1927. On the evidence 
adG.uce,-_ t:1e ~\7at ive Commissioner held that Respondent was the 
guarcdan of the sald estate according to Native Custom and 
entit led to "Lake the same over in trust until the heir is of age. 
Appeal i s brought on t he grounds that Respondent had no locus 
s t andi l n j udicio in the Native Appeal Court in that he was a 
p~r~g~inus domici l ed in Ba sutoland, and as such could not 
admlnlst er an estate in the Transvaal nor take the assets out of 
the Unim1 in the adrilini stration of such estate, and that assuming 
he had such a r i ght , t he r e was no guarantee as to what would 
become of t he mi nor heir outside the Union, and further, that _ 
under ?Jative Law and Custom and our Law the widow of the deceased 
must reElain in possess i on, and that the judgment was contra bonos 
:uores. 

Sect i on 23(4 ) of the Act (supra) makes it clear 
that in a di spute of this nature the test of competency both 
a s to the di sputaJlts themselves and the Nati ve Commissioner or 

Magistrate ••.. · 
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h-a :._ 5.>.)tr <l te to determine t he dispute is the district in which 
t he d8ceased ordinarily resided, that is to say, compet?ncy is 
net af~'e cte d by t he r esidence of Respondent in Basutoland 
ou·:-. s i de t he l. in ion , but i s determined by the place where 
Res)onJ ent's decea s ed brother ordinarily resided and where the 
cause of dispute a rose. Up to the time of his death he had 
resided for t welve years in the district of Krugersdorp in 
the Transvaal and there the dispute arose. 

The Native Co~nissioner in the course of the enquiry 
in which he gave the finding now appealed against, admitted 
in evidence three documents marked 'A', 'B' and 'C' given to 
~~k 1~aob~ by officials in Basutoland. 

Cne of the grounds of appeal is that the Native 
Commissioner had no right to admit these documents as they are 
secondary evidence (if evidence at all) and only primary 
evidence can be admitted. 

One of t he dcc uments objected to is a letter from 
an .n.ssistan t Corr!1!:i. s sione r in Basutoland addressed to the 
lra tive Comrli s sione r, Krugersdorp, introducing Jack IVlB.oba as 
t re br othGr of the deceased and stating that according to 
1Ja tive cus tom he is deemed to be the guardian of the family. 

Another is a permit from an Assistant Commissioner 
in Bas v. toland to allow Jack Iltaoba to introduce cattle into 
Basutoland. 

The third is a letter from Jack Ivlaoba 's Chief to the 
Assistant Commissioner, Leribe, asking for Jack Maoba to be 
given a letter "certifying that he comes from you and me to 
the Commissioner of where the deceased died, and (a letter) 
certifying that he (Jack Maoba) has the right to fetch these 
children and keep them". 

This is endorsed by the Assistant Commissioner to the 
Superintendent, Native Affairs Department 1 Johannesburg, 
"Referred to you. The details given above are correct to my 
knowledge". 

The proceedings in this matter are in the nature of 
an administrative enquiry and not judicial. Special provisioE 
is made under the regulations for the award of costs by the 
Native Commissioner in his discretion and for an appeal to l ie 
t o this Court against his finding. The parties should n o t be 
regarded as plaintiff and defendant (cf. Isaac Sodwele vs. 
Matshalaza and Mamdingezweni, 1929, N.A.C. (C. & 0.) 15 
Prentice-Hall R.22). 

In Government Notice No. 2257/1928 it was specifically 
stated (Regulation 3) that the procedure to be adopted in the s e 
enquiries should be that laid down in the Rules f Jr Courts of 
Native Commissioners. 

In the substituted Regulations published under 
Government Notice No. 1664/1929, that provision ha s not been 
re-embodied. A new provision has been made to the effect that 
in conducting any enquiry the Native Commissioner "may" impo~e 
an oath or solemn declaration upon any person whom he deems 1t 
necessary to examine, and shall summarily and without pleadings 

hear ..... .. 
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j'hcsG fa ctB ·taken together indicate that it was the 
intention of t he Le gisl a ture that these enquiries be 
conducted without such str ict compliance with the rules of 
procedure, relevancy and admissibility of evidence as is 
demanded in the conduct of ordinary civil or criminal trials. 

In an enquiry of this sort where the Native 
Commissioner acts in an administrative capacity, there is no 
reason why letters should not be admitted as evidence vouching 
for the identity and bona_fid~ of the applicant for the 
enquiry. 

In any event the admission of the documents does 
not appear to have caused any prejudice - the only statement 
of any relevancy contained in them being that ~ack N~Qba is 
the guardian of the estate. Jack Maoba stated on oath at 
the enquiry that he was the legal guardian and the Native 
Commissioner found this to be a correct statement of the 
position on the evidence before him. 

"The enquiry must be fair. and impartial and not 
depart from or violate the fundamental principles of Justice. 
There r:Jay possibly be cases where a wrong admission or 
exclusion of evidence may render the hearing unfair, or may 
amount to a disregard of a term of the statute, but the 
Court would then intervene because of the result, not because 
a rule of evidence had been disregarded". . (cf. Barlin vs. 
Cape Licensing Court 1924 A.D. 472 at p.480. Babner vs. 
S.A.R. & H. 1920 A.D. at p.598). 

The deceased, whose estate is the subject of this 
dispute, contracted a customary union with the appellant about 
the year l91C at Heilbron in the Crange Free State. 

He removed to and. thereafter died in Krugersdorp on 
the 11th February, l93C, leaving a widow or partner, the 
present appellant, two minor children and some movable 
property. 

It is common cause that the estate has to be 
administered under Native la.w and custom in terms of sub­
section (d) of paragraph 2, Government Notice No. 1664/19~8 . 

After taking evidence on oath from the interested 
parties the Native Commissioner gave a finding in the 
following terms: ... "That Jack Iviaoba is the guardian of the . 
Estate of the late Charlie or Daniel Maoba according to Nat1ve 
custom and that the property of the Estate in the Transvaal be 
taken over by him (Jack Maoba) in trust until the heir John 
Maoba is of age". 

Against this finding the appeal has been brought 
on the following grounds - the one as to admission of the 
documents from Basutaland. has been disposed of aovve. 

"(I) • • •.. • • 
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11 (1) T'hat thr~ re ~f)nnr,e:~ t 
in tJ ti {~ · .. ' · . · ,. ) ' 
Basut.o:la.::t·.: v1 l· e1e :,~e 

no locus standi in Judicio 
a ?e reg~inus domiciled in 
G\~'c)rn to reside. 

( 2) 'I'ho.t being such ?ere~r:i.~us he can.rrot administer an 
Estate in the Transva~l nor can he take the assets 
out of' the Union in the AcJ.;n:inistration of an Estate 
of the TransvRal Province and the Court had no right 
·~o r,·c:-.·-::o snch an order. That an Estate of the Union 
must ~e administe red in the Union. · 

(3) That even if the respondent otherwise had the right 
(which he has not) to take the Estate from the Union 
and allege to keep it in his possession in Basutoland 
until th~ heir attq ins the age of 21 years, there 
is no guarantee what would become of the Estate of 
the minor Heir outside the Union. 

(4) That under Native custom and our law the widow of 
the deceased must remain in possession with the 
children of the Estate in order that she will main­
tain herself and the said children from such Estate, 
especially as the said EGtate is comprised of stock, 
wagon, cart a:nd fu:·n iture, otherwise what is to 
be cmr.e of them ( t ~12 '.'i·).G ;an and children) ; 

(5) That letters and documents marked 'A', 'B' and 'C' 
had no right to be a dmitted as they are secondary 
evidence (if any evidence at all which the appellant 
denies) and only primary evidence can be admitted. 

(6) That the judgment is contra bonos mores, contrary to 
law and contrary to evidence." 

That a Peregrinus has no locus standi in judicio in 
the Courts of this Province is a novel doctrine which only 
needs to be stated to carry its own refutation. 

The Courts of the Union are open to everyone, 
perigrina as well as incola. 

The former may be orde~ed to give security for costs 
if so required before being allowed to proceed with an acti .. :m, 
but that in no way affects his capacity to demand justice in 
the Courts of the land. 

There is nothin~ to prevent a peregrinus from 
administering an £s t ate i ::-1 t hC) ':'ro.··;svaal because all persons~ 
male as we ll a3 ferrale , are con":t;·etc·:,t to be executors, excep t 
the Master of the Supreme Co urt.~ r:1 i uors and persons of full age 
who are themselves under guar·dian..sldp or curatorship (Sections ~-31 
and 113, Act 24/1913; Maasdorp '~ In.gtitutes of Cape Law" Vol~ I 
p. 238 5th Ed~), but if the ex2cutor, even if appointed by ~111 ~ 
happens to be or reside outs ide the Union the Master may reruse 
to grant letters of ad1:1inistration to him unti•l he finds 
sufficient security for his due and faithful administr~ti~n ~f 
the Estate and chooses domicilium citandi et executa11d1 w1th1n 
the Union (Section 32 Act 24/1913), and the finding of security 
is provided for in our Regulations. 

Even foreign letters of administration are of fo~~e 
and effect in the Union if certain formalities, such as ~e1ng 
signed and sealed by the Master, are complied with (Se~t1on 41 
Act 24/1913). 
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The Native Commis sioner in this matter made no 
order perndtting Jack Maoha to take the assets in this 
Estat(~ out of the Union, therefore that portion also of the 
ground of &~pe a l fa lls away. 

Ground ( ~-~ ) of appeal is answered in the preceding 
paragraph. 

Ground (4): The father of the deceased is dead. 
Under Native law therefore the deceased's eldest brother 
becomes the head of the house and guardian. 

He acts as a sort of Executor and administers 
the Estate in trust for the heir until he comes of age. 

When that event occurs he must hand over the 
Estate and account for his administration. On the evidence 
v1e see no reason to differ from the Native Commissioner 1 s 
finding that J a ck Ivlaoba is the legal guardian. 

The re is no provision in the Act or the Regulations 
f or t he j_ s;3ue of a writ or a warrant for enforcing the 
f i·E1 i1Y,. (cf . Isaac Sodwele vs. 1\:latshalaza and Mamdingezweni, 
19 29 1~ .""-.c. (C. & 0.) 15 Prentice-Hall R.22). 

All that the finding amounts to is a declaration 
as to who is entitled to administer the Estate in the. Transvaal 
and as such it is binding. 

This Court therefore must uphold the Native 
Commissioner's finding but although not disposed to interfere 
with the Respondent's rights as guardian we do not consider 
that it would be desirable in the interests of the Estate 
and the children that he should remove them from the Union. 

After all, the so-called rights are more or less 
confined to the cattle accruing when the girl gets married 
which in any case would devolve in accordance with Native 
law and custom. 

We therefore have decided to amplify the Native 
Commissioner's finding by adding thereto the following words ~-

". . . • . • subject to the sa id Jack Maoba obtaining from the 
Native Commissioner, Krugersdorp, a certificate in terms of 
Regulation 4(1), Government Notice No. 1664 of 1929 and 
furnishing security in terms of Regulation 4( 3) , Government 
Notice No. 1664 of 1929 in respect of all the estate 
property to the satisfaction of the said Native Commissioner .. r• 

The judgment as so amplified is upheld and the 
appeal dismissed with costs. 

CASE NO. 2 ••••• p., 
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Pretoria~ August 22, 1930. Before E.T. Stubbs, President 
c .H. Blaine and C . N. Ivianning ~ Members of the Niltive A}I.!.Je~l 
Court ( T:l:~ '-lnsvaal nnd N3.tal Division) • 

NATIVE APPbAL C .SEf3 - l\Tdtive Law and Custom - Damages for 
adbuction - LoboJ.o -.:~v1 b .~ c;a ch of N.;;;.ti ve Moral Code. 

An afl.t-'c~a l from t he decision of the Acting Native 
Comnissioncr at Kr·uge r·s dorp .. 

'·here the Plaintiff claimed du nages from Defendant 
in trw. t Defendant unlawfully harboured and lived with 
Plaintif~' ~: wife and caused her to lose affection for him. 
And '!':r~ei · e .1- t to:r·ney for Def endant claimed that if Plaintiff 
wanted dama:.;e s he should have claimed the lobolo cattle as 
the parties were married by Native custom. And where the 
Acting Native Commissioner awarded damages in favour of 
Plaintiff and fixed a reasonable amount. 

The Acting N2-. tive Commissioner only decided after 
the case for Respondent (Plaintiff in the Court below) was 
closed 7 under what principles of law the proceedings were 
being heard and it would have been more in keeping with the 
observations of this Court in the ca se of Jacob Ntsabelle 
vs. Jeremiah Poolo 1930 N.A.C. (T & N) had he announced his 
decision sooner, which was possible shortly after the 
evidence of Plaintiff conrrnenced . However, as was rightly 
decided, the case has to be dealt with under N2.tive law and 
custom but the summons nli._)1t have been drawn up to indica te 
more exactly on v;hat part of this s ystem the claim is based. 

This Court does not consider that in itself 
the harbouring by a Native of another's wife, -unless with 
immoral intention, - or that causing her to lose affection 
for her husband entitles the latter to compensation but since 
it is also alleged that Apr)ellant has been "unlawfully 
living with 11 Respondent's wife, a sufficient cause of action 
is disclosed and 7 until rebutted, such an act clearly points 
to adultery which in general Bantu L2.w is an actionable 
wrong and despite certain ambiguous sta tements by 
Respondent under cross-examination it is obvious from his 
evidence as a whole that he claims damages from the alleged 
wrongdoer vrhich would be his correct course to take before 
the question of lobolo need be discussed with anyone, if at 
all. 

The customary union between Respondent and Sophia 
had never been dissolved nor had Respondent repudia ted this 
woman and it is not shown that they had permanently separate d. 
Even if A~pellant did not in the first ins tance entice 
S?Pl;ia or: vvere ignorant of her position, by receiving and 
l~v~ng w~th her he took the risk of an action for damag es 
and, under original N~tive law, severe punishment besides. 
He could not absolve his liability by off ering to replace the 
~o~olo nor, as suggested by his attorney, by referring the 
~nJured husband to the woman's father or other lobolo-holder 
before making full reparation. 

As •••••••• o o • 





As loboJ.o constitutes a principal rite in a 
properly sanctioned tmion it is entirely separate Erom any 
question of damages Eor a breach of the Native moral code 
and in any event the payment of compensation does not break 
a customary union. 

In this case there is direct and corroborated 
evidence to show that A.:Jpellant cohabited with Respondent's 
wife and was seen in bed. with her several times. It is also 
clear tbat he kne iJJ quite well that the woman was Respondent's 
wife and even tl'..reatened him when endeavouring to get her back. 

No evidence at all has been given or called by 
Appellant who, moreover, admits in his plea that the woman 
is living with him in the same house. It is therefore 
difficult to follow the argument of Appellant 1 s attorney 
recorded at the close of Respondent's case, that as Ear as 
Appellant's living with the woman is concerned the evidence 
is utterly contradictory. This contention is again reEerred 
to in the grounds of appeal with other points 'N"v'itb' which, as 

·already indicated in the previous remarks, this Court do8s 
not agree. · 

The Acting N~tive Commissioner correctly awarded 
damages and fixed a reasonable amount. 

The appeal is dismissed with costs. 

Pretoria, August 25, 1930. BeEore E.T. Stubbs, President:~ 
C .H. Blaine .~ end C .N. Manning, Members of the Native Appeal 
Court (Transvaal and Natal Division). 

NATIVE APPEAL CASES - Defective summons - Exception - Power 
oE Chief to sue member oE tribe Eor liquidation oE tribal 
debts - Government Notice No.l384/1924 - Native Taxation 
and Development Act No.41/1925 - Exception upheld - Costs. 

An appeal Erom the decision oE the Native 
Commissioner, H~skraal. 

In the Court below Plaintiff claimed Erom DeEendant 
in his summons £17, being the balance oE Defendant's pro rata 
share of tbe purchase price and costs oE a certa in Earm due 
by Defendant to Plaintiff as Headman oE the tribe and eo­
purchasers oE the said Earm. 

Defendant's Attorney, being dissatisEied with t J1e 
particulars furnished to amplify the claim in the sun~ons :~ 
took exception to the sununons on the ground that it disclosed 
no cause of action and that no legal grounds were set out a s 
to how the Plaintiff could make his claim and that theref ore 

there 
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the:r·e ·w; .• s no cl .. d .:·l to meet. He further contended that 
Plaintiff in his c ~tpac i ty a.s Chief had no J:oc!:!§_standi, that 
a Chief could not sue a member of his tribe for a 
cont:L·ibution towards the liquidation of tribal debts as such 
contrit>u.tion is a levy and no levy can be imposed unless 
sa.Hc tioned by the Govc.;:cnor-General under statutory authority. 
The N,;. tive t.:(JJD.in is s ioner helc-=l. that the claim was sufficiently 
laid out in t he summons as amplified by the further 
particulars to enable the Defendant to know the action he had 
to meet and ordered the case to proceed, justifying the 
dismissal of the exception on the gr~:n;.nd that in Native 
Commissioners' Courts the rules make no nrovision for 
exceptions or objections. Appeal is brought against this 
decision. 

Respondent claims in his swnmons £17 being the 
balance of defendro1t's ££2_t-ata share of the purchase price 
and costs of the farm Wildebeestkuil 8 due by defendant 
as one of the eo-purchasers of the farm Wildebeestkuil. 

He states in his claim that he is headman of 
the Bakgatla-ba-Motcha fribe of Natives who have purchased 
portion "A" of th~ said fa.r-m . 

The Appellant's Attorneys, on behalf of Appellant 
af ter receipt of the surrunons wrote Respondent asking for 
further particulars, asking in1~£-~!!.e.:-

(a) Vfnether it is alleged tba. t the said farm was purchase d 
by the tribe or by the members individually and recei~.J~ 
ing the answer: "By the Tribe''. 

(b) upon what ground or cause of action do you as Chief 
claim from the defendant a share of the purchase 
price to which the reply was: 11 As Headman of the 
Executive Committee of Buyers duly authorised". 

(c) On what date the alleged purchase of portion "A'' of 
Wildebeestkuil took place? 
Reply: "Negotiations for purchase commenced during 
1925". 

(d) Do you claim to have paid the £17 on behalf of Simon 
Tsele? 
Reply: "Yes". 

Not being satisfied with the particulars the 
Attorn~ys wrote aga in asking for the legal ground or cause 
of ac tlon upon which Plaintiff alleged defendant owes him 
the money in his capacity as Chief. No reply was sent to this 
query. 

On the 12th June~ 1930, the matter came before the 
Assistant Na tive Commissioner for trial and the record shows 
tha t the su~ons was read. 

In answer to the summons Mr. Findlay, for the 
~efe~dant, took an exception to the summons on the ground that 
lt dlsclosed no cause of action and that no legal grounds are 
set out as to how the claim for £17 can be made and therefore 
there is no claim for him to meet. 

Further • o ••• (i} •• 
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Furtl1.er Mr. Findl ay contended that Plaintiff 
in .11~S ca.pucity a s Chief has n? lo.~~~-_g_:~anq._! ; tha~ a . 
Ch1.e1 ca1mot sue a memb ex• of ln s tr1.be for a cont r:..but1.on 
tmvards the liquid.at ion of t:r·i 1xJ. l debts as such contribution 
is a levy and no levy can be jrop osecl unless sanctioned by 
the Governor-GenertJ.l under.• s tatutor y authority. 

In th o p:r:•o GCli'I·J mc.:~.tt ;~: r there is no allegation 
tha t the .:unount c:l_;..r, :Ltn0d is a l evy and that it has been 
:lrnpo Ged by law. 

The Native Commissioner held that the claim was 
sufficiently laid out in the summons as amplified by the 
f'u:~:··thor p 'trticula:rs, to enable the Defendant to know the action 
he h wil to mo ot and orO.a:rod the case to proceed. 

It ie against this decision that the Defendant 
now appeals. 

Tha Na.tive Commissj.oner justifies his dismissal 
of the exception on two grounds: 

(1) That the rules of Native Commissioner's Courts make 
no provision tor exceptions or objections and that 
it is not incumbent on him to apply the provisions 
of the p:rocedUl"e applicable to a Magistrate's . 
Court which is merely a creature of statute as ~s a 
Native Commissioner's Court. 

(II) That i11 this c~~ sa the- summons in substance sets 
out o. ea 1so o't f.t c·~:L cn a11d contains sufficient 
information to en~ble Defendant to identify the claic~ 

The Rules (No.25) say that an action shall be 
commenced by the issue of a summons in the form prescribed 
setting forth in "concise terms the nature of the claim" etc .. 

It is true that no provision is made for 
exceptions or objections but it is a fundamental principle 
of all systems of jurisprudence that the Defendant shoul d 
know what case he has to meet. 

If, to the summons served upon him, the obvious 
and only answer that he co.n make is ",L.hav£..n~e tQ_!g§_e t.~ 
~~ ~ummons £is£lO~§.§_~....£§!~~-£f.....e£~.!.:l~:!iil", such an an~wer 
can-'Ieg!trma'tely be made UI1der Rule 86 (a).~nd whether J.t be 
called an exception or a plea it is a good answer to ~~e 
summons if it can be substantiated, as has already been held 
in this Court ( Cf'. Ma:ria Rankune vs. Hendrik Rankune 1 930 
N.A.C. (N & T)). 

Such an answer has been made and called an 
exception and dealt with as such in the Native Appeal Courts 
without comment e.g. see Wlll::C:).Jn Si-r:.f!.e vs. John Cetana 1929 
N.A.c. (C & 0) 14 Prentice.:&iJ.i-R2;-:cn:-vYh~ch an "exception'' 
was taken that the summons disc loncd no cause. of-action and 
Barne~t Ndingi v~Percy_}J;£~S~ 1989 N.A.C. (C & 0) 14 
Prent1.ce-Hall Rl4, in which an "exception" was t aken to a £1.§~ 
to the effect that it disclosed-no defence. 

The Native Conwissioner in the Court of fir st 
instance upheld the exception and gave judgment for the 
Plaintiff and his judgment was upheld by the Appeal Court . 

Ndevu ••• • • • • 
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h(.evu l.l'bolo V~i. Kwa.£a Mam:1.nui 1929 N eA. C. (C & 0) 
15 fl ::•crrL ic(;-· H~.~.l l Rl~ in which the Ap_Jeal Court held that 
t he l~ c.. .. t.~.ve Cr)ltJFd n s icmer 's Cvurt had rilJ'htlv uoheld an 

- 'I :)! - ~. p• t 1· I f. 1 I (I o ·~ ' , • ("\ , • (":\ ""':" •• 0 ...... ~ J,; • e..;~..ce1) 'J -Lon ,. ...•. , t J.e .,w i.i• . !J.i.1 ·:.> dJ...:..CJ..oscd. no Cu.Llse of actJ.on. 
J'ames :_:;ol(;~nvn VG . r,~_li: : ile Fo.La 1929 NoAeCc (C & 0) 
15 P~enti~e ·-Ht .. .ll I-ill ~nd R68 ~ Si.rnon Ngco~o & Ber:nz.rd Nyuswa 
vs. SteshJ. l\Jc;cobo 1929 N.A.c. (T & N) lb PrentJ.ce-Eall Rl5. 

The e:-~c ep t.i0j.1 taken in this case is merely 
the Defendant'~) a:n[j·v·Jer to the Plaintiff's c1a.im as required 
by Rule 26(a) r....nd if it ccn be substant::is.ted, disposes of 
the claim unless the claim is amended undc:t"' Rule 27. 

That brings us therefore to a consideration 
of the question wh5.0h is the or:·~ for decision in the 
ea se : ''Do ~~h§_~:lf:!.Q~§.-d.i~£1(~::_~ __ §:_£f41J.~§_£f_~£~~? '' 

The su.rnmons claims "£17 being the balance of 
your E.£.2._!:.9-l:§.. share of the purchase price and costs of the 
farm Wi.lc1ebe estl~~.1.,tl No.~j C.ue by you as one of the co­
purchc;Lsers". 

In answer to a request for further particulars 
Plaintiff stated that he claimed to have paid this amount on 
behaJ f of D~:fendant. 

TL.ere is not1rl :r.os to in.dicate under what circumsta~:.:x: : 
he paid on b(;l'J.alf of' Defc.rJ.dc.tnt - no allegation for instance 
that he paid it at his spcz,~Lal :t::.sta.nce and request nor is 
there any reason givsn to ·L1.dic a.te that he p'aid it in such 
circumstances as to en:::tble him to obtain a refund from 
Defendant. 

The Native Commissioner states in his reasons 
that the summons sta.tes that the Defendant is "a eo-purchaser 
and is in default with his :p_£.£_~at§; share of the cost of the 
farm". 

Prima facie on that the persori entitled to sue the 
Defendant for-hi s Qi:c -·r.:lt§l share of the pur-chase price is the 
seller of the farmo Ar' .. e)\C eption tha t t he summons discloses 
no cause of action rr.:--d ~;r:·; e. r 1n·e question of law on the 
contents of tJH? · .·-· :-; ; . ., . __ · :::.=-·1~:5. by ~J.rther particula rs 
supplied intleoe lh·.·.·~, of u. .. l",-;>.' \-c~ e .. L:-;1:: 3 'l'hAre is nothing to 
indic o.te wh'-l t .. rit)l(. the }'.Lai.:::Ji,j:Cf' :-nns to sue, except the 
st. __ ·t,e111ent in his swrJ~ons th~1t }Jt~ :Jt.W.3 ao "H~aC.man of th8 
Bagatla-ba-Motcha trib E. of Natives w~o have purchased . 
portion "A" of the f'ay·m Wildebee stkuil .No .8 and Defendant J.S 
in default - with his P.F..£.J::a t a share of the purchase price"· 

The tribal resolution referred to in the further 
particulars and a copy of vi.hich is attached to the r ecord 
carries the matter no furth•:!r bcci·, .. n3 i-i.:, c:ontains no mandate 
t<? the Headman to collect the E£~2.....::::-~+,Q .shares due by the 
sJ.gnatories. 

As defendant i s cc ::;n r'ibsd in the oumrr.ons as "of 
Wildebeestkuil Noc:g:: it is a :u:.c:i .. t ~:r.tcl.' l -(1 :i.n~·el~c~.i;:?e to dr!aw that 
he is one of the tribe of Nat..i·v-es v.r]l·J ~-:-.:10 pi.ll .. cha sed the farm. 

There is nothing to indi cate in the summons o1· 
particulars a contractual relationchip between t.l1e Respondent 
and Appellant therefore one must determine whether Respondent 
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in virtue of his H~admanE:1lip has the inherent right to 
enforce payment of a EF.2_~~~~ share of the purchase price 
of a farm from a eo-purchaser who is a member of his tribe. 

This is the view that the Native Co~missioner has 
evidently tal-:en, for he poi:nts out that in M~~~qj.b LY~_C!I_Tsoko_ 
A.D. 1924 (the correct reference is 1925 A.D.105), it was 
held that the ~~osition of a levy by a Chief was entirely 
in accordance w:i. -u.-1 Native custo:n and that such custom was 
not inconsister..t with the p:i."' _;_l1r.d.ples of civilisation. 

In tbe case of Mo.l~si vs o Matlaba 1920 T .P .D. 389 
it was strongly doubted by -th~E:.3el8-;:: ~:P:-aud:- Mason J. 
whether a Na tiv8 Chief ha.d the pow2r b~r Nc2.t,j.ve cv.stom to 
levy on the members c,f his tl,ibt:, ar.d C:V.rfinit..ely stated 
that he had no such :r-ight by Corrunon le.Ws . 

In ~:!§\t~t~-?:.~~~§9kq_ (supra) at p .110 Solomon t! ,A., 
said: "the ev~dence m this case establishes that accord~ng 
to Native custom a Chief is entitled by means of levy to 
raise money for legitimate tribal purposes; that the payment 
of a debt incurred in the purchase of land for the use of 
the tribe for such a purpose does not admit of doubt". 

Under Native custom therefore it is clear tbat a 
Chief had power to raise money by a levy. If he had that 
power then §:__f2!:~i££i he had the power under Native custom 
to enforce payment of the levy. 

But in the same case (Mathibe 1 s), it appears 
that the method of enforcing such a levy was by confiscation 
of property without regard to the property seized. As to 
that Solomon J.A. said (pellO): 

"Such a method of raising money has, however, 
''be en r ightly held in the Transvaal Provincial Di vi si on 
~"to be contrary to the general principles recognised 
~in the civilised world (Molusi vs. Matlabes 1920 T.P.D. 
~389) 11 • 

"If, then, the Native custom of enforcing a 
"levy is no longer open to a Chief, it follows that some 
~other method of enforcing it must be devised". 

~ 

Now the legislature stepped in and provided 
t~t method and tl12. t waf; (10rle by the promulgation of' the 
Regulations contained in Government Notice No.382 of 
1921, which were subsequently repealed and substituted 
by Government Notice No.l348 of 1924 dated the 18th 
August, 1924. 

In these Government Notices, which were 
promulgated under Lav1 4 of 1885 certain methods of procedure 
were laid dow.n for the imposition of tribal levies i.e. 
the tribal resolution had to specify: 

(1) Its rate and incidence . 

(2) The person to whom it should be paid, and 
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(8 J '.;.'Le lY Bte, or if in instalments, the dates upon 
whic h it shall be paid~ 

and be confirmed b~T t he Governor-General. 

The c&se of 1ifokhalle vs. Bogofane 1926 T .P .D. 348 
dealt with Government Notice No. 1348 of 1924 and found that the 
Notice was a regulation intra vires Section 4 of Law 4 of 
1885 and did not, as Mr. Hutchinson contends, decide that no 
tribal resolution vras essential to the validity of the levy, 
but that the Native Commissioner's certificate tha t the levy 
had been pro:?erly im-po8ed was all that was required as evidence 
of the levy having been lawfully imposed. 

Cn t b.e l R t J e.m13.r y , 1926, the Native Taxation and 
Development .t; ct 4l of .H ·~s c en.1e in t o forcG and under that 
Act by Sect i on 15 f urther p:--ov is ion 'va s made for the impos it i c'-l 
o: t~ ibal levies a t the instance of the tribe and provides 
t h<.?c t s ucl1 levies shall be recoverable as if it were a tax 
impc : ~ ed under the Act. 

For the collection of such levies Regulations were 
puoli s:wd Hllri er Government Notice No. 349 of 1927, Government 
Gazette of th~ 4th N~arc:h, 1927, providing for the collection 
by the District Officer, i.e. the Native Commissioner, 

The summons in this case states that Plaintiff sued 
as Headman of the tribe - there is no allefration either that 
there was a lawfully impo s ed levy under which Defendant owes · 
the £17 now claimed from him, nor any allegation that the 
Plaintiff was the person entitled to recover such a levy -
"as Headman of the Executive Committee of Buyers duly 
authorised" does not indicate that a levy which Plaintiff is 
authorised to collect has been sanctioned by the Governor­
General. Without the allegation that the £17 is owing under 
a lawfully imposed tribal levy or under contract, the summons 
is defective and discloses no cause of action. 

7or these reasons, as it is common cause that the 
cause of action arose on the 11th November, 1926, when 
Governn1ent 1-J.otice no. 1348/1924 applied, the exception should 
11ave been upheld. The appeal is upheld with costs and the 
Native Commissioner's judgment is set aside and altered t o 
one upholding the exception in the Court below with costs. 

CASE NO. 4. 

AMOS TSHONGWE VS. IV"lARY TSHONGWE. 

Pretoria, September 12, 1930. Before E.T. Stubbs, Pre sident 
of the Native Divorce Court (Transvaal and Natal Division) Q 

NATIVE APPEAL CASES - Jurisdiction of Native Divorce Court -
Illegitimate child of Native by European - Status -
Definition of the word "Native" - Interpretation of Statutes. 

In the District of Pretoria. 

Where from the general appearance and the evidenc~ of 
the Defendant, a woman, the Court _gb!Q_motg raised the ques~1on .. 
of its competency to determine the action, it being establlshco. 
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by evidence that t he Defendant was an illegitimate child of a 
Swaz i woman by a Eurc;pean and married to a Swazi under Law 3, 
1897 (T). And where it was further established that all her 
associates and friends are of the Bantu race and that she 
lived in the Bantule Urban Location and that her tongue is 
that of a Zulu. 

This is an action for restitution of conjugal rights 
failing which divorce on the grounds of malicious desertion. 

The defendant in her plea denies that she 
maliciously deserted plc?intiff; on the contrary, that he 
ordered her to le <:~:e h.i.s pi'emi,ses, insulted her, accused her 

· of infidelity and beat he r~ and because of his gross insults, 
foul. language and continuous threats to kill her, her life 
with hirn has become intolerable and dangerous and she counter­
claims fo r: 

"( a) A De cree of judicial separation from bed and boardg 

"(b) Custody of the five minor children born of the 
marriage. 

"(c) Maintenance for the said minor childre?:l and herself 
in the sum of £5 per month. 

11 (d) Division of the j o in t estate • 

11 (e) Costs of suit. 

11 (f) Alternative relief. 11 

The plaintiff denied the defendant's allegations 
whereupon the onus was cast upon her to show that the desertion 
was not wrongful and malicious. She accordingly went into 
the witness box b "t.l t as her general appearance and. her long 
sn:ooth hair raised doubt as to whether or not she was a Native, 
the Court .§llO_mot}d raised the question of its competency to 
determine the action. It was therefore necessary to hear her 
evidence and this is what she says: 

11I'Ly father was a European. My mother told me that 
he was a white man. They were not married. I do not know 
where he is. My husband is a Swazi. We married at Pretoria .. 
I was born in Pretoria, Brooklyn, my mother was working for 
Europeans and I was born while she was in service. My mother 
was living in the Pretoria Location when I was born. I first 
met my husband in the Pretoria Location. I was at that time 
living with my prospective sister-in-law in the Location. 
When we married we lived in the Pretoria Location. We were 
married in Church by a Native Minister. .I . have five children 
by my husband. (Boy ten years old in Court). All my 
children have the same feature characteristics as the one in 
Court. All my associates and friends are of the Bantu race and 
I live in the Bantule Location. I cannot say whether 
circumcision rites are practised. My tongue is that of the 
Zulu. 11 

The evidence establishes that the defendant is an 
illegitimate child of a Swaz i woman by a European and married t o 
a Swazi under Law 3/1897 (T). 

The •••. . .• 
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The question reserved for argument and consideration 
was whether or no t tl1e Court has jurisdiction to hear the 
action. 

The Court i s estGbl::.s 1 J.eD under the Na tive Administra­
tion Act 38 of l 927 by an amending Act No. 9 of 1929 "to hear 
and determine suits of nullity, divorce and separation between 
"Natives domiciled within its area of jurisdiction11 • 

"Native" (as defined) "shall include any person who 
is a member of any aboriginal race or tribe of Africa 
provided that any person residing in an area proclaimed under 
section 6(1) under the same conditions as a Native shall be 
regarded as a Native for thg_I21!£J2QSe_Qf this Act". 

The purpose of this Act according to the pream~le i s 
"to provide for the better control and management of Nat1ve 
Affairs". 

The woman (defendant) in this action does not fall 
under the proviso to the definition of "Native 11 in the Act as 
the areas referred to there in are the areas knovm as the 
"scheduled Native areas'' under the Natives Land Act 27 of 191:3., 

In the Natives Land Act, 1913, "Native" is defined 
as "any person, male or female, wbo is a member of an aboriginal 
race or tribe of Africa; and slJci.ll further include any company 
or other body of persons, corporate or unincorporate, if the 
persons who have a controlling interest therein are Natives". 

These definitions are interesting because they 
clearly indicate that it was not the intention. of the Legislatu1.-e 
to confine the operation of the Acts to full blooded or pure 
Natives only, but also to include within their scope other 
persons living in Native areas under the same conditions as 
Natives or "gone Native" as we say. · 

In recent Native Legislation when privileges have 
been interfered with, the Legislature has made special provis i c~ 
for the exclusion of "Coloured Persons" from the operation of tr)~ 
bet, e.g. yid~ the Native Urban Areas Act 21/1923. 

This is important because it is a rule of constructicn 
that the words of a Statute, when there is a doubt about their 
meaning, are to be understood in the sense in which they best 
harmonise with the subject of the enactment and the object . 
which the Legislature has in view (see Maxvre::!..l - Interpretat1on 
of Statutes, VI Ed. p.95). 

If it is held t:.;.at this woman is a "Native" for the 
purpose of the Act no question arises of ousting or restricting 
the jurisdiction of the Supreme Court of the land (cf. Maxwell 
Chapter V) because such jurisdiction is specially maintai11ed in 
the Statute (Section 10(7) Act 9/1929) and too, the Native 
Divorce Court is established as a Court of first instance , an 
appeal therefrorn lying to the Provincial or Local Division of 
the Supreme Court having jurisdiction. 

The intention of the Legislature in establishin~ thi c 
Court was to enable Natives to have a forum of their oV'lln 111 
which at very little expense they could obtain remedy i'or theii~ 
wrongs and relief from "the terrors of matrimony" (cf. 
Gregorowski J. in Relomell vs. Ramsay 1920 T.P.D. at p.387). 
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It would be defeating the obtjects of the Legislature 
therefore, if a too li-teral or restricted interpretation were 
given to the word "Natives" as used in Section 10 - rather an 
extended meaning should on the other hand be given to the word. 

If there are circumstances in the Act showing that 
the phraseology is used in a larger sense than its ordinary 
meaning, that sense may be given to it (Maxwell p. 123). 

The "larger sense" is apparent here from the fact 
tl ,nt the Statute seeks to provide for divorce etc. between 
j.Jat ives and for "the purposes of the Act"~ even coloured persons 
or Europeans, may be treated as Natives if they live in Native 
areas under the same conditions as Natives. 

This woman is, so far as her ~t~tus is concerned, a 
Native by birth for she follo ws that of her mother being an 
illegitimate child and also she is a Native by virtue of her 
marriage to a Native aboriginal, for a woman on her marriage 
acquires the status of her husband. 

By blood this woman is a Native and under Native Law 
she would be, while single, a member of the tribe of her 
mother and in the power of the head of her mother's house. 

In International Law she would, while single, belong 
to the state of her mother. 

She married under Law 3 of 1897, a Law passed for 
regulating the marriages of Coloured people within the South 
African Republic. · 

The original definition of coloured person in that law 
was "any person belonging to, or being a descendant, of any 
Native race in South Africa and persons being descendants of 
one of the races mentioned in Act 1 Law 3/1885, (i.e. any of 
the Native races of Asia, including the so-called Coolies, 
Arabs, Malays and Mohammedan subjects of the Turkish Dominions). 

The original definition was amended by Ordinance 
39/19C4 to "include any person who is manifestly a coloured 
person and whose marriage on that account cannot be solemnised 
under Law 3 of 1871". 

In the marriage law all persons not white a~e treated 
as coloured persons and provision is made for their divorce 
suits which had, prior to the passing of Act 9/1929, to be 
brought in the same Court and in the same manner as if the 
parties thereto had been white persons (see Transvaal 
Proclamation 25 of 1902 which remains unre pealed by both the 
Native Administration Act 38/1927 and amending Act 9/1929). 

Under Act 9/1929 however, Divorce Courts were 
established for the hearing of suits between "Natives" or p~£.Q2.7'. 
who are to be regarded as Natives for the purposes of the Act. 

1\JI.arriage gives rise to a "Status" or Civil institution 
in which two contracts are practically involved, namely the 
express contract between the parties and a tacit contract 

between 
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between them on the one hand and the State on the other, 
providing that t hey sha l l not have the power of dissolving the 
union formed between the:n bef0T'O tb.e d enth of one or the othe r of 
them and that the Sta +e a:' o·w sjy.Jl. Lave t he r ight of dissolving 
it through its tribuna 2.s i D ac c c..c~snco with certain fixed 
principles of policy and justice (Maasdorp Book I Chapter II). 

The Native Divorce Courts are therefore Courts which 
have to deal with the "Status" of parties and the Status of 
de f endant is clearly that of a "Native" both by virtue of her 
illegitimate birth and by virtue of her marriage to a Native. 

If any further proof as to her "Status" is required 
there is the fact that she calls herself a Swaz i, that she speak0 
the Zulu language fluently, that her children are in appearanca 
pure Bantu, that she lives jn a Native Location and that all her 
friends and associates are Natives, also that her features are 
Ba_'1·tu, only her hair serving to distinguish her from a full 
blooded Native. 

Bell's Legal Dictionary, Second Edition, page 526, 
gives the following definition of Status: 

"STATUS, state, condition or rank, defined by SavigJ?-y 
(Private International Law , Section 362) as a person's 0 capac1ty 
to have rights and capac i ty to a ct 11 , and by Story (Conflict of 
Laws, Section 51) as rrc c>l2c jty, s t0t2 a.n.d con("ljt5on;r ~ ouch , 
e g · · t · · · , t :1 • • 1. -- e ' s •• as m1nor1 y, emanr:: J.

1
.:U"'C:!.' Y(.l ' anr...;. pJi.~'er o ao.mlT!J.s·._,cr ou .. 

own affairs. In Roman Law 11 the technical t erm for the posltlon 
of an individual regarded as a legal person was §_!,§- -G_~-1:1 ' an?. the 
constitutive elements of his _e_tat~.§. were liberty, ci~l~en~.n~J.p , 

and membership in a family" (Sandars 1 tTustinian 7 12th Ed. 
p .. xxxvi). "Status is the position which a pel"' son occ up ied i.n 
t he eye of the law (ibid. u. 14). See l\/Iahludi vs~ Rex, 26 N ~L~ H~ 
at 303. It is a general rule of private international l8.'N' 

subje ct to certain exceptions, that a person's st~i~g is 
determined by the law of his domicile (De Bruyn 1s Opinions of 
Grotius , pp.72-76). 

The maintenance of the status which is confe rred by tile 
contract of marriage on those who-enter into it is considered so 
impo rtant by the law that the parties themselves cannot by 
agreement put an e~d to it (per de Villiers C.J.~ in King vs. 
Gray, 24 S.C. at p. 557). 

The Native Divorce Court was established for the 
purpose of assisting persons like the defendant, and it would bd 
doing an injustice and give rise to an absurdity if she, because 
he~ ~other was colour blind, could not avail herself of the 
pr1v1leges intended to be given her of suing in this forum . 

I come to the conclusion therefore' that this CJurt has 
jurisdiction. 

CASE NL \ ' 8 . . .•... • ' - -------
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QASE NO. 5. 

KARL .MONTOEL VS. RE1JBEN KOMANE. 
---------------~- "" -""'· · -M~-·-.--.----

Pretoria. 7th November 1930. Before E .. 'I'. Stubbs~ President~ 
C.H" Blaine and C.N .. Manning~ Member s of the Native Appeal Court 
(Transvaal and Natal Division). 

NATIVE APPEAL CASES - Domicile of Defendant - Exception to 
jurisdiction of Native Commissioner's Court - In"tJc.li_d Service -
Rule 25(2) Government Notice No . 2253 of 1928 - Rescission of 
judgment - Rule 30( 2) Governmontj Notj ce No . 2253/1S28 - Juris­
diction of Native Commissioner's Court~ Section 10 Act 38/1927 -
Local lir:1 i ts - Wasted costs. 

An appeal from the decision of the Native Commissioner at·Brits 
(Pretoria). 

The original summons was served on Appellant in 
Rustenburg District by Respondent of the same District, demanding 
payment of a certain sum.. On the day of hearing Appellant was 
L~ default notwithstanding service of summons upon him in terms 
of Rule 25(2) Government Notice No. 2253 of 1928. To obtain the 
evidence of one of Respondent's witnesses the matter was postponed. 
At the subsequent hearing Appellant was again in default whereupon 
a default judgment as prayed was entered against him and a writ of 
execution issued attaching certain of his goods. Appellant then 
caused a summons to be issued praying for rescission of the 
default judgment on the grounds that no valid service of the 
original summons was ever effected upon him in that the exigency 
thereof was not explained to him, that the Court of the Native 
Commissioner for Pretoria at Brits had no jurisdiction as 
Appellant had left Brits in 1929 since when he had been resident 
and domiciled in Rustenburg District outside the jurisdiction 
of the Court of the Native Commissioner at Pretoria and that in any 
case Appellant had a good defence on the merits" 

The Native Commissioner found that there had been a valid 
service of the Slli~ons and dismissed the application for rescission 
with costs o Against this decision appeal is brought. As · 
Appellant had the opportunity to raise the question of jurisdiction 
at the inception of the proceedings the matter of wasted costs has 
also to be decided. 

This is an appeal against a refusal by a Nati~e 
Commissioner to rescind a default judgment granted by him in the 
Court of the Native Commissioner of Pretoria~ at Brits, on the 
8th April, 1930 .. 

The summons was dated 8/12/29 and was addressed to Karl 
n1ontoel of Bethanie in the Rustenburg Dis trict calling upon him to 
answer the claim of Reuben Komane also of Bethanie for the return 
of the sum of £6 .. 2 .. 6 deposited with the defendant by plaintiff as 
purchase price and r a ilage of a kitchen dresser, in the Court of 
the Native Commissioner a t Brits (there was also a claim for 10/­
money lent which is not in issue as the Court ~ 

subsequentlyeooooo < 
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nnbcGqnently rescinded the c~efault jue~~'rJtJnt in re spe ct of that 
i t err1) .. 

On the day of hearing, ll/2/ 3CJ ~L.L_:·~dr!.n ~ v,re . .s j.n 
default and plaintiff gave e'Jidence of c~:::-·-..d(:C v:: -~ h!~ sr:;·::-:r!ons 
upon defendant in terms ~.:..·f R1Jle 25(2) fo ::."' C<)tc-:.··• .'~ ·: ~ ~·: :.-..-L-.:'.--:j(~ 
Commissioners stating tl:•.P. "L t he summons had t,,.:c.n i j ·~~· \::.:cJ. r~p ~Jn 
defendant at BetharJ.ie. 

The matter was then postponed for the c=~ vic.,'?.::.c e of 
plaintj.ff • .s witneos which was given on the 8th o s~· }1p-:·.Ll ~ ~-~3 30, 
defendant (Appellant) again being in default, 

D.-; fa1 ~l t c.iudS(mm·.1t as prayed was therefo!"'G G !-~ t n:rr·c:ri 1 r··:d 
a w.r·i t. of e 5-:r.) c• ;~·.ion, ).t appears, was issued under ~..vl~i c l l c s.r -'::L :i.:t 
of defendant 1G goods were seized at Bethanie. 

Thr; defendant, now Appellant, says that that was t h e 
first -~ ~L:1e he knew of judg;n::'nt hav:5.ng been given a gainst him .. 
It ha s tH: e:rJ. cc:1t c:: nde d on Appellant 's part .that the nature and 
r: · ·: ;:·_.,~· · :\:· :.~ ~:< L' "Lb~- summons were not explained to h i m. 'rh is is 
:.· ·• -~-: 7 :· .9._.9.."\J:':~--~G.QD. under the Rules although this Court consid 8l"' fJ 
..; ~... ~ c-)si.r·n bls where t he Messenger of the Court serves t he sUJILmons 
or vv}:ere the Plajr..tiff elec-t s p8~cs r.,nal1'-~ ·Lo c.: -:: .so~ h~ -~'(0..0uld 
explain to the iJt?feT::.c1aut t.~-:(' I 't? :-:.: .J (:•n t h =: i:\ .. ~ '·J. ~- -~ ;_1 I:i~ -~i1..i.' 'J c.f t118 
claim ac well as the p lace and da.t.e sE::t C n ·-'~: J f ·.:·j_., :-~ .. ~:.:.y:;arc-~nce . 

There is nothing on the reco rd -:·,..; :~i:· ·:J ;: u~} ():1 ;,· · ~;.;1. t. date 
the writ was issued or e :~ c ,··ur, e d '~' b,lt up or~· ·u-:' ~""~>.·c:J ::.~':::~- - ·:. 1 ~ ~ 9 30 , 
after issue of the writ. cJcf'e :rlc>~nt ~-A~:-p cJ:; _-'3.:-".~·-~\ ._:,-.. ·,_::·.··-~ .•:'. f' ~~ :T.:J ,j:1 G to 
be issued pray:Lng fo T· .:."' t<.;-::~t -:.: ~·d.()n 1>.-· :,~ ~-':: c ,.:"'n.ll l · ~ . ,~,:. ~L-.::··:-~t cE the 
following ground::~ ~-

(1) Thai no valid service of the summons w1s Ever 
effected on defendant~ 

(2) That the Cour t of the Native Commis s i cn er fo~: 
Pretoria at Brits had no jurisdiction in t he cac 2 
as defendant (then Applicant) had left. Bri t s i 11. _ 

April, 1929; since when he had been res iden t c.:;:; J 
domiciled at Bethanie outside the jurisdict i cn ~f 
the Court of the Native Commissioner for P:t·e·t,or:·_,.:. 4 

(3) That defendant had a good defence on the me rit e·· 

The Native Commissioner heard the evidence of the 
parties and found as a fact that there h~c1 he en a ~Jal id H ~rvic c 
in terms of Rule 25( 2), and ; h .. :> ,..c ·i r:-o no IT "'O ' T _:;_ i " - .-vl w1r~ e h t l-..9.t 
finding can be disturbed, .. ·t ll~ ... ApplicaD~(rr; . , .. 1-; .. l - ~~'~cl e~;~ ~ j .J tc tr J 
effect that he re ceived the summons but took r:~) T··J ~i.c.:: of :i..t. •· he 
"awaited events 11 • 

,..,h f · · f · ..:: t ·· ~ cc~-~"=~ :nt:l·i ir' .Le power 0 reSClSSlOn 0 a JUugmen .I..; ' .;. -·~- ~- v '-' •, 

Rule 30 and can be exercised in certain sets of circurr. ::ta-:1c:s V:LZ~-

(l) in the abeence o:f the party against whom it w::.!J 
granted. 

(2) •••• 0 •• 





the 

( 2 ) whc·Hl v -. 
mistake c• _ _, 
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c,·· .. ~ ..._. ··i, · ·: .~: : ,:::_ bs· ·ec-1 '· 1d , or 
:..~ J '· ~ r·}c;. ru·t. i (~ E> ~ ~ 

(3) in a mnt"vr; r i n respect of wt .. ich no 2.;-pf:J.l lies. 

(4) in respect of any pC::l'Son affe c LecJ. by ·::,},:; j·L'~c'lt;:1:E:i:1 t 
who wo. s not a pa rty to it, e t c. 

Of the above, (1), (3) and (4) do not apply nor +as 
jud gment obtained by fraud or by mistake common t o the p&:c-'t. ~ '"8 t 

l 
The rule i s silen t on th8 p oint but the person 

r... p~J J. ~:' i.r. g. f or TG se ission of a jud:~·r..-~n t. must a1leg8 in his. . \ , 
•.. .;-) _; _:._.-~;3 .,J.u:'l and be prepa red to establlsh a go od and sufflc 1cn-c 
,_ ,J.l•;e before h i s applica t icn can be ent ertained. · \ 

Courts of Na t:i. v e C c:nJ'E~: :2 ss i =)~-- .::> :c ~: ;:_;· ~; c: .-~ ~ .c::,~'J ~- .'i. s i~.e C. und d~r· 
section lC of Act :i8 of 192? :t'0r ·t,11':l L!=·.~<· _;· c~' D.Y' -.' civ~-~~-- Ult'lses 
and r,-1atters betwe:~n Natj_v e and Nat j_vc c:n ·l_):; ·>··' 1:.:-··-~ locc.l 1:.m it ,s 
within which they shall have jurisdict i o2. -;L.-.l..-, ~ r'~ p:r8c c ri b e d by 
the Governor-General by ::?roclama tion in the (-~.~;?c".-'>') . 

By :' rn ~..: l.'='u:·(, t. i c; ~. 2·: H~./J ~?~-~ ,. ~.-: ;l ~:: d ··. L ; :i. / ., :,I. l. o v ~· 11i1::' :.H' > 
1 928, the Goy(::;,"·! .. ::=<~ ·.--.- ,._ . . _:r~-. :--:' }:,·~-~ 17 8 

Comrniss.i or1er £'or tt.c: ,;. .. :.. ;. -:. ·.) _ ~· .:·;.· .. : ·~.: .. -d~.v1:-'. "itrrJ:-::c ~i. ::-~ ti on ov-~ r 
the Ma g i steria l Di s tricL,s of Pl"'E.1 c,,.J·.· i& and B::eits c~.rF~ c ::: r·c~3.in far: s 
in the Wa terberg D:i.str ict '} and at the ua.me t ims :-'c C.:: -.t ::- .:., of Na tiv ~ 
Commissioner at Rustenburg with ~juris. d i cti on over t.~l2 ~.itlg iste::r iaJ_ 
Di str ict of Rustenburg .. 

'I':h 92:'G is no p rovision in the Act or i n th~: Ti.ule B ~ 
similar to Section 28 of the Magistrates' Courts Ac t 32 of 1917 
defining persons in r e spect of whom the Court shall have 
jurisdiction save and excep t a proviso to Section 10(3) Act 38 of 
1927? which states "When th.e par-'c,i e s to e.r:y proceedings do not 
both r e side in the s ame area of j urisd iction of any such Cour t , 
t he Co urt of Na tive Commissioner (if any ) within whose area of 
j ·Lrrisd ict ion the defendant £§.Sides shall have jurisdiction in 
such proceedings ". 

- The jurisdiction of a Court o f R~tJJ0 Commissi one r is 
therefore territorial , :::>esidence b~ing t .h,J te.~(· .... t he p1a ce wh~ rc 
the cause of action arose not being mate r~al . . 

It has already been held. in thi :~ C'~ l.r?.' 1~ -::, ~'1e:i.:,? be ..:.ng i~1 a 
district for mere ca s u'll employment is n 0 ::, res .~2 :n.:c!! .J.nci 
consequently is not r:uffi(":i 0nt t c.."' '"" 1' '~.:~ .:<. ~:~ at.~.v .J i'].~ ;:rr·:-:::~!';,si one r 
jurisdiction, ~hon!svv:;r_,..:·· .. _ _: :~~;.. .~1:~~-.2~:~~~j_~.:~~.Q- l::l20 1i ... \ ~C" (.lJ & 'f) 
16 Prentice-Hall, R997. 

The Native Corrrrnissioner tryin g this ca se bas f ol.J nd a s a 
f~ct ~hat the two parties are·clea~ly domiciled in th8 E~st~~burg 
Dlstrlct and further that J.:..ppellant, that is the orig ~Cn3.L 
defendant, was "clearly temporarily residing in tho Brit s ar~.:1 
at the time the .agreement was entered into 11

• At the time -~,;.r~ 
summons was issued however he was residing iD the Rustenburg 
District, and at that time so was the then plaintiff, now 
Respondent. ' 

Clearly therefore, the Court having jurisdiction VJa.s 
t~1e Court of the Native Commission er at Huatenhurg and not that 
a t Pretoria or Brits. 

rr'h.e • ~ ,. ~ • • 
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T1 tc Co-L1 l t of t··~e t- \_,:i.vc Cor.u1.1i c) ioncr- , PretorJ_a, hacl no 
juri,·;d:l.ctj0;·1 ~Lil 'l..~1e L!8. t t.er D .. nc. it.s j ud::-:.1.1ent w2.s t.here:fore a nullity­
vo:\_(t a ll ori~ il"lG -lj-l(·_ t>houlc.~. b,-· ve be :;n r esc :!.:n_G_ed under nule 30(2) 
Gover11r:.1ent :rotic e Eo . 2253/1528. 

'Er1e l'Jativc Co;·Jmis.::.~:..·")7H:~r h.:.s ~ot,_nc:_ as a fact and the 
evidence esta-o l islle._, ·0l1.::t AniJel2.D.nt (Lul--' re ceived. the surmnons to 
c.:~rc)t.:J_ .. _.. in the Court at Brits~ anc1 c .. L( noth:.n.- but "avvai ted events", 
j 1.'····; ~-~ __ .(._ of "~a!<il::-. Jo:~1e tanr:~b~c eff~r~c, t o ~~)pri.se the plaintiff of 
b. ~ .-:; rc(..,_:~j on :cor l.[)!.O.i'l.n,r; VJhe:G n e i:tlU.S't, l1CJ..ve Knoun rra.s a document 
erna.n2.t :u.1..-=.; froE1 a Court of La};r . 

The q_uer.) tion therefox·c a.ri.ses P,s to whethel ... he should 
not be held liable for an~:r c oGts incurred throu~h his inaction as 
had he al1:~~e.:~red timeous ly anc~ taken t:!1e po .1.1-:..t of no jui .. i.sdiction? 
no fuTther costs Hoi.,_ld (e r [?ho<.'.lc2 ) have be 2n incurrco.. \ve think 
that JD-~tice vrill be done by &. _)p l y-in.=; the 0,en.8 ::.. .... ::J.l rule laid down 
in tl1lS Court i n the case o f Hnndrik i.~c~k·~·oe ~.t s , Stoffel Eek0"oe ~ 
1930 1ToiLC. (N . and T.) Pl· t:~~J"I~.~:c~<.OL·,-:; 11 1Ll.1/l: , ~.·iz~ "The general rule 
is that where a party asks tho ~.nc.luJ.;~E:Lcc of the Court, he must pay 
the costs to which his opponent is put in resisting the application. " 

These costs vrere asked for at the inception of the 
rescission proceedings but disallowed and further costs were 
incurred in failing to raise the question of jurisdiction at the 
proper time, such only having been done after the merits had been 
gone into. 

The appeal is upheld with costs, all costs prior to the 
judsment of the 17th June refusing to rescind the default judgment, 
hor:rever, to be paid by the Appellant, the original defendant. 

CA$E NO. 6. 

EM1~NUEL ZD"LU .AFD ELEANOR ZULV,_ VS • SAr·:'rtEL MEAGER" 

PRETORIA. 11th November 1930. Before EoT .. Stubbs, President, 
C .H. Blaine and CoN. Ma.LJ.ning') Members of the Native Appeal Court 
(Transvaal and Na.tal Divi:::im:.) .. 

NATIVE AP?EAL CASES ..... Defamation --. Provocation - Appeal on 
inadequate assessment of d~n~ge s - Sunm1ons by wife and husband 
married out of conrrnunity of property - Rules 26(a) and 28 Government 
Notice No. 2253/1928. 

An appeal from the decision of the Native Conm1issioner at 
Johannesburg. 

Appellants e~e husband and wife legally married out of 
community of property. On an alleged defamator:y statement br 
Res~Jondent two surm!1onses were issued, one by the husband and .)ne 
by the wife assisted by the husband claiming dainages for £2(\). 
The :Native Commissioner gave jud.::;ment ·for Appellants and ac-oes~ed 
the da:-na.ges at £10. Appeal was brought on the g round tha"t, thls 
assessment was inadequate. 

It further appeared from the evidenc e led that 
Appellants and Respondent were on friendly terms when tJ~e alleg~d 
defamation occurred vrhich indicated tha t some provocatJ.on was g~ven 
to Respondento No plea of rixa was advanced D 

Tl1B • 0 ••• ., • 
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.l'>.e .t}lai. ~.-1-~:,i-~Z:~; (App G1}_ants ) 0.:r·e hu sb.:-u1.d and wife lezally 
::-11e.r:: .... ~~( O\.l t of cor~· .l_i_T::i_ -~ - of l~ro·,)erty . 

FJ.rs t Appellant and Respondent are members of the 
Alexandra Health Colmilittee anG a t a meeting of this Comrnittee held 
on the ni&,l1t of 2ncJ. July, 1930~ the Res:;>ondent uttered words in the 
Zulu lang-uage to t~1e following effect towards Appellant and in the 
presence ~1d hearing of other members of the Committee and of some 
:m~:.·. ·,e _('S of the Public t 

"You dog. Your wife has been taken by a Shangane rt1all 
to :LTanc ef ield. You are also a liquor selle r 11

; the innuendo in both 
c .:.E.-; es b e in~~ tJ.1a.t t h e •·r ife had been taken by a c erta in na.n to Nance­
fie l c1 io~~ i~!1dOI'al yurp os es o 

Both Appellants claimed £200 daraag es? but the Native 
Conri11::.su ioner awa::cde c~ the111 £10. 

T.r.ro SU1""1Elon s e s ·we ::....,e i.~-; :-J vecl. ...... on e bv the husband and one by 
t he wl:c e 2.ssisted- by the husba~d- e:nd at the trial it was agreed that 
t h e t}:ro c.;.C U_o!.1S should be hearc to .s;ether. There is no objection 
to sucl1 2-. p:cocedure under the circt,_ms'tances c~isclosed in the ca~e 
but \'·r e t~" ink it es s en·tial in view of the provisions of Rule 28~ 
~ic·v ~ :c:1. ~Dt Kotic e Yo. 2253/1928 da.ted the 21st of Decer!1ber, ;1928, 
fo r tile l:a.tive Coi-!.1lni ss i oner to ent er an appropriate jud~.ment in 
re spect of each sur!11~1ons j_ns ·i~ead of only 'entering one ju.dg1nent for 
tJ.1e t vvo a.ctions , more es:pecio.lly as the two Appellants are married 
out of coEm1uni t :r of property. 

Fo 8.})peal has been entered a.gainst the form of the judgment J 

:- O' '"-:~ ve r, the appeal is merely brou.:;;h t b~r Appe!_;_.-·:.~·~s on the ground 
~ _ -;_, t i:.8 aEwunt of damages grantee-;_ to them, viz. £10, is inadequate; 
~- -G is evident from the Ha ti ve Cor£J.mis s ior..er • s reasons for judgment 
t:t1at he; assessed the damages at £5 for each Plaintiff. 

TI1ere is no cross appeal. 

The 111ale Appellant says he· has been a member of the 
-~lexa.nc1ra Health Conrrni ttee for thirteen years and that he is 
assistant Treasur8r in the African National Congress. : .. ~~ says he 
is a Zulu ancl b e long s to ·th-:; Ponsakuonsa House w·hich i.s n 2xt in 
succ2ssim.1 to tho Ro yal Ho.~. s c . 

He; acjui ts ha.vi:t1 r:· b 0 2n b2fo:C'e t h e Court for being in 
poSS (;t~s io r: of' l =:..quor. '-

Zion . 
The ~esponcl.ent is a J'.I i::;:i_stc;r ol tho Ethiopian Church in 

~ic; hc:Ls b22n a Minis t or .s ince 1919. 

Respondo:t:t 
App 2llant (Ema.nu-31) says he only claimed £200 from 
b Dce.us c 210 knovrs h .:: i s a poor man. 

In h :i.s de f ence Rc spol1C:.Gnt alJ.Ggcc-;. that at thn meeting i n 
qu . .;s tion Plaintiff first of all i nsul·C.e c1 him by saying that he 
;~- ':)l,_:_:_c.t no·t. b e a ll0\·re0. to speak b e c au se h e ,;.ras only a loa f or· and .a 
b_ ]."o-.;I' c:m.C'. tha.t h.J f od his vn.f~ on food obt2.i1113d from briborj"· ' · 

In this sta tc:--~1..: nt hJ vrar-:. su~Jporte:d by tvro othc.: r mov:-6crs 
of t h.._; Co :Hi t t cc , both of ~ ;l!OE1 1 h ovr-:; vor 1 s,~cm t o h ;_VJ 1Jo.;'i1 j..."'1 • 
O))ositi.o:n ·c.o t >-::: Ap1x~ ll.:.nt ov -.;-.;_ c -:;rt;-dn ;~·~c.t·c::Ts pj_..,i or t o t .hb 2nd 
J uly , 1S30. Appellan t .stc:-. t~c~ that Rcsp oD.dC:-1!t vrQ ::.:; not a l :i.q,:or 
s ~ll -:; r vrJ.1 _jl1 [~ l vins· ~v id.onc e . 

No pl,;a of r i xa. wa..s aC.v&1l.ccG. wJ.1ich probc.bly o.cc.:-unt s f'or 
·c,h\:! f ·,c+ +b!:l+- no cro ~·c -~x~ :1l.i1,:.., :-l· o·., o ·,...· ~···Ji" -. ""'! -, an·c· ,,.,~.s d ..L.::r~.,~t ~...:c1 to the 

- L .. V V -C. V - o..JV -J C ...... - ... .. ,J l- ·'• .Jl._ .£/._ ..J...__ 0.. .. . \.;; 
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<-.. 1 1-:' cc provoc ~.::~lon (, :.vc! j:'.. b -;; i1im tv Re E:·) O:..~ ~-~ e ll.t? nor v·r2 s 2.ny 
.se:r.' ious a tte1:t;t mc;~c.e r~.:")(' . :.c entl~r to rebv .. t Hespor..cJ.ent' s 2.llegation 
EJ.l.( t~1e :nat:.i.ve Co:-titl1i .-:; E: :._ o:--_.~ :c- :~--.:~~::; '10t C.e 2.l t ' .. ri tl1 the point o 

Ar:; A~Jpell,:.:L ~-:-:, ,..---~-' i t~:. t~ 1 .t ~ Jj:-io:c to this meeting he and 
Rc.3~) ~) n~~e:i.Yi:. J.1o.c!. bee:Ll oi.-, ~ :.~ e :1l'" J. r .,_:rJ.c:_ 011 vis].ting· ter1ns 7 it would 
.s ;:;e~ ·.: to i:~x~_ icate tho.t U 0Hl8 !!l'OVOC ... .:.. tion i.lz:.s s iven to ReSl)Oll.dent 
·L,o c ~:·.u~; e J.1i.i-r~ to S)eak. in ;_rucl~ a defamatory D.nd deroc;c;.tory way 
o=~· :·1ic old. f:t ... ienc~.s 7 the .h.ppellant a11cl. hi;:; wife. 

lf a Defenc~3.11·:~ receives provocation a.11d retorts 
in c e.i.."' tclil1 c irc1..J.T11.s t f:Lnce :::; vr!1ich .:u .... e 7 however 7 11ot i.·~rl1olly 
:pre ,~ent ill. th::...'3 c&se a.::> t.hey vrere in the c ase of Katrina Tubana 
vs o ~ i~c.la tz ie I\ 1l02,l.lni (1~~2S· ) 1 N .A . C o ( T & N) 79 - he is - even 
vitl:.or;.t c1 -o l eo. o f in rixc:. - in view of the terms of t l1e l ast 
:·) C'.::C .J.{"~T'd.~?h of Rule 26 (a) Gs v ern·:1e!l. t Notice Fo. 2253/1928 ( Ne.. ti ve 
Co~-t:11 lf.:·>G io~1er • G Court} 7 a.b;s olvecL entire l y from liP..bilityo 

In any ci:!."'Ctll1.1:St2.n.ce;.) if it c an be shewn that the v,rords 
co1,1.t:J l 8. inecl of c::.I'e ur:>eC. e.fter p :f'ovo cc.Ltio~l. it t ends to mitigate · 
the ,;J!1ount of G.a!!2.ges be c9.us e p .. l1 the cii,C 1J.L1Gtances under whid·;. 
t!::.e C.efaJ-r1atory i'jcrd.s c:;.:ce utte reC. mus t be c o::.1s idered. in as~ess ing 
t:1e d.~.i!l~_ges ~c f . Tothill v.s . Foster 1925 T oPoD. a t p. 865). 

Tl1e i_) O ~. itJ.on. in li :~e of ·c,J.1e Plc, int~_ff 2.nc-:. a ll the 
circui"! ! St .:..:.nce .~; :,r ,st be CO:i.1LiG.e::.~e~. 8T..G. it i :::; o111y in .. ca.ses vrhere 
-:~~le z:J·:;:"I_.l." C~ of t :L:e lo' eT Cm:r't i s r :..~osr) 1'/ e ..:~ce c rJive or i E,J.dequate 
t:i:.2.t 2n AiJpeL..l c ,JL.~Tt i"::_ J._l =:..n t e r.fe .i..'"'e. ,_ - Court of Ap-)e::-.1 will 
n ot. li;- ~itlv int2.t'fe.c"'2 r - ~ t>_G r-_ '. C.i..~ e-~:t on of 2. l'Tc·J_t :: ve Commiosion-
e Y' ll1 ;;JAT . j_'(. :i.~:._.::_ (}~'·.:1:12.~. e r~ o 

AI~ Appe 2..l c o .... ,:rt he.[~ tile )O~ ·iGT ') }wwever 7 to increase 
tl~..-:; .::F:."10U~lt of d..:D11 c~~C}~<, .. ".!• r: ·.r c-:.e c:_ if t~1e esaount i f-' "pa1)u.b l y 
i~r ufflcient nnC c1e~?ly disp roportionat e to the circums t~nces 
o:f t >-2 c:-:.:.e " (Eluck!12.:i.1 v . • Pe ltz lS·28 T.P<D., Ju s tice CiTcul2.r 
1 -ov 2~! ,ber .:-.n e'"'_ :Uece~_:bei' 1 928 1 oJ, 11ma.:n~f t:s tl:;~ J1<~.dequ.J.te'' (Sutte :c· 
V. _; 0 3=..-- 0 \·~11 l S 2S !1.. D 0 ·~' t p G l71) 0 

In tl1e c c:.f.: e b e; / ore u s t 2ch11ic c.12.v there .:-..I'e tvro 
:-'.C G::'.Cl1b ·i.; .· _.<_") o2(:;_ 011 tJ-1e '·lOTL~f, Ui.:> Od 2.t tJ.l.ii3 Lleetin~ b y }?.e,c:l~JOl1dent, 
erG: a.ction o..t the inst2.nce of the husb2.nd for be ing c a lled 
t'. liquor s eller 2..nd tl:.e othei' o. t t~1e inst ~_nce of the wife in 
re .~3:pe ct of t~1e .:::-.lle g::--. tion r:> 2.gain.s t he r ch2.r:;.cter but the f'Qct 
re!n:-'..ins tho.. t t~1e two D.ctions brour::,h t :-.re in reLl.li ty only one 
to re-estet.bli s h the v1 ife 1 s r eput:..:.tion c.nc~ 1·r ith it the husb :-.nd's 
sel:t ... re.·3pect 2.s is ·ev: .. c~ent fro;.-11 tllC~ f ;J_ct tll.~:t. tJ.1e J::~J. .sb~·.nd in 
~1is su,11 .on~3 repe r'.ts t:1e ;;Jo rcJ.s L.~::;ed (l.to:..1.t hl s w:.:.fe ~-:-..nc1 claims 
C.: . ..... ~:.1 .·-:.ges i'or ~1Enself' .-:lso in re spe C"t of t~1o se Vvorcl.s o 

V·i11ether l1e ir:: e11titlecl. to recover d"'..i· ~ <'.ses :for tho.se 
I'' O :L'C~C lJ~ ~.i.l. ~.ction I Ol'"' def['.!!F'.tion ~.8 Vrell ,"' f3 the IV if'e vre do ll.Ot 

• :1 :' ' - ' .. • .J.. 'tl :1 con:-:,lcer lt nece~~ r~c-.ry -c.o l.'.eciC.e :::"':! ~Ul. :-.11~r e ven-c, 11e lS enLJJ. ec~. 
to ::::. Juc-:.s~ment ln rec)c c ·L, o:.f ~-:_; ... _v::. l~_ be e r~ c ;-t.llec~ a liquor ;>cller. 

Even if t hi.c; ConTt 7 h.~d it been .si ttin.~ -,_.s one o f fi r s t 
inct<.Tlce, he'.d been i:;.1cline d to C>.s .se s s tl1e d,-J!1<-[Je 2 somewht·,_t 
~-:.i;.he:c '> i t doe s :not feel th~.t unC:er o.ll the circwn.s t 2.nc es tl1e 
-~-~.r :-.re:. of £10 i s "p G.l p:-.bly inr:uffi c i en t c-·.nd disproportion:: te 11 

or "mG.nife r;tly in."'.dequate" to the circurn.st,_nces of the co.se .. 

The <.ppe2.l i '- therefore dismisc:ec~ vvi th co s ts but th2 
N.~.tive Cornmi.s.sioner 1 c jn0 .. ,..~1nent is <.mendec-:.. to "Fo r Ple. i ntiff 
for £.5 C'.nC::. coGt'~ " in re. :·.pect of e~ch i'.ction. 

1\IIA:NN ING' • • o o • o · • 





- 23 -

I would D.<ic;_ tha.t i·n my opin~.L o11 it has not been shown 
tha.t 01 t!1er of the Appellant,s s·Li.stainec~ ::_,peci.fl.c damage through 
the c1.efa:~le.tor~' v:orts fou:'lc, t o ho.ve been u sed by Hespondent though 
~.i1e f :_I'f_, t AppellJ.nt, alle :~}2 s t~1o.t he has s uffered in his own 
r2putation ant t~J s assert~on is app~rently based to some extent 
on ·1 ~~t. :~> be in&,· " a ;>ropcr ZuJ."LI belo:'1g;ing to the Ponsakubusa House 
w:1ic:l.·1 is ne;:t, to thP .... lo~r.:~J. ·:~.__'1..' ;~2" . Agai11st this consideration 
it ::_:-; ob 7.-srve d t~!c.::.t J.·L8 is married accordi:..1g to Eu:-c·opean law and 
~1as J:'or t11irt,een years been living as a member of a Native Town­
shi1_, :Ln ·J.ll j_nc\u;; ·tr:l.al area of the Transvaal and is thus not affect-
ed b;'/ Z1J.lu tribal life. Moreover the proceedings do not purport 
t o hc:1.ve been hearc~ in accordance with Native law and custom 
there :fur'e the f:d:,~:tteine nt that "as far as we Zulus are concerned we 
look upon the Shangaan tri be as an inferior race" rather weakens 
than streEgthe:1s his cla im since it merely indicates a general 
contemptuous attitude towards Natives of another tribe and even 
though the evidence for t h e defence to the effect that Appellant 
first used insul tins lan_:)·ua.g e to Respondent be disrega.rc1ed? it is 
common cause t!1at t h e trouble conunenced with and was in incident 
at the meeting of tl1e Al exa11d:-:a Health Cormni ttee when Appellant 
raised the question of t:L1e r ef).stration of Stand NoG 126 in which 
Respo~dent wa~ concerned and had personal interestG 

The NatJ.ve Commissionel ... had to form his own estimate 
c:..s to ,,.rhat wo· .. ~ld be r easonable ~rer:eral damages on the claims and 
I see not!li.nf.: t o jus·L-J.fy this Court in findin[:; thC'. t his award · 
vm .. s palpably i112.deqv.ate ~ hav ~n;~ :r'e[:;ard also to tl1e fact that 
.ltq:::J2 l la.Ilts' c~:.aract2rs were fulJy vindicated by the judgrnent in 
opc:n C01.1 rt. 

Pieteril,dr i tzb...._,_rg ~ March 19, 1931. Before E. To Stubb s 7 Esq o, 
Presicl..e!1t, HGBG vJallace and EoN. Braatvedt~ Members of t11e Native 
Appeal Court (Transvaal and Natal Divisionj. 

l'TATIVE APP~AL CASES - Rule 8 (3) of Goverrm1ent Notice No. 2254 -
Notice of appeal - Withc.rc..wal of security - Security ('w.l essential 
of noting appeal. 

An appeal from the decision of the Native Co.rrunissioner 
at Vryheid. 

An appeal was noGed on the 20th December, 1930 7 
Appellant's Attorneys gave security to the s a tisfaction of the 
Clerk of the Court in the SUii1 of £5 in terms of Rule 8(3) of the 
Court for th~ payment of the costs of the other party. On . 
the 3rd of Februar;y ~ 1931, the Appellant, by notice to the Glerk 
of' the Court. ,Ni thdrew the s c~ curi ty of' £5 and the Clerk of the 
Court not,ifiecl. the J.e spondej.l.t ar1d the Reg istrar of the Appeal 
Court of t~1is wi thclrawal. 

On the 14th March, 1931 1 the s ecurity was reinst2.ted, 
more t:t1an tvTo months after the expiration of the time for noting 
of the ap:t)ec,_l. 

/ 

Re spondent 's Attornay took exception and contended. 
that ti1.e re i:n,s ta.tement of the security after tho time had ~x1nrcd 
did not X"Cvivo th'2 appeal o.nd that the appeal w~~ s···th0refor8 
not beforo the Court. Appc llant•s AttoTncy o.rgucd th~~t there 
had been no projuclic 'J , and th2.t the Cl..; rk of the Court vrrongly 
allowed tho wi t~·ldrC"..1 •Jal. 

sTUBB·.s ••.••••• 

' ~/ . 





Couns-.;1 fo:_~ t:1..; E\~.·:.::Jc:xl,;:i:"\:, t.::.l\. : s the pr ,:,; li.rnin2..r~r 
o··.-., .~ .... c t.:L~):-1 ·tJ-.;. -~ tn.:; a.;p,:;c_l i r. -~~lis ::G:~.tt,2r l s n o t iJT"Ol:>Cr ly b G fol"'C 
··: :.:J Cou ...... t in ~'.f.) ~1:uch 0.s -L.~'l..: c:.p}.) _u_l in t·:;:c:-~1s of nul.:; 8 vre..s rwtcd 
"j i t~1 t~. _ Cl ,:::.·l: o f t:b.~ Co .. 1rt -~-:::. Vryh :.. ic'~ o:1 t~:.e 20th D::c ~rc.b0r, 
1S30, b·o..lt t'~. :•, 0~'1 2. sub.3cc~,~-~ L G d?,t2 , 3rd Fcb:i."'U2..r~r, 1931, the 
A9p~ll-_,·1t 1 s At ·~c<.,l:~~r ,,r ~ '~~.1C.rc r t~-.:; s 2cu: ... i ty of £5 wl':Qrcupon tl.10 
Clerk of tlv:: · C01:.:cc n o ·::. i .... i~G. t:!1c rte:spond0nt c.r.d ti1c Rc6istrc..r of 
this Court of t:1-.:: '': lthu:c·a:wc.l of tl:c s ,~ C1!_ri ty 

bn 2. Sl...1_b8eCJ.U8llt O.;·.te ' L01'_re ver , n<::nely tl:e 14t:1 r.I2.rcl1, 
1S31, ·the se c t~i"' i ty v;-:.s .t-.·2 j_11s··· ~- L..ec more th2_j,1 ·t,hree :-n.onths 2.fter 
t:;,e ex-~) l.r<:'tlon of t1:e ·c.ime --~ _ c!1i:1 'Nh=:..ch 0.ppe2.l s'hould. !1s.ve been 
noted. . The colYcer~_t ion the.!. e~ore i s tlE'.t the reinst~_te:;-r.ent of 
·u.1e sec·,.l:ri·c,v .~.fter the t:i.xe ~v·'"d exp:..i•ed di.C. :11ot revive the appeal 
:::.nc"l t,ha:c, tJ.1e ·-:'.lYpe[-1 1 is not before the C:oart. Counse l for 
A.p·.-,eJ.lc.nt ii1 re~jly .:.rrues ~h,~.t c.s tl1e:"e hc--.s been r.o p:::ejt.~ciice 

'1, v·.le Cle:ck rcrop;:·ly .:;.llm·reci tl1e W:!. ~~'1dr<JJ:;r.~l of the .securi l:,~r, 
. "~-: 'F'.t·L.e r l3 _9ro:perlJ o -:;fore tbe Cot.u,t . 

We D.I'e O.L~ t"rle opi11ion th,: t the rules c.re clec..r -~~-l1o..t 
t~18 wi th..li.';-'_,f.".l vi' ,;·-:.8 s ec.'Ltr.i.t r - which is an esse:ntic.l of the 
--otJ.n;~ of L.~1e ,-.·,:;ce£ _._ - ope~·-.!J~ s : s <·. notice of Viithdravral, :md 
1. ~ ~.t. -·.s ~t-l; ~ Cl~r~\. of t~le Court {l;c..ve ?o~i_?e to the R~s:pondent 
..::1:cJ -~.o L,_·w ... i.e.:-,lstl·.~_:c V/illch r!.'.S a ll ·c.!l<..~ . .-c. ne v·r2.s remJ.lreG. to do 
lL t e:c1,,D oi t~1e Rule (suprc..) , t:C.e reinstc.-cement of the security 
:.:.r;.lJ,S2'l~le~· c. :.:.. o the expiry of t~1e tl~;.le vd. thin \Jl1ich to <-:.ppe2.l 7 
cou1(: :10 ..., u .L i·l,Se lf r evive t~1e appeal. 

'1,~18 only w:-:.v in H~1ich the difficul tv C2Jl norr be 
overcome i:~ tJ.1e Appell::_nt :Ls desirous of bringing the mo.tter 
in nppe0.l to thi~ Court is fo r him t o mo.ke formc.l ::.pplic:".-cion 
for < .. n exte~1siol'l of tiH:e wi t !1in '!·.rhich to note such n.ppec.l . 

The obj 8C tion lv.:.ving been upheld, the Respondent is 
entitled to the costs . 

D . ..1rb.~.:n , !:I:'.I'C'il 27 , 1D21 . Bei'ore ~.To Stubbs, PresiG.ent , B . W~ 
l.-~.r t.in ;.•_:t1,.::_ B, o "J o Ahrens , MeJi1bers of the Nc-.ti ve Appe.:tl Court 
( l'r·'.LSv.~· . .-.. 1 0.nC. F~.tc'.l DivisioD ) . 

F.A.'riVE AP?Z.A.L CASE,:> - Excwp·ced Nr:.tives - Jurisdiction of 
l\r~:. tive Conm1 j.ssioner ' s Court Interpr0 t ation of Act 38/1927, 
~ectJ.Ol1 17 (4) - L.~~w 28/1865 - M2.g:t.str1.te ' s jurisdiction ousted . 

An '-"-PP CD..l fror11 the decision of the l'!;,_tive Conunissioner 
nt Newc""~.;:>tle . 

The DefGnd.'lnt il1 the Court below, Appe ll:-'..nt in -'"'.ppe;--:.1 , 
j_s n.n exe111pted Eo.tive . In 2.~yper..1.l the point w;:s ta.k~n whether 
the N::.tive Comnnssioner h'.d j urisdiction to try tl1e c.:'.Se n.nd 
whether exemp·L,ecl H'·.tives i n ~T-. t-~1 fr'.ll under the purview of 
section 10 of i1.ct 38 of 1927 , Cou:cts of l'T..- ~tive Comrnis::>ioners 
being cm1stituted under this section of the Act " fol"' the he :-:.ring 
of all civil c ~ .. s e s between N:~'..tive and l\Tr-.tive only". 
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Jl./ conse:tn..~ of C01.E1,c:;;3 l for the parties and b efore 
cL }1..:.. ;lJ :__ 0:. ~ t~1e T!".er:i::':.s o~~ -t~he a.p~Jeal tl1e point was taken whether 
:1 n VJ.2·.v o/ ·c>e Oefenc~a11t )n t~1~ Cot~:t.'""'t below beinB a.tJ. Exempted 
r.·~1. t}_ve , the J'-c.L t i ve Corunis sj_oTJ.er ~·12.0.. ju~(·isdic-cion to try the case o 

I~.l . S11ei:Jst . .;:n.t.! £0r i\.~)~")ellal") t i:1tim.ated that Mx-·, Darby woul6. argue 
t t.e le!s8.1 ['i'O~L1c~ on L:-> .. e p 1 eliil1inar:~r point . In essence 
11·:r . D~..'.I'b~· c •.:->:dt-i::::-L( s ; 

11 7he c~ifi'ic ;J2. ties to be overcor.r1e are the c1efiD~_tion 
of "Native " in t h e lTa:~.>..re ll.c"J1 i::.1i.stJ•ation .. ;,et and the provisions 
of section 10 of tl:~ c·~~ Act . 

B. 

The l:i.~terpretc.t,lon P .. ct 5/1910 sectim1 13 preserves 
2.ll ac cruec"i. righ·l:.s , obli.r;e::.tj_ ons , etc .. , unless m~e:c1o.in2, le[~ isla­
t,j_ on specifically del):('J.ves the citizen of t:1ese I'igl1ts. There 
lS 11ot~1 i113 i11 the Native Administrat ion Act v,rhic h does deprive 
C..jT{boC.y of a:1y accl~uec1 rights. 

c. 
The Native Exen1pt ion Law 28/1865 section 19, clearly 

p:t."'ovi(es t~1at ail exempted Hative shall be deemed and reckoned 
as exer1:pt fror11 the provis ions and operation of Fati ve Law a1:.d 
sj1all be c~ec1118C. .snbj ect to tne· ordinary law·s of tJ.1e Colony. 

D. 

Prior to the pa.ssag e of the Native Ac1rninistr8.tion Act 
ctn exen1pted IIative cov.ld only be sued in a L~agistrate 1 s Court 
or il1 the SUl)reme Court subject, however, to the provisio11s of 
section 5 of the CC'urt I s o r8.t i ve) ... ~et l 8S8 . 

E. 

_ If E:~ Cornmissio:ne r ' s Court has jurisc1iction over an 
exel·ni_J te d l\J_tj_ve ·L,he:n a I'.~agistrate ha.s no jui"'isc-:.iction? section 
17 (4) Act 38/lS27. This c.:.epr i ves an e:/cempted 1'Tative of a very 
r:;c-,.1 ri~;·ht bec2:t.1se prior to the 1st of January~ 1929? he could 
sue in the :::;upreme Cm..:rt , tJ.1ence aE:c:.in to the Appellate Division 
<.~.nc1 in sp (~ Ci t'.l circtU!ls·ta:-c'.ces to the Pr-ivy Council which? in 
theory, i s n.n o.p~.1e,-::-.l t o t:1e Kin~· in perso11. 

F. 

A[_.o.in if the cl2finition of 11 IT2.tivc" in Act 2-8/ 1927 
lS to pr~..; v.~~_i l an c xcmptod Native vvill bo pr'c cludcd from making 
:-~ vrill in terms of s e ction 23 (l) and (2) of r~ct 38/1927. 

G. 

Se ction 31 Act 38/1927 contompl r'.t::; s oxcmpti.0n,from 
tht'.t v ery Act. 

It is V JX'Y difficult to dotormino from the rJcord and 
tho l·!o.. tiv::; Con.tiniss ioncr' s r0 2..Sons for judsmont wheth..;r the 
r11c.t t cr v·ras doc>.lt ,.riT,h c.t ComEwn Lo.vv o:(• l,Tr·.ti vo Law? it would, 
hoviJ.JV0r~ s e Jm tll<'•.t ov ontu .:-- lly Com::Jon Lrnv vtr:··.s L'.p:~) l lcd . 

Vfhc thcr •.•..• 
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·vll1et!1. ·3:r t~~.e one .- :~ .. bten of l aw or tLe other was ayp l ied, 
t,:JJ.e l'.:c.t Ire eo~ ·:.:.ii'" ~.o-.:-:c:-: ;-:_ ~ " i'lO JU~' iS CLiction 11 • 

·r11e "')0J!!t r ·oJ"' c~e c J . 0J.0~1 t :i.;e_ e:t'ore is~ do e:xeLToted 
~Ta:CJ.ves in l ·~B:l.,al fall unJe:c· t~1e D:Jrviev.r ot~ section _t&!'Lof tl1e 
rc-c L:L ve Ac,_n~in ~'. ~:., tr2.t:Lor. Act 7 r o . 38 of 1 92?? 

C o~ ·rts ·Jf rat :i.ve Cornmissio:L'lers a.re constj_tuted under 
sectlo:.1 10 o=: t~.12.t J..c t " :for tl1e hea.rinr; of all civil causes and 
n1o.tters ~Je t'l, ·e en V~- t i ve a.:.l.d J'T.:-;_-'.:,i ve only11 • 

The Act spccifi.c2.lly lays d.mvi~. ce:."'tcd.:n me.t7.ers ov2r 
whJ.ch the Court shall not :-cJ.ave jurisdiction 9 r. o:..1e of iN:1::I.ch 
e~~ceptio:;.s refer to -~::.1e pe::."so:;.1al iur i sG.ictim.1 but meTel .r to the 
SubJ e. c + ··,- ::'! -'· -·- e~.., O"lC' .J.' ., " ,r~ i c·.J·- ·'- 0 V "' . v .. le. lJ (., _ L..l. r:: •. __ '-' .c 1.-. Ll-... o 

!=..aJ~_i_\~e. rileaj1S 2.:t;.y p e:cson rrho is a mert':Jer of ~j=i)~ 
a.b or iz il'lal ~,ace o l"' tl"' i he o i At"'r i c a. a:L1d a. ny r ~ r· ~~ ''.Jn re .s :·. c~ lng in a 
s chedulec1 Nu.tive area. unDer the sas.1e ccjn.Ci ·i:--:t. o:t:. :::> a.s &. l'Jc:.tive o 

. As i'x"om t~1e date of the c onsti tu tion in a~~-Y c:.rea of a 
Coi..l.l"' t o~ 1\·a.t ive Cmmnissione:c u:nc1er t~1e .n.ct~ a l\=a.3·istra.te 1 s Court 
;~;: ;:·.ll cea.se to ~1 (: .ve juri.sdlctlon 1.n tha t c1rea in res)ect of any 
c :h.rll sni t c.l"l.:~ ::.n2; ur~der section 10 of the Act (section 17 (4) 

.. "~et 38/1S27). In te:c111S o~f th~.t sectlon a Cou~"'t of l'rative 
Co.-~LliSoloner h'S bee ~~ c onu·Lit,J.tec~ i'oi' the 1'-:c...~:!.sterial District 
o: l\re ;ca .. ~-;-L.le a!1c·. -c,:~i c.-: c c=-.s e co:.1e s to u.s in appeal from that G.ourt. 

Ui.1(er sub-section (1) of section 31 of t;1e Act~ the 
Goven.1o::c-Gener2.l IilC.JT grant to any J.,ia ti ve a letter of exemption 
exe::11ptin-:-: t~le recipient fT·om such laws as may be specified in 
s1.1ch letter. 

It is fux·tllel ... ·orovided (sub--section C3) section 31) 
that any letter of exe.~1ption issued t1.:nder any law incl:,ded in the 
scl1edule to 1.1.1e } .. et~ s~:. c.ll be cleemec":. to h 2ve been granted under 
sub-section (1). 

Le t'l,e:L' .S of exemyt,io:n in Natal ·prior to the coming into 
force of Act 38/1927 we:ce-· i ssl,ed unc!.er t~1e i)rov :.sions of L cYf 28 
of 1865. a law· "fox' reli~.¥:ing certain person-s from the operc-~tion 
of Fative Lc.w 11 • · 

La.vr 28 of 1865 ethe whole) fi,sv.res i:n tl1e schedule to 
t:ile l':;z.tive Acl.mini s t,ra.ti o:t1 .~et 38/1927 ~ thereforG any lette r· of 
exemption issuec!. unc~e r La.vr 28 of 1865 must be deemed to h 2.ve 
been granted under sub-section ~1) of section 31 of Act 38 ~927. 

'i'he f oT·m of ezenr.:)tion ,..~ i ven unC:l.er Lav! 28 of 1865 
:t·cac~s 11 

o • G c , , • o shall be ~1c!. i s h e::c·cby clGclai'ed to be. 8X2llli)tGd 
i::. Oli1 2.nC tc;.J.<::; n out of t~1c op~ration of Fe.tive Law and shall bJ 
e.n<J. i~·:· ~12nc :..: ~~'orth subJ0Ct to the ordinary 1 oJ.II[S of th J Colonyrr and 
t~lis is J.n con.foi'En.ty 1.rith t~:10 section under which it is is c.u od , 
viz. 7 section 19 '''hich says a l'Je.tivo to ''·.rhom a l etter of cx0mption 
:1a . .s b2.Jn ,C:,I"O..lYl:-<~0. 11 sj1a ll b l: c12Gme:d 11 2.11cl r0ckonc c~ as oxempt..::d. 
ilfrora t l1o p:i.-ovis:,_ons B.Ild o··Jcrations of Fativ 2 Lav.r anc-:. shall 
t11or2 :.:.fte;r· b0 c~ _ -:.::d~G. subJ 0 c t to the orCi.inary lavrs of the: colony" • 

In th~ caso Luta."r i vs. Tsh~li l6 I:oL.R . .... 26 (22,'1/9.5), ' 
Gall1rta.y, c oJ 0 COl11i'11-;; nting 0~1 the ~.rords 11 si1all-·bo do0m0c1 oubjoct 
to tne: or<.1ip.ary la~~rs of tho Colony" 1 said 1'but . tha t can only . 
a:f'f0ct thJ l'!ativ0 man hims_;lf; it .~hrcvl him out of tho op?ratlon 
of Fa.t:.v0 LCJYT but it clid n o t 7 in r1Ti opinion, clotho him v·! lth tho 
sam-: :cig~1t.s in r..::p;a.r0. to pas t o·0 -H'at,ions r:·. s l t did to whl_~9 r:10n . 
who JJ..:::.d G . ..;a.l :..n~:s Wlth th0 :i·Ta.tivcs . o o o o •• • o •• F.il.-i&-ineCtc·· SUbJOCt 

to o • o o o o 
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to the ordine.r:r laws of' t.~:1::: Co1oav anc~. those are that the cases 
of any person 7 excep t a native UJ, .. :;.er l'Jative Law, must be tried 
in the duly constituter:. Courts of thic Colony" .. 

But in cons ici.erin;:; thl s interpretation it must be borne 
in mine-;. that the learned Judcr.:;e doubtless had in view the provisions 
of La.v No. 26/1875, which conferre0. jurisdiction upon Adlninistrators 
of Ne:t,ive Law only in respect of iTa tives living Ui.1der Native 
Lo.\r , and that this decisj.on was .:, iven three years before the coming 
into operation of the Natal Courts Act 49 of 1898. 

Ths.t case hcs~ howe ver, been overruled by the case of 
Nxaba. vs. Nxaba 1926 N. P oD. 29 in which it was held that ·where 
r,1arri ed r.Ta t i ves are taken out of the operation of Native Law and 
placed un(l er Lc.:u.; 28 of 1865, the change extends to their property 
ri::~ hts ancl comitlUni tv of g oods is established between them. 

'--' '-' .'< (). I ~ p J 'ljo ~ 
I n t :-D/::! c .::. se of Zwalakap vs. Jardine 13 N .L .R., 226 an 

action a~;aine. t D..:ll 3XGElptecl 1,1-atl ve , the question was raised but 
not decided as to \Jhe:t. lav~· vvould be applicable to transactions 
occurring before the issue of letters of exemption. 

In the NataJ. Courts Act (supra) "Native" is defined as 
"all members of the abori.gin2.l races or tribes of Africa, ~)outh 
of the Equatoro -b: Ns.-g._yJ?.._3.£~l!}.?..t!~d from the operation of Native 
Law shall be deemed to oe a Native within the meaning of this 
Act for the purlJoses of a civil case involving riyJ)ts under Native 
;Law, to which he is a p arty, but save as aforesaid~ the word Native 
as used in this Act shall not incluC.e a Native who is exempted 
from :i~ ..::1.tive Le.\! 11 • 

"Native Case 11 meew.J.s a civi l case in which all the 
part:.es are N?.tives e..:n.d (sect5.on 25) the Nc..tive High Court is 
given jurisdiction ove1 .. all Natives subject to the provisions of 
the Ac t to the exclu1:~ion of tl1e 3upreri1e Court (section 26). 

By se ction 17 of the Nat:.\. ve Administration Act 38/1927 
jurisci. ictio1;. in c iv~. l ma.tters vras taken away from the Natal 
Fative :L~ic;h Court and vested i n the Native Ap~Jeal Court in so 
far as the r0tte r w~s one co~in~ witl1in the jurisdiction of the 
Appeal Cour~ a.nc~ whe:t·e not i11 the natal Provincial Division of 
the Suprel!lC Co·J.rt. 

The l\To.tive Appeal Court is constituted for the hearing 
of appeals in proceedincS;s from Courts of Native Commissioners 
(section 13(1) ) and Native Co:mrnissio:;.1ers 1 Courts are constituted 
for the heari:ng o:f all civil c auses and r"1atters between Native 
and Native only. 

Exempted Natives in Natal fall today into two classes$ 

A. Those exe;:~lp ted subsequent, to the co:1aing into operation 
of Act 38/1927. (There are at the moment none such). 

B. Those exenroted unde r Lavv 28 of 1865 prior to the coming 
into operation ~f Act 38/1927. 

The l aw defines "Native " P..S being a member of an 
abori;~ina.l race or tribe of Africa and if he g ot a dozen letters 
oi' exemption he still Vjould be a Native and the law says that 
Courts of l''a tive Commissioners shall have jurisdiction in all 
civil cases be tvveen Natives. 

E:x::eHpt :l. on does not ::.;:i.ve the exempted Native the full 
status c.nc-:. l..,i r. J.1'l,s of a European . The exempted Native is still 
.subject to t:·:(; [:.~ e lC.INS wl-:..ich O.lJPl~,r only to natives and are not 

part •••••••• 
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part of 11vhat i s called 1·1a.t. i ve Law. The exe111pted l'' a ti ve is still 
disentitled to exerc i.se t i.1e e1ec tora1 fx•anchise ~ just as much as 
tl1e une.xempted Na tivc i .s , he i s not allov·red to c a rry firearms, is 
not al~O'~.ed to obtain liquor. 

For exe!nption from the s e a.nd other ='-a.ws to 1-•rhich I have 
a lluded, it· is still nece s so.ry for them to be relieve d. either by 
enactment or by tl1e special authority oi' the Governor of this Colony 
and whenever the exemption fro::~ the pl"'ovisions of c:;_ny of these 
SiJe-c ial laws is gi vcn" it is alvrays an 2xem-otion which 2.p·0lie s only 
to the individual and' not the raerabers of the faxail v ( ner BeaUl"llont 
and Dove-Wilson,J .J. i n J\.ppl ~. C ,'"'. t ion of ~phr8.im rviahluG. ... ie 3/5/1905 ~ ·1 
Suprc1~1e Court of l'fat a.l) ~ ~.-.. ne. h8 i s still subject to the provisions 
of s 2ction 1 of tl1c Imr11oro.li ty Act 5 of 1927. 

The tenc:.ency o:f all legislation in recent years has been 
segrct:ation - to keep Native and European apart and. prevent 
promiscuous intercourse, e.g. Natives Land Act, l913~ Native Urban 
Areas Act 1923 Clnd. now thG 1Ta t i ve Ad.nd.nistr·a tion .Ac t 3 S of 1927 
providing· separate Courts for--fh2hcru.:; iiig·--o:rc-ivii"-:~3:LlSE~ s -bctvlccn 
l\Ta ti ves. The polic ~ - of tl18 lavv s c cmG thcrcfol"'·J to h av 2 clearly 
co:ntcmplntcd abd intcnd.:;d tl1c dividing line set up by section 10 
of th..:; .H.ct (supra) • 

c. 
Hcr·-c it would s e c1i.l the dcc j_sions of tl1c Courts have boon 

that tho effect of t:'o~ ~ -I orG.s 11 sh2.11 thoi'o .- ftcr bo dc macd subject to 
tho ordii1z..ry laws of tl1c Colony 11 is to conf .;r a. bc~n.o l i t upon the 
-.:.x -.:::l.:l}H_, _:; c~ 1' ,1 ti v .:.; anc. T!1<J.lc...; him subj cct only to th:; EuropJe.n Cou rts o 

Lctt..:rs of J ~c.:Erotio:i1 i s suJ( undJr th~~-t Lc.w o.r ·-2 by s -.:: ction 
31(3) Act 38/1927 dc cmJd lo h~vc baan issuod u~d:r s e ction 31(1) of 
Act 38/1927. LwN 28 of 1865 is spc cificGlly repeal ed b~ s c cti6n 
36 .:·-~c t 38/1927. Le t, ·. ,0rs o::c· oxc:r~Dtion unc\ cr L2Y•T 28 of 1865 c onf crrcc-:. 
c crtc:·.in r:Ls£1ts . T;tw sa rights ~'.r2 m2.into. i:..1Jcl. b•r s.:ct i on 31 Act 
38/1927, c . g. s 1.1.bj c c t to the o:c·c~_ in~.r~r l :::.ws of tl12 Colon:r oxc cpt in 
Y.:-.tiv:: Co.~\CS (s:ction 5 Act ~9/1898). 

:::> ..: ctions 55 a nd. 68 .1=1ct 49/1898 :9rovic:.0d fol"' c.ppe:o.ls f rom 
~:2 . .;.istJ.. ... c..tos in i·;' 2.tiv . .:; c ::'.. ::,c s z·::;.d fi'om jud.:J!.K~nts of ChL::f.s o.ncl t h o ,s c 
r:; . .:. ct ~ one: h :-.v :; b 2 ,:E D'·).Jci.f :.c :-.l1' r r . .::-o ~.J c.l ·..:: cl bv ,cacti o::.;, 36 Act 38/1927. 

•-- ~ ... ... •o - ,.._ ~ •.- - ----. •• -··•n -- -• - ':..J-· - - --·--··•or_._ V 

Th.::: l- ·t-.t l V c :ici.rnj_:!,1~ f:: t l" .:::.-t.:Lo:n ilC t i s not 11 I"c.ti v -: LC.V·T " 0 I t 
i::> ;:-. l):-~rt of t h.; sto..tutvl"'>~ 1 ,-w of th J 1o.:J1cJ c.:ffc c tiDg in c .::: r tc."lin 
r'"'spc;ctr~ Europ .:; c:.ns ."" . .S ~ ·rc ll <"".8 J'ir:.tiv 2L - y:i_y:..~ so ction ~> 25 ? 27, 29 
e.ll.c'l 30. Furth..Jl"' 7 Cot,_Tt:::-· of ~:.':'.t~~v ,_; Commi_r.;:.c: i o:i."lC:l"Ei :~1UJ.! t c.ci.E1ini,tJtCl"' 
tho orc-;,inQry lc.w;; of th~ l ;:.n c-;, ? ~· .ri th t21·2 pl .. ov i::~o th~t i·c i E> in t ho 
diccrc tion of such ~ Court in Guit~ or proc ...; -~in~G bo ~~~ ~n Nativ .::: s 
j_:nvolvin8· c1uJ s tionrJ of cns ·toi!1 ·.~. : f ollmi'T CcL bv I'T~' . .''GJ.V O G to G.oc iC.o nuch 
cl·:..L:: tion::~ c~ccordiT!(.' to th .J l-7~~ .tivo :i:..J:'..w C'.lJl)ly:.J~ t o ;-.;uch qu~s t.ionG 
. .:,; xc 2pt in L O f ... ·r :1.r.: j_-~ .~~h;-·.11 !1.::.v o b e .:;n r ~po .~lc d or mo c1 i f2. od . 

It h :"".r, b e .:n ; : n_s,:;c . t .. C. th,;:t_, ,..._ c~i.s t ir:.ction s h ouJ.c1 bL: drr.·.wn 
b.;·L-w ·-...:~ ~1 ! T,...,_.::, ,·~.l :r .-::.t ::;~v .:-;:3 e;::;(..=.nro t20. u.:!d - l"' thC; l·':. '. t 2..l L,_tw 28 of 18S5 ? 
b.::: for .:; t he . ·~et of 1S·27 9 r-~i:1CJ. t~.w r~ .~ cxc;m~')t;~o. ,snb::.:; c,;_UJ:i.1t tJ~-.:: l' .Jto • 
'Th -::: .:--.rg-v. i·.~Lnt j_ ::· t~v:.t JX2ET~") t2C. l'-2.t ivos i D l'r~::.tnl 1:..-:.0. pr:_or to 1927 
~- v :::n t ~c.-:. r ::..5)1t to :!.1-.v-:; trk i l .. O..i.srout.:;r f:>Jttl J d by Europo2.n Courtc; 
l.:mC:.:J r the p~inc i p l ·J ,.-.; oi ~u.ro~) .; ;:,-_n .. l "'.P, nnd ;· _ ri[:J.~. t of :>.pp ~ . ,"tl to 
t J.'lo Provinc i ".l Div j,.::;io: .. :. , ~h2 /~lJ ·)j ll .~·. t c.: Di vi ,s ion (JX~ in ~- pro) er 
c .r~ ~ to t ho Priv~r Coul1.c i l, uD.(_,Jr n:; ctionB 83 of th-:: F .:--. t n.l Fc...,_tivc 
Cou i ,tn J1.ct, ~,·r~;, ic~"!. v .:.. ,t. t J d r ~~sht muGt b e G. :; .nu-:d to cu r vivo t he Ac t 
in. t~L; .:.b r~::; r>.c-.J OI .. o~~:')r·o .s r.; T•·rorcl.::; o~t' l: .. J C vf' r'-~ 'i. ...... J' im:·?li c :;. tion.. · 
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clear t:1a.t no j_)erso~1 can :Je sa.ic-:. to have a vested rieht in a.ny 
course of proc ec.ure . ( bee LE.:'Gve ll on l~l~.:t&;t".Q~~.?_t.g;._tj,_Qn._o_f_?_t_q_"tgte_g, 
6th Edo p ._....400 . .See also In I'e Hale 1 s Pate:nt 7 1920~ 2 Ch. 377 ~ 
per .SA.il.GApT 7 J. 7 2.t :p. 38'3) . If i:n reply to this it is contended 
t~1at the 1~ 2..tal exem:Jted. I:a.·i~ive ::.8 affected not onlv as to matters 
of proce c;_ure 7 bv.t aiso i n ni.J Status'} Vlhich iS a ve rted right') the 
a:-.1swer I t11l:i'lk is this 7 tJ.1at as already stated.? unde~c· the Act Native 
Commissioners acl.m:i_n:Lster the ord ina.I'Y l av.rs of the land, and that 
even ·prior to the pass ing of tJ.1e l'Tative Acl.m.ini.s tration Act an 
exemoted Native in Nata l was under tJ.1e Courts Act l!o. ~9 of 1898 (N) 
liabie to be dealt v:_ th und.ex' ~rati ve Law i n any c i vi.l case, to 
~ihlch he ' •fc.s a p 8.l .... t y 7 i nvolvins rig·hts under Native Lavr - y_~g_ 
section 4 of t11at Act? and. the Cou:r t of l:Iative Co:rnmissio:-.1er W0t}_ld 
in the exercise of i ts d.it.t:!T'e t-.~_on -:..-:.nder s ection 11 of the Native 

... ~c"t11i:i'l i.s tl""'ation Act a)~JJ:;~ th<? ;;:.p[.J:t·oy1 'i.c.,:,s Law . There is thus no 
al ter:2ation or cl1t:U1[)e in l1is pco::..·i~ivn e.:nd no derogat i on of a vested 
ri~1t. The changes effected ~y the 1927 Ac t relate only to the 
forum') not to the laV'.r to be a.)lJl:'~ <~c~ to ~; :;:e~-11)-l":,ed Fio.. ti v e s ~ 

Sec Ol~O.l ~.:- ? t11e onl '" s 2DSG in ~i<!:: r_;j·J. 2.. ~_;,; B tr:;d l" 2.c?'ht to a 
_siven form of proc cciure, or · to h~~ve a c&.[:n? :J:1.ea.1\\ by a given Court~ 
or to have; a r i c)J.t of appea1 to a. f~1.rt!:~el"' spec i.f2.c CouJ:'t ? can arise, 
is wllc:r·e l cs;al procecdin_s;s in a f).ven Cov.rt have actually been 
inc optGd by the is suo of ;:.. SUlilu1ons out of th2~.t Court. Then it n1ay 
be sa.id th2.t the litigant h0.s a v e sted right to the course of 
proc.:;duro appJrte.ining to t hat Coul"'t and appeals thcrefrom up to 
the one~ of those proc ,;;cdings . Such a case is cov2red by sub-section 
{5) of section 17 of tl1c Act wh].ch is a provisio.n relating to the 
transitional period. 

In the: f2.cc of t hose considerations thore does not scorn 
to bc o.:ny sufficient I "C!U.S011 f oi' not c~iving ·thc vrords of section. 
17(4) :t·co.d. ~.-rith s ection 10(1) a11d t h.:; def i nition of "Nativ<Jn in 
soction 35 of the 1,_ct, thcj_r nc. tul'"'~~l mcanin[:;. This is tlw.t all 
Fa.tiv.~s ,_ 2xcmyt-:::d and U:11cxompt2d alil\:c 7 arc subject to the jurisdic­
tion of rative Co~m1issiono rs in ~11 case s bo ~vcen Pativa and Native, 
~.nd th -:.1. t th::; jurL:. c~=·.c tlon of' Ilc~E;:;is trat·J S 1 Courts is ousted. 

Ho.vi:-.1g r.->o dc c ic1~0. 7 it r 2nains for tJ.1o Court to deal vvi th 
th0 .sJconC:t point t 2.k2l1 by ~!Iro Do.rby by conG O:i.1t, viz., whGthor the 
o.ction \Y iD..G ri[;htly brousht b·y- Plaj_:i.1tiff assisted by har gu2rd.i0.n 
o~~ 'Y~1-2thcr it should 11~-.vc be on brought by her kracl- h22.d in t erms 
of s :;ctio:i.1 208 of the; Code? 

rfhi s pOJ.nt is ~;ov-.::r>nC:d by the pri:i.1Ciplo l a i c1 O.OVTn in the. 
case Bafana ZU!11CJ. :vs. Mpazir11a Sokcle 1929 ~~.A. C. CT & N) 159 o..nd in 
terms of' th-.; r·Lll~:ng g ivcn in th2.t co..sc w 2 2.rc of tJ.1o op ir..ion t hat 
in tho circumstai}cos of tha en..~~..; bcforJ u r.} t he oxc options should 
llava bo~n uphold .and t!1-) §UllllilOnG di:-.mi .s,s~c1 1.·:ri th co s too 

The croEJs E;qJp2c.l ::!.2 su.stain,:;d on t:1o point c-_nd the 1~1ativo 
ConuniGDlon~r • s ju0. ~1iL:nt i :~ c.l t :; r a d to ono dismis r in~; tho s unm1ons 
with co P. tn. ' '=' . 

Wl1.il f. t concur r in.s· 1:vi th t J.1c l cZ'.I"ned Pr·JSid2nt o.nd my. 
broth.:::r l·In.rti11 in r cgo..rc1 to the: .second point r.::"iscd by Nb ..... _rarby~ 
I c1o not FhL:.r~ th(; ir vi ~wr-; in co:i.1naction ' ··ri tll thc qu,;.s tion ·of 
jurisdiction. · 

App ;:;.llant ~.,~ J: :~ret.l1tjd h i i3 0xcmption Ul1dC l ... Law ~To • 28 of 
1865 "For r.::li.::v:~ng c or t0.ill. p2rRo:i.1C from tho opor.:..1.ti on 0f Native 
Lo.w 1

' 1:·rhicl1 L2J'! 1w.u nov: b e; .:.n P Ol)02.l-Jc1 by Act 38 of J 927, under 
section 31 wh::;::c ... ;of Guch 1 -.;tt ::rs of -:xomption 2.r c "b:,oi116 por1?ctu2.tad? 
but they m2..y b.:::: c o.nc ollJd by tb.o Gov .: ri1or-G ~ n..:.1 .... c:::.l 2.t 2.ny tlmo 
1·,•i tJ1out C:'.f~ r. i sniD.g 2.~.1y r ·-.;,~.s on t~1cn ... 2for. 

In . a ••• o o o " • 
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. ;-· 
I n t L :: ': .~:~t:~ of.· ~-~~.21 Jx.C:~' . v~:.: . Rex (1905N.L.R.298) it was held l,~.~ 

that "the eze ; i:.~~· ~=~ 0 3:2 :])' ::-. .:~t.e·l t o Xatives under Law 28 of 1865 is a 
change of status but i s pe~::-0o~al and is not transmissible to .the 
children except v:he r e so ~'r o -v·iced in this Statu.ten. In this same 

, case on page 312, Beaw-:ion.J:.. 7 ~T. vrhen reading the judgment on behalf 
1 of himself and Dove-Vvils o2-:tJ. says, "The greatest exemption and the 

,. 

1: 

• one which most nearly briJ .L(~s the 2\fative to the same status or condi­
tion {we do not see any distinc t ion betvreen the terms) as the 
European, is conferred by the Native Exemption La1.r, Law 28 of 1865 ••• ~·: 
To anyone knowing Native customs, usages and modes of litigation, 
the truth and expedidence of these words is at once apparent. They · 
seem clearly to indicate that the intention of the legislature\mas 
to li1:1i t the operation of the Law to such persons only as should be 
found to be specially qualified, and personally designated; and this 

1 intent ion appears to be emphasised throughout the Lawn. 

It falls to be co:nside:-ed how this status or condition 
acqu i.::eG. by a Native exempted under Law 28 of 1865 is affected by 
Act :5' , of 1927. 1!:/ould there be a ucrtailment of rights if it were 
held t~nat the Native Corninissioner 1s Court and not the Magistrate's 
Cour"" . is the proper forum before which Appellant should appear? 
This ~, l:tes tion to my mind must be ans:Nered in the affirmative because 
if he "lcre to go before a Native Commissioner's Court an appeal 
would lie ohly to this Court - which is a Court of final appeal-
and no further except vri th the consent of the Appeal Court, vide . 
section 18, whereas if his forum is to be the Court of the Magistrate , 
it would be open to him to go on appeal to the Supreme Court ~~d . 
from that tribunal, ordinarily, to the Appellate Division and in · 
certain cases even to the Privy Council. There would therefore be 
a curtailment of rights. 

Act 5 of 1910 section 13(2) reads as follows: 

'~ere a lavr repeals any other law, then, unless the 
ucontrary intention appears, the repeal shall not •..• 
11 (c) affect any right, privilega, obligation or liability 
"acquired, accrued or incurred under any law so repealedn. 

. ' 

Prior to the coming into force of Act 38 of 1927 an exempt~ 
ed Native went on appeal from the Magistrate's Court to the Supreme. 
Court and not to the Native High Court, save and except in cases 
where r ights under Na tive Law are involved 'see section 5 Act 49 
of 1C98) and by forcing him before the Na tive Corrunissioner's Court 
in c,::.se s where no rights under Native Law are involved , his ac crued 
righ~:: s vroul d be affected. Section 5 of Act 49 of 1898, for. some 
reason or other~ has not been repealed. 

I do not agre e , how2ver, with Mr. Darby when he contends 
that even in cases involvi:i."lg rights under Na tive Law to which an 
exempted Native is a party ~ the Native Commissioner hns no jurisdic­
tion. This to my mind would mean that he would be ·placed in a 
better position than he v.ras in when Act 38 of 1927 came into force • 

The question arises whether this case i nvol ves r i ghts 
under Native Law. Appellant cla ims from Respondent £200 in respect 
of alleged seduction and r eserves. to her self t he r i ght of action 
in regard to lying-in expense s and maintenanc e of the child. She 
herse l f sues, duly ascis ted by her guardian . Under Native Law 
the s eduction of a girl gives to her kraal head or guQrdian , a civil· 
clairr! in damages aga inst the kraal head of the s educer (section 208 
of the Code). The kr~al head or guardian did not sue in this caseD / 
She elected to sue hers elf and by so doing she i gnored Native . 
custom and adopted Common Lavr procedure. The usual claim under 
Nat ~· -le custom is two head of cattle and only under spec ial 
circ ~:mstances may a third beast be awarded. Appellant cla ims £200 
which is equivalent to about 45 head of cattle , and , in addi tion, .; 

she .•. . o • 
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she reserves to herself the right to claim lying-in expenses, which 
claim is foreign to Native Law and Custom. The question must there­
fore, be answered in the negative. 

In the case of Natal Native Trust vs. Ngcobo (1928 N.P.D. 293) 
it was held:-

(1) "Tha t Act 38 of 1927, section 31(3) implied a recognition 
"of the continued validity, after the whole Act had 
"come into operation, of every letter of exemption 
"issued under a scheduled law, and that the actual 
"terms of such letters of' exemption must therefore speak 
"for themselves 7 there being nothing in the Act to ffi ow, 
"either expres sly or by necessary implication, an in­
"tention to vary them. 

(2) "That the intention of Act 38 of 1927, was that all 
"pre-e~cisting let·ters of exemption should continue 
"valid after the laws under which t hey were gr anted 
11 had been repealed by the coming into operation of 
"Section 36 and notwithstanding this repeal, subject 
"to the Governor-General's right to cancel them 
"under section 31 ( 4) • 11 

This case went on appeal to the· Appellate Division (1929 
A.D . 293) vrhere it was held that the definition of the word "Native" 
in Law 14 of 1888 is not applicable to Law 49 of 1903, and the word 
Native in the latter Law does not mean a Native other than an 
exeEllJ ted Native but include s exempted Natives as well as unexempted 
Natives~ but otherwise the decision of the Natal Supreme Court has not 
been dissented from. It is significent that not once has reference 
been made to Act 38 of 1927 in the judgment of the Appellate Division. 

A liberal construction was placed on Law 49 of 1903 by the 
Appellate Division in favour of the exempted Native and thereby rights 
were affirmed which it had been sought to deny him. 

Matthews, J. in the judgment of Natal Native Trust vs. 
Ngcobo (supra) aptly remarks in reference to Act 38 of 1927 that "it 
is a cardinal principle of the construction of any statute that it is 
not fuo be ~nterpreted as abrogating or varying a right or privilege 
granted under a prior stat~ unless the abrogation or variation is in 
express la~guage·or, unless a necessary implication must be drawn from 
the langua1e used that an abrogation or variation was intended." 

It must be observed that sub-section (2) of section 31 of 
Act 38 of 1927 empo,Ners the Governor General to grant exemptions 
subject to any conaitions he deems to impose therein . Law 28 of 1865, 
the law under wb.J-ch letters of exemption were gr ant ed, had no such 

· provision. Anf curtailment of rights enjoyed by him had to be effected 
by special leGisl&tion, such as the Arms and Ammunition Act, Liquor 
Law, etc. 

Under sub-section (4 ) of the present Act the Governor-General 
is empower~d to cancel any letter of exemption granted under Sub­
sections (1) and (3). This power of cancellation in itself is an 
express abrogation of rights and privileges and the inference must.be 
that no other abrogation or variation is intended. It will be notlced 
that a distinction has been drawn in sub-section (4) between letters 
of exemption granted under sub-section (1) and those referred to in 
Sub-section (3) • 

. It is true that the definition of the word "Native" under Act 
38 of 1927 include s an.v person even a EuroRean livino· in a procla irped 
Native area under the same conditions as a Native, bu~ this ~o my mlnd 
does not mean that such European would be f or ever denied the privilege 
of a European forum in such area . He may discard his barbaric habits 
and return to living under civilised conditions. 

I think, for the reasons stated above that the Native 
Cornmissioner had no jurisdiction. 
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ZIBI NYA'l'JY.AZI VS. 1TO:iGT~J7~.Jl~~T@;.. 
\. 

DURBAN . 21st July~ 193lo Before :S.T. Stubbs~ Presid~nt, FQW. 
Ahrens and E.No Bro.atvedt, Iviembers of the Native Appeal Court 
(Transvaal and Natal Division). 

NATIVE APPEAL CASES - Return of lotolo - Native Divorce Ac tions -
R-emarriage - section 169 of Schedule to Law 19 of l891 ;. inadequate 
award of cattle - Cos t s. 

An appeal frorr.: the decision of the :Native ComJnissioner 
at Pinetown . 

AppBllant sued Re s-;:;cnd.ent for al vorce V·Ihich the Native 
Commissioner refused to .QT'ant . In a-vpec:.l the F.:noeal C01:.x·t. ordered 
that· the appeal be sustained~ the.t the divorce be ... grantee a."ld 
directed the Native Commissioner to m3.ke an orde r in terr:B of the 
provisions of section 169 of t he Code. ?ne IJative Commissioner 
thereupon having heard the evidence ordered that the Respondent 
remain under the control of her brother or guar dian until sne 
remarries and that upon herremarriage the Appellant is enti~led to 
the return of 5 head of cattle. It was ordered that the child 
remain in the custody of Appellant. Against t h is decision appeal 
is brought. Therecord discloses that at least 30 head o: cattle 
had been paid as lobolo for Respondent~ that the parties ~ad been 
mari•ied for about ninete en years and t hat the vvoman on re::1arriage 
would be lobol'} 1 d f'or about 8 head of cattle. 

It appears from the record that Appellant originally 
sued Respondent. for divorce 'liVhich the Native Corr""''7!issioner., Pinetown., 
refused. to grant. His judgment \fas appealed against and this 
matter came before the Native Appeal Court on the 14th of October, 
1930~ when the judgment of the Native Corr:miss ioner vv-as r·eversed . 
The judgment of the Native Appeal Court on that date was as follows.:-

"The appeal i s sustained v;i th costs and the divorce 
uis gra_Tlted and the case :::·eferred back to the Native 
11 Co:;mniss ione r- to r.-_:U<e an order in t er :r1s of tbe 
~provisions of s ection 169 of the Code rr. 

The Native Co::1ffiissioner on the 27th October~ 1930, after 
hearing the evidence of the Respondent made the following order:-

"That the Respondent r emains under the control of 
"her brother a~d ~1ardian Sinandi until she remarries. 
11Upon her remarriage t~e Appellant is declared to be 
11 entitled to the r eturn of' five head of cattle . The 
"girl Nomambuka to remain with her father ~ the 
11Appellantu. 

The Appellant not b e ing satisfied with the order has again 
appealed on the grounds set out in his notic e of appeal. 

It is clear thc.t the Native Commissioner erred when he 
stip~l~ted that only upon t he r emarriage of Respondent would 
Appellar"t becom~ entitled to a r eturn of t he five head of cattle ., 
?nd in h~s reasor1s for judgment he admits that he was v;rong "in 

-,~·1.1 t t ing J.TJ. t,he vror·d r emarriage 11 • In point of fG.c t th~ words 
~)on her :-e7.1arriage '1 should have be en omit tcd from the order and 
L\l1 ju.dg.men~-~ should? 'therefore , be amended accordingly (See 
N(!Sile~ llia 'Qum\Lu .. vs . L:tr..r-tzi IJ!apurnulo 1930 N .A .c . (T & N) Vol. II 165. 
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The q"Je s tion w:1ich reiln.,_::u: to be:; dec ided is whether the 
numbe r of ca.t tle (viz . five ) to iie :r·ctu.r·ned is .., in the circumstances, 
ac~ecnJ.a~_:; ? Secti on 168 of t he Cod2 prov:i.J.es that in cases of 
G.iscolu -c.ion of r~v3.rr iage t~.1ere sLall b e a r e turn of cattle or their 
eq-c.iv~_1..lent by tJ1e fatr.e r or g1.:ar J.ia.n of the l,'voman to the husband. 
Sec tic~n 1G9 requires t he Cour t granting a decree of divorce to 
direc t and cr cier the number of cattle to be g iven back by the 
woman's :father or guara i a.no 

There is not:1i:;r;· in t he Code to i nc.Licate the nwnber of 
cattle to be r e turned 9 and. i t s e ems 9 t h ers f ore 9 that the matter is 
left entire l v to t he discretion of the Court. In such circu..rn-
stances9 theL Cour t ml,.St ex::::r c:!.se its d iscretion in a juciicial manner 
and it wil1, the :-.....,E. :Lore 9 be necessa:::-·y to examine the :facts in order 
to ascerta:.n whe ther the Native Co~Jinissi onel"' has exercised a 
judicial and reasonable dis~retion in the pre s en t matter. 

The record disclose s ·f.>::t a t l eas tJ thirty h ead c f cattle 
and probably thir t y -·:'ive hl~.:.t'i were p.{i.d 2"s l obclo f or Re s pondent. 
It also. apcears t:1a~ tl'·.e \Jaet ies vre'i'R married fo:r ninc t esn or t wenty 
year ;::., th(;ugh t h e Foo2ll2.nL. a l Jc.::gc:s tl~a.L ~ c:\.c ·'".!(Ji u i~'g to the evidence 
in i JlO d.ivo.··c~ C 2.3( 7 ·th:: Rc·~):t-"..OYY.;.er:t li·•.rsd 1;,:it.J1 A9}.;eJlor.i."t, for 
fou:-·-~c:;rl :,':-cu'E:'o l·J1Jortnr.J..Ltely 7 we J.L:V0 nc;t l:..'~V! S!?Gn t he record 
of ·~"l? c-:-L·,·\~rct:: pr:;c-.;c.~. ::J.r:<~so Tn2 =·.;arJj_v~ Cc-r.JldsE~lor:er st.0.tc s that 
the ~.'i'--·"· -11 to-0 :.:.v i;:; a.-~·.YJt f'oi'ty-·fi ve years of :-... 9'2. a!1d ~Jrould be worth 
eig~1t t.2ad of cattle upo~1 rernc-"'~"r iage . Tl1e div(;rc e was §;"'rented on 
the ar>ol-1 c&t l on of t h'2 huscand 9 s o t ba.t t he woman (Respondent) was 
ths gui lty sp ous-a e Th(~re is one daughte::.'"' o:f the marriage alive 
to-day of whom the Appellant has t he cus tody . The Re spondent 
allege s that there i· ~-srs four other childr e::1. 9 a ll of whom are dead. 
Appellant states that there was only one child born of the marriage. 

Taking all the circumstances into consideration~ the 
awa.rd of five head of cattle by the Native Corrunissioner is, in our 
opinion~ inadequate. The Apye llant is entitled to at least ten 
h.ead of the lobolo paid by him and the Nativ..; Commissioner's order 
is varied accordinglyo The app eal is uphe ld 9 and as Appe llant 
has substantially succeeded in his appeal h e is entitled to the 
costs. 

Durban'} July 21 7 1931. Befor e E .T. Stl.!.bb s 7 Pre; sident~ F.W. Ahrens 
a.nd E.N .. Braatvecl.t~ Memb e:rs of the Native Appeal Court (Transvaal 
and Nata: Division;. 

NATIVE APPEAL CASES - Nati ve Di vorcc Actions - Guardian 1 s liability 
as to costs - S0~cdule to Law 19/1891? Sections 166 and 168 - Costs. 

An app~l from the decision of the Native Commissioner at 
Pinetovm. 

Wher e in ~h0 Court be low Plaintiff (Appe llant) sued and 
tv-.,~+ .. aincd judgment wi'~;t cos-t,s against his wife in an a ction for 
d.i~~';G. The woman 'lkJ.s duly assisted by h er guardian. In 
-pursu.w.:nce of the judgm~t the Plaintiff issue d a writ of execution 

' \ 
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directing the MQ.cn~neer to aLi~orh ,. ~ PI" 1 • • _ 
property of the woman\ 0 PU::tY'r9j ~ - - Th~.._,._ .. -e1.v~ l!1::>ar'l of catt.l.o +.ho 

th~reupon applied to the '-'-'Nativ~nCurr.:m-t~~i.~~d}a."'l (Ro""'.l:-''"'nr:tont) 
aslde the writ on the ground that he as guard~r an order to set 
to the suit but only assisted the Defendant thlan~ was not_a party 
Law as guardian ~g __ litem~ and that untilc the d~~~;.~oa~~~rdl~ to 
the wo~an. (Defendant) was ~therwise under the legal gucw.~c~~~~t~d 
of Pla1nt1ff an~ the guard1an's l e$al liability in respect o£h~~;~ 
status c:-s gu c:trdlan of Defendant under the Code did not arise in 
Law 1:1-nt71 the m~riage was dissolved by the Courto The Native 
ComrnlSSloner oraered tha t the c 2.ttle attached be rGleased and 
ret~ne~ to the ~1ardiano Appeal is brought against the Native 
CommlSSloner's ordero 

It must be presumed from the nature of this application 
and the remarks of the Native Commissioner that ~~e Appellant sued 
and_obtained_judgment with costs against one Nongutsha Bhengu in an 
act1on for d1vorceo Nongutsha Bhengu was duly assisted in that 
action by her guardian Si::1andi Bhengu ~ the Respondent in this 
appealo In pursuance of this judgment the Appellant issued a writ 
of execution directing the Messenger to attach the property of 
Respondent. Certain five head of cattle b~1onging to Rccponoon-t. 
were attached, whereupon he applied to the Court of· the Native 
Commissioner for an order to set aside the writ on the following 
grounds~-

n(l) Applicant was not a party to the suit but assisted the 
Defendant therein according to Law as a guardian 
ad litemo 

"(2) That until the Divorce was duly granted Defendant was 
otherwise under the legal guardianship of Plaintiff and 
Applicant's legal liability in respect of this status 
as guardi~~ of Defendru!t under the Code did not arise in 
law until the marriage between Plaintiff' and Defendant 
was dissolved by the Courton 

The Native Conuuissioner held that the father or guardian 
of a v1oman in a divorce suit is not a party to the action and does 
not become liable for any costs that may be awarded against the 
womano He, therefore, ordered that the cattle attached be released 
and returned to the Applicant (Respondent). The Native Commissioner 
in making his order relied on the case Johannes Kwela vso Maria 
Ndelu 1913 NoH.Co 145o We have been unable to obtain the full 
text of the judgment in this case ~~d unfortunately the excerpt 
contained in Bisset and Smith does not deal with this questiono 

The Plaintiff in the Court below has appealed against the 
Native Commissioner's order on the grounds set out in the notice 
of appeal. 

In this matter Native Law applies, s.o that it will be 
necessary to consider the relative provisions of the Codeo 

Under Common Lavr there are exceptions to the general rule 
that a married woman has not the l egi tima _p_e.T.§.QD._a_=-§_t_@d~ __in _.judicio~ 
one of which is that she may sue or be sued unass1sted 1n d1vorce 
proceedL~gso According to Native Law a woman can never hav~ 
locus standi in ,jud.ic_io unless she be a kraal head o In act1ons for 
divorce where she is Plaintiff, it is expressly provided that she 
must sue duly assisted by h er father or guardian (Section 165 of the 
Code) and it is the duty of the father or guardian to see that the 
action is instituted, but only after he and the Chief have attempted 
to reconcile the parties and failed" It seems to us that the 
father or guardian is bound by the terms of this Section and must 
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institute the action. It is quite clear that the father or 
guardian must maintain his daughter ~-:-r:1_~nte lii;.~· 

In section 167 provision is made for a woman who is 
destitute 1 seeking dtvorce, or where tb.e relatives whose assistance 
she could legally claim are absent or refuse to assist. In such 
case the Court may~ upon application, appoint a guardian for the 
purposes of the case, who shall act in accordance with the provisions 
of section 166. Vlhat is the position lvhere the husband sued for 
divorce? Section 168 lays do"'vvn that he must notify his intention 
to the Chief and father or former guardian of his wife. 

There is no express provision requiring the wife to be 
assisted by her father or guardiaJl where the husband sues.. The 
Code merely provides that he must notif~r his intention to his Chief, 
and to the father or former ~'"uardian of h is wife o 

Mr. Shepstone argues that until the divorce has been granted 
the husband 9 in such a case, continues to be the woman's guardian and 
that it is not necessary that she should be a.ssisted in the action 
by her father. 

It is not necessary to decide the point in the present case 
because the father of the woma.i''l was summoned to appear and to assist 
his daughter in the suit brought against her by her husband, and 
did so appear. The question for decision is only whether, under 
such circumstances, he is liable to pay costs. 

It must be presumed that the \rife is innocent of misconduct 
until the husband proves her guiltyo ~ne point is decided only at 
the conclusion of the caseo As the code does not stipulate that 
the woma.11 must return to her father's kraal and seek his protection 
where she is the Defendant in a divorce action it seems clear that 
she can insist on remaining in her husband's kraal under his 
protection and guardifuLShip until the conclusion of the caseo The 
words of section 166, viz. nA husband seeking a divorce must notify 
his in~ention to his Chief9 or to the father or former guardian of 
his wiferr 9 indicates that the law at that stage still regards the 
husba..J.d as her guardia..11. 

In the same section when reference is made to an action 
instituted by tl1e woman against her husband it is provided that "her 
father 01 ... his representative or her guardian shall etc o 

11 In such 
case her fathe r is regarded as her e~ardian whereas in a case 
brought by the husband his guardianship coEtinues until the 
conclus ion of the case. 

The Respondent in the present case was cited with his 
daughter in all probability because s ection 226 of the Code provides 
that no civil action can be brought before any Court of law by or 
against a fe:nale (unless she be a kraalllead) except in the name of and 
as duly assisted by her guardiano The woman's father in a divorce 
action where she is Defendant cannot be regarded as her legal 
guardian. He has not been responsible for the woman's misconduct 
which has taken place while she was under the control and guardianship 
of her husband. He has been brought into the case merely to supply 
the l egal requirement that a woman must be assisted. It would be 
inequitable to hold that he would be responsible for costs under such 
circumstances. 

In an adverse judgment against a woman in a divorc e action 
her father , in the ordinary course, would be obliged to make r efund 
of the lobolo cattle o It seems manifestly unfair and unreasonable 
that he should also be mulcted in costs in respect of a delinquency 
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on the part of his daughter after she had passed out of his 
guardianship~ and under the marital control of her husband. 

The view we take in this ma.t ter is supported by the 
case of Johan..11es Kwela vs. Maria Ndelu 1913 N.HoCo p.134 which 
although dealing witha marriage by Christian rites covers the 
sa.ine principle. 

The appeal is dismissed with costso 
calculated on the higher scale. 

CASE NO. 11. 

NDillJA MAZIBUKO VS o TSHALI ZtJNGU. 

Costs ~o be 

Durban. July~ 22 1931. Before EoTo Stubbs~ Pres ident, F~Wo 
Ahrer1s and E oNo Braatvedt~ Members of the Native Appeal Court 
(Transvaal and Natal Division). 

NATIVE APPEAL CASES - Jurisdiction of J:Tative Cormnissioner 1 s 
Court - R·..:;sidence and domicile - Act 35/1927 ~ section 10~ sub­
section 3 -Act 32/1917 9 Rule 28. 

An appeal from the decision of the Native Commissioner 7 
at Durban. 

In the Court below Defendant in his evidence stated that 
his home was in Eshowe~ that he paid tax in Eshowe 7 that he was 
ur~arried 9 and that his father was his kraalhead. · The Additional 
Native Corr~issioner dismissed the sw~nons with costs on the grounds 
that his Court had no jurisdiction to try the case the Defendant 
not being a resident of the District of Durban. On appeal ~~e 
Native Appeal Court set aside the ruling ,and directed the Native 
Comrf1l s;:ion2r to ta."ke evidence in respect of Defendant 1 s "residence 11 

and t•) decide on such question of residence and consequent 
juri::;u. ic ti0n 2 as "residence" should not be confused with '• ciomic ile 11 • 

Vlli~n. 1.he case was reopened in March 7 1931 7 it transpired in 
evldence that the Defendant l.JVas a police constable in the South 
African Police~ and that he had been stationed at Overport~ Durban 7 
since May , 1930. It further transpired that his enrolment was 
for one year at the end of which he again signs on 7 a.TJ.d that he 
last visited his home in 1929 . After hearing this evidence the 
Additional Native Co:nmiss ioner held, that the Defendant was not 
re sident in the Durban :Jistrict 7 o..nd tt.at therefore his Court had 
no ji..lrisdiction to try the case in ·J·ie~ · o"£' the meaning which appears 
to hc;.ve bE: en assiened to the vvord 11 1Leside:!.1ce :t in the case of 
Shonkvveni alias J"ohannes Zikali vs. ·J-oe Zondwayo (1930) 2 N oA. o C o 
(T., & N.) 163. 

The Appellant sued Respondent in September~ 1930~ in the 
Court of the Addit ional Native Com'Tiissioner at Durban for the sum 
of £l0ol8.6 damages for an alleged assault . 

nefendant in evidence stated that his home was in Eshowe 
and that he paid tax in Eshowe~ that he was an unmarried man and 
that his father was his Kraa lhead. 

The Additional Native Conm1issioner thereupon dismissed 
the summons with costs on the grounds that his Court had no 
jurisdiction to try the cnse, the Defendant not being a resident 
of the District of Durban. 

On oooo•• 





- 37 -

On appeal thi s Court set aside tha t judgment qDd ord~red 
the Native .CoiT:.tlli ssioner to take evidence in resp-ect of ~~fmdant 1--s 
"residence 11 and to decide on such question of residence and 
consequent jurisdictio119 as he seemed to have confused residence 
with domicile (1931 N.A oC. (To & N.))o 

The case was r e opened on the 12th March, 1931 when 
Def0ndant \Jets again called. to give evidence and stated tha t he was 
a Cl·l"l'3tabl e in the s oA 0 Police and had been since he was enrolled 
in :i-J.rc:)an in May ~ 1930 9 in which District he was stationed~ viz.,, 
at Ov~~rport wl:ere the summons v1as sei·vcd upon h~. 

He further stated that his em.,olment w·as for one year 
at the end of which he again signs on and so on each year - that 
he last visited his home in Eshowe in 1929. 

After hearing this evidence~ the Additional Native 
Commissioner held that the Defendant was not a resident of Durban 
district and~ in consequence thereof, his Court had no jurisdiction 
to try the case in view of the meaning v1hich appears to have been 
assigned to the word uresidenceu in the case of Shonkvveni alias 
Johannes Zikali VSo Joe Zondwayo 2 N.A.Co (To & N.) 163. 

Now in that case no meaning was assigned to the word 
"residence". All that case decided was that on the facts present 
in the particular case ex facie the record itself~ it was clear 
that the Natives concerned resided in Mtunzini~ Zululand~ and we re 
in mere £§...§..Ua1 employment at the Point~ Durban~ and that therefore 
in no sense could they be said to reside in Durban for the purpose 
of giving the Native Corrmissioner at Durban jurisdiction. Their 
stay was merely one governed by the exigencies of their casual 
employment a t Durban and no more. 

The word "residence" has a variety of meanings according 
to the statute in which it is used~ and is one capable of bearing 
more than one meaning, and the construction to place upon it in 
a particular statute must depend upon the object and intention 
of the Act (Bell's Legal Dictionary 2nd Ed. p.483). 

The jurisdiction of a Court of Native Comn1issioner is 
territorial~ only residence being the test~ the place where the 
cause of action arose not being an ingredient (Karl Montoel vs. 
Reuben Komane 1930 NoAoCo (T. & N.) )~ in which case this Court 
held that a Native Commissioner had no jurisdiction over a 
Defendant who was merely "temporarily residingn in his district ~ 
he having a permanent residence and domicile in another district. 

In Brown and Daniel Mongane vs. Stephen Booi (1931 
NoAoCo (Co & Oo) 1931 (1} P-H R.32) on the other hand it was held 
ths. +, t:1e Court of Native Commissioner in whose district Defendant 
hc~('l. b2e~ l i. ving for eleven years as a member of the Police Force 
haC"~ JarisC.i_ction, notwithstanding that Defendant's kraal and 
doilli c:~J.e v;ere in the district of Victoria East~ in which district 
too J i,r:>:;k plc.ce the act of seduction by his son 7 an inmate of 
his kra&l~ i.n r espect of which he wa"B being suedo 

Jl,~ Villiers, C oJ o said in Beedle & Coo vs • Bowley 12 
So C o~0l, !1vvLen it is said of an individual that he r esides at a 
place, it j_s obviously meant tha t it is his home~ his place of 
abode ~ the place where he generally sleeps aft er the work of the 
day is dcne 11 • 

The fundamental principle contained in section 28 of the 
Magistrates Court Act 32 of 1917, in which the word "resides n is 
also used with reference to jurisdiction (see Pattisons Stores·t·-vs • 

v.d. Venter ••• 
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v.d. Venter 1919 9.P.Do2l) is~ that a person should be sued in the 
forum of the district in whicb. he resides and not in that of the 
Plaintiff and that is all that the proviso to su~tion 3 of 
section 10 of the Native Administration Act 38 of 1927 means. 

Shonkweni•s case which appears to have caused the 
Additional Native Commissioner some difficulty~ merely decided 
that mere casual employment in a place does not constitute residence 
as the word is used in the section. 

Stephen Booi's case again was one in which there was 
permanent employment and long residence. 

In this case the sojourn has been· (at date of summons) 
from before May 7 1929, (we do not know for how long before) to 
September, 1930, due to Defendant's employment in the Police Force. 
The Native Commissioner. says tpat, Defendant being a Police 
Constable~ is liable to transfer elsewhere ~t any time, and thereby 
renders his stay at any Police Station one of impermanency. 

There is no evidence to support such a statement - our 
experience is rather to the contrary~ i.e. that Native Constables 
are frequently kept at one station~ or at any rate in the same 
District~ for as long as possible. 

In any event, it is clear that Defendant's employment 
is not of a casual nature but is "permanent employment", not 
necessarily for the rest of his life or for his employer's life, 
but for an indefinite period terminable by either party (cf.Begbie 
& Co. vs. Hartman 1925 (T.P.D. 5 P-H A.l?), and his employment is 
certainly not one of a casual or temporary nature, (Langenhorst 
vs. Hofmeyer N.Q. 1927 9 P-H J.24}, and this fact alone distinguishes 
the present case from Shonkweni 1s. 

The questi(Jfl whether a person "resides" in any particular 
place has to be decided upon the facts in any given case. 

In this case the Native Commissioner does not find as a 
fact that Defendant resides in the district of Eshowe, and from 
the evidence it is clear that Defendant does not~ although his 
"domicile" may be in that District - Defend8.J-:tt himself even speaks 
of 11visiting" his home at Eshowe in 1929. 

If one accepts the Native Commissioner's conclusion that 
because Defendant is a Police Constable he is liable to transfer 
elsewhere from Durban at any t;ime~ tha.t does not strengthen his 
argu.r.nent - one might as well say that because a person is liable 
to die at any time~ therefore he does not reside in the place in 
which he is living. In any event the question of jurisdiction 
depends upon whether a person leaves one place for another for 
temporary purposes or whether he does so to take up permanent 
residence beyond the district. (Blom vs. Swart 8 EoD.Col05). 

If Defendant had actually been transferred about from 
place to place it would merely have made him a "rover"~ when it 
seems he would be subject to the jurisdiction of the Court of 
the Native Commissioner, Durban~ (cf. cases quoted on p.27 Buckle 
and Jones 2nd Ed. and 24 and 25 Cohen and Blaine). 

In our opinion the evidence in this case clearly 
establishes that Defendant at the time swmuons was served 
resided in the District of Durban and that therefore he wa s subj ect 
to tl1e jurisdiction of the Court of Native Commissioner for that 
District. 

The appeal is Upheld. 

CASE NO. 12 • o ••• 



,,· 
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c~~~ . .JfQ. ~- 12 • 

DURBAN'" 23rd July 1931. Before E.T. Stubbs, President, 
'F.W. Ahrens and E.N. Braatvedt, Members o:f the Native Appeal 
Court (T. & N. Div.). 

N . .\.TIVE APPEAL CASES - KraaL'1ead 1 s liability to assist irunates o:f 
his kraal with lobolo - Kraall1ead under a moral but no legal 
obligation .. 

An appeal from the decision o:f the Native Commissioner's 
Court at Empangeni. 

The matter ca111e before the lower Court as an appeal 
:from a Chief's Court and the Native Commissioner altered the 
Chief's judgment i n :favour of appellant :for 2 head o:f cattle, 
2 goats, 2 sheep and £6 to one for 2 head o:f cattle only. The 
rest of the judgment being set aside :for want o:f sufficient 
evidence. 

In his grounds o:f appeal to the Appeal Court, 
Appellant contended that as an inmate o:f Respondent's kraal he 
had paid over all his earnings to Respondent as kraalhead; that 
he was prepared to abandon the money claim but urged that 
according to custom Respondent Should have paid and was liable 
to pay the lobolo paid by Appellant on the occasion o:f his :first 
marriage. 

At the outset we desire to say that all we have 
t~rom the Native Commissioner 7 who tried this case, as his 
reasons :for judgment is the cryptic and anaemic remark: 11 I gave 
judgment :for the Respondent :for these two head of cattle. The 
rest o:f the claim :failed for want o:f s a t isfactory evidence". 

Rule 12(l)(b) o:f the Native Appeal Court Rules is 
clear and explicit o It reads as :follows ~ -

"(b) The grounds upon which he arrived a t any :finding 
"of :fact specified in the notice o:f appeal as 
"appealed agai nst." 

It is abundantly clear :from the grounds o:f appeal that 
the Native Cornrnissioner has in no sense complied with the rule 
(supra). 

The parties are half brothers, having the same mother, 
but different :fathers. The Appellant is a son o:f an nukengena" 
union. Respondent is the kraalhead. On the marriage of' 
Appellant the Respondent lent him :four head o:f cattle t~ pay his 
loboloo Subsequently Respondent sued Appellant :for the four heal 
of cattle and obtained judgment in Chief Mhawu' s Court. Appellant 
t hereupon sued Respondent :for seven h ead of ca ttle and £90. 'Ihe 
Chief gave judgment in Appellant's :favour :for two head of cattle , 
two goats, two sheep and £6 .. Respondent appealed to the Native 
Commissioner who altered the Chief's judgn1ent to one in favour o:f 
Appellant :for only two head of cattle or their valu e £9. The 

Natir~ 
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Natb1 e Commissioner set aside the Chie f '·s j udgment for two goats, 
two sheep and £6 o 

In regard to the two head of cattle for which judgment 
was given by the Native Commissioner~ the Respondent himself admits 
liability for one head 7 and a.s far as the second beast is concerned 

the Chie f Ivihav;u who heard the cases stated that Appellant bought 
it from him and that subsequently Respor...dent borrowed it from 
Appellant in IVIhawu 1 s presence and paid it to him (IIJihawu) as lobolo. 

The Respondent denies the Chief •s story? and his witness 
Johnny Mtiyane corrobo~~.,ate s him~ but the Native Commissioner had 
the witnesses before him~ and there is no ground for finding that 
he was wrong in accepting the Chief's evidenceo There is~ therefore., 
no reason for disturbi:ug the Native Commissioner's judgment in 
regard to the two head of cattleo 

As for the rest of the claim~ the issue is resolved by 
-che Appellant 1 s fatal c..1.dmission in paragraph (4) of his grounds 
of appeal~ inasmuch as he signifies his abandonment of the claim 
for money made by the Appellant and relie s upon the ground that~ 
accord ing to custom~ Respc,ndent should have paid and was now liable 
to pay the 2.obolo vrhich Appellant had himself provided on the 
occo.:;)J.on of his first marriage. 

It is clear lavv- that whilst in certain circumstances 
the kraalhead is morally obliged to render assistance to inmates 
of his kraal in the payment of their lobolo~ he is under no legal 
obligation~to do so. 

The appeal is dismissed with costs. 

CASE NOo l3o 

MAGAYEZWE Kfl,.l\TYILE VS o CHIEF SIDtJl'TU KANYILE·o 

Durban~ July 27~ 1931. Before EoTo Stubbs~ President., FoVVo Ahrens 
and E oNo Braatvedt? Membe-rs of the Native Appeal Court (Transvaal 
and Natal Division). 

NATIVE APPEAL CASES - Seduction - Responsibility of a kraalhead 
for t he criJl.'.inal actions of minor inma-teG of h is kraal - Schedule 
to Lo:v: 1 9/1891 ., Sections 73 and 208., ref .. ecting Zulu custom. 

An appeal from the decision of the Native Commissioner 
a.t Nkandhla. 

Appellant~ a kraalhead~ claimed the release of two head 
of cattle attached in satisfaction of a fine of £5 imposed by 
the Chief upon his son for seducing a ~irl before marriage. The 
seduction was admitted. The Native Comissioner refused the 
application. The point at issue was whether at Native Law the 
kraalhead is liable to pay the fine impo sed by the Chief on a minor 
inmate of his kraal in respect of an offence committed by such 
inmate o Appellant contended that~ as the se ducer had been dealt 
with crimine.lly by the Chie:t"' for the act of seduction~ he was 
not liable for his son's criminal act. 

It seems to us that the point we have to decide in this 
case is whether at Natt,.~e Law the kraalheo..d is liabl e to pay the 
fine il:1pcsed by the Chief on the minor i:rt.rnate of his kraal in 
respect of an offence co1.unitted by such irunate. 

The o • g o o • o • 
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The Zululand Code has been repealed by the Native 
'.\ !'(-i.ni:3 t.ration Act No. 38 of 1927 and there is to-day no Code 
, .:)_c->licable to Zululand. This case comes from Nkandhla which is 
in Zululand. We must therefore have recourse to the Native Law 
of Zululand in determining the point. 

The weight of authority is in favour of the view that 
the kraalhead in the circumstances of this case would not be 
liable. This view also finds support in section 208 of the Natal 
Code Which we think must be taken to correctly reflect principles 
of Native Law on the point. It re ads~ "Seduction of a girl 
gives to a kraalhead or guardi,"::Jn a civil claim in damages against 
the kraalhead of the seducer ir.::cs~cc ti ve of any criminal 
liabj~~~of the se~ucer. This clearly contemplates that the 
seducer apart from the liability of the kraalhead in a civil 
claim in damages is liable personally in respect of a criminal 
action and must personally face the consequences. 

In the case before us the seducer was dealt with 
criminally by the Chief for the act of seduction and a beast the 
property of the seducer's father (kraalhead) was laid in attach­
ment and the f a ther has challenged the legality of the attachment 
on the ground that he was not liable for his son's criminal acto 
Section 73 of the Natal Code lays down that~ "Kraalheads are 
1 ~- 21) 0nsible to their Chiefs and to the Supreme Chief for the good 
conduct of the inmates of their kraals, and are civilly liable 
for contracts entered into by, ro1d for fines imposed upon, or 
in(.iuries committed by, and such irJJne.tes when acting as their 
agents~ or under their instructions, or for their benefit, 
whether such inmates are of the kraaThead's family or mere 
retainers". This again may be regarded as properly reflecting 
Native La·w as obtaining in Zulu land. It cannot be argued that 
the seducer acted as the agent or under the instructions or for 
the benefit of the kraalhead so as to make the latter liable • 

The appeal is sustained with costso 

CASE NOo 14. 

JOHN NZALO VS. LYDIA MASEKO. 

Pretoria, September 14, 1931. Before E.T. Stubbs, President, 
C .. H. Blaine and C.lif .. Marming, Members of the Native Appeal Court 
(Transvaal and Natal Division) .. 

:TATIVE APPEAL CASES - Judicial discretion of Native Commissioner 
to try action by Native Law or Common Law - Breach of Promise -
Maintenance of child born out of wedlock - Damages - Costs .. 

An appeal from the decision of the Native Commissioner 
at Germiston .. 

Respondent had lived with Appe llant for five years as 
his vdfe without concerning herself about marriage. As a result 
of a quarrel an action was brought for breach of promise and for 
the maintenance of the child born as ~1e r esult of their inter­
course. The Native Commis sioner granted 30/- per month for 
three months on the claim for maintenance of the child, and costs, 
and £30 on the claim for damages for breach of promise to manry .. 

Plaintiff 
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Plaintiff in her summons elected to have the 0 a oc LPi 0<1. 

at Common Law. Appeal is brought against this judgment on the 
ground that the claim should have been dealt with under Native 
La"Y~ that the w~man had no .locu_~ standi i!L.ri1l.d:L~i_Q:~ and that the 
ma~ntenance cla~m was not ~n acc ordance 'INi"th N'""ative Law~ that even 
under Common Law the amount of 30/- was excessive as maintenance 
for a Native child~ t hat the award of £30 as damages was excessive 7 
and in view of Respondent's character she has not suffered such 
damages. 

Respondent~ a Native woman~ sued Appellant in the Native 
Corrunissioner' s Court for ·, -

(a) A statement of account in respect of rent of houses 
alleged to h ave been collected by Appellant on her 
behalf or £200. 

(b) Maintenance of £4 per month for a child~ the issue of 
their intercourse~ and for respondent herself. 

(c) £50 damages for breach of promise of marriage. 

Claim (a) at the close of the case was withdrawn? but 
Respondent obtained judgment on 24/2/31 in respect of claims (b) 
and (c) as follows~-

CLAD/I (B)~ 

30/- per month for the months November~ December and 
January a~d costs. 

CLA;r:M (C)~ 

The sum of £30 and costs. 

Appeal has been noted on the following grounds ~ -

Claim (B). 

(1) That the claim should have been dealt with under Native 
custom and not under Common Law and that 

(2) Plaintiff (Respondent) as a woman not assisted by her 
guardian has no ]:ocu§__standi in l'jugj.cio. 

(3) The award of 30/- per month as maintenance is not in 
accordance with Native custom and an award of damages 
only should have been made if the woman could legally 
bring such claim without assistance. 

(4) If ~he above grounds fail that 30/- per month is excessive 
for a Native child and should be reduced to 10/ - p c1· mont.h 
or 30/- in all for the three months covered by the 
judgment. 

Claim (_Ql· 

(1) That the judgment is against the we i ght of evidence. 

(2) Pla.intiff' s r efusal to return to or marry the Defendant 
(l:.'l:..l::c; llant) precludes her from obtaining a judgment f or 
damages for breach of promise of marriage. 
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(3) Under the circ1.J!Tlstances disclosed the award of £30 is 
excessive, as i n view of' Plaintiff'' s chara.cter and position 
she has no t Sllff'ered such damB,6es. 

PlaL1tif'f' (Re spondent) in her summons stated that her 
claims 'ver e ba sed on cormnon law. 

The Native Co~mnissioner in his reasons for judgment says 
that in regard to 11 13 11 he heard arguments as to whether this 
claim should be tried under Common Law or native Custom and 
decided to apply Common Law for the following reasons~-

(a) Tha t Plaintif f' would have the same remedy under Native 
custom - under Native Custom only "Sondhlo" could be 
claimed. 

(b) That as the parties had agreed to the other ~vo claims 
being tried under Corrunon Law~ he considered that all the 
claims shou ld be tried under the same law. Further 
there was some connection between claims "B" and "C" and 
that the portion of' Claim "A" wh:i.ch claimed maintenance 
for the Pla inti f f (Respondent) herself' was wi thdra\m 

dur i.J.J.g the hear ing . 

In regard t o t~ 1e system of law to be applied - Section 
11(1) of' Act 38 of l~"Jr;'( reads ~ -

nNotwiths tandin.s· t he provisions of' any otl1er law~ it shall 
"be in th e disc r e t ion of' the Courts of' Native Commissioners in 
"all suits or proceedings between Natives involvii1g_..Q.:!d§..?_t:lon§. 
"o:(_gust<;>ll} __ foll~owed by_ Nati v~~ to decide such questions 
"according to t he I\fative law applying to such customs except 
11 in so far as it shall have been repealed or modif'ied't etc. -

In the case Charles Solomon Muguboya vso William Mutato 
(1929) 1 N.A.C. (N. & T.) 731 15 Prentice-Hall Rl3, it was said 
that the Native Commtssioner has a discretion to choose whether he 
will try the action by Native law or by common law. If'? in his 
view~ by the former the aggrieved party would be without redress~ 
but by the latter would h ave redress~ he should apply the law 
which provides the remedy. 

And in Jacob Ntsabele vso Jeremiah Poolo (1930) 2 N.A.C. 
(N. & To) 13; 15 Prentice-Hall R.62, that the discretion is a 
judicial one, n.nd shoul d be exercised accordingly. 

I n the Cape a.1.c"l O.F.S o Division of the Appeal Court it 
has been he l d (Nganoyi ViJ ~ Uangoloti (1930) N.A.C. (C. & 0.)? 15 
Prentice -Hall Ho 73 ), t h.:Lt Homa11 Dutch Law must be primar ily applied 
and Nat i ve Law onl y i nvoked in matters p eculiar to Native custom 
falling out s j.de the pri nc ipl es of' Roman Dutch Law. 

The c laims by Respondent in ·mis ca se are f or 
maintenance of a child of which she allege s Appellant to be the 
father and for breach of promise of marriage. 

Ne ither of' these causes of' action necessar ily "involve 
que s tions of cus tom f ollowed by Native s" nor are they in r e spect of' 
matters "peculi ar to Native custom". 

Na tive s ., . . . . . . . o • o 
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Natives, too, living in large industrial centres as 
these do a."'1d havinG· bec ome detribalised and adopted standards of 
living and outlook of' the more enlightened classes are to be 
regarded in a light wholly different to the primitive orde~ of 
society of the kraal (cf. Jacob Monageng vs. Rebecca Konupl (1930) 
2 N.A.C. (N. & T.) 89). (See these cases quoted in Native Courts 
Practice, pp. 31 and 32, by Blaine and Manning). 

This case is for mainten&!ce of a child and for breach 
of promise of marriage, neither of which causes of action in the 
circwnstances disclosed, involve questions of customs followed 
by Natives, indeed claims for breach of promise of marriage are 
unknown at Native Lavv. 

The Native Cormilissioner in whose discretion the decision 
lay was, therefore, perfectly entitled to decide tl1e issues before 
~im under c OirJl10n lav.r. 

Nowhere i ;:; :it p leaded or suggested that Respondent is 
incapacitated from sutng in her ovm name (except because of her 
being a woman and under Native custom), and incapacity cannot be 
presumed. TI1erefore 7 a ll grounds of appeal against the judgn1ent 
in claim "B'1 fall away? except as regards the amount of maintenance 
awarded~ viz. 30/- per month for a minor child. 

The award of maintenance for a child of five for three 
months at the rate of 30/- per month is no doubt higher than usual 
in such cases but the Appeal Court will not lightly interfere with 
an award of damages unless U1e award is grossly excessive etc. 
(See cases quoted at p. 55- Blaine and Manning). 

This Court does not consider that the award in this 
instance - having regard to the circwnst~1ces - warrants 
interference. 

The appeal on this claim is therefore dismissed \rlth 
costs. 

In regard to Claim 11 C11 , Dam@.li..~~ .for breach of Prom~~' 
it appears that Respondent and Appellant have been living together 
in Respondent's house as man and wife for the past seven years and 
have had children, D.nd tl1at about two years ago Appellant asked 
Respondent to leave her house a11.d come and live in his, saying 
that he would marr~r 'l-1er , but he failed to do so. 

From the (::Vi6.ence of a Native ~.:Iinister, it seems that 
Apne llant decided to reuove from Respondent's house as the woman's 
people were causing trouble. 

Respondent d :i d not ca:ce to do so, but on Appellant saying 
he would marry her, she agreed. Appellant failed to keep his 
promisevf.·Jicln\aslrffie in June or July 1929 after the parties had been 
living together as ma11 and wife for five years and had had 
children. 

Ordine.rj_ly- , the damages awarded to a Plaintiff by reason 
of breach of promise are general. If, however, there is any 
specific loss of property or pecuniary di s advantage suffered this 
will constitute specia~ damage . 

Under the head of general damage s would come the loss 
suffered by the Plaintiff by reas on of deprivation of the 
prospective advanta~es of marri~~e, i.e. of the expectations of 

marriage ••••• •. 
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marriage, including loss of position, wealth or other advantages. 
(See Law of Damages in S.A. by Nathan and Schlosberg p.l78 and 
Radloff vs. Ralph 1917 E.D.L. 158). 

~le Plaintiff, in this action lived for five years with 
Defendant without concerning herself about marriage until after 
she and Defendant quarrelled and parted company voluntarily as is 
evidenced by the fact that they divided up the furniture. 

The first letter of demand dated 11th November, 1930 7 
was simply for rents and maintenance, and only on the 2nd December, 
1930, was a demand made (Exhibit B) for daTTiages for breach of 
promise of ma.:r•ria£}3. 

Under a lJ u~ ~ circumstances, we cannot see that the 
Plaintiff has suffe .. -,-'1 any damages on account of the breach of 
promise to marry if ti1ere was one, certainly no special damages 
have been proved. 

The appeal on this count is 9 therefore, upheld with 
costs and the judg1:1e~0.t altered to one of absolution from the 
instance with costs. 

CASE NO. 15. 

KOOS PHP.K~ VS. ELPHIUS MOHALI AND ANOTHER. 

Pretoria, September 16, 1931. Before E.T. Stubbs, President, 
C.H. Blaine and C.N. IVianning, Members of the Native Appeal 
Court (Transvaal and Natal Division). 

NATIVE APPEAL CASES - Transfer of venue of trial of action by 
consent - Jurisdictj_ on of Nat~ve Commissioner's Court outside 
prescribed areas - !\et 38/1927, Section 10 sub-section (3) and 
Section 2, sub-section (2). 

An appeal from the i:lecision of the Native Commissioner 
at Pretoria. 

Defendant' s case came on for hearing in the Native 
Commissioner's Court at Nylstroom, District Waterberg, Defendant 
being described in the swnmons as being of the Waterberg District. 
After Defendant's plea and counterclaim were heard and various 
exceptions and objections taken, the Court adjourned to enable 
the legal representatives of the parties to discuss the matter 
of getting the venue of the trial of the action transferred to 
Pretoria where all documents, accounts, etc., were kept and could 
be more conveniently produced and at less cost. 

The Native Commissioner by consent of parties granted 
an app lication for the transfer of the further hearing of the 
case to the Native Conmissioner's Court at Pre toria. The case 
was duly transferred and heard to its conclusion before the 
Native Commissioner n.t Pretoria who granted judgment in favour of 
the Plaintiff a:nd d:i. smis sed the counterclaim with costs. Appeal 
was thereupon noted . 

At eeo oooooo e o 





- 46 -

At the opening of the hearing before the Appea l Court 
this Court of its o\r.n moti on raised the question as to whe t her the 
Additional Native Cor:1miss:.rJ:1er of' P.cetoria. District had j urisdiction 
to hear the ca se in vievJ of the consent of the parti es to the 
transfer of t he hearing t hither. 

The Plaintiff s (Respondents) claimed from Defendant an 
account, shewing ho';v he r1ad disposed of the proceeds of cert ain 
781 bags of mealies in which they were jointly interested, grown 
upon the farm d.e Hoop~ 994, District Water'Le.cg, or £307.10.0. 

It is alleg ed in the S\..l.mrnons that there was an agreement 
that Defendant (now Appellant) should sell the crop and with the 
proceeds pay off a bond on this farm due by Plaintiffs and 
Defendant to one Lo:nbard. 

The case ca1ne on for hearing in the Court of the Native 
Commissioner a t Nylstroom ? District :ta terbe1·g, on 23/6/30, 
Defendant being described in the swnmons as of portion 5, de Hoop 
No, 994, District Wa terterg. 

Defendant on appearing, through his Attorney admitted a 
duty of accounting to Pla intiffs , said he had done so, and that as 
the transaction v1as not yet clos€d there was no duty on him to pay 
over any proceeds.. He f urther cla imed to be entitled to set off 
sums of money exceeding anything that might be due to Pla intiffs. 

To this nlea and counterclaim various exceptions and 
objections were taken . 

At this stage t lle Court adjourned, to enable the legal 
representa tives of the parties to discuss the matter of getting the 
venue of the trial of t he action transferred to Pretoria where 
all documents, accounts, etc., are kept and can be more conveniently 
produced and at less cost. 

The Court eventually granted the application for the 
transfer of the fur tl1 er hearing of the case to the Native 
Commissioner's Cour t a t Pretoria, and it came up for tria l in the 
Court of the Additional Native Commissioner~ Pretoria, on the 
11th August, 1930, 

After a very protracted hearing ~ the Additional Native 
Commissioner, Pretoria ~ gave a lengthy judgment in which he 
thoroughly reviewed a ll the evidence and gave judgment in favour 
of the original Pla intiff, dismis s ing the countercla ims wi t h cos ts. 

Against this j udgment an appeal and cross-appea l have 
been noted .. 

The f irst ques t i on whi ch obtrudes its elf upon 01 1:: ' '1 
notice, although i t l~c-1.r..; :not bee11 ra i sed by the parti.e:=~, is wilc ther 
the Court of t he h.ddi t i o11o.l :Na t i ve Commi ss ioner of Pr(:d:,orin. Di s tric t 
had any jurisdictio:.1 i n t l1e mutter , because , if not, such 
jurisdiction cun not be conferred upon it by the consent of the 
parties (Court s of Native Commiss ioners being creatures of Stat ut e 
and deriving t heir authority f rom the Sta tute creating t hem). 

Courts of Nat ive Commi ss ioners a r c constituted by 
Proclamation of the Governor- Gen er a l by virtue of the powers ves t ed 
in hD~ by Secti on 10 of t he Native Admini s trati on Act 38 of 1927. 

Sub- secti on 3 of thi s Section pr ovides t hat the Governor­
General shall pres cribe the loca l limits in which such Courts 
shall have jurisdiction, provided tha t, when t he parti es to any 

proceedings ·~······ 
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proceedings do not both reside in the same area of jurisdiction 
of any such Court, the Court of Native Cornrnissioner (if anyl in 
whose area of jurisdiction the Defendant resides shall have 
jurisdiction in such proceedings. 

By Proclrunation 298/28 dated 14/11/28, Gazette dated 
21/12/28 as amended by Proclamation 67/29 7 Gazette dated 22/3/29 
the Governor-General constituted Courts of Hative Commissioners 
for the Districts of Pretoria and Waterberg amongst othersa 

The loc,:tl llmi ts of the Pretoria Court includes certain 
farms in the Waterberc District which fall within the jurisdiction 
of the Hamanskraal Court. In the same Proclamation these farms 
are specified and de Hoop 994 is not one of them. 

Ag2.in, by the san1e Proclamation the Native Commissioner 1 s 
Court of ~lc.terberg is deprived of jurisdlction over those Waterberg 
farms which fall under the HDmanskraal area. 

Wherever the Pl2.intiffs in this case reside (and they too, 
it seems, reside in the area of jurisdiction of the Court of the 
Native CoLm1issioner, \·vaterberg,) the Defendant is described in 
the summons as of de Hoop 994, District \!aterberg 7 and the evidence 
establishes that his house and residence is on de HoOlJ, District 
Waterberg. 

It has been pointed out several times already by this 
Court that a Native Comrnissioner derives his jurisdiction as to 
persons 2nd thin[;s from section 10 of the Act, read with the 
Proclamation prescribing the local limits 1·vi thin which he shall 
have jurisdiction. 

11 In regard to persons residing outside the local limits, 
he clearly has no jurisdiction"~ e.g. SHO:NKIJENI VS. JOE ZONDWAYO 
(1930) 2 N.AoC. (T. & N.) 162; 16 Prentice-Hall R.97, and other 
ca,se s quoted. by Blaine and Manning on p. 18, Native Courts Practice. 

The proposition that the Additional Native Comn1issioner, 
Pr•etoria 7 in tryinG this action v1as functioning as an officer of 
the ~la terberg Court cannot be sustained in viewr .of the :provisions 
of sub-section (3) section 10 of Act 38 of 1927. A~ain Additional 
Nati.v8 Conmlissioners l!'].a.y only preside over Courts assi.'"ned to them 
by the Minister in ter111s of sub-section (2) section 2 of the said 
Act. 

The Addi tiona.l native Comrnissioner, Pretoria, had no 
jurisdiction to try this action and this Court of its own motion 
is therefore entitlecL ~eo take cognizance of the de fect and should 
do so. 

'Jlhe proceedint:s before the Native Conm1issioner, Pretoria, 
and his ju6..:~~ment are void as a civil action between Natives~ but 
as the pc..rtie s consentec1 to his hearing their disputes, possibly 
the proceed:.Ln~s before him mc:.y be held to be perfectly valid as 
an c.rbitra:t.ion and He trust his decision vrill be accep ted as such 
an aHard. bJ the p1.rties 1 vn~ thout the necessity of the Gc::une being 
made 8.11 order of Cov.rt. 

As the Nat:I.ve Co·,·'lmissj_oner had no jurisdiction to try the 
action 1 his jud.:.;ment is of no force and effect and must be set 
aside j_n toto, includinG the Order of the Acting Native Commissioner, 
WB.terberc , transferring the case for f urther hearing to the Native 
Commissioner's Court for the Dlstrict of Pretoria. 

There will be no order as to costs. 





.... 48 ... 

PASS NOct 16. 

SOlVIFO[_JgQ._1'~9·COBO VJ. MZENZE tTG-COBO o 

DT..ffiBAN. 14th October~ 1 93J. o Before E. T. Stubbs ~ President 7 
H .B .. Wallace and J ~ ·.r. Br.:u~:tvedt ~ Members of Court. 

NATiv.;:; Al<2~AL CASES - Nat~ ve Custom - lobolo loaned to assist 
younger brother in obtair:dng a second wife .... obligation of kraal­
head -absence of pu.olJ.c declara.tion at time of loan - costs. 

An appeal froD tJ1e decision of the Native Cormni ssioner at 
Ndwedwe. 

A~pellant sued respondent for the return of 16 head of 
cattle beln~ cattle loane d to Respondent to pay lobolo of Respondent 1s 
second iivife. J.'he )o.r·ties were brothers~ Appellant being the heir 
to the ~stc.te of their l.&:te father. Appellant stated in evidence 
that he pa.id lobolo for Respondent's first wJ.fe .. He \vas not 
claimin~ the ret·urn of the cattle for the first wife but laid dlaim 
to a return of the cattle ·;Ja.id for the second wife. From the 
evid ence it is clear tha t lhere was no public declaration at the 
tir11e the p2.yTnent wac E!8.r\e tho..t e..n obli:i[ttion had been l::>~ id on the 
house est2.blished to repay the loano 

In this matter the Appellant sued the Respondent in the 
Court of Chief r~IandllJ.c:.k~3.y}.s e for sixteen head of cattle, being 
cattle loaned to Res~)')IH:le':Lt by A;-pell2.nt to pay the lobo lo of 
Respondent 's second \.r:i.:~'e o The Cl1ief gave juc~gment for Respondent 
and Appellant took t~.te 1~1·.tte r on appeal to the Native Commis.sioner~ 
Ndwedv·Ie who dismir::lsed tl1e a.ppeal ~vith co.stse The Appellant~ 
still not so.t isfied~ has n o1v noted an appeal to the Native Appeal 
Court. Po ~-j:rounds oi' 2.~)peal ,:>_re set out in the notice 7 the 
Attorne~r for Appellant state.s merely that "the Appellant 7 who was 
i:J.ot represented by Coun~::e l in your Court~ appeals against the \:hole 
of the Jud;;ment". It is unfortunate that he h a s not done so as 
the A~)l_)eal Court has no knowled[se be forehan.d of the points v1hich 
w·ill be raic;ecl on the hearing of the appealo The at tent ion of 
Appellant's Attorney should be directed to the case Gabrlel Nkomana 
VSe Joel Moe ketsi 1930 2 NoAoCo (N. & T .)e 

All that can be cl.one at prcse~nt in this case is to 
discuss the points rai ;:: e C. in the plea.clings a:i.1d evidence. 

After a careful perusal of the record we have come to 
the conclusion thc"'c t this is a rnatter ·~vln.ch must be decided on 
credibility of evidence~ but there are certain legal aspects 
wb.ich r.rrust be cons idc~'ed . 

The p3.rtles ~-.l"'G brothe l-s 7 A~)pellant being the heir to the 
estate of t~·,eir l 3.t e f .. _t:ner . He (Appellant ) states in his evidence 
that he Da.id lobolo ~·or RGS)Oll.dent 1s fil e-t \.-dfee He is not clo.im ... 
in0 t~1.e i~~turn of tJ ~.e c;,_ttJ.e 1J1.1.·~:, Gc.ys, "I am claimin:.~. the lobolo 
on the sec ond wife'' · Eis evidence to say the lea st of it i s 
scrap:_:1y , an d :i. t is C.ifficul t even after readin0 it co.reiuily t o 
[;athel' exactl·.:-- what 1\.p_)t:!llan.t is claimingo In his sw·:mwns h e 
claims sixteen head of c 2.t.tle . At the corn:mencement of tl1e a ction 
in the Court o~ the Native CommiSi3lone r he s~J.id his claim v;as fo r 
thirteen he .:'.c: of CB.t tJ.e .::;.:00. £3, o.:nd l a ter in evidence he str·.ted 
tho..t he c1air1iecl seven hea.cl of c .'J.ttle and £40 . Sir.1akc.de 7 Ch:Lef 
1-f.anc~hlc.J:-:.,-::/:L;;~e ' s ::.nc'lunc::. :3D.YS t ]1at Appella.n·c cJ.o..imed e i~-:ht :wad of 
ca.t tle 2.nd £40 - t:1J.S a~rc; e G with the claim in the summons . At 
th8.t tY'~Lc:.l Ay::;elle..nt iiJD.s un.::ble to bl"in[' any evidence to SUl)port 
his clai:"J o On bei:o.::; a:"3kecl by the Chief w:Oo \·ras present \'rhen he 
(Appellant) paiC. out the c a ttle on beha l f of the Responc\ent 7 
Appellant st:,ted tha·~ his two witnesses l.lenzwamkulu &nd SinGololo 
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''.- .L' C both dead. He added however that his wives knew of' the pay­
msnt. These women on being called by the Chief denied all 
lmowledge of the matter. They gave similar evidence before the 
Native Comnissioner. The three brothers of' the parties, 
Sinkvras omtu, Mkehlungana and Ma..""lgadila, were not told by the 
Appellant when he made the alleged payment of lobolo. It is 
significant that the only two persons who he says knew of' the 
transaction are dead. 

The legal position appears to be that if' a kraal head 
p~s the lobolo for the ~co~~ or subsequent wife of a younger 
brother he may recover the amount paid. Section 139 of the Code 
provides that the kraal head is under an obligation to assist 
~~e male inmates of his kraal in the matter of lobolo for their 
first wife, and it has been held that any such lobolo paid by the 
kraal head is not recoverable tL~less there is a public declaration 
to the contrary at the time that the lobolo was paid. 

In the present action there is no proof that Appellant 
assisted the Respondent in the p~ent of lobolo for the latter's 
second wife. The probabilities are against his having done so 
in view of' the fact that he did not inform the inmates of his 
kraal at the time and publicly declare that the payment was a loan 
and would have to be returned. 

For this reason alone the Appellant cannot succeed and 
the appeal is dismissed with costs. 

CASE NO. 17. 

MHAJ."VIBI MBOKAZI VS. NOMAKATANGA KUMALO o 

DURBAlf. 16th October, 1931. Before E.T. Stubbs, President, 
HoB. Wallace and J.T. Braatvedt, Members of Court. 

NATIVE APPEAL CASES - Native customary union - Validity of 
marriage -presumption - lobolo - section 4 Zululand Code. 

An appeal from the decision of the Native Commissioner 
at Mtunzini. 

In this matter plaintiff' in the Chief's Court (now 
Appellant) sued Respondent for eleven head of cattle being the 
dovvry of' his sister~ Nengiwe, who was born after the death of' 
Appellant's father when Nengiwe's mother was living with 
Respondent. Respondent admitted having received the dowry but 
alleged that he was entitled to it as she vras born while he was 
married to her mother. The Chief' gave judgment in favour of 
Appellant for the cattle claimed. Defendant the present 
Respondent then appealed to the Native Commissioner. It 
appeared from the record that Nengiwe r s mother left Respondent 
after a quarrel and tl1at before that time Nengiwe had gone to 
live at Appellant's kraal. It was clear from the evidence that 
Respondent paid no lobolo for Neng i we's mother. Appellant 
contended that the marriag e of' Nengiwe's mother to Respondent was 
not a valid customary union and that therefore Nengiwe's dowry 
should have reverted to him and that the living of' Nengiwe's 
mother with Respondent could not have raised presumption of 
marriage. 

The Native Comn1issioner after hearing evidence for 
both parties reversed 
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the Chief's judgment and entered judgrn.ent for Responcent with costs . 
Agains t thi s juci[:,ment the Appellant has noted an appeal. No grounds 
have been stc:.tec1 in t he noticebeyond that "the jud[?nent is against 
the law and the eviden ce" but since then a full statement of the 
grounds of e.~Jy eal hns been put in and filed of record. 

It is coH-non cau.se tha t L-fbuyiseni? father of Appellant, 
married Cwa~~reni and tha t she , Cwayeni, gave birth to Neng iwe some 
time after the death of LTI)uyiseni (how long 2.fte r is not very clear 
from the record); that \'!hen ONayeni gave birth to Nengivve she was 
living with Respondent; th2.t some considerable time after this 
Cwayeni and :rtesponde:-:1t quarrelled and Gwayeni left him; that before 
the y separated Nengi rl!e left Respondent a nd went to live with 
Appellant - (Respondent sa;ys "I admit the g irl grew up a t your 
- Appellant 1 s - kraal. She:: left me before her mother and went to 
live a t your kraal)" anc1 that Cwayeni subsequently married Mjikijelwa 
who paid five head of c a ttle as lobolo for her o Nengiwe had t1arried 
and Respondent received her dovrry . It is this dowry vrhich is the 
subject matter of this dispute . 

Appellan~ a lle:-;es tha t when Cwayeni went to live with 
Respondent she was pre::;:nGT.Lt by her l o.. te husbe.nd and tha t i.t \'ras very 
soon aftenva.:,_"' c~ s t hat s h e r,: .. ve birth to Nengiv.:e o Respondent says 
Cwayeni h ad be en livin.·~· l'·rit:l him. f or thre e months be fore she b ecame 
pregnant and the woman h e r s e l f states it we.s ei_:;hteen mo:nths after 
she went to live with Re .;.; ponc1ent that she gave birth to Nengiilve o The 
Native Commissioner acc e1Yted this statement and I see no reason to 
disagree with the Native .. Com.lnissioner 1 s finding. Cwayeni is the 
mother of the child anc1 should knov.r better than anyone vrhen she 
bec3Jne pregnant. 

Re _sarding the ques tion as to whether t here ·v.ras a marriage 
between Respondent and Cnayeni the l a tter in her evidence states "I 
was not divorced from Respondent . There is no necessity for a divorce 
if no weddins has take n place . I merely lived with ReSl) Ondent 1-vhen 
my husband died.". She acJrni ts however tha t Respondent paid £10 in 

cash to Appellant for her . Appe llant denies having received this 
amounto The Native Commissioner in his reasons for jud2,T.tlent says 
"It ap~:J ears ;:~t..r l..Y. certain that lobolo \'va s paid for her, but it is 
uncertai:n but not conclusive that a marriag e ceremony took plcJ.ce, 
the presurr1ption is in fo.vour of marria[?,'e ". It is not clear how he 
arrive s at this conclusion in vi ew of his finding of fac ts . He is 
not convinced that lobolo wc~s paid and he apparently finds that the 
evidence shm·.rs that the .i...,e vras no marri2~2e ce remony rather t han that 
one took place . He is ver} indefinite on these most important 
points ~ and ye t he s a:rs " the presuE1ption is i n favour of marriage" . 
In thi s we ca~1:not a[~re e ; .. ri tll h i mo The only fact which can poss i bly 
support the Na tive Conb1 ~~ G .. ::. m1er 1 s contention is that the Respondent 
and Cwayeni lived togethGr for a nw11ber o:f ye a.rs . But this in 
itself does not justif y t~1 e Court in comin~ .. to the conclusion tha t 
proof of thc. t i'act rais e;..~ a p:cebumption of marriage o This li1D..J' be 
a rule of Comnon L avr in ce ;:~t.ain c ircu.mstance s 7 but here vre o.re dea ling 
wi th Eative l.aV! o In JiEJ. Ns ele vso Nc~abambi :3ikakane ( 1929 ) l N . :\ .C. 
(N . & T. ) 1 23 J_t was hGlcJ. tho.t the main essent ials of a ilk:.rri{}_~·e where 
the womD.11 i ;:; mar-ry in<]; for t h e firs t time are ~-

lo The ri,:-~ht of the woman ' s f a ther or [:_Uarc. ian 
to claim lobolo .. 

2 . The cone en t of the VJoman 1 s f o.ther or cu a r d i a n . 

3o The holdinz of a marriag e f c~st . 

Sectlon 4 of the Zululo.nd Code ,Jrovide s tha.t it is 
es sentia1 to the mal."·ria,?,e of a widov1 • o o • o - u o • tho.t in o.dcl i tion to 
some con s ider·1.tion the off icial v'li t:nccs s:1all ·,)ublicly enqu i r e from 
Eer.--e:s--to-hel:,-·~free COilG811t to the proposed marriage a t SOllle tlmP. 
be twe en the enr:aD·e~!~eflt of tl!.e husband to the intended vrife ;;m:J. t he 
marria:_;e . · In '-'J im Nsele vs . Ndabambi Sika.kane ( s upr2. ) the Cour t 
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went on to say that for some unexplained reason no steps were taken 
b~r the Zululand Adininistration to enforce the proyisi ons of the Code 
anc. marria[,·es continued to be regulated in accordance with unwritten 
Native Law under which the essentials of a marriage are the same 
as stated above in resDect of a woman marryi!]b_f.Q£. __ :!;Jl_EL_fir_§ .. t____!!me • 
The further provisions of the Code in regard to such a marriage were 
(a) the presence at marriage of duly appointed official vvitne:..;ses 
and (b) the re~~istration of the marriage. The Court also held that 
it was not possible for the N.J.tives of Zululand to ob:;erve these 
l 2.st two essentials owinc: to such official witnesses not bavin6 been 
ap~Jointt~d by tl1e Government.. In the present action the woman vrhose 
alle_c:·e d r'larrit .. ~:e is in is sue was a widow when she went to live with 
Res-oondent. rrherefore it VlOUld seem thp.t all that need be proved 

- in orC..er to shovr that a valid customary union existed betw·een 
Respondent anc~ Cwayeni is the.t "some consideration" passed between 
ReslJondent and Appellant. No doubt this means payment of lobolo • 
From the vrording of the l atter part of the section~ however, we 
have no doubt that somethin:;· more than mere j_Jayment of dowry must 
take place. The worr:l s u :.tt some time betvveen the en8agement of 
the husband to the in ;,ended wife and the marriage 11 pre-suppose that 
some public declaratJ on o:~· ·che f act of the intended marriage has 
been made i.e. that t he t'<J.ct is YJ1o·vm at least to the members of 
the families conc erne 1 . 

It is cle c-~r t·rom the evidence that the woman went of 
her own accord to li vc wi. th Respondent, pre SLL-nably without the 
l:nowledGe of her guar(j_an or relc..tives. In any event, we are not 
satisfied that Respono.ent :;~aid any lobolo - his evidence on this 
point J.s very unsatisfactory - and the probabilities are a[;ainst 
any such payment havinc been made ~ in view of the fact tha t when he 
alle.ze s he paid the £10 the Homan was then living with Mjikijelwa, 
who had a lready paid five heo.d of cattle for her. In the circumstances 
we think the n c:.ti ve CommJ.sr.:>ioner was wron[;' in reversing the Chief's 
judsment.. There is an overvvhelming \'Jei[,ht of evidence in support 
of the Ch ~ef 1 s j:.1.dgment vrhich should, we think~ be restored~ 

The appeal is allowed with costs~ The judgn1ent of the 
Native Commissioner is set a side and the Chief 1 s judgment restored. 

CASE NO. 18.· 

PIET3.i.1II".RITZBURG . 22nd October· , 1931. Before E.T. Stubbs~ President~ 
H.B. Wallace and J.T. Bra3.tvedt , HeE1bers of Court. 

NATIVS APP~AL C.A.~.>3 - D:.lJTio.c. es for adultery - sect,ion 209 of Schedule 
to Lavr 19 of 1891 - Detention in Leper Institution - Costs. 

An appeal f'ron the Native Commissioner at Himeville. 

Plaint i ff claimed from the Defendant the sum of £15 
deJ.:ases for ac~ul tery alJ. c,s·ed to hnve been co r~rrai tted by Defendant 
',,r:Lth Plaintiff 1 s Hif'e durin,:-: tllG time the latter was under detention 
D.s a p.::. t].ent o.t a Leper Institution . After hr-.ving heard Plaintiff 1 s 
evide!1ce and v.ritJ;.out henrlnz the Defend.::u1t~ the Native Commissioner 
<;lisn_:i.ssec1 the cle.im vri th co.sts, r el:;ring on section 209 of the Code, 
ln t;.L'.t l10 action la:r as Plaintiff and his vrife vvere livin2,· e.part 
at the tiEle the alle.=·:ec-:. o.dul tery took place. This Court is called 
upon to c1ec ide \The ther the Plaintif'f \Jould be entitled to succeed 
in an 2.ction a2,c.inst a person alleeed to ha ve committed adultery 
with his \'life durin~ lli.s enforced stay at a Leper Institution. 

This ma tter comes i n q)1)eal from the Court of the NcJ.tive 
Conmlissioncr at Eimeville , vJherc in the Plaintiff claimed from 
Defenda.:n.t the sum of' :::1.5 bein3· in respect of dama0es for 2dul tery 
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alleged to have been committed by Defendant with Plaintiff's 
wife, during the time the latter was under detention as a patient 
at the Amatikulu Leper Institution. 

After Plaintiff had conclude d his case the Native 
Commissioner, without ca lling upon the Defendant to g ive evidence 
inf ormed the Plaintiff tha t no a ction l ay a s he and his vd.fe 
were living apart at the time the alleged a dultery took p l a ce, 
a nd r? l y ing on the provisions of section 209 of the Schedule to 
Law 19 of 1891 he dismis s ed the claim with costs. 

It is from th i s decision that the Pla intiff now appeals 
on the following grounds ~ ... 

11 The Nat ive CoE1111issi oner wrongly dismissed Plain tiff's 
claim a6ainst Defenc~_nnt v·ri th co s ts by holdi ng tha t sectlon 209 
of the Sche dule to L~~-vv 19 of 1891 precluded h im from succeedi ng 
in his action". 

The Nati ve Commi s s i oner's re a sons for j udgment are as 
follows~-t 

uThe partie s bei:1g Ha tives subj ect to Native La-vi , the 
Court refe~s to sec tion 209 of the Schedule to Law 19 of 1891 
and dismisses the cla i m vr ith costs". 

It seems ~~a ir1~l obvio ~.1s f r om the Native Commiss i oner's 
findi ngs of f a ct at p3.ra.grc.ph 5 tha"':, h e has not found a s a f a ct 
tha t Defendant h a d coLi!Hitted adult8ry wi th Pl a intiff's wife; 
properly, t h en 7 h i s j u d2,111ent s hou l d have been one of absoluti on 
from the ins t ance. But a s he elected to take his stand on 
section 209 of the Code this Court is called upon to decide whether 
the Plainti ff (now Appellant) would be entitled to succeed in an 
action a gainst a person alleg e cl. to h a ve comrni t ted adultery v1i th 
his wife during his enforced stay at the Leper Institution. 

The Native Comn1issioner has held tha t a s Appellant was 
not living with his vvife at the time the alleged a.dul t ery was 
committed~ he is not entitled to succeed. 

Section 209 reads as follows; 

"Any Native committing a.dultery with a married woman 
living with her husband shall~ irrespective of a ny criminal 
liability 7 be liable in civil darnages a gainst the kraal h ee.d 
of t h e injured husband: Provided t hat up on proof of t h e connivance 
of such husband~ no such civil a ct i on vv- ill l i e 11

• 

It is clear tha.t vrh en the a llec;ed .s.dul te r y between 
Defenc~_ant and Appellant 1 s v~J ife t ook p l a.ce, Appe llant and hi s 
wife y.re re not actu2.l lv l i v i n o to: et1w r. Hi s absence from h is 
home v1 a.s one enforce et'' by t h e '-'aut i1or j_ t j_es b e c ause he happened t o 
fall a victim to a ma l o.dy (lepr os y) wh ich necessi t ated his 
remova.l unde r Law or Regula tion s fo r detention a t a n Insti t u t ion. 
The circurastances in which hi s conj u;_::al re l ati onshi p with his 
wife was sus9ended were ent irel~r beyond h i s control. Such being 
the cas e can it be s aj_d ·that i f the vrife d.urin.z his enforced 
absence bec a11e a prey t o t he wiler; anc.l. ;~;uiles of t h e Defenda.nt · 
seekinG to play t he r ole of hu sband to her , he is without remedy? 

It i s true to say there a.:ce ?.t the present time ·tens 
of thouse.nds of H2.ti v e ht~sbands in Zulula.nd and H2.tal en::;·.:;.,eed in 
service a t t he various Uj_nes and other centres of industry away 
froril their kraal s , nlloce vrives have remained at hoBe a.nd there 
is not a s be t vreen t her-:1 a l i v j_n;;· to;.;ether in the physical sense . 
Are tl1e ir vv-:J..ve s t hei·efo:c·e c::~t liberty to cor:1E1i t adultery with 
any man thc::.t E1ay ha:?pen a long? Are their hu sbands to be 
denied any recourse to L;:.w? Wou l d such denial not be t o.nt runount 
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to opening the door to ilwuorality? Is this Court to say that 
J.Jv:i..r~wi th a husband VJ.rtually means that his wife must be 
"chained" to him and~ should he be absent from his k.raal say 
for a few ni~hts only, and his wife during such absence happens 
to corirrni t 2cd.ultery with another man he is without remedy? 

If the ansv1ers to these questions are to be in the 
affirmo.tive D. J:J remium would be placed on adultery which is still 
a criEle unc~er Na tive Lo.',I and an absence of the husbana in the 
circw11stances detailed. above vrould place the wrongdoer beyond 
the pale of the lav·r both civilly and criminally:. to us an impossible 
proposition! 

The enforced cbcence of Appellant at the Leper Institution 
for cura.tive tr·eatmer~t vra s but temporary. There was no intention 
that the true relat:J. onG~1iJ) between him and his ·wife should be 
broken anc~ ti1e:t'e is n o ev-idence on the recor d tl12~t their relationship 
was interrupted by any di s a[;reeme:;.1t or other indica tion of an 
intention to live a.:_);_,_:·t. On the contrary, Emma continued to live 
in their home in t he kl'a D.l of her husband 1 s father. 

\ Je tJ:1ink it j G reasonable to find that Plaintiff 
(Appell8..tJ.t in this Cou~ .... t ), owing to his temporary absence from 
his kraa l in circw :1.0tc:.:n.c e s over which he had no control was at 
lea.st constructively ~~:t..:tll.. living vvi th his wife and is therefore 
entitled to succeed in an action for adultery on the part of his 
wife, it_ proveci. a3'aiuc-; t tl1e adulterer. 

The appeal is upheld with costs. The judgment of the 
Native Com.tuis s ioner is s e t aside and the case is referred back 
to him to be tried out. 

CASE NO. 19. 

MZIYONI\E l1P"TGAD I VS o MQANJEL\'J A I\IINGADI o 

PIETEru,L~RITZB~~G. 22nd October, 1931., Before E.T. Stubbs, 
Pre siO.ent, H .B. Wallc"'..ce and J. T. Braatvedt ~ Members of Court. 

NATIVS APP:;:;.:::.L CASE,) - Alloca tion of daughters by kraalhead -
Native custom - le ~_:,ztl effect of such allocation. 

AJ1 appeal frorn the decision of the Native Commis s ioner 
at lJiapumulo ll 

App e lla..."Ylt is the eldest son and heir to his late 
father 1 s Est~-..te. he sp ondent is his brother. It is alleged 
bv RespondeDt th~·1..t ·t,~ ~ e :Lr sister's proporty l·lellt~ vrern 8-l.l()t,-t.ct:9 
t~ him before h:is :L\ .tl :.G l' 1 s de a th. 

Ap~)ellant a s the eldest son a nd h e:i. r d isputed t h is 
and obtain ed j c~d::rne n.t i n his f avour f or n ine h ead of c a t t le 
b e fore t 11e Chief. 

In ai>p ea l to the Nat i ve Cm~unissloner ' s Court t he 
jud~,ment V.J as revers8d . App ella.nt n ow app eals tl;.e lowe r Court, s 
jud~<r~wnt on the [;rouncls tha t the alle:;e d al loca t l on vr~s not 
public o.s required 2.nd lilO.S therefore n ot l egal a ccordl ng to 
F ;::;_ t~. ve Law • 
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which the Appellant claims by reason of the fact that he is the 
eld-est son and heir to t heir late father. The Chief gave judgment 
in favour of Appellant and Respondent.appealed to the Court of the 
Native Commissioner~ who &fter hearing evidence upheld the appeal 
and rever-sed tl1e j uG.~)lJen t ol the Chief . It is against the Native 
ConLTnissioner' s judgnent ttJ.·?.t the present appeal h a s been lodg ed, 

It appears that t.l:e· late r.:Ikondo, f't:~ther of the parties, 
had two sons (the p .:::.rties ) and three dau8·hters one of whom is named 
Mqini, whose lobolo is the subject of this G.uspute. It is alleged 
by Respondent that r.nconc~o during his lifetir:.1e 9-llot~_g_g the eldest 
daughter Tofoza to the A2:)}el lru1t and Mqini to Respondent, the third 
dauGhter rer!lainin-= u ::1allotted. 

After perusing the record and the native Cormnissioner' s 
reaaons for judgmeEt vve have come to the conclusion tha t there is 
ample evidenc e to support the Native Commissioner's finding that 
the late Ekondor allotted 1.-Ig_ini to his son the Respondent. 

The question which must now be discussed is~ Vlhat is the 
legal effect of such 2.n allotment? There a ppears to be no doubt 
that the custom of allottin3· girls to their brothers Y·ras and is 
reco~nised and observed b~r Natives in Natal and Zululand. In the 
case Habana vs. Dulela 1900 N.n.c. 17 where the father of the 
parties had three sons and five da'l}.[-:hter~, all ·be in~ of the same 
house, and in which h;:; allocc:.ted three dau['hters to his eldest son 
and one each to his :roun_r.er sons, it vrc>~s held tha t it was competent 
for a father to r!l&ko GLch 211 alloc.:. .. tion. The father was of course 
merel~r indicating t he souj_·c:: es from which each of his sons might 
expect to ge t c a ttle D.nc~ v.rc..s not dealinz· v.rith any girl a.s a chattel. 
In Niatshuba vs. Fogoti 1908 N.H.c., Boshoff, J. at po.ze 16 says 
"I h.:tve found thato••••••• it has been the law in Zululand for so 
far back as can be re1:ser,1bered· for a father to allocate his daughters 
to his sons" and in Rolindaba vs. Mdinwa 1922 N.H.C.31 it was ruled 
that the Appellant was entitled to tl1e lobolo of his full sister 
unless there vvere some strong grounds to shO'IN that · she has been 
allocated or awarded to someone else. The conclusion vthich one 
must. dravr from this decision is that a dau~hter n12.y be allocated 
to some person qther than the heir, but that the burden of proof 
is on the:person allegin~ such to be the case. 

In view of these decisions there is no doubt that the 
property rirrhts in a girl - not the girl herself ... may be allotted 
by a kraal head to his younger son. However in the event of a 
dispute arising, in regard to such allotment, between the heir and 
younger son, the onus is on the latter to prove the allotment. 
We are sat:.i_sfied that the youn_7,·er son, in this instance the 
Respondent, has discharted the onus. 

The Native Commissioner is clear and definite in his 
finding upon the fs.cts o.:ncl we see no reason for disturbing his 
judg1:11ent. The appeal is d ismissed with costs • 

.QA SE NO ~-_?..Q. 
yy_I_~LI::\r~I_J[hf~LGGA V3. I NGV!A~"E SCOTCH . 

PrtETOrt.IA. November 1931. Before E.T. Stuss , Pr.esident, J.M. 
Richarcis and F .VJ. Ahrens , Members of Court. 

NATIV'~ AIJP:SAL CASZ'3 - Native Law - Inheritance - Heir liable :for 
debts of deceased contracted before death - not opposed to 
principles of public policy and na tural justice. 

An appeal from the decision of the Native Commissioner 
at Sibo.sa. 

Plaintiff 
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Plaintiff instituted an action against Defendant for 
£197. 4. 6 being an ~T.ount alleged to have been paid to Defendant's 
late father for Plaintiff's four si.sters and. which amount was 
wrongfully and unlavrfully appropriated by Defendant for his own 
use instead of paying it over to Plaintiff's father or to Plaintiff, 
who vras the heir to the estate. Plaintiff succeeded substantially 
as the clairJs on the lobolo for three s isters were granted in his 
favour . Appellant (Defendant) lodp;ed an a.:_;peal against this 
decision on the grounds t,ha t the ,jucl.sment Vl9..S against the weight 
of evidence a nd bo..d in J.c.vr ~ in that the matter was decided upon 
the Lative L2.w of Inheritance V7hich Law is opposed to the 
principles of public l'o:.U.cy and natural ju:Jt,ice. Appellant 
c ontenc1ed til8. t he cr. _; -~. ci not be rnc::.de liable i'or debts incurred by 
his deceaseC. father ·.) - ~'- ·j ~ J.-:.is dea.th where he (Appellant) did not 
consent or re D.p any . (·.:: ·.-;_~' it , and. maintained that the deceased 1 s 
creditors should he·.;r; · J8 1:~ n. lirni teG. to the nsse ts in the Estate . 
Appellc:u1.t furtJ.1er C!j l':·t. or, .. :~.:;c~ ths. t if the Court found that according 
to Na.tive cu ;.:. tom tt.c ·2 l ( est son e . .s heir was r e sponsible then such 
a custom or IJo. tive i .J&1.'i :7.s opposed to public pol-icjr and n."'_tural 
justice notwi thstanCi.n[t the prov:i.so to section 11 of Act 38/1927. 
The parties 'IYere me·:-;bers of the ~flshan3'2.an tribe . 

Mr . Heather, Counsel for the A)pellant, in his able and 
interestinr_ f',_c\(re s.s to the Court maintained that the jud~nent is 
2Bainst the v·.reir_;ht of evidence and bad in law, in that the matter 
was decided on the l''a.ti~Je lavv of inheritance, which law, he states, 
is opposed to ·the princip les of )Ublic policy or natural justice. 
His c onteEti on is th:.:. t the Appellant could. not be made liable for 
debts incurred by hi .s Cteceased father before his death where he 
did not consent or re2.p ax1y benefit - although admittedly the heir. 
He admits that i::1 so f ,;_r as he ha.s ·Denefi ted he would be liable. 
He mc. intc:.ins the dec ec·. ~:;ed 1 s creditors should be limited to the value 
of the assets in the estate. He further contends that, if the 
Court finds that accorc.L:i.ng to Native custom the eldest son as heir 
is responsible for all the debts of his f2.ther, then such a custom, 
he submits, is opposed to public policy and nD.tural justice, 
notwi thst&:1din~:· the proviso to section 11 of Act 38~ 1927. 

The parties to this ca.s e are members of the Tshant:aan 
tribe in the Zoutpansb t: rg District (Transvaal). In Natal in the 
case of Ms"J.tu vs. Bovela, 17 N oi.JO::\o 357, it was decided that an 
heir was only liable to the extent of the property he had received 
from the estate. This decision uas followe d in the case of 
Mhlenc;wa vs. Mhlav:rv.l:L , 1920 N .H. C. 30 - when it was finally decided 
t 1.1a.t an heir is only liable for the debts of the deceased in so 
far as he he'_;-:; receive (~ property from the este.te ud' cover the same. 

As rer{ar(.s the l c:Jr·r in Zulu l and, a contrary decision was 
given in the case of llliili vso Zinyongo - 1917 N.H.C. 123 -
wherein it v·W.S h2lcl th2 .. t under section 41 of the Native Code of 
1878, which is a~)pli.cable to Zululand~ it is clear that an heir 1 s 
liabilities are not l:l.mited to ·the value of the assets in the estate. 
As this contention hos s : nce been affirmed in the case of Ntul izwe 
vs. Komfi- 192ll'T. H .. C .. , 6, vvhich decision went in appeal to the 
Appellate Div:Lsion wb.ere it vras helcJ. that even if defenc1o.nt had 
not inherited from his father 1 s estate he would neJ.vertheless be 
liable as heJ.r for his :C.:;.ther 1 s debts . Solomon J. in the course 
of his ju(l.~J"lent stated "rrhe law is c ertatnly a very harsh one, but 
that is no ~.rounci. for n ot enforcing it". We entire ly a.'1ree with 
thiG view. 

'I'his clear:L•' affirms the doctrine of universal succession 
reco~~,11i sec~ c::.!ld. p:ca.ct:L's..::o. by most of the Bantu tribes in this 
country.. Ha.rsh t1;.ou~)1 it ma.y be in its implications and results 
as has been ir1dic 2.t,ed in ar[sUElent by Mr. Heather . Yet it should 
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be observed that it is not alv·Jays so for the heir succeeds to the 
Kraal property including vr~- ves and dau.c;hters wh ich if numerous 
represents considerable '..veal th froEl the Hative view point. We 
feel as \·Jith l1is Lordship Lir. Justice Solomon that until some 
modifi cation is brm..t}"J:.t about by legislation - and this seems to 
be conteE'plated by section 116 of the Draft Proclarnation amending 
the H2.tc:.l Ne:~.tive Code which includes Zululand~ appearing under 
Goverrrr:1ent Notice No. 1796 of the 6th November, 1931~- the law~ 
o.s at prese:1t existin~;·, should be enforced. 

It must, houever , be borne in mind that this contemplated 
modification applies only to the Natal Province 7 so that this custom 
as far as concerns t~L1e Natives of t:i.1e Trans va2.l stands. 

It may be f\ ~r-t1 l e l·' observed tha t the doctrine of universal 
successio:i.1 ac qu ires r ract:.c c~l L_1J.JOTtance in its applica.tion to the 
que.stion of the tral1~).: ~.;~.u:i on of liabj.1iti es. It is certain that 
Native Law in evolvin,_ U:e conce~Jtion of universal succession~ 
which was destined to C::.onlinate the whole field of the lav1 of' 
inJ.1eri tance, started :.C'I" OD this very question concerning the debts 
of the decea.sedG Fo l" if on a man's death~ his property is 
distributed piecef.leal, a 3rave question arises as to what is to 
happen to h:i.s debts. The doctrine of sinzu12.r succession must 
endanger the rizhts of those who have claiE1G o.gainst the inheritance. 
But where the whole r1as s of rights and oblisations passes in its 
entirety to the heir~ the matter stands very differently. If 
there is but one heir he 1dill take the 1:vhole est2.te subject to its 
liabilities. 

It is most characteristic of the Native law of inheritance 
that the vievr vvas adopted that the heir must be ~·Jade ansvv-erable 
for the debts of the deceased~ if necessary~ with his own property. 
The heir was U8.de answero..ble in the sarne E1anner as though he had 
contracted tl1e debts himself or to put it more plainly he was made 
answerable in the SBJ!le way as though he ne re the deceased himself. 
The persona.l i t:y of the father passes to tha t of his heir. 

The above applies more particularly to Zululancl. yet this 
Court is aVJ[~.re that tllis doctrine of universal succession ap)lies 
to the T shanga.an as 1.··:e 11. 

We therefore coue to t he conclusion that if :Lt can be 
shm1n that the c1ece2.22d (Scotch l{SvlashoDgeni) received lobolo for 
the sisters of Respondent the Appellant h:Ls son and heir 7 is 
lJ.able for suc}l lobolo to the former. 

Vie fee l that as the Native High Court and the Appellate 
Div:i.sion have D.cce;Jted this custom in the decisions above referred 
to 7 the.t v.re can.not .. hold that the same is contra ry to public policy 
in tha.t it is opposed to natural justice and equity. 












