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CHAPTER 1 INTRODUCTION

1.1. Definition of terms

1.1.1 Child

The United Nation Convention on the Rights of thel@€C(CRC)? the African Charter on the
Rights and Welfare of the Child (ACRW&}nd the Democratic Republic of Congo (DRC)’s
law on the protection of the chfidlefine child as any human being under the age8of 1
Consequently, in this study, we will consider tinddcas any human being under the age of
18.

1.1.2 Child living with HIV

In this study, we define a child living with HIV aschild who is infected with HIV and who

is thereby susceptible to other diseases or othortunistic infections related to HIV.

1.1.3 Child affected by HIV

The affected child is defined as one who suffessnfthe collateral effects of a person living
with HIV;> or when a single parent, both of the parents milfemember is living with HIV.
This child will be considered as affected by HIVheTchild who has been orphaned by the

HIV/AIDS is also considered as an affected child.

1.1.4 Inheritance

2 Article 2 of the United Nations Convention on Rights of the Child.

3 Article 2 of the African Charter on the Rights ahd Welfare of the Child.

* Article 2 of the DRC'’s law on the protection ogtbhild, law n° 09 — 010 of 10 January 2010.

® Article 2 of the DRC'’s law on the protection ofgpée living with HIV and those affected of 14 J@§08.
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The word refers to the transfer of estate ass#tbyea deceased person to their heir or heirs

with a defined legal systefn.

1.2. Background and problem statements

HIV/AIDS was first recognised as a condition witbt@ntially serious social and economic
consequences in the early 1980€oncerns were raised about some particularities in
comparison to other diseases, at the same timaubead its modes of transmission and its
incurability. As a social issue, HIV is also of gtenterest for legislators in various countries.
They have tried to find ways and means to effettifight against this pandemic but the

enormity of the challenges has made it a publidthéssue.

The United Nations (UN)and the African Union (AU)have taken initiatives reflecting the
dynamics of the fight against HIV and they havespdsseveral resolutions, established
special mechanisms and adopted international coiovento address this pandemic. On its
side, the Congolese legislator has promulgated Mat 08/011 of 14 July 2008 on the
protection of the rights of people living with HI¥ AIDS and those affected. Today the
vulnerability of children living with HIV in Sub-Se&aran Africa is increasing; almost 90% of

orphaned children live in Sub-Saharan Afrita.

It is estimated that 66.000 (55.000 — 82.000) ped@d of AIDS in 2013 in the Democratic
Republic of Congo (DRC). It is also estimated thatre are 30.000 (24.000 — 38.000)

® FM Azemale droit des successioffgheritance rights) (2003) MB édition Droit modemploi 16.

" Concern Worldwide, HIV/AID policy (2003) imww.concern.net/sites/default/files/ressource/207¥689-
hiv-aidspolicy.pdf(accessed on 4 September 2014).

8 The United Nations has made the fight against Hi¥f ather diseases as one of the Millennium Devetapm
Goals. This aims to stop the spread of HIV / AID@ & assure, for all those who need, accessamtemnt.

° In Addis Abeba on 3 October 2013, the African Un{dU) Commission with support from the joint Unite
Nation Programme on HIV/AIDS and the Internatiobabour Organisation (ILO) developing a protocottal
with peacekeeping deployment from the AU speciljcatidresses the impact of the spread of HIV in
peacekeeping operation. littp://dcpauc.au.int/en/content/african-union-dep@ig-protocol-supporting-health-
peacekeeping-operatiof@ccessed on 11 September 2014).

10" A Grant ‘Children and HIV: Using an evidence-tds@proach to identify legal strategies that pricaed
promote the rights of children infected and affddtg HIV and AIDS’ (2011)Global Commission on HIV and
Law, Heard ‘Child Caregiving and HIV in southern Afi, University of Kwazulu Natal (2013) 1 in
http://www.heard.org.za/downloads/caregiver-theohtief-013.pdf(accessed on 11 September 2014).
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orphans in the DRC who have been orphaned as & oédtlV aged between 0 to 17 years

old !

These children are extremely vulnerable in the D®CGnany of them are not able to inherit
their parents’ property and most of the propertg haen grabbed by their relatiésThe
HIV epidemic also leaves many relatively young widowith children. These women as
widows are also subjected to unjust practices alproperty grabbing because they are
women in the first place and secondly, because thesbands died of HIV related illnesses.
They often have limited resources left to residisioe pressure exerted by neighbours and
members of the extended family thus resulting enthmaking decisions and choices that
might not be in the best interests of their chifdfe

Moreover, the number of children living on the stran DRC is rising, most likely driven by
HIV/AIDS.'* Being on the street results in these children da&imen more exposed to
contracting HIV as in trying to fight for survivaind fighting to get something to eat, they
might engage in dangerous sexual behaviour. Mailgireh, including girls and boys, who
are deprived of means for survival, particularlpltaned children, become subject to sexual
and economic exploitation in different ways, inéghglcommercial sex work to support their
sick or younger siblings, or to pay for school f&&Jhis places them at greater risk of
contracting HIV if they are not already infected afr spreading HIV if they are already

infected.

In many countries, freedom of testamentary dispositloes not exist or it is limited to a
small part of the estate. Furthermore, differenintbes have different procedures to deal

with the administration of estates with some rdqgirmpersonal representatives and others

' UNAIDS Democratic Republic of Congo HIV and AlDStienates (2013) in
http://www.unaids.org/en/regionscountries/countdemocraticrepublicofthecongfdccessed on 11 September
2014).

2 Foresta & Williamsorm review of current literature of the impact of VDS on children in sub-Saharan

AIDS care (2000) s278 — s279.

13 Richard S. Strickland, Ph.D. Consultant ‘Womerrsgierty and Inheritance Rights in the Context of
HIV/AIDS in Sub - Saharan Africa’(2004) 15 - bitp://www.icrw.org/files/publications/To-Have-arids-
Hold-Womens-Property-and-Inheritance-Rights-in-Gmntext-of-HIV-AIDS-in-Sub-Saharan-Africa.pdf
(accessed on 15 August 2014).

4 Human Rights Watch ‘What future? Street childmethie DRC in the DRC’ (2006)
http://www.hrw.org/reports/2006/drc0406/1.h{accessed on 14 August 2014).

SWFP, R. Landis, Widening the ‘Window of Hope’ UgiRood Aid to Improve Access to Education for
Orphans and Other Vulnerable Children in Sub-SahAfeca, Occasional papers N15, Nov 2003,
http://unscn.org/layout/modules/resources/files/@idg_the Window_of Hope EN_1.pdfaccessed on 17
October 2013).
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which do not, thereby resulting in beneficiariebdriting directly'® Widows are inherited
through remarriage to a brother of the deceasebamasin some African countriéb.ln
customary practices, property is inherited by pathal relatives. Thus, the inheritance of
children in patriarchal societies was to patereidtives with the result that in many societies
the marital status of the parents has a signifizapact on inheritanc¥ In the case of the
DRC, widows are being deprived of their legal rgghd inherit property from their late
husbandg?

Inheritance in the DRC is generally a complicateslie. It becomes even more complicated
when children and HIV are involved. One reason tfus is the many harmful cultural
practices associated with inheritance such as withw&ritance and property grabbing by
unscrupulous relatives. Furthermore, the law isroftot applied as it should be. The fourth
book of the first chapter of the DRC family law &ewith the inheritance in general and the
children’s rights to inherit their parents’ properDespite this, many children in the DRC are
not able to inherit their parents’ property. Sone®gle suggest that children whose parents
died of HIV related illnesses do not need theirepgs’ propert§? as those children will die

soon so they should not need to inherit and theyadmeed property:

Poverty also contributes to the extent to whicHdechin are able to inherit property in the
DRC. The DRC is one of the poorest countries inwoeld with more than 70 % of its
population living below the poverty lirfé. The majority of the population lives on less than
two dollars a day® This poverty manifests in many ways: very low ime malnutrition and
hunger, lack of access to health care and formatattn, lack of decent accommodation or
access to adequate housing and so forth. Thisdisduation often results in a fight over the

scarce resources that are available and hence raesrovide the space needed for to a

' Rooks Rider Solicitor LLP, Briefing note (2011)viww.rooksrider.co.uk/wp-content/uplods/2013/06/Gros
Border-Inheritance-llssues-October-2011.(atfcessed on 4 September 2014).
" Fostera & Williamson (n 12 above) s278 — s279.

18 Foresta & Williamson (n 12 above) s 278.

19 nstitute for war and peace reporting (IWPR), Réptews: Congolese Widows Stripped of inheritance i
iwpr.net/report-news/Congolese widows-stripped-iithace (accessed on 4 September 2014).
2 Interview done on 13 April 2013 with Madam Kasongaare giver.

2 Interview of 15 May 2013 with M Lucien the exesatidirector of the Projet Asemir which is a locab® in
Lubumbashi city which deals with scholarship andtegyration of children, in particularly those ware
orphaned by HIV or who are HIV positive.

%2 Ramel Realizing Children’s Rights in Democra&iepublic of the Congo’
http://childrensrightsportal.org/democratic-repaliongo/(accessed on 10 November 2012).

% Medecin Sans Frontiére (MSF) ‘Democratic RepublicCongo: HIV treatment out of reach for majority’
(2012) inwww.msf.org.za/download/file/fid.380@ccessed on 04 September 2014).
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peaceful atmosphere within which to address theritdnce processes. At times parents die
with very little or nothing for the child to inhénvhile at other times relatives and the nearby
adults expect to get their share of the little tim&ght be left for the child. In such situations

children suffer even more.

Another big problem is culture or custom. In the ®Reople have views on inheritance
matters that are based very deeply on culture stoou Despite the clarity of the family law
24 and the clarity of the law on children’s rigltsf custom is against these laws, children are
obliged to respect what custom prescribes. Custien oesults in their relatives such as their
uncles and aunts managing the family property whiéeorphaned child ends up on the street

or in care centres in urban towns and citfes.

In rural communities, extended family safety nats laetter preserved where uncles, aunts
and grandparents play a significant role in theringing and up keep of children and they
often step in when the parents die. However, aggimiue to the roles played by aunts and
uncles in the development of their nieces and ngphsith respect to material and even
moral support, these relatives sometimes belieakthiey have a right to the inheritance.

Over and above custom, tradition and culture, sip@n and fear also play a role in the
inability of surviving spouses and children fronhamiting property. Veiled threats couched
in words such as “since you want inheritance, iaked we will see" from family members

results in panic and fear within children and sung spouses of being bewitched. In such
circumstances, children and surviving spouses #ean oeluctant to claim their inheritance
thus leaving the space open to other family memtuesgize or take away all the propétty.

In this circumstance, it is not the actual violeticat is highlighted but the fear of suffering

the misfortune of some curse that could come frtimerafamily members.

Moreover, when a country is more modernized, exadrfdmily safety nets are weakened.
Therefore, the positive traditional practice ofloap inheritance by uncles and aunts has
lessened. It has been replaced by alternate sad&tywith care provided by grandparents or

4 Law 87/010 of 01 August 1989 on the family codéhie DRC.

% Law 09/001 of 10 January 2013 on the protectidiuem.

% Department for community Development and the Depant of justice and Attorney General ‘An assesgmen
of the inheritance rights of children affected biwkand AIDS and other vulnerable Children (2008) in
http://www.unicef.org/png/UNICEF _Inheritance_Righ@&hildren.pdf (accessed on 4 September 2014).

27y Katshungnheritance law in Congo (case of children hei2)08) New publishing services 82.
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other relative$® Where all of these safety nets fail, these childred up having to fend for

themselves.

There is no policy dealing clearly with this catggof children in a very specific way. There
is a law dealing with the rights of people livingtvHIV (PLHIV) and those affecte®f. This
law talks about all people, which means childresoabut not children in a more specific

way.

The big question is if most of the children in DBC are disinherited what happens to those
who are HIV positive? Often they are discriminatgghinst and nothing is done to resolve

that problem.

The DRC has ratified the CRC by the law n° 90-0489090 August 21, and the African
Charter on Human and Peoples’ Rights (ACHPR) odu29 1987 by the OL n° 87-027 of 20
July 1987. It has signed the African Charter on BRights and Welfare of the Child
(ACRWC) on 02 February 2010, but has not ratifieg/dt>® Some observers argue that
lawmakers of these countries, who have ratified@GRC and the Children’s Rights, did not
translate into practice their legal obligation tetpct and promote children’s rights. This
includes the right to inherit property, accordirmgthe standards established by the CRC,
Children’s Rights and the ACHPR.

1.3 Research questions

Against the background above, the research braattlyesses the following questions:

What are the DRC’s obligations at the internaticarad domestic levels regarding inheritance

rights of children?

What is the practice regarding inheritance rigbtschildren living with HIV in the DRC?

% Fostera & Williamson (n 12 above) s277.
% The Law 08/011 of 14 July 2008 on the protectibthe rights of PLHIV and those affected.

%0 List of countries which have signed, ratified/adee to the African Charter on the Rights and Welfafrthe
Child in http://au.int/en/sites/default/files/Welfare%2000t42e%20Child_0.pdfaccessed on 11 September
2014).

3L LL RoseChildren’s property an inheritance rights and théirelihoods: The context of HIV in Southern and

East AfricaLivelihoods support program (2006) 9.
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Is the practice on the ground in conformity witle tBRC international obligations? If not,

why and what needs to be done?

1.4  Assumptions of the study

The study will be supported by the law on the igbt children and the rules, treaties and
regulations related to the people living with HIVhda those who have acquired

Immunodeficiency Syndrome (AIDS). At the internaiab level, the UN Declaration on the

Rights of the Child (UNDRC) declares in the Preaarthit children need “special safeguards
and care, including appropriate legal protecticgfole as well as after birth.” It calls upon

voluntary organizations and local authorities tavset for the observance of children’s

rights3? Following this declaration, the CRC as the mostpehensive document on the

rights of children, clarified children’s right torgperty, which was adopted in November
1989 and it entered into force in September 1990.

At the regional level, the ACRWC is the first regab treaty on children’s rights. It was
adopted by the Organisation of African Unity in 09% has most of its provisions modelled
after the provisions of the CRC. The main diffeeeris on the existence of provisions
concerning children’s duties (article 31), whictiridine with the ACHPR? The Preamble of

the ACRWC says that “the child occupies a uniqué pnvileged position in the African

society” and requires legal protection as well garticular care with regard to health,
physical, mental, moral and social development.’dAaiso as article 21 of the ACRWC
prescribes, children should also be protected agailhforms of harmful social and cultural

practices.

At the national level, the DRC had the law of 1@B0the juvenile delinquenéy Today it is
not applicable anymore because of the non-confgrofitsome of its provisions with the
international and regional standards of protectibthe minors and with the constitution of

the DRC. The DRC has now a law on the protectiochdéiren® which entered into force on

32\ ZeldinInternational Laws: Children’s Righthe Law Library of Congress (2007) 2.
3 Zeldin (n 32 above) 5.

34 Law on the juvenile delinquency of 6 December 1950

% Law on protection of the child.
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10 December 2009. As part of the global effortdmbat the HIV/AIDS pandemic, the DRC
passed the law 08/011 of 14 July 2008 which preteghts of people living with HIV.

1.5 Research methodology

This study will use a literature screening on intaece rights of children living with

HIV/AIDS. Literature screening will be done on pishled documents on inheritance rights at
the international, regional and domestic level.sT$tudy will review some key international
instruments, the domestic laws, the doctrine (bpojkairnals, articles, etc.), some
jurisprudence, etc. An overview will be carried aut what the law says in terms of the
State’s obligations and the way they have beenemphted in line with international and

national laws on the inheritance right of childfimmg with and affected by HIV/AIDS.

1.6 Literature review

Literature on the obligation to protect and promibte inheritance rights of children living
with and affected by HIV is scarce. In the contekthe DRC people write on inheritance
right, but not especially on DRC'’s inheritance tigih children living with and affected by
HIV. However, at the international level there a@nme authors who examined this issue
precisely in Southern and Eastern Africa. For instaFostera and William stressed that in
some societies the relatives who have a right aorcla child through purposive fostering
have an obligation at times of crisis to acceptrble of foster parents. Fostering by non-
relatives is uncommon; the prevalence of such fimgjethe reasons for it and hindrances to
it has received limited stud§”Moreover, it is important to mention that successlanning
involves the extended family and traditional leadier ensure that they will comply with the
parents’ wishes. Wills might need to be writterptotect land and possessions for children.
Legal action might need to be taken through exteagancies to protect children whose

assets and inheritance are forcibly removed bynebete family. This is simply because when

% Fostera & Williamsonb (n 12 above) s279.
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a father dies, he leaves the mother and the childi¢hout a home; and especially when

marriage rites have not been completed and whenekieof kin are not closé”

According to Sloth-Nielsen, inheritance has beerama of legislative activity in Southern

and Eastern African countries since the late 1990¢s has come about because of the
increasing dispossession of women and childrearad and homes, often resulting from the
death of the male relative due to HIV/AIDS. Custoynaheritance laws generally operate to
disallow inheritance by widows and children, igenerally only the eldest male relative who
takes over the estate (who may or may not be d)chil practice, property grabbing was a

frequent occurrence, leaving children landlessdesditute >

1.7 Limitations of the study

This study will cover the issue of inheritance diildren especially those who are HIV
positive and are affected by HIV in the areas ofMdhd precisely in the city of Lubumbashi
in the province of Katanga. However data can alsadllected from other studies in the
whole of DRC. Even though the main focus area thénprovince of Katanga, this study will
provide a good understanding of inheritance rightthis area and at the same time it will
reflect what is going on in the whole of DRC. Thedy will analyse the international,

regional and national laws regarding inheritangatd and the HIV law.

1.8 Overview of Chapters

This study will be divided into four chapters. Thbeapter one will be the introduction,
chapter two will deal with The Protection of théémitance right of children living with HIV
at the international and regional level, ChaptewilB present the DRC’s Protection of the

37 Richta et al Family and community interventions for childrene&ted Aids HSRC (2004) 41.

3 JN SlothA developing Dialogue — children’s rights, childrefaw and economics: surveying experiences
from southern and eastern African law reform preessvol. 12.3 Electronic Journal of Comparative Law,
(December 2008), http://www.ejcl.org/123/art123eb.p

16
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(@

inheritance right of children living with HIV at ¢hnational level and the last chapter which is

chapter four will conclude and give recommendations
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CHAPTER 2 THE PROTECTION OF THE INHERITANCE RIGHTS OF
CHILDREN LIVING WITH OR AFFECTED BY HIV AT THE INTE  RNATIONAL
AND REGIONAL LEVEL

2.1 Introduction

DRC is a monist country and international law tfene automatically forms part of the
Congolese law. In terms the constitution of the DR in fact considered higher than
domestic law in the hierarchy of laws. Consequeralgtudy of the international norms and
principles relating to the protection of the in@nice rights of children living with or affected

by HIV is very important.

HIV /AIDS require national governments to reconsigeoperty and inheritance laws in
relation to families, individuals, and communitiescope with economic instability related to
epidemic related mortality and morbidity. Additidlgawhere property and inheritance laws
are discriminatory, they may perpetuate exposutdltoand limit the ability of people living
with HIV to seek care, support, and treatménBtates have three obligations regarding
human rights: the obligation to respect, protead anplement human rights. These three
levels of obligations apply indiscriminately to dle rights and require of states a
combination of negative and positive duties. Irs trégards, the government #fag1) the
obligation to respect human rights which placesnuphee State the constant duty to refrain
from any action that would prevent the peacefulogment of human rights. (2) The
obligation to protect the rights which requires #tate to take all necessary measures to
prevent human rights violations both by itself doydthird parties by establishing monitoring
mechanisms. (3) The obligation to implement humgimts requires the State to take positive
measures to facilitate the exercise and enjoymé&miuman rights in times intervening on

behalf of vulnerable groups in case of a crisis.

39 A AhmedProperty and Inheritance Laws: The Impact on Woumeth OVC in the Context of HIWorking
Paper prepared for the Third Meeting of the Teddmavisory Group of the Global Commission on Hixnda
the Law, 7-9 July 2011.

0 African Commission on Human and Peoples’ Righ@0@), in recueils africains des décisions des sroit
humains 2001, Pretoria University Law Press 70.

18

© University of Pretoria



In response to HIV, the international communityabshed a global framework for the
protection, care and support of orphans and vubberahildren living in the world with
HIV.** The focus of this framework is on the social petten of children which included
protection of their property and inheritance rightsinvited every society to take on the
responsibility of ensuring children’s property amdheritance rights for the sake of their

livelihood *?

The protection of the rights of children at theemnational and regional level are better
described by the UN Convention on the Rights of@héd (CRC)*® the African Charter on
the Rights and Welfare of the Child (ACRWE)where the best interest of the child is
illustrated. In addition, there are other lawsaties and conventions that are very useful in
this matter, such as the Declaration of the Rigiitshe Child. In the preamble of this
declaration, it is stipulated that children needcspl safeguards and care, including an
appropriate legal protection before as well asrdfteh.*® Included among the international
and regional instruments are the Declaration of @dament on HIV/AIDS, the International
Guideline on HIV/AIDS, the General Comment n° 3 l[8l//AIDS and the Rights of the
Child and the African Women'’s Rights Protocol.

This study will not examine all the instrumentgdd above but rather it will examine a few

more deeply.

2.2 At the International level

At the international level, this study will look #ite CRC which talks about the best interest
of the child, the Declaration of Commitment on HWDS and the CRC’s General Comment
n°3 of 2003 on HIV/AIDS and the rights of the childith specific explanations on
HIV/AIDS and the child’s rights.

*1 The framework for the protection, care and suppbarphans and vulnerable children living in therld
with HIV/AIDS (2004). Available ahttp://www.unicef.org/ceecis/Framework English.pdf

“2Rose (n 31 above) 4.

“3 Article 3(1) of CRC.

* Article 4 of the ACRWC.

> The preamble of the UN Declaration of the Rigltthe Child.
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2.2.1 Convention on the Rights of the Child (CRC

The Convention on the Rights of the Child is thistfinternational legally binding instrument
to incorporate the full range of human rights-gieilltural, economic, political and social. By
agreeing to honour the obligations under the CRE i@tifying or acceding to it),

governments pledged to defend and guarantee tihdsrf children, and to meet these

commitments before the international community.

The CRC is an important international conventiontbe rights of the child. It does not
mention the inheritance rights of children nor ddelsave specific provisions on children
living with HIV; however in its article 3(1) it istated that :

in all actions concerning children, whether unalezh by public or private social
welfare institutions, courts of law, administraigauthorities or legislative bodies, the
best interests of the child shall be a primarysideration'®

The best interest of the child is a very importaravision and principle since if a person
holds this principle at the centre of his/her imavhent with a child, it is very difficult to
harm that child. However, the CRC neither offerpracise definition nor clearly outlines
common factors related to the best interest ofctnil. This Committee made its General
Comment on the best interest of the Child to ¢fatie normative contents of specific rights
provided for under the CRC or particular themesetdvance to the Convention, as well as

offers guidance about practical measures of impieatieon?’

Preliminary works of the CRC provide reasons whey ltlest interest of the child is important
and how it has to be “a” primary consideration aod “the” primary consideratioff. This

wording reflects the fact that there may be cotifiig rights and interests in decision-making
regarding children so their best interests may metessarily always be “the” primary
consideration. Statements from the CRC article 3(Hy also be construed to refer to

proceedings that concern the child but within whilsl child is not and should not be the

“5 Article 3(1) of the CRC.

“” CRC General Comment on the best interest of thkel @h https://www.crin.org/en/library/publications/crc-
general-comment-best-interests-chgdcessed on 05 September 2014).

“8 para graph 24 of the CRD Travaux Preparatoirepararaph 121 of the said travaux preparatoires.
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primary actof’’ For example divorce proceedings which concerndhiéd but where in

certain aspects the two adults are the centre efptbceedings but when it relates to the
decisions that affect the child, the best intecéghe child principle should be applied. This
means that the use and application of blest interesdepends of the circumstances and
context. But, the CRC requires that in all situagiothat concern decisions relating to

children, the best interest of the child must Ipgiary consideration.

The general comment on the best interest of théd dsi a dynamic concept which
encompasses various issues continuotsifhe main objective is to strengthen the
understanding and application of the rights ofdrieih where their best interests are assessed
and taken as a primary consideration. The ovelg#abive is to promote a real change in

attitudes leading to the full respect of childrerrights holders?

The CRC committee stated that this principle agpleeall actions concerning children and
requires active measures to protect and promotdrehis rights and their survival, growth

and well-being?

The preamble of the CRC takes into account the rtapoe of the traditions and cultural
values of each people for the protection and haroosn development of the child.
Furthermore, it considered that the best intergstthe child should be a primary

consideration®

Principles of equality and non-discrimination aet sut in article 2 of the CRC says that:
(1) States Parties shall respect and ensure ttgsriset forth in the present
Convention to each child within their jurisdictienthout discrimination of any kind,
irrespective of the child's or his or her parentdegal guardian's race, colour, sex,
language, religion, political or other opinion, tinaal, ethnic or social origin,

property, disability, birth or other status.

(2) States Parties shall take all appropriate nreasto ensure that the child is protected
against all forms of discrimination or punishmemt the basis of the status, activities,

expressed opinions, or beliefs of the child's patdagal guardians, or family members.

9T Collin, L Pearsoihat does the “Best Interest of the Child” meam
http://www3.carleton.ca/landonpearson/htmfiles/hifl htm_files/Committee-e/Tara-ABestinterests.pdf
(accessed on 18 August 2014).

Y CRC general Comment on the Best Interest of tHelQ51 above).

L See n 51 above.

°2 General Comment n° 7 of the CRC committee.

3 CRC preamble.
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While the CRC does not specifically refer to cheldrliving with or affected by HIV, this
article suggests that specific measures shouldakentto ensure that these children are
protected against all forms of discrimination, adgly including discrimination and stigma
on the basis of their HIV status.

States parties to the Convention are required sagdeand implement policies and measures
that take into account the best interests of thi&d.¢h National child protection systems
usually include strict procedural safeguards taniifie the best interests of the child before
taking certain major decisions. Such decisions mammally only be taken by competent
national authorities, such as the judiciary, ara sarbject to procedural safeguards foreseen

by law?>®

As stated earlier, the DRC ratified and is therefar party to the CRC since September
1990°° One of the key principles in the DRC is that alithas to enjoy special protection as
well as opportunities and facilities, by law anddifier means. The paramount consideration
in enacting laws is the best interest of the clatd a standard echoed throughout legal
instruments on children’s right’. Among DRC principles, every child has a right nterit

his or her parents’ propert§.Article 7 of the DRC's law on the protection ofapée living
with HIV and those affected states that individualsg with HIV/AIDS and those infected
have the entire legal power and rights recognigethe Constitution, Law and rules of the
Republic® The best interest principle cannot be used in gedings to advance limited,
paternalistic approaches as in the past. As destiib this paper, it requires a rights-based
approach to children to counteract the promotiom feeds-based or child-serving

perspectivé’

>4 http://www.unicef.fr/contenu/info-humanitaire-unfia-convention-internationale-des-droits-de-lerif@n
accessed on 20 August 2014).

% http://www.unhcr.org/4566b16b2.ptMNHCR guide line on Best Interest of the Child.

5 UN collection of treaties ohttps://treaties.un.org/pages/ViewDetails.aspxZBREATY&mtdsg_no=IV-
11&chater=4&land=fr(accessed on 18 August 2014).

>’7 Wendylnternational laws children’s righThe law library of congress (2007) 2.

%8 Article 758 (a) of the DRC family code.

%9 Article 7 of the law n° 08/011 of 14 July 2008 i protection of people living with HIV and thosfiected.
% Collins, Pearson ( n 53 above).
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2.2.1.1 CRC General Comment n° 3: HIV/AIDS and tk Rights of the child

General Comment 3 of the CRC highlights that th&®/HIDS epidemic has considerably
changed the world in which children live. This epitc impacts on the daily life of children,
and increases the victimization and marginalizatérchildren, especially those living in
particularly difficult circumstance¥. Initially children were considered to be only miaggly
affected by the epidemic. In most regions of theldyahe vast majority of infected women
do not know that they are infected and may unknglyiinfect their childrer?? All children
can be rendered vulnerable by the particular cistantes of their lives, especially children
who are themselves HIV-infected or children who aifected by the epidemic. Because of
the loss of a parental caregiver, their familiescommunities are severely strained by its

consequences.

It also suggests that special attention must bengie children orphaned by AIDS, including
those affected and their families, as this impaxctsvulnerability to HIV infectiorf? For
children from families affected by HIV/AIDS, theiginatization and social isolation
experienced, may be accentuated by the negleciotation of their rights, in particular
discrimination resulting in a decrease or loss ofeas to education, health and social

services.

The aim of the CRC is to underline the principlgoévention, care, treatment and provide it
continuum within an effective response to HIV/AIOB this regard, the committee works for
the legal, economic and social protection of a#dathildren for their access to education,
inheritance, shelter and health and social serfic@e Committee emphasizes the critical
implications of proof of identity for children affeed by HIV/AIDS. This is related to
securing recognition as a person before the lavegsarding the protection of rights, in
particular to inheritance, education, health arfteosocial services. It makes children less
vulnerable to abuse and exploitation, particulafleparated from their families due to

illness or deatf®

1 Committee on the Rights of the Child, General C@mtm® 3, HIV/AIDS and the rights of the child,
U.N.DOC.CRC/GC/2003/3 (2003) shtp://www1.umn.edu/humanrts/crc/comment3.hBara 1.
2See n 61 above Para 2.

%3 See n 61 above Para 3.

% See n 61 above Para 31.

% See n 61 above Para 1.

% See n 61 above, Para 32.

23

© University of Pretoria



Furthermore, States parties are reminded to enkatanot only the law but also the practice
supports the inheritance and property rights ofhans, with particular attention to the
underlying gender-based discrimination which materiere with the fulfilment of these

rights®’

In its 17" Session (1998), the Committee on the Rights ofGhid held a day of general
discussion on the theme of HIV/AIDS and childrenights in which it recommended a
number of actions to be taken including facilitgtithe engagement of States parties on
HIV/AIDS, issues in relation to the rights of thieild.®®

2.2.2 The Declaration of Commitments on HIV/AIDS

The Declaration of Commitment on HIV/AIDS describests preamble (paragraphs 1-36),
the extent of the HIV/AIDS epidemic, the effectshits and the ways to combaf®it. This
Declaration then states what governments have etedg do - themselves, with others
through international and regional partnerships] aith the support of civil society - to
reverse the epidemi€.The declaration is not a legally binding documéiwever, it is a
clear statement signed by governments concernirggegement on the way the HIV/AIDS
epidemic should be addressed and what they havenitted to do, often with specific
deadlines. As such, the Declaration is a powerhdl tto guide and secure action,
commitment, support and resources for all thosatifig the epidemic, both within and
outside governmerit. Paragraph 58 of the Declaration of Commitment oiv/AMDS
requires governments to enact, strengthen or emfoegulations and other measures, by
2003, such as appropriate legislation, to elimira@teforms of discrimination. It seeks to
ensure the full enjoyment of all human rights anddiamental freedoms by people living

7 See n 61 above, Para 33.

8 Committee on the rights of the child general cominmé 3 (2003) 1.

% The preamble of the Declaration of Commitment ¢¥/AIDS, in its paragraphs 1-36.
"0 Keeping the promise, summary of the Declarationosfimitment see
http://www.unaids.org/en/media/unaids/contentagsatsimport/pub/report/2002/jc66 8-
keepingpromise_en.pdfaccessed on 21 August 2014).

See n 69 above.
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with HIV/AIDS and emphasised that human rights daddamental freedoms for all is

essential to reduce vulnerability to HIV/AIDS.

For any members of vulnerable groups, it suggémsts dtates should ensure that they have
access tpinter alia, education, inheritance, employment, health caceial and health
services, prevention, support and treatment, in&ion and legal protection. It is respecting
their privacy and confidentiality; and it developsategies to combat stigma and social
exclusion connected with the epiderfitall these documents insist on the respect of human

rights.

The Declaration of Commitment on HIV/AIDS developadational target to achieve by
2005 in terms of which national policies and sas need to be implemented to build and
strengthen governmental, family and community cHjgsc to provide a supportive
environment for orphans and girls and boys infecéed affected by HIV/AIDS. The
Declaration also aims to protect orphans and vabierchildren from all forms of abuse,
violence, exploitation, discrimination, traffickirand loss of inheritancé.Moreover, it aims
to develop and accelerate implementation of natistrategies for women’s empowerment,
promotion, protection and full enjoyment of all hamm rights and reduction of their
vulnerability to HIV/AIDS. Lastly, this declaratioprotects women through the elimination
of all forms of discrimination, including harmfutaditional and customary practices and
suggests that children orphaned and affected byAIDS need special assistanCe.

2.3 At the regional level

At the regional level, the African Charter on thigiiRs and Welfare of the Child has been
discussed based on the best interest on the di&lProtocol to the African Charter on
Human and Peoples’ Rights on the Rights of Womehfiica (African Women’s Rights
Protocol) has also been examined particularly diggrthe right to inherit property for

women and girls.

2 Declaration of the Commitment of HIV/AIDS skép://www.un.org/ga/aids/docs/aress262 (aifcessed on
21 August 2014).

3 See n 71 above Para 58.

" See n 71 above Para 65.

> See n 71 above Para 61.
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2.3.1 The African Charter on the Rights and Welfareof Children (ACRWC)

The African Charter on the Rights and Welfare & @hild is the first and the only regional
treaty on the rights of the child. It is also theshimportant instrument for children’s rights
within the AU human rights systéftbeing the only treaty body dealing with the rigbtshe

child and it has a complaints procedure. Like tHeCCthe ACRWC is a comprehensive
instrument that sets out rights and defines unalgpsinciples and norms for the status of

children!’

This document does not make provision for inhedéamights of children as mentioned
before. But as the CRC, it mentions the princigléhe best interest of the child. In the article
4(1) of the ACRWOC, it is said that

‘in all action concerning the child undertaken Imy g@erson or authority, the best interest of

the child shall be the primary consideratiéh.’

Furthermore, it requires that any custom, tradijtionltural or religious practice that is

inconsistent with the rights, duties and obligasiadontained in the ACRWC shall, to the
extent of such inconsistency, be discouragegiery child shall be entitled to the enjoyment
of the rights and freedom recognized and guarantettds Charter, irrespective of the child's
or his/her parents' or legal guardians’, race, ietlgnoup, colour, sex, language, religion,
political or other opinion, national and socialgin, fortune, birth or other statd$.

2.3.2 Protocol to the African Charter on Human andPeoples’ Rights on the Rights of
Women in Africa (The African Women’s Rights Protocad)

The Protocol to the African Charter on Human andpghRes’ Rights on the Rights of Women
in Africa also referred to as the Maputo Protoeoh legally binding multilateral supplement
to the African Charter on Human and Peoples’ Rightsvas adopted in July 2003 by the

8 Advancing children’s rights, A guide for civil sety organisation on how to engage with the African
committee of expert on the rights on welfare of¢héd.
http://www.actogether.mu/photo%5Cinfoutiles%5Cpdf¥88.pdf(accessed on 20 Augst 2014)

" ACRWC http://en.wikipedia.org/wiki/African_Charter_on_tHRights_and_Welfare_of the Childccessed
on 18 August 2014).

8 Article 4(1) of the ACRWC.

9 Article 1(3) of the ACRWC.

% Article 3 of the ACRWC.
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African Union Assembly of heads of state and gowent and entered into force on
November 2008! The DRC has ratified this protocol on 9 June 2698he law n° 06/015.
In Article 1(K) of the Maputo Protocol, it is statéhat:

Women” mean persons of female gender, including.gir
Therefore, female children have been taking intmant in this protocol.

In the Maputo Protocol the inheritance rights ofwem are mentioned in article 21 which

states that

(1) a widow shall have the right to an equitaliiars in the inheritance of the property
of her husband. A widow shall have the right tatowe to live in the matrimonial
house. In case of remarriage, she shall retasridpint if the house belongs to her or

she has inherited it.

(2) Women and men shall have the right to inharigquitable shares, their parents’

propertie$?

This article clearly aims to ensure that stateipsutiake steps to protect the rights of women

and particularly the girl-child to inherit their igats’ property.

The United Nations Convention on the Rights of@ld (1989) and the African Charter on
the Rights and Welfare of the Child of the Orgatmige for African Unity (1999) both
identified the role of the state in protecting dhén. Legally recognised national child
protection systems are a starting point and statesuld be encouraged to establish
mechanisms to ensure the protection of childrenpractice, effective child protection
requires compulsory training and clarity of respbitisy for personnel involved in
organisations working with children, complementeg @ set of policies and guidelines
relevant to their work. However, the interpretatminthe concept “the best interests of the
child” may be strongly affected by culture, suckuiss as child custody, female circumcision,
child marriage, arranged marriage, work, and edweatThis cannot trump other CRC
articles and allow for damaging traditional pragesor violent punishments.

8L F Viljoen ‘An introduction to the Protocol to tidrican Charter on Human and Peoples Rights onmitfes

of Women in Africa see on
http://law.wlu.edu/deptimages/Journal%200f%20CiBRIghts%20and%20Social%20Justice/Frans%20Viljo
en.pdf(accessed on 20 August 2014).

82 Article 21 of the African Women Protocol (the MapCharter).
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It is clear from the above that at an internaticswadl regional level, through binding legal
instruments and through soft law, there is recogmiof the importance of protecting the
inheritance rights of children infected with andeated by HIV and that states have binding

legal obligations to respect, protect and implentiease rights.

© University of Pretoria
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CHAPTER 3 PROTECTION OF THE INHERITANCE RIGHTS OF C HILDREN
LIVING WITH OR AFFECTED BY HIV AT THE NATIONAL LEVE L

3.1. The DRC'’s national law

3.1.1 Introduction

This chapter will discuss the law and practicetmetato the inheritance rights of children
living or affected by HIV in the DRC. At first, thichapter will analyze the laws on the
protection of inheritance rights of children livingith HIV and those affected nationally. It
will examine the Constitution, the Law on Child ftion®® the Family Cod&* and the law

on people living with HIV and those affect&lt will also examine both social and practical
considerations of children living with HIV and tleoaffected. The discussion will also focus

on what happens in practice regarding children.

It is important to note that in the DRC, there @& difference between children living with
HIV and those affected and children who are not Hbsitive and not affected with respect
to the constitution, the law of succession andl#wve on child protection. These laws are

applicable to any child without discriminati&h.

The DRC Constitutioff aims to reaffirm the commitment of the countrjhtonan rights and
fundamental freedoms as proclaimed by internatitagal instruments to which it is a party.
The country has incorporated these rights and émasdn the body of the Constituti8hAs
stated above, it must be emphasised that in thrarbley of laws in the DRC, international
law takes precedence over all national laws; thHeme#he constitution is the supreme law

then comes other national laws at the end.

3.1.2 The Constitution of the DRC, of 18 February @06

8 The Law n° 09/001 of 10 January 2009 on the ptiste®f children.

8 The law n° 87 — 010 of 01 August 1987 on familgeo

% The Law 08/001 of 14 July 2008 on the protectibthe rights of people living with HIV / AIDS arttiose
affected.

8 See the definition of the child (n 2, 3, 4, above)

87 The Constitution of the DRC, of 18 February 2006.

8 Exposé des motifs of the DRC’s constitution.
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The Constitution of the DRC recognises the impareaof children in Article 41. It begins by
resolving a doctrinal controversy regarding theirdébn of a child by clearly stating in
Article 41 (1) that “A minor child is a person oh® or the other gender, who has not yet
reached 18 years of aff&.Moreover, Article 41(3) states that the child fsight to enjoy
the protection of his family, of the society andloé state. Abandonment and mistreatment of
children is punishable by law in terms of artictg4). Importantly, article 41(6) imposes an
obligation on the state to ensure the protectioohdfiren in difficult situations. In addition,
article 41(7) makes any form of exploitation of wrrchildren punishable by law.

Finally, Article 122 (5) confirms that existing lasggulates to among things succession and
inheritance rights while 123(16) requires the gaweent to promulgate new laws to protect

specific vulnerable groups.

3.1.3 The Law n° 09/001 of 10 January 2009 on thegbection of children.

In the preamble to the law on the protection ofc¢hiéd reference is made to Article 123(16)
of the Constitution of the DRC as the basis uponclthis law on child protection is
founded. The preamble further highlights that dleitldin the DRC have a central place in
society and represent in a sense the renewal diuhmn being and life itself. It goes on to
emphasise that the DRC has chosen to make chilgbgti@n an important priority that
demands proactive action to particularly addressntimimum age of work and prohibition of
the worst forms of work under the ILO conventiod8 hnd 182 respectively.

The preamble further recognises that despite mdioyte many children are still being
mistreated, discriminated against, accused of witdh infected or affected by HIV or
trafficked.

More relevant to this study, it also highlightsttimaany children are also deprived of their
inheritance rights, health care and education hatlédven worse, many children live on the

street, are victims of social exclusion, econormmd aexual exploitation and some are also

8 Article 41 of the DRC'’s Constitution.
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recruited into armed groups. Within that contekis taw is meant to protect the child in a

comprehensive manngt.

The law begins in Article 2 with a definition ofelthild in general and then goes on to define
more specifically seven other categories of childrérticle 2(1) states that a child is any
person under the age of eighteen yedrKelevant to this study, the law also defines chitd

in difficult circumstances under Article 2(4), ahién in exceptional circumstances under
Article 2(5) and separated children under Artic[é)2

Chapter 2 of the law addresses social protectiahstnives to provide a legal framework in

order to safeguard the child’s interests.

In accordance with the CRC and Children’s Righis taw on child protection advocates for

the best interests of the child in Article 6(1),igrhstates that: The best interests of the child
shall be a primary concern in all decisions antbasttaken against him. This article goes on
to give a definition to the best interests of thelccin the sense that, by the child's best

interest, it means to safeguard and to focus owthé’s rights at any cost?

The child’s moral, emotional and physical needs, flimily environment and the various

aspects of the child’s situation are considereéttog>>

Article 62 lists specific categories of childrenathneed special protection and mentions
orphans in Article 62(12).

Furthermore and very relevant to this study, Ae8cl163 to 168 of the Law on Child
Protection protects the property of the child byiphing anyone who steals (Article 163),
destroys (Article 165), sells (Article 166), or eeahles (168) property that is known to
belong to a child with terms of imprisonment andioes® It also protects the child from
people who try to scam or mislead children gengratid particularly with respect to their

property (Article 167)

It is clear from the above that the law has vergrg intentions to protect children as can be
seen from the preamble and certain specific pronssiisted above. However in Article 62,

while it suggests that certain children need spgmatection it does not state specifically

% Preamble of the law on the DRC's child protection.
92 Article 6 ( 2) of the Law on the child protection.

9 Article 6 (3) of the Law on the Child protection.

% Article 103 of the Law on the child protection.
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who bears the obligation to protect children. Femthmore, the law does not address the
specific issue of the inheritance rights of chifdedthough it does regulate aspects relating to

the child’s property and did mention it in the prdde.

3.1.4 The Law n° 87 — 010 of 01 August 1987 on Cagse Family Code

Under the first book of the Civil Code, which wader repealed by the Family Code, the
acquisition of legal personality, which is the #@pito be a subject of rights and obligations,
requires the satisfaction of two condition : tolmn alive as the first condition and to be
viable as the second condition. Kifwabala adds say$ that being alive at birth for a human
being will not produce effect unless the born babyot affected by a malformation that
would condemn it to not survive or live at its hiff So, some would have thought that being
born viable meant therefore to be born with all tleeessary organs and be built enough to
live that is to say physiologically capable of suing.”® The consequence is that a child who
has contracted HIV at birth and who has lost histhether after birth is considered non-
viable. He/She would thus be deprived of his/herslof the inheritance, arguing that it is
useless for him/her to inherit since his/her deathld be inevitable. Fortunately, this way of

understanding the situation has been abandonduelyamily Code.

The legislator no longer considers viability as afethe conditions for obtaining legal
personality. There is only just the need to be ladinre and that is it. From this point of view,
a child living with HIV has the right not only tmherit, but also to get a share equal to the
share of all other co-heirs. This child should mofffer from any discrimination. As
mentioned earlier, the protection of the inheriaé the child excludes the viability as a

condition for a child to inherit.

In the DRC there are two ways to inherit: the nitaece by testament or will of the deceased
person (made by him or her) and the legal inherganhere there is no testament or will
(made by the lawy’ If the deceased did not leave a will, one is stthje the principles

stipulated in the Family Code when determining whe heirs are and how the property

% K TekilazayaCongolese Civil Law , people , disabilities, fan{2p08) Lubumbashi University Press 37.
% T Bernardpeople civil Law(2005) 9th edition, Litec, Paris 4.
7 Article 757 of the Family Code.
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should be shared among them. Moreover, even iflédoeased did leave a will, the Family
Code provides certain rules regarding what can @mhot be contained in the will. For
example a parent may not disinherit a ciiehd neither can that parent provide more for one
child than another as will be seen more fully bef@virhe Family Code includes the

categorization of heirs and the reserved shareHidren.

3.1.4.1 The categorization of heirs in the legal ireritance

Under the Congolese law, childf&hof the deceased born in wedlock and those bormbut
wedlock but in his or her lifetime, and the childriee or she adopted, form the first category
of heirs of the estat®: It should be noted that in the specific contexswécession, the term
child does not necessarily mean a minor child ktgrs to a person who is a biological or
adoptive child of a parent. The surviving spousghdrs and mothers, full or half siblings
form the second category of heirs of the est¥t®aternal uncles and aunts form the third
category of heirs of the estdf® This categorization of heirs aims at providing ajee
protection for the children who belong to the ficsitegory because they are the primary

beneficiaries of the estate.

3.1.4.2 The reserved share

Article 759 stipulates that three quarters of tHele estate subject to succession is reserved
for the first category being the children of theei@sed. Article 759 of the Family Code goes
further and lays down the rule that "sharing is eltny equal portions between them (co-

heirs) and by representation between their descenda

It is true that everyone has the right to decideigiher will on his/her acquired estates; but it
is equally true that this provision cannot chartgedhare that the legislator imposes to leave
to heirs. In the Congolese Law, Article 779 of tRamily Code provides that: "The

proportionate share to the heirs of the first catggannot be changed by the text of the will

% |t should be noted that legal doctrine in the DiRi@s suggest that a parent may disinherit a cHilol lnas or
has attempted to cause grave harm to the parerttie parents property.

% The family Code book IV on succession and libéyathe chapter Il on the general rules of thellega
succession.

191t should be noted that in the specific contexswdcession, the term child does not necessarily meaor

but everyone caught in its relationship with itsgua or adopter.
101 Article 758(1) of the Family code.
192 Article 758(2) of the Family code.
103 Article 758(3) of the Family code.
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of the deceased established in favour of the loéitise other categories or other universal or
particular legatees.” The reserved share is aamedtal element of the succession and
inheritance right and it is an instrument of egyalietween the heirs and ensures equality
between co-heirf* So, legally the heirs of the first categRreceive the three quarters of

the whole estate subject to successfén.

In summary, according to the Family Code, a chiltbvihas just been conceived, or a child
who is infected by HIV is entitled to the samerghaf inheritance as the eldest heir, even if
the latter is married and has therefore more respiity and perhaps more people to take
care off. Moreover, children who belong to thestficategory of heirs and have a reserved
share of three quarters of the estate which cammaidjusted even in a will. It can therefore
be concluded that the Family Code offers strondegtamn to children in general, and while

not specifically mentioned, to children living with affected by HIV as well.

3.1.5 The Law 08/001 of 14 July 2008 on the protémh of the rights of people living with
HIV / AIDS and those affected.

The Law 08/001 of 14 July 2008 on the protectiontld rights of people living with
HIV/AIDS (HIV Law) and those affected aims to sainflamental principles on the
protection of the rights of people living with Hishd those affectetf’ In Article 2(4) this
law defines a child in exactly the same terms adldlv on child protection analysed above.
Moreover, in Article 2(6) of the HIV Law, streetildren are mentioned as a particular
vulnerable group. Apart from this, there is no $fiemention of children and further there is
no specific discussion in this HIV Law on the inteamce rights of children living with or
affected by HIV.

However, children living with or affected by HIVenrlso covered by the general and specific

protections offered under this law because of thHWV status. This protection has three

104 Katshung (see n 27 above) 69.

195 Which is the category of the children.

196 Article 759 of the Family Code.

197" Article 1 of the Law on the protection of thehig of people living with HIV/AIDS and those afted.
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major principles: the fight against all forms dfystatization'“® the fight against all forms of

discrimination and the rule of confidentiality.

3.1.5.1 The fight against all forms of stigmatizatin

Stigmatization is an act or any behaviour thatridtéo discredit, scorn or ridicule a person
living with HIV / AIDS, his sexual partners, reladis, children or parents because of his/her
proven or suspected HIV stattfs.The DRC's law on the protection of the rights ebple
living with HIV/AIDS and those affected repeats pwend over again the principle of non-
stigmatization of people living with HIV/AIDS andase affected in health care settifts,

in educational environment! in the workplacé?in religious circles® etc. It can be argued
that this principle includes non-stigmatisationcbildren living with or affected by HIV in
the family context and particularly labelling theand suggesting that they will die anyway
and so they should not be entitled to inherit thairent’s property.

3.1.5.2 The fight against all forms of discriminain

The law on the protection of the rights of peopleing with HIV/AIDS defines
discrimination as any distinction, any restriction any exclusion of a person living with
HIV/AIDS, his sexual partners, his children or awfyhis parents because of his/her real or
perceived HIV status** Consequently, children living with or affected BV should not be
discriminated in law or in practice due to theialrer perceived HIV status and the state has
an obligation to protect the child from such disgriation under this law and the other laws
discussed above, particularly with respect to emfgr their right to inherit equal shares of

their parent’s estate based on them falling withanfirst category of heirs.

198 Article 4 of the law on the protection of the rigtof people living with HIV and those affected.
199 Article 3 of the Law on the protection of the righf people living with HIV and those affected.

10 Article 10 of the Law on the protection of the riglof people living with HIV and those affected.
M1 Article 15 for cases where the child could be Hidsjpive.

12 Article 20 of the Law on the protection of the riglof people living with HIV and those affected.
113 Article 31 of the Law on the protection of the riglof people living with HIV and those affected.
14 See n 108 above
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3.1.5.3 The privacy rule

People living with HIV / AIDS including children ka the right to have the confidentiality of
their status preserved. This is clear from Articlgsand 39 of the HIV Law. It should be
noted that the need for confidentiality is also ggoed by Article 43 which provides for
criminal sanctions for unlawful breach of confidahty. The state’s obligation to enforce
this provision will deter people from breaching thevision and it could thereby protect
children living with or affected by HIV from stigmaliscrimination and the consequent

property grabbing.

3.2. DRC'’s social and practical consideration of dkldren living with HIV and those
affected

The reality on the ground differs a great deal fribim legal framework described above. It
should be noted that many laws are imported andotimecessarily derive from the practices
and customs of the people they claim to govétThe consequence of this rupture or the
distance between the practices and the law is ithatiactice there seems to be two parallel
rights in perpetual competition and this can cdaseily quarrels. There is a contradiction

between practice and law.

On the ground, the rights of children, especidilyse of the surviving spouse, are contested
by the family members of the deceased. The aumtsiade justify their attitudes by their big
role in the education, the marriage, the develogrétheir nieces and nephews, but these
sacrifices do not give them all the rights thatytibim, particularly the right to the child’'s
share of the inheritance. However, in practice mainghem consider themselves entitled to
the share of inheritance of their nieces and nephEHowever, this material and even
moral support from uncles and aunts should notdmsidered as an investment, so that they,
in the due time, can claim a right to benefit framinheritance. The wish of the legislator is

to protect children and the surviving spouse fraia type of practice.

15 MJ Sefuthe trial. For a lucid and careful reading of a avease(2011) the Baobab 1.
116\/D Weile Customary law and its evolution in the Negro-Africcieties(1969) edition ENDA 59.
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According to some point of views, AIDS is a disefrsen sexual permissiveneSs. Taking
into consideration this point of view, it complstelles out the possibility of contracting the
virus through other means such as blood transfusmhthe mother to child transmission at
birth. People living with HIV and those affectede alonsidered as promiscuous going from
women to women or from men to men and they end aypng the heavy price for their
immoral trade Children born to parents who are HIV positive aoasequently considered
the result of an immoral union. Relatives who stgjse the HIV positive parents in this
manner are also likely to stigmatise the childremnbof such parents and therefore they
might not be willing to protect the child’s propgeftom grabbing by other relatives and in

fact decide to themselves grab the child’s inhedéa

Many agree with Segatagara who stresses that extpeowerty is both a cause and
consequence of AIDS in Africa. Poverty leads pafttidy many people to high vulnerability.
Indeed, because of their social and financial 8taa, some poor people are often pushed to
engage in sexual behaviours that have a high fislmtracting HIV. This is the case of sex
work. Some women would even state that they wotddep to live with AIDS rather than to
live with hunger:*® It obviously follows from this conception that thights of people living
with HIV and those affected by may be threatendte impact of this poverty affects many
dimensions, including the levels of education obgle living with HIV and the succession
planning for their children. It is found in praaithat more wealthy and educated people in
the DRC have wills and plan for the successiorhefrtproperty. In addition children from
wealthy families can afford the services of lawyergrotect their rights to inherit under the
law. However poor people often do not leave wiltelado not plan for their children.
Children born within a poor family cannot affordvgers to assist them to enforce their right

to inherit under the Family Code as discussedezarli

Furthermore, although the Family Code specifietagecategories of heirs and even reserves
three quarters of the estate for the children efdbceased, in practice it is often observed
that the older people in families, principally theen, attempt to automatically replace the

deceased father and take over the estate thuwihgptfie children of their inheritance

173 Ccaldwell & P Quiggin ‘The Social Context of AIDS Sub-Saharan Africa’ (Le contexte social du Sida
Afrique subsaharienne) (1989) 15(2), Population @adelopment Review 185 — 234.

118 Segatagara ‘The economic and social impact ofMIES epidemic in Africa. A call for solidarity’ (207)
420 Congo-Africa 755.
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Although the HIV law offers protection from stignsation, discrimination and breach of
confidentiality, in practice, this law is often \@ed and instead people living with HIV in
general and children in particular are often subijec isolation, degrading insults and

discrimination.

Conclusion

In this chapter, the Constitution of the DRC, the lon the protection of the child, the Family
Code and the law on the protection of people livimith HIV and those affected were
examined. The chapter also compared the practiceh@rground in DRC with the legal

framework.

While the principles outlined in the Constitutioropide protection to vulnerable groups and
the law on the protection of the child and the H&W arise from these principles of the
Constitution, certain improvements are needed.ekample, while the law on the protection
of the child has very strong intentions to protewtdren and while Article 62 suggests that
certain children need special protection it doesstate specifically who bears the obligation
to protect children. Furthermore, the law doesauuiress the specific issue of the inheritance
rights of children although it does regulate aspeetating to the child’s property and did

mention it in the preamble.

The Family Code provides very strong rules for phetection of children in general and
consequently also for children living with or affed by HIV when it comes to their right to
inheritance. However, while the law is strong aadust, it does not match the practice and
concrete steps need to be taken to bridge the ghapebn the law and the reality on the

ground.
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CHAPTER 4 CONCLUSIONS AND RECOMMENDATIONS

4.1 Conclusions

The present study aimed to look at the situatiothefDRC’s obligation to protect, promote
and implement the inheritance rights of childresnly with or affected by HIV in the light of
the international, regional and national law. Téx®rcise was undertaken with a theoretical
and practical approach and has led to practicglqgeals at the international, regional and the

national levels for greater protection of childtemg with HIV.

Under international law, in all actions concerngtgldren, whether undertaken by public or
private social welfare institutions, courts of laagdministrative authorities or legislative
bodies, the best interests of the child must be paimary consideration. As was stated
earlier, this contrasts with the original prepamateorks and with the standard within the
African system which requires the best intereststlod child to be “the” primary

consideration.

Treaties and declaration considered women and renilds well as those infected with
HIV/AIDS vulnerable. By this status, they are suigel to stigmatization and social
isolation, violation of their rights and discrimiian, lack of access to education, health and
social services. From this understanding, the hungins at international level made an
appeal for the necessity of providing legal, ecomornd social protection to affected
children to ensure their access to education, mamme, shelter and health and social
services, as well as to make them feel securesiclatiing their HIV status and that of their
family members. This appeal implies the criticapliwations of proof of identity for children
affected by HIV/AIDS, as it relates to securing ageition as a person before the law,

safeguarding the protection of rights, in particiitainheritance.

Furthermore, under international law, DRC has tligation to respect, protect and
implement the inheritance rights of children liviogaffected by HIV. This requires the DRC
to promulgate laws, ensure that there are remediaable to these children, ensure that it
does not interfere in the child’s enjoyment of theghts and to offer the child effective

protection if his/her rights to inheritance havembe®iolated.
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This study concludes that the DRC has promulgatedral laws. However some of the laws
need to be amended to ensure that they fulfil thethat they state in the preamble. For
example the law on the protection of the child rseedstipulate more clearly who bears the

obligation to provide special protection to theldien in need of that special protection.”

If elsewhere people do not, generally speaking aediout the property of the deceased, it is
not the same in DRC where problems related to ssame and inheritance when properties
and buildings are involved clutter courts and tmials. Family members such as uncles get
involved under the umbrella of a customary law tisadlisregarded and finally the widows

are found in the streets and the orphans find teems without any resources, wandering in

cities running after loaves of bread.

At the regional level, from article 21(1) (2) ofettMaputo Protocol, the rights to inheritance
are provided. Women and men shall have the righinterit, in equitable shares, their
parents' properties. In addition, the African Ceadn the Rights and Welfare of the Child
provides that in all action concerning the childderitaken by any person or authority, the
best interest of the child shall be the primarysideration. Every child shall be entitled to
the enjoyment of the rights and freedom irrespectif/the child's or his/her parents' or legal
guardians, race, ethnic group, colour, sex, languaeligion, political or other opinion,

national and social origin, fortune, birth or otreatus, which arguably includes real or

perceived HIV status.

At the national level, all the discussed laws deatl the rights of the protection of children.
There were the Constitution, the Law on Child Retota, the Family Code, and the law for
the protection of people living with HIV and thoatected. From the Constitution, the child
is considered, with the moral, emotional and plalisiceeds of the child, the family
environment and the various aspects of his sitnatide facto, the child is entitled to
succession and inheritance. From the point of vaéwhe categorization of heirs, children
from wedlock or out of wedlock are entitled to se&sion or inheritance. The share among
the co-heirs is equal according to Family Code. ggaly, according to the Congolese
legislator, a child who has just been conceivedther child who is infected by HIV, is
entitled to the same share of inheritance as theseheir, even if the latter is married and has

therefore more responsibility and perhaps more lecoptake care off.

The reality on the ground differs. There is pairityterms of different laws to be adopted.

Two points arose from the discussion: (1) contridalicbetween practice and law, (2) HIV
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which is viewed as a disease of sexual permisssgriEhe consequence is in the sense that
in practice there seems to be two parallel rightparpetual competition and this can cause
family quarrels that ultimately lead to the viotatiof the right of inheritance of a child who

is living with or affected by HIV.

4.2 Recommendations

The present work intended to review documents o€ BRbligations to protect and promote
inheritance rights of children living with HIV ahé international, regional and national level.
However, practices regarding inheritance rights alestrated to be very far from respecting
those international instruments and laws in DRUs Blection of the final chapter is devoted
entirely to provide ways out or useful recommeratatithat will lead to a fruitful debate and
that may be of interest to the legislature lfe ferendasolutions. Since there is rupture or
distance between the practices and the law whictdgostify parallel rights in perpetual
competition and family quarrels, this study presehée following recommendations:

International Level

NGO’s, academics and other role players should @ateofor a general comment that
specifically provides guidance to state parties bmth the law and practice regarding
inheritance rights of children living with or affed by HIV. NGO'’s, government, medical
personnel and advocates or lawyers need to wodomsortium so that the existing norms
and standards adopted at the international leveleurthe CRC’s General Comment 3
regarding the rights of these children are knowd applied regarding inheritance and

succession.
Regional Level

Advocacy by academics, non-governmental organisatand other role players should be
undertaken to encourage the Committee of Experth@iRights and Welfare of the Child to
undertake a mission to DRC to among other thingkemeecommendations to the

government of the DRC on how it can improve itpoese regarding the inheritance rights
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of children in general, and particularly the inkemmice rights of children living with or
affected by HIV.

Domestic Level

As practices regarding inheritance rights demotestra be very far from respecting those
international instruments and laws in DRC, inteoral instruments and laws in DRC,

Government needs to made several recommendatidrese Tmust be the enforcement of
existing laws for cases of the right to the propartd inheritance, child welfare agencies and

children’s courts need to be established for egratiection of children under the law.

The DRC Government needs to undertake a programineseasitisation against
discrimination and stigmatization; counselling aupport of these children by: Providing
paralegal support and/or legal aid to children ahmat risk of having their inheritance rights
denied. A programme of supporting communities emtdy and support children who are not
connected with their land, who are not passed atomary knowledge and of educating
caregivers of vulnerable children about these ohilg right to inheritance, and their
obligations as caregivers. Supporting communiteegléntify and support children who are
not able to identify the property that they areitestt to under the inheritance laws and to
claim it. Supporting communities to identify andoport children who are not aware of the
relevant customary law and practice and the reteemil law relating to their inheritance
rights; educating caregivers of vulnerable childadout these children’s right to inheritance,
and their obligations as caregivers; enforcing thesting laws by creating effective

mechanisms to ensure that the Family Code relédingheritance is respected.

Non-governmental organisations, the bar assocwmtemd lawyers need to provide legal
advice and support to children in general and @alrly children living with or affected by
HIV on a pro bono basis.There is also a need tdwctrfurther research on the links between
children affected by HIV and AIDS and inheritangghts.
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