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ABSTRACT

The year 1994 marked the be gin ning of a new con sti tu tional era for Ma la -
wi ans in gen eral but, most im por tantly, for chil dren as the fu ture cus to di ans 
of the Ma lawi na tion. Those who were born in 1994 by in ter na tional stan -
dards be came adults in 2012 as the Con sti tu tion it self be came of age. Thus,
the year 2012 marked a sig nif i cant year for chil dren in Ma lawi as the age of
18 is in ter na tion ally re cog nised as the end of child hood. How ever, de spite
the Con sti tu tion at tain ing the age of 18, it of fers very lim ited pro tec tion to
chil dren as far as the def i ni tion of a child is con cerned as the only sec tion
pro vid ing for chil dren’s rights ap plies to per sons aged be low 16. Much as this 
po si tion falls far be low in ter na tional stan dards, it has re gret ta bly been rep li -
cated in the re form of child-re lated laws in Ma lawi wherein a child is
de fined as a per son be low the age of 16. Thus, chil dren aged be tween 16 and
17 can not ben e fit from the spe cial protections for chil dren her alded by the
new con sti tu tional era. As a re sult, al though we may talk of the Con sti tu tion 
be com ing of age in 2012, by Ma la wian stan dards it be came of age at 16, in
the year 2010. This ar ti cle un der scores the sig nif i cance of ex pand ing the def -
i ni tion of a child to in clude those aged be tween 16 and 18 years. It high lights
the need for the en hanced pro tec tion of chil dren by es tab lish ing min i mum
ages of child hood that are com pat i ble with in ter na tional, re gional a com -
par a tive do mes tic stan dards. In par tic u lar, Malawi should ex pand the
gen eral def i ni tion of a child to 18, as well as re vise and in crease the min i -
mum ages of mar riage and of crim i nal re spon si bil ity, both of which are
sig nif i cantly low rel a tive to in ter na tional, re gional and emerg ing 
comparative do mes tic stan dards.  
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I INTRODUCTION

All over the world, the le gal pro tec tion of chil dren is not an is sue that
states have to de bate about be cause there is a gen eral un der stand ing and ac -
cep tance that chil dren de serve spe cial care, at ten tion and pro tec tion. How
much le gal pro tec tion to give chil dren de pends on the con text in which chil -
dren live, and thus dif fers from state to state. This is where the in ter na tional
and re gional le gal frame works be come im por tant to guide states. Among the 
many is sues on which there are vari a tions amongst states is the le gal un der -
stand ing of a child when it co mes to dif fer ent as pects of life. The prob lem
be gins with the gen eral def i ni tion of a child and ex tends to the cate gori sa tion 
of min i mum ages of ca pac ity to do cer tain things or bear cer tain com pe ten -
cies, such as the min i mum ages of mar riage and of crim i nal re spon si bil ity. As 
Olowu states, the adop tion of the Con ven tion on the Rights of the Child
(‘CRC’)1 by the Gen eral As sem bly of the United Na tions (‘UN’) in 1989 ‘sig -
nalled the be gin ning of an era of con crete ef forts by na tions of the mod ern
world to give le gal rec og ni tion and pro tec tion to the rights of chil dren’.2 The
CRC ‘brought about a par a digm shift in how we think of chil dren and how
we treat [them]’.3 Within the Af ri can re gion, this le gal rec og ni tion of chil -
dren’s rights was fur ther en hanced by the adop tion in 1990 of the Af ri can
Char ter on the Rights and Wel fare of the Child (‘Af ri can Chil dren’s Char -
ter’)4 by the then Or gani sa tion of Af ri can Un ion (‘OAU’), which was later
su per seded by the Af ri can Un ion (‘AU’). The ob li ga tions im posed by both
the CRC and the Af ri can Chil dren’s Char ter on states par ties in clude to re -
cog nise the rights, free doms and du ties en shrined in these trea ties by, among 
other things, adopt ing leg is la tive and other mea sures to real ise these rights.5

The Af ri can Chil dren’s Char ter has been com mended for grant ing greater
pro tec tion to the rights of the child in some ar eas.6

In 1994, Ma lawi adopted a dem o cratic Con sti tu tion7 which, among its
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1 GA Res 44/25, an nex, 44 UN GAOR Supp (No 49) at 167, UN Doc A/44/49 (1989), en tered into
force on 2 Sep tem ber 1990.

2 D Olowu ‘Pro tect ing chil dren’s rights in Af rica: A cri tique of the Af ri can Char ter on the Rights
and Wel fare of the Child’ (2002) 10(2) In ter na tional Jour nal of Chil dren’s Rights 127.

3 BD Mezmur ‘The Af ri can Chil dren’s Char ter ver sus the UN Con ven tion on the Rights of the
Child: A zero-sum game?’ (2008) 23 SA Pub lic Law 1.

4 OAU Doc CAB/LEG/24.9/49 (1990), en tered into force on 29 No vem ber 1999.

5 Ar ti cle 1, ACRWC and art 4 of the CRC.

6 See, eg, UNICEF Innocenti Re search Cen tre ‘Law re form and im ple men ta tion of the Con ven -
tion on the Rights of the Child’ (2007) 17, avail able at www.unicef-irc.org/pub li ca tions/pdf/
law_re form_crc_imp.pdf (ac cessed 1 Jan u ary 2012).

7 Act No 20 of 1994.



strengths, con tained a Bill of Rights, a fea ture that was ab sent in the 1966
Con sti tu tion of Ma lawi. What is sig nif i cant about this Bill of Rights is not
just the fact that it brought about an era of rec og ni tion of hu man rights in
Ma lawi, but also that it re cog nises var i ous rights spe cific to chil dren. Thus, as 
a state party to both the CRC and the Af ri can Chil dren’s Char ter,8 in keep ing
with the gen eral ob li ga tions un der these two in stru ments, Ma lawi em braced
chil dren’s rights in sec tion 23 and other sec tions of the Con sti tu tion. In
2010, Ma lawi adopted the Child Care, Pro tec tion and Jus tice Act.9 This so -
lid i fied the rec og ni tion of the rights of Ma la wian chil dren who, prior to this
Act, were mainly reg u lated un der the Chil dren and Young Per sons Act of
196910 and sev eral other stat utes. As Chirwa and Kaime rightly note, the 1969
Act was ‘not an chored within a hu man rights based ap proach to child jus -
tice’.11 By con trast, the Child Care, Pro tec tion and Jus tice Act was founded
on the un der ly ing prin ci ple of the ‘best in ter ests of the child’, and con sti tutes 
the first stat ute to ex pressly em brace this prin ci ple in Ma lawi.12 This prin ci ple 
has now also been in cor po rated in sec tion 23 of the Con sti tu tion.13 

How ever, al though the Con sti tu tion spe cif i cally pro tects chil dren and
the Child Care, Pro tec tion and Jus tice Act is sup posed to be a sin gle bank for
mat ters re lated to chil dren, pro vid ing them le gal pro tec tion and for their
wel fare, there are some se ri ous gaps in both these in stru ments per tain ing to
the def i ni tion of a child. The def i ni tion of a child is one com plex as pect of
chil dren’s rights which de ter mines the cat e gory of per sons to whom cer tain
rights ap ply. This ar ti cle ex plores the is sue of child hood by look ing at the
gen eral def i ni tion of a child, the min i mum age of mar riage and the min i -
mum age of crim i nal re spon si bil ity un der Ma la wian laws in the light of
in ter na tional, re gional and emerg ing com par a tive do mes tic stan dards.14 
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8 Ma lawi rat i fied the CRC on 2 Jan u ary 1991 and the ACRWC on 10 Sep tem ber 1999, both with -
out any res er va tion.

9 Act No 22 of 2010.

10 Cap 26:03 of the Laws of Ma lawi.

11 DM Chirwa & T Kaime ‘Where are the miss ing pieces? Con struct ing a mo saic of the CRC and the 
Af ri can Chil dren’s Char ter in Ma lawi’s law and pol icy’ (2008) 2(1) Ma lawi Law Jour nal 85, 112.

12 This is also how the Bill was de scribed by oth ers. See A Stapleton ‘The state of ju ve nile jus tice in
Ma lawi’, CYC-On line, April 2000, avail able at http://www.cyc-net.org/cyc-on -
line/cycol-0400-ma lawi.html (ac cessed 20 No vem ber 2011); and  Chirwa & Kaime, as above,  85.

13 See Con sti tu tion (Amend ment) Act No 11 of 2010.

14 The min i mum ages of em ploy ment and re cruit ment into the army are not dis cussed be cause
both com ply with in ter na tional stan dards. The min i mum age of em ploy ment is 14 years. See sec
21(1) of the Em ploy ment Act No 6 of 2000 (even though this Act does not ap ply to do mes tic la -
bour). The min i mum age of re cruit ment into the army is 18. See sec 14 of the Army Act, Cap
12:01 of the Laws of Ma lawi. Ar ti cle 2(4) of the ILO Con ven tion 138, Min i mum Age Con ven -
tion, 1973, pre scribes 14 years as the min i mum age of em ploy ment for de vel op ing coun tries.



II GENERAL DEFINITION OF A CHILD

The Con sti tu tion does not pro vide a gen eral def i ni tion of a child. How -
ever, in sec tion 23(6), it stip u lates that for pur poses of that sec tion, a child is
a per son aged be low 16. This is not a gen eral def i ni tion of a child be cause it
per tains only to those rights listed un der sec tion 23. This sec tion pro vides
that chil dren are en ti tled to equal treat ment be fore the law and that the best
in ter ests shall be a pri mary con sid er ation in all de ci sions af fect ing them. It
fur ther pro vides that chil dren have a right to a name and na tion al ity, to
know and be raised by their par ents, and to be pro tected from eco nomic ex -
ploi ta tion or any work that is likely to be haz ard ous, harm ful to their health
or to in ter fere with their ed u ca tion. This sec tion has gen er ally been un der -
stood as pro vid ing a gen eral def i ni tion of a child, but this view is clearly not
cor rect. For pur poses of crim i nal jus tice, the Con sti tu tion re cog nises that
per sons aged be low 18 are en ti tled to treat ment con sis tent with the spe cial
needs of chil dren.15 Thus, there is no har mony within the Con sti tu tion it self
re gard ing who a child is. This is not en tirely prob lem atic, as chil dren may be
deemed au ton o mous enough to do cer tain things and de serv ing of pro tec -
tion in other ar eas. How ever, it is rea son able to ex pect the Con sti tu tion to
de fine the var i ous spe cific ages of child hood in a ra tio nal and co her ent
man ner.

The gen eral def i ni tion of a child in Ma lawi is to be found in sec tion 2 of
the Child Care, Pro tec tion and Jus tice Act, which pro vides that a child is ‘a
per son be low the age of six teen years’, and that the term ‘child’ shall, ‘if the
age of the per son is un known, in clude a per son who ap pears to be be low six -
teen years of age’. These pro vi sions do not res o nate with in ter na tional
stan dards and are also con trary to trends within Af rica, where 18 is the over -
arch ing age of a child in a ma jor ity of coun tries.16 In a na tion like Ma lawi,
where the birth reg is tra tion sys tem is in ef fec tive and, as a con se quence, a
large ma jor ity of chil dren are not reg is tered, merely pro vid ing that a ‘child
in cludes a per son who ap pears to be be low 16’ poses a se ri ous threat to the le -
gal pro tec tion of chil dren who may ap pear to be above 16 when in fact they
are not. The ‘ap pear ance’ test is not in line with in ter na tional stan dards,
which re quire that in the ab sence of doc u men ta tion re lat ing to age, the ben e -
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Ar ti cle 38 of the CRC pro hib its the in volve ment of chil dren aged be low 18 years in di rectly in
hos til i ties.

15 Sec tion 42(2)(g) of the Con sti tu tion, as amended by Act No 11 of 2010.

16 See Af ri can Child Pol icy Fo rum The Af ri can re port on child well-be ing (Addis Ababa: Af ri can
Child Pol icy Fo rum, 2013, forth com ing).



fit of doubt must weigh in fa vour of the per son claim ing to be a child.17 
In sec tion 2 of the re pealed Chil dren and Young Per sons Act, a child

was de fined as a per son be low the age of 14 and the ap pear ance test pre vailed
for pur poses of de ter min ing the age of a per son where ev i dence was lack ing.
It pro vided that a child was ‘a per son who, in the ab sence of le gal proof to the
con trary, is, in the opin ion of the court hav ing cog ni sance of the case in re la -
tion to such per son, un der the age of four teen years’. The same sec tion also
de fined a ‘young per son’ as ‘a per son who, in the ab sence of le gal proof to the 
con trary, is, in the opin ion of the court hav ing cog ni sance of the case in re la -
tion to such per son, four teen years of age or up wards and un der the age of
eigh teen years’. Fur ther more, it de fined a ‘ju ve nile’ as in clud ing a child and a 
young per son, which meant that a ju ve nile was a per son un der the age of 18
years. Due to the neg a tive con no ta tions as so ci ated with the term ‘ju ve nile’,
the ten dency now is to use the term ‘child’, es pe cially here in Af rica. Ar chaic
as the term may be, the fact that the Chil dren and Young Per sons Act had
these dif fer ent clas si fi ca tions of child hood – young per son and ju ve nile –
meant that it re cog nised spe cial protections for all per sons be low the age of
18, who by in ter na tional stan dards are re garded as chil dren. In com par i son,
un der the cur rent Child Care, Pro tec tion and Jus tice Act, a child is a per son
be low the age of 16, which is a step back ward from the po si tion ten a ble un -
der the Chil dren and Young Per son’s Act.

Ar ti cle 1 of the CRC de fines a child as ev ery hu man be ing be low the age
of 18 years ‘un less un der the law ap pli ca ble to the child, ma jor ity is at tained
ear lier’. Ar ti cle 2 of the Af ri can Chil dren’s Char ter de fines a child as ‘ev ery
hu man be ing be low the age of 18 years’. By ac knowl edg ing that the du ra tion
of child hood is viewed dif fer ently in dif fer ent le gal sys tems, the CRC al lows
states to de ter mine a lower up per cut-off point for child hood whereas the
Af ri can Chil dren’s Char ter sets a uni form age at which child hood ends,
thereby en sur ing that young peo ple en joy fa vour able pro vi sions in coun tries 
where adult hood is at tained ear lier.18 Since the Af ri can Chil dren’s Char ter
sets a uni form age with out any qual i fi ca tion, an Af ri can coun try that is party
to both trea ties is obliged to adopt a higher stan dard set by ei ther treaty.19

Thus, Ma lawi is obliged to adopt the gen eral def i ni tion con tained in ar ti cle 2
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17 See The Munyonyo Dec la ra tion on Jus tice for Chil dren in Af rica, adopted at the Global Con fer -
ence on Child Jus tice in Af rica, 7–8 No vem ber 2011, in Kampala, Uganda, avail able at
www.kamplaconference.info (ac cessed 1 June 2012).

18 DM Chirwa ‘The mer its and de mer its of the Af ri can Char ter on the Rights and Wel fare of the
Child’ (2002) 10(2) In ter na tional Jour nal of Chil dren’s Rights 157, 158; Olowu, above note 2, 127,
130.

19 As above.



of the Af ri can Chil dren’s Char ter. This does not mean that the gen eral def i -
ni tion of child hood must ap ply to all as pects of life. Chil dren’s rights
re cog nise the au ton omy of the child, which im plies the ca pac ity of the child
to de cide for him self or her self and to par tic i pate in de ci sions and mat ters af -
fect ing him or her. In set ting spe cific min i mum ages of ca pac ity, an
ap pro pri ate bal ance has to be struck be tween en sur ing and re spect ing the
child’s au ton omy, and pro vid ing pro tec tion to the child.

In 2006, the Ma lawi Law Com mis sion, in its dis cus sion pa per, sub mit -
ted that the Con sti tu tion does not pro vide a gen eral def i ni tion of a child and, 
hence, it pro posed that Ma lawi should adopt, in line with in ter na tional stan -
dards, 18 years as the end of child hood.20 In its re port on the re view of the
Chil dren and Young Per son’s Act, the Ma lawi Law Com mis sion re it er ated
this rec om men da tion.21 How ever, in the sub se quent con sul ta tions on and
con sid er ations of these rec om men da tions, the age of 16 was adopted. It is
not clear why Ma lawi opted for this def i ni tion but a pre lim i nary in quiry sug -
gests that two fac tors played an in flu en tial part. The first is that sec tion 23(6)
of the Con sti tu tion uses that age pre scrip tion, al beit for pur poses of the
rights of chil dren en shrined in sec tion 23. The sec ond fac tor has to do with
par al lel dis cus sions that were go ing on in Par lia ment seek ing to set the min i -
mum age of mar riage at 16 (dis cussed in greater de tail later). 

At the age of 18, peo ple are usu ally more ma ture both men tally and
phys i cally to han dle the com plex i ties of life. It is an age where the evolv ing
ca pac i ties of chil dren are said to have de vel oped. That is why in most coun -
tries, Ma lawi in clu sive, the vot ing age is also set at 18.22 It does not make sense 
to say child hood ends at 16 but only adults from the age of 18 have the ca pac -
ity, for ex am ple, to vote in na tional elec tions23 or get a driv ing licence.24

Where then are those aged be tween 16 and 18 years placed? There is no le gal
rec og ni tion of them as adults for pur poses of per form ing ac tiv i ties pre -
scribed for adult cit i zens, yet these per sons do not qual ify as chil dren. This
la cuna cre ates a two-year em bargo where one is re cog nised nei ther as a child
nor as an adult. Thus, the Con sti tu tion is de fi cient in that it de fines a ‘child’
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20 Ma lawi Law Com mis sion ‘Hu man rights un der the Con sti tu tion of the Re pub lic of Ma lawi’
(2006) 16–17, avail able at www.lawcom.mw/docs/discussion_paper1_human_rights.pdf  (ac -
cessed 11 May 2012).

21 Ma lawi Law Com mis sion Re port on the re view of the Chil dren and Young Per son’s Act (2005).

22 See sec 77(2)(b) of the Ma lawi Con sti tu tion and sec 15 of the Par lia men tary and Pres i den tial
Elec tions Act No 31 of 1993 (Cap 2:01 of the Laws of Ma lawi).

23 As above.

24 Sec tion 21(1)(II) of the Road Traf fic Act No 26 of 1996 (Cap 69:01 of the Laws of Ma lawi).



for very lim ited pur poses and re stric tively.25

III MINIMUM AGE OF MARRIAGE

A The position in Malawi

The min i mum age of mar riage is the age be low which a per son may not
be al lowed to en ter into mar riage. In Ma lawi, the Con sti tu tion and the Mar -
riage Act,26 both of which al low for per sons aged be low 18 to marry with
pa ren tal con sent, pro vide for the min i mum age of mar riage. Sec tion 19 of
the Mar riage Act, as amended by Act No 29 of 1997, pro vides:  

If ei ther party to an in tended mar riage, not be ing a wid ower, widow or di vorced
per son, is not over eigh teen years of age, the writ ten con sent of the fa ther or
mother, or if both be dead or of un sound mind or ab sent from Ma lawi, of the
guard ian of such party, must be pro duced an nexed to such af fi da vit as afore said,
be fore a licence can be granted or a cer tif i cate is sued.

How ever, the Ma lawi Law Com mis sion pro posed 18 years as the min i -
mum age of mar riage in its re port on the re view of mar riage and di vorce laws 
in Ma lawi.27 This pro posal was in cluded in sec tion 15 of the Mar riage, Di -
vorce and Fam ily Re la tions Bill (‘Mar riage Bill’).28 The pro posal deals away
with the pro vi sion for per sons aged be low 18 to marry with pa ren tal con sent. 
While this is a com mend able de vel op ment, it is worth not ing that un less sec -
tion 22 of the Con sti tu tion is amended to re flect this de vel op ment, the
Mar riage Bill will have no ef fect.29

Sec tion 22(6) of the Con sti tu tion pro vides that per sons aged 18 years
and above can not be pre vented from en ter ing into a mar riage. Sec tion 22(7)
of the Con sti tu tion states that per sons aged be tween 15 and 18 years can
marry pro vided that they ob tain pa ren tal con sent. How ever, the state is ob li -
gated ac tively to dis cour age mar riages be tween or with chil dren aged be low
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25 DM Chirwa ‘Har mo ni sa tion of na tional and in ter na tional laws to pro tect chil dren’s rights: The
Ma lawi re port’ (2006), un pub lished pa per pre pared for the Af ri can Child Pol icy Fo rum, 16.

26 Act No 3 of 1902 (Cap 25:01 of the Laws of Ma lawi). Be fore the 1997 amend ment, only those
aged 21 and above were al lowed to marry with out pa ren tal con sent.

27 Ma lawi Law Com mis sion Re port on the re view of mar riage and di vorce laws in Ma lawi (2006) 25,
36.

28 As above, 110.

29 Sec tion 5 of the Con sti tu tion pro vides that any law or pro vi sion that is in con sis tent with the pro -
vi sions of the Con sti tu tion shall be in valid to the ex tent of such in con sis tency.



15 years.30 Sec tion 22 pres ents prob lems, as it is open to var ied in ter pre ta -
tions. The Ma lawi gov ern ment ac knowl edges that the Con sti tu tion is
un clear on the min i mum age of mar riage.31 Based on this sec tion, to some
the min i mum age of mar riage is 18 years32 or 15 years,33  and to oth ers there is
no min i mum age of mar riage in Ma lawi.34 

How ever, it is ar gued that the min i mum age of mar riage in Ma lawi is 15
years be cause, pur su ant to sec tion 22(7) of the Con sti tu tion, a 15-year old
boy or girl can get mar ried with pa ren tal con sent whereas sec tion 22(6)
merely es tab lishes that upon at tain ing the age of 18, the re quire ment for pa -
ren tal con sent falls out. Sec tion 22(8), which pro vides that ‘the State shall
ac tively dis cour age mar riage be tween per sons where ei ther of them is un der
the age of fif teen years’, can not be con strued to mean that there is no min i -
mum age of mar riage in Ma lawi be cause, as al ready sub mit ted by Chirwa, 
‘such a con struc tion would not be in keep ing with sec tion 22 as a whole, and
par tic u larly the right of chil dren in sec tion 23 to be pro tected from eco nomic 
ex ploi ta tion or any treat ment that is (likely) to be haz ard ous; in ter fere with
their ed u ca tion; or be harm ful to their health or phys i cal, men tal, spir i tual or 
so cial de vel op ment’.35 Thus, as Chirwa fur ther sub mits, the cu mu la tive ef fect 
of sec tions 22 and 23 is that ‘chil dren un der 15 years of age are un able to
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30 Sec tion 22(8) of the Con sti tu tion.

31 Com mit tee on the Rights of the Child ‘Con sid er ation of re ports sub mit ted by states par ties un -
der Ar ti cle 44 of the Con ven tion: Ini tial pe ri odic state party re ports due in 1998: Ma lawi’,
CRC/C/MWI/2, 17 July 2008, para 12.

32 See, eg, L Mwambene The im pact of the Bill of Rights on Af ri can cus tom ary fam ily laws: A study of
the rights of women in Ma lawi with some ref er ence to de vel op ments in South Af rica (LLD the sis:
Uni ver sity of the West ern Cape, 2008) 176; Com mit tee on the Rights of the Child ‘Con sid er ation 
of re ports sub mit ted by states par ties un der Ar ti cle 44 of the Con ven tion: Ini tial state party re -
port due in 1993: Ma lawi’, CRC/C/8/Add.43, 26 June 2001, para 64, wherein Ma lawi re ported
that the Con sti tu tion pro vides that the min i mum le gal age of mar riage is 18 years for all per sons
(even though in para 66, the re port sub mit ted that the law does not ex pressly pro hibit mar riages
of per sons be low the age of 15 years).

33 Para 62, Ma lawi’s Draft Re port of the Work ing Group on the Uni ver sal Pe ri odic Re view, Hu man 
Rights Coun cil, A/HRC/WG.6/9/L.2, 5 No vem ber 2010. The re port avers that any one could
marry at the age of 15 with the con sent of his or her par ents based on the con sti tu tional pro vi -
sion. Thus, the Ma lawi gov ern ment in its sub mis sion to the Hu man Rights Coun cil adopts 15 as
the min i mum age of mar riage.

34 World Vi sion In ter na tional, in its re port sub mit ted to the first Uni ver sal Pe ri odic Re view, in di -
cated in para 27 that the Ma lawi does not have a min i mum age of mar riage and that the state was
only obliged to dis cour age rather than for bid child mar riages. See ex tracts from the ‘Na tional Re -
port’, the ‘Com pi la tion of UN In for ma tion’ and the ‘Sum mary of Stake holder’s In for ma tion’,
avail able at http://www.crin.org/resources/infoDetail.asp?ID=23512  (ac cessed 9 March 2011).

35 DM Chirwa ‘A full loaf is better than half: The con sti tu tional pro tec tion of eco nomic, so cial and
cul tural rights in Ma lawi’ (2005) 49(2) Jour nal of Af ri can Law 207, 215.



marry whether with or with out their par ents’ con sent’.36 The Ma lawi gov ern -
ment also re cog nises that, con sti tu tion ally, 15 years is the min i mum age of
mar riage as in di cated in its 2007 re port to the UN Com mit tee on the Rights
of the Child (‘CCR Com mit tee’) wherein the gov ern ment sub mit ted that it
was con sid er ing a Mar riage, Di vorce and Fam ily Re la tions Bill which sought
to raise the min i mum age of mar riage to 18 years, as sug gested by the con sti -
tu tional re view pro cess which rec om mended the min i mum age of mar riage
with con sent to be raised to 18 years and the min i mum age of mar riage with -
out pa ren tal con sent to 21 years.37 

Or di narily, the Con sti tu tion, as the fun da men tal law of the land, should 
pro vide stron ger pro tec tion. Thus, sev eral calls have been made to in crease
the min i mum age of mar riage, the re sult of which was that, in 2008, the then
Pres i dent of Ma lawi, Dr Bingu wa Mutharika, sought to raise it to 16 years
via Con sti tu tional Amend ment Bill No 13 of 2009. The amend ment did not
go through due to stiff op po si tion from civil so ci ety who claimed that 16
years was still too low an age for chil dren to get mar ried. Al though Par lia -
ment had al ready passed the Bill, the Pres i dent act ing un der pub lic pres sure
re fused to as sent to it and re ferred it back to Par lia ment. At the time of writ -
ing, no fur ther ac tion had been taken on this Bill. 

The Child Care, Pro tec tion and Jus tice Act does not stip u late a min i -
mum age of mar riage. Sec tion 81 of the Act merely pro vides that no per son
shall force a child into a mar riage or cause a child to be be trothed, the con tra -
ven tion of which at tracts im pris on ment of up to 10 years un der sec tion 83 of
the Act. Thus, there are crim i nal sanc tions for be troth ing or forc ing a child
to marry. Re lated to the min i mum age of mar riage is the is sue of sex ual con -
sent. Sec tion 160A of the re cently en acted Pe nal Code (Amend ment) Act38

also states that a ‘child’ means a child un der the age of 16 years. Sec tion
160B(1) of the same Act pro vides that ‘any per son who en gages or in dulges
in sex ual ac tiv ity with a child shall be guilty of an of fence and shall be li a ble to 
im pris on ment for four teen years’.39 Thus, by im pli ca tion, the min i mum age
of sex ual con sent is 16. This does not tally with the min i mum age of mar riage 
cur rently ten a ble un der the Con sti tu tion, namely 15. Nor mally, the min i -
mum age of sex ual con sent ought not to be higher than the min i mum age of
mar riage; oth er wise, the mar riage will not be con sum mated un til the min i -
mum age of sex ual con sent is reached, which is im prac ti cal to po lice. 
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36 As above.

37 Com mit tee on the Rights of the Child, above note 31, para 88.

38 Act No 1 of 2011.

39 The Pe nal Code (Amend ment) Act No 1 of 2011, came into force on 28 Jan u ary 2011.



While Ma lawi should be com mended for hav ing a uni form min i mum
age of mar riage for both girls and boys, which is not the case in some Af ri can
coun tries,40 the fact that such age is lower than that of sex ual con sent re mains 
a con cern. Fur ther more, ‘by al low ing per sons aged be tween 15 and 18 to en -
ter into mar riage with the con sent of their par ents, the Ma lawi Con sti tu tion
fails to cat e gor i cally pro hibit child mar riage’.41 Child mar riage is a harm ful
prac tice that is pro hib ited by in ter na tional and re gional stan dards which peg
the min i mum age of mar riage at 18.42 

B International, regional and domestic approaches

The Af ri can re gion has been in stru men tal in pi o neer ing a high min i -
mum age of mar riage of 18. The Af ri can Chil dren’s Char ter, which de fines a
child as a per son aged be low 18 years,43 was the first treaty to peg the min i -
mum age of mar riage at 18 in its ar ti cle 21(2).44 Sim i larly, ar ti cle 6 of the
Pro to col to the Af ri can Char ter on Hu man and Peo ple’s Rights on the Rights 
of Women in Af rica (‘Af ri can Women’s Pro to col’)45 sets the min i mum age of 
mar riage for women at 18 years and pro hib its harm ful prac tices.46 The SADC 
Pro to col on Gen der and De vel op ment47 de fines a child in ar ti cle 1(2) as a
per son aged be low 18, and in ar ti cle 8(2) sets the min i mum age of mar riage
at 18.

Within the UN sys tem, there has been a long his tory of stan dards for
pro tect ing chil dren from early or forced mar riages. The CRC, which also
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40 See, eg, in Tan za nia, sec 13(1) of the Law of Mar riage No 5 of 1971 sets the min i mum age of mar -
riage at 18 years for boys and 15 years for girls; in Mali, sec 282 of the Code of Per sons and the
Fam ily 2011 sets the min i mum age of mar riage at 18 years for men and 16 years for women.

41 Mwambene, above note 32, 177.

42 Para graph 49, Vi enna Dec la ra tion and Pro gram of Ac tion, adopted by the World Con fer ence on
Hu man Rights (1993), A/CONF.157/23, urges states to re peal ex ist ing laws and reg u la tions and
to re move cus toms and prac tices which dis crim i nate against and cause harm to the girl child.

43 Ar ti cle 2 of the Af ri can Chil dren’s Char ter.

44 It pro vides: 

‘(1) States Par ties to the pres ent Char ter shall take all ap pro pri ate mea sures to elim i nate harm ful
so cial and cul tural prac tices af fect ing the wel fare, dig nity, nor mal growth and de vel op ment of
the child and in par tic u lar:

(a) those cus toms and prac tices prej u di cial to the health or life of the child; and

(b) those cus toms and prac tices dis crim i na tory to the child on the grounds of sex or other sta tus.’

45 Adopted by the 2nd Or di nary Ses sion of the As sem bly of the Un ion, Maputo, CAB/LEG/66.6, 13
Sep tem ber 2000; re printed in (2001) 1 Af ri can Hu man Rights Law Jour nal 40, en tered into force 25 
No vem ber 2005.

46 Ar ti cles 6(b) and 5 re spec tively.

47 Avail able at http://www.sadc.int/files/8713/5292/8364/Pro to col_on_Gen der_and_De vel op -
ment_2008.pdf (ac cessed 15 July 2011).



de fines a child as a per son aged be low 18,48 does not ex pressly pro hibit child
mar riages but pro tects the child from abuse, ex ploi ta tion and harm, among
other things.49 This can be con strued to pre clude states par ties from per mit -
ting or giv ing va lid ity to mar riages be tween or with per sons who have not
at tained ma jor ity.50 

Ar ti cle 16(1) of the Uni ver sal Dec la ra tion on Hu man Rights
(‘UDHR’)51 pro vides: ‘Men and women of full age, with out any lim i ta tion
due to race, na tion al ity or re li gion, have the right to marry and to found a
fam ily. They are en ti tled to equal rights as to mar riage, dur ing mar riage and
at its dis so lu tion’.52 The 1956 Sup ple men tary Con ven tion on the Ab o li tion of 
Slav ery, the Slave Trade, and In sti tu tions and Prac tices Sim i lar to Slav ery53

calls upon states to set a min i mum age of mar riage.54 The UN Con ven tion of
Con sent to Mar riage, Min i mum Age of Mar riage and Reg is tra tion of Mar -
riages55 does not set a min i mum age of mar riage but re quires that states
should do so.56 Like wise, the UN Con ven tion on the Elim i na tion of All
Forms of Dis crim i na tion against Women (‘CEDAW’)57 does not spec ify the
min i mum age of mar riage. It, too, re quires states to take all nec es sary ac tion,
in clud ing leg is la tion, to spec ify the min i mum age for mar riage.58 How ever,
in its Gen eral Rec om men da tion No 21 on equal ity in mar riage and fam ily
re la tions, the CEDAW Com mit tee pre scribed 18 as the min i mum age of
mar riage.59  

Mar ry ing be fore the le gally pre scribed age bears dif fer ent con se quences
in Af rica. In some coun tries, such ac tion con sti tutes a crim i nal of fence.60 In
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48 Ar ti cle 1 of the CRC.

49 See art 19.

50 See para 36 of the Vi enna Dec la ra tion and Programme of Ac tion.

51 GA Res 217A (III), UN Doc A/810 at 71 (1948).

52 Ar ti cle 16(2) of the UDHR re quires that mar riage be en tered into only with the free and full con -
sent of the in tend ing spouses.

53 226 UNTS 3, en tered into force April 30, 1957.

54 Ar ti cle 2.

55 521 UNTS 231, en tered into force 9 De cem ber 1964.

56 Ar ti cle 2.

57 GA Res 34/180, 34 UN GAOR Supp (No 46) at 193, UN Doc A/34/46, en tered into force 3 Sep -
tem ber 1981.

58 Ar ti cle 16(2). See also CEDAW Gen eral Rec om men da tion No 21, paras 36, 38, and 39.

59 Com mit tee on the Elim i na tion of Dis crim i na tion against Women, Gen eral Rec om men da tion 21 
‘Equal ity in mar riage and fam ily re la tions’, Thir teenth ses sion, 1992, UN Doc A/49/38 at 1
(1994), para 36.

60 For ex am ple, Bot swana, where sec 63 of the Chil dren’s Act 2009 makes it a crim i nal of fence to
marry a child which at tracts a fine of not less than P30 000 but not more than P50 000, or im pris -
on ment for a term of not less than seven years but not more than 10 years, or both.



oth ers, the mere ban or nul li fi ca tion of such mar riages suf fices.61 Yet in oth -
ers, the min i mum age of mar riage is pre scribed with out ex pressly
criminalising or ban ning it.62 Ma lawi has adopted the first ap proach. Sec tion
81 of the Child Care, Pro tec tion and Jus tice Act pro vides that no per son shall
force a child into mar riage or cause a child to be be trothed, the con tra ven -
tion of which at tracts im pris on ment of up to 10 years.63

Thirty-two Af ri can coun tries have adopted 18 years as the min i mum
age of mar riage for both girls and boys,64 and four Af ri can coun tries above
the age of 18 for both girls and boys.65 In Guinea Bissau, Ma lawi, Su dan and
Zam bia, the min i mum age of mar riage is be low 18 for both girls and boys.66

The min i mum age of mar riage is dis crim i na tory based on gen der and sex in
14 Af ri can coun tries, with the girl child hav ing a lower min i mum age of mar -
riage than boys do.67 Such kind of dif fer en ti a tion does not ac cord with the
Af ri can Chil dren’s Char ter, the CRC and other in ter na tional and re gional
in stru ments, which pro hibit dis crim i na tion on grounds of sex or gen der.
Such pro vi sions ought to be abol ished be cause they ‘as sume in cor rectly that
women have a dif fer ent rate of in tel lec tual de vel op ment from men or that
their stage of phys i cal and in tel lec tual de vel op ment at mar riage is im ma te -
rial’.68 Ma lawi has done well to adopt an ap proach that does not dif fer en ti ate
be tween girls and boys on the min i mum age of mar riage, the re main ing

108 (2012) MLJ VOL.6, ISSUE 1

61 For ex am ple, The Gam bia, where sec 24 of the Chil dren’s Act 2005 pro vides that ‘sub ject to the
pro vi sions of any ap pli ca ble per sonal law, no child is ca pa ble of con tract ing a valid mar riage and
a mar riage so con tracted is void able’.

62 For ex am ple, The Como ros, where sec 14 of Fam ily Code Act No 5 of 2005 pro vides that ‘a man
and woman who have not reached eigh teen (18) years of age can not con tract mar riage’.

63 Sec tion 83 of the Child Care, Pro tec tion and Jus tice Act.

64 These are An gola, Benin, Bot swana, Cape Verde, Cen tral Af ri can Re pub lic, Como ros, Dji bouti,
Egypt, Equa to rial Guinea, Eritrea, Ethi o pia, The Gam bia, Ghana, Guinea, Kenya, Li be ria, Mad a -
gas car, Mau ri ta nia, Mau ri tius, Mo rocco, Mo zam bique, Namibia, Ni ge ria, São Tomé and
Príncipe, Si erra Le one, So ma lia, South Af rica, South Su dan, Swa zi land, Togo, Tu ni sia and
Uganda. See Af ri can Child Pol icy Fo rum, above note 16.

65 Al ge ria, Libya, Le sotho, and Rwanda. See Af ri can Child Pol icy Fo rum, above note 16.

66 Su dan has the low est min i mum age of mar riage at 10 for boys or pu berty for girls as stip u lated in
secs 34 and 40 of the Per sonal Sta tus of Mus lim Mar riages Act 1991. For non-Mus lim mar riages,
the min i mum age of mar riage is 13 for girls and 15 for boys as per sec 10 of the Mar riage of
Non-Mus lims Act 1926.

67 Thus, in Cam er oon, the DRC, Ga bon, Niger, Sey chelles and Tan za nia, it is 15 for girls and 18 for
boys; in Sen e gal, Swa zi land and Zim ba bwe 16 for girls and 18 for boys; in Chad 17 for girls and 18 
for boys; in Burkina Faso 17 for girls and 20 for boys; in Congo Brazaville and Li be ria, 18 for girls
and 21 for boys.

68 Para 38, Vi enna Dec la ra tion and Programme of Ac tion. Also see In ter na tional Cen tre for Re -
search on Women ‘How to end child mar riage: Ac tion strat e gies for pre ven tion and pro tec tion’
(2007), avail able at http://www.icrw.org/files/pub li ca tions/How-to-End-Child-Mar riage-Ac -
tion-Strat e gies-for-Pre ven tion-and-Pro tec tion-Brief.pdf (ac cessed 30 No vem ber 2012).



con cern be ing that the min i mum age for both boys and girls is too low and
needs to be in creased.

C Importance of the minimum age of marriage

It is im por tant to have a high min i mum age of mar riage that is con sis -
tent with in ter na tional and re gional stan dards be cause such stan dards aim to 
pro tect chil dren from harm and en sure their best in ter ests, wel fare and de -
vel op ment. Mar riage in volves the as sump tion of im por tant re spon si bil i ties.
Hence, it should not be per mit ted be fore one has at tained full ma tu rity and
ca pac ity to act.69 Once a per son gets mar ried, he or she loses the priv i lege of
be ing treated as a child. When mi nors (per sons be low the age of 18) marry
and have chil dren, not only are their health and life threat ened, their in tel lec -
tual and phys i cal de vel op ment is en dan gered too. Not many are eco nomic
in de pend ent be fore the age of 18, and the lack of eco nomic re sources means
that the lives of both the par ties to the mar riage and their chil dren will most
likely be one of hard ship. If one party is an adult and the other a child, the de -
pend ence of the one on the other will most likely form a ba sis for abuse and
op pres sion. At the age of 18, the evolv ing ca pac i ties of both girls and boys are
said to be have ma tured gen er ally. By this age, chil dren will have com pleted
both pri mary and sec ond ary ed u ca tion. While per sons of this age may not be 
eco nom i cally au ton o mous, this serves not as an ar gu ment for abol ish ing or
low er ing the min i mum age of mar riage but rather for dis cour ag ing mar -
riages be tween young per sons un til they have ac quired ter tiary ed u ca tion or
vo ca tional skills. 

In most cases, gen der-based fac tors are strongly at play in child or early
mar riages in Af rica. Child mar riages are as so ci ated with early child birth,
which leads to high rates of in fant, and ma ter nal mor tal ity rates be cause,
phys i o log i cally, chil dren are not ready to give birth to fel low chil dren. Gen -
der fac tors con trib ut ing to girls get ting mar ried early in clude the lack of
ac cess to ed u ca tion, the de mand for girls la bour (es pe cially do mes tic la bour) 
and the pref er ence for male chil dren as the pil lar of fam i lies.70 

The is sue of child mar riage is dif fi cult to deal with be cause most mar -
riages are con tracted un der cus tom ary law where there is no pre scribed
min i mum age of mar riage; the only de ter min ing fac tor for ca pac ity be ing
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69 See paras 36 and 37, Vi enna Dec la ra tion and Programme of Ac tion.

70 S Tsegaye Child pov erty in Af rica: An over view (Addis Ababa: Af ri can Child Pol icy Fo rum, 2009)
72.



the at tain ment of pu berty.71 Cus tom ary mar riages are hardly reg is tered and
this prob lem makes it dif fi cult for au thor i ties to check the age of those who
are mar ry ing.72 It is there fore im por tant that the reg is tra tion of all forms of
mar riages, whether civil or cus tom ary, be pro moted and that the gov ern -
ment en forces the min i mum age of mar riage.73 

IV MINIMUM AGE OF CRIMINAL RESPONSIBILITY 

In his book en ti tled ‘Crim i nal law’, Colin Howard con tends that ‘no
civil ised so ci ety re gards chil dren as ac count able for their ac tions to the same
ex tent as adults’.74 Harper J of the Su preme Court of Vic to ria has also ex -
pressed this point thus: ‘… the wis dom of pro tect ing young chil dren against
the full rig our of the law is be yond ar gu ment. The dif fi culty lies in de ter min -
ing when and un der what cir cum stances should it be re moved.’75 Thus, the
min i mum age at which a child can not be held crim i nally re spon si ble re -
mains an im por tant as pect of child jus tice. In pre scrib ing a par tic u lar
min i mum age of crim i nal re spon si bil ity, states must con sider the evolv ing
ca pac i ties of a child. 

A The position in Malawi

The Con sti tu tion and the Child Care, Pro tec tion and Jus tice Act do not
pro vide for a min i mum age of crim i nal re spon si bil ity. In so far as crim i nal
jus tice is con cerned, how ever, sec tion 42(2)(g) of the Con sti tu tion re cog -
nises that per sons aged be low 18 are en ti tled to treat ment con sis tent with the
spe cial needs of chil dren.76 Sec tion 122 of the Child Care, Pro tec tion and Jus -
tice Act, which is the ap pli ca tion sec tion for Part IV of the Act, states that ‘the 
pro vi sions of this Part shall ap ply to the de ter mi na tion of age for the pur -
poses of crim i nal re spon si bil ity un der sec tion 14 of the Pe nal Code and for
pur poses of this Act’. Thus, the Act de fers to the Pe nal Code77 on the is sue of
the min i mum age of crim i nal re spon si bil ity, a po si tion that may be re garded
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71 S Poulter ‘Af ri can cus toms in an Eng lish set ting: Le gal and pol icy as pects of rec og ni tion’ (1988)
Jour nal of Af ri can Law 210.

72 Mwambene, above note 32, 182.

73 In line with para 39, Vi enna Dec la ra tion and Programme of Ac tion.

74 C Howard Crim i nal law 4th ed (Syd ney: Law Book Com pany, 1982) 343.

75 R (A Child) v Whitty (1993) A Crim R 462, Su preme Court of Vic to ria.

76 Sec tion 42 deals with the ar rest, de ten tion and fair trial. This sec tion was amended by the Con sti -
tu tion (Amend ment) Act No 11 of 2010.

77 Cap 7:01 of the Laws of Ma lawi.



as a set back in en sur ing ho lis tic con sol i da tion of laws on chil dren. Sec tion 14 
of the Pe nal Code, as amended by Pe nal Code (Amend ment) Act,78 pre -
scribes 10 years as the min i mum age of crim i nal re spon si bil ity, and cre ates a
rebuttable pre sump tion of crim i nal in ca pac ity for chil dren aged be tween 10
and 14 years. The Pe nal Code (Amend ment) Act was passed by Par lia ment
about 6 months af ter the Child Care, Pro tec tion and Jus tice Act was adopted, 
which means that in those six months, while child rights had al ready evolved
in many dif fer ent re spects, the old po si tion for min i mum age of crim i nal re -
spon si bil ity (seven years with a rebuttable pre sump tion of crim i nal
in ca pac ity be tween the ages of seven and 12) still ap plied.79 

B International, regional and domestic trends

Nei ther the CRC nor the Af ri can Chil dren’s Char ter rec om mends a
spe cific min i mum age of crim i nal re spon si bil ity for states. Ar ti cle 40(3) of
the CRC pro vides that ‘States Par ties shall seek to pro mote, among other
things, the es tab lish ment of a min i mum age be low which chil dren shall be
pre sumed not to have the ca pac ity to in fringe the pe nal law’. Ar ti cle 17(4) of
the Af ri can Chil dren’s Char ter pro vides that ‘there shall be a min i mum age
be low which chil dren shall be pre sumed not to have the ca pac ity to in fringe
the pe nal law’.  

Rule 4 of the UN Stan dard Min i mum Rules for the Ad min is tra tion of
Ju ve nile Jus tice (‘Beijing Rules’), adopted be fore the adop tion of the CRC
and the Af ri can Chil dren’s Char ter, rec om mended that the min i mum age of
crim i nal re spon si bil ity should not be fixed at too low an age level, bear ing in
mind the facts of emo tional, men tal and in tel lec tual ma tu rity.80 Al though
both the Af ri can Chil dren’s Char ter and the CRC do not pre scribe the ac tual
age by which the child must be pre sumed to have ca pac ity to com mit crim i -
nal of fences, Gen eral Com ment No 10 of the CRC Com mit tee rec om mends
12 as an ac cept able min i mum age of crim i nal re spon si bil ity and urges states
to set it as high as pos si ble.81 Ac cord ing to the Com mit tee, a min i mum age of
crim i nal re spon si bil ity be low the age of 12 years is not in ter na tion ally ac -
cept able.82 States par ties that have pre scribed lower min i mum ages of
crim i nal re spon si bil ity are urged to in crease it to 12 years as ‘the ab so lute

CHILDHOOD UNDER MALAWIAN LAWS 111

78 Above note 38.

79 See the old sec 14 of the Pe nal Code.

80 GA Res 40/33, UN GAOR, 40th Sess, Supp No 96, UN Doc A/RES/40/33, 29 No vem ber 1985.

81 CRC/C/GC/10, 9 Feb ru ary 2007.

82 As above, para 16.



min i mum age’ and to con tinue to in crease it to a higher age level. In this re -
gard, Gen eral Com ment 10 dis cour ages a sys tem of two min i mum ages as it
‘is of ten not only con fus ing but leaves much to the dis cre tion of the
court/judge and may re sult in dis crim i na tory prac tices’.83 Fur ther more, the
Com mit tee has urged the states par ties with higher min i mum ages not to
lower it to the age of 12, and emphasised that ‘a higher min i mum age of
crim i nal re spon si bil ity, for in stance 14 or 16 years of age, con trib utes to a ju -
ve nile jus tice sys tem which, in ac cor dance with ar ti cle 40(3)(b) of the CRC,
deals with chil dren in con flict with the law with out re sort ing to ju di cial pro -
ceed ings, pro vid ing that the child’s hu man rights and le gal safe guards are
fully re spected’.84

In its con clud ing ob ser va tions on Ma lawi’s state party re ports, the CRC
Com mit tee per sis tently criti cised Ma lawi’s min i mum age of crim i nal re -
spon si bil ity re flected in the Pe nal Code be fore the 2011 amend ment, ar gu ing 
that it was ‘too low’.85 The Pe nal Code Amend ment Act of 2011 is a wel come
re sponse to this crit i cism, al though by set ting the min i mum age at 10 years, it 
still falls short of in ter na tional stan dards. 

The stan dards de vel oped by the AU ex pect no less. Para graph O(d) of
the 1999 Prin ci ples and Guide lines on the Right to a Fair Trial and Le gal As -
sis tance in Af rica pro vides:

States shall es tab lish laws and pro ce dures which set a min i mum age be low which 
chil dren will be pre sumed not to have the ca pac ity to in fringe the crim i nal law.
The age of crim i nal re spon si bil ity should not be fixed be low 15 years of age. No
child be low the age of 15 shall be ar rested or de tained on al le ga tions of hav ing
com mit ted a crime.

Thus, ac cord ing to the Af ri can re gional frame work, 15 years is the rec -
om mended min i mum age of crim i nal re spon si bil ity. As a 1999 stan dard,
this was de vel oped way be fore the 2007 UN Com mit tee’s rec om men da tion
of 12 years in Gen eral Com ment No 10, al though the lat ter has been more
pub li cised than the for mer. The stan dards rec om mend by the AU and the
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83 As above, para 16.

84 As above, para 17.

85 Com mit tee on the Rights of the Child ‘Con sid er ation of re ports sub mit ted by states par ties un -
der ar ti cle 44 of the Con ven tion: Con clud ing ob ser va tions of the Com mit tee on the Rights of the
Child: Ma lawi’, 2 April 2002, CRC/C/15/Add 174, para 19(b) & (e). In the 2009, the Com mit tee
also re it er ated that the min i mum age of crim i nal re spon si bil ity be raised in ac cor dance with
Gen eral Com ment No 10. See Com mit tee on the Rights of the Child ‘Con sid er ation of re ports
sub mit ted by states par ties un der ar ti cle 44 of the Con ven tion: Con clud ing ob ser va tions of the
Com mit tee on the Rights of the Child: Ma lawi’, 27 March 2009, CRC/C/MW1/CO/2, para 76(a).



UN are con sis tent with pub lic per cep tions of crim i nal re spon si bil ity in Ma -
lawi. In Ma lawi’s state party re port sub mit ted to the UN Com mit tee in 2000,
it was re ported that pop u lar opin ion in Ma lawi was in fa vour of 12 years as
the min i mum age of crim i nal re spon si bil ity be cause in prac tice chil dren
aged be low 12 years were hardly taken to po lice when they com mit ted crim i -
nal of fences.86 

At least 16 Af ri can coun tries, Ma lawi in clu sive, still main tain a min i -
mum age of crim i nal re spon si bil ity be low the age of 12. In Mau ri ta nia,87

Namibia,88 Sey chelles,89 Swa zi land90 and Zim ba bwe,91 the min i mum age of
crim i nal re spon si bil ity re mains at seven years; in Kenya92 and Zam bia93 eight
years; in Ethi o pia94 nine years; and in Cam er oon,95 Côte d’Ivoire,96 Guinea,97

Le sotho,98 South Af rica99 and Tan za nia100 10 years. On the other hand, in An -
gola,101 Cape Verde,102 Equa to rial Guinea,103 Guinea Bissau,104 Li be ria,105

Mo zam bique,106 and São Tomé and Príncipe,107 the min i mum age of crim i nal 
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86 Above note 32, para 56.

87 In Mau ri ta nia, the law has in fact been ret ro gres sive. Un til 2009, 16 was the min i mum age of
crim i nal re spon si bil ity un der sec 161 of the Crim i nal Code 1990. Un der the Law of the Ju ve nile
Act 2009, the min i mum age was re duced to seven, and a rebuttable pre sump tion was in tro duced
for those aged be tween seven and 15.

88 Com mit tee on the Rights of the Child ‘Con sid er ation of re ports sub mit ted by states par ties un -
der Ar ti cle 44 of the Con ven tion: Sec ond and third pe ri odic re ports of states par ties due in 1997
and 2002; Namibia’, CRC/C/NAM/2-3, 15 Sep tem ber 2011, para 222.

89 Sec tion 15 of the Pe nal Code 1955.

90 Com mit tee on the Rights of the Child, ‘Con sid er ation of re ports sub mit ted by states par ties un -
der Ar ti cle 44 of the Con ven tion: Ini tial re port of states par ties due in 1997; Swa zi land’,
CRC/C/SWZ/1, 16 Feb ru ary 2006, para 79.

91 Sec tion 6 of the Crim i nal Law Cod i fi ca tion and Re form Act, Cap 9:23, Act No 23 of 2004.

92 Sec tion 14 of the Pe nal Code of Kenya 2008.

93 Sec tion 14(1) of the Pe nal Code, Cap 87 of the Laws of Zam bia.

94 Ar ti cle 52 of the Crim i nal Code of Ethi o pia, Proc la ma tion No 414 of 2004.

95 Sec tion 10 of the Pe nal Code 1997.

96 Sec tion 116 of the Pe nal Code 1995.

97 Sec tions 64 & 66 of the Pe nal Code 1988.

98 Sec tion 83(1) of the Chil dren’s Pro tec tion and Wel fare Act 2004.

99 Sec tion 7(1) of the Child Jus tice Act No 75 of 2008.

100 Sec tion 15(1) of the Pe nal Code 1945. Also see sec 4(1) of the Sex ual Of fence Spe cial Pro vi sions
Act 1998.

101 Stat ute of Le gal Aid for Mi nors, De cree No 417 of 1971.

102 Sec tion 17 of the Pe nal Code 2004.

103 See Am nesty In ter na tional Re port ‘Hu man rights in Re pub lic of Equa to rial Guinea’, avail able at
https://www.amnesty.org/en/region/equatorial-guinea/report-2010 (ac cessed 10 May 2012).

104 Ar ti cle 10 of the Pe nal Code Law No 4 of 1993.

105 Sec tion 4.1 of the Pe nal Code 1963.

106 Sec tion 42 of the Pe nal Code 1886.

107 Sec tion 19 of the Pe nal Code 2012.



re spon si bil ity is 16 years, the high est in Af rica. Thus, many Af ri can coun tries 
have al ready set a good ex am ple on the min i mum age of crim i nal
re spon si bil ity. 

C The rebuttable presumption of criminal incapacity

Also wor thy of con sid er ation is the rebuttable pre sump tion of crim i nal
re spon si bil ity.108 The or i gin of this rule is trace able to the Eng lish le gal sys -
tem. Un der the Eng lish com mon law, there was no sep a rate child jus tice
sys tem for chil dren and chil dren aged up to seven years were thought to be
in ca pa ble of com mit ting crime be cause they were un der stood to be in ca pa -
ble of ap pre ci at ing the con se quences of their acts.109 Be tween the ages of
seven and 14 years, a child was pre sumed to be in ca pa ble of crim i nal in tent
un less it could be proven be yond rea son able doubt that the child pos sessed
crim i nal in tent at the time the of fence was com mit ted.110 Thus, an
irrebuttable pre sump tion of crim i nal in ca pac ity ex isted for chil dren be low
the age of seven years and a rebuttable pre sump tion ex isted be tween the ages
of seven and 14 years. From the age of 14, chil dren were con sid ered to hold
full crim i nal re spon si bil ity for their acts. This po si tion was ex ported to com -
mon law ju ris dic tions across the world.

How ever, ques tions have in creas ingly been raised about this rule,
whether the rebuttable pre sump tion must be main tained, and when and un -
der what cir cum stances the pre sump tion must be re but ted.111 Orig i nally, the
rebuttable pre sump tion was in tended to op er ate in fa vour of the child, but in 
prac tice, it has tended to work against the child. Ev i dence used to re but the
pre sump tion of in ca pac ity of ten in cludes ev i dence that is prej u di cial to the
child. The ‘pros e cu tion is al lowed cconsiderable ev i den tiary con ces sions
whereby nor mally in ad mis si ble, highly prej u di cial ma te rial is deemed ad -
mis si ble’112 such as ad mis sions by the ac cused dur ing po lice in ter views,
in clud ing ad mis sions in re la tion to pre vi ous crim i nal ity and ev i dence of sur -
round ing cir cum stances, like at tempts to run from the po lice or hide the
facts.113 Such ev i dence has also in cluded prior crim i nal his tory, the child’s
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108 Pop u larly re ferred to as the doli incapax rule.

109 F Reddington ‘Age and crim i nal re spon si bil ity’ (2002) 1 Jour nal of the In sti tute of Jus tice and In -
ter na tional Stud ies 105, 106.

110 As above.

111 R (A Child) v Whitty, above note 75.

112 P Blazey-Ayoub ‘Doli incapax’ (1996) 20 Crim i nal Law Jour nal 34, 35.

113 B Fisse Howard’s crim i nal law 5th ed (Syd ney: Law Book Com pany, 1990) 476, quoted in G
Urbas ‘The age of crim i nal re spon si bil ity’ (2000) 181 Trends & Is sues in Crime and Crim i nal



back ground, and the tes ti mony of par ents, teach ers and psy chol o gists.114

The CRC Com mit tee has ex pressed con cern about the prac tice of al -
low ing ex cep tions to the min i mum age of crim i nal re spon si bil ity ‘which
per mits the use of a lower min i mum age of crim i nal re spon si bil ity in cases
where the child, for ex am ple, is ac cused of com mit ting a se ri ous of fence or
where the child is con sid ered ma ture enough to be held crim i nally re spon si -
ble’.115 The Com mit tee has in stead strongly rec om mended that states ‘set a
min i mum age of crim i nal re spon si bil ity that does not al low, by way of ex -
cep tion, the use of a lower age’.116 This clearly shows that the Com mit tee is
against the rebuttable pre sump tion of crim i nal in ca pac ity and in fa vour of
rais ing the min i mum age. The Com mit tee’s ju ris pru dence is si lent on how
to en sure that where it is still used, the rebuttable pre sump tion of crim i nal
in ca pac ity ‘suf fi ciently pro tects chil dren fall ing un der its ru bric’.117 How ever, 
it has rec om mended that, ‘[i]n the event that there is no proof of age and it
can not be es tab lished that the child is at or above the min i mum age’, the
pros e cu tion of such a child should be pro hib ited.118 

Many states have re cently con fronted the is sue of the crim i nal re spon si -
bil ity of chil dren. Amongst these are Aus tra lia, Hong Kong, the United
King dom, and many coun tries in Af rica.

In Aus tra lia, the min i mum age of crim i nal re spon si bil ity is 10 years and
be tween the ages of 10 and 14 years, the rebuttable pre sump tion of crim i nal
in ca pac ity ap plies.119 Crim i nal li a bil ity is im posed ac cord ing to rules in -
tended to take into ac count the level of ma tu rity of the par tic u lar young
ac cused.120 The pre sump tion ap plies by stat ute in some states121 or as part of
the com mon law in other states.122 The pre sump tion is stated dif fer ently in
dif fer ent ju ris dic tions as re quir ing proof ei ther of ‘ac tual knowl edge’123 or of

CHILDHOOD UNDER MALAWIAN LAWS 115

Jus tice Aus tra lian In sti tute of Crim i nol ogy 1, 4.

114 M Johnston ‘Crim i nal ca pac ity of chil dren’, re vised pa per based on a joint pa per pre sented with
Julie Mor gan Le gal Aid Com mis sion in May 1999 (un pub lished).

115 Para 16 of Gen eral Com ment No 10.

116 As above.

117 GO Odongo The do mes ti ca tion of in ter na tional law stan dards on the rights of the child with spe cific
ref er ence to ju ve nile jus tice in the Af ri can con text (LLD The sis: Uni ver sity of the West ern Cape,
2006) 140.

118 Para 19, Gen eral Com ment No 10.

119 Above note 113, 2. Urbas ex plains that un til 2000, the Aus tra lian Cap i tal Ter ri tory and Tas ma nia 
had their min i mum ages at eight and seven re spec tively.

120 As above.

121 For ex am ple, the Com mon wealth, the Aus tra lian Cap i tal Ter ri tory, Tas ma nia, North ern Ter ri -
tory, West ern Aus tra lia and Queensland.

122 For ex am ple, New South Wales, South Aus tra lia and Vic to ria.

123 For ex am ple,  sec 4N of the Com mon wealth Crimes Act 1914 and sec 7.2 of the Crim i nal Code



‘ca pac ity to know’.124 The stan dard of ‘ac tual knowl edge’ re fers to the child’s
ap pre ci a tion of the wrong ful ness of his or her con duct. The stan dard of ‘ca -
pac ity to know’ is proven by con sid er ing dif fer ent but com par a tive classes of
mis con duct.125 In or der to deal with this di ver gence, the Aus tra lian Law Re -
form Com mis sion and the Hu man Rights and Equal Op por tu nity
Com mis sion pro posed that the pre sump tion should be con sis tently ap plied
in Aus tra lia and the pros e cu tion should be re quired to ‘prove that the child
de fen dant knew that the crim i nal act for which he or she is charged was
wrong at the time it was com mit ted’, thereby en dors ing the ‘ac tual knowl -
edge’ stan dard and drop ping the ‘ca pac ity to know’ cri te rion.126 The
pre sump tion was re tained on the ground of the rec og ni tion of the child’s
evolv ing ca pac i ties, as it (the pre sump tion) was said to al low for a grad ual
tran si tion of the child to full crim i nal re spon si bil ity.127 The pre sump tion, it
was ar gued, has ‘the merit of mak ing the po lice, pros e cu tors and the ju di -
ciary stop and think, how ever briefly in some cases, about the de gree of
re spon si bil ity of each in di vid ual child’, and has the pur pose of pro tect ing
chil dren be tween 10 and 14 from the full force of the crim i nal law’.128 Thus,
in Aus tra lia, the pre sump tion of crim i nal in ca pac ity can be re but ted by the
state by ad duc ing ev i dence show ing that the child had suf fi cient ap pre ci a -
tion of the wrong ness of the act. Such ev i dence must be ‘strong and clear
be yond all doubt and con tra dic tion’ and it must not con sist merely of ev i -
dence of the acts amount ing to the of fence it self.129 

In Hong Kong, sec tion 3 of the Ju ve nile Of fend ers Or di nance130 was re -
pealed in 2003 to raise the min i mum age of crim i nal re spon si bil ity from
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Act 1995  pro vide: ‘(1) A child aged 10 years or more but un der 14 years old can only be crim i -
nally re spon si ble for an of fence if the child knows that his or her con duct is wrong. (2) The
ques tion whether a child knows that his or her con duct is wrong is one of fact. The bur den of
prov ing this is on the pros e cu tion.’

124 For ex am ple, sec 29(2) of the Queensland Crim i nal Code Act 1899 states that ‘A per son un der
the age of 14 years is not crim i nally re spon si ble for an act or omis sion, un less it is proved that at
the time of do ing the act or mak ing the omis sion the per son had ca pac ity to know that the per son 
ought not to do the act or make the omis sion.’

125 Urbas, above note 113, 4.

126 Aus tra lian Law Re form Com mis sion and Hu man Rights and Equal Op por tu nity Com mis sion
Seen and heard: Pri or ity for chil dren in the le gal pro cess (1997) para 18:20, avail able at
www.alrc.gov.au/publications/report-84 (ac cessed 15 July 2012).

127 As above.

128 As above, quot ing Cavadino, who fur ther states that in the UK, the pre sump tion ‘should not be
abol ished un less such a change is also ac com pa nied by a sub stan tial rais ing of the UK’s un usu ally
low age of crim i nal re spon si bil ity’, see P Cavadino ‘Good bye doli, must we leave you?’ (1997) 9
Child and Fam ily Law Quar terly 165, 170.

129 T Crofts ‘Re but ting the pre sump tion of doli incapax’ (1998) 62 Jour nal of Crim i nal Law 185, 186.

130 Cap 226.



seven to 10 years. Be tween the ages of 10 and 14, a rebuttable pre sump tion of
crim i nal in ca pac ity op er ates. Hong Kong fol lows the test for re but ting the
pre sump tion laid down in the Eng lish case of R v Gorrie, where it was said
that the pros e cu tion must prove be yond rea son able doubt that at the time of
the al leged of fence, the child knew that the act con sti tut ing the of fence was
gravely or se ri ously wrong and not just that the child was naughty or mis -
chie vous.131 Gen er ally, courts in Hong Kong con sider the back ground, age
and other cir cum stances of the child, as well as the unique facts of the case,
and what the child said or did both be fore and af ter the crime.132

Ac cord ing to the Law Com mis sion of Hong Kong, the gen eral view in
Hong Kong is that full crim i nal re spon si bil ity should ap ply to a child aged 14
and above as it is gen er ally as sumed that ‘by 14 years of age, a per son would
have reached a de gree of so cial and men tal ma tu rity suf fi cient to make him
ac count able for his own deeds, in clud ing crim i nal deeds’.133 How ever, the
Com mis sion also noted that the pre sump tion ‘en ables crim i nal sanc tions to
be ap plied to young chil dren who are aware of the na ture of their con duct,
while pro tect ing from pros e cu tion those of a sim i lar age who have not yet
reached a suf fi cient level of ma tu rity’.134 In the end, the min i mum age was in -
creased from seven to 12 years and the rebuttable pre sump tion was
main tained for ages be tween 12 and 14. 

In Scot land, chil dren un der the age of 16 are pros e cuted only on the ad -
vice of the Lord Ad vo cate.135 Un til 2010, the min i mum age was eight in
Scot land even though in 1964, the Com mit tee on Chil dren and of Young
Per sons rec om mended the re moval of chil dren un der the age of 16 from the
ju ris dic tion of crim i nal courts.136 How ever, the Scot tish Law Com mis sion
took the view that there were enough safe guards against the im proper ex er -
cise of the Lord Ad vo cate’s dis cre tion on the pros e cu tion of chil dren be low
the age of 16. As a re sult, the pro vi sion was re tained. The safe guards are as
fol lows: the Crown must al ways prove that the child had the req ui site mens
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132 [1918] 83 JP, at 136, per Salter J. This test was fur ther ex am ined in JM (A Mi nor) v Runeckles
[1984] 79 Cr App R 255, where it was held that knowl edge that his con duct was se ri ously wrong
went be yond be ing merely naughty or mis chie vous and knowl edge on the part of the child that
his con duct was se ri ously wrong ‘was not nec es sar ily an ap pre ci a tion on the part of the child that
the act was mor ally wrong’. Both cases were dis cussed in Law Re form Com mis sion of Hong
Kong ‘Con sul ta tion pa per on the age of crim i nal re spon si bil ity in Hong Kong’ (1999) 6.

132 Law Re form Com mis sion of Hong Kong, as above, 6–7.

133 As above, 38.

134 As above, 30–31.

135 Scot tish Law Com mis sion Re port on age of crim i nal re spon si bil ity (2002) 6.

136 As above; C Badenhorst Min i mum age of crim i nal ca pac ity (PhD the sis: Uni ver sity of South Af -
rica, 2006) 23.



rea for the of fence; the dis cre tion is sub ject to the guide lines con tained in the
Pros e cu tion Code; and the court has to con sider the ca pac ity of the child to
fully un der stand and par tic i pate in the pro ceed ings against him or her.137 In
North ern Ire land, the Min is ter of Jus tice has made an of fi cial rec om men da -
tion to raise the min i mum age of crim i nal re spon si bil ity to 12.138

In Eng land and Wales, there have been two ad just ments to the min i -
mum age of crim i nal re spon si bil ity, first from seven to eight years, by sec tion 
50 of the Chil dren and Young Per sons Act 1933, and sec ondly from eight to
10 years by sec tion 16(1) of the Chil dren and Young Per sons Act 1963. The
rebuttable pre sump tion of in ca pac ity was abol ished by sec tion 34 of the
Crime and Dis or der Act 1998, be cause the rule was be lieved to be out of
touch with mod ern Eng lish so ci etal con di tions.139 Be fore the ab o li tion, the
pre sump tion had been much criti cised by the courts and leg is la tors. For ex -
am ple, in C (a mi nor) v DPP,140 Laws J held that the pre sump tion was no
lon ger nec es sary and in co her ent. It was not in step with the gen eral law be -
cause it re quired proof that the child knew that his or her ac tions were
se ri ously wrong whereas un der the gen eral law, the fact that a de fen dant
thought that his or her ac tion was jus ti fied was not rel e vant to prov ing his or
her guilt.141 As a re sult, the pre sump tion was held to be in valid.142 The House
of Lords over ruled this de ci sion on ap peal in 1995.143 How ever, the House of
Lords ob served that the doc trine had prob lems and, due to the po lit i cal di -
men sions of the ju ve nile jus tice pol icy, it de ferred to Par lia ment to
de ter mine whether the pre sump tion should re main part of Eng lish law. Not
sur pris ingly, Par lia ment abol ished it in 1998 as has been noted above. 

Al though the pre sump tion was abol ished in Eng land and Wales in
1998, the de bate in sup port of in creas ing the min i mum age of crim i nal re -
spon si bil ity from 10 years has been on go ing. In 2010, the Chil dren’s
Com mis sioner, Mag gie Atkinson, an nounced a pro posal to in crease the
min i mum age of crim i nal re spon si bil ity to 12, which will make it uni form
across the Great Brit ain.144 The pro posal is yet to be ef fected. 
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137 Scot tish Law Com mis sion, above note 135; Badenhorst, as above, 35.

138 S Lipscombe ‘The age of crim i nal re spon si bil ity in Eng land and Wales’, Stan dard Note
SN/HA/3001, 18 April 2012, avail able at www.parliament.uk/briefing-papers/SN03001.pdf (ac -
cessed 20 July 2012).
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140 C (a mi nor) v DPP [1994] 3 WLR 888 (the Di vi sional Court).
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142 As above, 898.

143 C v DPP (1996) 1 AC 1.
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In Af rica, the rebuttable pre sump tion of crim i nal in ca pac ity has been
abol ished in Uganda,145 and Ghana,146 both of which set the min i mum age of
crim i nal re spon si bil ity at 12 years. A num ber of Af ri can coun tries, es pe cially
those with the min i mum age be low 12, still main tain the rebuttable pre -
sump tion of crim i nal in ca pac ity. How ever, some of these coun tries are
al ready de bat ing the pos si bil ity of re mov ing the rebuttable pre sump tion.
The main prob lem with the doc trine lies in the lack of proper stan dards for
its re but tal, which then makes ju di cial of fi cers place un due em pha sis on the
child’s ac tions (like run ning away from the scene of crime) and not the
child’s state of mind or ca pac ity to act as he or she did.147 The Child Law Re -
form Com mit tee in Kenya in its re view of Ken yan child law de cided to re tain
the pre sump tion for chil dren aged be tween eight and 12 years.148 At eight
years, the min i mum age of crim i nal re spon si bil ity in Kenya is one of the low -
est in the world and the CRC Com mit tee has con tin u ously rec om mended
that Kenya should raise it.149 In South Af rica, the rebuttable pre sump tion op -
er ates be tween the ages of 10 and 14 years, whereas in Namibia, it op er ates
be tween the ages of seven and 14 years.150 In South Af rica, from which Ma -
lawi bor rowed most of its pro vi sions on child jus tice, de bates are un der way
to re move the rebuttable pre sump tion and set tle for an up per cut off min i -
mum age of crim i nal re spon si bil ity.151 

It is thus ar gued that Ma lawi should re visit the min i mum age of crim i -
nal re spon si bil ity to re flect not only the emerg ing trends in in ter na tional law
and com par a tive child law in Af rica, but also to re flect lo cal per cep tions on
child of fend ing. In ad di tion, Ma lawi needs con sider whether it has the ca -
pac ity to make ex pert as sess ments and eval u a tions that are nec es sary to
de cid ing whether the pre sump tion should be re but ted.  
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150 S Schulz ‘Re stor ative jus tice – the case for a Child Jus tice Act’ (2009), avail able at
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151 L Wakefield & V Odala ‘The ac tiv i ties of the Child Jus tice Al li ance dur ing 2011’ (2011) 13(2) Ar -
ti cle 40 10–12.



V  CONCLUSION

The is sue of age re mains a se ri ous gap in the le gal pro tec tion of chil dren
in Ma lawi, thereby lim it ing ac cess to jus tice for some age groups de pend ing
on the is sue in ques tion. While the dem o cratic Con sti tu tion cel e brated 18
years of age in 2012 which, by in ter na tional stan dards, is the age of ma jor ity,
the child-re lated laws in Ma lawi do not ad e quately and co her ently de fine a
child, and pro vide for very low min i mum ages of mar riage and crim i nal re -
spon si bil ity, con trary to in ter na tional, re gional and com par a tive do mes tic
stan dards. The Con sti tu tion does not pro vide for a gen eral def i ni tion of the
child, save in a re stricted man ner. It was ex pected that the Child Care, Pro -
tec tion and Jus tice Act would cure some of these prob lems, but its
ap pli ca tion is lim ited to chil dren aged be low 16 and it does not pro vide for
the min i mum ages of mar riage and crim i nal re spon si bil ity. Thus, the Con -
sti tu tion and the Child Care, Pro tec tion and Jus tice Act fail to deal
com pre hen sively with the gen eral and spe cific def i ni tions of a child in
Ma lawi. 

There is there fore an ur gent need to re view child-re lated laws in so far as 
age is con cerned. Ma lawi must de fine a child as a per son be low the age of 18,
in or der con form to in ter na tional and re gional stan dards. The min i mum age 
of mar riage must also be raised to 18, while the min i mum age of crim i nal re -
spon si bil ity should be raised to 14-15, with no pro vi sion for the rebuttable
pre sump tion of criminal incapacity.
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