UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

%
=

“ UNIVERSITEIT VAN PRETORIA

Qo

A politico-legal framework for integration in Africa: Exploring

the attainability of a supranational African Union

By Babatunde Olaitan Fagbayibo

Thesis submitted in partial fulfilment of the requirements for the degree of
Doctor of Law (LLD) at the University of Pretoria

Prepared at the Department of Public Law, Faculty of Law, University of

Pretoria, under the supervision of Professor Michele Olivier

April 2010

© University of Pretoria



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

DECLARATION

|, Babatunde Olaitan Fagbayibo hereby declare that this thesis is my original
work and it has not been previously submitted for the award of a degree at any

other university.

5 T [ =T o PRSPPI

1911 (<

P A e



Qo

UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

Dedicated to all Africans, who not only desire but

deserve to live in an open and democratic society.



-

&

ﬂ UNIVERSITEIT VAN PRETORIA
. UNIVERSITY OF PRETORIA
W YUNIBESITHI YA PRETORIA

N

ACKNOWLEDGEMENTS

During the course of writing this thesis, | have received immeasurable and
unqualified support and assistance from different quarters. My special gratitude
goes to my supervisor, Professor Michele Olivier, whose meticulous and
incisive guidance helped shape this research. | am grateful to Professor Frans
Viljoen for his valuable mentorship. | would also like to express my sincere
appreciation to the University of Pretoria for providing me with the necessary
financial resources to participate in the United Nations’ Summer Internship
Programme, at the United Nations Secretariat in New York. This programme
contributed in no small measure to enriching my knowledge of international
institutions. 1 am also grateful to Dr. Aharon Yair MacClanahan for sharing
relevant materials that have impacted on this thesis. | wish to also express my

appreciation to Francis Kintu, for his timely and crucial editorial assistance.

| am particularly indebted to my parents, ‘Bode and ‘Dunni Fagbayibo, for their
unwavering financial, spiritual and emotion support throughout the writing of this
thesis. E jeun omo o! To my siblings, Gbemisola and Bankole, you both inspire
me. Other family members who gave me no less encouragement in different
forms include Joseph Okunfulure, ‘Fola Okunfulure, Davidson Okunfulure,
Oluwole Okunfulure, Esther Okubanjo, Gbenga Akinbohun ‘Tubosun Adedipe,
‘Bukola Omojokun and Aminu Balogun. | would also like to acknowledge the

unqualified friendship, support and understanding of Thandekile Sibanda.

Finally, 1 am truly grateful to all my friends in South Africa, Nigeria and

elsewhere for their support and encouragement.



-

&

ﬂ UNIVERSITEIT VAN PRETORIA
. UNIVERSITY OF PRETORIA
W YUNIBESITHI YA PRETORIA

N

Abstract

The emergence of the African Union (AU) is seen as an effort to reposition
Africa for the challenges of contemporary global realpolitik and, in particular, it
provides a road map towards the attainment of a political union. The institutional
architecture of the AU, modelled after the European Union (EU), indicates an
intention on the part of the architects of the AU to endow the organisation with
supranational attributes. However, none of its institutions has as yet started to

exercise supranational powers.

It is against this background that this thesis explores the feasibility of
transforming the AU from a mere intergovernmental organisation into a
supranational entity. In the course of the investigation, it was found that a major
obstacle to realising this is the absence of shared democratic norms and
standards, a consequence of the unconditional membership ideology of the AU.
This thesis argues that the starting point of closer integration in Africa should be
the cultivation and adoption of shared norms and values. To address this, the
study proposes that the AU design an institutional mechanism for regulating its
membership. Using the African Peer Review Mechanism (APRM) as a case
study, this study shows that it is possible to establish a regulatory regime based

on strict adherence to shared fundamental norms and values.

A major recommendation is the transformation of the APRM into a legally
binding instrument for setting continental democratic standards, assessing
whether member states fulfil these standards and ultimately determining which
member states are qualified, based on objective standards, to be part of a

democratic AU.

Keywords: Africa - African Union - Regional integration - Supranationalism -
Nucleus AU - Regional Economic Communities - International organisations -

Institution building - African Peer Review Mechanism - Democratic principles
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Summary of thesis

Integration, in Africa as elsewhere, is intended to promote unity and enhance
development. Over the past four decades, various continental and sub-regional
initiatives have been implemented to buttress these twin ideals. At the
continental level, the founding of the Organisation of African Unity (OAU) in
1963, and its eventual transmutation into the African Union (AU) helped
formalise the pan-Africanism vision of continental integration. Such formalism
has however only been limited to the setting up of intergovernmental
institutions, with little or no powers to set and regulate common standards. Even
the initial euphoria about the supranational intentions of the architects of the
AU, evident from the supposed nature and functions of some of its institutions,
has diminished mainly as a result of the inability to match rhetoric with actions.
Simply put, there has been little or no difference between the modus operandi
of the OAU and the AU.

It is against this background that this study attempts to investigate the primary
obstacle to supranationalism in Africa, especially at the continental level.
Situating African integration within the supranationalism discourse, this study
considers some of the peculiar challenges confronting the move towards
concretising African unity. It was found that at the root of these obstacles is the
inability to create standard and uniform application of democratic values across
the continent. Although these standards are espoused in the various AU and
sub-regional instruments, practise shows an entrenched culture of their breach.
Thus, the question is not so much the enactment of treaties stipulating these
values as it is the establishment of an effective regulatory regime that ensures

adherence to these shared norms.

Using the African Peer Review Mechanism (APRM) as a case study, and also
touching on the EU Copenhagen requirements for membership, this study

attempts to demonstrate the feasibility of regulating the membership of the AU.

Vi
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Without diminishing the importance of pan-Africanism, as an important
foundation of integration, this study argues that strict adherence to democratic
norms and principles should also form the primary basis of cooperation. As
such, this study designs a politico-legal framework for ensuring that
membership of a future supranational AU will be anchored to uniformity in the

understanding and application of fundamental norms and values.
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