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ANNEXURE 1 

CODE OF GOOD PRACTICE: DISMISSAL  

1 Introduction 

(1) This code of good practice deals with some of the key aspects of 
dismissals for reasons related to conduct and capacity. It is intentionally 
general. Each case is unique, and departures from the norms 
established by this Code may be justified in proper circumstances. For 
example, the number of employees employed in an establishment may 
warrant a different approach. 

(2) This Act emphasises the primacy of collective agreements. This 
Code is not intended as a substitute for disciplinary codes and 
procedures where these are the subject of collective agreements, or the 
outcome of joint decision-making by an employer and a workplace 
forum. 

(3) The key principle in this Code is that employers and employees 
should treat one another with mutual respect. A premium is placed on 
both employment justice and the efficient operation of business. While 
employees should be protected from arbitrary action, employers are 
entitled to satisfactory conduct and work performance from their 
employees. 

2 Fair reasons for dismissal 

(1) A dismissal is unfair if it is not effected for a fair reason and in 
accordance with a fair procedure, even if it complies with any notice 
period in a contract of employment or in legislation governing 
employment. Whether or not a dismissal is for a fair reason is 
determined by the facts of the case, and the appropriateness of 
dismissal as a penalty. Whether or not the procedure is fair is 
determined by referring to the guidelines set out below. 

(2) This Act recognises three grounds on which a termination of 
employment might be legitimate. These are: the conduct of the 
employee, the capacity of the employee, and the operational 
requirements of the employer's business. 

(3) This Act provides that a dismissal is automatically unfair if the 
reason for the dismissal is one that amounts to an infringement of the 
fundamental rights of employees and trade unions, or if the reason is 
one of those listed in section 187. The reasons include participation in a 
lawful strike, intended or actual pregnancy and acts of discrimination. 
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(4) In cases where the dismissal is not automatically unfair, the 
employer must show that the reason for dismissal is a reason related to 
the employee's conduct or capacity, or is based on the operational 
requirements of the business. If the employer fails to do that, or fails to 
prove that the dismissal was effected in accordance with a fair 
procedure, the dismissal is unfair. 

3 Misconduct 

Disciplinary procedures prior to dismissal 

(1) All employers should adopt disciplinary rules that establish the 
standard of conduct required of their employees. The form and content 
of disciplinary rules will obviously vary according to the size and nature 
of the employer's business. In general, a larger business will require a 
more formal approach to discipline. An employer's rules must create 
certainty and consistency in the application of discipline. This requires 
that the standards of conduct are clear and made available to 
employees in a manner that is easily understood. Some rules or 
standards maybe so well established and known that it is not necessary 
to communicate them. 

(2) The courts have endorsed the concept of corrective or progressive 
discipline. This approach regards the purpose of discipline as a means 
for employees to know and understand what standards are required of 
them. Efforts should be made to correct employees' behaviour through 
a system of graduated disciplinary measures such as counselling and 
warnings. 

(3) Formal procedures do not have to be invoked every time a rule is 
broken or a standard is not met. Informal advice and correction is the 
best and most effective way for an employer to deal with minor 
violations of work discipline. Repeated misconduct will warrant 
warnings, which themselves may be graded according to degrees of 
severity. More serious infringements or repeated misconduct may call 
for a final warning, or other action short of dismissal. Dismissal should 
be reserved for cases of serious misconduct or repeated offences. 

Dismissals for misconduct 

(4) Generally, it is not appropriate to dismiss an employee for a first 
offence, except if the misconduct is serious and of such gravity that it 
makes a continued employment relationship intolerable. Examples of 
serious misconduct, subject to the rule that each case should be judged 
on its merits, are gross dishonesty or wilful damage to the property of 
the employer, wilful endangering of the safety of others, physical assault 
on the employer, a fellow employee, client or customer and gross 
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insubordination. Whatever the merits of the case for dismissal might be, 
a dismissal will not be fair if it does not meet the requirements of section 
188. 

(5) When deciding whether or not to impose the penalty of dismissal, 
the employer should in addition to the gravity of the misconduct 
consider factors such as the employee's circumstances (including 
length of service, previous disciplinary record and personal 
circumstances), the nature of the job and the circumstances of the 
infringement itself. 

(6) The employer should apply the penalty of dismissal consistently with 
the way in which it has been applied to the same and other employees 
in the past, and consistently as between two or more employees who 
participate in the misconduct under consideration. 

4 Fair procedure 

(1) Normally, the employer should conduct an investigation to determine 
whether there are grounds for dismissal. This does not need to be a 
formal enquiry. The employer should notify the employee of the 
allegations using a form and language that the employee can 
reasonably understand. The employee should be allowed the 
opportunity to state a case in response to the allegations. The employee 
should be entitled to a reasonable time to prepare the response and to 
the assistance of a trade union representative or fellow employee. After 
the enquiry, the employer should communicate the decision taken, and 
preferably furnish the employee with written notification of that decision. 

(2) Discipline against a trade union representative or an employee who 
is an office-bearer or official of a trade union should not be instituted 
without first informing and consulting the trade union. 

(3) If the employee is dismissed, the employee should be given the 
reason for dismissal and reminded of any rights to refer the matter to a 
council with jurisdiction or to the Commission or to any dispute 
resolution procedures established in terms of a collective agreement. 

(4) In exceptional circumstances, if the employer cannot reasonably be 
expected to comply with these guidelines, the employer may dispense 
with pre-dismissal procedures. 

5 Disciplinary records 

Employers should keep records for each employee specifying the 
nature of any disciplinary transgressions, the actions taken by the 
employer and the reasons for the actions. 
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6 Dismissals and industrial action 

(1) Participation in a strike that does not comply with the provisions of 
Chapter IV is misconduct. However, like any other act of misconduct, it 
does not always deserve dismissal. The substantive fairness of 
dismissal in these circumstances must be determined in the light of the 
facts of the case, including- 

(a) the seriousness of the contravention of this Act; 

(b) attempts made to comply with this Act; and 

(c) whether or not the strike was in response to unjustified conduct by 
the employer 

(2) Prior to dismissal the employer should, at the earliest opportunity, 
contact a trade union official to discuss the course of action it intends to 
adopt. The employer should issue an ultimatum in clear and 
unambiguous terms that should state what is required of the employees 
and what sanction will be imposed if they do not comply with the 
ultimatum. The employees should be allowed sufficient time to reflect on 
the ultimatum and respond to it, either by complying with it or rejecting 
it. If the employer cannot reasonably be expected to extend these steps 
to the employees in question, the employer may dispense with them. 

7 Guidelines in cases of dismissal for misconduct 

Any person who is determining whether a dismissal for misconduct is 
unfair should consider- 

(a) whether or not the employee contravened a rule or standard 
regulating conduct in, or of relevance to, the workplace; and 

(b) if a rule or standard was contravened, whether or not- 

(i) the rule was a valid or reasonable rule or standard; 

(ii) the employee was aware, or could reasonably be expected to have 
been aware, of the rule or standard; 

(iii) the rule or standard has been consistently applied by the employer; 
and 

(iv) dismissal was an appropriate sanction for the contravention of the 
rule or standard. 

8 Incapacity: Poor work performance 
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Probation 

(1) (a) An employer may require a newly-hired employee to serve a 
period of probation before the appointment of the employee is 
confirmed.  

(b) The purpose of probation is to give the employer an opportunity to 
evaluate the employee‟s performance before confirming the 
appointment. 

(c) Probation should not be used for purposes not contemplated by this 
Code to deprive employees of the status of permanent employment. For 
example, a practice of dismissing employees who complete their 
probation periods and replacing them with newly-hired employees, is 
not consistent with the purpose of probation and constitutes an unfair 
labour practice. 

(d) The period of probation should be determined in advance and be of 
reasonable duration. The length of the probationary period should be 
determined with reference to the nature of the job and the time it takes 
to determine the employee‟s suitability for continued employment. 

(e) During the probationary period, the employee‟s performance should 
be assessed. An employer should give an employee reasonable 
evaluation, instruction, training, guidance or counselling in order to allow 
the employee to render a satisfactory service. 

(f) If the employer determines that the employee‟s performance is below 
standard, the employer should advise the employee of any aspects in 
which the employer considers the employee to be failing to meet the 
required performance standards. If the employer believes that the 
employee is incompetent, the employer should advise the employee of 
the respects in which the employee is not competent. The employer 
may either extend the probationary period or dismiss the employee after 
complying with subitems (g) or (h), as the case may be. 

(g) The period of probation may only be extended for a reason that 
relates to the purpose of probation. The period of extension should not 
be disproportionate to the legitimate purpose that the employer seeks to 
achieve. 

(h) An employer may only decide to dismiss an employee or extend the 
probationary period after the employer has invited the employee to 
make representations and has considered any representations made. A 
trade union representative or fellow employee may make the 
representations on behalf of the employee. 
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(i) If the employer decides to dismiss the employee or to extend the 
probationary period, the employer should advise the employee of his or 
her rights to refer the matter to a council having jurisdiction, or to the 
Commission. 

(j) Any person making a decision about the fairness of a dismissal of an 
employee for poor work performance during or on expiry of the 
probationary period ought to accept reasons for dismissal that may be 
less compelling than would be the case in dismissals effected after the 
completion of the probationary period. 

(2) After probation, an employee should not be dismissed for 
unsatisfactory performance unless the employer has- 

(a) given the employee appropriate evaluation, instruction, training, 
guidance or counselling; and 

(b) after a reasonable period of time for improvement, the employee 
continues to perform unsatisfactorily. 

(3) The procedure leading to dismissal should include an investigation 
to establish the reasons for the unsatisfactory performance and the 
employer should consider other ways, short of dismissal, to remedy the 
matter. 

(4) In the process, the employee should have the right to be heard and 
to be assisted by a trade union representative or a fellow employee. 

9 Guidelines in cases of dismissal for poor work performance 

Any person determining whether a dismissal for poor work performance 
is unfair should consider- 

(a) whether or not the employee failed to meet a performance standard; 
and 

(b) if the employee did not meet a required performance standard 
whether or not- 

(i) the employee was aware, or could reasonably be expected to have 
been aware, of the required performance standard; 

(ii) the employee was given a fair opportunity to meet the required 
performance standard; and 

(iii) dismissal was an appropriate sanction for not meeting the required 
performance standard. 
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10 Incapacity: Ill health or injury 

(1) Incapacity on the grounds of ill health or injury may be temporary or 
permanent. If an employee is temporarily unable to work in these 
circumstances, the employer should investigate the extent of the 
incapacity or the injury. If the employee is likely to be absent for a time 
that is unreasonably long in the circumstances, the employer should 
investigate all the possible alternatives short of dismissal. When 
alternatives are considered, relevant factors might include the nature of 
the job, the period of absence, the seriousness of the illness or injury 
and the possibility of securing a temporary replacement for the ill or 
injured employee. In cases of permanent incapacity, the employer 
should ascertain the possibility of securing alternative employment, or 
adapting the duties or work circumstances of the employee to 
accommodate the employee's disability. 

(2) In the process of the investigation referred to in subsection (1) the 
employee should be allowed the opportunity to state a case in response 
and to be assisted by a trade union representative or fellow employee. 

(3) The degree of incapacity is relevant to the fairness of any dismissal. 
The cause of the incapacity may also be relevant. In the case of certain 
kinds of incapacity, for example alcoholism or drug abuse, counselling 
and rehabilitation may be appropriate steps for an employer to consider. 

(4) Particular consideration should be given to employees who are 
injured at work or who are incapacitated by work-related illness. The 
courts have indicated that the duty on the employer to accommodate 
the incapacity of the employee is more onerous in these circumstances. 

11 Guidelines in cases of dismissal arising from ill health or injury 

Any person determining whether a dismissal arising from ill health or 
injury is unfair should consider- 

(a) whether or not the employee is capable of performing the work; and 

(b) if the employee is not capable- 

(i) the extent to which the employee is able to perform the work; 

(ii) the extent to which the employee's work circumstances might be 
adapted to accommodate disability, or, where this is not possible, the 
extent to which the employee's duties might be adapted; and 

(iii) the availability of any suitable alternative work.  
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Annexure 3 

 
C158 Termination of Employment Convention, 1982  
Convention concerning Termination of Employment at the Initiative of 
the Employer (Note: Date of coming into force: 23:11:1985.)  
Convention:C158  
Place:Geneva  
Session of the Conference:68  
Date of adoption:22:06:1982  
Subject classification: Termination of Employment - Dismissal  
Subject: Employment security  
  
Status: No conclusions The Working Party on Policy regarding the 
Revision of Standards could not reach any conclusions regarding 
Convention No. 158 and Recommendation No. 166.  

The General Conference of the International Labour Organisation,  

Having been convened at Geneva by the Governing Body of the 
International Labour Office, and having met in its Sixty-eighth Session 
on 2 June 1982, and  

Noting the existing international standards contained in the Termination 
of Employment Recommendation, 1963, and  

Noting that since the adoption of the Termination of Employment 
Recommendation, 1963, significant developments have occurred in the 
law and practice of many member States on the questions covered by 
that Recommendation, and  

Considering that these developments have made it appropriate to adopt 
new international standards on the subject, particularly having regard to 
the serious problems in this field resulting from the economic difficulties 
and technological changes experienced in recent years in many 
countries,  

Having decided upon the adoption of certain proposals with regard to 
termination of employment at the initiative of the employer, which is the 
fifth item on the agenda of the session, and  

Having determined that these proposals shall take the form of an 
international Convention;  

adopts this twenty-second day of June of the year one thousand nine 
hundred and eighty-two the following Convention, which may be cited 
as the Termination of Employment Convention, 1982:  
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PART I. METHODS OF IMPLEMENTATION, SCOPE AND 
DEFINITIONS  

Article 1  

The provisions of this Convention shall, in so far as they are not 
otherwise made effective by means of collective agreements, arbitration 
awards or court decisions or in such other manner as may be consistent 
with national practice, be given effect by laws or regulations.  

Article 2  

1. This Convention applies to all branches of economic activity and to all 
employed persons.  

2. A Member may exclude the following categories of employed persons 
from all or some of the provisions of this Convention:  

(a) workers engaged under a contract of employment for a specified 
period of time or a specified task;  

(b) workers serving a period of probation or a qualifying period of 
employment, determined in advance and of reasonable duration;  

(c) workers engaged on a casual basis for a short period.  

3. Adequate safeguards shall be provided against recourse to contracts 
of employment for a specified period of time the aim of which is to avoid 
the protection resulting from this Convention.  

4. In so far as necessary, measures may be taken by the competent 
authority or through the appropriate machinery in a country, after 
consultation with the organisations of employers and workers 
concerned, where such exist, to exclude from the application of this 
Convention or certain provisions thereof categories of employed 
persons whose terms and conditions of employment are governed by 
special arrangements which as a whole provide protection that is at 
least equivalent to the protection afforded under the Convention.  

5. In so far as necessary, measures may be taken by the competent 
authority or through the appropriate machinery in a country, after 
consultation with the organisations of employers and workers 
concerned, where such exist, to exclude from the application of this 
Convention or certain provisions thereof other limited categories of 
employed persons in respect of which special problems of a substantial 
nature arise in the light of the particular conditions of employment of the 
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workers concerned or the size or nature of the undertaking that employs 
them.  

6. Each Member which ratifies this Convention shall list in the first report 
on the application of the Convention submitted under Article 22 of the 
Constitution of the International Labour Organisation any categories 
which may have been excluded in pursuance of paragraphs 4 and 5 of 
this Article, giving the reasons for such exclusion, and shall state in 
subsequent reports the position of its law and practice regarding the 
categories excluded, and the extent to which effect has been given or is 
proposed to be given to the Convention in respect of such categories.  

Article 3  

For the purpose of this Convention the terms termination and 
termination of employment mean termination of employment at the 
initiative of the employer.  

PART II.  

Standard 
S OF GENERAL APPLICATION  

DIVISION A. JUSTIFICATION FOR TERMINATION  

Article 4  

The employment of a worker shall not be terminated unless there is a 
valid reason for such termination connected with the capacity or 
conduct of the worker or based on the operational requirements of the 
undertaking, establishment or service.  

Article 5  

The following, inter alia, shall not constitute valid reasons for 
termination:  

(a) union membership or participation in union activities outside working 
hours or, with the consent of the employer, within working hours;  

(b) seeking office as, or acting or having acted in the capacity of, a 
workers' representative;  

(c) the filing of a complaint or the participation in proceedings against an 
employer involving alleged violation of laws or regulations or recourse to 
competent administrative authorities;  
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(d) race, colour, sex, marital status, family responsibilities, pregnancy, 
religion, political opinion, national extraction or social origin;  

(e) absence from work during maternity leave.  

Article 6  

1. Temporary absence from work because of illness or injury shall not 
constitute a valid reason for termination.  

2. The definition of what constitutes temporary absence from work, the 
extent to which medical certification shall be required and possible 
limitations to the application of paragraph 1 of this Article shall be 
determined in accordance with the methods of implementation referred 
to in Article 1 of this Convention.  

DIVISION B. PROCEDURE PRIOR TO OR AT THE TIME OF 
TERMINATION  

Article 7  

The employment of a worker shall not be terminated for reasons related 
to the worker's conduct or performance before he is provided an 
opportunity to defend himself against the allegations made, unless the 
employer cannot reasonably be expected to provide this opportunity.  

DIVISION C. PROCEDURE OF APPEAL AGAINST TERMINATION  

Article 8  

1. A worker who considers that his employment has been unjustifiably 
terminated shall be entitled to appeal against that termination to an 
impartial body, such as a court, labour tribunal, arbitration committee or 
arbitrator.  

2. Where termination has been authorised by a competent authority the 
application of paragraph 1 of this Article may be varied according to 
national law and practice.  

3. A worker may be deemed to have waived his right to appeal against 
the termination of his employment if he has not exercised that right 
within a reasonable period of time after termination.  

Article 9  

1. The bodies referred to in Article 8 of this Convention shall be 
empowered to examine the reasons given for the termination and the 
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other circumstances relating to the case and to render a decision on 
whether the termination was justified.  

2. In order for the worker not to have to bear alone the burden of 
proving that the termination was not justified, the methods of 
implementation referred to in Article 1 of this Convention shall provide 
for one or the other or both of the following possibilities:  

(a) the burden of proving the existence of a valid reason for the 
termination as defined in Article 4 of this Convention shall rest on the 
employer;  

(b) the bodies referred to in Article 8 of this Convention shall be 
empowered to reach a conclusion on the reason for the termination 
having regard to the evidence provided by the parties and according to 
procedures provided for by national law and practice.  

3. In cases of termination stated to be for reasons based on the 
operational requirements of the undertaking, establishment or service, 
the bodies referred to in Article 8 of this Convention shall be 
empowered to determine whether the termination was indeed for these 
reasons, but the extent to which they shall also be empowered to 
decide whether these reasons are sufficient to justify that termination 
shall be determined by the methods of implementation referred to in 
Article 1 of this Convention 
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ANNEXURE 4 
R166 Termination of Employment Recommendation, 1982  
RECOMMENDATION CONCERNING TERMINATION OF 
EMPLOYMENT AT THE INITIATIVE OF THE EMPLOYER  
Recommendation:R166  
Place:Geneva  
Session of the Conference:68  
Date of adoption: 22:06:1982  
Subject classification: Termination of Employment - Dismissal  
Subject: Employment security  
Display the document in:  French   Spanish 
Status: No conclusions The Working Party on Policy regarding the 
Revision of Standards could not reach any conclusions regarding 
Convention No. 158 and Rec  

The General Conference of the International Labour Organisation,  

Having been convened at Geneva by the Governing Body of the 
International Labour Office, and having met in its Sixty-eighth Session 
on 2 June 1982, and  

Having decided upon the adoption of certain proposals with regard to 
termination of employment at the initiative of the employer, which is the 
fifth item on the agenda of the session, and  

Having determined that these proposals shall take the form of a 
Recommendation supplementing the Termination of Employment 
Convention, 1982;  

adopts this twenty-second day of June of the year one thousand nine 
hundred and eighty-two, the following Recommendation, which may be 
cited as the Termination of Employment Recommendation, 1982:  

I. Methods of Implementation, Scope and Definitions  

1. The provisions of this Recommendation may be applied by national 
laws or regulations, collective agreements, works rules, arbitration 
awards or court decisions or in such other manner consistent with 
national practice as may be appropriate under national conditions.  

2.  

(1) This Recommendation applies to all branches of economic activity 
and to all employed persons.  

(2) A Member may exclude the following categories of employed 
persons from all or some of the provisions of this Recommendation:  
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(a) workers engaged under a contract of employment for a specified 
period of time or a specified task;  

(b) workers serving a period of probation or a qualifying period of 
employment, determined in advance and of reasonable duration;  

(c) workers engaged on a casual basis for a short period.  

(3) In so far as necessary, measures may be taken by the competent 
authority or through the appropriate machinery in a country, after 
consultation with the organisations of employers and workers 
concerned, where such exist, to exclude from the application of this 
Recommendation or certain provisions thereof categories of employed 
persons whose terms and conditions of employment are governed by 
special arrangements, which as a whole provide protection that is at 
least equivalent to the protection afforded under the Recommendation.  

(4) In so far as necessary, measures may be taken by the competent 
authority or through the appropriate machinery in a country, after 
consultation with the organisations of employers and workers 
concerned, where such exist, to exclude from the application of this 
Recommendation or certain provisions thereof other limited categories 
of employed persons in respect of which special problems of a 
substantial nature arise in the light of the particular conditions of 
employment of the workers concerned or the size or nature of the 
undertaking that employs them.  

3.  

(1) Adequate safeguards should be provided against recourse to 
contracts of employment for a specified period of time the aim of which 
is to avoid the protection resulting from the Termination of Employment 
Convention, 1982, and this Recommendation.  

(2) To this end, for example, provision may be made for one or more of 
the following:  

(a) limiting recourse to contracts for a specified period of time to cases 
in which, owing either to the nature of the work to be effected or to the 
circumstances under which it is to be effected or to the interests of the 
worker, the employment relationship cannot be of indeterminate 
duration;  

(b) deeming contracts for a specified period of time, other than in the 
cases referred to in clause (a) of this subparagraph, to be contracts of 
employment of indeterminate duration;  
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(c) deeming contracts for a specified period of time, when renewed on 
one or more occasions, other than in the cases mentioned in clause (a) 
of this subparagraph, to be contracts of employment of indeterminate 
duration.  

4. For the purpose of this Recommendation the terms termination and 
termination of employment mean termination of employment at the 
initiative of the employer.  

II. Standards of General Application  

Justification for Termination  

5. In addition to the grounds referred to in Article 5 of the Termination of 
Employment Convention, 1982, the following should not constitute valid 
reasons for termination:  

(a) age, subject to national law and practice regarding retirement;  

(b) absence from work due to compulsory military service or other civic 
obligations, in accordance with national law and practice.  

6.  

(1) Temporary absence from work because of illness or injury should 
not constitute a valid reason for termination.  

(2) The definition of what constitutes temporary absence from work, the 
extent to which medical certification should be required and possible 
limitations to the application of subparagraph (1) of this Paragraph 
should be determined in accordance with the methods of 
implementation referred to in Paragraph 1 of this Recommendation.  

Procedure Prior to or at the Time of Termination  

7. The employment of a worker should not be terminated for misconduct 
of a kind that under national law or practice would justify termination 
only if repeated on one or more occasions, unless the employer has 
given the worker appropriate written warning.  

8. The employment of a worker should not be terminated for 
unsatisfactory performance, unless the employer has given the worker 
appropriate instructions and written warning and the worker continues to 
perform his duties unsatisfactorily after a reasonable period of time for 
improvement has elapsed.  
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9. A worker should be entitled to be assisted by another person when 
defending himself, in accordance with Article 7 of the Termination of 
Employment Convention, 1982, against allegations regarding his 
conduct or performance liable to result in the termination of his 
employment; this right may be specified by the methods of 
implementation referred to in Paragraph 1 of this Recommendation.  

10. The employer should be deemed to have waived his right to 
terminate the employment of a worker for misconduct if he has failed to 
do so within a reasonable period of time after he has knowledge of the 
misconduct.  

11. The employer may consult workers' representatives before a final 
decision is taken on individual cases of termination of employment.  

12. The employer should notify a worker in writing of a decision to 
terminate his employment.  

13.  

(1) A worker who has been notified of termination of employment or 
whose employment has been terminated should be entitled to receive, 
on request, a written statement from his employer of the reason or 
reasons for the termination.  

(2) Subparagraph (1) of this Paragraph need not be applied in the case 
of collective termination for the reasons referred to in Articles 13 and 14 
of the Termination of Employment Convention, 1982, if the procedure 
provided for therein is followed.  

Procedure of Appeal against Termination  

14. Provision may be made for recourse to a procedure of conciliation 
before or during appeal proceedings against termination of employment.  

15. Efforts should be made by public authorities, workers' 
representatives and organisations of workers to ensure that workers are 
fully informed of the possibilities of appeal at their disposal.  

Time Off from Work during the Period of Notice  

16. During the period of notice referred to in Article 11 of the 
Termination of Employment Convention, 1982, the worker should, for 
the purpose of seeking other employment, be entitled to a reasonable 
amount of time off without loss of pay, taken at times that are 
convenient to both parties.  
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Certificate of Employment  

17. A worker whose employment has been terminated should be 
entitled to receive, on request, a certificate from the employer specifying 
only the dates of his engagement and termination of his employment 
and the type or types of work on which he was employed; nevertheless, 
and at the request of the worker, an evaluation of his conduct and 
performance may be given in this certificate or in a separate certificate.  

Severance Allowance and Other Income Protection  

18.  

(1) A worker whose employment has been terminated should be 
entitled, in accordance with national law and practice, to-  

(a) a severance allowance or other separation benefits, the amount of 
which should be based, inter alia, on length of service and the level of 
wages, and paid directly by the employer or by a fund constituted by 
employers' contributions; or  

(b) benefits from unemployment insurance or assistance or other forms 
of social security, such as old-age or invalidity benefits, under the 
normal conditions to which such benefits are subject; or  

(c) a combination of such allowance and benefits.  

(2) A worker who does not fulfil the qualifying conditions for 
unemployment insurance or assistance under a scheme of general 
scope need not be paid any allowance or benefit referred to in 
subparagraph (1) (a) of this Paragraph solely because he is not 
receiving an unemployment benefit under subparagraph (1) (b).  

(3) Provision may be made by the methods of implementation referred 
to in Paragraph 1 of this Recommendation for loss of entitlement to the 
allowance or benefits referred to in subparagraph (1) (a) of this 
Paragraph in the event of termination for serious misconduct.  

III. Supplementary Provisions concerning Terminations of Employment 
for Economic, Technological, Structural or Similar Reasons  

19.  

(1) All parties concerned should seek to avert or minimise as far as 
possible termination of employment for reasons of an economic, 
technological, structural or similar nature, without prejudice to the 
efficient operation of the undertaking, establishment or service, and to 
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mitigate the adverse effects of any termination of employment for these 
reasons on the worker or workers concerned.  

(2) Where appropriate, the competent authority should assist the parties 
in seeking solutions to the problems raised by the terminations 
contemplated.  

Consultations on Major Changes in the Undertaking  

20.  

(1) When the employer contemplates the introduction of major changes 
in production, programme, organisation, structure or technology that are 
likely to entail terminations, the employer should consult the workers' 
representatives concerned as early as possible on, inter alia, the 
introduction of such changes, the effects they are likely to have and the 
measures for averting or mitigating the adverse effects of such 
changes.  

(2) To enable the workers' representatives concerned to participate 
effectively in the consultations referred to in subparagraph (1) of this 
Paragraph, the employer should supply them in good time with all 
relevant information on the major changes contemplated and the effects 
they are likely to have.  

(3) For the purposes of this Paragraph the term the workers' 
representatives concerned means the workers' representatives 
recognised as such by national law or practice, in conformity with the 
Workers' Representatives Convention, 1971.  

Measures to Avert or Minimise Termination  

21. The measures which should be considered with a view to averting 
or minimising terminations of employment for reasons of an economic, 
technological, structural or similar nature might include, inter alia, 
restriction of hiring, spreading the workforce reduction over a certain 
period of time to permit natural reduction of the workforce, internal 
transfers, training and retraining, voluntary early retirement with 
appropriate income protection, restriction of overtime and reduction of 
normal hours of work.  

22. Where it is considered that a temporary reduction of normal hours of 
work would be likely to avert or minimise terminations of employment 
due to temporary economic difficulties, consideration should be given to 
partial compensation for loss of wages for the normal hours not worked, 
financed by methods appropriate under national law and practice.  
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Criteria for Selection for Termination  

23.  

(1) The selection by the employer of workers whose employment is to 
be terminated for reasons of an economic, technological, structural or 
similar nature should be made according to criteria, established 
wherever possible in advance, which give due weight both to the 
interests of the undertaking, establishment or service and to the 
interests of the workers.  

(2) These criteria, their order of priority and their relative weight, should 
be determined by the methods of implementation referred to in 
Paragraph 1 of this Recommendation.  

Priority of Rehiring  

24.  

(1) Workers whose employment has been terminated for reasons of an 
economic, technological, structural or similar nature, should be given a 
certain priority of rehiring if the employer again hires workers with 
comparable qualifications, subject to their having, within a given period 
from the time of their leaving, expressed a desire to be rehired.  

(2) Such priority of rehiring may be limited to a specified period of time.  

(3) The criteria for the priority of rehiring, the question of retention of 
rights-particularly seniority rights-in the event of rehiring, as well as the 
terms governing the wages of rehired workers, should be determined 
according to the methods of implementation referred to in Paragraph 1 
of this Recommendation.  

Mitigating the Effects of Termination  

25.  

(1) In the event of termination of employment for reasons of an 
economic, technological, structural or similar nature, the placement of 
the workers affected in suitable alternative employment as soon as 
possible, with training or retraining where appropriate, should be 
promoted by measures suitable to national circumstances, to be taken 
by the competent authority, where possible with the collaboration of the 
employer and the workers' representatives concerned.  
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(2) Where possible, the employer should assist the workers affected in 
the search for suitable alternative employment, for example through 
direct contacts with other employers.  

(3) In assisting the workers affected in obtaining suitable alternative 
employment or training or retraining, regard may be had to the Human 
Resources Development Convention and Recommendation, 1975.  

26.  

(1) With a view to mitigating the adverse effects of termination of 
employment for reasons of an economic, technological, structural or 
similar nature, consideration should be given to providing income 
protection during any course of training or retraining and partial or total 
reimbursement of expenses connected with training or retraining and 
with finding and taking up employment which requires a change of 
residence.   

(2) The competent authority should consider providing financial 
resources to support in full or in part the measures referred to in 
subparagraph (1) of this Paragraph, in accordance with national law and 
practice.  

IV. Effect on Earlier Recommendation  

27. This Recommendation and the Termination of Employment 
Convention, 1982, supersede the Termination of Employment 
Recommendation, 1963.  

Cross references  
Conventions: C158 Termination of Employment Convention, 1982  
Conventions: C142 Human Resources Development Convention, 1975  
Recommendations:R150 Human Resources Development 
Recommendation, 1975  
Recommendations:R119 Termination of Employment Recommendation, 
1963  
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