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ABSTRACT

The child’s participation in any legal matter involving him/her is crucial whether
received directly or indirectly through a legal representative. The significance of
the child’s views in legal matters is accepted internationally and is entrenched in
South African law. This is the main feature of the present research.

In Roman law the paterfamilias was the complete antithesis of the best interest
of the child with his paternal power entirely serving his own interests. The best
interests of the child progressively improved his/her participatory rights and the
dominance of paternal authority in Roman, Germanic, and Frankish law
eventually gave way to parental authority and assistance in Roman-Dutch law.
This advanced the child’s participation in legal matters and under Roman-Dutch
law, his/her right of participation included legal representation by way of a

curator ad litem.

The child’'s best interests were consistently viewed from an adult’s perspective
and resulted in an adult-centred assessment of his/her best interests. Statutory
intervention increased the child’s participatory and representation rights,

however, the tenor of these items of legislation remained parent-centred.

The Appeal Court later dispelled any uncertainty regarding the paramountcy
with respect to the best interests of the child. During the 1970s in South Africa,
the emphasis began shifting from a parent-centred to a child-centred approach
in litigation between parents in cases involving their children. An open-ended list
of factors comprising the best interests of the child accentuated this shift. Courts
were encouraged to apply the paramountcy rule in legal matters concerning

children and to consider the views of children in determining their best interests.

The new democratic constitutional dispensation in South Africa, followed by the
ratification of the Convention on the Rights of the Child and the African Charter,

obligated South Africa to align children’s rights with international law and
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standards. The South African Law Reform Commission set out to investigate

and to formulate a single comprehensive children’s statute.

The resultant Children’s Act 38 of 2005 is the most important item of legislation
for children in private law in South Africa. The Children’s Act provides for the
widest possible form of child participation in legal matters involving the child. It
revolutionises child participation requiring no lower age limit as a determining

factor when allowing the child, able to form a view, to express that view.

The child’s right to access a court and to be assisted in doing so further
enhances his/her participatory right. Effective legal representation is the key in
ensuring that children enjoy the fundamental right of participation equal to that

of adults in legal matters involving children.

Comparative research of child laws in Australia, Kenya, New Zealand and
United Kingdom confirms that South Africa is well on the way in enhancing
children’s participatory and legal representation rights in legal matters
concerning them. This illustrates that only the child’s best interests should serve
as a requirement for the legal representation of children in legal matters.
Continued training is essential to ensure the implementation of the Children’s

Act and requires a concerted effort from all role-players.



(0233“

access

age of majority

best interests of the child
birth of the child

capacity to act

capacity to litigate

child

child participation
Children’s Act 38 of 2005
guardian

guardianship

infans

legal capacity

legal representation
minor

participatory right of the child
representation

rights of the child

views of the child

UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

KEY WORDS



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

=

&

ﬂ UNIVERSITEIT VAN PRETORIA
Qe

ACKNOWLEDGMENTS

The reality of working with children daily as a magistrate confirmed my resolve
to conduct this research. The journey has been long and indeed a catharsis in

many ways.

Trynie Boezaart as supervisor has been a pillar of strength throughout this
humbling experience. Her inspirational observations and firm, but unobtrusive
style of supervision complements her humility and enormous patience. She
never doubted my ability and made me believe in myself. At times during my
research, her encouragement was a lifeline. Her indulgence with my lack of

technical skills helped to smooth away the rough edges.

At a late but important stage during my preparation of this thesis, | had the
privilege of having the late Professor Piet de Kock edit all but two chapters of
my thesis, the introduction and conclusion. He inspired me with his guidance
and suggestions which helped with the final preparation of this thesis. |
acknowledge and appreciate his valuable contribution.

To my wife Rieta and son David who have endured my absence from normal
family life for so long | extend my most heartfelt gratitude. Only Rieta knows
what time and effort really went into the preparation of this thesis. Her patience
and silent support carried me through this long journey.

The Lord graced me with the ability to persevere and use the talent He

bestowed on me and has been and remains my Shepherd.



"IW_

&

ﬂ UNIVERSITEIT VAN PRETORIA
Qe

UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

TABLE OF CONTENTS

A S B [

K Y WO S i

ACKNOWI CAOM N S v

CHAPTER 1 _ 1

INTRODUCTION 1
11 Reflection on the theory of child participation and

representation in legal matters 1

1 1 L TRe COM XY 1

1L 2 TermMiNO OY 4

12 Method employed with research 5

1 2 1 Outlining the development of child participation and

representaton_ 5

1 2 2 The value of comparative legal research__ 7

1 2 3 Terms of reference for the research method employed. 8

1 2 4 Overview of historical development o 8

13 Outline of chapters____..__ 9

14 Conclusion_ 11

CHA P TER 2 14
HISTORICAL OVERVIEW OF CHILD PARTICIPATION AND

REPRESENTATION 14

2 L ROMaAN AW 14

2 L L INtrOAUCHION 14

2 1 2 Definition of “Child” 14

2121 The beginning of legal subjectivity 15

2122 The protection of the unborn child’s interests 17

2 1 3 Factors that determined and influenced the child’s status 19

214 Paternal power and authority 21

2 L S A 22

2 L 5 L INMANS 23

21511 Legal capacity 24



22

23

24

216
217
218

219

2 1 10 Child representation in Roman Law

"IW_

&

ﬂ UNIVERSITEIT VAN PRETORIA
Qe

UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

21512 Capacitytoact_
21513 Criminal and delictual
2152 Minor

21521 Legal capacity
21522 Capacitytoact_
21523 Capacity to litigate____

21524 Criminal and delictual

Rights of a child born of an unmarried father

Guardianship

2181 Tutela

2182 Cura minorum

Termination of minority

Germanic law

221
222
223
224
225

231
232
233
234
235

241
242
243
244
245

Age as a factor in defining “child”

Participation of children in legal matters

Vi

accountability

24

25
26
27
32
32
33
34
35
36
37
39
39
40
40
41
42
44
46
47
47
47
48
48
50
50
50
50
52
53
54



4"’_
o

W UNIVERSITEIT VAN PRETORIA
Q. UNIVERSITY OF PRETORIA
Qo YUNIBESITHI YA PRETORIA

-

24 5 1  CapacCity 10 aCt
2452 Engagement and marriage
2453 Making a will

2 4 6 Children of unmarried parents

247 Capacity of children to litigate

2 4 8 Criminal and delictual accountability of children

2 49 Representation of children in legal matters

2 4 10 Termination of minority

2 S CONCIUSION
CHAPTER 3
STATUTORY DEVELOPMENT OF THE PARTICIPATORY RIGHTS OF
CHILDREN IN LEGAL MATTERS AND THEIR RIGHT TO LEGAL
REPRESENTATION AND CUSTOMARY LAW IN THE PRE-

CONSTITUTIONAL ERA IN SOUTH AFRICA

31 Early South African history
311 Introduction

312 Pre-colonial period

313 Colonial period

314 Statutory development after unification

315 Conclusion

32 The influence of customary law on the participatory rights of

3 2 2 Defining a “child” in customary law

3 23 Adoption in customary law

3 24 The effect of customary law on the capacity of the child___

325 Paternal authority
326 Age

vii

56
58
60
60
61
63
64
65
66
68

68
68
68
69
70
73
80

81
81
82
82
83
84
86
87
89
91
93



4"’_
o

W UNIVERSITEIT VAN PRETORIA
Q. UNIVERSITY OF PRETORIA
Qo YUNIBESITHI YA PRETORIA

-

32621 Legal capacity of thechild_____. . . . ... .. 93

32622 Capacity to aCt 95

32623 Capacity to litigate 97

3263 Delictual and criminal accountability ... 98

B 2 T CONCIUSION 99
CHAPTER 4 100

DEVELOPMENT OF THE CHILD’S PARTICIPATORY RIGHT IN LEGAL
MATTERS AND THE CHILD’S RIGHT TO LEGAL REPRESENTATION

REFLECTED IN THE STATUSOFACHILD 100
A INtrOdUCTI ON 100
4 2 DefiniNg A ChIlA” 102
4 21 The beginning of legal subjectivity 103
4 2 2 The protection of the unborn’s interests_____ . 106
4221 Protection by way of the nasciturus fiction____ . 106

4222 Statutory protection of the unborn child’s interests
in succession_ 118
4 2 3 Termination of pregnancy 119
43 Factors that determine and influence the child’s status 122

431 Legitimacy and its effect on children born from unmarried

P O S 123
4311 Contact of the unmarried father with the child . 125
4312 Care of achild born from an unmarried father 132

A 3 1 3  Palernity 135

N o [ 140
4321 Effectofageonthechild’sstatus. . .. 141

4 4  Effect of age on the child’s participation in legal matters____ .. 144
A A L INfans 146
4411 Legal capacCity 147
4412 Capacity t0 aCt 148
4413 Capacity to litigate 151

4414 Delictual and criminal accountability of the infans___ 153

442 Minor 155

viii



4"’_
o

W UNIVERSITEIT VAN PRETORIA
Q. UNIVERSITY OF PRETORIA
Qo YUNIBESITHI YA PRETORIA

-

44 2 1 Legal CapaCity 155
44 2 2 CapacCity t0 aCt 158
44221 Agreements for which a minor has full
capacity to act 158
44222 Agreements for which a minor has
limited capacitytoact . . 161
44223 Result of an assisted minor’'s agreement_ 175
44224 Result of an unassisted minor's
agreement 177

44225 Agreements for which a minor has no

capacity to act 181
44226 Capacity to conclude a marriage_____ ... 182
44227 Capacity to execute awill 187
4423 Capacity to litigate 187
4424 Minors Accountability 191
44241 Delictual accountability . . 192
44242 Criminal accountability 195
4425 Termination or miNOrity 200
45 The effect of parental responsibilities and rights on child
participation and representation 202
451 Guardianship 203
452 How is the child’s participatory right influenced by parental
responsibilities and rights? .~~~ 205
A R O 1 (= 206
45 2 2  CoNntaCt 211
453 Maintenance of Children 213
A B CONCIUSION 217
CHAPTER 5 219

THE CHILD’S RIGHT TO PARTICIPATION AND REPRESENTATION IN
LEGAL MATTERS IN THE POST-CONSTITUTIONAL ERA IN SOUTH
AFRICA 219

51 Introduction 219



52

53

54

Children’s rights in legal matters

=

&

ﬂ UNIVERSITEIT VAN PRETORIA
Qe

UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

521 Origin and development of children’s rights in respect of

522

523

South African Law Reform Commission

531
532
533
534

participation and legal representation

International instruments

5221

5222

5223

5224

United Nations Convention on the Rights of the

Child 223

The African Charter on the Rights and welfare of

the Child 230

Other international and regional instruments in

which child participation and legal representation

in legal matters are acknowledged 237

Comparison of international and regional

instruments regarding the participatory rights and

legal representation of children in legal matters 241

The influence of international instruments on the child’s

participatory rights and legal representation in South Africa

5231

52311 Section 28(2) of the Constitution 253
52312 Section 28(1)(b) of the Constitution 255
52313 Section 28(1)(c) of the Constitution 256
52314 Section 28(1)(h) of the Constitution 257

5232

Introduction

Best interests principle investigated

The influence of the Convention on the Rights of
the Child and African Charter after the

constitutional dispensation 251

The influence of the Convention on the Rights of

the Child and African Charter in the Children’s Act 264
272
272
275
279

The Child's participatory and representation rights in legal

matters

220

221
223

249



&
W UNIVERSITEIT VAN PRETORIA
Qe

UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

541 Introduction

54 2 The objectives of the Children’s Act

543 General comments

54 4 General Principles

545 Participatory rights of children

5451 Section 10 confirming the participatory rights of

children

5452 Participatory rights of children in general

5453 Participatory rights of children in the children’s

5454 How does section 10 affect the participatory rights

of children in family-law matters?

546 Legal representation of children
5461 Introduction

5462 Legal representation of childreningeneral .
54621 Legal representation in family-law and
civil matters
54622 Legal representation in terms of the
Children’s Act
54623 The difference between an appointment

of a curator ad litem and a legal
representative in terms of section
28(1)(h) of the Constitution

5463 Legal representation for children in conflict with

the law

5464 The effect of substantial injustice on the child’s
right to legal representation

55 Best interests of the child revisited

551 General and introductory remarks_____

552 Statutory recognition of the best interests of the child

standard in South Africa

Xi

288
201
294
297
309

314
317

326

342

353

353

356

357

368

371



4"’_
o

W UNIVERSITEIT VAN PRETORIA
Q. UNIVERSITY OF PRETORIA
Qo YUNIBESITHI YA PRETORIA

-

553 Comparative analysis of the best interests of the child
S AN 393
56 CONCIUSION 400
CHA P TER O 403
A COMPARATIVE ANALYSIS OF THE CHILD'S RIGHT TO
PARTICIPATION AND REPRESENTATION IN LEGAL MATTERS . 403
6 L INErOAUCT ON 403
62 Brief overview of English common law. 404
6 2 1 INtrOdUCH ON 404
6 22 The importance of different ages 406
6 23 The participatory rights of children 408
6 24 The representation of a child in legal proceedings_____ . .. . 411
6 25 Criminal and delictual accountability 412
B 2 6 CONCIUSION 414
6 3 ATIICAN COUNTT S 414
0 3 L GNANA 414
6311 TheChildrens Actof 1998 415
63111 The rights and the best interests of the
Child 416
63112 The participatory and representation
rights of children__ 418
63113 The Family Tribunal . 420
631 2  CONCIUSION 422
0 3 2 UQaNAa 423
6321 Children’'s Act of 1097 425
63211 The Family and Children Court__ . 426
63212 Children’srights_____ 427
63213 The patrticipatory rights of children and
their right to legal representation_ 429
6 3 2 2 CONCIUSION 431
0 3 3 KON O 432
6331 Kenyan Children ACt 433

Xii



64

641 United Kingdom and Scotland

642

643

4

i

-

W UNIVERSITEIT VAN PRETORIA
. UNIVERSITY OF PRETORIA

ot

63311
63312
63313

YUNIBESITHI YA PRETORIA

Children’s courts

Participatory and representation

of children

rights

6332 Conclusion
Other countries

6411 United Ki
64111
64112
64113

ngdom Children Act of 1989
The best interest of the child
The participatory rights of the child
The child's right to a

representative

6412 Conclusion

New Zealand

6421 Introduction

6422 The Children, Young Persons and their Families

64221
64222
64223

The participatory rights of the child

The child’s right to legal representation

6423 The Care of Children Act of 2004

64231

64232
64233

The paramountcy of the child’s welfare

and best interests

The participatory rights of the child

The child’s right to a legal representative

6424 Conclusion

Australia

64321
64322
64323

The participatory rights of the child
The right of the child to legal

Xiii

435
436

437
441
442
443
445
446
451

461
465
470
470

471
473
474
475
476

477
478

474

482
484
484
486
487
490



4"’_
o

W UNIVERSITEIT VAN PRETORIA
Q. UNIVERSITY OF PRETORIA
Qo YUNIBESITHI YA PRETORIA

-

494
497
499
504

representation.

64 33  CONCIUSION

65 Conclusion of the comparative analysis_______ .

CHAPTER 7
CONCLUSION

71 Introduction

72 The development of the child’s participatory rights

721
722

723

724

725

726

127

Bibliography
Books, Chapters in Books and Journal Articles

International and Regional Instruments

Developments leading to the South African era
The period in South Africa prior to the new constitutional
dispensation
The child’s participatory right and the right to legal
representation enshrined in the Constitution
A comparative analysis of South Africa’s international

obligations regarding the child’s participation and legal
representation
The child’s participatory right and the right to legal
representation confirmed in the Children’s Act
How effective is the child’s participatory right and right to
legal representation?

Continued progress - the way forward

Theses and Dissertations

Unpublished Documents

Internet

Foreign Case Index

Native Appeal Court, Bantu Appeal Court and Appeal Court for

Commissioners’ Courts

Statutes and Bills

Australia

Xiv

504

504

505

506

507

508

510

513

515
517
520
520
550
551
552
553
554
575

577
578
579



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
W VYUNIBESITHI YA PRETORIA

United Kingdom
List of Abbreviated Journal Names
Other Abbreviations

XV

579
579
579
579
579
581
581
581
583
585



	FRONT
	Title page
	Abstract
	Key words
	Acknowledgments
	Table of contents

	Chapters 1-2
	Chapter 3
	Chapter 4
	Chapter 5
	Chapter 6
	Chapter 7
	Back

