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Summary 
In the thesis I consider the potential effectiveness of the Promotion of Equality and Prevention of 
Unfair Discrimination Act 4 of 2000 (hereafter “the Act”) in reaching its stated goal of achieving 
societal transformation in South Africa. 
 
I consider and analyse those socio-legal theories that have a bearing on the relationship between 
“law” and “society”, and the extent to which state law may be used in a “top-down” or instrumental 
fashion to steer society in a desired direction.  I identify several characteristics of effective laws and 
compare these to the Act.  As the Act is the South African version of what may be termed “anti-
discrimination legislation”, I determine the usual shortcomings of this legislation in foreign 
jurisdictions, and identify the steps the South African legislature has taken to obviate these 
shortcomings. 
 
This thesis analyses four requirements of effective laws in more detail: (i) that the enforcement 
mechanisms should consist of specialised bodies staffed by well-trained personnel; (ii) that the 
source of the new law must be authoritative and prestigious; (iii) that the purpose behind the 
legislation must at least to a degree be compatible with existing values; and (iv) that the required 
change must be communicated to the large majority of the population. 
 
In order to assess the degree of expertise of equality court personnel, the first requirement above, I 
discuss and analyse the implementation of training programmes for court personnel tasked to 
preside in courts applying the Act.  I illustrate that the current pool of equality court personnel was 
probably inadequately trained, inter alia because the individuals tasked to manage the training of 
equality court personnel did not follow good management practice. 
 
As to the second and third requirements of effective legislation referred to above, I report on an 
empirical study relating to unfair discrimination undertaken in 2001 in “white Pretoria”, Mamelodi 
and Atteridgeville.  The results of this study suggest that the majority of South Africans do not 
experience explicit discrimination and where they do, they generally do not approach courts to 
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have their grievances aired.  In turn, this finding suggests that the Act will be underutilised and will 
not play the role envisaged for it by Parliament in combating discrimination. 
 
As to the last requirement highlighted above, I illustrate that the public awareness campaign 
relating to the Act was inadequate in its impact. 
 
In conclusion, the study identifies a number of weaknesses in the Act and proposes a range of 
amendments that would facilitate the use of these courts by complainants.  I also identify further 
avenues of socio-legal research that could be undertaken relating to the Act, specifically how the 
Act may be utilised to combat poverty in South Africa. 
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Opsomming 
In die proefskrif ondersoek ek die potensiële doeltreffendheid van die Promotion of Equality and 

Prevention of Unfair Discrimination Act 4 van 2000 (hierna “die Wet”.)  Ek ondersoek spesifiek die 
vraag of die Wet sy gestelde doelwit - die bereiking van sosiale transformasie in Suid-Afrika - sou 
kon bereik. 
 
Ek oorweeg en ontleed daardie sosio-juridiese teorieë wat die verhouding bespreek tussen “reg” 
en “gemeenskap”, en tot watter mate “owerheidsreg” gebruik kan word, in ‘n instrumentele manier, 
om ‘n gemeenskap in die verlangde rigting te stuur.  Ek identifiseer verskeie eienskappe van 
doeltreffende wetgewing en vergelyk hierdie eienskappe met die Wet.  Omdat die Wet die Suid-
Afrikaanse weergawe is van wat gewoonlik as “anti-diskriminasie wetgewing” beskryf word, 
ondersoek ek ook die tradisionele tekortkominge van hierdie soort wetgewing in buitelandse 
jurisdiksies en identifiseer ek die stappe wat die Suid-Afrikaanse wetgewer geneem het om hierdie 
tekortkominge aan te spreek. 
 
Die proefskrif bespreek vier eienskappe van doeltreffende wetgewing in meer besonderhede, 
naamlik (i) dat die afdwingingsmeganisme moet bestaan uit gespesialiseerde liggame en beman 
moet word deur goed opgeleide personeel; (ii) dat die bestaansbron van nuwe wetgewing gesag 
moet dra; (iii) dat die doel wat nuwe wetgewing onderlê minstens tot ‘n mate versoenbaar moet 
wees met bestaande gemeenskapswaardes; en (iv) dat enige nuwe wetgewing behoorlik 
gepopulariseer moet word. 
 
Ten einde die graad van deskundigheid van gelykheidshofpersoneel vas te stel, die eerste vereiste 
hierbo, bespreek en ontleed ek die implementering van opleidingsprogramme vir die hofpersoneel 
wat getaak is om hierdie Wet af te dwing.  Ek dui aan dat hierdie opleidingsprogram grootliks nie in 
sy doel geslaag het nie, onder andere omdat die personeel wat getaak is om die opleidingsprojek 
uit te voer, nie behoorlike bestuurspraktyk toegepas het nie. 
 
Wat die tweede en derde vereistes van doeltreffende wetgewing betref waarna ek hierbo verwys, 
doen ek verslag oor ‘n empiriese ondersoek wat ek in 2001 onderneem het in wat genoem kan 
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word “wit Pretoria”, Mamelodi en Atteridgeville betreffende onbillike diskriminasie.  Die resultate 
van hierdie studie toon aan dat die meerderheid Suid-Afrikaners nie eksplisiete diskriminasie 
ervaar nie, en waar hulle dit wel ervaar, nie van howe gebruik maak om die dispuut op te los nie.  
Hierdie afleiding impliseer weer dat die Wet onderbenut gaan word en nie die rol wat die Suid-
Afrikaanse parlement voorsien het, gaan speel in die aanspreek van diskriminasie nie. 
 
Wat die vierde vereiste hierbo na verwys betref, dui ek aan dat die populariseringsprojek veel te 
wense oorgelaat het. 
 
Ter gevolgtrekking identifiseer ek ‘n aantal leemtes in die Wet en stel ek ‘n aantal wysigings voor 
wat klaers beter in staat sal stel om van howe gebruik te maak in die toepassing van die Wet.  Ek 
identifiseer ook ‘n aantal moontlikhede vir verdere sosio-juridiese navorsing met betrekking tot die 
Wet, veral dan hoe hierdie Wet gebruik sou kon word om armoede in Suid-Afrika aan te spreek. 
 
 
 

 
 
 



 

v 

Acknowledgments 
I acknowledge the valuable role the following individuals played in the realisation of the thesis: 
 
Frans Viljoen – for your valuable guidance and mentorship. 
Johann van der Westhuizen, Shadrack Gutto, Cathi Albertyn, Thuli Madonsela, Ina Botha, Deon 
Rudman, Lawrence Basset, Sandra Liebenberg, Michelle O’Sullivan and Shereen Mills – for 
allowing me to take time out of your very busy schedules to allow me to interview you and for 
allowing me to access your personal collections of documents relating to the drafting of the 
Promotion of Equality and Prevention of Unfair Discrimination Act. 
Rina Owen – for your assistance in planning the empirical study and for performing the necessary 
statistical analyses of data. 
Pieter Carstens, Christo Botha, family members, friends and colleagues – for your encouragement 
and advice. 
Liesel – for your love, friendship, endless patience, cajoling and encouragement. 
Anton Jnr – without you, I could perhaps have finished the thesis two years earlier, but my life 
would have been so much poorer. 
 
 
 
 
 
 
 
 
 
 
 

 
 
 



 

vi 

Table of contents 

Summary i 

Opsomming iii 

Acknowledgments v 

Table of contents vi 

List of tables xiii 

Abbreviations and acronyms xv 

Chapter One: Introduction 1 

1.1 Introduction 1 

1.2 Aim of the study 4 

1.3 Research assumptions 12 

1.4 Importance of the topic 13 

1.5 Literature review 15 

1.6 Modus operandi and research methodology 16 
1.6.1 Literature overview 16 
1.6.2 Field research 18 
1.6.3 Multidisciplinary research 19 
1.6.4 Analytical research 21 
1.6.5 Comparative law research 23 

1.7 Limitations of this study 24 
1.7.1 I am who I am 24 
1.7.2 A narrow focus on the Act; South Africa; unfair discrimination 27 
1.7.3 Empirical research; not normative inquiry 28 
1.7.4 Time frames 29 

 
 
 



Table of contents 

vii  

1.7.5 Funding and sources 31 

1.8 Overview of chapters 32 

Chapter Two: Law as tool of effective societal transformation? 34 

2.1 Introduction 34 

2.2 “Law” 34 
2.2.1 Law as one normative order in a range of normative orders (legal pluralism) 35 
2.2.2 Law as coercive order 38 
2.2.3 Law as dispute processing 39 
2.2.4 Law as doctrine 40 
2.2.5 The approach adopted in the thesis 40 

2.3 “Society” 41 
2.3.1 A structural or consensus approach 42 
2.3.2 A conflict, or critical, or dissensus approach 45 
2.3.3 The approach adopted in the thesis 46 

2.4 The relationship between “law” and “society”  – The (in)ability of law to affect behaviour 
 and attitudes and to steer society 48 

2.5 Characteristics of effective law 70 

2.6 A court-driven or legislature-driven social transformation? 84 

2.7 Conclusion 100 

Chapter Three: The limits of the Act itself – Assessing the South African parliament’s 
 response 111 

3.1 Introduction 111 

3.2 The limits of traditional anti-discrimination legislation 112 

3.3 Parliament’s response to the limits of traditional anti-discrimination legislation 131 
3.3.1 The Act adopts a substantive notion of equality and addresses systemic 
 discrimination 131 
3.3.2 The Act contains an open-ended list of prohibited grounds 134 

 
 
 



Table of contents 

 viii 

3.3.3 The Act eases the complainant’s burden of proof 136 
3.3.4 The Act creates an accessible enforcement mechanism: Equality courts 142 
3.3.5 The Act creates a very broad scope of application; contains a single “fairness” 
 defence; allows no sector-specific defences or exclusions 145 
3.3.6 The Act creates broad standing provisions 155 
3.3.7 The Act creates wide-ranging remedies 158 
3.3.8 The Act creates a duty to promote equality 159 

3.4 Measuring the Act against the characteristics of effective legislation 161 

3.5 Conclusion 173 

Chapter Four: An inadequately trained pool of equality court personnel due to 
 institutional incapacity 176 

4.1 Introduction 176 

4.2 State incapacity 177 

4.3 The benefits of a microscopic study 180 

4.4 Sketching the ideal? 181 
4.4.1 Plan: Determine the objectives 182 
4.4.2 Organise: Distribute the work; establish and recognise needed relationships 183 
4.4.3 Actuate: Ensure that the members of the group carry out their prescribed tasks 
 willingly and enthusiastically 184 
4.4.4 Control: Control the activities to conform to the plans 185 

4.5 An overly ambitious and unrealistic initial business plan 186 

4.6 An ineffective overseeing body and unclear lines of accountability 189 

4.7 Footdragging in the development of training material 194 

4.8 Inadequate trainers’ seminars for judges, magistrates and clerks 200 

4.9 Too much sensitivity to judicial opposition to training 226 

4.10 Inadequate budgetary support 230 

4.11 Deadlines missed; bureaucratic bungling 233 

 
 
 



Table of contents 

ix  

4.12 Absent impact assessment 238 

4.13 An ill-considered Australian study visit 238 

4.14 Analysis: Management failure 240 
4.14.1 Plan: Determine the objectives 242 
4.14.2 Organise: Distribute the work; establish and recognise needed relationships 243 
4.14.3 Actuate: Ensure that the members of the group carry out their prescribed tasks 
 willingly and enthusiastically 245 
4.14.4 Control: Control the activities to conform to the plans 246 

4.15 Conclusion 251 

Chapter Five: An empirical study illustrating the disjuncture between the ideals 
 contained in the Act and popularly held beliefs 253 

5.1 Introduction 253 

5.2 Research methodology 255 

5.3 Results of the survey 260 
5.3.1 Demographical profile of the respondents 260 
5.3.2 Profile of the respondents’ attitudes towards the political situation in South Africa and 
 racial tolerance 261 
5.3.3 Profile of the respondents’ views on discrimination 263 
5.3.4 Profile of the respondents’ experiences of discrimination 264 
5.3.5 Profile of the respondents’ views on hate speech 267 
5.3.6 Profile of the respondents’ opinion of lawyers 269 
5.3.7 Profile of the respondents’ views on South African courts 270 

5.4 Analysis of the results of the survey 271 
5.4.1 An ongoing legitimacy crisis 271 
5.4.2 Little (overt) discrimination and an impoverished understanding of equality 280 

5.5 Inadequate public awareness campaigns 289 

5.6 Conclusion 295 

 
 
 



Table of contents 

 x 

Chapter Six: Conclusion 299 

6.1 Summary of main arguments 299 

6.2 Proposals for reform 305 
6.2.1 Proposed amendments to the Act 306 
6.2.2 Institutional capacity 332 

6.3 Avenues for further socio-legal research relating to the Act 334 

Annexure A: Content of initial training seminars – Judges, magistrates, registrars and 
 clerks 339 

Annexure B: Tables – Empirical survey 361 

Annexure C: Canadian anti-discrimination legislation 408 

C.1 Canadian Human Rights Tribunal 408 

C.2 Alberta 409 

C.3 British Columbia 411 

C.4 Manitoba 412 

C.5 New Brunswick 415 

C.6 Newfoundland and Labrador 417 

C.7 North West Territories 418 

C.8 Nova Scotia 419 

C.9 Nunavut 421 

C.10 Ontario 421 

C.11 Prince Edwards Islands 426 

C.12 Saskatchewan 428 

C.13 Yukon 431 

Annexure D: Profile of decisions – Canadian anti-discrimination tribunals 1996 – 2003 434 

 
 
 



Table of contents 

xi  

D.1 Canadian Human Rights Tribunal 434 

D.2 Alberta 459 

D.3 British Columbia 475 

D.4 Manitoba 543 

D.5 Nova Scotia 546 

D.6 Ontario 550 

D.7 Prince Edward Island 570 

Annexure E: Australian anti-discrimination legislation 575 

E.1 Australian Capital Territories 575 

E.2 New South Wales 583 

E.3 Northern Territory 594 

E.4 Queensland 599 

E.5 South Australia 606 

E.6 Victoria 616 

Annexure F: Profile of early equality court cases – Telephone survey (60 pilot equality 
 courts); newspaper reports 623 

F.1 The 60 pilot courts as at September 2005 623 
F.1.1 Limpopo 623 
F.1.2 Gauteng 625 
F.1.3 Mpumalanga 627 
F.1.4 North West 629 
F.1.5 Northern Cape 631 
F.1.6 Western Cape 632 
F.1.7 Eastern Cape 634 
F.1.8 Free State 635 
F.1.9 KwaZulu Natal 638 

 
 
 



Table of contents 

 xii 

F.2 Newspaper reports 642 
F.2.1 Discrimination 642 
F.2.2 Hate speech 655 

Annexure G: Schedule of selected documents pertaining to the drafting history of the Act 
 and the initial training programmes of equality court personnel 661 

Table of cases 671 

Table of South African legislation and Government notices 690 

List of sources 691 

 

 

 

 
 
 



 

xiii 

List of tables 
Table A: The training document 361 
Table B: The questionnaire 364 
Table C: Codes to open-ended options in Question 6 375 
Table D: Codes to open-ended options in Question 16.2 376 
Table E: Codes to open-ended options in Question 19.2 376 
Table F: Codes to open-ended options in Question 20.2 376 
Table G: Profile of respondents’ attitude towards the general political situation in South Africa 

(question 14) 377 
Table H: Profile of respondents’ views on racial tolerance (Question 15) 377 
Table I: Profile of respondents’ views on the use/misuse of the term “racist” (Question 21) 378 
Table J: Profile of respondents’ views on the implementation of anti-discrimination laws and 

policies (Question 22) 378 
Table K: Awareness of the Act specifically 379 
Table L: Respondents’ response to question 10.1 379 
Table M: White respondents’ response to question 10.1 380 
Table N: Black, coloured and Asian respondents’ response to question 10.1 382 
Table O: Afrikaans-speaking respondents’ response to question 10.1 383 
Table P: English-speaking (and other European languages) respondents’ response to question 

10.1 385 
Table Q: Respondents’ response to question 10.2 387 
Table R: White respondents’ response to question 10.2 387 
Table S: Black, coloured and Asian respondents’ response to question 10.2 387 
Table T: Afrikaans-speaking respondents’ response to question 10.2 388 
Table U: English-speaking (and other European languages) respondents’ response to question 

10.2 388 
Table V: Descriptions of discrimination 389 
Table W :  Positive opinions of lawyers 395 
Table X: Negative opinions of lawyers 397 
Table Y: Ambivalent opinions of lawyers 400 

 
 
 



List of tables 

 xiv 

Table Z: Positive view of courts 403 
Table AA: Negative view of courts 404 
Table BB: Ambivalent opinions of courts 406 
 
 
 
 

 
 
 



 

xv 

Abbreviations and acronyms 
ABA J   The American Bar Association Journal 
AHRLJ   African Human Rights Law Journal 
AJ   Acta Juridica 
Am Soc R  American Sociological Review 
Austr LJ  The Australian Law Journal 
BCHRT   British Columbia Human Rights Tribunal 
BCLR   Butterworths Constitutional Law Reports 
Br J Law & Soc  British Journal of Law and Society 
BYU L Rev  Brigham Young University Law Review 
Cam LJ   Cambridge Law Journal 
Can BR   The Canadian Bar Review 
Can J ALP  Canadian Journal of Administrative Law and Practice 
CJWL   Canadian Journal of Women and the Law 
Comp Lab L & Pol’y J Comparative Labour Law and Policy Journal 
Conn L Rev  Connecticut Law Review 
Cornell L Rev  Cornell Law Review 
DJ   De Jure 
DR   De Rebus 
DSA   Development Southern Africa 
ELDU   Equality Legislation Drafting Unit 
ELETU   Equality Legislation Education and Training Unit 
Geo LJ   Georgetown Law Journal 
Harv CRCL LR  Harvard Civil Rights-Civil Liberties Law Review 
Harv J on Legisl  Harvard Journal on Legislation 
Harv L Rev  Harvard Law Review 
Henn L   The Hennepin Lawyer 
HRQ   Human Rights Quarterly 
HSRC   Human Sciences Research Council 
IB   Interights Bulletin 

 
 
 



Abbreviations and acronyms 

 xvi 

Int & Comp LQ  International and Comparative Law Quarterly 
ILJ   Industrial Law Journal (South Africa) 
ISLR   Irish Student Law Review 
Int J Ethics  International Journal of Ethics 
Int J Manp  International Journal of Manpower (sic) 
Int J Soc & Soc P International Journal of Sociology and Social Policy 
Int J Soc Law  International Journal of the Sociology of Law 
JAL   Journal of African Law 
JISEC   Judicial Information Service for Equality Courts 
J Law & Soc  Journal of Law and Society 
Law & Soc Inq  Law and Social Inquiry 
Law & Soc Rev  Law and Society Review 
LDD   Law, Democracy & Development 
LS   Legal Studies 
Man LJ   Manitoba Law Journal 
Melb U L Rev  Melbourne University Law Review 
Mich L Rev  Michigan Law Review 
Minn L Rev  Minnesota Law Review 
Mod L Rev  The Modern Law Review 
NJCL   National Journal of Constitutional Law 
Osgoode Hall LJ Osgoode Hall Law Journal 
Oxford J LS  Oxford Journal of Legal Studies 
PL   Public Law 
S Afr J Sociol  South African Journal of Sociology 
SAHRY   South African Human Rights Yearbook 
SAIRR   The South African Institute of Race Relations 
SAJHR   South African Journal on Human Rights 
SALJ   South African Law Journal 
SAPL   SA Public Law 
Stan L Rev  Stanford Law Review 
Stat L Rev  Statute Law Review 

 
 
 



Abbreviations and acronyms 

xvii  

Stell LR Stellenbosch Law Review 
Tex L Rev Texas Law Review 
THRHR Journal of Contemporary Roman-Dutch Law (Tydskrif vir Hedendaagse 

Romeins-Hollandse Reg) 
TMB   (Equality Legislation) Training Management Board 
TMT   (Equality Legislation) Training Management Team 
TRW Journal for Juridical Science (Tydskrif vir die Regswetenskap) 
TSAR Journal of South African Law (Tydskrif vir Suid-Afrikaanse Reg) 
Tul L Rev  Tulane Law Review 
Univ Chicago L Rev The University of Chicago Law Review 
UNB LJ   University of New Brunswick Law Journal 
Univ Miami L Rev University of Miami Law Review 
U Pa L Rev  University of Pennsylvania Law Review 
Yale LJ   The Yale Law Journal 
W&M L Rev  William and Mary Law Review 
W&A   Word and Action 
Wis L Rev  Wisconsin Law Review 
 
 
 
 
 
 
 
 

 
 
 


	FRONT
	Title page
	Summary
	Opsomming
	Acknowledgments
	Table of contents
	List of tables
	Abbreviations and acronyms

	Chapter 1
	Chapter 2
	Chapter 3
	Chapter 4
	Chapter 5
	Chapter 6
	Back



