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PART IV: SOUTH AFRICAN LAW AND LAW REFORM
Chapter 7: The effect of sequestration on the property of the insolvent

71 Introduction

In an analysis of problem areas in respect of assets in insolvent estates, it is
necessary to consider briefly how those assets are come by and how they are
protected to the maximum advantage of the creditors and, to a lesser extent, for
the benefit of the insolvent debtor. To comply with a policy of the collection of the
maximum assets for the advantage of the creditors of the insolvent estate,

adequate procedural measures must be guaranteed in legislation.’

Closely linked to this collection policy is the policy of granting the insolvent debtor
a fresh start during his sequestration and upon his rehabilitation. The more assets
have been collected, the greater the chance of excluded or exempt assets being
available to assist the debtor in his endeavour to attain a fresh start, and the
greater the possibility that a residue of the insolvent estate may be available for

the debtor at the moment of rehabilitation. As Jackson puts it:

The determination of liabilities is only half of what the basic bankruptcy process
needs to concern itself with. The assets of the debtor as well as its liabilities must
be fixed in order to determine the estate of a debtor available for distribution to
particular claimants.

Thus, in between the two aforementioned policies is the policy of providing for
excluded assets and exempt assets in an insolvent estate. Indirectly, the latter
policy can aid the procedural aspect of the collection of assets, because if
provision is made for fairly generous exclusions or exemptions, the insolvent
debtor will be less likely to hide his assets from his creditors. Although these

policies are actually, or should be, inextricably linked to each other, it will be shown

'"The UNCITRAL Legislative guide on insolvency law states that for an efficient insolvency regime
several key objectives mustbe identified in a balanced manner, two of these being the maximisation
of the value of assets, and the preservation of the insolvency estate to facilitate the equitable
distribution of assets to creditors — See United Nations Commission on International Trade Law
Legislative guide on insolvency law at 10 (hereafter UNCITRAL Guide).

2)ackson TH The logic and limits of bankruptcy law (1986) at 89 (hereafter Jackson).
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here and in other chapters that the policy of the collection of maximum assets for
the advantage of creditors actually overwhelms all other policies in South African

insolvency law.

For a debtor, the granting of a sequestration order’® holds severe and far-reaching
consequences. By the granting of a provisional order for sequestration the
mechanisms of the law of insolvency are set in motion, thereby working towards the
Insolvency Act’s* objective of achieving the liquidation of the sequestrated debtor's
estate and the distribution of his assets among his creditors.’ Sequestration results in
a concursus creditorum.® This is the legal relationship that arise between the different
creditors, on the one hand and, on the other, between the creditors and their insolvent
debtor.” The establishment of the concursus creditorum replaces the individual creditor
remedies with a collective execution procedure.? Creditors are no longer, from this
point on, allowed to have recourse to the debtor's estate individually, but must do so
in terms of the relevant rules of insolvency law. A concursus creditorum has as its
main purpose the satisfying of, as far as possible, creditors’ claims against the estate.
In order to achieve this objective, the insolvent debtor’s estate is vested first in the
Master of the High Court and, upon his appointment, in the trustee of the insolvent
estate.’ The trustee must collect the estate assets, realise them and distribute the
proceeds among the creditors according to their order of preference that is

determined by the Act. The principles of a concursus creditorum require that the

3A “sequestration order” is defined in s 2 of the Insolvency Act as any order of court whereby an
estate is sequestrated, and includes a provisional order. The effects of sequestration which are
discussed in this chapter therefore already come into play when a provisional order is granted in the
case of compulsory sequestration, unless the Act expressly states that they come into operation
only if a final order is granted.

24 of 1936 (hereafter the Act or the Insolvency Act).

®See generally De la Rey Mars The Law of insolvency in South Africa (1988) at 128 and further
(hereafter Mars (1988)); Smith CH The law of insolvency (3™ ed) (1988) at 81(hereafter Smith The
law of insolvency); Meskin PM Insolvency law and its operation in winding-up (1990) at 4.16 and
further (hereafter Meskin); Bertelsmann E, Evans RG, Harris A, Kelly-Louw M, Loubser A, Roestoff
M, Smith A, Stander L and Steyn L Mars The law of insolvency in South Africa (9" ed) (ed C Nagel)
(2008) at 102 and further (hereafter Mars (2008)).

6See Walker v Syfret 1911 AD 141.

"Swart BH Die rol van 'n concursus creditorium in die Suid-Afrikaanse insolvensie reg LLD Thesis
University Pretoria (1990) at 264 (hereafter Swart Thesis).

8Swart Thesis at 267.

°s 20(1) of the Insolvency Act provides that the effects of sequestration will be “to divest the
insolvent of his estate”. In this context there is a dispute as to whether or not the insolvent loses the
right of ownership of his estate. In the South African law of insolvency it is apparently accepted that
he does lose his right of ownership — see De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A).
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respective positions of creditors be established at the moment of sequestration and
that they be compensated from the proceeds of the estate in the order of preference

that existed at that moment."

7.2 Collection and protection of assets

To assist the trustee in his initial duty to identify and to preserve the assets of the
insolvent debtor, the Act provides for the divesting of the insolvent debtor of his
estate and the vesting thereof in the Master and, upon his appointment, in the
trustee."” This divestiture deprives the insolvent of control over all his property
immediately after the sequestration order has been granted. The Court of Appeal
has ruled that a sequestration order causes the insolvent debtor’s estate to pass
in ownership first to the Master and ultimately to the trustee.'> However, it is
debatable whether the divestiture of his estate deprives the insolvent of all his
rights thereto. In Mears v Rissik," for example, it was said that:
The law provides that if there is any residue after paying the debts it is to be handed
to the insolvent. Not only so, but it is to his interest that as many assets as possible
shall be brought into the estate, and the debts reduced to their proper limits. He has
an interest in seeing that it is done. An asset may suddenly become valuable which
has been considered worthless, or he may have a legacy left to him which may
enable him to clear off all his liabilities. Apart from that it is to the interest of the
insolvent that his assets should be increased and his liabilities reduced, because in
that way the stigma of insolvency rests less heavily upon him; and when he applies
for his rehabilitation he is in a better position than if he had a very large margin of

unpaid debts. Therefore from whatever standpoint we regard it the insolvent has a
very real interest in the administration of his estate.

On this point Smith stated that the insolvent retained a vital reversionary interest

in his insolvent estate.™

The Act contains a number of provisions that serve to facilitate the trustee in his
task of collecting the assets of the insolvent debtor and administering the insolvent

estate. To begin with, a copy of the final sequestration order is served on the

“Walker v Syfret 1911 AD 141.

S 20(1) of the Act.

2De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A).
31905 TS 303 at 305.

“Smith Law of insolvency at 81.
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insolvent, and if he is married out of community of property, also on his spouse."®
Furthermore, the Act directs the Registrar of the Court who granted the
sequestration order to provide a copy of the order to the Master, to the deputy
sheriff of every district in which the insolvent resides or owns property, to every
officer charged with the registration ofimmovable property in the Republic of South
Africa, to an officer in charge of a register of ships, and to every sheriff of the court
who holds under attachment any property of the insolvent.'® When receiving such
an order, such officer must register it and note on it the day and hour when it was
received in his office."”As soon as any officer charged with the registration of title
to any immovable property in the Republic receives such an order or certificate,
he must enter a caveat against the transfer of all immovable property or the
cancellation or cession of any bond registered in the name of, or belonging to, the
insolvent. If the sequestration order or the certificate also contains the name of the
spouse of the insolvent, he must also enter such caveat in respect of the spouse.'®
This section of the Act serves to prevent the improper transfer of immovable

property out of an insolvent estate or the cancellation or cession of any bond.

As soon as the sheriff has received a sequestration order, he must attach and make an
inventory of the movable property of the insolvent estate that s in his district, which can
be manually delivered and which is not in the possession of a person who claims to be
entitled thereto under a right of pledge, a right of retention or under attachment by a
messenger."® The sheriff's duties include his taking into custody all documentation and
records relating to the affairs of the insolvent, as well as cash, share certificates, bonds,
bills of exchange, promissory notes and other securities, and remit all such cash to the
Master.® Movable property other than animals must be left by the sheriff in a suitable
place, properly sealed up, or he must appoint a suitable person to hold any movable
property in his custody.?’ He must hand to the person appointed a copy of the inventory,

with a notice that the property has been attached by virtue of a sequestration order. This

S 16(1). The constitutionality of this procedure is considered in ch 11 below.
°s17(1).

S 17(2).

83 17(3).

198 19(1).

25 19(1)(a).

'S 19(1)(b).
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notice must contain a statement that it is an offence under section 142 of the Act to

t.2 The sheriff must

remove, conceal or dispose of property to defeat an attachmen
make a detailed list of all the books and records attached, and note thereon any
explanation given by the insolvent in respect thereof or in respect of any books or
records relating to his affairs that the insolvent is unable to produce.? If the insolvent is
present, the sheriff must ask him whether this list is a complete list of the books and

records relating to his affairs and his reply must be recorded.*

Immediately after effecting the attachment, the sheriff must report so to the Master
in writing. In this report he must mention any property that is in the lawful
possession of a pledge or of someone who is entitled to retain such property by
virtue of aright of retention. With this report he must submit a copy of the inventory
that was made by him, while such copy must also be submitted to the trustee as
soon as possible after his appointment.® A messenger who holds property
attached by him which he knows belongs to the insolvent estate must provide the

Master with an inventory of all such property.

These provisions of the Act enable the trustee, once appointed, to be thoroughly
informed in respect of the estate’s assets and to take possession thereof. The estate
will remain vested in the trustee until the debtor is reinvested therewith pursuant to a
composition or until his rehabilitation.?” It is therefore clear that the Act makes
adequate provision for the actual procedure of collection, control and protection of
assets of the insolvent estate. So at this point the stage has been set by the Act to
comply with the policy in South African insolvency law of the collection of the

maximum assets for the advantage of the creditors of the insolvent estate.

With the procedure for collection of assets in place, one must consider the nature of

the assets or the property that forms part of an insolvent estate, or property that can

2235 19(1)(c). S 142 creates an offence punishable by imprisonment not exceeding three years.
23
S 19(1)(d).
%3 19(1)(e).
23 19(3) (a)-(b).
%3 19(4).
273 25(1).
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be excluded or exempted from that estate. In this respect it will also be necessary to
identify and analyse the policies that underpin the inclusion or exclusion or exemption

of property from insolvent estates in South African insolvency law.

Unlike the Act’s provisions regarding the procedure for the collection of assets
described above, its provisions regarding the actual property that may be collected
on behalf of the creditors of the insolvent estate, or that which is excluded or
exempted from that estate, as well as the policy considerations upon which these
legislative provisions hinge, are not always clear. Uncertainty in this respect has
led to considerable litigation and academic writing relating to these problem areas
concerning assets in insolvent estates of individuals. Some of these problem areas

will be considered throughout this thesis.

7.3 The meaning of the term “property”

“Property” in the context of the administration of an insolvent estate has a relatively
broad meaning. It includes movable or immovable property wherever situated
within the Republic, including contingent interests in property other than the
contingent interest of a fideicommissary heir or legatee.? It is a wider definition of
property than that under the common law.?° In respect of property in insolvent
estates, the Constitution of the Republic of South Africa®*® may also have an
important impact; possibly broadening the meaning of property even further.
Should this happen, it may mean that greater quantities of assets of different
classes find their way into insolvent estates. Then, depending on the class of
asset, the presence thereof in the insolvent estate could be advantageous to either
the creditors, by swelling the estate, or to the debtor, as an asset in the guise of

an excluded or an exempt asset for the benefit of the debtor.

Forexample, to determine whether a constitutional right to property in an insolvent

estate has been infringed, the meaning of “property” as envisaged by section 25

23 2 of the Act.

23ee Smith Law ofinsolvency at 96; Meskin Insolvency law at 5.1; Mars(2008) at 182 and further;
Meyer v Transvaalse Lewendehawe Koéperasie Bpk 1982 (4) SA 746 (A) at 767; Van Zyl and
Others NNO v Turner and Another 1998 (2) SA 236 (C) at 242.

%9108 of 1996.
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of the Constitution must be considered. This will determine the scope of the rights
protected by that section, after which one can enquire whether a particular class
of property in the insolvent estate will be afforded constitutional protection. Here
Currie®' says there are at least three possible meanings to the term “property”. The
constitutional property clause may, firstly, refer to physical property, such as land,
houses and cars. Secondly, he says it may the set of legal rules that regulate
relationships between individuals and physical property, in other words, the
common law property rights. So, he says, property rights such as ownership, and
the elements that make up ownership, such as the right to dispose of property, is
the property protected by the clause. Currie says a third possibility is that the term
could pertain to any relationship or interest having an exchange value.* The
courts, Currie states, will be guided by the existing scope of property law when
interpreting the term, thus property is what is accepted as such in existing law. So
property in section 25 appears to fall within the second meaning above, being
property as rights.*® But Currie says that accepting that property means rights in
property does not eliminate the difficulty in determining the scope of the term,*
and that property envisaged by section 25 should be seen as “those resources that
are generally taken to constitute a persons wealth, and that are recognised and
protected by law”.** They are protected by private law rights, namely real rights in
respect of physical things, contractual rights for performances and intellectual
property rights in respect of intellectual property.* It is not inconceivable, it is
submitted, that property of a new or unidentified character can emerge. Related
to this idea, for example, is Currie’s observation that in the modern state an

important channel of wealth is “interests in government largesse”, which includes

¥ICurrie 1 and De Waal J The Bill of Rights handbook (5" ed) (2005) at 537 (hereafter Currie).
%2Currie at 537. See also Cheadle NH, Davis DM and Haysom NRL South African Constitutional
law: The bill of rights (2002) at 20.3 (hereafter Cheadle) and Woolman S Constitutional law of South
Africa (2" ed) (2004) at 46.3 (hereafter Woolman).

BCurrie at 357-358. See also Van der Walt AJ Constitutional property clauses: A comparative
analysis (1999) at 349 (hereafter Van der Walt). This is also the approach that is followed in the
definition of “property” in s 2 of the Insolvency Act. This approach has also been used in an attempt
in ch 8 below to find the reasoning behind the judgment of Wessels NO v De Jageren 'n ander NNO
2000 (4) SA 924 (SCA) which ruled that a repudiated insurance benefit or inheritance does not form
part of an insolvent estate.

#This difficulty is also encountered in insolvency law — see, eg, the difficulties and uncertainty
concerning a repudiated inheritance in insolvency as discussed in ch 8 below.

*Currie at 539; Cheadle at 20.3.

*Currie at 539.
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a right to medical aid schemes, and to state pensions, jobs and contracts. Most of
these public law rights, he says, should receive property clause protection as they
have the character of property.*’ If these rights of the individual are taken over
without compensation, or arbitrarily interfered with, the individual can rely on

section 25 for protection.®

Van der Walt* states that a wide interpretation will be given to the property
concept in section 25, wider than in private law, but not without limits. Thus a right
must be a vested right in order*° to constitute property, meaning that it must have
accrued in accordance with the relevant common law principles or statute.*' Thus
a “vested” right must be more than a mere expectation that may or may not accrue
in the future. So, if an individual did not have a right in the first place, he cannot
complain that his rights under section 25 of the Constitution have been infringed.*?
It is submitted that this reasoning is the same line of reasoning that is followed in
assessing whether or not property, or a right to property, forms part of an insolvent

estate, or where a disposition has occurred, whether it is a disposition of property.

Be that as it may, “immovable property” is defined in the Act as land and every
right or interest in land or minerals which is registerable in any office in the
Republic intended for the registration of title to land or the right to mine.*?
“Movable” property means every kind of property and every right or interest that
is not immovable property.** Within the context of this definition a “contingent
interest” means an interest that may mature into a vested interest on the
happening of an event, but the happening of the event, without more, must give

the vested interest. One cannot be said to have a contingent interest in something

¥Currie at 539-540. For a further analysis of the meaning of property see Cheadle at 20.3.
BCurrie at 540. In the United States of America some of these public law rights are excluded or
exempted from bankrupt estates, usually in non-bankruptcy exemption legislation —see ch 6 above
for a further discussion of this aspect of estate property.

*¥Vvan der Walt at 353.

“Van der Walt at 357.

“IVan der Walt at 353; Currie at 540.

“2Currie at 540. See generally also Badenhorst PJ, Pienaar MP and Mostert H Silberberg and
Schoeman’s The Law of Property (2006) at 2 and generally at 9 and further. For a comprehensive
?R)iscussion of the effect of the Constitution on property in insolvent estates, see ch 11 below.
“s2
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that another may or may not choose to give him in the future. A bare possibility of

getting something in the future is not a contingent interest.*®

A question that is
related to this issue is whether or not a testamentary right to inherit should form
part of the insolvent estate. This has been long disputed and its status if
repudiated. It has been a particular problem area which is therefore dealt with in

a separate chapter.*®

The interest of a fideicommissary heir or legatee may be vested or contingent,

[.*” Where it is not vested in him

depending on the interpretation of a particular wil
on the date of sequestration, the interest of the insolvent fideicommissary is not
“property” within the context of the Act and does not form part of his insolvent
estate. However, if the actual right of inheritance accrued before rehabilitation,
such right immediately vests in the trustee and may be realised by him for the
benefit of the creditors.*® The rights of a fiduciary under a will or fideicommissum

inter vivos vest in the trustee of his insolvent estate.*

The Act applies to property wherever it is situated in the Republic.*® However,
property situated outside the Republic may also be subject to administration by a
trustee administrating an estate sequestrated within the Republic.®’ At common
law neither movable nor immovable property owned by the insolvent on the date
of sequestration of his estate or acquired by him thereafter, but during,
sequestration and situated in a foreign jurisdiction vests in the trustee of his estate
unless, in the case of movable property, on either such date the insolvent is

domiciled in the area of jurisdiction of the sequestrating Court. In order to

“See Meskin at 5.1; Stern and Ruskin NO v Appleson 1951 (3) SA 800 (W) at 805.

““See ch 8 below.

4’See Smith Law of insolvency at 96; Mars 2008 at 182; Wasserman v Sackstein NO 1980 (2) SA
536 (O) at 540; Meskin at 5.1.

“See Smith Law of insolvency at 96; Meskin at 5.1; Mars 2008 at 182 and 197; Wasserman v
Sackstein NO 1980 (2) SA 536 (O) at 545.

“9See Meskin at 5.2; Van Der Vyfer v Estate van der Vyver 1932 CPD 45 at 48; Engelbrecht v
Mundell’s Trustee 1934 CPD 111; Ex Parte Wessels NO [1999] 2 All SA 22 (O) at 24.

*Since the deletion of the definition of “Republic” in s 2 by s 1 of Act 49 of 1996, “Republic” no longer
includes “the mandated territory of South West Africa”. See generally Smith A and Boraine A“Crossing
borders into South African insolvency law: From the Roman-Dutch jurists to the UNCITRAL Model Law”
(2002) American Bankruptcy Institute Law Review at 135; Smith AD and Ailola DA “Cross-border
insolvencies: An overview of some recent legal developments” (1999) SA Merc LJ at 192.

*'See Meskin at 5.1 and see generally, the Cross-Border Insolvency Act 42 of 2000.
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administer any such property, whether or not vested in him, the trustee ordinarily

would require recognition as such under the relevant foreign law.*

Any monies in the sense of cash are included in the definition of movable property,
as are personal rights of action irrespective of their source.®® Such rights are

movable incorporeal property.*

A share in a company is movable property within the context of the definition in that
itis a conglomeration of personal rights entitling the holder thereof to a certain interest
in the company, its assets and dividends.*® Meskin submits that the interest of a
member of a close corporation, which is a single interest expressed as a percentage

in the founding statement, is also movable property within the meaning of the Act.*®

The status of property that belongs to spouses in a marriage, or to partners living
together as “spouses”, has provided for one of the most complex problem areas
in respect of assets in insolvent estates of individuals in South African insolvency
law. A separate chapter has been devoted to this particular problem area and a

further discussion in this regard at this point is superfluous.

On the face of it, the term “property” appears to be broadly defined in a legislative
attempt at finding a catch-all definition that may assist with a water-tight method
of collecting of maximum assets for the creditors of the insolvent estate, thereby

implementing the insolvency law policy to this effect. The definition of the term

“disposition”, which relates closely to the definition of “property”,”” is a further

attempt by the legislature to provide for maximum recovery of insolvency assets.

%2See Meskin at 5.2; Mars (2008) at 660 and further. See also the Cross-Border Insolvency Act 42
of 2000 and generally Steyn L “A reflection on the need for cross-border insolvency legislation in
South Africa” (1997) SA Merc LJ at 225. See generally, Smith A and Boraine A“Crossing borders
into South African insolvency law: from the Roman-Dutch jurists to the UNCITRAL Model Law”
(2002) American Bankruptcy Institute Law Review at 135; Smith AD and Ailola DA “Cross-border
insolvencies: An overview of some recent legal developments” (1999) SA Merc LJ at 192.

%De Villiers NO v Kaplan 1960 (4) SA 476 (C) at 479.

*0Ormerod v Deputy Sheriff Durban 1965 (4) SA 670 (D) at 673.

*See Meskin at 5.1; Standard Bank of South Africa Ltd and Another v Ocean Commodities Inc and
Others 1983 (1) SA 276 (AD) at 288.

%See Meskin at 5.1.

’See s 2 of the Act.
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However, it will be shown throughout this thesis that these definitions have not
always succeeded in providing a satisfactory method for the identification or
collection of all assets, being partly responsible for creating problems that have
resulted in much uncertainty concerning certain assets and the policies relating to
the status of such assets. As a corollary to this, the policy on exclusion of assets
or the exemption of assets has been neglected or ignored by the legislature and,

consequently, it is veiled in uncertainty

7.4 The proprietary status of the assets of the insolvent estate

It has already been pointed out that granting a sequestration order has the
immediate result that the insolvent’s property vests in the Master and later in the
trustee of the estate. A question that must be considered in respect of both
sections 20 and 21°® of the Act is the nature of the vesting of the property of the
insolvent and of the solvent spouse, first in the Master and, upon his appointment,
in the trustee. The question is whether the Master and, upon his appointment, the
trustee, become the owners of the insolvent estate, or whether they are merely the
administrators thereof? One may also question whether it is at all necessary for
ownership to pass before the purpose of sections 20 and 21 can be achieved. The
answer to these questions is of importance in respect of the trustee’s election to
proceed with, or to repudiate, executory contracts, and in respect of the ranking
of creditors, while it may also determine the proprietary status of assets that
ostensibly belong to the spouse of the insolvent, where the marriage is one by
antenuptial contract. This question is of further practical importance because it
may guide the actions of debtors, creditors and trustees in insolvent estates. It will
be shown that the question of ownership of assets in insolvent estates can
determine whether or not a creditor holds security for a claim in respect of a debt
owing by an insolvent or his spouse. The question of ownership of assets was
decided upon by the Appellate Division in De Villiers NO v Delta Cables (Pty) Ltd.>®

In view of the fact that this judgment related also to a spouse of an insolvent, the

In terms of s 21 of the Act the property of the solvent spouse of an insolvent debtor vests in the
trustee of the insolvent spouse’s estate upon the sequestration of the estate of the insolvent spouse.
See ch 10 below.

91992 (1) SA 9 (A).
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discussion that follows will be conducted also within the context of the effect of
sequestration on the assets of the insolvent debtor's spouse, which situation is

governed by section 21 of the Act.?°

Spouses who are married out of community of property are generally not liable for each
other’s debts, but the sequestration of the estate of one of the spouses can affect the
property of the other spouse. This is because section 21 of the Act provides, as an
additional effect of the sequestration of an estate, for the vesting of the solvent spouse’s

estate first in the Master and, upon his appointment, in the trustee.®'

Case law and academic opinion regarding the nature of the vesting of the property
of an insolvent, or a solvent spouse, in the Master and/or the trustee, is
inconsistent. In De Villiers NO v Delta Cables (Pty) Ltd Van Heerden JA,*

however, held that:

It has always been accepted that a trustee becomes the owner of the property of the
insolvent. The legislature did not say so in so many words, but the transfer of
domininium is clearly inherent in the terminology employed in section 20 (1) (a)
which provides that a sequestration order shall divest the insolvent of his estate and
vest it first in the Master and later in the trustee ... Section 21 (1) employs very much
the same terminology.

This ruling of the Appellate Division concentrated on the meaning and effect of section
21 of the Act. As already stated in respect of the passing of ownership of property of
an insolvent, the judgment applies with equal force to section 20 of the Act. To place

this dispute in context, the following summary of the facts of this case is required:

Mr and Mrs Mathews (M), were married out of community of property. They
entered into a contract of suretyship in favour of the respondent, Delta Cables, on
22 February 1986. This deed of suretyship secured debts which one VH Cables
(Pty) Ltd owed to the respondent. Five days later Mrs M signed a power of attorney

to register a surety mortgage bond over immovable property that was to be

8But see ch 10 below for a detailed discussion of the effect of sequestration on the spouse of the
insolvent.

¢'See ch 10 below.

520biter at 15 G-H. This view was accepted by the Constitutional Court in Harksen v Lane NO and
Others 1998 (1) SA 300 (CC).
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purchased by her at a later date. Delta Cables, the respondent, was the
prospective mortgagee. This property was subsequently registered in Mrs M’s
name on 21 May 1986. On 17 June 1986 the estate of Mr M was provisionally
sequestrated and a final order was granted on 29 June 1986. On 24 September

1986 the appellant was appointed trustee in the insolvent estate.

By virtue of the aforementioned power of attorney, the respondent caused a surety
mortgage bond to be registered over the property on 1 October 1986. Judgment,
which was founded on the deed of suretyship, was later taken against Mrs M. But the
trustee was unaware of the above facts until shortly before the sale in execution was
to occur. Agreement was reached by the parties that after satisfying the claim of a first
mortgage bond holder, the net proceeds would be paid to the appellant. The
respondent then proved a claim as a secured creditor in the insolvent estate. This
claim was based on the aforementioned judgment against Mrs M. The respondent

relied on the surety mortgage bond as security for its claim.

But the trustee then disputed Delta Cables’ status as a secured creditor. He
applied to the Witwatersrand Local Division for an order declaring it a concurrent
creditor, founded on the argument that the bond had been registered after the
sequestration of Mr M’s estate without his consent. Consequently, it conferred no
preference on Delta Cables in respect of its claim. The lower court rejected this
argument. It ruled that despite the provisions of section 21, the trustee would have
been obliged to allow the registration of the bond because of the power of attorney

that had been validly executed prior to the sequestration.

In the Appellate Division, Delta Cables (respondent) submitted that in terms of section
21, ownership of the insolvent spouse’s assets did not pass to the trustee. To support
this contention it relied on certain provisions in the Act which indicate that an
insolvent’s property should be treated differently from that of the solvent spouse. For
example, section 20 (1)(b) stays civil proceedings regarding the insolvent, until the
appointment of a trustee. No such provision exists in respect of the solvent spouse’s

property. Furthermore, the execution of judgments against the insolvent spouse are
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stayed, but not so regarding the solvent spouse.® Lastly, the contractual capacity of

the solvent spouse is not limited by section 23(2) of the Act.

Van Heerden JA rejected these arguments. He found that one must distinguish
between assets that fell within the meaning of section 21 and those that fell outside
thereof. He ruled that the solvent spouse could obtain an estate consisting of released
(revested) assets® and assets acquired after the sequestration order. The solvent
spouse maintained contractual capacity in respect of these two categories of assets
only. The argument that dominium had not passed, he said, was valid only in respect
of the latter two categories of assets that fell outside the ambit of the limitations of
section 21. Nothing militated against the intention that dominiumin assets of the solvent
spouse that are included within the limitations set by section 21 vested in the trustee.
The court held further® that the provisions or the absence thereof upon which the
respondent relied, simply showed that some of the provisions of the Act pertaining to an
insolvent and his or her assets were not applicable to the solvent spouse and his or her
assets. As a result, the court held that these provisions had no bearing on the question
whether the appellant (trustee) became owner of Mrs M’s property. None of these
provisions militated against a construction that dominium in the assets of the solvent

spouse vests in the trustee.

One may, however, question this interpretation. The provisions upon which the
respondent relied (eg, the lack of contractual capacity) are an indication that such
provisions apply to an insolvent person only. The absence of such provisions
relating to the solvent spouse perhaps do militate against a construction that
dominium in his or her assets vests in the trustee. In respect of the vesting of the
assets of the solvent spouse, section 21(1) does not distinguish between vested

and released assets. Section 21(1) states:

The additional effect of the sequestration of the separate estate of one of two
spouses ... shall be to vest in the Master ... and upon the appointment of the trustee,
to vest in him all the property ... of the spouse whose estate has not been
sequestrated ... as if it were property of the sequestrated estate ...

833 20(1)(c)
#See s 21(2).
%At 15 B-D.
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Under the Act, it is only after such vesting has taken place that the solvent spouse can
apply for the release thereof. During the period between vesting and the subsequent
application for the release of the assets, there appears to be a period of uncertainty
concerning the precise status (proprietary rights) of such assets over which the solvent
spouse has apparently retained his or her contractual capacity. Perhaps this does, in
fact, militate against the construction that dominium vests in the trustee. A vital interest
over his or her assets that can be released in his or her favour in terms of section 21(2)
is retained by the solvent spouse.®® Therefore, although such property vested in the

trustee, the dominium in that property could have remained with the solvent spouse.

Van der Merwe® states that the Master automatically becomes the owner of the
insolvent estate without the requirements of delivery or registration. He calls it a
statutory method of derivative acquisition of ownership. But there is case law and
academic opinion that appears to differ from this point of view. In Stand 382
Saxonwold CC v Kruger NO,*® for example, it was submitted that ownership of
immovable property of the solvent spouse had passed to the insolvent estate and that
it should be dealt with in accordance with section 20 of the Act. Kirk Cohen J,

however, held that dominium over such property did not pass to the trustee, and that:*°

By no stretch of the imagination does section 20(1)(c) include the property of the insolvent’s
spouse to whom he is married out of community of property. Her property is dealt with in
terms of the provisions of section 21 ... .

Kirk Cohen J ruled that the solvent spouse did not lose his or her rights of
ownership. This was so because of the system of registration of immoveable
property. If this was its intention, the judge ruled, the legislature would expressly
have stated that ownership passed to the trustee. One would expect the latter
reasoning to apply equally to the property of the insolvent estate. But in De Villiers
NO v Delta Cables (Pty) Ltd Van Heerden JA' rejected this reasoning because

also in respect of the insolvent no express provision is made:

®In this respect, see Smith’s comment regarding the interest of an insolvent person — Smith Law
of Insolvency at 81.

"Van der Merwe C G Sakereg (2™ ed) (1989) at 215.

81990 (4) SA 317 (T) 323; see also Estate Phillips v Commissioner for Inland Revenue 1942 AD 35 at 45.
%At 3211-J and 323D.

At 15 G-H.
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but a transfer of dominium is clearly inherent in the terminology employed in section
20(1)(a) which provides that a sequestration order shall divest the insolvent of his
estate and vest it first in the Master and later in the trustee ... Section 21(1) employs
very much the same terminology.

The court did concede that section 21(1), unlike section 20(1) (a), did not use the
term “divest”, but it would appear that the court failed to take into account that
section 21 has a more limited purpose than that of section 20, and, to avoid further
uncertainty and uncalled-for complication, that it is unnecessary to ascribe to
section 21 the interpretation that ownership passes to the trustee. The argument
in the Saxonwold case regarding the method of registration of ownership of
immovable property also provides reason to debate whether or not ownership of
the insolvent estate passes to the trustee. On this point Smith”" says that the
divesting of the insolvent of his estate does not necessarily mean that he is
deprived of all his rights thereto. She maintains that he does, in fact, retain a vital
reversionary interest in his insolvent estate.”? Indications hereof can be found in
various provisions of the Act. For example, in respect of an appeal being noted
against a final order of sequestration, section 150(3)" states that the provisions

of the Act will be applied as if no appeal had been noted, provided

that no property belonging to the sequestrated estate shall be realized without the
written consent of the insolvent concerned.

Section 20 does state that the insolvent estate vests in the trustee upon his
appointment, but it does not refer to the passing of ownership, or to the manner in
which the trustee may deal with the property in such an estate. In other sections the
Act does however regulate the manner in which the trustee must deal with the
property of the insolvent estate.” In fact, the trustee is required to deal with the
property of the insolvent estate in accordance with the wishes and to the advantage
of the creditors, and not as an owner would deal with his assets. On this point

Stander™ says that the insolvent estate is administered by the trustee, but:

"'Smith CH Law of insolvency at 81.

’See also Mears v Rissik 1905 TS 303 at 305.

’See also ss 25, 120 and 122.

"“See ss 40-53 and 69.

"“Stander Die vernietigbare regshandelinge in die insolvensiereg LLM Thesis University Pretoria
(1985) at 26 (hereafter Stander Thesis).
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hy doen dit egter volgens die aanwysings of besluite van die concursus
creditorum.”

In Mookrey v Smith NO and Another’” the court found that a consequence of
section 82 of the Act is that the trustee requires the authority of either the Master
or of the creditors to sell the property of the insolvent estate. He is not empowered
to take matters into his own hands. The court emphasised that the creditors of the
insolvent estate are in control of the liquidation thereof. In that case, the court also
considered the trustee to be a “statutory agent”.

The words “vest”, “dominium” and “ownership” are not defined in the Insolvency Act.
However, in the Delta Cables case Van Heerden JA™ held that the ordinary meaning
of the word “vests” connotes the acquisition of ownership. This meaning was cited
from Jewish Colonial Trust Ltd v Estate Nathan.” But a further perusal of that case
indicates that although the word “vests” may carry such connotation, it does not
necessarily mean the acquisition of “ownership” as defined in South African law, and
that “vest” should always be considered in the context in which it is being used. On

this point Watermeyer JA said the following in the Jewish Colonial Trust Ltd case:*

Unfortunately the word “vest” bears different meanings according to its context.
When it is said that a right is vested in a person, what is usually meant is that such
person is the owner of that right, — that he has all the rights of ownership in such
right including the right of enjoyment. If the word vested were used always in that
sense, then to say that a man owned a vested right would mean no more than a
man owned a right. But the word is also used in another sense, to draw a distinction
between what is certain and what is conditional...

and later in the same case:®'

The right of a fideicommissary, though vested, is something less than ownership.

The most influential definitions of ownership appear to emanate from those put

forward by Hugo De Groot and Bartolus de Saxoferrato. These can be linked to

"S“He does it in accordance with the directions and decisions of the concursus creditorum” (author’s
translation of Stander Thesis).

71989 (2) SA 707 (C) at 711.

®At 16 E-G.

791940 AD 163.

AL 175.

¥1At 181.
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modern South African legal theory. Ownership in South Africa is regarded as a real
right potentially conferring complete and comprehensive control over a thing.®?
Kleyn and Boraine®® state that the right of ownership empowers the owner to do
with his thing as he deems fit, subject to the limitations imposed by public and
private law.® Ownership, they say, is therefore usually regarded as an “absolute”
and “individualistic” right. “Absoluteness” implies an unrestricted right while
“individuality” denotes the idea that the owner has exclusive control over the thing
which he can enforce against the whole world, and the fact that there exists but
one kind of ownership that can be exercised either by a sole owner or by co-
owners. These authors further point out that the above two characteristics of
ownership can be traced to Roman and Roman-Dutch law. In this sense, they say,
the modern South African concept of ownership is equated with that of Roman and
Roman-Dutch law.?®> The position of the trustee in an insolvent estate appears to
differ from this definition of ownership. Although it is not really necessary to regard

t86

the trustee as an owner in the present context,* it would appear that this position

has been accepted as the correct one in South African insolvency law.?’

7.5 Conclusion

The Act appears to make adequate provision for the collection procedure in insolvency,
and for the control and protection of assets of the insolvent estate, thereby bolstering the
present policy of the collection of the maximum assets to the advantage of the creditors
of the insolvent estate. With the procedure for collection of assets in place, analysing the
nature and the meaning of property, as envisaged by the Act, is important, because this
will identify what property is included in the estate in the first place. But unlike the Act’s

provisions regarding the procedure for the collection of assets described above, its

#Kleyn DG and Boraine A The law of property (1992) at 161 and see Badenhorst PJ, Pienaar MP and

gélostert H Silberberg and Schoeman’s The law of property(2006) at 2 and generally 9 and further.
Above.

%See Regal Hastings v African Superslate (Pty) Ltd 1963 (1) SA 102 (A); Gien v Gien 1979 (2) SA

1113 (T).

8See para 7.3 above where Currie and Van der W alt respectively convey similar opinions in respect of

the meaning of property, which opinions, it is submitted, can be linked to ownership in the context of the

discussion in this paragraph. See also the discussion of the different rights to property, which include

ownership, in the discussion of the repudiation of an inheritance or an insurance benefit in ch 8 below.

¥3ee the position of company assets when the company is liquidated, and see Joubert N ‘Artikel

21 van die Insolvensiewet” Tyd vir 'n nuwe benadering?’ (1992) TSAR at 705.

8See Harksen v Lane NO and Others 1998 (1) SA 300 (CC).
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provisions regarding the actual property that may be collected on behalf of the creditors
of the insolvent estate, or that which is excluded or exempt from that estate, and the
definition of such property, are not always clear. While “property” is broadly defined in
the Act, in the sense that it describes what is included in the insolvent estate as an
asset, it does not consider the possible wider meanings attached to the term property,
particularly in respect of the different classes of rights that may attach to property. This
lacuna in the definition of property has a direct effect on the definition of “disposition” in
the Act, and this has created a considerable number of problem areas in respect of

assets in the insolvent estates of individuals.

It has now apparently been accepted that the trustee becomes the owner of the
insolvent estate.®® An understanding of ownership as an element of a right is
important because it will assist one in identifying whether the trustee of an insolvent
estate possesses the required right that affords him ownership of a particular asset,
and therefore a right to particular property, thereby including that property in the
insolvent estate. “Property” and “ownership” are closely linked in the context of
insolvent estates of individuals, yet only “property” is defined in the Act. The courts
found it necessary to consider whether or not ownership passes before the purpose
of sections 20 (and 21) can be achieved. The courts’ conclusion, however, has
invariably had adverse consequences for certain interested parties, and advantages
for, usually, the general body of creditors. But the decision in the De Villiers case®
seems to have dealt inequitably in respect of the appropriate “secured creditor” in that
case. Perhaps Joubert® is correct when saying that even with regard to the “vesting”
of the insolvent’s assets in the trustee, it is unnecessary for the ownership thereof to
pass to the trustee. Only the control and the ius disponendi are required by the
trustee. This is similar to the position regarding company liquidations where it is

accepted that ownership of the company assets does not pass to the liquidator.®’

83ee De Villiers NO v Delta Cables (Pty) Ltd1992 (1) SA 9 (A) and Harksen v Lane NO and Others
1998 (1) SA 300 (CC).

#Above.

%Joubert N “Artikel 21 van die Insolvensiewet’ Tyd vir 'n nuwe benadering?” (1992) TSAR 705.
“Joubert N “Artikel 21 van die Insolvensiewet’ Tyd vir 'n nuwe benadering?” (1992) TSAR 705 and
see also Cilliers HS, Benade ML, Henning JJ, Du Plessis JJ, Delport PA, De Koker L and Pretorius
JT Celliers and Benade corporate law (2000) at 27.08 and 27.62.
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So, because ownership of assets of an insolvent estate, including those assets of
a solvent spouse, does pass to the trustee of the insolvent estate, it can adversely
affect the position of one or more interested parties in the insolvent estates of
individuals. Together with this, the consequence of the Act’s inadequate defining
clauses relating to property, or the complete failure to define important concepts
such as ownership, has created considerable problem areas in respect of property

in the insolvent estates of individuals.
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Chapter 8: Property acquired during sequestration

8.1 Introduction

Property that is acquired by, or which accrues to, an insolvent during sequestration
is included in the insolvent estate." Section 23(1) confirms that all property
acquired by an insolvent, unless it is specifically excluded, forms part of his
insolvent estate. Consequently, all assets that an insolvent acquires after
sequestration and before rehabilitation can be applied for the payment of debts.
However, as will be seen below, certain property is specifically excluded from the
insolvent estate by the Act and by a multitude of legislation from other spheres of
the law that overlap with insolvency law. But despite these legislative provisions,
precisely what comprises the insolvent estate is not always clear. So too, policy
considerations? that have dictated principles regarding such property are not
always clear or consistent. It will therefore be shown below that the provisions of
the Insolvency Act and other legislation have sometimes failed to regulate certain

problem areas regarding property in respect of insolvent estates adequately.

The Act defines “property” as movable orimmovable property wherever situated in the
Republic and includes contingent interests in property other than the contingent
interests of a fideicommissary heir or legatee.’® The term ‘contingent interest’ means
something that may become a vested interest on the happening of an event.* “Property”
is further defined in the Act as “immovable property” and “movable property”.
“Immovable property” means land and every right or interest in land or minerals that is

registrable in any office in the Republic intended for the registration of title to land or the

'S 20(2)(b).

The principle of advantage to creditors, the so called “golden thread”, appears to be the root of the policy
in South African insolvency law which favours the collection of the maximum assets for the benefit of the
creditors of the insolvent estate, thereby giving support to an all inclusive, and broad meaning to what the
definition of property, and the notion of the insolvent estate, should be. Inextricably linked to this policy,
however, has been the development of a policy to treat the insolvent debtor in a more humane manner,
thereby allowing the debtor to hold certain of his assets for his own use, to the exclusion of his insolvent
estate. The policy or policies upon which the exclusion of assets hinges is however not always clear and
consistent, and this in turn has led to confusion as to whether or nor certain assets should form part of
an insolvent estate, or the extent to which such assets should be protected in favour of the debtor, and
therefore excluded or exempted from the estate.

%S 2. Property as intended by the Act thus bears a wide meaning. See Meyer v Transvaalse
Lewendehawe Kobperasie Bpk 1982 (2) SA 746(A).

4Stern and Ruskin v Appleson 1951 (3) SA 800 (W); Wasserman v Sackstein 1980 (2) SA 536(0).
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right to mine. “Movable property” means every kind of property and every right or interest
that is not immovable property.® These definitions are of vital importance in the quest to
decide what property must be included in the insolvent estate and what property is
excluded, or exempted from the insolvent estate. Linked to these definitions is the
definition of the word “disposition”.® Certain dispositions entered into either before the
insolvency of the debtor, or thereafter, can under certain circumstances be set aside by
the trustee of the insolvent estate.” To be set aside, however, this disposition must relate
to rights to property of the insolvent estate. But if set aside, the relevant property that is
the subject of such disposition takes its place as property that belongs to the insolvent
estate. If uncertainty prevalils in this respect, the position of not only the creditors, but
also third parties who transacted with the debtor either before or during the
sequestration may be adversely affected, and the policy of collecting the maximum
assets to the advantage of creditors fails. “Disposition”, as defined in the Act, carries a
relatively broad meaning, including virtually every type of transaction commercially
possible. But this definition too, has created problems. In respect of transactions relating
particularly to the law of succession and insurance law, these problem areas have been
identified. These and others have presented themselves as obstacles in the way of
achieving a policy of maximum collection of assets for the creditors of the insolvent
estate. This chapter will consider these problem areas and critically analyse the legal

issues surrounding these issues.

8.2 Property that may accrue to the insolvent during his sequestration in

the nature of inheritances and insurance benefits
8.2.1 Disputed rights

When an inheritance or legacy® accrues to an heir during his insolvency, it may form
part of his insolvent estate, depending on whether or not it has been accepted by the

insolvent heir. Generally, a testator cannot bequeath property in such a manner that

°S 2.

S 2 of the Act defines “disposition” as any transfer or abandonment of rights to property and
includes a sale, lease, mortgage, pledge, delivery, payment, release, compromise, donation, or any
contract therefor, but does not include a transaction in compliance with an order of the court; and
“dispose” has a corresponding meaning.

"See ss 26, 29, 30 and 31 of the Insolvency Act 24 of 1936, and at common law, the actio Pauliana.
8Hereafter, for the sake of convenience, reference will be made only to an inheritance and an heir,
but this may also include a legacy and a legatee.
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it will not form part of the insolvent estate of his heir. A provision in a will, for example,
that the heir may not inherit if he is an unrehabilitated insolvent at the testator’s death
and that the bequeathed property must be held in trust for that heir until such time that
he has been rehabilitated is not legally valid.® The property may, however, be
bequeathed to an heir on condition that, should he be an unrehabilitated insolvent at
the time of the vesting of the inheritance, it goes to another heir, or to a discretionary

trust established by the testator’s executor.™

Whether or not an inheritance can be excluded from an insolvent estate by the
repudiation thereof is a question that has been debated for a long time." On the face
of it, an inheritance appears to be an example of property that will automatically accrue
to the insolvent during insolvency, if the testator dies before the rehabilitation of his heir.
But an inheritance, as “property”, or as a “disposition” repudiated, is conspicuous in its
absence from the vesting provisions of the Act and, for that matter, from virtually all other
provisions of the Act. Consequently, a disputed issue which has come before the courts
on a number of occasions over many years is the question of whether an inheritance
repudiated by an insolvent (either shortly before insolvency or during insolvency) must
be regarded as property that forms part of the insolvent estate, which may be claimed

by the trustee for the benefit of the creditors of the estate.

The question has left trustees, practitioners and insolvent debtors at odds as to the
status of such bequeathed property vis-a-vis the insolvent estate due to conflicting
court decisions.” It is important to clarify this issue because it will be decisive in

resolving, firstly, whether or not a repudiation of the inheritance (before insolvency)

®Vorster v Steyn 1981 (2) SA 831 (0).

See in this context Van der Vyver v Van der Vyver’s Estate EDL 1933 12; Nagel CJ and Boraine
A “Badenhorst v Bekker en Andere (Ongerapporteerde Saaknr 3259 (N)): Gevolge van
sekwestrasie van gemeenskaplike boedel op testamentére uitgeslote bates” (1993) 2 De Jure at
457; Badenhorst v Bekker NO en Andere 1994 (2) SA 155 (N). See also Evans RG “Can an
inheritance evade an insolvent communal estate?” (2003) SA Merc LJ at 228.

"Wessels NO v De Jager en 'n Ander 2000 (4) SA 924 SCA.

2See Kellerman NO v Van Vuuren and Others 1994 (4) SA 336 (T); Boland Bank Bpk v Du Plessis
1995 (4) SA 113 (T); Klerck and Scharges NNO v Lee and Others 1995 (3) SA 340 (SE); Simon and
Others v Mitsui and Co Ltd and Others 1997 (2) SA 475 (W) and Durandt NO v Pienaar NO and
Others 2000 (4) SA 869 (C); Sonnekus JC “Adiasie, insolvensie en historiese perke aan die logiese”
(1996) 2 TSAR 240; Sonnekus JC “Dellatio en fallacia in die Hoogste Hof” (2000) 4 TSAR 793 and
Stevens Richard “R P TESTATOR: Wessels NO v De Jager en 'n Ander NNO” (2001) SALJ at 230.
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may amount to an act of insolvency, for example in terms of section 8(c) of the Act,"
and secondly, it will settle the question as to whether a repudiated inheritance would
amount to a disposition without value that can be set aside under section 26 of the
Act,™ or another form of impeachable disposition, or whether it may be a disposition
in fraud of creditors. It will also confirm whether the trustee may or may not adiate
or accept the inheritance on behalf of the insolvent beneficiary when such benefit
accrues to the insolvent during sequestration. In Wessels NO v De Jager en 'n
Ander" the Supreme Court of Appeal handed down a judgment that has apparently
resolved some of these issues. But the reasoning behind the judgment, or the

brevity thereof, has possibly resulted in further confusion.

Within this chapter some of the court cases and academic writings that have passed
judgment and commentary on this subject will be considered. It will attempt to provide
an answer as to whether or not a repudiated inheritance or legacy should be regarded

as property that forms part of the insolvent estate. In an attempt to resolve this issue,

” o« LEI 11

the definitions in section 2 of the Act of the words “disposition”, “property”, “immovable
property”, and “movable property”, which have already been described above, must
again be considered, and they are restated here for ease of reference.’® In view of the
definitions that have been attributed to these words it will also be necessary to
consider the meaning of the word “right” or “rights” within the context of an inheritance.

The nature of the vesting of an inheritance, the legal status of a deceased estate and

133 8(c) provides that a debtor commits an act of insolvency “... if he makes or attempts to make any
disposition of any of his property which has or would have the effect of prejudicing his creditors or
of preferring one creditor above another”.

%S 26(1) states that “Every disposition of property not made for value may be set aside by the court

if such disposition was made by the insolvent —

(a) more than two years before the sequestration of his estate, and it is proved that, immediately
after the disposition was made, the liabilities of the insolvent exceeded his assets;

(b) within two years of the sequestration of his estate, and the person claiming under or benefited
by the disposition is unable to prove that, immediately after the disposition was made, the assets
of the insolvent exceeded his liabilities”.

°2000 (4) SA 924 SCA.
®In s 2 of the Act “disposition” means any transfer or abandonment of rights to property and
includes a sale, lease, mortgage, pledge, delivery, payment, release, compromise, donation or any
contract therefor, but does not include a disposition in compliance with an order of the court; and
“dispose” has a corresponding meaning. “Property” means movable or immovable property
wherever situate within the Republic, and includes contingent interests in property other than the
contingent interests of a fideicommissary heir or legatee. “Movable property” means every kind of
property and every right or interest which is not immovable property and “immovable property” is
defined as land and every right or interestin land or minerals which is registrable in any office in the
republic intended for the registration of title to land or the right to mine.
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the consequences of an act of adiation or repudiation in the law of succession will also
be considered. The terms “vest’, “vests” or “vested”, which are not defined in
legislation, must therefore also be scrutinised. Some of these definitions were
considered in the various court cases that gave judgment on this issue, but little
attention has been given to the phrase “abandonment of rights to property” in the
definition of “disposition”, or to the effect of the “vesting” of an inheritance. But the
various judgments of the courts in this respect will first be considered, thereby
illustrating the problems that arise in respect of the repudiation of an inheritance or

legacy under insolvent or imminently insolvent circumstances.

8.2.2 Conflicting court judgments

In Kellerman NO v Van Vuuren and Others'’ the insolvent debtor repudiated an
inheritance shortly before the sequestration of his estate. The trustee of the
debtor’s insolvent estate (the applicant) applied to set aside the repudiation by the
insolvent debtor “of certain rights which he acquired in the estate of his late father”
(emphasis added)." The question before the court was whether the repudiation
was a disposition of property, which could be set aside as a disposition without
value under section 26 of the Act. The trustee argued that on the death of the
insolvent’s father dies cedit took place. The right to the inheritance vested in the
insolvent at that point, and the right could only be lost to the debtor’s estate if he
repudiated the inheritance, and that would therefore constitute a disposition in

terms of section 26, read with the definition of “disposition” in section 2 of the Act.

Citing Van Schoor’s Trustees v Executors of Muller,"”® the court rejected this

proposition. In Van Schoor’s case Watermeyer J held that:?°

A child may decline to adiate an inheritance, or may repudiate it, with the very object that
the amount which would otherwise go into his estate should be lost to his creditors. This
is not considered in law an alienation in fraud of creditors; as there can be no alienation
of what is omitted to be acquired (Voet 42.8.16). If the child on the brink of insolvency
may decline to adiate absolutely, he may decline, where he has an election between the
acceptance of the “legitimate” free, and of the whole inheritance burdened, to accept the

"See para 8.2.1 above.

8Kellerman’s case para 8.2.1 above at 337 A-C.
%(1858) 3 Searle 131.

“Above at 137.
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latter instead of the former, although the acceptance of the “legitimate” might be more
in accordance with the interests of his creditors.

Goldblatt J also cited, among other things, the following passages from Voet in

Kellerman'’s case:*'

This is so even though the debtor who rejects the inheritance was such that a
legitimate portion was due to him according to the laws out of that inheritance. The
reason for this is that it is quite certain that the legitimate portion is no more accrued
than did the rest of the inheritance to the son or other person like him during the
lifetime of him out of whose goods it was to be furnished. Thus, when conferred
after the death of the father, it could also have been rejected just as much as the
rest of the inheritance, and he who rejects is not in that way cutting down anything
out of his estate, but is acting for the sole purpose that he may not acquire a thing
which in accord of what has already been said, is not forbidden to him.

and

Thus, although a legacy is retrospectively the property of the legatee unless it is
rejected, still when it is rejected it is clear that retrospectively it never belonged to him.

Therefore, Goldblatt J concluded that adiation and repudiation were the two
options that were available to a legatee. The legacy was retrospectively rejected
and never belonged to the heir when repudiated, so the right did not form part of
the insolvent estate. This, he said, was the law that appeared to be settled more
than 100 years ago in this country, and it would be wrong for him, sitting as a

single judge, to disturb this law.

In Boland Bank Bpk v Du Plessis*? judgment was handed down in 1991, but it was
reported only in 1995. Goldblatt J may therefore have been unaware of this case
when he delivered judgment in the Kellerman case. The Boland Bank case was
an opposed application for a provisional order of sequestration. Under insolvent
circumstances, the respondent repudiated any inheritance that might come to her
from her late father’s estate before her sequestration. De Klerk J found that this
constituted an act of insolvency under section 8(c) of the Act. The definition of
“property” inthe Act and its inclusion of “contingent interests” in property other than
the contingent interests of a fideicommissary heir or legatee were considered. The

court reasoned that the contingent interest of an ordinary heir was included in the

21At 338 A-E of the Kellerman decision, para 8.2.1 above.
2para 8.2.1 above.
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definition of property. It was intentionally included by the legislator, De Klerk J said,
bearing in mind that a fideicommissary heir had been expressly excluded from the
definition. After the death of a testator, the court ruled, the heir obtained a
contingent right (voorwaardelike reg) from the consequences that arose. These
were a will in favour of the heir and assets destined to go to the heir on condition
only that he or she should adiate. This appeared to be a contingent interest in
property as envisaged by the definition of “property”. A disposition of such a right
brought it within the ambit of section 8(c) of the Act.?* De Klerk J ruled that it was
his duty to interpret the Insolvency Act of 1936, and he found that the respondent
had committed an act of insolvency under section 8(c). He observed that
references to authority from the previous century and conflicting opinion in
textbooks® were not relevant here, and he did not accept that there was a conflict
between the law of succession and insolvency law. He agreed that an heir could
never be forced to adiate. But this did not exclude creditors from utilising the
Insolvency Act to avoid the effect of the refusal to adiate and to bring the

inheritance into the estate for the benefit of the creditors.

Klerck and Scharges NNO v Lee and Others® also related to the question whether
an insolvent’s repudiation amounted to a disposition in terms of section 26 of the
Act. The court supported Kellerman’s decision. It accepted Voet’s opinion that “not

to acquire is not to alienate”. Melunsky J further stated:*®

In my view it is untenable to hold that a person who refuses to accept a benefit —
whether it be a donation or an inheritance — thereby disposes of his property. And
the definition of “disposition” in the Insolvency Act, wide as it is, does not cover the
instant case. Counsel for the plaintiffs submitted that renunciation of an inheritance
was an abandonment of rights to property in terms of the aforementioned definition.
It appears to me, however, that a repudiation of an inheritance is merely a refusal
to accept a right to property (emphasis added).

This question was again considered in Simon NO and Others v Mitsui and Co Ltd

and Others?” where the Boland Bank decision was followed. In Durandt NO v

#Boland Bank Bpk v Du Plessis at 115 A-E.

#The judgment does not state which of this authority has been referred to.
BKlerck and Scharges NNO v Lee and Others 8.2.1 above.

*Above at 343 C.

*’Simon NO and Others v Mitsui and Co Ltd and Others 8.2.1 above.
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Pienaar NO and Others® an inheritance was repudiated within two years before
the sequestration of an insolvent and the question was whether the repudiation
could be set aside in terms of section 26 of the Act. The court considered all the
aforementioned authority and concluded that the repudiation prior to sequestration
under insolvent circumstances did not amount to a disposition of property and
could not be set aside as a disposition without value. Counsel for the respondent
emphasised the presumption of statutory interpretation that the legislature did not
intend to alter the existing common law more than was necessary. Du Plessis and
Another NNO v Rolfes Ltd”® was referred to where Zulman AJA stated that the
Insolvency Act was not a codification of South African common law of insolvency.
The common law of insolvency still applied, except to the extent that it might have

been changed by the Insolvency Act, or was inconsistent with it.*°

In the definition of “disposition”, Comrie J found, the word “abandonment” was
wide enough to cover the repudiation of an inheritance. If the matter had been res
nova, the court ruled, the view that a repudiation was an abandonment in the
sense of relinquishing or renouncing such claim to the inheritance could have been
considered. But the judge held that the matter was not res nova, nor had it been
when Parliament enacted successive insolvency statutes. The word

“abandonment” was inherently ambiguous in his view. He said:*'

... if Parliament wished to change the settled law as received in Van Schoor’s case,
it should have used clearer language to make its intention plain.

At this point one must distinguish between a renouncement of rights by a person
prior to the date of sequestration and the renouncement of rights after the date of

sequestration. In this respect Van Schoor’s case held:**

By the 48" section of the Insolvent Law (Ord 6 of 1843), the insolvent's power of
adiation or repudiation or election passes to his trustees, as regards all inheritances,
legacies etc, to which the insolvent may be entitled at and after his sequestration. But
up to the moment of his sequestration he has the power, whatever his embarrassments,

BDyrandt NO v Pienaar NO and Others 8.2.1 supra.
291997 (2) SA 354 (A) at 363 B.

At 363 B.

*'Para 8.2.2 at 874 I.

%para 8.2.2 above at 137 138.
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of deciding whether he shall adiate a fideicommissary inheritance, or take the
“legitimate” or repudiate entirely. If at the date of his sequestration, he have not made
such decision, his trustees have the right of doing what until then he might have done;
they may then, for him, adiate or repudiate or elect. In this respect the authorities cited
by Mr Brand, which require, even after his insolvency, an exercise of will by the
insolvent, in adiation, etc, before his creditors can enjoy property coming to him even
after his sequestration, have been superseded and no longer apply.

All the more recent cases discussed in the preceding paragraphs dealt with the
repudiation of an inheritance prior to the date of the sequestration of the debtor. The
common law authorities and the Van Schoor case apparently support the notion of
excluding the inheritance from an insolvent estate where repudiation occurred prior
to sequestration, but the Van Schoor case clearly stated that where the inheritance
accrued to a debtor after the date of sequestration, the trustee of his insolvent estate
would be entitled to exercise the insolvent’'s power of adiation or repudiation. The
question that then arises is why the trustee, who is empowered to elect for the
insolvent heir, should not under present legislation also be empowered to set aside,
as an impeachable disposition, a repudiation that transpired prior to the date of
sequestration. These questions were finally put to rest by the Supreme Court of

Appeal in Wessels NO v De Jager NO en 'n Ander.*

8.2.1.3 Wessels NO v De Jager NO en ’'n Ander

The question in Wessels NO v De Jager NO en 'n Ander** was whether an
inheritance and an insurance benefit repudiated by an insolvent during insolvency
could be retrieved and utilised for the benefit of the creditors of the insolvent
estate. The insolvent debtor was married by antenuptial contract. His wife took out
an insurance policy on her own life after the sequestration of the insolvent, but
before his rehabilitation. He was the nominated beneficiary in the event of her
death. She died without leaving a will, so the insolvent was her intestate heir. But

the insolvent refused to accept both the insurance benefit and the inheritance.

The court had to decide whether any part of these benefits vested in the trustee,

thereby empowering him to accept the benefits. This would be the case if the

3para 8.2.1 above.
%para 8.2.1 above.
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above dicta in Van Schoor’s case was applied. Beckley J in the court a quo found
that the two benefits did not vest in the trustee of the insolvent estate in the sense

that the trustee acquired a right to accept the benefits.*

On appeal the appellant argued that the “right” of an insolvent during insolvency to
accept an offer of a donation was also a “right” that resided in the trustee. The appellant
also argued that the “rights” that the insolvent had obtained in this instance constituted
movable property as defined in the Act. Van Heerden ACJ pointed out that “movable
property” was described in section 2 of the Act as every kind of property which is not
immovable property, while “property” was defined to include movable property as well
as contingent interests in property.*® But the court rejected the appellants arguments as
unsubstantiated. The appellant had conceded, the court found, that if his argument were
well founded, the “right” to accept an offer of donation during insolvency would also be
a right that vested in the trustee. The court, however, ruled that in legal terminology a
right could not exist in the abstract. The right was only one of the poles to an agreement,
the other being an obligation resulting, was among things, from a contractual
relationship. When an offer was made to the insolvent, he or she obtained the
competence (bevoegdheid) to accept it, but until then the offeror was not burdened with

any obligation and could at any time before the acceptance revoke the offer.

So, the insolvent obtains a competence,* as opposed to a right to accept the offer
before being revoked. In respect of the insurance policy, the court found that an
obligation had arisen between the insurer and the insured, (the two contracting
parties), but not towards non-contracting parties (eg, the insolvent). So, the insolvent
obtained no right which became enforceable at the conclusion of the insurance
contract, but merely a competence. The court also applied this reasoning to an
inheritance, whether testate or intestate. Rights to an inheritance came into existence

only once it had been accepted. This did not amount to a contingent interest in

%See the reference in the Wessels case at para 927 H-I.

%At 927 1-928 A-B.

¥VVan Zyl DH and Van der Vyver JD in Inleiding tot die regswetenskap (2™ ed) (1982) at 373 “[d]escribe a
‘competence’ or ‘ability’ as the ability to act as a subject in the legal circle ... So if one wants to express the
idea that a legal subject has the ability to acquire rights and duties, or to commit legal acts, one can say that
he has the competence or ability to acquire rights and duties, or that he is competent to act in law”.
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property, as the appellant submitted, because the right did not survive the death of the
offeror. The artificiality of the appellant’s argument was illustrated by the court by way
of the following examples. Firstly, a testator leaves an heir a legacy on condition that
he may not leave Cape Town for the period of one year. If the bequest is accepted,
the insolvent heir receives a contingent right, but prior to that he obtains a mere
competence to adiate. A further example cited by the court was that of an insolvent
heir inheriting a large sum of money on condition that he houses his younger brother
in his home for a period of ten years.® If the trustee should accepted this “right”, in
who would the reciprocal obligation vest? Furthermore, if the appellant was correct,
this “right”, the court found, ought to survive the death of the offeror, which was not the
case.*® The court ruled that the Kellerman and Scharges cases above had been

correctly decided, and that Boland Bank was incorrect.

The court proceeded to quote De Wet and Van Wyk whose opinion it was that an
offer does not survive the death of an offeror, specifically because the offer had not

yet become an obligation which, as a burden, formed part of the deceased estate.*°

8.2.2.3 What is the reasoning behind the Wessels decision ?

Further analysis of the nature of the insurance policy at issue may indicate that the
Supreme Court of Appeal’s approach in respect of the policy, which it applied also
to the inheritance, may be correct. An insurance policy of this nature is a

stipulation in favour of a third party, also known as a stipulatio alteri.*'

This construction occurs where A, the stipulans or stipulator, contracts with B, the
promittens or promisor, to make some performance to a third party C, the tertius.
In the Wessels case the stipulator (A) was the now deceased wife, the promisor
(B) the insurance company and the tertius (C) the insolvent husband. With a
stipulation in favour of a third party, the promisor (B) agreed to pay a sum of

money or to deliver a thing to the tertius (C). This was done either gratuitously or

®para 8.2.1 above at 928 I-J.

%At 928 G-J; the court also cited De Groot 3.1.6 and Voet 5.1.73 as authority.

“0At 928 J.

“'Reinecke MFB, Van der Merwe SWJ, Van Niekerk and Havenga P General principles ofinsurance
(2002) at para 412 and further.
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in exchange for a counter-performance from either the stipulator (A) or the third
party himself (C). If the third party (C) were to give the counter-performance, the
promisor (B) actually bound himself to a contract with the third party (C). However,
as in the Wessels case, it may be (A), the stipulator who gave the counter-
performance and then (C), who was to receive the performance from promisor (B),
received only rights and no duties towards promisor (B) if he accepted the offer.*?
Soitis said that an insurer, as promisor, may agree with the insured, as stipulator,
to pay the proceeds of the insured’s life policy to the insured’s wife, the

beneficiary.

If this construction is applied to the present problem, and it would appear that it
should be, then it is clear that the insolvent beneficiary, as the third party, has had
rights created for his benefit in respect of the insurance contract, although they
have not yet been acquired.*® The object of these rights is the insurance benefit
and this falls within the ambit of the definition of “movable property” in terms of the
Act. At this stage, however, the beneficiary has not yet acquired rights to this
property. In this respect the view of the courts is that the third party acquires a right
only when he accepts the stipulation in his favour. The courts accept that stipulatio
alteri does not in itself create a right for the beneficiary, but is intended to enable
the beneficiary eventually to step in as a party to a contract with one of the original
contracting parties.* The right of the third party beneficiary vests only after he has

t.45

accepted such right.*® The position of the courts* is that prior to acceptance there

is only a contractual relationship between the stipulator and the promisor. When
the third party accepts the stipulation in his favour the relationship between the
stipulator and the promisor falls away, leaving only a legal relationship between the

promisor and the third party. Joubert’s analysis of the court decisions provides the

“2See Joubert DJ General principles of the law of contract (1987) at 187 (hereafter Joubert General
principles); Lubbe GF and Murray CM Farlam and Hathaway: Contract cases, materials and
commentary (3" ed) (1988) reprinted (2000) at 407; Kerr AJ The priciples of the law of contract (6™
ed) (2002) at 88 and further.

“For the other party, this is a burden.

“See Van der Merwe S, Van Huyssteen LF, Reinecke MFB and Lubbe GF Contract — general
principles (2007) at 264 and further (hereafter Van der Merwe et al) and see Joubert General
principles at 188 and 189 and the many cases cited in note 24 on page 188.

*See Mutual Life Insurance Co of New York v Hotz 1911 AD 556.

“8See Joubert General principles at 188 and 189.
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construction that the stipulator and the promisor contract that the promisor
(automatically) makes an offer to the third party, and by accepting this offer, the
third party can create an obligation between himself and the promisor. This offer
cannot be revoked by the promisor (the offeror) and will not fall away at the death

of either the offeror or the offeree (ie, the third party). It resembles an option.*

Thus itappears that rights to property are created and that these rights do actually
exist, but unless the offeree accepts them, he has no rights in respect of the
property that is the object of the rights that have been so created. His ability or
competence to accept them is not a right to property, but only the competence to
acquire a personal right in respect of that property. What vests in him prior to
acceptance, is only a competence. A competence, one may argue, is not
transmissible upon insolvency, because it is not “property” as envisaged by the
Act, and it therefore cannot vest in the insolvent estate. The (potential) rights to
property or in respect of property are not yet part of his estate. A corollary to this

would be that what one has not yet acquired, cannot be abandoned.

It is unclear what the beneficiary stands to accept in a stipulation in favour of a third
party. One interpretation is the aforementioned explanation of Joubert, namely that the
courts require the beneficiary to accept an offer. It has also been said that the
beneficiary must accept the “benefit” of the contract in his favour.”® Van der Merwe et
al comment that “benefit” probably refers to the right which the stipulator and the
promissor intended to create for the beneficiary. They submit that the reference in
certain decisions that the beneficiary must accept (adopt or ratify) the contract or
stipulation in his favour is compatible with the construction that the beneficiary must

accept the rights that the contracting parties intended to create for him.*

Van der Merwe et al further comment that under the construction favoured by the

courts the beneficiary’s position prior to acceptance is similar to that of the holder of

“’See Joubert General principles at 188 and 189.

“8See Joel Melamed & Hurwitz v Cleveland Estates (Pty) Ltd 1984 (3) SA 155 (A) 172 and Nine
Hundred Umgeni Road (Pty) Ltd v Bali 1986 (1) SA 1 (A) 5A, 7D.

“See Van der Merwe et al at 264 and further.
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a right subject to a suspensive condition. Acceptance is necessary, they say, not to
conclude a distinct contract, but to “complete” or “stabilise” the right so that it cannot
be revoked or altered by the will of the original contracting parties alone. The origin of
the beneficiary’s right is thus the original contract between the promisor and the
stipulator, thus excluding the argument that upon acceptance the beneficiary replaces
the stipulator. They state that the original contract can convincingly be called a
stipulation in favour of a third party because the beneficiary derives his right from the
original contract and not from a contract of his own making.* This would appear to be
wrong, because a contract, in the sense of an offer and acceptance, must be
concluded and completed in order to create that right which is subject to the
suspensive condition. Prior to the acceptance the “beneficiary” will not yet be a party
to the contract and may, in fact, not even be aware of it. If their construction is
accepted, the beneficiary’s executor will be entitled to accept the benefit if the
beneficiary dies before doing so.°' Acceptance by the executor would not be possible

if the beneficiary is regarded as an offeree to whom a simple offer is made.*

It would therefore appear that irrespective of the construction that is adhered to,
rights are created by a stipulation in favour of the third party, be they named an
“offer” or a “benefit” or a “right”, and all that is required for the completion of the
stipulation is the acceptance thereof by the beneficiary. Thus the rights have not
yet vested in the third party, and therefore there is no right to property which can
be abandoned by the (insolvent) third party. This surely cannot be a contingent
right or interest in property because the third party would first have to become one

of the contracting parties in order to create the contingent right.

On this point the court in the Wessels case said the following:**

®van der Merwe et al 264 and further.

'Cf Mutual Life Insurance Co of New York v Hotz above.

%2See Van der Merwe et al at 264 and further. Joubert General principles at 188 and 189 confirms
that an offer is terminated by the death of the offeror or offeree since the offer only creates the
opportunity for completing a contract and on the death of the offeror there is no duty which can pass
to his estate, and on the death of the offeree there is no right which can pass to his estate either.
He finds support for this approach in the fact that an offer cannot be transferred inter vivos and that
the offer must be exercised by the offeree personally and not by his estate or heir. The position will
be different, he says, when the offer is in itself capable of transfer, as in the case of an option, or
when it is intended to be exercised only after the death of the offeror.

%At 928 B-E. Author’s translation: “The appellant ... ”.
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The appellant conceded that if his argument was firm, the “right” to accept an offer
during insolvency would also be a “right” that vests in the trustee. But a right in
jurisprudence cannot exist in the abstract. It is but one pole of an agreement of
which the other is an obligation, among other things, as a result of a contract. If the
above offer is made to the insolvent, he obtains the ability [capacity/competence]
to accept it. Until then there is no obligation upon the offeror. In fact, except in the
case of an option, he can revoke the offer at any time before it is accepted. Thus,
the insolvent obtains only a competence, as opposed to a right, to accept the offer
before revocation.

Thus, if the construction of the stipulation in favour of a third party is accepted, it
would appear that the ability of the insolvent to accept the offer of the benefit can
be regarded as a competence, as described by the Supreme Court of Appeal in
the Wessels case. Although, as will be illustrated later, a competence may be
regarded as a category of a “right”, one must not lose sight of the fact that within
the context of insolvency law, the “right” that one is concerned with, is a “right to
property” which must be abandoned before it can be regarded as a “disposition”.
A competence, it would appear, is not property or a right to property and it is

therefore of no concern of the insolvent estate.

8.2.2.4 “Vesting”, adiation and repudiation

It would appear that the courts in the aforementioned decisions failed to analyse
the principles relating to the vesting of an inheritance in the law of succession
adequately. The meaning of the term “vest” requires some scrutiny, both for the
purpose of the law of insolvency and for the law of succession. For the purpose
of insolvency law it is of crucial importance to identify the nature of whatever it is
that vests in the heir at the death of the testator, so that the question may finally
be resolved as to whether or not a repudiation is, in terms of the Act, an

“abandonment of rights to property” within the definition of “disposition”.>*

Section 20(1)(a) of the Act states that the effect of the sequestration of the estate
of an insolvent shall be to divest the insolvent of his estate and to vest it in the
Master until a trustee has been appointed, and, upon the appointment of a trustee,
to vest it in him. Section 20(2)(b) then provides that:*°

%See paras 8.1 and 8.2 above.
%53 23 of the Act describes inter alia what property may be excluded from the insolvent estate. An
inheritance or legacy is not mentioned therein as an excluded asset, noris it excluded in any other

-231-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

&3
N UNIVERSITEIT VAN PRETORIA
N
For the purposes of subsection (1) the estate of an insolvent shall include —
(a) all property at the date of the sequestration ...
(b) all property which the insolvent may acquire or which may accrue to him during
the sequestration, except as otherwise provided in section twenty three.

The Appellate Division has ruled that for the purposes of insolvency law the
vesting of the insolvent estate in the Master and then in the trustee is a transfer of
ownership of the assets of the insolvent estate.*® For the purpose of the law of
succession, however, the word “vest” is usually not used to describe the transfer
of the ownership of the assets from a deceased estate to an heir. Succession is
not recognised in South African law as a method of acquisition of ownership, but
is only the causa for the acquisition of ownership which is achieved by way of
delivery or registration.”” In Greenberg & Others v Estate Greenberg®® Centlivres

CJ observed as follows:

It seems to me inaccurate to suggest ... that in ascertaining whether a legatee has
acquired a vested right to his legacy as at the death of the testator one must enquire
where the dominium in the property resides immediately after the testator’s death. The
futility of such an enquiry can, perhaps, best be illustrated by taking as an example a
bequest of a sum of money. When a testator bequests, say, £1,000 to A the dominium
in that sum of money does not vest in A as at the death of the testator but A acquires
a vested right to claim that sum from the executor at the future date | have indicated,
provided that the estate is solvent. The test seems to me to be whether, on a true
interpretation of a will, the testator intended that a legatee should acquire as at his
death a vested right to his legacy. It may be said that the legatee, if such was the
testators intention, then acquires the dominium of the right but it cannot be said that
he then acquires the dominium in the subject matter of the legacy .... under our
modern law system a legatee or an heir never acquires the dominium in the legacy or
inheritance immediately on the death of the testator: all that he acquires is a right to
claim the legacy or the inheritance.

Corbett confirms that the heir no longer succeeds automatically to the assets and
liabilities of the estate. Though the inheritance vests in him, Corbett says, he does
not acquire dominium of individual assets. He acquires a right against the executor
to his share in the residue after the liquidation and distribution account has been

settled. He confirms that in Estate Smith v Estate Follet’® (referred to with approval

provisions of the Act.

See De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A).

*Greenberg & Others v Estate Greenberg 1955 (3) SA 361 (A) 364 F-365 A; Van der Merwe CG
Sakereg (2™ ed) (1989) at 216.

%8Above 365 A-C and 366; see also Estate Smith v Estate Follet 1942 AD 364 at 383 and
Commissioner of Inland Revenue v Estate Crewe and Another 1943 AD 656 at 669 and 692.
91942 AD 364 at 367.
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in SIR v Estate Roadknight®®) Schreiner J in the trial court “inclined to the view that
the right of an heirin modern law is a jus in personam ad rem acquirendam”. In the

Appellate Division in the same case it was said that:®’

Under our system ... an heir is in effect a residuary legatee, ... and when we speak
of his “inheritance” we mean either the property which he is entitled to claim from
the executors of the estate of the deceased, or his legal right to claim such property
derived from the will.

If one therefore concedes that vesting of a right does occur at the time of the death
of the testator, it would appear to be either a competence, as a category of a right,
or a personal right, which so vests. Further consideration will be given to the

nature of this “right” hereafter.5?

Thus, with respect to the abandonment of rights for the purpose of insolvency law,
it is clear that at the time of the testator’s death the heir has no vested right to the
dominium of the property that makes up the inheritance which can be abandoned
by the debtor. At this stage this dominium is vested elsewhere. For the heir to
acquire a vested right in the dominium of the property of the inheritance, delivery
or transfer thereof to the heir is required if he has adiated. Until this transpires, the
right to the dominium (and any other concomitant rights) must presumably vest
somewhere. With respect to the question as to where or in whom or what these
rights vest from the moment of death until the appointment of the executor (and
therefore also the enquiry as to the status or nature of the deceased estate) there

are different schools of thought, but a definitive answer remains elusive.®

Corbett thus points out that the answers to these questions cannot be regarded

as settled. He submits that it may well be that, until the executor takes over, the

91974 (1) SA 253 AD at 259.

®'See Corbett MM, Hahlo HR (gen ed), Hofmeyer Gand Kahn E Law of succession in South Africa
(1980) at 133 as supplemented by Kahn Ellison(1994) at 10-11 (hereafter Corbett). The Supreme
Court of Appeal decision in Wessels NO v De Jager en 'n ander NNO 2000 (4) SA 924 (SCA) is not
discussed in the latest edition of Corbett MM Hofmeyr G and Kahn E (gen ed) The law of
succession in South Africa (2™ ed) (2001) (hereafter Corbett (2" ed)), but in the latter edition see
pages 8 and 17 to 20 for the similar discussion on adiation and repudiation of an inheritance.
2See para 8.2.2.5 and further below.

®3ee Corbett at 13 and 163. Van der Merwe NJ, Rowland CJ and Cronje MB Die Suid-Afrikaanse
erfreg (6" ed) (1990) at 7 and further (hereafter Van der Merwe and Rowland).
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estate forms a complex of rights and duties without an owner. Corbett further
states that it has been suggested that once an executor has been appointed,
ownership of the assets vests in him, but this would be for the purpose of winding
up only and the estate of the deceased remains separate from his own.*
Therefore, for the purpose of insolvency law, if there is in fact an abandonment of
rights resulting from a repudiation of an inheritance, it would be an abandonment
of either a competence or a personal right to property, and not an abandonment
of the right to the dominium of the property that comprises the inheritance. If it is
a personal right that is abandoned, this would be sufficient to bring the repudiation
within the meaning of the Act’s definition of a “disposition”, and it would therefore
be difficult to argue that the inheritance should not be regarded as property that
forms part of the insolvent estate. However, the Supreme Court of Appeal may be
correct in denying that this is an abandonment of a personal right. Prior to the
Wessels decision there was mostly only speculation as to the nature of the “right”
that exists prior to the adiation or repudiation of an inheritance. For the purpose
of insolvency law this judgment has now provided clarity in ruling that it is a
competence to adiate or repudiate that vests at the death of the testator. It would
therefore appear that repudiation is an abandonment of an opportunity or ability
to create personal rights, but it is not an abandonment of rights to property. What,

however, may the court’s deeper reasoning have been in this judgment?

In South African law an heir is obliged to accept or to repudiate an inheritance. Corbett
states that there can be no adiation or repudiation before the benefit vests.®® Thus,
where the inheritance is conditional, therefore postponing the vesting thereof, also adia-
tion or repudiation should be postponed. Adiation can be express or implied and
because it generally carries no risk, it is generally assumed that a beneficiary has
adiated, unless he repudiates the inheritance. The enquiry remains, however, as to the
nature of the benefit that vests in an heir, whether vesting occurs at the death of the tes-

tator or at a date thereafter. As stated above, in Estate Smith v Estate Follett Schreiner

®Corbett at 13; see also Van den Bergh v Coetzee 2001 (4) SA 93 on the position of the executor
of a deceased estate; and Van Zyl FJ “Universele opvolging in die Suid-Afrikaanse erfreg” (1983)
5 reeks B/1 Annale at 232-233.

®Above at 14 he cites Voet 29. 2 . 12 and Estate Bazley v Estate Arnott 1931 NPD 481,
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J was of the opinion that the right of an heir in modern law is a jus in personam ad rem

acquirendam.®® In Commissioner for Inland Revenue v Estate Crew?’ it was said that:

In cases on interpretation of wills, South African courts frequently say that when
bequests are made to a legatee the legatee acquires a real right in respect of such
a bequest or that the bequeathed property would pass under the will which takes
effect on death ... Again, where heirs are appointed, the dominium of the
deceased’s estate is said to vest on death of the deceased in the heirs. In such case
it seems to have been assumed that the effect of the will is that on the death of the
deceased the dominium of the deceased’s estate becomes vested in the heirs...
But this cannot mean that the heirs are vested with the ownership of specific assets
in the estate, for what is vested in the heirs is the right to claim from the deceased’s
executors at some future time, after confirmation of the liquidation and distribution
account, satisfaction of their claims under that account. The right to make such a
claim no doubt vests in the heirs on the death of the deceased, and they may be
said to have dominium of this right, although it is not immediately enforceable.

But what is the nature of “the right to make such a claim” that the court here considers
to vest in the heirs on the death of the deceased? If one considers the definition of a
“competence” as a category of a right, it seems more plausible to accept that it is a
competence, as opposed to a right to property, which vests at death. The heir then
acquires the dominium of this competence which, if exercised positively, will ultimately
be the source of the heir's personal right to claim the inheritance “at some future time”.
Only this latter right is a right to property, the abandonment of which may be considered
a “disposition” as defined in the Act. It would therefore appear that what vests at death
is either, as the court said in Wessels, a mere competence to acquire rights or,
alternatively, it must be a conditional right, as suggested in the Boland Bank case.®® This
competence must be exercised or the condition must be fulfilled before the rights of the
heir towards the executor can come into existence or become complete. A possible
solution to this enquiry as to the nature of the “vested rights” is to place the emphasis
on the act of repudiation instead of adiation, thereby making the heir the immediate
recipient of rights unless he repudiates. By this argument adiation is not regarded as a
suspensive condition which will have retroactive effect if fulfilled, but rather, repudiation
is considered a resolutive condition. This is the approach which is found in Crooks NO

and Another v Watson and Others® where the court said that:

%See Estate Smith v Estate Follet 1942 AD 364 at 367 and further.
671943 AD 656 at 692.

%para 8.2.1 and 8.2.2 above.

691956 (1) SA 277 (A) at 296; see also Van der Merwe and Rowland at 9.
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The oft-repeated saying that a legatee does not acquire a legacy unless he accepts
it, misplaces the stress; it would be more correct to say that he acquires a right to
the subject-matter of the bequest unless he repudiates it.

Van der Merwe, however, points out that succession does not result merely in the
transfer of the testator’s rights, but is also a fact by which an obligation is created, as is
apparent from positive law which dictates that the heir has a legal claim (vorderingsreg)
against the executor for the transfer of the bequeathed assets. This legal claim, he says,
must be clearly distinguished from the rights that are transferred. During the testator’s
lifetime he was the carrier of the latter rights, but never of the legal claim. This
proposition of Van der Merwe may strengthen my proposal that this legal claim or
personal right is not in existence and does not vest at the death of the testator. The
rights to the dominium of the inheritance which vested in the testator during his lifetime
do in factimmediately at death devolve upon someone or something: they do exist. The
personal right to claim the inheritance, however, will arise only, it would appear, once the
heir has been positively identified through his acceptance of the inheritance and

therewith the personal right to claim it. Van der Merwe continues:™

Where the rights acquired from the testator, at his death, as already explained, must
pass to someone or something, there exists no similar need regarding the personal
right personal right of an heir. Now the question of when the heir acquires his personal
right becomes real. A testate or intestate heir obtains his personal right”" as soon as
the estate of the deceased regarding that inheritance opens. The opening of the
estate is known as delatio ... The moment of delatio is known as dies cedit, while the
moment at which the personal right becomes enforceable is known as dies venit.

Is this “vested right” or “vested interest’” to which Van der Merwe refers not the
competence that vests at death, and which may or may not, depending on the choice
of the heir, become a vested personal right. The moment of delatio may be at the time
of the death of the testator, or at a later date, depending on the validity or the provisions
of the will. Where there is no valid will, the rights of the intestate heirs arise at the
moment of death of the testator. Surely the above obligation to which Van der Merwe
refers (which cannot be forced upon the heir against his will) is created only when the
heir consents to be a party thereto and this occurs at adiation. Prior to this there is only

an ability or opportunity to create rights that will originate from this obligation.

®an der Merwe and Rowland at 11-12. Author’s translation of Van der Merwe: “Where ... ".
"«vested interest” or “vested right” it is called ...
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Therefore, it is submitted, as an alternative proposal, that if one is in agreement
that rights do vest at delatio, these are not rights in the sense of a personal right,
but are “rights” in the sense of a competence as a category of a “right” (compare
the definition of “right” below). There is not as yet, at delatio, any object or third
party towards which or towards whom the personal right can relate, as no executor
has been appointed and a definite heir has not yet been identified prior to adiation.
The estate with all its rights, and possibly duties, is perhaps vested in an
ownerless entity or in the Master or elsewhere, but not yet in the heir or in the
executor. Only when adiation occurs (expressly or impliedly) will a relationship
arise in respect of which a personal right can exist, namely, first, legal subjects,
one of whom being the executor against who performance (the object of the
personal right) can be claimed, another being the heir who has been definitely
identified. Second, the object of that right, which is the performance that may be
claimed from the executor. This viewpoint, if sound, will also find support in the
legal principle in the law of succession which excludes a person from being forced
to accept an inheritance.” In this respect Van der Merwe says that because
delatio usually arises at the moment of death of the testator, an heir can obtain a
personal right to an inheritance even against his will. However, he qualifies this by
saying that because the heir cannot under South African law be forced to accept
the inheritance, he has the competence to repudiate the inheritance. Adiation, he
says, creates no rights for the heir because the rights were already created at

delatio. He then says:”

But if he repudiates the rights he already acquired, they expire through forfeiture.

Is this not a contradiction or a negation of the principle that an heir cannot be
forced to accept an inheritance? If repudiation should be construed as an
“abandonment of rights” by an insolvent heir and that the latter’s trustee may claim
the inheritance for the creditors of the insolvent estate, it would effectively mean
that the heir has against his will and contrary to the aforesaid legal principles been

obliged to accept an inheritance that he did not want, thereby forcing it into an

2See Van der Merwe and Rowland at 8 and 16.
Van der Merwe and Rowland at 16. Author’s translation of Van der Merwe and Rowland: “But ...".
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insolvent estate. However, if it is accepted that it is a competence that vests at
delatio, and not a personal right, then this anomaly will be avoided. This proposal
will also create a measure of certainty in insolvency law as it will exclude the
inheritance from the heir’s insolvent (or imminently insolvent) estate because the
competence cannot yet be considered a “right or interest to property” which must

be abandoned if it is to comply with the Act’s definition of “disposition”.

Thus, although there appears to be some clarity as to the nature of the rights that vest
in a trustee of an insolvent estate, it is clear that confusion has in the past arisen, and
still exists, as to what it is that “vests” in an heir upon the death of a testator. At this

point it is therefore appropriate to consider the meaning of the term “vested right”.

8.2.2.5 Attempting to describe a “vested right”?

Attempting to describe the term “vest” or “vested right” is a complex issue. This is
confirmed by BA van der Merwe when she says that “although the classification of
legal rights as vested or otherwise is well known, it is not easy to provide a definitive
statement on the meaning of the phrase”.”* She cites Cowen for confirmation of her
observation when he says, “This is due in part to some difficulty inherent in the
subject, but the main source of trouble is the fact that the words ‘vested’ and
‘contingent’, as applied to legal rights, bear different meanings according to their
context in both popular and legal parlance”.” The terms “vest”, “vests” or “vested” are
of particular importance in the law of insolvency and in taxation matters, yet none of
the relevant legislation defines them.” In the law of succession it is said that in respect
of rights of succession, these terms indicate what is fixed and certain as distinct from
that which is conditional or contingent.”” In a similar vein, Cowen says when all of the
investive facts required for the creation of the right have occurred, then, in a strictly

technical sense, the right is said to be “vested”. A vested right in this technical sense,

"Van der Merwe BA “The meaning and relevance of the phrase ‘vested right’ in income tax law”
(2000) SA Merc LJ at 319.

*Van der Merwe BA “The meaning and relevance of the phrase ‘vested right’ in income tax law”
(2000) SA Merc LJ at 319.

5See the Insolvency Act 24 of 1936 and the Income Tax Act 58 of 1962.

""See Jewish Colonial Trust Ltd v Estate Nathan 1940 AD 163 at 175; CIR v Sive’s Estate 1955 (1)
SA 249 (AD) at 258; Konyn v Viedge Bros (Pty) Ltd 1961 (2) SA 816 (E) at 823.
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he says, is one the title of which is complete and unconditional. However, where one
or more of the investive facts have already occurred, but one or more have not yet
happened, and may never happen, in a technical sense the prospective right is
contingent. He quotes Austin who said that the contingent rights that were the subject
of legal rules, were those that are inchoate, meaning, the title of which has begun,
although it was not consummate, and may never be.” If these descriptions should be
applied to the law of succession, and if the above proposal of Van der Merwe and the
Crooks case,”® which places the stress on the repudiation in place of the adiation,
were accepted,® it would appear that the “right” that arises upon the death of the
testator is either a contingent right to enforce or abandon the personal right to the
inheritance, or it is a competence. Vesting of the personal right to the inheritance
would occur only when adiation has become certain, be it a tacit or express adiation.
Even if it is accepted that adiation occurs automatically,®' there must be a moment at
which it becomes certain that repudiation will not be the choice of the heir, thereby

making the (contingent) right to the inheritance complete. Thus Corbett says that:

An inheritance, bequest or other interest in a deceased estate is said to ‘vest’ in the
heir, legatee or other beneficiary concerned if and when the right thereto has
become unconditionally fixed and established in such person. A vested interest of
this nature is normally transmissible to the heirs or representatives of the beneficiary
upon his death or insolvency and forms an asset in his estate.

Assuming that a right does vest at the death of the testator, what is the nature of this
“right” that vests in an heir. Is this a conditional right to create or abandon a personal
right to enforce a transfer or delivery of property, or is it a competence as described
by the Supreme Court of Appeal in the Wessels case? In this respect Corbett® further
states that the vesting of an interest in a deceased estate must be distinguished from
the accrual of the right to enjoy or exercise that interest. Vesting of the interest and the
accrual of the right to enjoy the interest may in some cases coincide, or the right of
enjoyment may be postponed to a point after the vesting. Dies cedit is the phrase

used to indicate that such an interest has vested, while dies venit indicates that the

8Cowen DV “Vested and contingent rights” (1949) SALJ at 406 and 409.

Above note 54.

8Above note 51.

81See generally Sonnekus “Adiasie, insolvensie en historiese perke aan die logiese” (1996) TSAR
and “Dellatio en fallacia in die Hoogste Hof” (2000) TSAR.

8Corbett (2™ ed) at 8 and 17-20.
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time for enjoyment has arrived. What is it that vests at dies cedit? Surely, where
adiation is required, the time of enjoyment of any part of the inheritance (including the
personal right to delivery thereof) must be postponed at least until the moment of
adiation, which moment is usually not at the time of death of the testator, but at least
a short while thereafter. Is it not first just a competence that vests? The exercising of
this competence, through adiation, then creates the personal right to performance.

Vesting of the inheritance does not, however, always occur at the death of a testator.

For example, in respect of a conditional inheritance Corbett says that the right
thereto will generally not vest in the beneficiary concerned unless and until the
condition is fulfilled.® This, he says, follows ex hypothesi from the definition of a
vested right as being one that has become unconditionally fixed and established
in the person entitled thereto, and an inheritance is conditional where the right

thereto is made dependent upon the occurrence of some future, uncertain event.®*

One must first, one would think, consider whether the heir is competent to succeed
before the existence of rights of any nature can be considered. Where, for
example, an heir, through his own doing has become unworthy to succeed, he will
be incompetent to succeed and the inheritance will not vest in him. Is this an
abandonment of rights or is it an abandonment of the competence to succeed?
One would argue that a competence is the only “right” that is unconditionally fixed
at dies cedit, while a personal right to any part of the inheritance is conditional, at
least until adiation is certain. The right to succession is, firstly, conditional upon the
heir being competent to succeed. If it is certain that the heir is competent, then it
is the competence that vests and thereafter the creation of any rights to property
is conditional upon the heir exercising his competence to either adiate or

repudiate.

8He cites Voet 36.2.3 ; Savory v Savory (1903) 24 NLR 315 at 321 and In re: Will of Thomas Cass
(1906) 27 NLR 262 at 271.

83ee Corbett (2" ed) 158 who cites inter alia Voet 28.7. 1.at 145. How does adiation however differ
from this situation? Even if one assumes that adiation occurs automatically, unless repudiated, there
will stillbe a moment of uncertainty, a lapse of time, before automatic adiation can be assumed. The
personal right to the inheritance is not unconditionally fixed until adiation is certain.
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The decision whether to adiate or repudiate can be of crucial importance. This is
because by adiating, the beneficiary may assume a burden together with a benefit he
may derive from the will. The examples cited by the court in Wessels* come to mind.
Corbett points out that even where an heir can adiate without having to pay a price,
he may for any number of reasons prefer to repudiate, if only in order that the estate
devolves upon the person next in line of succession. As an example of a reason why
an heir should not adiate, Corbett cites the instance where the heir may be hopelessly
insolvent.®® Although Corbett gives no comment on the consequences of the refusal
to adiate under insolvent circumstances, must one not infer that the repudiation keeps
the inheritance outside the insolvent estate, allowing it to devolve upon the heir who
is next in line of succession? Corbett then proceeds to say that there can be no
adiation or repudiation before the benefit vests.?” It is submitted, if this benefit which
vests is regarded as a right to property, this would clearly place the inheritance within
the reach of the creditors of an insolvent heir’'s estate, because the repudiation,
whether shortly before sequestration or thereafter, would fall within the definition of a
“disposition” under the Act. Corbett apparently resolves the dispute in question by
stating that if the estate of a beneficiary is sequestrated before he has declared
himself, the right of election passes to his trustee. As authority for this he cites, among

others, Van Schoor’s Trustees v Muller’s Executors.®®

Meskin is of the opinion that a repudiation of an inheritance is not a disposition

within the relevant meaning. He says that the right to elect to adiate or repudiate

is itself movable property for purposes of the Act, but the election to repudiate is

not an abandonment of such right or of any right or interest in the bequeathed

property. He sees this merely as the exercise of such right which results in the

non-acquisition of the bequeathed property.® It is submitted, if one considers the
» 90

meaning of the word “competence”,”™ it would appear that Meskin is in fact

describing a “competence” to which he refers as movable property for purposes

BWwessels NO v De Jager en 'n Ander NNO 2000 (4) SA 924 (SCA) at 928 G-I.
¥3ee Corbett (2" ed) at 18.

8Corbett (2" ed) at 7 and further.

#3ee (1858) 3 Searle 131.

8Meskin at para 5.31.2 and footnote 12B.

See para 8.2.2.6 below.
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of the Act. As a competence, this right to succession is not yet, in my opinion, a
right or interest to property, as defined by the Act. Only if the heir elects to adiate,
are rights to property created that are capable of being abandoned. Prior to this
there are no rights to property in existence and in this sense one can agree with

Meskin that a repudiation is a non-acquisition of rights to the bequeathed property.

It is therefore apparent that something does vest in the heir upon the death of the
testator, but it appears that the only thing that is fixed and unconditional at death, and
which therefore complies with the meaning of the term “vest’, is the relationship in which
the heir stands towards the inheritance, namely, as holder of a legal competence that
will enable him to become the holder of property rights to the bequeathed property, but
not yet the holder of a right or interest to or in that property. This may be more clearly

understood if one considers the meaning of the terms “right” and “competence”.

8.2.2.6 What is meant by the words “right” and “competence”?

If one should agree that it is either a personal right or competence to exercise a
choice, that vests in the heir at the time of death of the testator, the next question
to be considered is the nature of the personal right or competence. For the
purposes of insolvency law, and bearing in mind the Wessels decision, the further
questions arise whether a competence is, in fact, a right and, if so, whetheritis a
right to property. If the right that vests is a personal right, as opposed to a
competence, then it will probably be considered a right to property. To answer

these questions one must consider the nature of a “right” in jurisprudence.

Van Zyl*' states that there are different juristic meanings that can be attributed to

the word “right”. For present purposes the following three meanings are important:

(1) A “right” as a unit of relationships within which a legal subject stands in
relation to his legal object and in relation to other persons in respect of the
legal object, for example, in the sense that “| have a right (eg, an ownership
(proprietary) right) to a horse”.

®Van Zyl FJ and Van der Vyver JD Inleiding tot die regswetenskap (2™ ed) (1982) at 412 and

further (hereafter Van Zyl); see also Van der Vyver JD ‘The doctrine of private law rights’
Huldigingsbundel vir WA Joubert (1988) at 201 (Hereafter Van der Vyver).
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(2) Aright as a permissiveness of a legal subject to interact with his legal object
in a particular manner (to use and enjoy it); for example: “An owner has the
right to ride his horse”.

(3) Afright” as a juridical ability, for example: “A 16-year-old person has the right
to make a will” (such person is legally capable of making a will, he can make

a valid will).

These three meanings of the word “right”, Van Zyl states, can easily be confused
with each other. Therefore, to distinguish these three descriptions from each other,
the following terminology is used:

(1) Forthe first meaning of the word “right”; subjective right (this term is generally
used in jurisprudence); often only the term “a right” or the plural, “rights” is
spoken of;

(2) forthe second meaning; capacity (bevoegdheid) (also this termis generally used);

(3) for the third meaning; competence (this term is not generally used, and
usually in this respect the term “capacity” is used, thereby creating the

possibility of confusing the second and third meaning of the word “right”).

Van Zyl describes the core differences between a competence and a capacity
(bevoegdheid) as follows:

* A “competence’, on the one hand, is a juristic ability; in other words, the ability
(vermoé) to participate in legal intercourse in a specific manner. The carrier of a
competence can participate in legal intercourse in a specific manner. Unlike an
animal, a person has the ability (vermoé) or competence to acquire other competen-
cies, rights and obligations (this competence is known as “legal capacity?), to
conclude juristic acts (this competence is known as “contractual capacity”) and so
forth. On the other hand, in respect of a capacity one is dealing with the fact that it is
lawful (geoorloof) for the legal subject to interact with his or her legal object in a
particular manner. The carrier of a capacity may interact with his or her legal object
in a particular way.*

* A “competence” bears no relationship to a legal object, while a “capacity” does
bear such a relationship.

Stated negatively, if someone is lacking a specific competence, he or she cannot
participate in legal intercourse in the same manner as a person who does possess

“Hiemstra VG and Gonin HL Trilingual legal dictionary (1981) at 446 state in their definition of “legal
capacity” that it is a wider term than “contractual capacity” because besides contractual capacity it
includes the capacity to acquire rights and to incur obligations.

%See at 414 where Van Zyl says in this respect: “Unlike the legally incapacitated, the legal subject
may use and enjoy his legal object” (author’s translation of Van Zyl).
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such a competence. For example, a child under the age of 16 is not capable of
making a will, even if he or she does comply with all the testamentary formalities.*
By comparison, if one lacks the capacity to interact with a legal object in a particular
manner, one may so react, but then one is acting illegally. So, for example, if John
does not have the capacity to ride one’s horse, he may in fact ride the horse, but
then he is acting illegally in that he is violating one’s subjective right.®

The distinction between a subjective right and a capacity (bevoegdheid) lies
mainly in the fact that a capacity is a component of a subjective right.

The most important difference between a subjective right and a competence is
that a subjective right consists of a unit of relationships, while in respect of a
competence such relationships are absent.*®

It is submitted that the ability to adiate or repudiate appears to comply with Van Zyl’s
description of a competence. Thus, if, on the one hand, one is not designated as an
heir in a will or through intestacy, one will not have the competence to enter into a
specific legal intercourse by means of the act of adiation. On the other hand, if one is
so designated, until adiation occurs, there will be no legal object in respect of which

another may have the capacity, for example, to act illegally vis-a-vis the heir.

For the purpose of distinguishing between “rights” in the sense of “rights” and
“competencies” Van der Vyver” states that in private law three distinct meanings
of the word “right” must be clearly separated, namely;

(@) “right” in the sense of a competence;

(b) “right” in the sense of a claim of a legal subject as against other persons to a
legal object. One should reserve the term right in this sense, which is commonly
classified into categories of real rights, immaterial property rights, personality
rights and creditor’s rights, in relation to the nature of the object concerned; and

(c) ’right” in the sense of entitlement. This constitutes the contents of a right (in
the second sense above) and denotes what a person, by virtue of having a

right to a particular legal object, may lawfully do with the object of his right.

A legal competence (in (a) above), he says pertains to what a person can be or do
(without reference to a legal object) by reason of his being a legal subject with
certain personal attributes and while being resigned to particular contingencies
%“van Zyl at 414.
%van Zyl at 414.

%van Zyl at 415.
% Vvan der Vyver at 2009.
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which in the eyes of the law have a bearing on his status.®® He states that the /egal
competence of a person includes, among other things, the following two

capacities;

First, legal capacity, (regsbevoegdheid) being;

(i) the competence to occupy the offices of a legal subject, for example, the
juridical ability to be inter alia, a testator, owner of property, executor of an
estate and so forth; (I would assume that this includes the ability to be an
heir); and

(i) the competence to exercise the functions and to be the bearer of the rights

and obligations emanating from such offices.*

Thus, if this is applied to the rights of succession, one would think that both prior to
and after the death of the testator, a legal subject may have the competence to occupy
the offices of an (intestate or testate) heir, but he does not yet have any rights to any
legal object which forms part of the inheritance. Only when it is clear that the heir is
competent to occupy that office can the opportunity arise to exercise the functions (by
adiating) of that office and thereby to become the bearer of rights and obligations
emanating from such office. Prior to this moment of clarity, the testator may decide to
exclude the otherwise competent heir (perhaps because he has been sequestrated)
from his will or at the moment of death of the testator it may become apparent that the
insolvent heir has been disqualified from being an heir (through one of a number of

reasons), thereby making him incompetent to inherit from the testator.

Corbett says that where a beneficiary is disqualified, no right vests in him and the
bequest is not transmitted to his heirs.'® This principle strengthens the argument
that it is a competence that vests at death, and not a right to property. At death
one must therefore first ascertain whether a beneficiary is competent to accept an
inheritance before the vesting of rights to property may be considered. After it has

been ascertained that the heir is competent to be an heir, that this competence

%yvan der Vyver at 209.
“Van der Vyver at 209.
'%Corbett above at 72.
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has vested, then he is competent to accept the inheritance, or to abandon it. If,
however, he is disqualified, because he lacks the competence to be an heir, the
question of the existence of rights to property never arises because the

competence to create such rights never vested in the disqualified heir.

Secondly, the legal competence of a person includes the competence to perform

a particular category of legal acts (contractual capacity) (handelingsbevoegdheid)

that comply with three basic requirements, namely:

(i) the act must be lawful;

(i) the act constitutes the source, or results in the extinction, of rights and/or
obligations; and

(i) the legal consequences of the act are determined in conformity with the
maxim, plus valet quod agitur quam quod simulate concipitur, meaning, the
law will attach to the act the particular consequences which the party to the

act is, or the parties to the act are, taken to have contemplated.'’

A right (in (b) above) is composed of two inherent relationships, namely, the subject-
object relationship, and the subject-third parties relationship.' With succession, it

would appear that prior to adiation, these two relationships are absent.

A right, in its subject-object relationship, is made up of a number of entitlements
(bevoegdhede) ((c) above). The word “entitlement” here denotes the lawfulness
or legal permissibility of dealing in a particular way with a legal object, that is, by
reason of the person performing the act having a right to that object. Entitlements
in this sense, Van der Vyver points out, must be distinguished from legal
competencies.'® Although these concepts have in common the performance of an
act, they are fundamentally different in that a competence never directly involves
a legal object and denotes what a person can do (as a legal subject with a
particular status); an entitlement always involves a legal object and denotes what

a person may do with the object (by reason of his having a right to the object

9"yan der Vyver at 209 and further.
%2y/an der Vyver at 209 and further.
1%yan der Vyver at 209 and further.
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concerned). A person’s legal competencies thus derive from his legal subjectivity,
while entitlements derive from a person’s rights.'™ Therefore, it seems that prior
to adiation, there are no entitlements in respect of any part of the inheritance
precisely because no rights thereto exist. There is not yet a legal object to which

such rights can relate.

8.3 Conclusion

The disputes that have arisen in respect of an inheritance vis-a-vis an insolvent
estate stem mainly from legislative failure to deal specifically with the question as
to whether an inheritance should be included or excluded from an insolvent estate.
This is evident not only from the dispute concerning the repudiation of an
inheritance by an insolvent or imminently insolvent heir, but also in case law
concerning the methods by which an inheritance may be excluded from an

insolvent estate through the will of the testator.'®

Although section 20 of the Act broadly describes what property the insolvent estate
is comprised of, it fails to define specifically what is included in it, thereby forcing one
to depend, among other things, on the Act’s definition of the words “property” and
“disposition” to unravel whether or not a repudiated inheritance forms part of an
insolvent estate. Section 23 of the Act, however, does describe what property is
excluded from an insolvent estate, but here too it is silent on the position of property
that may emanate from an inheritance. It may be argued that the Act, by implication,
considers a repudiated inheritance to be included in an insolvent estate because,
firstly, it is not excluded by the provisions of section 23 of the Act.'® Secondly, it may
be argued that the fideicommissary interest of a fideicommissary heir is expressly
excluded from the definition of “property”, thereby distinguishing it from the contingent
interests of the ordinary heirs, which are included in that definition.”®” However, a
counter-argument may be that, firstly, the legislator simply never considered a

repudiated inheritance, being property never acquired, to be included within the

1%an der Vyver at 209 and further.

%5See, eg Vorster v Steyn NO en Andere 1981 (2) SA 831 (O) and Badenhorst v Bekker NO en
Andere 1994 (2) SA 155 (N).

'%gee, eg, Brown v Oosthuizen en 'n Ander 1980 (2) SA 155 at 158 B-D.

W'See Boland Bank Bpk v Du Plessis in notes 14 and 15 supra.
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definition of “property”, thereby making it superfluous to exclude it in section 23 of the
Act. Secondly, the reasoning behind the exclusion of a contingent interest of a
fideicommissary heir is not clear. Is it not, however, because the inheritance from
which it originated was considered excluded. The legislature consequently considered
it necessary also to exclude this contingent interest of a fideicommissary heir, which
is inextricably linked to the excluded inheritance from which it emanates. Furthermore,
itmay have been excluded to distinguish it from other types of contingent interests that
are included in the Act’s definition of “property”. It is, however, interesting to note that
the exclusion of the contingent interest of a fideicommissary heir or legatee in the
present definition of “property” has been omitted from that definition in the Draft
Insolvency Bill." The Law Commission’s explanation for this omission is that before
the vesting of the interest, the interest of a fideicommissary heir is not a contingent
interest that has any monetary value. Whether or not this explanation is correct is
debatable. It is submitted that it does have a value,'® and if it was the Legislature’s
intention to include a repudiated inheritance as property in an insolvent estate, a
contingent interest of a fideicommissary heir should never have been excluded from
the definition of “property” in the present Act. However, a complete analysis of this

may be more suited to a separate essay.

Whatever the reasoning of the legislature may have been, the fact is that the pitfalls
in the Act have left academics, practitioners and the courts drifting in uncertain waters
as to the status of a repudiated inheritance vis-a-vis an insolvent estate. The Supreme
Court of Appeal appears to have resolved the problem in the judgment of Wessels No
v De Jager en 'n Ander NNO.""° A testator’'s death gave rise to a competence, the
court found, but not to any rights. The rights arose, the court found, only if the
inheritance was accepted. It is clear that something does, in fact, vest at the death of
the testator. In view of the meaning that may be attached to the word “competence”,
as a category of a right, it would appear that there is a right which vests in an heir

upon the death of a testator, but it is a right in the image of a “competence”, and not

1%3ee the South African Law Commission Report Project 63 Review of the law of insolvency vol 1
Explanatory Memorandum on the Draft Bill (2000) at 39 and vol 2 Draft Bill (2000) at 14.

'%See Corbett at 326 and Barnhoorn NO v Duvenhage and Others 1964 (2) SA 486 (AD) at 494 D-H.
"Wessels NO v De Jager en 'n Ander NNO 2000 (4) SA 924 (SCA) at 928 G-I.
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yet a right to “property”. Within the context of the Act, therefore, the repudiation of an
inheritance cannot be considered to be a “disposition” because it is not a “transfer or

abandonment of rights to ‘property”.

Thus, in view of this decision of the Supreme Court of Appeal, and consequently
because one is not concerned with a right to property, a repudiated inheritance forms
no part of an insolvent estate, it cannot be regarded as an act of insolvency, it is not
a disposition that can be set aside, nor can the trustee of an insolvent estate elect to
adiate or repudiate on the part of an insolvent beneficiary. An implication of this is that
a debtor who is approaching insolvency or who has already been sequestrated may
prevent his creditors from claiming his potential inheritance merely by repudiating it.
If, however, the beneficiary has already exercised his competence by adiating, rights
to property will have been created and the inheritance will therefore form part of the
insolvent estate. Where a testator has failed to make specific provisions in his will
providing for substitution if a designated beneficiary should be insolvent when the
inheritance vests in him, the heir may still achieve the same result by simply
repudiating that inheritance. The Wessels judgment leaves one with a feeling of
ambivalence in respect of a repudiated inheritance vis-a-vis an insolvent estate. It is
suggested that the Law Commission, which failed to consider this matter in its Draft
Bill, should lay this matter to rest once and for all by either including or excluding a
repudiated inheritance from an insolvent estate.”"! Further consideration will be given

to this aspect in chapter 12 which deals with law reform.

"See ch 12 below.
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Chapter 9: Property excluded or exempted from the insolvent estate

9.1 Introduction

From the discussion above it would appear, as a general rule, that all property that
is owned by an insolvent at the date of sequestration, as well as all property which
he acquires prior to his rehabilitation, will form part of his insolvent estate and can
be realised for the benefit of his creditors. This is fundamental to the general policy
in South African insolvency law that the maximum assets must be recovered and
included in the insolvent estate to the advantage of the creditors. There are,
however, several exceptions to this rule and an asset that is the subject of such
an exception may not form part of the insolvent estate.” The Insolvency Act,
however, does not expressly distinguish between excluded and exempt assets,?
SO various problem areas have consequently arisen in this regard. The result is
that uncertainty concerning such assets existed in the past and gave rise to
litigation, and will probably continue to do so in the future. The fundamental
difference between the two is that excluded assets should never form part of an
insolvent estate. They should be beyond the reach of the creditors of the insolvent
estate. Exempt assets, however, initially form part of the insolvent estate, but
under certain circumstances those assets, or a portion thereof, may be exempted
from the estate for the benefit of the insolvent debtor.® Both excluded assets and
exempt assets may also carry that status because they may belong to a third
party.* With these excluded or exempt assets it is therefore possible for an
insolvent to build up a (new) solvent personal estate which cannot be applied for

the payment of his debts in his insolvent estate.’

'Bertelsmann E, Evans RG, Harris A, Kelly-Louw M, Loubser A, Roestoff M, Smith A, Stander L and
Steyn Mars The law of insolvency in South Africa (ed C Nagel) (9" ed) (2008) (hereafter Mars
(2008) at 192.

See, generally, Ferriell J and Janger EJ Understanding bankruptcy (2007) (hereafter Ferriell); Mars
(2008) at 97, 239, and 415.

See Ferriell above.

‘See Mackenzie-Skene D “Proposal for a comparative study on determining the debtor’s estate:
Shrinking the debtor’s estate” unpublished paper delivered at the Insol Conference Cape Town
(2007) on file with the author of this thesis.

®Miller v Janks 1944 TPD 127; Roestoff M 'n Kritiese evaluasie van skuldverligtingsmaatreéls vir
individue in die Suid-Afrikaanse insolvensiereg LLD Thesis University of Pretoria (2002) (hereafter
Roestoff Thesis) at 368; Mars 2008 at 36 and 186.
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Although South African insolvency law is based on the policy of the collection of
maximum assets to the advantage of creditors of the insolvent estate, a further policy,
of allowing a debtor to keep a part of his estate has also been entrenched, originally
through the common law.® It would appear that originally the rationale behind this
policy, as it developed through the common law, was to ensure that the insolvent and
his family were not deprived of their dignity and basic life necessities.” It is submitted
that this remains the cornerstone upon which this policy rests, but that requirements
of modern society, socio-political developments in most societies, and human rights
requirements have necessitated a broadening of the classes of assets that should be
excluded or exempted from insolvent estates. To give but one example, the
development of official pension funds, a relatively modern conceptin law, necessitated

legislating the exclusion of such funds from insolvent estates.

This entire policy is also wrapped up in a small element of forgiveness, which is
perhaps apt in a modern, human rights-orientated world, that has a greater
understanding and a greater sense of compassion for fellow human beings.? But,
of course, the various stakeholders may not all find it in themselves to be equally
compassionate and understanding, and those who are compassionate in their

attempts at reform, may find that they are scorned.

A truly compassionate man will do his utmost to prevent anyone at all from being
hurt ... “If someone argued that the people suffered from their own sins [wrote
Gandhi], he would ask what drove them to sin”. In the logical mind of Rajchandra,
there was not a single hurt, a single cry of pain, which could not be prevented if men
were compassionate enough. But there was a price to be paid for these victories:
a man of true compassion would inevitably suffer unendurable torment.®

Thus the idea of the exclusion or exemption of assets from insolvent estates is an
ancient policy which is found in most insolvency or bankruptcy systems around the
world, with its origins in Roman law,'® but the concept of exemption law demands a

price from the various stakeholders in insolvency. To arrive at the destination where

8See ch 2 Roman law above; Ferriell at 97.

'See part Il of this thesis. Ferriell at 97 states that the fundamental reason for exemptions is the
“belief that even the most hopelessly insolvent debtors should not be deprived of the basic
necessities of life”.

8See Gross M Failure and forgiveness: Rebalancing the bankruptcy system (1997) at 4

®Payne R The life and death of Mahatma Gandhi (1999) at 125

“See ch 2 above.
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excluded assets are today has apparently been a journey of unendurable torment and
remains so in South African law to this day. Originally, a debtor’s life could be at risk
when the person of the debtor was at the disposal of his creditors, and during the
existence of these primitive principles there was obviously no possibility of leniency to
a debtor. The question of allowing the debtor to take back any part of his property was
not even a consideration. But as countries developed into more civilised societies, it
would appear that the social and economic reality,"" humanity, and the dignity of the
debtor called for a more lenient approach to debtors."? Under certain circumstances,
the interest of third parties was also taken into account by protecting their property if
it was in the possession of the debtor. But strictly speaking this would have been
property that never belonged to the debtor." However, generally these were, and still

are, the policies upon which exemption law hinges.

The idea of allowing the debtor and his family to hold on to basic needs that would
allow them to survive took root and developed over a lengthy period and, to this
day, is still developing.™ It would appear that the pendulum that swings to and fro
between a debtor-friendly and a creditor-friendly insolvency system is guided
primarily by socio-economic consideration, prevailing politics and, more recently,
by constitutional scrutiny of fundamental rights that may be excessively eroded by
too harsh an insolvency law regime. But a detailed tracking of the reasons for the
progression of leniency to debtors, or the lack thereof in different insolvency
regimes, is probably a subject for an independent thesis, and no further

consideration will be given to this particular topic.

Suffice to say that in South Africa these exemptions are regulated by the
Insolvency Act,” legislation in other fields of law, the common law and the
decisions of the courts. In a thesis that investigates problem areas relating to

property in insolvent estates, it is of crucial importance that the property that must

"'See Ferriell at 97.

2See Kaser M Roman private law (1965), translated by R Dannenbring at 330 (hereafter Kaser
Roman private law); Dalhuisen JH Dalhuisen on international insolvency and bankruptcy vol 1
(1986) at 1-2.

¥*See ch 2 above.

“See, eg, part Il of this thesis above; Ferriell at 97.

1524 of 1936 (hereafter the Insolvency Act or the Act, which in some cases codified the common law).
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be excluded or exempted from the reach of creditors in insolvent estates be
scrutinised . As will be shown below, many problems concerning excluded or
exempt assets have been encountered and still exist. This creates uncertainty in
the law, and excessive and unnecessary litigation. Ultimately, it contributes
towards the negation of the fundamental policy governing the regulated collection
of assets for the advantage of creditors in insolvent estates. At the same time, lack
of clarity is an obstacle to a sound policy of allowing the debtor his basic means

of subsistence, so that he can recover from his malaise.

As societies develop and change, it is often necessary for the policies upon which
the law of countries hinges to change. Adding fuel to such policy changes,
particularly in a young constitutional democracy such as South Africa, has been
the scrutiny of insolvency law issues by the Constitutional Court, since that court’s
inception. It is submitted that the future will see a further erosion by the
Constitutional Court of the policy of collection of maximum assets for the
advantage of creditors. This is because this excessively strict policy in South Africa
is slowly being considered out of proportion with the hardship it creates for the

debtor.®

In this chapter the property that is excluded or exempted from the insolvent estate by
the Insolvency Act will first be considered and thereafter the exemptions provided for
by other legislative provisions will be discussed. The Insolvency Act expressly provides
for the exclusion or exemption of assets from an insolvent estate in favour of a debtor
in sections 23, 79 and 82(6)." Apart from the Act there is a considerable package of
legislation regulating mostly social security issues, but which also provides for

exclusion or exemption of property from insolvent estates. In this chapter, however,

®See Roestoff Thesis at 357, 365, 367 and 370; Evans RG and Haskins ML “Friendly
sequestrations and the advantage of creditors” (1990) SA MercLJ at 246; O’Brien P and Boraine
A“Review of case law and publications” (2001) SALR at 1; Evans RG “Friendly sequestrations, the
abuse of the process of the court, and possible solutions for overburdened debtors” (2001) SA
MercLJ at 485; Evans RG “The abuse of the process of the court in friendly sequestration
proceedings” (2002) International insolvency review at 13; Evans RG “Unfriendly consequences of
a friendly sequestration” (2003) SA MercLJ at437.See also Van Rooyen v Van Rooyen (Automated
Investments (EC) (Pty) Ltd, Intervening Creditor) 2000 (2 ) All SA 485 (SOK).

Exclusion of property belonging to third parties is also regulated by s 24 of the Act, and in certain
other legislation as well, but this thesis will concentrate mostly on exclusions or exemptions for the
benefit of the debtor and or his dependants.
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only such property, or categories of property that appear to have become particularly
problematic in the insolvency law regime, will be analysed in depth. Non-problematic

excluded or exempt property will be referred to only briefly.

9.2 Property excluded or exempted by the Insolvency Act

As stated above, the general rule is that all movable and immovable property of the
debtor located within the Republic of South Africa forms part of the debtor’s insolvent
estate.'® The definition of property in the Insolvency Act' and the description in
section 20 of what the insolvent estate is comprised of are, however, very broad. To
complicate matters further, sections 23, 79 and 82 provide for exclusions or
exemptions of property from the insolvent estate, but none of these provisions
expressly states whether that property is excluded or exempted from an insolvent
estate. In fact, the Act never uses the words “excluded” or “exempted”, but in only one
section uses the word “excepted” to indicate property of the insolvent debtor that may
be exempted from the insolvent estate under certain circumstances.?® This has
created uncertainty in respect of property that forms part of the insolvent estate and
regarding property excluded or exempted therefrom, thereby creating several problem
areas regarding assets in insolvent estates of individuals. For example, uncertainty
prevails in respect of insurance policies, an inheritance, property of spouses of
debtors, and the debtor’s income, to mention only a few such instances. This has

resulted in much litigation and academic debate.?’

83 20 of the Insolvency Act 24 of 1936 read with the definition of “property” in s 2 of the Act.

1924 of 1936.

D3ee s 82(6) of the Insolvency Act.

Z1See, eg, in respect of spouses Badenhorst v Bekker NO 1994 (2) SA 155 (N) and Du Plessis v Pienaar
NO 2003 (1) SA 671 (SCA). See also Nagel CJ and Boraine A “Badenhorst v Bekker NO en Andere
(Ongerapporteerde Saaknr 3259/92 (N)’( 1993) De Jure at457; Sonnekus JC “Privé bates en sekwestrasie
in huwelik in gemeenskap van goed” (1994) TSAR at 143; and Cothill and Another v Cornelius 2000 (4) SA
163 (T) and in respect of an inheritance or legacy Kellerman v Van Vuuren 1994 (4) SA 336 (T); Boland
Bank Bpk v Du Plessis 1995 (4) SA 113 (T); Klerck and Scharges v Lee 1995 (3) SA 340 (SE); Simon v
Mitsuiand Co Ltd 1997 (2) SA 475 (W ); Durandt v Pienaar 2000 (4) SA 869 (C); Wessels v De Jager 2000
(4) SA 924 (SCA); Sonnekus JC “Adiasie, insolvensie en historiese perke aan die logiese” (1996) TSAR at
240; Sonnekus JC “Dellatio en fallacia in die hoogste hof’ (2000) TSAR; Stevens R “RIP TESTATOR:
Wessels v De Jager” (2001) SALJ at 118; Evans RG “Should a repudiated inheritance or legacy be
regarded as property of an insolvent estate?” (2002) SA Merc LJ at 688; Evans RG “Can an inheritance
evade and insolvent communal estate?” (2003) SA Merc LJ at 228 and in respect of life insurance policies
Warricker v Liberty Life Association of Africa Ltd 2003 (6) SA 272 (W); Shrosbree v Van Rooyen 2004 (1)
SA 226 (SE); Love v Santam Life Insurance Ltd 2004 (3) SA 445 (SE); Pieterse v Shrosbree; Shrosbree
v 2005 (1) SA 309 (SCA); Evans RG and Boraine A “Considerations regarding a policy for the treatment of
certain beneficiaries of life insurance policies in the law of insolvency” (2005) De Jure at 266; Muller M “Life
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Future law reform must not simply review these problem areas. They must be
critically analysed and remoulded into workable legislation based on accepted
exemption law policy. However, when considering a workable policy upon which
to formulate future exemption legislation, the rationale for providing for exemption
law, which includes preparing the way for the debtor to attain a fresh start, must
be taken into account. Policy on exemption law therefore ought to be closely
linked, and in line with policy on rehabilitation and the possibility of attaining a

fresh financial start. It has been said that:?

There is considerable social interest in preserving the viability of debtors so that their
continued maintenance does not fall to society. This is over and above the humane
considerations of permitting a debtor sufficient assets so that he or she may independently
maintain themselves and their families at a reasonable standard of living.

The present provisions of the Insolvency Act that provide for excluded or exempt

property will now be considered.

9.2.1 The insolvent’s wearing apparel and other means of subsistence

Although the insolvent’s wearing apparel, bedding, household furniture, tools and
other essential means of subsistence or such part thereof as the creditors may
determine?® are not expressly excluded from his insolvent estate by the Act, the
Act does provide that these items may not be sold by the trustee, thereby
effectively excluding them from the estate.** There does, however, appear to be
a degree of uncertainty in respect of assets that may be exempted under this
heading since the creditors have a discretion as to what items may be exempted.
These assets therefore are included in the insolvent estate, until exempted. So,
for example, a construction based on the Afrikaans version of the Act may mean
that there is no absolute exclusion of even the insolvent’s wearing apparel and
bedding.?®

insurance benefits: The setting aside of cessions and nominations in terms of the insolvency law and other
related aspects” (2005) De Jure at 361.

%2Re: Pearson (1997) 46 CBR (3d) 257 (Alta QB) at 264.

0Or the Master, if no creditors proved claims against the estate.

243 82(6). Mars (2008) at 193.

%See Meskin PM Insolvency law and its operation in winding-up Service Issue 17 (of 2001) (1990)
Insolvency law at 5.3.7 note 2 (hereafter Meskin).
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Section 79 of the Act also makes provision for an exemption in the form of a subsistence
allowance for the insolvent and his family. If the creditors or the Master grants his
consent, the trustee may at any time before the second meeting of creditors allow the
insolvent a moderate sum of money or a moderate quantity of goods from the insolvent
estate if needed for the support of the insolvent and his family.?® The property regulated
by sections 79 and 82 of the Act clearly is exempt property because it initially forms part
of the insolvent estate at the date of sequestration. But it is submitted that this is all very
much within the discretion of the creditors or the administrator of the estate, leaving the

debtor with very little say in the matter.

Smith points out that in execution the debtor is afforded a greater degree of protection
by the Supreme Court Act?’ than is afforded the insolvent under section 82(6) of the
Act.®? The Supreme Court Act prohibits the sheriff from seizing not only bedding and
wearing apparel, but also stock, tools and agricultural implements of a farmer, tools
and implements of trade, professional books and implements in so far as each class
of exempted property does not exceed R1 000 in value. But for an insolvent debtor,
the release of similar property under the Insolvency Act depends to a large extent on
the will of his creditors.? Furthermore, the insolvent may renounce these benefits in
favour of the creditors of his estate, and Meskin submits, he may also renounce any
other like benefits accorded by other provisions of the Act.* Strictly speaking,
however, the insolvent debtor will have no claim to property regulated by sections 79
and 86(2) unless the creditors have determined that the property in question may be
“excepted” from the sale of the movable estate property. So if it is correct to state that
these rights can be waived by the debtor, the rights will relate to property that has
already been “excepted” from the insolvent estate by the creditors.*’ The debtor will
then be waiving his rights to property already exempted and therefore property that at
this point is excluded from his insolvent estate. The use of the word “excepted” in the

Act is a further indication that very little attention has been given to the formulation of

%3 79.

2’3 39 of Act 59 of 1959 as amended.

B3ee Roestoff Thesis at 403 and further.

2%Smith CH The law of insolvency (3™ ed) (1988) at 92; Mars 2008 at 192 and further.

Meskin at 5.3.7. See also Ex parte Anthony en Ses Soortgelyke Aansoeke 2000 (4) SA 116 (C) at 125.
310r the trustee or the Master, depending on the circumstances.
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a policy on exemption law in South Africa. The word “exemption law” is well known
internationally in insolvency law. Nowhere in the South African Insolvency Act is there
any reference to the word “exemption”. So a modern formulation of this concept,
based on a revised policy in this respect, is required in South African insolvency law.
A fresh policy in this respect must also seriously consider whether an insolvent debtor
should be allowed to waive his rights to certain categories of excluded or exempt
property. It is submitted that such basic property as that described in sections 79 and
86(2) must be solely at the disposal of the debtor, and he should not be allowed to

waive such rights under any circumstances.

Further, sections 79 and 82(6), relating to exempt property as they do, should be
restated more eloquently in one section of the Act, together with the other provisions
of the Act that regulate excluded and exempt property. As these provision stand at the
moment, these items of “exempt property” vest in the trustee together with all other
property of the estate, and the debtor is entirely at the mercy of his creditors regarding
these basic assets. The assets exempted by sections 79 and 82(6) of the Act, it is
submitted, should never vest in a trustee of an insolvent estate. They should be
excluded assets and the debtor should not be allowed to renounce in favour of the
creditors any of these basic assets that may be excluded from the estate. This issue
must be formally regulated by the Act. A debtor who renounces these basic assets
that would normally be required as basic requirements for him and his dependants,
is interfering with the well-established policy that allows for the survival of the debtor

and encourages him to work towards a fresh start.*

Consideration must also be given to the possibility of allowing an exemption of
some form of transport for an insolvent debtor and his dependants, and if
circumstances warrant it, a temporary exemption of housing for the debtor and his
family in order to subsist. The challenge relating to this entire issue lies in finding
a way of identifying what basic assets should be excluded from insolvent estates,
and under what circumstances. The same assets that fall into this category of

excluded property must also be excluded from the individual debt collection

%23ee ch 6 above.
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process, failing which, it will be meaningless to consider them for exclusion from
an insolvent estate because by the time sequestration intervenes, such assets
would probably already have been attached and sold off in the pre-sequestration
debt collection process. Further consideration will be given to law reform in respect

of these exclusions or exemptions, in chapter 12 below.

9.2.2 Compensation for any loss or damage suffered by reason of

defamation or personal injury

Where the insolvent has received compensation for loss or damage suffered as
at, or after the date of sequestration, emanating from defamation or personal
injury, the compensation is excluded from the insolvent estate.* The Appellate
Division settled the question of the nature of the damages envisaged by this
section of the Act when ruling that “compensation for any loss or damage” includes
general damages, meaning compensation for pain and suffering, loss of amenities
and the like, as well as special damages, which in the case of bodily injury includes
special damages such as loss of earnings and medical expenses.* Not only
physical injury, but any injury affecting the rights of personality, such as insult or
adultery, fall within the context of “personal injury”.>* In De Wet NO v Jurgens®® the
court ruled that personal injury included mental injury suffered by an innocent
spouse as a result of the other spouse’s adultery. It was further held that since the
marriage was in community of property, the innocent spouse was an insolvent for

the purpose of section 23(8) of the Act.

In Santam Ltd v Norman and Another * the underlying purpose of section 23(8)
and the other provisions in section 23 was considered. The court quoted Steyn J
in Kruger v Santam Versekeringsmaatskappy Bpk® where he stated, among other

things, that:

33 23(8) of the Act; Santam Ltd v Norman and Another 1996 (3) SA 502 (C) at 508; Meskin at
5.3.10; Smith Law of insolvency at 90; Mars (2008) at 192.

%4Santam Versekeringsmaatskappy Bpk v Kruger 1978 (3) SA 656 (AD); and the Court a quo’s
judgment: 1977 (3) SA 314 (0).

%De Wet NO v Jurgens 1970 (3) SA 38 (AD) at 49.

%1970 (3) SA 38 (AD) at 49.

371996 (3) SA 502 (C).

%1977 (3) SA 314 (O) at 317 C-F.
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Die Wetgewer is deur middel van die Insolvensiewet primér daarop ingestel om die
insolvent en sy bates van mekaar te skei, beheer van die boedel aan die kurator oor
te dra en die bates na die krediteure op 'n sekere rangorde van voorkeur oor te
skuif. Die liggaam van die insolvent word egter nie so oorgeskuif nie. Sy persoonlike
integriteit bly onaangetas en sy status gedeeltelik ook ... In daardie sin is die
insolvent se liggaam ’n “bate” wat hy tot voordeel van homself en sy familie na
sekwestrasie kan aanwend ... Skade aan sy vlees of gees berokken, is gevolglik sy
skade en vergoeding daarvoor kom hom persoonlik en vir sy eie voordeel toe.*

This exposition of the underlying purpose of these provisions was adopted with

approval by the appellate division in Santam Versekeringsmaatskappy Bpk v Kruger.*°

In the Norman case the court also confirmed that section 23(8) does not only apply to
compensation recovered after sequestration. The section applies to damages suffered

before or after the sequestration of the insolvent’s estate. Traverso J said the following:*'

| can find no reason in logic to distinguish between a case where litis contestation
occurred prior to sequestration and where an award was made prior to
sequestration. The underlying purpose of the legislation remains the same, namely
to protect that which is attached to the person of the insolvent, and to enable the
insolvent to retain it for his own benefit to the exclusion of his creditors. To
demonstrate the inequity that will result if | had to uphold Mr Kirk-Cohen’s argument,
I will give the following hypothetical examples.

If X receives an award prior to sequestration which includes a component for
future loss of earning capacity, will this award vest in the trustee? If X receives an
award which is earmarked to enable him to purchase a new wheelchair at regular
intervals for the rest of his life, could the Legislature ever have intended that such
an award would vest in the trustee? The answer to this question is self-evident.

Meskin submits that compensation here would include loss of income by the
insolvent that resulted from an attack on his business, constituting an injury to him,
but then it must be shown that such loss was the direct result of such injury.*?
Mars** and Smith** seem to oppose this view. It is their opinion that the loss or

damage must be personal to the insolvent, and he cannot sue for damages

*“Through the Insolvency Act the Legislature is primarily concerned with divorcing the insolvent from his
assets, transferring control of the insolvent estate to the trustee and moving the assets to the creditors
in a specific order of preference. His personal integrity remains intact, and to an extent also his status ...
In that sense the insolvent’s body is an “asset” that he can utilise for the advantage of himself and his
family after sequestration ... Damage to his flesh or soul is consequently his damage and compensation
for such damage accrues to him personally for his own advantage” (author’s translation).

401978 (3) SA 656 (A).

“'Above at 508 E-H.

“Meskin at 5.3.10.

“Mars (2008) at 193.

*Smith The law of insolvency at 91.
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allegedly suffered by him in his business as such right of action vests in the
trustee. This is not part of this exclusion or exemption.*® If one considers the
rationale behind this exclusion or exemption,*® then Mars and Smith may be
correct. In Santam Ltd v Norman and Another*’” the court pointed out that the
compensation in question is literally attached to the person of the compensated
debtor. But to achieve clarity on this point, to avoid possible litigation in the future,
it is suggested that section 23(8) should expressly state that damages of this
nature are either included or excluded from the insolvent estate. It will also have
to be decided whether an award for loss of earnings should be treated in the same
manner as income earned by the insolvent.*® There is really no difference between
such an award and income earned. The problem arises when an all-inclusive
award for general and special damages is made by the court. The loss of earnings
portion will have to be identified and extracted for the insolvent estate, if there is
an excess which is not needed for the insolvent and his dependents. Further
problems may be avoided by taking a policy decision based on interests of

humanity to exclude this category of property from the insolvent estate entirely.

9.2.3 Pensions that the insolvent may be entitled to for services rendered

by him

The Act provides that the insolvent may for his own benefit recover any pension
to which he may be entitled for services rendered by him.** However, the word
“pension” is not defined in the Act and it would appear that any benefit is included
which qualifies as a pension within the ordinary meaning of the word, as well as
any pension having a statutory source.*® There is other legislation, apart from the
Act, that excludes from the insolvent estate pensions and similar benefits.®* If the

estate of any person entitled to a benefit payable in terms of the rules of a

45See Ex Parte Wood 1930 SWA 117 at 122 and Argus Printing& Publishing Co Ltd v Anastassiades
1954 (1) SA 72 (W) at 79.

“It is submitted that this is excluded property.

471996 (3) SA 502 (C).

**See ch 12 below.

495 23(7).

®Meskin at 5.14.2.

S1see, eg, Railways and Harbours Service Act of 1912, s 79(1); Aged Persons Act 81 of 1967, s
14(3); Blind Persons Act 26 of 1968, s 11(3); Occupational Diseases in Mines and Works Act 78
of 1973, s 131(1); General Pensions Act 29 of 1979, s 3.
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registered fund is sequestrated or surrendered, the benefit is not deemed to form
part of the assets of the insolvent estate of that person. It may not be attached or
appropriated by his trustee or by his creditors, notwithstanding anything to the
contrary in any law relating to insolvency.* The General Pensions Act> provides
that any benefit received under any pension law by any person whose estate is
sequestrated does not form part of the assets in his insolvent estate.>® Pension
funds can therefore be regarded as excluded assets that never form part of the

insolvent estate.

In Matanzima v Minister of Welfare and Pensions and Others®® the court ruled that
the Commissioner of Inland Revenue’s rights of recovery of tax due by the
insolvent as at the date of sequestration, and interest thereon, are exclusively

those accorded to him by the Insolvency Act.”® Consequently, section 99 of the

t57

Income Tax Act® does not allow the Commissioner for Inland Revenue to seize

any pension envisaged by section 23 (7) of the Insolvency Act for the purpose of

recovering tax that was due by the insolvent at the date of sequestration.

Meskin®® correctly submits that a pension received by the insolvent which stems
from services unlawfully rendered by him®® belongs to his insolvent estate in terms
of the general provision of section 23(1) of the Insolvency Act. This also fits in with
the decision in Singer NO v Weiss & Another®® which ruled that income illegally

acquired forms part of an insolvent estate.®’

525 37B of the Pension Funds Act 24 of 1956, substituted by s 13 of Act 94 of 1977 and s 12 of Act
80 of 1978; Smith CH Law of insolvency at 90. See also Mars (2008) at 202.

%29 of 1979.

%43 3 of Act 29 of 1979. Mars (2008) at 202.

51990 4 SA 1 (Tk, AD) at 4-6.

%As provided in s 101(a) and (a) bis.

%58 of 1962.

At 5.14.2.

*9This will include services rendered in the course of unlawfully carrying on, or being employed in,
the business of a trader who is a general dealer or manufacturer, or having a direct or indirect
interestin such a business, as envisaged by s 23 (3) of the Insolvency Act. See also para 9.5 below.
501992 (4) SA 362 (T).

®1This may, however, result in inequitable consequences for the person who, eg, may have been
defrauded when paying such income to an insolvent, but who is probably not a creditor of the
insolvent estate. However, this subject will not be pursued any further for present purposes.
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At present the pension recoverable by the insolvent for his own account is not
limited to any particular amount. In the Draft Insolvency Bill the South African Law
Commission suggested that the protected amount be limited to R200 000 as
exempt (or excluded) property.®* However, it is submitted that the capping of any
amount relating to assets simply leads to problems later on when such capped
amounts are not regularly revised. Furthermore, if pension funds are to be
included in an insolvent estate, such funds will no longer be excluded property of
the insolvent and only a portion thereof will be exempted. It is further suggested
that the behaviour of the debtor should be considered when deciding on the
amount that should be included in the insolvent estate, so that fraudulent
behaviour on the part of the insolvent debtor must result in a reduction in the
exempt portion of the pension. So forfeiting the entire pension, or only parts
thereof should depend on the behaviour of the debtor. In many instances

® may have been provided for or

pensions, as with many insurance policies,®
effected long before insolvency, under circumstances when insolvency of the
debtor could not have been foreseen. So, in respect of pensions, a blanket
capping of all pensions in insolvency will lead to inequitable results. With pensions,
as with insurance benefits to some extent, factors must be taken into account such
as the age of the pension, circumstances under which it was arranged and

fraudulent or dishonest behaviour by the insolvent in respect of such pension.

However, a more practical solution will be to consider the pension, together with
certain other social security benefits, insurance benefits and income from
remuneration for work done by the debtor, as part of the debtor’s income. A portion
of this lump sum should then be at the disposal of the creditors if such income is not
required for the survival of the debtor and his dependants. However, taking too large
a percentage of the debtor's income may result in his failure to enter into formal

employment and to hide any earned income.** A formula must therefore be devised

2South African Law Commission Review of the law of insolvency Project 63 (2000) Report, Vol 1
Explanatory Memorandum, and vol 2 Draft Bill at 38.

®35ee the discussion of insurance benefits in para 9.3 below.

%In this respect the UNCITRAL Guide states insolvency law must provide for adequate information
in respect of the debtor’s situation. It must provide incentives to encourage the debtor to be honest
and open, and sanctions for failing to do so — United Nations Commission on International Trade
Law Legislative guide on insolvency law at 13 (hereafter UNCITRAL Guide).
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by which to calculate precisely what percentage of a debtor’s income will be forfeited
to his creditors. In this respect the Master or a Judge of the High Court must establish
the minimum income required to maintain a reasonable standard of living by the
average person. This amount must be the minimum amount that should be excluded
from any insolvent estate for the support of the debtor and his dependants, and it
must be automatically revised according to yearly inflationary figures. To this sum, any
form of income received by the insolvent should be added. Depending on the total that
has been calculated in this way, a certain percentage of the income that exceeds the
minimum excluded amount must be forfeited to the insolvent estate. For example, if
the minimum income is exceeded by R2 000, then one tenth of the R2 000 must be
forfeited to the creditors in the estate. If there is an excess of R10 000 or more, fifty

percent of that excess must go to the creditors and so forth.®®

A formula of this nature will initially require fine tuning, but once in place, one will
have perpetual clarity in respect of all the income that is received by the insolvent
debtor.® It is submitted that this will also encourage the debtor to continue to earn

an income. It will be a meaningful incentive towards attaining a fresh start.

9.2.4 Remuneration for work done

An insolvent may follow any profession or occupation or enter into any
employment.®” But he may not, without his trustee’s consent, carry on or be
employed or have any interest in the business of a trader who is a general dealer
or a manufacturer.®® Remuneration for work done or for professional services
rendered by, or on behalf of, the insolvent after sequestration may be recovered

by the insolvent for his own benefit.® But any surplus, which in the opinion of the

%See ch 12 for a more complete explanation.

®This idea is based on a similar system applied by the Canadian bankruptcy regime, butthe formula
in that system appears to relate only to the income for work done by the debtor, and not also
pension and related income. See Boraine A, Kruger J and Evans RG “Policy considerations
regarding exempt property: A South African-Canadian comparison” (2008) Annual review of
insolvency law 2007 (ed JP Sarra) 637 at 682 (hereafter Boraine, Kruger and Evans).

75 23(3).

683 23(3).

895 23(9). It appears from case law as if it may be accepted that profits from the business of a general
dealer or manufacturer which an insolvent carries on with permission of his trustee, are included — see
the authority referred to in Swart BH Die rol van 'n concursus creditorium in die Suid-Afrikaanse
insolvensie reg LLD Thesis University Pretoria (1990) (hereafter Swart Thesis) at 309 note 23. This
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Master will not be necessary for the support of the insolvent and his dependants,
may be applied for the payment of debts.”® However, until such time as the Master
makes a decision in this regard, this income vests in the insolvent for his own
benefit.”" Smith states that there is, however, uncertainty regarding property
purchased by the insolvent with his earnings.”? But until an assessment is made,
this income must be regarded as an excluded asset and, logically, one would think,
anything purchased by the insolvent with such income should also be excluded
from the insolvent estate. If the Master does, however, make an assessment, such
assessed earnings then vest in the trustee.” But this question has been the
subject of judicial debate. In Hicks v Hicks’ Trustee™ an order was sought that the
insolvent was not entitled to retain for his own benefit furniture that he had
purchased from his earnings. The court found that it was not sure that if the matter
were to be thoroughly considered, the court would have the power to make an ex
post facto order, or that, even if the court was empowered to do so, it ought to
make such an order. In Ex Parte Fowler” the court found that:
... the position is that prima facie the wages of the [insolvent] are his property and
equally (to follow the principle which was laid down in this Court in Hicks v Hicks’
Tustee 1909 TS 727), the property acquired with such wages is prima facie the
property of the insolvent ... Unless the Master has directed his attention to the
question as to whether there is a surplus of wages above the amount necessary for

the support of the insolvent and his dependents, then that prima facie position
would, | think, continue.

Also in Ex Parte Van Rensburg’® the court ruled that prima facie the wages of an
insolvent belonged to him and therefore the erf that he had purchased with such

wages was his property.

exclusion, as envisaged by the Insolvency Act, applies only in respect of work lawfully done and services
lawfully rendered — see Singer NO v Weiss & Another 1992 (4) SA 362 (T) at 366-367.

05 23(5). Mars (2008) at 200; Ex parte Dryden 1937 TPD 83.

"It is submitted that the same applies to property bought with excluded income.

2Smith CH Law of insolvency at 99.

33 23(5) and (9) Insolvency Act 24 of 1936.

%1909 TS 727.

°1937 TPD 353 at 358.

81946 OPD 64; see also Ex Parte Roos 1955 (1) SA 572 (o) at 574; Ponammal NO v Taylor NO
and Another 1963 (2) SA 656 (N) at 660, 662; De Beer v Olivier en 'n Ander 1966 (1) SA 684 (O)
at 689; Ex Parte Potgieter 1967 (2) SA 310 (T)at311-312; S v Moll 1988 (3) SA 236 (T) at 241-242;
Ex Parte Theron en 'n Ander; Ex Parte Smit; Ex Parte Webster 1999 (4) SA 136 (O).
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As stated above, it seems logical that any portion of the insolvent’s income, or property
acquired with it, can form part of the insolvent estate only from the date upon which the
required assessment by the Master has been made. Prior to that, the income is treated
as an excluded asset by the Act, although the Act does not use the word “excluded”. It
does not vest in the insolvent estate. Despite the uncertainty in this respect, the Act, the
courts and the authors in this field appear to support this position.”” But this is another
problem area that must be properly regulated in any future legislation in order to provide
clarity. This uncertainty took root precisely because no proper policy on excluded and
exempt property has ever been formulated in South African insolvency law. If any
thought had been given to this subject, the distinction between excluded assets and
exempt assets would have been provided for in legislation. Excluded assets would then
be beyond the creditors’ reach. At present the collection of the debtor’'s eamings seems
arbitrary. If the trustee is not enthusiastic about collecting assets such as earnings, the
insolvent estate can shrink, but if too zealous, the debtor may be deprived of his
earnings. If, however, the debtor is not forthcoming with the correct information
concerning his salary, the creditors could lose out if the trustee is not vigilant. It is
submitted that the same formula suggested for pension funds must be applied to
calculate what portion of the debtor's income should be available to the insolvent
estate.” This formula will apply from the date of sequestration, thereby providing
absolute clarity regarding the income available to the creditors and no assets will be

purchased with such income because it will be part of the insolvent estate.

A case that currently illustrates the importance of the Master’s assessment in
respect of the insolvent’s earnings is Ex Parte Theron en ’'n Ander, Ex Parte Smit;
Ex Parte Webster.” This decision relates to applications for the rehabilitation of
the applicants’ estates where the Master made a ruling in terms of section 23(5)

of the Insolvency Act. Section 23(5) reads as follows:

The trustee shall be entitled to any moneys received or to be received by the insolvent
in the course of his profession, occupation or other employment which in the opinion of
the Master are not or will not be necessary for the support of the insolvent and those
dependent upon him, and if the trustee has notified the employer of the insolvent that

""See Meskin at 5.14.4; Mars (2008) at 200.
8See par 9.2.3 above.
791999 (4) SA 136 (O) at 145.
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the trustee is entitled, in terms of this subsection, to any part of the insolvent’s
remuneration due to him at the same time of such notification, or which will become due
to him thereafter, the employer shall pay over that part to the trustee.

In the application for rehabilitation, the Master requested the court to make the
rehabilitation subject to such a ruling. But the court held that the granting of such
a request would mean that the court acted merely as a rubber stamp. Before
sanctioning such an order the Master would have to inform the court about the
factors that were considered before arriving at the particular decision and the
extent to which the principle of natural justice, such as audi alteram partem, were
taken into account.!® The court found that it would be unfair, if an obviously
incorrect procedure had been followed, to leave it to the insolvent to approach the
court for relief at great expense.?" The court stated that the Master excercised a
quasi-judicial or administrative discretion by deciding an issue in terms of section
23(5), and such decision was subject to review in terms of section 151 of the Act.??
To legitimise the imposition of conditions upon a rehabilitation, the court held,
required the existence of exceptional reasons. Without complete information on
how the Master had come to a decision, the court could not be expected to ratify
the Master’s ruling automatically. This would frustrate the exercise of the courts

t83

discretion in terms of section 127 of the Act®™. The applicants’ were consequently

rehabilitated free of any conditions.

This exclusion in respect of income is an important and indispensable piece of
insolvency legislation. If properly applied, it successfully utilises the policies of
maximum collection of assets for the advantage of creditors and that of allowing
the insolvent person a breathing space to recover from his debts. But this
legislation is unclear in some respects. If there is one piece of legislation that can
successfully encapsulate the whole rationale behind exemption law, it is this one.
It should state clearly, in express terms, how the vesting of the debtor’s income
and the surplus income will be regulated. The present provision that only the
surplus income vests at a given moment creates uncertainty, and requires a
%At 145 A-B.

%At 145 A-B.

82At 139 C-D.
8At 145 |-J.
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thorough re-examination and overhaul. Property acquired with this source of

income must also be specifically regulated.

Apart from the suggested formula above, another possibility would be to vest any
income and property acquired with it in the trustee until such time as the Master
has made an assessment as to the portion of the income that will be exempt from
the insolvent estate. In other words, the earnings will be regarded as potentially
exempt assets. Such assessment must be made within a given period after the
date of sequestration, and must be open to periodic reassessment . Although this
suggestion will comply with the policy of collection of assets for the advantage of
creditors, it may have the opposite effect by encouraging the debtor to avoid

earning an income, or to act fraudulently in respect of such income.

It is submitted that the proposed formula suggested above will balance the
interests of all concerned while also maintaining the insolvency law policies
relating to collection of assets, support for the debtor and the possibility of a

meaningful fresh start for the debtor.®*

9.3 Exclusion or exemption of property by insurance legislation

In the past insurance policies proved to be particularly problematic in the context
of insurance benefits as property in insolvent estates of individuals, and currently,
under recent legislation, they continue to be problematic. A thorough analysis of

insurance policies vis-a-vis insolvent estates is therefore required.

The Insurance Act® has been repealed by new insurance legislation in the form
of the Long-term Insurance Act®® and the Short-term Insurance Act,?” both of which
commenced operation on 1 January 1999. For present purposes the new Long-
term Insurance Act is of importance in respect of protected life policies. Although

the Insurance Act has been repealed by the new legislation, there appears to be

83ee ch 12 below for a more complete explanation of the formula.
8527 of 1943.
52 of 1998.
8753 of 1998.

-267-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

uncertainty as to whether the new legislation has retro-active effect, or whether the
provisions of the previous Act continue to apply to policies that existed prior to the
commencement of the new legislation, namely 1 January 1999.% For this reason,
and to place all the problems relating to the present legislation in context, the
position under the old legislation will be briefly discussed. Thereafter the new

legislative provisions will be considered.

9.3.1 The Insurance Act 27 of 1943 (prior to 1 January 1999)

The Insurance Act 27 of 1943 provided that subject to certain conditions, life policies
were excluded from an insolvent estate to the extent stated in that Act. Life policies
that qualified for protection included ordinary life assurance and endowment policies,
industrial policies and funeral policies. If several policies qualified for an exemption,
the trustee could choose which policy would be released.® If only a portion of a policy
did not form part of the insolvent estate, the trustee had the capacity to hand the policy
to the insurer, who then had to pay the estate that portion of the value that was
owing.” The insolvent could then request the insurer to issue him with a new policy

in respect of the protected amount.®’

There were three main categories of protection under the Insurance Aact, namely:
(a) protection of policies taken out by a person on his own life;

(b) protection of policies taken out by a married woman;

(c) protection of policies that a man had ceded to his wife or that he took out in

favour of his wife or child.

(a) Protection of policies taken out by a person on his own life*?

The surrender value of a life policy taken out by someone on his own life and that had

been in force for a period of at least three years did not form part of the person’s

83ee s 74 of the Long-term Insurance Act.

893 45 of the Insurance Act.

%3 46 of the Insurance Act.

1S 46 of the Insurance Act.

%The relevant statutory provisions are phrased in the masculine, but the law is the same where the
insolvent is an unmarried woman. In terms of s 6(a) of the Interpretation Act 33 of 1957 the
masculine gender must be read with the feminine gender. In the context of insurance see Gordon
G Gordon and Getz on the South African law of insurance (1993).
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insolvent estate, except to the extent that the joint value of all such policies, together
with the value of all monies and other property protected in terms of section 48A of the

93
)

Friendly Societies Act,”™ and of which such a person was the owner, exceeded
R30,000.* If the policy under discussion had been pledged, these provisions applied
only to that part of the value of the policy that exceeded the amount of the debt
pledged.®* Money paid out in terms of the policy (except for money paid at the surrender
of a policy), as well as property bought with that money, enjoyed the same protection for

a period of five years from the date on which the money became payable.*

(b) Protection of policies taken out by a married woman

If a woman took out a policy on her own life and then married, the policy, together
with any money paid out in terms thereof, or any property into which such money
had been converted, was excluded from any community of property or of profit and
loss which may have existed between her and her spouse.”” Thus, if the husband’s
estate or joint estate was sequestrated, the policy did not form part of the insolvent
estate. If the husband paid the premiums on the policy at a stage when his
liabilities exceeded his assets (or at a point in time during which the joint estate
was insolvent, if the parties were married in community of property), the wife was
obliged to repay all the premiums paid during this time to the insolvent estate.?®
The same principles applied if a woman took out a policy on her own or her

husband’s life after their marriage.”

9325 of 1956.

943 39(1) of the Insurance Act.

%3 39(1) of the Insurance Act.

%3 39(3) of the Insurance Act. S 39, as discussed here, was applicable where the insolvent was still alive
when his estate was sequestrated. S 40 of the Insurance Act applied the provisions of s 39 mutatis
mutandis to deceased estates. The maximum protected sum (R30 000) was protected from creditors
against the claims of the insured policy owners surviving spouse married to him in community of property
to the extent of one half of the protected portion of policy money or assets that it was converted into, or
his surviving spouse, parent, child or step-child under his will, or his surviving spouse, parent or child by
right of succession ab intestatio — see s 40 (1)(a)-(c) of the Insurance Act.

%3 41(1) and s 41(2) of the Insurance Act.

%3 41(2) of the Insurance Act.

%Various sections in the Insurance Act referred to the marital power of the husband. However, the marital
power of the husband was abolished by the Matrimonial Property Act 88 of 1984, so the protection
granted to a wife by ss 41 and 42 of the Insurance Act became irrelevant in respect of reference to
marital power.
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(c) Protection of policies that a man ceded to his wife or that he took out

in favour of his wife or child

If a man took out a policy on his own life and thereafter ceded the policy to a woman
whom he intended marrying and whom he thereafter married in community of
property, or if a man took out a policy in favour of a woman whom he intended
marrying and whom he later married in community of property, or in favour of their
child, that policy was excluded from the joint estate.'® The provisions in respect of the
payment of premiums under insolvent circumstances as in (b) above also applied

under these circumstances.'"’

If a man ceded a policy to an intended spouse, or took out a policy in her favour
or in favour of their child, and then married the woman out of community of
property, that policy did not form part of the woman’s insolvent estate. The
protection was limited to R30 000 of the joint value of that policy and of all other
life policies of which the woman was the owner. It included all monies paid to her,
or due to her, in terms of such policies, and the value of all other property that
belonged to her and into which she converted any such money, together with the
value of all other monies and all other property that was protected in terms of

t'°2 and of which she was the owner.'” The

section 48A of the Friendly Societies Ac
provisions with regard to pledged policies and to monies payable in terms of such

policies, as discussed in (a) above, were also applicable in this case.'

In respect of some of these policies that were either ceded or effected by a man in
favour of his wife (or future wife), there was, by virtue of section 44 of the Insurance Act,
a limitation to the exclusion of such policies from the husband’s estate. So, if a man who
had ceded or effected policies in favour of a spouse as envisaged in sections 42 or 43
of the Insurance Act, such policy or any money or assets arising therefrom were

deemed to belong to the man’s insolvent estate.'® But if this transaction by the man in

1905 42(1) of the Insurance Act.
1015 42(1) of the Insurance Act.
19225 of 1956.

1035 42(2) of the Insurance Act.
1945 42(2) of the Insurance Act.
1955 44(1) of the Insurance Act.
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favour of the spouse was bona fide and completed not less than two years before
sequestration by means of a duly registered antenuptial contract, then the entire policy
was protected from the creditors of the insolvent estate.'® However, if the transaction
was so entered into otherwise than by such antenuptial contract, only R30 000 was

protected from the creditors of the insolvent estate.'”’

Section 44(3) provided a measure of protection to women married in community of
property. It regulated life policies that a woman married in community of property
owned, or money or assets derived from it, which was excluded from the community
of property, but which could be attached by her husband’s creditors. Such policy could
not be attached by the husband’s creditors unless the spouses joint assets were
insufficient to satisfy the claim. But if the policy was so used to satisfy such claim, the
woman would be entitled to be refunded for the relevant amount out of any policy or
money belonging to her husband which was withheld from his creditors or the trustee

of his insolvent estate in terms of section 39 of the Insurance Act.'®

9.3.1.1  The constitutionality of section 44 of the Insurance Act

Previously, where the husband’s estate was sequestrated, but not the wife’s,
section 44(1) and (2) of the Insurance Act regulated the position where he ceded
certain life policies to his wife or which he took out in her favour, whether before
or after their marriage. However, section 44(1) and (2) was declared void by the

Constitutional Court'® because it discriminated unfairly on the basis of sex.

9.3.1.2 The purpose of section 44

Section 44 of the Insurance Act (and the repealed section 28 of the Insolvency Act)

had the dual purpose of protecting both the wife of the insolvent husband as well as

19635 44(1)(a) of the Insurance Act.

975 44(1)(b) of the Insurance Act. S 44(2) of the Insurance Act deals with these policies where the man’s
estate has not been sequestrated, in other words the position in the individual debt collection procedure.
Then the policy is deemed to be his property as against any of his creditors so far as its value exceeds
R30 000, if two years had passed since the cession or effecting of the policy had transpired (s 42(2)(a)).
If less than two years had passed between the cession or effecting of the policy, and attachment thereof
by a creditor, then the policy in its entirety was deemed to be his (s 44(2)(b)).

1983 44(3) of the Insurance Act.

%10 Brink v Kitshoff NO 1996 (4) SA 197 (CC).
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his creditors.""° Firstly, in view of the common law rule prohibiting donations between
spouses, section 44 provided a married woman with a benefit which would otherwise
have been denied her."" Secondly, the interest of the creditors was protected from the
possibility of collusion and fraud between the husband and wife."'? However, with the
introduction of section 22 of the Matrimonial Property Act,'" which allowed for
donations between spouses, the first purpose above became redundant, and it
became a burden on a married woman affected by section 44. In the absence of
section 44, the entire policy envisaged in section 44 could have amounted to a valid
donation to the wife if the requirements of validity had been met and the suspicion of
simulation had been removed. Furthermore, only a married woman was affected by
the provisions of this section, not a married man in whose favour his wife had taken
out a policy or ceded it to him. This situation inevitably led to the decision of the
Constitutional Court in Brink v Kitshoff''* whereby section 44(1) and (2) was declared

unconstitutional and therefore invalid.

9.3.1.3  Brink v Kitshoff'"®

In 1989 Mr Brink took out a life insurance policy valued at R2 million. He was reflected
as the owner in the policy. In 1990 he ceded it to his wife, the applicant in this case.
Mr Brink died insolvent in 1994. His estate was dealt with in terms of section 34 of the
Administration of Estates Act.""® The executor demanded that the insurer, in terms of
section 44 of the Insurance Act, pay into the estate all but R30 000 of the proceeds
of this insurance policy. The insurer refused to do so and the matter eventually came

before the Constitutional Court.

O’Regan J found that section 44(1) and (2) treated married women and married
men differently, thereby disadvantaging married women but not married men.""’

Section 44(1) and (2) was therefore discriminatory against women on the grounds

"0Brink v Kitshoff NO 1996 (4) SA 197 (CC) at 218 G/H-I/J.

"The policies under discussion can be regarded as donations between spouses.
"2Brink v Kitshoff NO 1996 (4) SA 197 (CC) at 218 G/H-I/J.

11388 of 1984.

"See 9.3.1.3 below.

%1996 (4) SA 197 (CC)

1866 of 1965.

At 217 F-G.
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of both sex and marital status, thereby contravening section 8 of the interim
Constitution.'® Section 44(1) and (2) next had to be weighed up against the
limitation clause in the Constitution.""® To succeed, it would have to be shown that
section 44 was reasonable and justifiable in an open and democratic society
based on freedom and equality, and that it did not negate the essential content of
section 8 of the interim Constitution. Consequently, one had to consider the
purpose and effects of the infringing provision and weigh them against the nature

and extent of the infringement caused.'®

O’Regan J held that the first purpose of section 44 of the Insurance Act was to
provide married women with a benefit that they had been denied because of the
common law prohibition of donations between spouses. This purpose had fallen
away when the common law rule was abolished by section 22 of the Matrimonial
Property Act.”?" Section 44 of the Insurance Act thus became burdensome to
married women. The second purpose of protecting creditors of insolvent estates
was still achieved. Although the court considered the protection of creditors to be
a valuable and important public purpose, and that the close relationship between
spouses could lead to collusion or fraud, it was not persuaded that the distinction
between married men and married women could be said to be reasonable and
justifiable.’® Persuasive reasons were not advanced to show why section 44
should apply only to transactions in which husbands effected or ceded policies in
favour of their wives, and not to similar transactions by wives in favour of their
husbands. The court found that there seemed to be no reason why fraud or
collusion did not occur when husbands, rather than wives, were the beneficiaries
of insurance policies. Avoiding fraud or collusion, the court found, did not suggest
a reason as to why a distinction should be drawn between married men and

married women."?® Further, the court held that there were sufficient other legislative

"8Constitution of the Republic of South Africa Act 200 of 1993; s 9 of the present Constitution of the
Republic of South Africa Act 108 of 1996.

1195 33 of the interim Constitution and s 36 of the present Constitution above.

1200t 218 F-H.

12 88 of 1984.

220t 218 1-J.

'2At 219 A-C.
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provisions'* that could reasonably serve the purpose of protecting the interests
of creditors in a manner less invasive of constitutional rights. The discrimination
caused by section 44(1) and (2) of the Insurance Act were therefore not
considered to be reasonable or justifiable in the light of the purpose of the

legislation and the court declared these provisions invalid.'®

The effect of the Brink decision is that the benefits of policies effected in favour of
or ceded to one spouse by another would ostensibly belong to the estate of the
recipient spouse without any limitation and irrespective of the insolvency of the
other spouse. This, of course, is subject to the provisions of section 21 of the Act

if the insolvent spouse is still alive.'?®

9.3.2 The Long-term Insurance Act

As stated above, the Long-term Insurance Act,'?” which came into effect on 1 January
1999, repealed the Insurance Act.'® In terms of the Long-term Insurance Act policy
benefits'® (or the assets acquired exclusively with those benefits) provided to a
person (“the beneficiary” or the “protected person”) under one or more assistance, life,
disability or health policies’ are protected if such person or his spouse is the life

insured™' and the policy has been in force for at least three years.'?

Other than for a debt secured by such policy, the policy benefits (or
aforementioned assets) will not during his lifetime, not be liable to be attached or
subjected to execution under a judgment of a court or form part of his insolvent

estate, or upon his death, if he is survived by a spouse, child, stepchild or parent,

%43uch as ss 26, 29, 30 and 31, for impeaching transactions, and s 21 for vesting the solvent
spouse’s assets in the trustee.

At 219 F-H.

'?This aspect relating to s 21 is discussed in ch 10 below.

"?"Act 52 of 1998.

12827 of 1943.

2 ong-term Insurance Act 52 of 1998 s 63(1) read with s 1 “policy benefits” being one or more
sums of money, services or other benefits, including an annuity.

¥ ong-term Insurance Act 52 of 1998 s 63(1) read with s 1.

¥ ong-term Insurance Act 52 of 1998 s 63(1) read with s 1 “life insured”.

32 ong-term Insurance Act 52 of 1998 s 63(1). Smith A“The difficulties of simplicity” (2000) 8 JBL
at 85; Smith A “The protection of insurance policies from insolvency under section 63 of the Long-
term Insurance Act 52 of 1998" (2000) 12 SA Merc LJ at 94.
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not be available for the purpose of payment of his debts.' These policy benefits
are only protected if they devolve upon the spouse, child, stepchild or parent of the

beneficiary in the event of the beneficiary’s death.”™*

This protection is limited in that it applies to assets acquired solely with the policy
benefits, for a date of five years from the date on which the policy benefits were
provided, and policy benefits and assets so acquired (if any) to an aggregate
amount of R50 000 or another amount prescribed by the Minister.” The onus is
on the person claiming the protection afforded by the section to prove, on a

balance of probabilities, that he is entitled thereto.'

Provision is made for the selection for realisation of protected policies where two or

more long-term policies exist, and for the partial realisation of protected policies."’

9.3.2.1 Consequences of the Long-term Insurance Act in respect of the

protected policy benefits and the protected assets
(a) During the lifetime of the protected person

The effect of section 63 of the Long-term Insurance Act during the lifetime of the
protected person is that the policy benefits may not be attached or sold in
execution under a judgment and they will be excluded from the insolvent estate of
the protected person.' In respect of the protected assets, these may not be
attached or sold under an execution judgment for a period of five years from the
date on which the policy benefits with which they were purchased were provided
and they will not form part of the protected person’s insolvent estate, if, Meskin

submits, that estate is sequestrated within such period of five years."**

3Long-term Insurance Act 52 of 1998 s 63(1)(a) and (b).

¥ ong-term Insurance Act 52 of 1998 s 63(3)(a).

"%5Long-term Insurance Act 52 of 1998 s 63(2)(a) and (b); s 1 “Minister”.

¥ ong-term Insurance Act 52 of 1998 s 63(1)(b).

¥'See s 64 and s 65.

1383 63(1)(a).

1395 63(1)(a) read with s 63(2)(a); The protection of the policy benefits or assets above is of course
subject to the prescribed limit. See Meskin at 5.3.2.1B; see generally also Mars (2008) at 194.
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(b) After the death of the protected person

If the protected person dies and is survived by a spouse, child, step-child or parent the
protected assets cannot be used in payment of debts of the deceased.™ If, upon his
death, the protected policy benefits devolve upon his or her spouse, child, step-child or

parent, those benefits will not be used for the payment of the deceased’s debts.™’

(c) Upon the sequestration of the protected person’s estate

Where at the date of sequestration the insolvent is entitled to receive protected
policy benefits under only one protected policy, and he owns no protected assets,
then such benefits are excluded from the insolvent estate, except to the extent that
such benefits exceed the prescribed limit."*? If the insolvent is entitled to protected
policy benefits under more than one protected policy at the date of sequestration,
and he owns no protected assets, then such policy benefits are excluded from the
insolvent estate, except to the extent that the aggregate realisable value of such
policies exceeds the prescribed limit."* If the insolvent is not entitled to any
protected policy benefits, but owns one or more protected assets at the date of
sequestration and the value of such asset or assets cumulatively does not exceed
the prescribed limit, then such asset or assets are excluded from the insolvent
estate, if, Meskin submits, the sequestration occurred within the period of five
years referred to in section 63(2)(a).’** A situation that is not regulated by section
63, is where, at the date of sequestration the insolvent is not entitled to receive any
protected policy benefits, but owns one or more protected assets and the value of
such asset or assets cumulatively exceeds the prescribed limit. Meskin submits
that in such a situation all such assets vest in the insolvent estate subject to the
insolvent’s right to receive from the proceeds of their realisation, the amount of the
prescribed limit."** Where at the date of sequestration the insolvent is entitled to
protected policy benefits under one or more than one protected policy, and the

insolvent also owns one or more protected assets, then such policy benefit and

1405 63(1)(b).

"The protection of the policy benefits or assets above is of course subject to the prescribed limit.
425 63(1)(a) read with s 63 (2)(b); Meskin at 5.3.2.1B; see generally also Mars (2008) at 194.
%33 63(1)(a) read with ss 64 and 65.

“Meskin at 5.3.2.1B; s 63 (1) (a) read with s 63 (2) (a) and (b);

%5 Meskin at 5.3.2.1B.
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such asset or assets will be excluded from the insolvent estate up to an aggregate
amount of R50 000."° In this situation there is, however, a lacuna in the Long-term
Insurance Act in that neither section 63 nor 64 prescribes how this aggregate
amount is to be determined or realised. Meskin is of the opinion that in such a
situation the trustee may decide which policy or policies or asset is to be realised

to provide for the amount to which the insolvent is entitled.’’

Meskin points out that the provisions of section 63, which operate after the death
of the protected person,'® do not in terms exclude the protected policy benefits or
protected assets from the insolvent estate of the deceased where his deceased
estate is insolvent. He submits that the intention is that whilst such protected policy
benefits fall to be administered as part of the deceased estate, if the deceased is
survived by a spouse, child, stepchild or parent and the protected policy benefits
devolve upon any such person, then such policy benefits may not (up to the
prescribed limit) be applied in payment of the deceased’s creditors. The situation,
Meskin says, is the same in relation to any protected asset if the deceased is
survived by a spouse, child, stepchild or parent, but there is no requirement that

such asset must also devolve upon any such person, for the protection to apply.'*®

Section 63 applies only to those policy benefits envisaged by section 63(1) which
are provided or are to be provided, to a person in terms of a policy under which
that person or his spouse is the life insured. Thus, where such benefits are
provided or to be provided to some other person, the section has no application.
It would therefore appear that the section will not apply in relation to policy benefits
that are payable to, for example, a beneficiary nominated under the policy, upon
the death of the protected person where such beneficiary accepts the relevant
benefits. This is, firstly, because such beneficiary is not the “person” envisaged by
section 63(1) and secondly, because the right to claim the benefits vests in the

beneficiary and, does not form part of the assets of the deceased estate. *°

65 63 (1) (a) read with s 63 (2) (b).

"7 Meskin at 5.3.2.1B.

“8particularly the provisions of s 63(1)(b).

“Meskin at 5.3.2.1B.

%0See Meskin at 5.3.2.1B and Hugo NO v Lipkie 1961 (3) SA 166 (O); Ex Parte MacIntosh NO: In
Re Estate Barton 1963 (3) SA 51 (N); Ex Parte Fitzpatrick 1952 (4) SA 70 (SR); Ex Parte
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The protection envisaged by section 63(1) (a) and (b) does not operate in respect

» 151

of a debt that is “secured by the policy”.

It thus appears that the policy benefits provided, or to be provided, under such a
policy are protected (up to the prescribed limit) only to the extent that the policy
benefits exceed the amount of the debt secured by the policy. The section does not
refer to a debt that is secured by any protected asset, therefore such an asset is
apparently protected only to the extent that the proceeds of the realisation thereof

exceeds the amount of the secured liability, but only up to the prescribed limit."®?

The section refers to the protection of an asset purchased “solely” or “exclusively” with
the relevant policy benefits.'*® It would therefore appear that an asset purchased partly

with such benefits and partly with other monies is not protected.'

9.3.2.2 Realisation of protected policies where more than one policy exists

Where there are two or more policies referred to in section 63 in existence and only
a part of the aggregate realisable value of the policies is protected, the trustee of the
insolvent estate of the policy holder must determine which policies must be realised,
wholly or partially, in order to obtain the aggregate realisable value of such policies
which is not protected.’® If the trustee is in possession of a long-term policy of which
he is entitled to a part of the realisable value, he must deliver it to the insurer who is
liable under the policy, for the purpose of paying to the trustee the relevant sum to
which he is entitled.'® If the trustee is not in possession of such policy, he must
request the possessor thereof to deliver it to the liable insurer for payment to the
trustee of the relevant sum to which he is entitled.”” The payment to which the trustee
is entitled will, of course, exclude the relevant benefits protected by section 63 and,

it would appear, any benefits that would otherwise be excluded from the insolvent

Caiderwood NO: In Re Estate Wixley 1981 (3) SA 727 (Z).
®Iong-term Insurance Act 52 of 1998 s 63(1).

¥2See Meskin at 5.3.2.1B.

*3 ong-term Insurance Act 52 of 1998 s 63(1) read with s 63(2)(a).
**See Meskin at 5.3.2.1B.

*®ong-term Insurance Act 52 of 1998 s 64.

% ong-term Insurance Act 52 of 1998 s 65(1).

¥’ ong-term Insurance Act 52 of 1998 s 65(2).
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estate; these may include benefits payable to a nominated beneficiary or may be

protected or excluded under any other statute or law.®

9.3.2.1.2 Pitfalls in the Long-term Insurance Act

This legislation is another example of insolvency law policy and its consequences
in respect of estate assets that has been formulated in a piecemeal and disjointed
fashion, and then unraveled by the courts and writers.”® The Long-Term Insurance
Act'® is an example of “other legislation” that makes provision for the exclusion
from the insolvent estate of portions of certain insurance policies. Over a period
of more than a hundred years this legislation, which overlaps with insolvency law,

has been tampered with, and mostly unsuccessfully.®’

One of the duties of a trustee of an insolvent estate is to implement the policy in
insolvency law of maximum collection of assets for the benefit of the creditors. The
Long-term Insurance Act, by implication, can assist the trustee in collecting or
identifying assets that belong to insolvent estates, while it also implements the
principle of granting a measure of protection to the insolvent debtor or his family.
A first attempt at the judicial interpretation of section 63 of this Act has been a

source of confusion, and conflicting judicial decisions.

This judicial interpretation and the consequences that this legislation holds for
insolvent estates will now be considered. In doing so, the position where a contract
insures a life against an event that may arise in the future, such as the death or
disability of such a person, will be considered. As will be seen, the manner in which the
insurance contractis drafted may be of crucialimportance if insolvency intervenes. So,
for example, the person whose life is being insured, may also be the person to benefit
therefrom, because the insurance benefit will accrue to him, or to such person's estate,

in the event of death or disability. But a third party can also benefit from an insurance

'*®See Meskin at 5.3.2.1C.

9See, eg, Evans RG and Boraine A “Considerations regarding a policy for the treatment of certain
beneficiaries of life insurance policies in the law of insolvency” (2005) De Jure 266.

19952 of 1998.

'®'See part Il above and Brink v Kitshoff NO 1996 (4) SA 197 (CC).
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policy."® But to illustrate a particular pitfall in the Long-term Insurance Act, insurance

contracts structured as a nomination in favour of a third person will be dealt with.

The question is whether, or under what circumstances, such policies or the policy
benefits from part of the insolvent estate of the policy owner and whether or under
what circumstances section 63 of the Long-term Insurance Act applies when the
estate of the policy owner is sequestrated. For a complete analysis of these questions
and of the judicial decisions in this respect, one must again consider the Insolvency
Act’s definitions of the words “disposition” and “property”.'®® For ease of reference the

provisions of section 63 of the Long-term Insurance Act are also repeated here.'®*

Subsection 63(1) clearly affords limited protection regarding policy benefits provided
for by the section to a person who is the life insured or whose spouse is the life
insured. The same protection is also extended to the limited category of persons
referred to in subsection 63(3), to whom the benefits may devolve in the event of the
death of such a (benefitting or protected) person. Whether or not it was the intention

of the legislature to afford this limited protection only under the particular

'%25ee para 9.3.2.1.2.1 below and Warricker and Another NNO v Liberty Life Association of Africa
Ltd 2003 (6) SA 272 (WLD).
'®35ee s 2 of the Act which defines a “disposition” as “any transfer or abandonment of rights to
property and includes a sale, lease, mortgage, pledge, delivery, payment, release, compromise,
donation or any contract therefore, but does not include a disposition in compliance with an order
of the court”; and “dispose” has a corresponding meaning. “Property” means movable orimmovable
property wherever situated in the Republic, and includes contingentinterests in property other than
the contingentinterests of a fidei commissary heir or legatee. “Movable property” means every kind
of property and every right or interest which is not immovable property.
%463 Protection of policy benefits under certain long-term policies
(1) Subjectto subsections (2) and (3), the policy benefits provided or to be provided to a person under
one or more assistance, life, disability or health policies in which that person or the spouse of that
person is the life insured and which has or have been in force for at least three years (or the assets
acquired exclusively with those policy benefits) shall, other than for a debt secured by the policy
(a) during his or her lifetime, not be liable to be attached or subjected to execution under a
judgment of a court or form part of his or her insolvent estate; or
(b) upon his or her death, if he or she is survived by a spouse, child, stepchild or parent, not be
available for the purpose of the payment of his or her debts.
(2) The protection contemplated in subsection (1) shall apply to —
(a) assets acquired solely with the policy benefits, for a period of five years from the date on which
the policy benefits were provided; and
(b) policy benefits and assets so acquired (if any) to an aggregate amount of R50 000 or another
amount prescribed by the Minister.
(3) Policy benefits are only protected as provided in —
(a) subsection (1) (b) if they devolve upon the spouse, child, stepchild or parent of the person
referred to in subsection (1) in the event of that person’s death; and
(b) subsection (1) (a) and (b), if the person claiming such protection is able to prove on a balance
of probabilities that the protection is afforded to him or her under this section.
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circumstances provided for in section 63 of the Long-term Insurance Act will also be

considered below.®®

Two hypothetical scenarios may be considered. Firstly, a contract where the owner
of the life policy has insured his own life or the life of a spouse and the owner is also
the designated beneficiary in the policy. Secondly, a contract where, as in the first
example, the policy owner has insured his own life, or that of a spouse, but the
designated beneficiary is the spouse or some other third party. Do the proceeds of
each of the contracts in question form part of the insolvent estate when the estate of
the policy owner is sequestrated. A further, and related question, is whether the
substitution of beneficiaries in such contracts, shortly before, or during insolvency, can
be considered a disposition that can be set aside by the trustee in terms of the Act or

the common law.'®® These questions will be analysed in the course of this chapter.

9.3.2.1.2.1 Nature of the contracts in question

Contracts of insurance are entered into between an insurance company, on the one
hand, and another person, usually the insured, on the other hand, and they usually
include the terms and conditions of the policy. Usually the insured makes regular
payments to the insurance company by way of premiums. In return, the insurance
company will pay out a certain amount of money if the event that is being provided for,
occurs. But many such policies build up a value over time and if the insured opts out
of the policy before the event occurs, the policy has a monetary value (a surrender

value) that may be paid out to the insured, if provided for in the contract.

If the payment of the insurance benefits to a third person is provided for, it is usually a
stipulation in favour of a third party (stipulatio alteri)."®” This construction occurs where
A (the stipulans or stipulator) contracts with B (the promittens or promissor) to perform
to a third party C (the tertius). With a stipulation in favour of a third party, B agrees to pay

a sum of money or deliver something to C. This is done either gratuitously, or in

'5See discussion in the ensuing paragraphs below.

%5See ss 26, 29, 30 and 31 of the Insolvency Act and the common law actio Pauliana.
"®’"Reinecke, Van der Merwe et al General principles of insurance (2002) para 406 and further. See
also Wessels NO v De Jager en 'n Ander NNO 2000 (4) SA 924 (SCA).
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exchange for performance from either A, or C himself. If C is to counter-perform, B
actually binds himself to contract with C. However, it may be A who counter-performs.
Then C, who stands to receive performance from B, receives only rights and incurs no
duties towards B if he accepts the offer."® So, an insurer (as promissor) may agree with
the insured (as stipulator) to pay the proceeds of a policy on the insured’s life to his wife
(the beneficiary). When applying this construction, it is clear that the beneficiary, as the
third party, has had something created for his benefit in respect of the insurance
contract, even though rights to property may not yet have been acquired. The object
hereof is the insurance benefit, which, viewed independently, falls within the ambit of the
Act's definition of “movable property”. But rights to such property have at this moment
not yet been acquired by the beneficiary — the third party acquires a right only when he
accepts the stipulation in his favour. The courts accept that the stipulatio alteri does not
in itself create a right for the beneficiary. It is, however, intended to enable the
beneficiary eventually to step in as a party to a contract with one of the original
contracting parties.'® The right of the third party beneficiary vests only after he has

170

accepted such right."”™ There is only a contractual relationship between the stipulator

and the promissor prior to acceptance. The relationship between the stipulator and the
promissor falls away when the third party accepts the stipulation in his favour, leaving

only a legal relationship between the promissor and the third party.

171

Rights to property, or in respect of property, *" it would appear, are created. They do

actually exist. But only if the offeree accepts them, does he obtain a right in respect of
the property that is the object of the rights that have been so created. His ability or

competence to accept them is not a right to property, but only a competence to acquire

'8 )oubert General principles of the law of contract (1987) at 187 (hereafter Joubert General
principles); Kerr The principles of the law of contract (5" ed) (1998) at 81; Lubbe GF and Murray CM
Farlam and Hathaway: Contract cases, materials and commentary (3" ed) (1988) at 407.
'%9Joubert General Principles at 188 and 189, and the authority cited in 188 note 24. See further Van
der Merwe, Van Huyssteen, Reinecke and Lubbe Contract: General principles (2007) at 264 et seq
(hereafter Van der Merwe et al).

"Mutual Life Insurance Co of New York v Hotz 1911 AD 556. See also Wessels NO v De Jager
en ’'n Ander NNO (4) SA 924 (SCA).

"perhaps it is only the personal right of the stipulator to enforce the promissor to abide by the
agreement to pay the benefit to the third party, and not a right to the benefit, that is for the purposes
of the Insolvency Act, the property itself. Usually the property forming the object of the benefit will
be created only when the event that has been insured against, eg, death, occurs. At this point, if the
third party excercises his competence to accept the benefit, the third party will acquire a personal
right to enforce payment of the benefit by the promissor (insurer).
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a personal right in respect of property.'? Only a competence thus vests in him prior to
acceptance. But what happens to the rights that have so been created in favour of the
third party beneficiary prior to their acceptance by that beneficiary and is there any
chance of these rights forming part of an insolvent estate of a stipulator, also under
circumstances where the stipulator has altered the beneficiary to the detriment of his
insolvent estate? It would appear that the stipulator may possess one or more rights in
respect of the benefits of the policy. Authority for this statement is that it is accepted in
insurance law that if the third party beneficiary refuses to accept the benefit, the
stipulator has a reversionary right in respect of such benefit."”® But when does this
reversionary right arise and is it a conditional reversionary right that arises only if the

condition is fulfilled, namely the third party's refusal to accept the benefit?

So the stipulator may possess at least a conditional right that the property may
revert to him, prior to the acceptance of the benefit by the third party. If this right,
in fact, exists, it seems to fall within the Act's definition of property and an
alteration of a beneficiary to that of a third person then looks like a disposition of

property by an insolvent, as envisaged by the Act."”

But uncertainty prevails as to what stands to be accepted by the beneficiary in a
stipulation in favour of a third party. Joubert says the courts require the beneficiary
to accept an offer. It has also been said that the beneficiary must accept the
“benefit” of the contract in his favour."® Van der Merwe and his co-authors
comment that the term “benefit” probably refers to the right that the stipulator and
promissor intends'’® to create for the beneficiary.””” They argue that the statement

in certain decisions that the beneficiary must “accept” (or “adopt” or “ratify”) the

2Cf Wessels NO v De Jager (4) SA 924 (SCA).

Reinecke MFB, Van der Merwe SWJ, Van Niekerk and Havenga P General principles of
insurance (2002) at para 406 and further.

'"3ee also the definition of property in this paragraph.

' Joel Melamed and Hurwitz v Cleveland Estates (Pty) Ltd; Joel Melamed and Hurwitz v Vorner
Investments (Pty) Ltd 1984 (3) SA 155 (A) at 172; Nine Hundred Umgeni Road (Pty) Ltd v Bali 1986
(1) SA 1 (A) at 5A and 7D.

"“Intends” ... does this mean , as suggested in the previous paragraph, that the right (and therefore
also the reversionary right) arises only upon the happening of the ensured event, and not before
that? If this is correct, then the benefit cannot be set aside unless it is repudiated, thereby creating
the reversionary right at the moment of repudiation.

"Van der Merwe et al at 248.
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stipulation in his favour is compatible with the construction that the beneficiary

must accept the rights that the contracting parties intend to create for him."”®

Under the construction favoured by the courts, the beneficiary’s position before
acceptance, these authors submit, is similar to that of the holder of a right subject to
a suspensive condition."® They argue that acceptance is not required to conclude a
distinct contract, but to “complete” or “stabilise” the right so that the original contracting
parties on their own cannot revoke or alter it. So the origin of the beneficiary’s right is
the original contract between the promissor and the stipulator.’® This defeats the
argument that upon acceptance the beneficiary replaces the stipulator. They state that
the original contract can convincingly be called a stipulation in favour of a third party,
for the beneficiary derives his right from the original contract and not from a contract
of his own making."®' So, irrespective of the construction that is adopted, a right is
apparently created by a stipulation in favour of the third party (whether it be called an
“offer”, a “benefit”, or a “right”). All that is required for the completion of the stipulation

is its acceptance by the beneficiary.'®

To return to the position of policies in general, in the event of the estate of the policy
owner becoming insolvent, such policy will become estate property and will therefore
vest in the trustee of the insolvent estate of the policy owner. The trustee then
becomes entitled to that portion of the surrender value of such policy that exceeds the
amount that is protected, in favour of the insolvent, by virtue of section 63." The
position in respect of the surrender value will depend on the facts of each case.
Where the event that would oblige the insurer to pay out the full value of the policy has
not occurred, the trustee could nevertheless claim the surrender value (if any) of the
policy to which he or she may be entitled.'®* But what is the position where the insured
event has transpired at a time when the owner of the insurance policy is insolvent and
®yan der Merwe et al at 264 and further.

Van der Merwe et al at 264 and further.

80See Van der Merwe et al at 264 and further.

"®\an der Merwe et al at 264 and further.

'¥25ee the comprehensive discussion of Wessels NO v De Jager en 'n Ander NNO 2000 (4) SA 924
(SCA) in ch 8 above.

'®35ee Warricker and Another NNO v Liberty Life Association of Africa Ltd 2003 (6) SA 272 (WLD).

'8435ee the comprehensive discussion of Wessels NO v De Jager en 'n ander NNO 2000 (4) SA 924
(SCA) in ch 8 above.
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when does section 63 of the Long-term Insurance Act apply? It will be shown below
that the answer to this question differs, depending on whether or not the insurance

contract has been structured as a contract in favour of a third party.

Questions relating to the interpretation of section 63 of the Long-term Insurance
Act have now been considered in several court decisions. This judicial

interpretation of this section will now be considered.

9.3.2.1.2.2 Judicial interpretation
(i) Warricker and Another NNO v Liberty Life Association of Africa Ltd'®

The joint provisional trustees of the insolvent estate of K (the insured) applied for
an order in terms of section 18(3) of the Insolvency Act granting them permission
to institute proceedings against Liberty Life Association of Africa Ltd (the
respondent) to claim the death benefits of three life insurance policies issued to
the insured by the respondent. The policies were taken out by the insured between
1986 and 1991. They all made provision for surrender values for a cash sum.

Apart from the surrender values, they also contained the following provisions:

12 Settlement of claim

Any benefits due will be paid to the owner or his estate, provided that:

— if any beneficiary has been appointed and the contract is not ceded, payment will
be made to the beneficiary ...

16 Rights of the owner

Subject to the rights of the cessionary [if any], all rights provided for by this contract

may be exercised by the owner without the consent of the beneficiaries.

17 Beneficiary

The owner may appoint or remove a beneficiary at any time ... The beneficiary will

not be entitled to any benefit during the lifetime of the principal life insured.

On 26 April 2002 K’s estate was provisionally sequestrated. The provisional
trustee of the insolvent estate was the first applicant. K's minor child was the
designated beneficiary under the policies at that date. On 29 April 2002 the
insured (K) changed the beneficiary under the policy to a trust, of which the minor
child was a beneficiary. On 4 May 2002 the insured committed suicide. The

applicants were appointed joint provisional trustees of the insolvent estate two

852003 (6) SA 272 (WLD).

-285-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

days later. The trust accepted the benefits under the policies on 26 June 2002,
and the respondent paid the proceeds of the policies to the trust. K's deceased

estate was finally sequestrated on 9 July 2002.

The question before the court was whether the trust or the insolvent estate was entitled
to the proceeds of the policies. The applicants argued that the proceeds of the policies
formed part of the insolvent estate and that the respondent did not discharge its
obligation under the policy when it paid the insurance benefits to the trust. The
respondent submitted that the trustee of the insolvent estate could not acquire more
rights to the benefits of the policies than the insolvent himself. At the date of
sequestration the insured was entitled to only the surrender value of the policies and the
trustee would therefore have become entitled to the surrender value. The provisional
trustee did nothing to surrender the policies. The nomination of the beneficiary by the
insolvent functioned as a benefit in favour of a third party. So the beneficiary could
accept or reject the benefit upon the death of the insured. The respondent argued that
the trust had become the owner of the benefit after it had accepted it, and the applicants

therefore failed to establish an enforceable cause of action.

The court found that generally the insolvent insured’s right to the benefits under
a life insurance contract formed part of his estate, except to the extent that the
right was protected by section 63 of the Long-term Insurance Act. The trustee, the
court pointed out, effectively stepped into the shoes of the insolvent and therefore

could not acquire greater benefits to the rights of the policies than the insolvent.'®®

The court said that the policies in question functioned as a benefit in favour of a
third party. So, before the death of the insured, the provisional trustee had become
entitled to the right to surrender the policies in question. Upon the insured’s death
(leaving the effect of sequestration aside), the court held, the policies themselves
would not have formed part of the deceased estate. Upon acceptance of the
benefits by the designated beneficiary, the proceeds of the policies would have

been payable to that beneficiary.'®

88At 278A-A/B and D/E-F.
87At 278 F-F/G and GH-I.
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But before the acceptance of the benefits, it would appear that the beneficiary has
no rights, but only a competence. So who possesses the rights in the period
between, forexample, death and acceptance by the beneficiary? Could the trustee
regard this as an uncompleted contract prior to acceptance, and therefore choose
to avoid the contract. This would possibly give the beneficiary a concurrent claim

to the benefits.

The court further found that the insured could amend the designated beneficiary
after sequestration without infringing the provisions of section 23(2) of the Act. The
amendment, the court said, vested a contingent right for the beneficiary which was
not affected by insolvency.'® Strictly speaking, this is incorrect. But it may be more
accurate to say that prior to beneficiary’s acceptance of the benefit by the
beneficiary, only a contingent competence, or the contingent interest in a

competence vests for the beneficiary.'®®

If it is considered a contingent right to
property, it would fall within the Act’s definition of property. The amendment of the
contract would consequently also fall within the definition of a “disposition” that can

be set aside by the trustee of the insolvent estate.

Section 23(2) provides that if an insolvent enters into a contract, his insolvency
does not affect the validity of that contract. But this is subject to two provisos.
Firstly, the insolvent cannot thereby dispose of any property of his insolvent estate.
Secondly, without the consent in writing of the trustee of his insolvent estate, the
insolvent cannot enter into any contract that will, or is likely to, affect his insolvent
estate or any contribution towards his insolvent estate adversely. But if the court
had been required to interpreted section 63 in Warricker’s case, it would have
been unnecessary to consider this issue, because section 63 (on the correct

interpretation)'®°

would in any event not have applied. This is because prior to
installing the trust as the beneficiary, with the minor still as the beneficiary, one

was still faced with the stipulatio alteri construction.

'88At 279 B-C.
89See the Wessels judgment in discussed in ch 8 above.
'See the discussion of Love and Anotherv Santam Life Insurance Ltd and Anotherin sub-par (iii) below.
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An insured’s right to payment of the sum insured in a life insurance contract, the court
held, vested on the conclusion thereof, though it only became payable on death. The
court said this was a time clause and in the instant matter, the insured’s rights to the
proceeds of the policies, subject to the fulfillment of the time stipulation and the rights
of the beneficiary, vested in the insolvent estate on sequestration. The option open to
the trustee was therefore to surrender the policies or await the fulfillment of the time
clause. The proceeds of the policies would have vested in the insolvent estate, the

court found, if the beneficiary had not intervened."

On the sequestration of K’s estate and prior to his death, the court held, the
provisional trustee acquired the right to surrender the policies and to demand
payment from the respondent of the surrender value provided for in the policies.
But the provisional trustee failed to avail himself of that right. So upon the death
of the insured, the trust, as designated beneficiary, accepted the policy benefits
and became entitled to payment thereof. The applicants consequently failed to

establish a prima facie cause of action'® and the application was dismissed.

But what will the position be where the insolvent (before or after insolvency)
replaces himself as beneficiary with a third party as a beneficiary, before the date
of payment of the benefit? Can one argue that by doing so he is excluding the

application of section 63, thereby depriving the estate of the insurance benefits?

The court appears to be correct in stating that the appointment of a third party

beneficiary is a contract created for the benefit of a third person (stipulatio alteri)."*

The court is also correct in saying that with a revocable nomination there can be
no acceptance by the beneficiary, unless and until the insured dies without having

changed the nomination. While he is alive, the court stated, the policy remained

91At (279 F/G-I1J). If the right to the benefit, upon death, is a contingent right, then s 23(2) would
probably apply, and the trustees consent would be required to amend the contract in cases where
the insolvent (owner) replaces himself as beneficiary, with a third party beneficiary. Disposition
includes “any transfer or abandonment of rights to property ... ”, while property includes *
contingent interests in property ... ”, and movable property includes “... every right or interest [in
property] ... ”;see s 2 of the Act.

'92At 279 J-280B/C.

'SAt 278 F.
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the property of the insured and he could deal with it as he liked (subject to the
terms of the policy).'® This observation of the court is in accordance with the

195

Wessels'™ judgment, even though the court in Warricker made no reference

whatsoever to Wessels.

This appears to be correct if the insured person is solvent. However, under
insolvent circumstances the trustee of the insolvent estate steps into the shoes of
the insolvent as owner of the policy. Surely the trustee will then be in a position
either to claim the surrender value of the policy (without forfeiting the R50 000
under section 63, because this section does not apply if the insolvent is not the
beneficiary) or, alternatively, if the contract is considered to be an unexecuted
contract the trustee must make the insolvent the beneficiary so that the he can
invoke section 63, and then let the policy run its course. If, on the one hand, he
invokes section 63 in this way and then claims the surrender value, the trustee will
forfeit the R50 000 (in favour of the insolvent) in terms of section 63. On the other
hand, if he invokes section 63 in this manner and lets the policy run its course, the
insolvent estate will be entitled to the benefits of the policy if, for instance, the
insolvent dies during insolvency. But, it is submitted, that either way this asset will
be of little value to the insolvent estate. This is because, on the one hand, the
event (eg, death) insured against may not occur during insolvency of the insured,
and on the other, it is unlikely that the surrender value of the policy will exceed the

protected R50 000 portion of the policy.

The court further stated that upon the insured’s death, and assuming for the
moment that he was solvent, the policies themselves would not have formed part
of the deceased estate and the proceeds thereof would, upon acceptance of the

benefits, have been payable to the designated beneficiary.*®

The implication of this (or corollary to this) may be that where a third person is

beneficiary, because of the stipulatio alteri construction, the benefits of the policy

%At 278 F-G.
% See the comprehensive discussion thereof in ch 8 above.
19%6At 278 H-J.
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would never have belonged to the insured owner’s estate. Thus, if the condition
for payment of the benefit (eg, death) is fulfilled, the benefits then arise (or
originate) as property of the insurer, to be transferred in payment to the third party
beneficiary, provided he has accepted the benefit. The position (in the above
example of the court) would remain the same if the insured person was insolvent.
Just as the benefit would not have formed part of the deceased estate, so it would
not form part of the insolvent estate. However, if a reversionary right arises in
favour of the stipulator (owner) and vests at the conclusion of the contract, the

latter argument would not hold.

(ii) Shrosbree and Others NNO v Van Rooyen NO and Others'’

The applicants in this case were the trustees of P’s insolvent deceased estate.
They sought an order declaring that they owned three insurance policies on P’s
life. The respondent, at all relevant times an unrehabilitated insolvent, was the
spouse of P, and beneficiary under the relevant policies. The court was prepared
to agree that the respondent had accepted the benefits of the policies before the

sequestration of the wife’'s deceased estate.

The court in this case found that section 63(1)(b) of the Long-term Insurance Act
applied and that although insolvency was not mentioned as a requirement under
that subsection, it was broad enough also to apply to insolvent circumstances. It
found that section 63(1)(b) “contemplates that the benefit under a life policy does
fall within the insolvent estate of the insured save to the extent of R50 000 in the
hands of a nominated beneficiary being a spouse or other defined family member,

if the policy had been in force for the requisite time”.'*®

The respondent’s focus on the acceptance of the benefits of the policies, the court
said, was fallacious on two grounds. The court, firstly, found that acceptance was
a necessary condition to allow him to enforce the policy, but this was not a
sufficient condition to claim all the benefits it conferred.'® But the court seems to
972004 (1) SA 223 SECLD.

1%8at 228 C-D.
1%9At 228 C-E.
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have erred. As in Warricker, (and only if section 63 does, in fact, apply, which it
does not) the trustee of the insolvent (deceased) estate could only have enforced
the surrender value (if any) of the policy, and then only before the death (and
consequently usually before the acceptance of the benefits by the third party
beneficiary) of the insured. Upon death, the condition (time clause) for payment
of the benefits was fulfilled and after that moment the trustee could no longer claim
the surrender value because it no longer existed. But whether or not, and when,
the beneficiary accepted, probably does not really matter, because at death the

trustee’s right to the surrender value was extinguished.

The court said that the second fallacy was the respondent’s suggestion that his
rights accrued before those of the creditors of the insolvent. The court found the
contrary true. The creditor’s rights came before. They existed when P died. The
subsequent sequestration (of the deceased estate) the court said, was only a
particular mechanism for enforcement of those claims. Therefore the applicants
had succeeded in their arguments and all that was left to be decided was whether
the respondent was entitled to the protected R50 000. The court refused this
because none of the policies were older than the three years required by section

63, thus the respondent was not afforded the protection of section 63.

But since the court erred in the first place in applying section 63 to the case before
it, this finding too, was incorrect. The respondent was entitled to the full benefits

in terms of the policies in question.?®

(iii) Love and Another v Santam Life Insurance Ltd and Another *'

Here the deceased committed suicide in February 2001. His widow and his mother
were the applicants. They were his nominated beneficiaries to the proceeds of a
life insurance policy, which they were claiming. This life insurance policy in dispute

was taken out by the deceased in 1996 and insured his own life.

20g5¢e the discussion of the Love case in sub-para (iii) below.
2012004 (3) SA 445 (SE).
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The deceased died insolvent and the estate was finally sequestrated in April 2001.
The respondent was the trustee of the insolvent deceased estate who opposed this
application, claiming that the insolvent estate was entitled to the full proceeds of the
relevant life insurance policy. Shortly before his death the deceased nominated his
widow as a beneficiary in the policy in the place of another person. The respondent
challenged this as a substitution of beneficiaries and therefore a voidable disposition.
It was the respondent’s contention that the nomination of the beneficiary was a
voidable disposition preferring one creditor above another, as envisaged by section
29(1) of the Act,?®? or that it should be set aside as a disposition without value within
the ambit of section 26 of the Act. As will be seen, the crux of this decision is the

interpretation of section 63 of the Long-term Insurance Act .

The applicants’ argument that the substitution of beneficiaries was not a
“disposition” as contemplated by section 2 of the Act found the favour of the court.
It ruled that the nomination of beneficiaries was not a transfer or abandonment of
a right vested in the deceased because the policy expressly provided that
beneficiaries had no rights in terms of the policy prior to the death of the proposer.
The latter could deal freely with the policy. The court thus agreed that the benefits
under the policy were not assets in the estate of the deceased prior to his death
and so could not be the subject matter of a transfer or abandonment of rights.?*®
The court said this was in harmony with Wessels v De Jager*™ which held that a
beneficiary in an insurance contract acquired only a competence, not a right, to
accept the benefit. Consequently, the argumentin respect of a voidable disposition

had to fail.?®

The court agreed with the applicants’ submission that Pillay AJ’s judgment in
Shrosbree v Van Rooyen was wrong in that it said that section 63(1)(b)
contemplated that the benefits fell within the insolvent estate of the insured,

leaving only the R50 000 protected in the hands of the requisite nominated

2023 29 relates to voidable preferences made to creditors. Therefore invoking this section appears
to be incorrect because the beneficiaries were not creditors of the insolvent.

2030t 448 H/I-449A and see Ex Parte Macintosh 1963 (3) SA 51 (N) 56B.

2435ee the comprehensive discussion thereof in ch 8 above.

205At 449 C.
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beneficiary, if the policy had been in force for the requisite period.?*® Section 63,
the court said, applied to benefits provided or to be provided “to a person” under
one or more of the defined policies in which “that person or the spouse of that
person” was the life insured.?’ In this instance, as in the Warricker and the Van

Rooyen cases, the policy benefits were not “provided or to be provided” to the
208

deceased. So section 63 did not apply. The court cited Meskin“™* with approval.

This interpretation, the court said, “ascribes a consistent meaning to the same
word — the word ‘person’ — when it appears in the section, and is consistent too

with the basic premises and principles of insurance law that form the backdrop

against which the Act must be interpreted”.*®

So section 63 did not apply in this instance and the applicants were entitled to the
full proceeds of the policy. The deceased is contemplated in section 63(1) as the
potential beneficiary, not the applicants (or some other third party). Here the
deceased was not a beneficiary of the policy benefits so those benefits never
formed part of the deceased’s estate, therefore they could not “devolve upon” the

deceased’s wife and mother.

(iv) Supreme Court of Appeal Decision

Both the decisions of Shrosbree and Others NNO v Van Rooyen NO and Others*"°

and Love and Another v Santam Life Insurance Ltd and Another*'' came before

|212

the Supreme Court of Appeal“'“ on the same day. The court had to decide whether

the trustee of an insolvent deceased’s estate was entitled, in preference to the

2®At 452 A/B-B.

27At 451D-F and 451 G-H — 452 A-B.

28«3ince the section operates only in relation to those policy benefits envisaged by section 63(1)
which are provided or to be provided to a person in terms of a policy under which that person, or his
spouse is the life insured, where such benefits are provided or to be provided to some other person,
the section is of no application. It is accordingly submitted that the section will not apply in relation
to policy benefits which are payable, eg, to a beneficiary nominated under the policy, upon the death
of the protected person where such beneficiary accepts the relevant benefits, firstly because such
beneficiary is not the ‘person’ envisaged by section 63(1) and secondly, because the right to claim
the benefits vests in the beneficiary and does not form part of the assets of the deceased estate”.
Meskin para 5.3.2.1.

29At 451 E-H and 452 A-B.

2192004 (1) SA 223 SECLD.

212004 (3) SA 445 (SE).

2pjoterse v Shrosbree NO and Others; Shrosbree NO v Love and Others 2005 (1) SA 309 (SCA).
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beneficiaries, to the proceeds of the relevant insurance policies, for distribution to

the deceased’s creditors.

The court ruled that a contract of insurance came into existence when a proposer
proposed for the insurance that was accepted by the insurer.?"® The person on whose
death the insurance was payable was the life insured. The owner was the person who
could enforce the benefits payable under the policy. The proposer, the life insured and
the owner might be the same person or three different persons. The proposer effected
the insurance either in his own favour, or in favour of another person. If the proposer
effected the insurance in favour of someone else, the court said, it was a contract for
the benefit of a third party (stipulatio alteri). It might be accepted by that third party who
then became the owner. Usually the contract conferred no rights on the nominated

beneficiary during the owner’s lifetime.?'

In a stipulatio alteri, the court stated, the policy holder (stipulans) contracted with
the insurer (promittens) that an agreed offer would be made by the insurer to a
third party (the beneficiary). Acceptance of the offer by the beneficiary then
created a contract between the beneficiary and the insured.?” The original
contracting parties must have the intention that the beneficiary’s acceptance would
confer rights that were enforceable at the instance of the beneficiary against the

insurer. The beneficiary became a party to the contract by adopting the benefit.?'®

When the insured died, the beneficiary’s claim to the policy proceeds was based
on the contract of insurance between the deceased and the insurance company.
The beneficiary looked to the insurance company for payment. Section 63, the
court said, did not regulate the payment of the proceeds of the policy, because the
beneficiary appointment, until revoked, had the effect that the payment of the
proceeds would be made to the beneficiary and not to the estate of the

deceased.?" The court ruled that section 63 applied to specific policies mentioned

2137t 313E.

2147t 313E-G.
2157t 313G-J.
2167t 313G-J.
2TAt 313J- 314C.
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in that section and the protection granted by section 63, applied to the “policy
benefits” provided or to be provided under one or more of those specified types of
policies or the assets acquired exclusively with those policy benefits. The protected
policy benefits, were those payable to the protected person in terms of a protected

policy?"® which had been in existence for at least three years.*'®

The court pointed out that in the ordinary course, the proceeds of an insurance
policy went directly to the nominated beneficiary. Absent section 63, on the death
of the policy holder, the trustee of such person’s insolvent estate had no claim to
those policy proceeds. Section 63, the court said, did not divert the proceeds of an
insurance policy from a nominated beneficiary to the insolvent estate of a
deceased policy holder. Such a trustee did also not, by virtue of section 63,

become a creditor of the nominated beneficiary.?®

Therefore both of the cases on appeal section 63 did not vest either trustee with

any interest in, and to, the proceeds of the policies.

9.3.2.1.2.3 Is the Long-term Insurance Act in line with insolvency law policy?

In the debt collection process the important question is what assets are available for
satisfying the debts of the creditors of a specific debtor. Policy in South African debt
collection is one of collecting the maximum assets for the benefit of the creditors. This
is the golden rule. But ideally, a sound policy must also be in place regarding the
exclusion or exemption of certain assets from the insolvent estate for the benefit of the
debtor, and this must be linked to a workable policy on rehabilitation and allowing a
debtor a fresh start in the shortest possible time.?*' The term “property” is used in the

Insolvency Act as the point of departure to ascertain what assets form part of the

Z8Author's emphasis.

219At 314C-E.

200t 314E-G.

21N policy regarding exemptions or exclusions of some assets from the estate has never been
seriously considered in South African Law. The standard reference textbooks on South African
insolvency law merely describe what assets are included in the insolvent estate and superficially
refer to the exclusions without any attempt to holistically discuss the underlying policy
considerations: see Meskin para 5.1; Smith The Law ofinsolvency (1988) at81 and 87; Mars (1988)
at 191. Mars (2008) at 192 refers to the distinction between excluded assets and exempt assets,
but does not pursue the matter any further.
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estate.?” But although this definition is broadly formulated, it has now been pointed
out that it has failed adequately to identify all assets that must be included or
excluded in the insolvent estate. It hinges primarily on the policy of advantage to
creditors, which translates into swelling the estate to the maximum, for the benefit
of the creditors. But the provisions of the Long-term Insurance Act are so limited
in scope that they actually fail to comply adequately with the latter policy, and they
limit the exemption policy. These provisions are tilted more towards protecting
policy benefits for third parties rather than considering the interests of the role

players in insolvency, namely the debtor and his dependants, and the creditors.

Within the ambit of life insurance, the term “owner of a policy” is generally used. But the
meaning of the term “property” is veiled in uncertainty in the context of insurance
policies. In this instance a beneficiary (either the insured life or another person) has a
personal right to claim either the surrender value or the insured amount after expiration
of a time period or at the occurrence of a certain event (ie the death or disability of the
insured life). The contractual right to claim these amounts could thus be viewed as
“property”. But the beneficiary will, of course, only become the owner of the proceeds
(the object of the right to property) once the insurer has paid over the relevant amount.
The precise object (policy benefits) to which the beneficiary is entitled will also depend

on the specific terms of the contractual arrangement in every individual case.

Theoretically therefore the insurance policy, and more specifically its value, which
will usually include the surrender value or the ultimate maturing benefit (value)
when the event occurs, will be available to satisfy the creditors of a particular
debtor that is entitled to such insurance proceeds. Section 63 of the Long-term
Insurance Act supports this principle in both the individual and the collective debt
collection procedures. But this section protects a limited amount that will be
excluded from the debt collection procedure in favour of the insured person, or a

certain category of his or her relatives upon whom such benefits may devolve.??®

223ee ch 7 above.
22For the purposes of this discussion, the person who pays the premiums and whose life is insured
or whose spouse’s life is insured, will be referred to as the “owner” of the policy.
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As a collective debt collecting device, and under present policies, insolvency law
should dictate that the proceeds flowing from a life insurance policy should generally
benefit the creditors of the person who effected it and who is paying the premiums,
(ie the owner), no matter who should receive such proceeds. From the point of view
of the policy of maximum collection of assets for the creditors advantage in insolvency,
this should have been the intention of the legislature in its formulation of section 63
of the Long-term Insurance Act. As a corollary to this, and possibly due to social
considerations, the legislature protects a certain amount of the policy under certain
conditions, in favour of the owner, or certain close relatives who may be dependants.
The protected amount can be considered property excluded by legislation, thus
placing this legislation in step with the insolvency law policy of allowing the debtor to

keep some of his assets in order to support himself and his family.

The ruling of the Supreme Court of Appeal, however, is that the acceptance of a
benefit by a third party beneficiary excludes the policy owner’s creditors from
sharing in these benefits.??* A consequence hereof is that section 63 of the Long-
term Insurance Act does not apply to this third party construction, thereby also
excluding the debtor or his dependents?® from gaining access to the protected portion
of the policy. On a literal interpretation of section 63 of the Long-term Insurance Act,
this approach of the Supreme Court of Appeal is correct, but it begs the question

whether it is fair to the policy owner’s creditors and perhaps some of his dependants.

But for the time being the law seems to have been settled by the Supreme Court
of Appeal. One must now consider the current legal position from an insolvency
policy point of view. Previous insurance legislation dealt with a number of pertinent
issues regarding the legal position of life insurance policies. Many of these issues
were excluded from the current section 63 of the Long-term Insurance Act.?*® So,
for example, the 1923 Insurance Act*®’ seems to have been based on the premise

that the benefits of life insurance policies could only be protected in favour of the

2%3ee the discussion in para (iv) above.

2Meaning those envisaged in s 63 of the LTIA.

2263ee Smith “The protection of insurance policies from insolvency under section 63 of the Long-
term Insurance Act 52 of 1998” (2000) SA Merc LJ at 94.

*2TAct 37 of 1923, ss 23-32.
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insured person, or certain categories of persons to whom such policy had been
ceded.”® These provisions generally contained specific arrangements regarding
policies that were pledged, and to which protection did not apply.* Policies of parties
married in community of property to each other were specifically regulated,° as were

polices between spouses that were effected or ceded to each other.?"

Section 31 of the 1923 Act was of importance as it regulated the position regarding
policies effected with the intent to defraud creditors. If it was proved that any policy
was effected or that the premiums upon any policy were paid, with intent to
defraud creditors, the court could order a sum equal to the premiums so paid, with
interest thereon, to be a charge upon the policy and to be payable out of the

proceeds of such a policy.

When the Insolvency Act came into force in 1936 it contained a section 28 that also
dealt with the position of life insurance policies of the insolvent during sequestration,
whilst the above provisions of the 1923 Insurance Act were also still in force. Hockly,
at that time, the author of Mars,?*? attempted to discuss the effect of these two
regimes. Apparently there was some overlap between the sections. The learned
author explained that the different statutory regimes adopted different definitions of a
life policy.>*® The result was that where a life policy fell within the definition of one of
the Acts, that Act would prevail, but where a particular policy complied with the
definition of both Acts, it could have been governed by both. But where the provisions
of the 1923 Insurance Act were in conflict with the provisions of section 28 of the
Insolvency Act, the former Act apparently was to be interpreted to have been impliedly
repealed by the latter Act.”* It seems as if the interpretation of these two systems was

235

not clear at all, therefore Hockly=*> concluded that “[e]xactly what the combined effect

of the two Acts in some respects is, seems largely a matter of conjecture”. This whole

?23ee s 23 of the 1923 Insurance Act. It seems as if the protection was limited, but the benefit in
favour of a third party construction was not specifically mentioned in this section.

2293 23(b).

205ee ss 24(a), 25-27 and 28(2).

21ss 25-28.

Z2Mars: The law of insolvency In South Africa (3™ ed) (1936) at 175 (hereafter Hockly).
B3Hockly at 177.

B40ckly above at 177.

2%3ee also a similar remark in Hockly at 180.
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dispensation, the 1923 Insurance Act as well as section 28 of the Insolvency Act, was

subsequently replaced by the Insurance Act of 1943.2%

The term “life insurance policy” was extensively defined in section 1 of the 1943
Insurance Act, but it basically referred to the payment of a certain sum of money
upon, for instance, the death of the insured person. Certain life insurance policies
were to a certain extent protected against the creditors upon the death or insolvency
of a debtor. In brief, the 1943 Act initially provided for the three situations discussed

above.?®’

All these provisions of the 1943 Insurance Act were replaced with the Long-term
Insurance Act.?*® Section 63 now has a limited scope of application compared to the
previous Act. There is no similar provision to section 31 of the 1923 Act, nor section
47 of the 1943 Insurance Act, which makes provision for the repayment of premiums
by a beneficiary to the insolvent estate under certain circumstances.?® Smith,?° in
comparing the dispensation under the 1943 Insurance Act and the Long-term
Insurance Act, says that sections 39 and 41 to 44 of the 1943 Act “were detailed (in
some ways but not others), complicated, and in some respects, puzzling”.*' After
an in-depth comparison®*** between the 1943 Insurance Act and the current
dispensation, in which he illustrates a number of problems that might arise due the

brevity of section 63, and Smith concludes that

... the uncertainties widen when one begins to consider the position where the policy
holder is married and cession of the policy benefits has taken place between the

2®Act 27 of 1943.

7\n para 9.3.1 above.

2The Long-term Insurance Act came into operation on 1999-01-01, see Proc R 128 of 1998 in GG

19596 of 1998-12-18.

B%0r instance when a premium on any life insurance policy was paid with the intent to favour

another person at the expense of a creditor.

2405 mith A “The protection of Insurance policies from insolvency under section 63 of the Long-Term

Insurance Act 52 of 1998” (2000) 12 SA Merc LJ at 94.

2'smith A The protection of Insurance policies from insolvency under section 63 of the Long-Term

Insurance Act 52 of 1998” (2000) SA Merc L J at 95. In this regard the author refers to the older article by

Douglas “The protection of life assurance polices” (1988) Modern Business Law at 71 where Douglas gives

a detailed analysis of the difficulties of the provisions in the 1943 Act. Whilst attempting to provide a

framework for these earlier provisions, Douglas states that these provisions were “riddled with gaps and

inconsistencies which are poorly understood by lawyers and insurance men alike, no doubt because the

ggctions constitute some of the most convoluted and logically inconsistent legislation on the statute book”.
At 108.
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spouses ... In its terseness, generality, and equality of reference to married persons,
section 63 will require much careful thought about aspects on which the section is
silent as regards the detail of its precise application.

The proposed Draft Insolvency Bill is silent about the protection of life insurance
policies in favour of either the creditors or the insolvent,?*® but it contains a new type
of provision in clause 22, which will be considered in chapter 12 below.

Insurance law and insolvency law trespassing on each other’s terrain regarding life
insurance policies of insolvent debtors — particularly the insolvency of the life
insured, has given rise to legal uncertainty and litigation, and consequently, a
number of legal questions. This legislation must be reconsidered and improved in
future developments in insolvency legislation. A proposal that should be considered,
and that will be discussed in more detail in chapter 12 below, is the idea of including
insurance policy income in the general pool of income of the debtor, thereby

applying the formula suggested for income to insurance policies as well.

9.4 Other legislative and common law provisions

The following categories of property relate to assets that may in some way be
connected to the insolvent estate, but, in fact, belong to third parties, or they may be
assets that accrue to the insolvent through social security-type legislation. These
assets must be considered to be excluded assets because they are not the property
of the insolvent debtor, or they are expressly excluded by legislation, and therefore
cannot form part of the insolvent estate. The exclusion of these assets thus hinges
on the policy that property belonging to others cannot form part of the insolvent

estate,?*

or they are of a social security nature. These categories of property are
generally not considered problem areas in insolvent estates and will therefore be
mentioned only briefly. The main concern here is to decide whether to continue the

policy of excluding property of this nature from insolvent estates of individuals.

233ee ch 12 below.
24This policy is recognised in ss 23(1) and 24 of the Insolvency Act and the other legislation
discussed in the paragraphs which follow.
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9.4.1 Insurance payments in respect of third party liability

If an insurer has an obligation to indemnify an insured person in respect of a liability
incurred by the insured person towards a third party, such third party is, on the
sequestration of the estate of the insured, entitled to recover from the insurer the
amount of the insured’s liability towards the third party. This amount may not exceed
the maximum amount for which the insurer has bound himself to indemnify the
insured.? The indemnified amount is therefore excluded from the insured’s insolvent

estate and the third party can recover that amount directly from the insurer.?*®

This provision places the third party in a preferred position vis-a-vis other concurrent
creditors. In this respect it was stated in Woodlley v Guardian Assurance Co of SA
Ltd®' that:
... the claimant, instead of having to prefer his claim against the estate and be content
with a dividend at such rate as the trustee (after recovering what is due to the estate by
the insurer) is able to pay to unsecured creditors, is placed in a more favourable
position. He can recover directly from the insurer. The amount which he can recover

cannot exceed the limit fixed by the policy. But subject to that, he recovers in full, even
if other unsecured creditors have to be content with a few cents in the rand.

This provision effectively excludes the insured’s liability from the insolvent estate,
treating this property as property that belongs to someone other than the insolvent
debtor. It is submitted that this is a reasonable ground for excluding such property
because the third party in question is not a creditor of the insolvent debtor and

involuntarily enters the position he is in.

9.4.2 Trust funds

The law is well established that trust property vests in the trustees of a trust,**® but

the trust assets are excluded from the personal estate of an insolvent trustee of the

%Insolvency Act 24 of 1936 s 156.

2465ee Smith CH Law of insolvency at 96, Meskin at 5.3.2.2; Mars (2008) at 194; W here the insured
is a company or a close corporation being wound up and unable to pay its debts, s 156 also applies.
Companies Act 61 of 1973 s 339 and Close Corporations Act 69 of 1984 s 66(1) read with s 339
of the Companies Act 61 of 1973.

2471976 (1) SA 758 (W) at 759; Przybylak v Santan Insurance Ltd 1992 (1) SA 588 (C) at 601-602;
see also Supermarket Leaseback (Elsburg) (Pty) Ltd v Santam Insurance Ltd 1991 (1) SA 410 (AD).
28Commissioner for Inland Revenue v Mac Neillie’s Estate 196 (1) 3 SA 833 (A) at 840 G-H; Burnett
NO v Kohlberg 1984 (2) SA 137 (E) at 141 D-E; Mars (2008) at 197.
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trust in question.?*® This exclusion is also based on the policy that property of third

parties does not form part of the insolvent estate.?*°

However, one must distinguish between funds or assets held by an insolvent as
trustee in terms of a duly constituted trust and funds held as an agent on account
of another person. An agent cannot change his status to that of a trustee through
some unilateral act, because a trust inter vivos can only be established by

contract.?®

Soif an agent holds money on behalf of another, it normally falls into the
agent’s insolvent estate. Consequently, legislative provisions are needed for the
protection of money held by certain classes of persons on behalf of others. Some
examples of such legislation, which will be discussed below, are the Attorneys Act?*?
and the Estate Agents Act.** In these legislated cases, therefore, the legal position

is clear.

However, there was uncertainty on the position of trust assets falling outside these
specific provisions. Honoré®** stated that a trust asset should fall outside the
trustee’s insolvent estate, where the trust asset was identified as such. It must not
have been mixed with the trustee’s other assets. Section 11 of the Trust Property
Control Act required identification of property as trust property. However, section 12
of this Act was not linked to such identification. Section 12 provides that: “Trust
property shall not form part of the personal estate of the trustee except in so far as
he as trust beneficiary is entitled to the trust property”. So trust beneficiaries were
apparently protected by section 12, irrespective of whether the property was
identified in terms of section 11 or not. Honoré and Cameron®® seemed to accept
this conclusion, but they doubted whether it also applied to immovable property.

However, while section 12 protection should perhaps have been linked to section 11

2493 12 Trust Property Control Act 57 of 1988 which applies only to trusts created by means of a
written document. See also Mars (2008) at 196.

205ee Wunsh “Trading and business trusts” (1986) SALJ 561 at 579 and Burnett NO v Kohlberg
and Others 1984 (2) SA 137 (E) at 141-142 for different views.

B'Mars (1988) at 197; Crooks v Watson NO 1956 (1) SA 277 (A) at 298 G-H.

2253 of 1979. See Geyser NO v Fuhri 1980 (1) SA 598 (N).

253112 of 1976. See also s 4(5) of the Financial Institutions (Protection of Funds) Act 28 of 2001; s
14 of the Stock Exchanges Control Act 1 of 1985; s 22 of the Sheriffs Act 90 of 1986; s 3 of the
Reinsurance of Damage and Losses Act 56 of 1989 and ss 17A and 17B of the Financial Markets
Control Act 55 of 1989.

4The South African Law of Trusts (3" ed) at 14-15, 226 and 432-444.

3onoré’s South African law of trusts (5" ed) (1992) at 558-565 .
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identification compliance, the distinction between movable and immovable property

in the application of section 12 seemed baseless.

The Act®™® applies only to trusts created by a “trust instrument”. A “trust instrument”
is defined as “a written agreement or a testamentary writing or a court order
according to which a trust was created”.?’ An oral trust therefore, is apparently not
included in section 12. So here uncertainty prevails if no legislative provision
expressly governs a specific case. It would appear that such trust property may fall
in the trustee’s insolvent estate, unless it was transferred by way of registration, and
is registered in the name of the trustee in his capacity as trustee. For movable
property, the asset must not have been mixed with the trustees personal property.?*®
If an oral trust agreement is reduced to writing afterwards, the trust will fall under the

t 259

Trust Property Control Ac

The maxim generalia specialibus non derogant probably excludes the application of
section 12 if a specific other Act applies in a particular case. So, if the latter is
accepted, trust property governed by a specific Act, for example the Attorneys Act,
but which is not protected because it does not comply with the identification
requirement in section 79 thereof, may not be protected by section 12 of the Trust
Property Control Act. But this position needs to be clarified to avoid future

uncertainty.

9.4.3 Trust monies and trust property held by an attorney, notary or

conveyancer

t260

In terms of the Attorneys Act™ every practising attorney, notary and conveyancer

must open and keep a separate trust account at a bank in the Republic of South

Africa and all monies held by him on behalf of another person must be deposited in

t 261

such account.”" Any amount standing to the credit of such account or of any savings

2657 of 1988.

%75 1 Act 57 of 1988.

28306 Ex parte Milton NO 1959 (3) SA 347 (R) 349-350 and s 40 of the Administration of Estates
Act 66 of 1965.

2595 2 Act 57 of 1988.

2053 of 1979.

#Iattorneys Act 53 of 1979 s 78(1).
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or other interest-bearing account to which trust monies have been deposited, is
excluded from forming part of the assets of the attorney, except for any excess in the
account after payment of the claims of all persons whose monies were deposited in
the account and of any claim by the fidelity guarantee fund.?*? A curator bonis controls
and administers any such account if one is appointed by the Master on application of
the applicable Law Society or any person who has an interest in such account.” The
rights of trust creditors of an attorney to recover in the ordinary way what is owing to
them from the insolvent estate, namely by proving claims against it for the fullamount,
are not hampered by the provisions of this section of the Attorneys Act.?** Thus, the

effect of this exclusion is:%°

... that there is a fund which is available for distribution amongst trust creditors but
which does not form part of the insolvent estate, which is beyond the reach and
control of the trustee and which accordingly is not available for distribution among the
general body of creditors.

Trust property registered in the name of any such practitioner, or jointly in his name

and that of any person, in the capacity of administrator, trustee, curator or agent, is

excluded from such practitioner’s or other persons assets.?*

9.4.4 Estate agent’s trust account

When an estate agent is sequestrated, the amount at the date of sequestration that
is in credit in his trust account is excluded from his insolvent estate. Also excluded
is any amount standing to the credit of any savings or other interest-bearing account

to which trust monies have been deposited.”®’

%2pttorneys Act 53 of 1979 s 78(7).

Z3attorneys Act 53 of 1979 s 78(9)(a).

4Fuhriv Geyser NO and Another 1979 (1) SA 747 (N). The existence of the trust account does not
preclude a trust creditor from proving his claim against the insolvent estate of the attorney, but he
may not recover from the estate any part of his claim which is paid to him by the curator bonis — see
Geyser NO v Fuhri 1980 (1) SA 598 (N) at 601-602.

25Fuhriv Geyser NO and Another 1979 (1) SA 747 (N) at 750: confirmed on appeal in Geyser NO
v Fuhri1980 (1) SA 598 (N); see also Ex Parte Law Society Transvaal: In re Hoppe and Visser 1987
(2) SA 773 (T) at 780.

ZAttorneys Act 53 of 1979 s 79; see also See Mars (1988) at 197; Smith CH Law of insolvency at
98 and Meskin at 5.3.4.

%73 32 (8) of the Estate Agents Act 112 of 1976.
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9.4.5 The right of a spouse to share in accrual of the other spouse’s estate

t268

The Matrimonial Property Act™ provides that a marriage out of community of
property by antenuptial contract that excludes community of property and community
of profit and loss, entered into since 1 November 1984 is subject to the accrual
system referred to in Chapter | of that Act, unless the accrual system has been
expressly excluded by such contract.?®® The Matrimonial Property Act provides that
subject to any order of court under section 8 (1) thereof, “the right of a spouse to
share ... in the accrual of the estate of the other spouse is during the subsistence of
the marriage not transferable or liable to attachment, and does not form part of the

insolvent estate of a spouse”.?’

Thus, if the marriage is subject to the accrual system, the claim of a spouse to share
in the accrual of the other spouse’s estate arises and is acquired only on the date
of the dissolution of the marriage and its value, if any, is determinable on that date.
However, there appears to be a difference of opinion regarding the correct
interpretation of section 3(2) of this Act. Meskin’s opinion is that, giving the language
used in the section its ordinary meaning, one cannot justify treating the words
“during the subsistence of the marriage” as not qualifying also the words “and does

not form part of the insolvent estate of a spouse”. Thus, Meskin says:

... the intention is that a spouse’s “right to share in the accrual”, which in fact is merely
a spes (since it evolves into an enforceable right only on dissolution of the marriage)
is to be excluded from such spouse’s insolvent estate only during the subsistence of
the marriage. The legislature recognizes that there is no purpose in requiring
administration in insolvency of a spes where it is uncertain not only when it will evolve
into an enforceable right, but also whether, at the date it does, such right will have any
value.

Therefore, if a spouse’s estate is sequestrated during the subsistence of the
marriage, such spouse’s “right to share ... in the accrual of the estate of the other
spouse” is excluded from the former’s insolvent estate. Should the marriage,
however, terminate during the period of sequestration, but prior to the rehabilitation

of such estate, section 20 of the Insolvency Act would become operative, and the

2888 of 1984.
2695 2 Matrimonial Property Act 88 of 1984.
2705 3 (2) Matrimonial Property Act 88 of 1984.
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resulting “claim” becomes part of such estate and vests in the trustee of the estate

of the insolvent spouse.?"

9.4.6 Workmen’s compensation

The Workmen’s Compensation Act*’? has been repealed by the Compensation for
Occupational Injuries and Diseases Act.?”® This Act provides that “notwithstanding
anything to the contrary in any other law contained, compensation shall not be
capable of attachment or any form of execution under a judgment or order of a court
of law”.?’* This clearly also refers to any form of attachment or execution brought
about by insolvency legislation,?” so this form of compensation must be considered
excluded property that never forms part of an insolvent estate. Compensation of this
nature is either taxation-based, or employer-based, so it may be argued that its
exclusion is justified because creditors of the insolvent workman should not benefit
from the proceeds of the general society. It is submitted that compensation of this
nature is akin to a legislated welfare burden that is carried by the state or the employer

and therefore indirectly by the citizens of the country.

Catherine Smith is of the opinion that this form of compensation is excluded
because itis considered compensation for personal injury under section 23(8) of the
Insolvency Act.?”® However, it is submitted that this is stricly a legislative exclusion,
while section 23(8) provides for other forms of personal injury that may not be
specifically regulated or protected by legislation outside the Insolvency Act. But
whatever the rationale behind legislation of this “welfare” nature, a policy-based
decision must be taken whether or not to include all or only a portion of such
compensation as part of an insolvent estate of the compensated workman. While
it may be possible to include this compensation in the pool of assets that may be
considered income of the insolvent person, thereby including it in the above

formula®’ for possible distribution amongst his creditors, itis submitted that it will not

2Insolvency Act 24 of 1936 — s 20(1)(a) read with s 20(2)(b); Meskin at 5.3.6; Mars (2008) at 198.
272
30 of 1941.
273130 of 1993.
2743 32(1)(b).
25See also Meskin at 5.3.8.
283 mith Insolvency law at 97.
2"See para 9.2.3 above and ch 12 below.
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be prudent to do so because of the possible nature of compensation of this kind. In
respect of any compensation relating to personal injury, such compensation may be
in the nature of payment towards future medical care over a lengthy period of time,
such as providing for artificial limbs or specific medication for the remainder of the
victim’s life. While compensation may, of course, also be of a monetary nature, this
situation will lead to much uncertainty and probably litigation if such assets must be
included in insolvent estates under certain circumstances only. By excluding such
assets from insolvent estates entirely, the administration process in such estates will
be simplified and the debate whether “public funding” should be at the disposal of

creditors is nipped in the bud.

9.4.7 Unemployment insurance benefits

Employee unemployment benefits are governed by the Unemployment Insurance
Act.?® These benefits cannot be assigned or set off against debts and they cannot
be attached by a court order other than for an order relating to maintenance of

279

dependants.“” It would also appear that they will be excluded from the insolvent

estate of the employee concerned.?®

It is submitted that the rationale behind this legislation is essentially the same as that
discussed in the previous paragraph in respect of taxation or welfare-based assets.
However, in this respect the benefits payable to the insolvent debtor will be akin to
income and a policy decision will therefore have to be taken in deciding whether or
not to pool this asset with all other income in accordance with the proposed
formula.?®" While very few debtors will probably be affected by this legislation, it is
nonetheless important to formulate a policy in respect of this category of legislated
property and the inclusion, exclusion or exemption thereof from the insolvent estate

must be governed primarily by the Insolvency Act.

2863 of 2001.

2193 33,

Z0\ars (2008) at 193.

Bl5ee para 9.2.3 above and ch 12 below.
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9.4.8 Exclusions in terms of the Land and Agricultural Development Bank Act®

The Land and Agricultural Development Bank Act (hereafter the Land Bank Act)
grants the Land and Agricultural Development Bank (hereafter the Land Bank)
certain rights to property in insolvent estates in respect of which it has an interest.

This is confirmed by section 90 of the Insolvency Act.

The Land Bank Act regulates certain actions that the Land Bank must take against
its defaulting debtors.?®® Under certain circumstances, and through a prescribed
court procedure, the Land Bank can attach and sell a defaulting debtor’s property
and thereby satisfy the debt owed to it by its debtor. This process circumvents the
ordinary debt collection procedures.?* Further, even if property over which the Land
Bank has an interest is vested in the trustee of an insolvent estate, the Land Bank
can apply to court for an attachment order to sell that property. So the Land Bank
may opt to act in terms of Land Bank Act if it wishes to do so, thereby effectively, it
is submitted, creating a category of excluded property after the property has vested
in the insolvent estate, by “extracting” that property from the insolvent estate of its

defaulting debtor.

The Land Bank Act also prevents the trustee of an insolvent estate from selling a
debtor’s property which is mortgaged by the Land Bank as security for its loan to the
debtor, unless the Land Bank has granted written permission to sell the property, or

if the bank has failed to sell the property within three months after notification from

285

the trustee asking the bank to dispose of that property.

It would appear that the Land Bank Act grants the Land Bank considerable powers in

its position as a creditor in an insolvent estate. The Act effectively has the power to

28215 of 2002 (hereafter LADBA). This Act repealed and replaced the Land Bank Act 13 of 1944. For
a comprehensive discussion of this topic see Kelly-Louw M “Investigating the statutory preferential
rights the Land Bank requires to fulfil its developmental role” (part 1) (2004) SA Merc LJ at 211;
Kelly-Louw M “Investigating the statutory preferential rights the Land Bank requires to fulfil its
developmental role” (part 2) (2004) SA Merc LJ at 378; Kelly-Louw M “The Land Bank’s decision
whether or not to join in the insolvency proceedings” (2004) Speculum Juris at 281 and Kelly-Louw
M “Defending the constitutionality of the Land Bank’s exclusion from the insolvency legislation”
(2005) Speculum Juris at 164.

233ee s 33(2) of LADBA.

2843 33(4) of LADBA.

253ee s 33(11) of LADBA.
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class property as included or excluded property of an insolvent estate. Depending on
the moment at which the Land Bank decides to invoke its rights, it can also have an
adverse effect on the other existing creditors of the insolvent estate by effectively
depleting the insolvent estate of the debtor. This begs the question whether there may
be an extra duty on the trustee of the insolvent estate to assess the possibility of the
Land Bank altering the content of the insolvent estate, and thereby affecting the
benefits of the other creditors. This negates the notion of a concursus creditorum.The
actions of the Land Bank my also result in the possibility that the sequestration of the
debtor may not be to the advantage of creditors, but this may become apparent only
after the sequestration order has been granted, with the consequence that the golden
rule and all encompassing policy of advantage to creditors has effectively been

sidelined.

One is further tempted to compare the rights of the Land Bank as a creditor in the
insolvent estate with the rights of a child or other dependent person living in the home
of the debtor whose estate has been sequestrated. In a sense a dependant can be
compared to a creditor of the insolvent debtor. In fact, a parent has a legal duty to
support his dependants. If the Land Bank can “extract” property from the insolvent
estate, why cant a child extract “a right to a home” or a right to a sum of money from
the insolvent estate of a parent. Are the rights of a child lesser rights than those of a

creditor? This question will be considered further in chapters 11 and 12.

9.4.9 Contingent interests of a fideicommissary heir

It has previously been mentioned that “property”, as defined by the Act, bears a wide
meaning®®® in that it includes movable orimmovable property wherever situated within
the Republic of South Africa, including contingent interests in property other then the
contingent interests of a fideicommissary heir or legatee.?®” The term “contingent
interest” is used to distinguish it from a “vested interest’. The contingent interest is
something that may mature into a vested interest on the happening of an event. It

must, however, be such that the happening of the event, on its own, gives the vested

28\Meyer v Transvaalse Lewendehawe KoGperasie Bpk 1982 (4) SA 746 (A) at 767.
873 2 Insolvency Act 24 of 1936.
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interest. 28 Thus, although the contingent interests of a fideicommissary heir do not
form part of the assets of the insolvent estate, once all the investitive facts that are
necessary to perfect such an interest have occurred, the interest becomes property
which vests in the trustee. An interest that is contingent at the commencement of the

insolvency can therefore ripen during the administration of the insolvent estate into a

vested interest that will be included in such estate.?®

It is clear that this property must then be considered as excluded property falling within

the policy that property belonging to third parties cannot form part of an insolvent estate.

9.4.10 Assets acquired with monies received by the insolvent

A consequence of the provisions mentioned above which provide for the exclusion or
exemption of property from the insolvent estate is that it is possible for an insolvent to
acquire an estate that he holds with a title adverse to the trustee of his insolvent

estate.?*® Thus, prior to his rehabilitation, an insolvent can acquire an estate separate

291

from that of his insolvent estate” which, in turn, can be sequestrated or

surrendered.?? In this respect the following was said in Miller v Janks:**®

... where an insolvent engages himself in an occupation for the support of himself and
his dependants, he brings into existence a new proprietary entity which is an estate
distinct from that already sequestrated; it is none the less an estate because at one
time it has only assets, at another time only liabilities and at another time both assets
and liabilities.

This separate estate may, for example, be established by such specific provisions

t294

as those of the Long-term Insurance Act™" which protect, to a maximum of R50 000,

assets acquired with the proceeds of certain policies. Also assets acquired by the
insolvent with other monies protected by legislation will form part of the insolvent’s
separate estate and do not vest in the trustee of the insolvent estate. Smith points

out that it would be absurd to allow the insolvent to retain, against his trustee,

285tern and Ruskin v Appleson 1951 (3) SA 800 (W) at 805; Wasserman v Sackstein 1980 (2) SA 536 (O).
29\ars (1988) at 197; Smith CH Law of insolvency at 96 and Meskin at 5.1.

2OMiller v Janks 1944 TPD 127.

B1'Ex Parte Fowler 1937 TPD 353 at 358; Marais v Marais 1923 WLD 37; Smith CH Law of
insolvency at 100

22Ey parte Foxcroft 1923 OPD 234.

2931944 TPD 127 at 132.

2%3ee s 63 Long-term Insurance Act 52 of 1998.
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monies recoverable by him, but that he is precluded from purchasing land therewith

or investing such monies in any other manner.?*

There is uncertainty regarding property purchased by the insolvent with his
earnings.?® Until the Master has made an assessment regarding such part of the
insolvent’s earnings that are unnecessary for the support of the insolvent and his
dependants, such earnings vest in the insolvent. If the Master does make an

assessment, such assessed earnings then vest in the trustee.?*’

This issue brings one back to the policy that must be decided upon and formulated in
respect of the idea of giving the debtor a fresh start when he is rehabilitated. It has
been expressed elsewhere that the policy on exclusions and exemptions is inextricably
linked to a policy on rehabilitation, and this policy must include the idea of allowing a
debtor a fresh start, which can be achieved only by utilising excluded and exempt
assets. Therefore, itis important to attain absolute clarity on a policy for exemption law
so that the policy on rehabilitation will fall into place next to it and will consequently be
functional as legislation. Once it has been decided what property must be included in
the insolvent estate and what must be excluded or exempted from it, the content of the
insolvent estate will be certain and the property included therein will be there for the
benefit of the creditors. However, excluded and exempt property will belong to the
debtor, and itis only logical that anything acquired by means of that property that does
not belong to the insolvent estate must likewise be excluded from that estate. To hold
otherwise will be interfering with the rights of third parties who may have an interestin

that separate new estate.

9.5 Conclusion

To establish and maintain a workable and worthwhile policy on excluded and
exempt property in insolvent estates, it is submitted that the strict and unbending
policy on advantage to creditors will require some adjustment. But the proposals of

the South African Law Commission apparently will not entertain this idea. In this

255 mith CH Law of insolvency at 99.
265 mith CH Law of insolvency at 99.
2975 23(5) and (9) Insolvency Act 24 of 1936.
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respect Roestoff*® says that:

In die algemeen kan gekonstateer word dat die voorstelle van die regskommissie in
verband met uitgeslote bates redelik konserwatief vanuit die oogpunt van die
skuldenaar is en hom bloot in staat stel om 'n basisese minimum lewensstandaard te
handhaaf.*** Die voorstel dat 'n voertuig as primére middel van vervoer van die
insolvente boedel uitgesluit word, is deur die meerderheid skuldeisers verwerp.>®°
Verder is ook nie aan die moontlikheid om vir 'n uitsluiting met betrekking tot die
woonhuis van die skuldenaar voorsiening te maak, oorweging geskenk nie. In die
algemeen is die verslag van die regskommissie met betrekking tot uitgeslote bates
myns insiens 'n weerspieéling van die pro-skuldeiser-benadering van die Suid-
Afrikaanse gemeenskap.

The South African Insolvency Act provides for excluded and exempt property in
insolvent estates. This is supplemented by other legislation that also extends to
insolvency law. The South African system recognises various categories of excluded
and exempt property also found in other jurisdictions, but the South African system
seems devoid of consistency of policy on exemption law, and there appears to be no
desire to rectify the situation.*®’ The legislature and other stakeholders have failed to
formulate a progressive exemption policy. This is a consequence of South African
insolvency law policy being unevenly balanced to favour the creditors, particularly
secured creditors. Advantage to creditors is the golden rule in South African insolvency
law and is the primary reason for this. In practice, if advantage to creditors in an
insolvency application is not shown, a court will refuse to grant the sequestration order
applied for. So “poor debtors” are at a disadvantage because they cannot shed their
debt burden.

Exemption policy must commence by first identifying excluded property, which is
beyond the creditors’ reach, as well as property included in the insolvent estate that
may be available for exemption purposes. Policy in this field must then develop

around policy issues relating to the rationale behind collective debt collection. The

2BRoestoff Thesis at 370 — generally one can accept that the proposals of the [South African] law
commission regarding exempt assets are viewed rather conservatively from the debtor’s point of view,
allowing him to maintain only a basic minimum standard of living. (Cfthe explanatory Memorandum at
61). The proposed exemption of a motor vehicle as a primary method of transport was rejected by the
majority of creditors. (Cfthe explanatory Memorandum at 61 and further). Further, no consideration was
given to a provision for the exclusion of a dwelling of the debtor. Generally, the report of the law
commission regarding excluded assets is a reflection of the pro-creditor approach of the South African
community (author’s translation).

29Ccf memorandum 61.

30¢cf memorandum 61 ev.

30'See ch 12 below and the proposals in ch 13 below.
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overly strict policy of advantage to creditors hamstrings the formulation of a
progressive exemption policy. Furthermore, different legislation from other fields of
law that overlap with insolvency has affected existing exemption policy by failing to
consider the impact that such legislation has on insolvency law policy that is already
in place.>*

A problem in South African insolvency legislation is the definition of “property”.** It
defines the content of the estate and the meaning of property, in the broadest of
terms, but excluded property is not identified as part of the definition. Consequently,
lack of clarity prevails regarding the whole specter of property in insolvent estates.
This results in litigation, which, if unsuccessful, may shrink the estate in place of

swelling it.

Because the South African Insolvency Act and other legislation do not expressly
distinguish between excluded and exempt property, the courts have had to rule on
this question in the past, and will do so in future, if required. So, for example, the
problems surrounding the income of the debtor and the status of assets acquired
with it has not yet been properly resolved. The many other problem areas in this
respect have been identified and analysed in this chapter. But this illustrates the
importance of finding clarity on the assets of the estate and the exemption law in
future legislation. To achieve this aim, however, a progressive and consistent policy
in step with the spirit of the Constitution must be formulated as a coat hanger for
exemption legislation. Further suggestions concerning this topic will be proposed in

chapters 12 and 13.

3025¢e, eg, Long-term Insurance Act 52 of 1998 s 63.
303566 s 2 of the Act.
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Chapter 10: The effect of sequestration on the property of

the spouse of the insolvent

10.1 Introduction

When the estate of a spouse (or spouses) is sequestrated in South Africa, the
property of the other spouse(s), without exception, is affected.” Whether parties
are married out of community of property or in community of property,
sequestration of the estate of one spouse will affect the property in the estate of
the other spouse as well. The effect of insolvency on both these marital regimes
and on the property of all the parties involved, and the problems that have arisen
regarding assets in both the solvent and insolvent estates of “married” individuals

in South African law will be considered in this chapter.

Where parties are married out of community and the estate of one of the spouses
is sequestrated, the property of the “spouse” of that person is also affected
because section 21 of the Insolvency Act provides that an additional effect of the
sequestration of a person who is married to a spouse whose estate has not been
sequestrated? is to vest the solvent spouse’s property in the trustee of the insolvent
spouse’s estate.’ So assets that ostensibly belong to a spouse may end up as
property belonging to the insolvent estate of the insolvent spouse. In fact, the
Insolvency Act and other legislation is geared towards achieving this result in its
attempt to collect the maximum assets for the insolvent estate, thereby enforcing
the insolvency law policy of advantage to creditors. The potential therefore exists
that property ostensibly belonging to the solvent spouse may swell the insolvent
estate for the benefit of the creditors of the insolvent spouse. Aspects of this policy
of attacking the property of the solvent spouse have however been challenged,
successfully and unsuccessfully, on many fronts, thereby creating several problem
areas in respect of assets in the insolvent estates of individuals. So, although

section 21 primarily regulates the position of the solvent spouse, for the purpose

'Unless otherwise mentioned, for the sake of convenience it will be assumed in this chapter that the
husband is the insolvent spouse and the wife the solvent spouse.

’Hereafter referred to as the “solvent spouse”.

35 21(1).
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of this thesis it is considered a problem area in respect of assets in insolvent
estates of individuals, because it directly affects either the swelling or the depletion

of a spouse’s insolvent estate. Section 21 therefore requires scrupulous analysis.

However, the first important distinction in South African law that must be made
when considering the effect of sequestration on an insolvent’s spouse is the
marital system into which the spouses have entered. If it is a marriage in
community of property, there is, in principle, only one joint estate that is already
under sequestration. Thus, in the case of the sequestration of a joint estate, both
spouses acquire the status of an insolvent and section 21 cannot apply since that
section relates only to solvent spouses. Where the marriage is one that is out of
community of property, one is essentially dealing with two separate estates and
in the event of the insolvency of one of the spouses, section 21 of the Insolvency
Act will apply to the solvent spouse.* However, as will be discussed below,’ section
21 is not applicable only to spouses who have formally entered into a marriage,
but also to various other categories of “spouses” living together as “husband and
wife”. A consequence of the provisions of section 21 is that it vests the assets of
the solvent spouse firmly within the hands of the trustee of the insolvent spouse
where, depending on the circumstances, they may or may not remain. This vesting
results in a transfer of the dominium of the property, albeit temporarily, to the
trustee.® Thus, assets that ostensibly belong to the solvent spouse may be claimed
by the trustee (or provisional trustee)’ of the insolvent spouse for distribution
among his creditors, thereby treating such assets as part of the insolvent estate.
With the solvent spouse’s assets being potential assets of the insolvent estate of

another individual, it is therefore necessary, within the context of this thesis, to

*Acar v Pierce 1986 (2) SA 827 (W). In marriages in community of property there is in fact only one
estate, therefore s 21 of the Insolvency Act cannot apply. S 21 will also not apply in a marriage in
community of property in respect of property of the wife which has been excluded from the joint
estate, because the wife is also an insolvent; see in this respect De Wet NO v Jurgens 1970 (3) SA
38 (AD) at 48; Badenhorst v Bekker NO en Andere 1994 (2) SA 155 (N) at 160-161; Du Plessis v
Pienaar NO & Others 2003 (1) SA 671 (SCA) and Meskin PM Insolvency law and its operation in
winding-up Service Issue 17 (of 2001) (1990) 5.30.1 (hereafter Meskin); Bertelsmann E, Evans
RG,Harris A, Kelly-Louw M, Loubser A, Roestoff M, Smith A, Stander L and Steyn L Mars The law
of insolvency in South Africa (ed C Nagel) (2008) at 207 and further (hereafter Mars (2008)).
°See para 10.1.4 below.

®De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A); Harksen v Lane NO and Others 1998
(1) SA 300 (CC).

S 2 of the Insolvency Act — definition of “trustee”.
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consider the consequences of sequestration on the assets of the solvent spouse
where parties are married out of community of property or simply living together
as man and wife. Thereafter, the situation that pertains to persons who are married
in community of property will be considered. Both these marital systems provide

for problem areas in respect of the property of the insolvent estates in question.

10.1.2 Marriages out of community of property

Before the amendment of the Insolvency Act 32 of 1916 by the Amendment Act
of 1926,% debtors often attempted to avoid payment of their debts by transferring
their assets to a spouse, thereby defrauding their creditors and benefiting
themselves. In marriages out of community of property, or in cases where two
people were merely living together as man and wife, transferring assets in the face
of insolvency by means of simulated transactions could be tempting. Proof of
simulation then rested on the trustee. This was a heavy onus, because proprietary
rights of assets of spouses are normally matters falling within their particular
personal knowledge.’ In the past then it was sometimes impossible for the trustee
to separate the property of one spouse from that of the other. In Maudsley’s

Trustees v Maudsley'® Greenberg JP described the problem as follows:

One knows that before the amendment of the law in 1926, it was common practice
for traders (and perhaps others) to seek to avoid payment of their debts by putting
property in their wives’ names; on insolvency the burden rested on the trustee to
attack the wife’s title.

Section 21 ended this practice and simultaneously altered the common law.
Section 21 burdens the solvent spouse with the onus of showing that the property

belonged to her."

®No 29 of 1926.

°Smith CH The law of insolvency (3™ ed) (1988) at 108 (hereafter Smith The law of insolvency); See
generally De la Rey EM Mars The law of insolvency in South Africa (8" ed) (1988) at 165 and further
(hereafter Mars (1988); Meskin at 5.30 and further (hereafter Meskin); Mars (2008) at 207 and further.
191940 TPD 399 at 404.

""De Weten Van Wyk De Wet en Yeats Die Suid-Afrikaanse kontraktereg en handelsreg (4" ed) (1978)
at 455; Smith CH The Law of insolvency at 108; Joubert “Skenkings tussen man en vrou, simulasie en
artikel 21 van die Insolvensiewet 24 van 1936” (1992) TSAR at 345; Joubert N “Artikel 21 van die
Insolvensiewet: Tyd vir 'n nuwe benadering?” (1992) TSAR at 699; Coetzer v Coetzer 1975 (3) SA 931
(EC); Snyman v Rheeder 1989 (4) SA 496 (T); De Villiers v Delta Cables 1992 (1) SA 9 (A).
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But this section of the Act has received severe criticism. Section 21 has been

described as a drastic provision,'?

and it appeared to infringe one or more
provisions of the Constitution of the Republic of South Africa."”® The nature of the
vesting of the separate property of the solvent spouse in the trustee is problematic,
and section 21 also creates a conflict of interest between the separate creditors
of the insolvent and solvent spouses. This is founded on the premise that the
interests of the insolvent estate and its creditors should take precedence over

those of the solvent spouse and his or her creditors.

In analysing problem areas relating to section 21, it is worth mentioning that the South
African Law Commission has had as one of its projects the review of the law of
insolvency in South Africa.™ Itis submitted that section 21 of the Insolvency Act is one
of the sections that perhaps best illustrates the need for this project. The following
commentary by Voet in respect of a similar provision in South African common law is
clear evidence that the law of insolvency has become somewhat antiquated:'

But today such presumptions of base gain fall away, since in case of doubt

everyone is believed to be honest until the contrary has been proved. For that

reason it is no longer necessary to presume that what a wife holds has come to

her from the generosity of her husband, but rather is a donation to be proved,
especially if the wife is a public trader.

10.1.3 The application of section 21: Vesting of solvent spouse’s property

in the Master or Trustee

When the estate of one of two spouses married out of community of property is
sequestrated, an additional effect thereof is to vest in the Master and, upon the
appointment of a trustee, to vest in him all the property of the spouse whose estate has

not been sequestrated as if it were property of the sequestrated estate.'® While such

2South African Law Commission Working Paper 41: Project 63 Review of the law of insolvency
“Voidable dispositions an dispositions that may be set aside and the effect of sequestration on the
spouse of the insolvent” (1991) (hereafter Working Paper 41).

Act 108 of 1996. In Harksen v Lane NO and Others 1998 (1) SA 300 (CC) the Constitutional Court
however ruled that s 21, on the facts before the court, did not infringe the provisions of the Constitution.
This judgment, and a criticism thereof, follows below in this chapter and in ch 11, 12 and 13.

“South African Law Commission Project63: Review ofthe law of insolvency reportvol 1Explanatory
Memorandum and vol 2 Draft Bill (2000) (hereafter the Explanatory Memorandum and the Draft Bill).
°24.1.16 Gane’s translation as quoted in the South African Law Commission Working Paper at41.
'3 21 (1) Act 24 of 1936; see also Ailola DA “Section 21 The rights of the separate creditors of a solvent
spouse — understanding Section 21 is the Key” (1993) Journal for Judicial Science at 143.
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property is so vested, the solvent spouse is effectively precluded from dealing with it. So,
for example, immovable property cannot be mortgaged by the solvent spouse."” As
already mentioned, section 21 of the Act can only apply to spouses married out of
community of property.'® In respect of marriages in community of property, there is only

one estate, the joint estate, and section 21 will therefore not apply.'

Section 21 brings about a temporary transfer of dominium of the solvent spouse’s
property to the trustee,?® and as will be shown below, it also is considered to result in
the institution of a concursus creditorum?® in respect of her creditors vis-a-vis that
property. Therefore, although the contractual capacity of the solvent spouse is not
affected by the vesting, juristic acts by such spouse regarding that property will be a
nullity.?? The property of the solvent spouse does not, however, as a result of the
vesting, become the property of the insolvent within the meaning of sections 20(1)(c)
and 20(2)(a) of the Insolvency Act.” A judgment creditor of the solvent spouse may
therefore proceed with a sale in execution of the solvent spouse’s property, it would
appear, if he has the consent of the trustee to do so0.?* In Stand 382 Saxonwold CC
v Kruger NO? the court did not give judgment on the question of whether the sale
could properly proceed in the absence of the trustee’s consent. If, however, it is
accepted that a concursus creditorum is instituted in respect of the solvent spouse’s
creditors and property, this would prevent the judgment creditor from executing if the

trustee fails to grant a consent to do so.%

"See, eg Acton NO v Reek NO and Others 1996 (3) SA 640 (T) where it was held that the mortgage was
a nullity, thus making an application to court for the cancellation thereof was unnecessary in terms of s 56
of the Deeds Registries Act 47 of 1937. See also De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A).
8See paras 10.1 and 10.1.2 above.

“See Badenhorst v Bekker No en Andere 1994 (2) SA 155 (N); Nagel CJ and Boraine A
“Badenhorst v Bekker No en Andere (Ongerapporteerde Saaknr 3259/92 (N)) Gevolge van
sekwestrasie van gemeenskaplike boedel op testamentére uitgeslote bates” (1993) De Jure at457;
Lee and Honoré Family, things and succession (2™ ed) (1983) at 74; Sonnekus “Insolvensie by
huwelike in gemeenskap van goed” (1986) TSAR at 92; Van der Vyver en Joubert Persone- en
familiereg (3™ ed) (1991) at 539; for the possibility of an opposing view see Hahlo The South African
law of husband and wife (5™ ed) (1985) at 166; Van Aswegen “Die insolvente gade en die wet op
huweliksgoedere 88 van 1984” (1986) De Rebus at 273.

see De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A) at 15-16 and Harksen v Lane NO
and Others 1998 (1) SA 300 (CC) at 317-318.

?'See De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A) at 13-14.

%pe Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A) at 13-14.

#Stand 382 Saxonwold CC v Kruger NO 1990 (4) SA 317 (T) at 321-322.

24Stand 382 Saxonwold CC v Kruger NO 1990 (4) SA 317 (T) at 323.

251990 (4) SA 317 (T).

®This requirement of the trustee’s consent was confirmed in De Villiers NO v Delta Cables (Pty) Ltd 1992
(1) SA 9 (A), which is discussed below in this paragraph. W hether or nota concursus creditorum is in fact
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When considering the nature of the vesting of the solvent spouse’s property in the
trustee, the question arises whether the trustee becomes the owner thereof. The
Appellate Division, in an obiter decision in De Villiers NO v Delta Cables (Pty) Ltd*’
ruled that ownership did pass. Before considering the ruling of Van Heerden JA
in this regard, it is necessary to look at the provisions of section 21(5) of the

Insolvency Act as well as earlier case law. Section 21(5) provides as follows:

Subject to any order made under sub-section (4) any property of the solvent spouse
realised by the trustee shall bear a proportionate share of the costs of the
sequestration as if it were property of the insolvent estate but the separate creditors
for value of the solvent spouse having claims which could have been proved against
the estate of that spouse if it had been the estate under sequestration, shall be
entitled to prove their claims against the estate of the insolvent spouse in the same
manner and, except as in this Act is otherwise provided, shall have the same rights
and remedies and be subject to the same obligations as if they were creditors of the
insolvent estate; and the creditors who have so proved claims shall be entitled to
share in the proceeds of the property so realised according to their legal priorities
inter se and in priority to the separate creditors of the insolvent estate, but shall not
be entitled to share in the separate assets of the insolvent estate.

In Kilburn v Estate Kilburn®® Wessels ACJ said the following in this respect:

Now the Insolvency Act provides that when one spouse becomes insolvent, the
estates of both spouses vest in the Master, and then in the trustee when appointed,
but there is a proviso that the trustee must release such property of the solvent
spouse as is shown to have been acquired during the marriage with the insolvent
by a title valid as against the creditors of the insolvent spouse. In other words if
property has been acquired by the spouse who is not insolvent by means of her own
money or from a source other than her husband, then she holds it by title valid as
against the creditors of her insolvent husband. But if she obtains it from him during
marriage as a donation, or if the insolvent gives money to his wife to buy property
and have it registered in her name, or if she buys property with money provided by
the husband ostensibly for herself but in reality for her husband’s estate or even for
the benefit of both the spouses, then it is his property and forms part of his estate;
and the property, though registered in her name, is not acquired by the non-
insolvent spouse by a title valid as against the creditors of the insolvent.

Regarding this passage, Tindal JA in Estate Phillips v Commissioner for Inland

Revenue® said the following:

In that case immovable property bought during the marriage between Kilburn and
his wife was bought with his money and registered in her name. On his insolvency
his wife’'s estate as well as his own vested in his Trustee. She applied for the

instituted, and the consequences thereof if it is so instituted, is debated in this paragraph.
271992 (1) SA 9 (A).

%1931 AD 501 at 507-8.

291942 AD 35 at 45-46.
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release of the property under proviso (a)(iii) on the ground that she had acquired the
property during the marriage by a title valid against creditors of her husband. The
Court decided that she had not acquired the property by a title valid against the
creditors of the insolvent. But in the judgment there is a passage (at 508) which,
superficially considered, seems to support the view that the Court there held that
notwithstanding the registration of the property in Mrs Kilburn’s name, the husband
was in law the owner. A careful perusal of the reasons shows however, that that is
not the correct interpretation of the judgment. The actual decision was that under
the insolvency law, Mrs Kilburn could not retain the property against her husband’s
creditors; the question whether the ownership in the property vested in him was not
decided nor did it arise for decision.

Stand 382 Saxonwold CC v Kruger NO* held that dominium over such property
does not pass to the trustee. It was submitted in that case that ownership of
immovable property of the solvent spouse had passed to the insolvent estate and
that it should be dealt with in accordance with section 20 of the Insolvency Act.

This submission was dismissed as follows by Justice Kirk-Cohen:*'

By no stretch of the imagination does s 20(1)(c) include the property of the
insolvent’s spouse to whom he is married out of community of property. Her
property is dealt with in terms of the provisions of section 21...

Referring to the submission that the property of the solvent spouse must be
regarded as part of the property of the insolvent estate the judge quoted the

following from Estate Phillips:*

Having regard to our system of registration of immovable property, in the absence
of fraud the proposition that the dominium in [immovable property registered in the
name of one person may be owned by another is] “startling”.

Kirk-Cohen J ruled that the solvent spouse did not lose her rights of ownership. In
view of the system of registration of immovable property, the legislature would

expressly have stated that ownership passes to the trustee if this were its intention.

Van Heerden JA, however, took an apposing view on this matter in De Villiers NO
v Delta Cables (Pty) Ltd.* What follows is a brief summary of the relevant facts.

Mr and Mrs Matthews (M), married out of community of property, entered into a

301990 (4) SA 317 (T) at 323.
%At 321 |-J and 323 D.

%At 322.

%1992 (1) SA 9 (A ).
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contract of suretyship with Delta Cables (the respondent). Hereby they bound
themselves as sureties for the debts which VH Cables owed to Delta Cables. Mrs
M also signed a power of attorney, the terms of which granted authority for the
passing of a mortgage bond in favour of Delta Cables by VH Cables over property
that was to be acquired at a future date. The property was duly acquired and the
bond was registered over the property in terms of the above power of attorney.
However, registration thereof occurred approximately three months after the final
sequestration of the estate of Mrs M’s spouse. Judgment was later taken against
Mrs M by Delta Cables on grounds of the above-mentioned contract of suretyship.
In the execution of this judgment the aforementioned property over which the
mortgage bond was registered was sold in execution. Until briefly before the sale
in execution the trustee of Mr M’s estate was unaware of the registration of the
aforementioned mortgage bond, or that judgment had been granted against Mrs
M.* After becoming aware of this, it was agreed that the net income from the sale
in execution, minus the amount to be paid to the first bond holder, would be carried
over to the trustee. After this amount had been carried over to the trustee, Delta
Cables, inits capacity as a secured creditor, instituted a claim against the insolvent
estate. This claim was based on the aforementioned judgment against Mrs M. The
trustee refused to treat Delta Cables as a secured creditor and in the court a quo
applied for an order declaring Delta Cables a concurrent creditor. The trustee
argued that Delta Cables was not a secured creditor because the bond on which
it based its claim could not legally be registered after the sequestration of Mr M’s
estate without the trustee’s consent. This argument was rejected by the court a
quo which stated that the trustee would be obliged to consent to the registration
of the bond, despite the provisions of section 21 of the Insolvency Act. The trustee,
it was ruled, was bound by the power of attorney which was granted prior to

sequestration.

Delta Cables argued that in terms of section 21, ownership of the solvent spouse’s
assets did not pass to the trustee. It based its argument on the fact that civil

proceedings by, or against, a solvent spouse were not interrupted, that execution

%This type of problem has probably now been alleviated by the amendment of s 17 of the act by the
Insolvency Amendment Act 89 of 1989.
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of judgment against such spouse could still proceed and the fact that such

spouse’s capacity to act was not limited by section 23(2) of the Insolvency Act.

Van Heerden JA rejected this argument by pointing out that a clear distinction had to
be made between assets that fell within the ambit of section 21, and those that fell
outside it. Only those assets acquired prior to sequestration of the insolvent estate
were subject to the provisions of section 21. Assets acquired after sequestration and
assets released by the trustee fell outside the limitations imposed by section 21. The
aforementioned circumstances on which Delta Cables based its argument that
ownership had not passed, he found, regulated only the spouses’ capacity in respect
of assets that were not in terms of section 21 subject to the control of the trustee.*
None of these circumstances, the court said, tended to militate against a construction

that dominium in the assets of the solvent spouse vested in the trustee.

Section 21 simply provided that the assets of the solvent spouse vested in the
Master and, upon his appointment, in the trustee “as if it were property of the
sequestrated estate, and to empower the Master or the trustee to deal with such
property accordingly”.*® The ruling in Stand 382 Saxonwold CC v Kruger NO*" to
the effect that the legislature would expressly have provided for the passing of
ownership to the trustee if this had been its intention is countered by Van Heerden
JA by pointing out that also in respect of the assets of the insolvent no express
provision is made in section 20 for the passing of ownership to the trustee, but
despite this, it is generally accepted that the assets of the insolvent pass in

ownership to the trustee.®®

*At 15 C. A problem with this ruling by the court is that prior to the application for the release of such
assets, the solvent spouse’s property which factually does belong to her, butis released only (much later
perhaps) after successfully applying for the release thereof, is in limbo during this period prior to release.
It may even be lost to her if she is ignorant, or slow in the application for the release thereof.

%see s 21(1).

371990 (4) SA 317 (T) at 323.

BAt 15 G-H; Van der Merwe Sakereg (2" ed) 1989 states that the Master automatically becomes
the owner of the insolvent estate without the requirements of delivery or registration. He refers to
this as a statutory method of derivative acquisition of ownership. In this context, however, Smith CH
Law ofinsolvency on page 81 says thatit does not necessarily follow from the fact that the insolvent
is divested of his estate, that he is deprived of all his rights thereto. On the contrary, Smith says, he
retains a vital reversionary interest in his insolvent estate.
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But whether this is “generally accepted” is debatable.* Although this may have been
the intention of the legislature, the reference in the Saxonwold case to the method of
registration of transfer of immovable property places a question mark on this
argument. Although section 20 does state that the property of the insolvent vests in
the trustee upon his appointment, no reference is made to the passing of ownership
of such property or the manner in which the trustee may deal with such property. It
may be argued that the manner in which the trustee must deal with the property of the
solvent estate is regulated elsewhere in the act.*° It could rather be argued that it is
“generally accepted” that the trustee must deal with the property of the insolvent in
accordance with the wishes of and to the advantage of the creditors.

The terms “dominium”, “ownership” or “vest” are not defined in section 2 of the Act.
However, the trustee of an insolvent estate is clearly not in the same position as

that of a common law owner of property.*'

In this respect Joubert* points out that Justice Van Heerden in the Delta Cables case
concluded that in terms of sections 20 and 21 ownership passes, but he failed to inquire
whether the passing of ownership is genuinely necessary to achieve the purpose of
these respective sections of the Act. Even with respect to the “vesting” of the insolvent’s
assets in the trustee, he says, it is unnecessary for the ownership thereof to pass to the

trustee. In order to fulfil his functions, Joubert correctly states that only the control and

*¥tis clear that s 21 has a more limited purpose than that of s 20. It may therefore unnecessary to
ascribe to s 21 the interpretation that ownership passes to the trustee. This interpretation would also
be detrimental to the creditors of the solvent spouse; See also Davids LC “The property of the
solvent spouse in the hands of the trustee” (1994) Juta’s Business Law at 119, who is of the opinion
that the property of the solvent spouse does not become the insolvent’s estate property.

40gee, eg, ss 40-53 and 69; See also Van Zyl FJ “Die subjek van 'n bestorwe boedel: Meester of
eksekuteur” (1989) THRHR at 184 who discusses the question of who or what the subject or “owner” of
a deceased estate is. He considers the questions of whether the deceased estate vests in the Master
or the executor. Van Zyl supports the opinion of Jacobs JP in Celliers v Kuhn 1975 (3) SA 881 (NC) that
the notion that the Master and thereafter the executor becomes owner of the estate, was wholly
unacceptable to him. It should however be pointed out that while the Insolvency Act of 1936 expressly
refers to the “vesting” of the estate in the Master, the Administration of Estates Act 66 of 1965 and its
predecessors contains no such references. In this context also Stander says that the insolvent estate is
administered by the trustee, but, “... hy doen dit egter volgens die aanwysings of besluite van die
concursus creditorum”. See Stander L Die invioed van sekwestrasie op onuitgevoerde kontrakte LLD
Thesis, Potchefstroom (1994) at 26 (hereafter Stander Thesis).

“'For the possible meanings that may be attributed to the terms ownership and property, see chs
7 and 11 of this thesis.

“2Artikel 21 van die Insolvensiewet: ‘Tyd vir 'n nuwe benadering?”” (1992) TSAR at 705.
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the ius disponendi in respect of the insolvent’s assets is required by the trustee. His
argument is supported by referring to company liquidations in respect of which it is

accepted that ownership of the company assets does not pass to the trustee.*

This question now, however, appears to have been put to rest by a decision of the
Constitutional Court,** which accepted the decision in Delta Cables regarding the

passing of ownership to the trustee.

10.1.4 The term “spouse”

Section 21 defines “spouse” as a wife or husband by virtue of a marriage of any
law or custom, as well as a woman living with a man as his wife or a man living

with a woman as her husband, although not married to each other.*

In Chaplin v Gregory (or Wyld),* after considering subsection 21(1) read together
with subsection 21(13), the court found that it was not empowered to grant an
order vesting in the trustee of an insolvent man the property of a woman with
whom he had been living as her husband where such man in fact had a legal wife
from whom he was either not living apart or living apart though not under an order
of judicial separation.*” This prompted Cathrine Smith to comment that where a
single man lives with a woman as her husband, although not married to her, and

his estate is sequestrated, her estate automatically vests in his trustee. But if a

“See also s 361 of the Companies Act 61 of 1973. Stander Thesis above on page 31 and further, says
that the trustee is not merely an agent of the creditors. In Gilbert v Bekker and another 1984 (3) SA 774
(W), she says, the trustee was regarded as merely the holder of an office and could be regarded as a
statutory officer. Stander sees the trustee as a statutory officer in a fiduciary position, but at the same time
points out that the trustee is in fact regarded as an owner in South African insolvency law, although she
is of the opinion that this situation finds no support in the Roman and Roman Dutch law. Stander’s
opinion however appears to be that merely control and not ownership of the insolvent estate passes to
the trustee (or Master), and she says on page 42 that “Die kurator [of Meester] besluit oor die
vervreemding-, beheer-, beswaring-, vindikasie- en beskikkingsbevoegdheid slegs vir doeleiendes van
die sekwestrasie-proses volgens die Wet”.
“See the Harksen case in para 10.1 above.
453 21(13). In considering this section the courtin Chaplin v Gregory (or Wyld) was prompted to say
the following:
By introducing this subsection the Legislature quite obviously intended to bring into the net those persons
who while not legally married were occupying the de facto position of husband and wife. The method by
which this was done was, to say the least, a clumsy one.
461950 (3) SA 555 (C) at 565.
4TAt 566; It should be noted that it is no longer competent for a court to grant an order for judicial
separation — s 14 of the Divorce Act 70 of 1979.

-324-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

legally married man chooses to live with another woman, her estate on insolvency
does not vest in his trustee. This, Smith says, seems like placing a premium on

adultery as contrasted with concubinage.*®

It is debatable whether this approach is correct. Although section 21(1) refers to
“one of two spouses”, section 21(13) broadly defines what is meant by the word
“spouse”, but it does not, in doing so, exclude one set of “spouses” if another set
also exists.*® As long as the “spouses” who are not married lawfully or according
to any law or custom are living together as husband and wife at the date of
sequestration, and if the spouses are lawfully married, but living apart by reason
other than any decree of judicial separation, there appears to be no limit on the
number of “spouses” to which section 21 may apply. Meskin, it is submitted,
correctly points out that in view of the purpose of these provisions it is

inconceivable that the legislature intended that the provision be limited.*

Section 21(1) read with section 21(13) does not extend to include a “previous”
spouse. Thus, where a widow’s marriage is terminated by the death of her
husband, whose deceased estate is subsequently declared insolvent, these
subsections do not apply.®’ In Janit v Van den Heever and Another NNO (No1)*>*
the court also ruled that a solvent ex spouse whose marriage was terminated by
divorce prior to the date of sequestration of the insolvent’s estate is excluded from
the ambit of section 21(13). The court pointed out that section 21(13)
encapsulated the present tense, and therefore the term “spouse” could not be

extended to include a “previous spouse”.>® The court further concluded that:**

... all of the various permutations for which those sections provide, contemplate an
existing relationship between the solvent and insolvent spouse as at the date of
sequestration of the insolvent spouse’s estate, not a relationship which has
terminated (whether by separation, in the case of an informal relationship, or death
or divorce, in the case of a formal marriage).

“8Smith C “Problem areas in insolvency law” (1989) South African Mercantile LJ at 103.

*“Meskin 5.30.1.1

“Meskin 5.30.1.

*"Janit v Van den Heever and Another NNO (No 1) [2000] 4 All SA 513 (W), 2001 1 SA 731 (W) at 736.
212000] 4 All SA 513 (W), 2001 1 SA 731 (W) at 736.

312000] 4 All SA 513 (W), 2001 1 SA 731 (W) at 736.

4At 736. See also Shrosbree and Others NNO v Van Rooyen NO and Others 2004 (1) SA 226 (SE) 229 H-I.
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This conclusion of the court prompted Meskin®® to question the meaning of the word
“separation” in the case of an “informal relationship”. He submits that it is the intention
of the legislature that the property of the solvent spouse who was living with the
insolvent as his wife before his sequestration (as envisaged by section 21(13))vests
in his trustee notwithstanding that as at such date, they were not so living together,
physically, in the same habitation, (whether fortuitously or by design). Meskin says that
the anomalous situation that would otherwise arise if this were not to be the case is
that the section would apply to a married solvent spouse who was not living with the
insolvent at the date of sequestration, but would not apply, in the same
circumstances, to the unmarried solvent “spouse” envisaged by section 21(13). He
says that such an interpretation would defeat the intention of the section, which,
according to Harksen v Lane No and Others,*® is to collect all the property to which the
estate is entitled. Meskin submits that the “separation” referred to in Janit’'s case must
be one that results in the permanent termination of the “informal relationship”and the
relevant provisions therefore apply to the unmarried “solvent spouse”, notwithstanding
that she is not physically living with the insolvent as at the date of sequestration unless
the reason for such circumstance is that their relationship terminated prior to such
date.®” However, this postulation perhaps creates the further anomalous situation in
the case of a formally married couple who have de facto, but not de iure, terminated
their relationship. Why should the solvent spouse in the latter circumstance, (a), be
subjected to the provisions of section 21, and (b), be treated differently from the
“spouse” in the informal relationship. For the purpose of achieving the vesting of the
assets of the “solvent spouse”, section 21(1) read with section 21(13) is treating all
spouses envisaged by section 21(13) equally, but for the purpose of defining the
meaning of “separation” it is possibly differentiating between different categories of
“solvent spouses”. One can further labour the issue by questioning the meaning of
“‘permanent separation”. Does a day-old permanent separation (as from the date of
sequestration) differ from a year- or a two-year-old permanent separation, and should
there be any form of policing of the bona fides of the permanent separation. This

provides further cause to consider the constitutionality of this section of the Insolvency

*Meskin at 5.30.1.1.
Harksen v Lane NO and Others 1998 (1) SA 300 (CC).
*"Meskin at 5.30.1.1.
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Act. Surely, if at the date of sequestration the legally married spouses are living apart
and have for all intents and purpose terminated their relationship, the solvent spouse
should not be subjected to the provisions of section 21 if individuals are to be equal

before the law and have the right to equal protection and benefit of the law.*®

Another aspect of section 21(13) that attracted attention from a constitutional point
of view is the fact that it applied only to “spouses” of the opposite sex. But the
introduction of the Civil Union Act® on 30 November 2006 impliedly amended the
definition of the term “spouse” in the Insurance Act so as to include persons of the

same sex who have entered into a civil union.

The Civil Union Act was introduced to accord same-sex couples the same family law
rights and obligations, and the same status, benefits and responsibilities accorded to
opposite-sex couples, thereby respecting the constitutional rights of same-sex

% “Civil union” is defined in this Act®' as the voluntary union of two persons

couples.®
who are both 18 or older, which is solemnised and registered by way of either a
marriage or a civil partnership, according to the procedures prescribed in the Act, to
the exclusion, while it lasts, of all others. A “civil union partner” means a spouse in a
marriage or a partner in a civil partnership, as the case may be, concluded in terms of

the Civil Union Act,®® and this Act applies to civil union partners joined in a civil union.®

A consequence of a civil union is that the legal consequences of a marriage in terms
of the Marriage Act®™ apply, with relevant contextual changes, to a civil union.®
Furthermore, a reference to marriage in any other law, including the common law,
includes, with relevant contextual changes, a civil union, and husband, wife or spouse

in any other law, including the common law, includes a civil union partner.®

%83ee s 9 of the Constitution of the Republic of South Africa Act 108 of 1996.
%917 of 2006.

80See the preamble of the Civil Union Act 17 of 2006.

®1See s 1 of Act 17 of 2006.

%2See s 1 of Act 17 of 2006.

®See s 3 of Act 17 of 2006.

6425 of 1961.

®See s 13(1) of Act 17 of 2006.

®see s 13(2)(a)-(b) of Act 17 of 2006.
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For the purpose of section 21(13) of the Insolvency Act, this would mean that a civil
union partner falls within the definition of the word “spouse” and section 21 will now
apply with equal force to such partners. However, if two same-sex partners have not
entered into a civil union, but are merely living together, section 21 will probably not
apply to that relationship. Further, if partners in a civil union separate, but do not
formally terminate the civil partnership, section 21 will probably continue to apply to
that civil partnership. At the same time, however, if such partners should live with
another same-sex partner, but not enter into a civil union with that person, then
section 21 will not apply to that situation, even though they may be living together as
man and wife. The Insolvency Act must therefore be amended to bring all same-sex
relationships within the ambit of section 21 and, consequently, within the terrain

envisaged by the Bill of Rights in the Constitution.®’

10.1.5 Protection of the solvent spouse

In Malcomess’ Estate v De Kock®® it was pointed out that the vesting per se of the
solvent spouse’s estate in the insolvent spouse’s trustee does not stay civil
proceedings against the solvent spouse. However, as long as the assets of the
solvent spouse remain vested in the trustee, his estate cannot be surrendered. This
was seen in Ex Parte Venter®® where an order for the surrender of the applicants
estate was refused and a postponement was granted to enable the applicant to have
his assets released by the trustee in his wife’s estate. Section 21(11) is meant to
alleviate problems relating to the sequestration of the solvent spouse. If an application
is made to the court for the sequestration of the estate of the solvent spouse resulting
from an act of insolvency committed by that spouse since the vesting of her property
in the trustee, the court may postpone the hearing of the application or make such
interim order as may seem just. But the court must be satisfied that the act of
insolvency resulted from such vesting, and if it appears that an application is being
made or will be made for the release of any of his property, or that any of his property

has been released since the making of the sequestration order, and that he is now in

®"Fora comprehensive discussion of the constitutionality of s 21, also within the context of same sex
partners, see ch 11 below.

%1937 EDL 18.

691931 SWA 3.
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a position to discharge his liabilities. However, the vesting of the solvent spouse’s
property in the trustee of the insolvent spouse’s estate, as such, does not prevent the

sequestration of the solvent spouse’s estate.”

Section 21(10) also attempts to limit the prejudice which the solvent spouse may suffer
if he is a trader. This is if the solvent spouse is carrying on business as a trader apart
from the insolvent spouse, and the court is satisfied that he is willing and able to make
arrangements whereby the interest of the insolvent estate in his property, will be
safeguarded without such vesting. Then the court, either when sequestrating the
insolvent spouse’s estate, or at some later stage, may exclude that property or any part
thereof from the operation of the order for a period it thinks fit. This is, however, subject
to the immediate completion of such arrangements. This provision also applies if the
court thinks that he is likely to suffer serious prejudice resulting from such vesting.”* As
indicated in Van Schalkwyk v Die Meester,” under these circumstances the interest of
the insolvent estate must be safeguarded against the alienation of property by the
solvent spouse, malicious damage to, or destruction of, the property, accidental damage
to, or destruction of, the property, fraudulent abandonment of the property by the

insolvent spouse and theft of property by a third party.

A court application by the solvent spouse to claim an asset must be done by way
of notice of motion supported by an affidavit. This must contain full particulars of
the asset claimed, the serious prejudice he allegedly will suffer as well as the
arrangements he will make to safeguard the interests of the insolvent estate.”
Section 21(10) makes provision for the solvent spouse to lay before the trustee,
during the period fixed by the court, evidence in support of his claim to such
property. This is done by means of an affidavit. The trustee must then notify him

in writing whether or not the trustee will release the relevant property.

“Souter NO v Said NO 1957 (3) SA 457 (W) at 458-459 and see Meskin at 5.30.7.

s 21(10).

21975 (2) SA 508 (N) at 510.

Ex Parte Vogt 1936 SWA 39 at 41; In Hawkins v Cohen NO 1994 (4) SA 23 (W) the court ruled
that the act does not specify when the solvent spouse is entitled to apply for the release of property
which has vested in the trustee in terms of s 21(1). An application to the trustee under s 21(2) and
his refusal to release are therefore not prerequisites for an application to court for the release of the
property; see also Ailola “Section 21 The rights of the separate creditors of a solvent spouse —
understanding Section 21 is the Key” (1993) Journal for Judicial Science at 145.

-329-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

Property of the solvent spouse outside the Republic of South Africa does not vest in the

trustee of the solvent spouse’s estate because section 21 has no extra-territorial force.™

10.1.6 Release of solvent spouse’s property

The trustee must release any property of the solvent spouse which is proved to:”

(@) have been her property immediately before her marriage to the insolvent or
before the first day of October 1926;

(b) bhave been acquired by that spouse under a marriage settlement;

(c) have been acquired by that spouse during the marriage with the insolvent by
a title valid as against creditors of the insolvent;

(d) be safeguarded in favour of the spouse in terms of certain insurance
legislation;"® or

(e) have been acquired with any of the aforementioned property or with the

income or proceeds thereof.

In practice application for release should occur by way of a sworn affidavit.”” The
affidavit must contain complete information regarding the nature and origin of the
solvent spouse’s title to the property, and supporting documents such as an
antenuptial contract, vouchers, receipts, paid cheques or other relevant documents
must be attached, as well as affidavits by parties able to confirm the solvent
spouse’s claim. The trustee must apply his mind to the matter when deciding

whether the property in question belongs to the solvent spouse.”

The solvent spouse must prove, on a balance of probabilities, that he is entitled
to the release of the property under one or more of these categories, and he must

prove the valid transaction, being one which may confer a valid title.”

"Viljoen v Venter NO 1981 (2) SA 152 (W) at 154.

s 21(2)(a)-(e).

Previously s 28 of the Insurance Act 27 of 1943 or the Insurance Ordinance 12 of 1927. The
Insurance Act of 1943 has been repealed by the Long-term Insurance Act 52 of 1998, but no
provision has been made for a corresponding amendment of s 21(2)(d) of the Insurance Act. It is
however submitted that reference must now be made to the provisions of Act 52 of 1998.
77AI’[hough application proceedings are envisaged by s 21(4), proceedings by way of action are not
excluded, eg, where facts are disputed as between the trustee and the solvent spouse; see
Rautenbach v Morris: In re Estate Rautenbach 1961 (3) SA 728 (E) 731.

De Villiers v Estate De Villiers 1930 CPD 387 388.

79I\/Iaudsley’s Trustees v Maudsley 1940 TPD 399 at 404; and Beddy NO v Van der Westhuizen
1999 (3) SA 913 (SCA) at 916 917.
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In applying for the release of property by a solvent spouse, the category most
commonly relied on is that of section 21(2)(c), namely that the property has been
acquired by that spouse during the marriage with the insolvent by a title valid as against
creditors of the insolvent. This is usually property which the solvent spouse claims to
have acquired with his own money. A disposition that results in the alienee being
preferred above the creditors of the insolvent, and a disposition which is intended to
defraud creditors cannot confer a valid title under section 21(2)(c).2° A donation between

spouses can confer a valid title under this section and will be discussed below.®’

Under section 21(2)(a) the trustee must release property that the solvent spouse
proves belonged to him immediately before his marriage to the insolvent. Under
this section the method by which the solvent spouse acquired the property prior
to the marriage is irrelevant. For example, if the property was donated to the
solvent spouse by the insolvent spouse prior to the marriage it must be released
to the solvent spouse by the trustee. The trustee is however not prevented from
setting aside such donation as a disposition without value,® or if it is a simulated

donation, he may succeed in setting it aside as a collusive dealing.®

The trustee must release any property vesting in him if the solvent spouse proves
that such property falls into one of the aforementioned categories.®* This obligation

to release such property is imperative and peremptory.

If the spouse fails to satisfy the trustee that she is entitled to the release of any such
property, she may apply to court for an order either for the release of such property
or declaring that she is entitled to the proceeds thereof, if sold. In the event of that

property having been sold, she must apply before distribution of the proceeds, and the

t.85

court may make an order it thinks just.®> As a general rule, the court will allow such

property to be released if it is satisfied that one of the grounds set out in section 21(2)

8°Beddy NO v Van der Westhuizen 1999 (3) SA 913 (SCA) at 916 917; Jooste v De Witt NO 1992
(2) SA 355 (T); Meskin at 50.30.2.

81See para 10.1.9 below.

82Under s 26 of the Insurance Act.

8Under s 31 of the Insurance Act.

8Conrad v Conrad’s Trustee 1930 NLR 100 102.

855 21(4); Coetzer v Coetzer 1975 (3) SA 931 (E); Foot v Vorster 1983 (3) SA 179 (0) 190.
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exists.® If the trustee has erroneously released any property allegedly belonging to the
solvent spouse, he can still prove that it belongs to the insolvent estate and recover
it.®” But if the court has made an order regarding the ownership of the property, the
question is finally determined and the trustee will not be able to recover, under section

21(12), property released by the court.

10.1.7 Is section 21(2)(d) as a problem area for insolvent estates

In recent years insolvency law has been affected by the decisions of the high courts,

% have

the Constitutional Court and the legislature. Provisions of the Insurance Ac
been challenged in several cases before the Constitutional Court. Brink v Kitshoff NO®
was one such case. That judgment, together with legislative intervention in the

insurance field, may have altered the provisions of section 21 of the Insurance Act.

In Brink v Kitshoff NO™ section 44(1) and (2) of the Insurance Act®' dealing with certain

insurance policy benefits effected in favour of a female spouse were declared unconsti-

t92

tutional and struck out. Shortly thereafter the Long-term Insurance Act™ repealed and

replaced the Insurance Act. This new insurance legislation, together with the Brink case,
may have affected the provisions of section 21 of the Act. Section 21(2)(d) provides that
the trustee of the insolvent spouse’s estate must release any property of the solvent
spouse that is proved to be property protected by certain insurance legislation.*® The
latter insurance legislation appears, primarily, to be that which governed the position of

policies effected in favour of or ceded to a female spouse.

One must now enquire whether section 21(2)(d) has been affected by the decision

in Brink v Kitshoff ** and by the provisions of the Long-term Insurance Act, and if

8Constandinou v Lipkie 1958 (2) SA 122 (0) 126.

85 21(12).

8927 of 1943.

891996 (4) SA 197 (CC).

See also O’Brien and Boraine “Review of case law and publications” (2001) SA/LR at 34 and Smith A
“Passing through ghostly chains of the past undeterred” (2000) JBL at 156.

9127 of 1943.

9252 of 1998. See Smith Alastair “The difficulties of simplicity” (2000) 8 JBL at 85; Smith A “The
protection of insurance policies from insolvency under section 63 of the Long-Term Insurance Act
52 of 1998” (2000) SA Merc LJ at 94.

%See Mars (1988) at 167.

941996 (4) SA 197 (CC).
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so, to what extent. An analysis of the history of this legislation, as well as case law,
may assist in deciding whether section 21(2)(d) may have become obsolete.” A
consequence of this theory, if it is correct, will be the need to consider what the
position is of insurance policies effected in favour of, or ceded by one spouse to

another, vis-a-vis an insolvent estate.

For present purposes the relevant part of section 21(2) of the Act provides that:

(2) The trustee shall release any property of the solvent spouse which is proved ...
(d) to be safeguarded in favour of that spouse by section twenty-eight of this Act;

Section 78 of the Insurance Act repealed section 28 of the Insolvency Act. The
Insurance Act, in turn, has been repealed and replaced by the Long-term Insurance
Act. To ascertain the present status of section 21(2)(d) of the Act, the repealed

statutory provisions must first be considered.

The repealed section 28 of the Act provided for, among other things, the protection
of certain policy benefits resulting from certain policies of life insurance that a man
effected in favour of or ceded to his wife. The protected policy benefit was
excluded from the insolvent estate of the husband. Both marriage by antenuptial
contract and marriage in community of property were regulated by section 28. For
present purposes, only marriage out of community of property is of any relevance

because section 21 of the Act does not apply to communal marital estates.

The Insurance Act, which repealed section 28 of the Act, contained provisions
similar to those of section 28 of the Act. These provisions of the Insurance Act

were found in section 44, the relevant provisions thereof reading as follows:

(1) Ifthe estate of a man who has ceded or effected a life policy in terms of section 42
or 43 has been sequestrated as insolvent, the policy or any money which has been
paid or has become due ... shall be deemed to belong to that estate: Provided that,
if the transaction in question was entered into in good faith [and within certain time
periods or under certain conditions] ... only so much of the total value of all such
policies ... as exceeds R30 000 shall be deemed to belong to the insolvent estate.

%For this point of view see Sharrock R, Van der Linde K and Smith A Hockly’s Insolvency Law
(2002) at 68.
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So, if a life insurance policy was ceded to a woman, or effected in her favour by
her husband more than two years before the sequestration of her husband’s
estate, she would receive a maximum of R30 000 from the policy, by virtue of
section 44. Any amount exceeding the R30 000 was deemed as against the
creditors of the husband to belong to the husband’s insolvent estate. If it was
ceded or effected less than two years from the date of sequestration, the wife

received no benefit from the policy at all.

Section 44 of the Insurance Act contained no direct reference to section 21 of the Act,
but in view of the provisions relating to the interpretation of laws,” one can accept that
this provision in the Insurance Act was primarily the relevant legislation that was
applicable to section 21(2)(d) of the Act. A solvent wife could therefore rely on the
provisions of section 44 of the Insurance Act in an application for the release by the
trustee, under section 21(2)(d) or (e), of policy benefits, or property acquired with any
such benefits. However, there may also have been situations under which a solvent
spouse, be it the husband or the wife, may have been able to rely on section 39 of the
Insurance Act for the release of assets under section 21(2)(d). Section 39 of the
Insurance Act provided for the protection of a maximum amount of R30 000 in respect
of certain policy benefits in favour of an insolvent debtor. Section 39 of the Insurance
Actis the provision closest resembling section 63 of the new Long-term Insurance Act,
but section 63 encapsulates only one of several aspects that was governed by section
39. The legislature probably thought that is was recreating a simplified section 39 (and
perhaps sections 41 to 44) of the Insurance Act, but in reality, it created a gaping
lacuna, in an insolvency context, in the insurance legislation embodied in section 63
of the Long-term Insurance Act. Section 63 is now considerably narrower in

application than the repealed insurance legislation was.®”’

A dual purpose of protecting both the wife of the insolvent husband, as well as his
creditors, was served by section 44 of the Insurance Act (and by the repealed s 28

of the Insurance Act). Firstly, because the common law prohibited donations

%See, eg, s 12 of the Interpretation Act 33 of 1957.
¥See s 63(1) and (2) of the Long-term Insurance Act, and for a comprehensive discussion hereof
see chs 8 and 9 above.
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between spouses, section 44 provided a married woman with a benefit which

would otherwise have been lost.%

Secondly, the interest of the creditors was
protected from the possibility of collusion and fraud between the husband and
wife. But section 22 of the Matrimonial Property Act 88 of 1984, abolished the
prohibition of donations between spouses, and therefore the first purpose above
fell away. Itin fact reverted into a burden on a married woman who may have been
affected by section 44. A policy envisaged in that section could in its entirety have
amounted to a valid donation to the wife if the requirements of validity had been
met and the suspicion of simulation had been removed, but section 44 now
hindered this. Furthermore, only a married woman was affected by the provisions
of this section, not a married man in whose favour his wife had taken out a policy
or ceded it to him. This situation inevitably led to the decision of the Constitutional
Court in Brink v Kitshoff * whereby section 44(1) and (2) was declared

unconstitutional and therefore invalid.'®

The effect of the Brink decision is that the benefits of policies effected in favour of
or ceded to one spouse by another would ostensibly belong to the estate of the
recipient spouse without any limitation, and irrespective of the insolvency of the

other spouse. This, of course, is subject to the provisions of section 21 of the Act.

The Long-term Insurance Act came into operation approximately two years after the
judgment in Brink v Kitshoff."" The only form of protection expressly offered by this
new Act to both debtors and creditors in insolvency, is found in section 63 thereof. As
already said, this provision is vaguely similar to section 39 of the old Insurance Act.
In summary, section 63 of the Long-term Insurance Act affords protection of policy
benefits under certain long-term policies under which such person or his or her spouse
is the life insured, if the policy has been in force for at least three years.' During such

person’s lifetime, the policy benefits will not form part of his insolvent estate.'® This

%The policies under discussion can be regarded as donations between spouses.
991996 (4) SA 197 (CC).

1%For a comprehensive discussion of Brink’s case see ch 9 above.

911996 (4) SA 197 (CC).

1025 63(1).

1035 63(1)(a).

-335-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

protection of the policy benefits is limited to a maximum amount of R50 000.'* Any

sum in excess of this amount will form part of such person’s insolvent estate.

No provisions similar to those of section 44 of the Insurance Act are included in the
Long-term Insurance Act. Either of the spouses in a marriage will therefore be
entitled to take out or cede a policy in favour of the other without any limitations on
the donee spouse if the donor spouse should be sequestrated. If the transaction
is proved to be valid and bona fide, and cannot be impeached, then the entire
policy benefit will remain the property of the solvent spouse in whose favour it had
been effected. Conversely, if the donee spouse should be sequestrated, the total

policy benefits received by that spouse will vest in his or her insolvent estate.

But has the Brink case and the Long-term Insurance Act affected section 21(2)(d) of
the Insolvency Act? Section 21(2)(d) appears to have related mainly to policy benefits
envisaged by section 44 of the Insurance Act, and before it, section 28 of the
Insolvency Act. Consequently, section 21(2)(d) would have applied mostly in cases
where the solvent spouse who was attempting to invoke that section, was the wife.
Section 39 of the Insurance Act and section 63 of the Long-term Insurance Act could
not have been contemplated by the legislature as provisions that first and foremost
would relate to section 21 of th Act, because those sections of the insurance
legislation relate only to the protection of certain policy benefits in favour of an
insolvent person. Section 21(2) can be invoked only by a solvent spouse. However,
the possibility that these provisions (and now only s 63 of the Long-term Insurance

Act) could relate to section 21 cannot be ruled out, as will be explained below.

The invalidation of section 44 of the Insurance Act by the Constitutional Court by
implication destroyed at least some of the grounds upon which section 21(2)(d)
can be invoked. The solvent spouse would now apparently receive the full benefit
of the relevant policy,'® thereby perhaps making it superfluous to apply for the
release thereof under section 21(2)(d) as a benefit safeguarded by insurance
1043 63(2)(a).

953 63 of the Long-term Insurance Act would not apply where a third party, such as the solvent

spouse, is the beneficiary to the policy in question; see para 9 for a comprehensive discussion of
the Long-term Insurance Act.
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legislation. However, because of the vesting provisions of section 21 of the Act,
the solvent spouse is still obliged to apply for the release thereof in terms of
section 21(2) of the Act. The question is whether she must now rely on section
21(2)(c) or (d), or both, and if property has been acquired with the proceeds of the
policy, on section 21(2)(e). As will be shown, however, there is at least one
situation in which section 63 of the Long-term Insurance Act (and s 39 of the

Insurance Act before being deleted) could apply to section 21(2)(d).

Perhaps the Long-term Insurance Act, by its omission to introduce provisions
similar to those of section 44 of the Insurance Act, with the necessary
amendments so as to bring it within the confines of constitutionality, is tacitly
recognising the rights of spouses to the policy benefits under discussion, thereby
protecting the interest of solvent spouses. This theory seems to stretch the
imagination. But if this theory is acceptable, section 21(2)(d) cannot be considered
obsolete and the solvent spouse will rely on this section to achieve the release of
the policy benefit. However, if this is incorrect, then the policy benefit must be
regarded purely as a donation and the solvent spouse should then probably rely
on section 21(2)(c) to show that the benefit has been acquired during the marriage

with the insolvent by a title valid as against creditors of the insolvent spouse.

Section 21(2)(d) will probably still apply in one hypothetical situation, albeit it a
situation that will probably occur on only rare occasions. This is where, for
example, in a marriage between spouse A and spouse B, spouse A is
sequestrated. Spouse A is able to keep R50 000 of a policy protected by section
63 of the Long-term Insurance Act. This will be regarded as property excluded
from his insolvent estate and will form part of a new solvent estate that he may
start to establish. Should his wife, spouse B, now also be sequestrated, spouse
A, as a “solvent spouse” vis-a-vis spouse B (spouse A may also have been
rehabilitated) will be able to claim the release of the R50 000 as property
safeguarded by the relevant insurance legislation. If this sum has been turned into
property acquired with it by the “solvent spouse”, the protection will last for a period
of five years and he can then also rely on section 21(2)(e) to claim its release. It

should be relatively easy for the “solvent spouse A” in this situation to show that
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the property is protected and the trustee is unlikely to challenge this claim under

these circumstances.

To conclude, under this point, it is important for the solvent spouse to know which
of the subsections of section 21(2) he must rely on in an application for release,
because this may affect the nature of evidence he must bring forth in order to
show that the policy benefit is his own property. If section 21(2)(d) may still be
applied, as envisaged in either of the scenarios described above, then the solvent
spouse can probably rely entirely on the Long-term Insurance Act to safeguard his
property. But if section 21(2)(d) is now considered to be obsolete, at least in
respect of ceded policies or policies taken out on behalf of a solvent spouse, the
solvent spouse will have to rely on section 21(2)(c) to show that the policy was
received as a valid donation, being a transaction that was not simulated.'® The
trustee in this situation will attempt to set the transaction aside on the grounds that
it will either be a disposition without value under section 26 of the Act, a collusive

dealing under section 31 of the Act or transaction in fraud of creditors.

In respect of section 21(2)(c) it has been suggested that when a donation was at
issue, the onus in claiming the release is more burdensome. According to this
point of view, the applicant not only carries the burden to provide a proper
explanation as to the genuine character of the transaction, but also, because a
donation is the cause of the transfer of the asset, an even greater burden is placed
on the applicant to explain the nature of his claim.’® Whether or not this is correct,

is debatable.'®

Be that as it may, it would appear that section 21(2)(d), strictly speaking, is not
obsolete. As described above, it would appear that it may, under very limited
circumstances, continue to be invoked in respect of policy benefits protected under

section 63 of the Long-term Insurance Act. In respect of policies ceded to or taken

%see, eg, Snyman v Rheeder NO 1989 (4) SA 496 (T) and Beddy v Van der Westhuizen 1999 (3)
SA 913 (SCA).

’See Rens v Gutman NO and Others 2003 (1) SA 93 (CPD) but compare Snyman v Rheeder NO
1989 (4) SA 496 (T) and Beddy v Van der Westhuizen 1999 (3) SA 913 (SCA).

1%83ee the discussion hereof in para 10.1.9.
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out in favour of another spouse, however, it does appear to be obsolete.
Therefore, in view of the present uncertainty in respect of section 21(2)(d), it is
probably advisable for the solvent spouse to rely first on section 21(2)(d) in his or

her application for release, and in the alternative, on subsection (c).

The long-term solution would lie in the reform of this legislation which overlaps

different fields of law, thereby causing legal uncertainty.’®®

10.1.8 Realisation of solvent spouse’s property

Except with leave of the court, the trustee must not realise property that ostensibly
belongs to the solvent spouse until the expiry of six weeks’ written notice to such
spouse of his intention to do so."® Publication of this notice is required in the
Government Gazette and in a newspaper circulating in the district in which the
solvent spouse resides or carries on business. That spouse’s separate creditors
for value must be invited to prove their claims as provided for in section 21(5).""
Unless the court has ordered the release of such property, the trustee must deal

with that property as if it were an asset of the insolvent estate.'"?

If the trustee realises such property, it bears a proportionate share of the costs of
sequestration. The separate creditors for value of the solvent spouse with claims that
could have been proved against the estate of that spouse if it had been the estate
under sequestration, are entitled to prove their claims against the estate of the
insolvent spouse.’"® This is done in the same manner and they have the same rights,
remedies and obligations as if they were creditors of the insolvent estate."* However,
they are not liable to make any contribution under section 106 and they may not vote
atany creditors meeting.""* Those separate creditors who have proved their claims are

entitled to share in the proceeds of the property realised according to their legal

%See ch 9 for a comprehensive discussion of the Long-term Insurance Act and the policy
considerations in respect of insurance policies in insolvent circumstances.

"0If the solvent spouse is in the Republic and the trustee is able to ascertain her address.

s 21(3).

1125 21(1). See generally ch 11 of Mars (2008).

1335 21(5).

1143 21(5).

1155 21(9).
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priorities inter se and in priority to the separate creditors of the insolvent estate. But

they may not share in the separate assets of the insolvent estate.""®

Where property of the solvent spouse has been released by the trustee or the court, the
separate creditors of the solvent spouse must first excuse such released property and
any property acquired by that spouse since the sequestration, before they can share in
the proceeds of any property of the solvent spouse which has been realised by the
trustee."’” Before awarding a creditor a share in the proceeds of any such realised
property, the trustee may require the creditor to lodge an affidavit setting out the result
of the excussion and disclosing the balance of his claim which remains unpaid. This
must be done within a period determined by the Master. The creditor may share in
respect of that balance only, provided that he may also add to the amount of his proven
claim any excussion costs which he was unable to recover from the proceeds of that
property.’"® Failure either to lodge with the trustee the required affidavit or to excuss any
separate property of the solvent spouse still available for the satisfaction of his claim
debars that creditor from sharing in the proceeds of any property of the solvent spouse

which has been realised by the trustee, unless the court orders otherwise.'"®

10.1.9 Section 22 of the Matrimonial Property Act 88 of 1984

Property that the insolvent alienated by means of a simulated contract could be
difficult to retrieve. The trustee would have to discharge the heavy onus of proving
that the parties did not have the serious intention to enter into a contract and that
such a contract is therefore invalid. A controversial aspects in this regard relates

to donations between spouses.

In applications by a solvent spouse for the release of her separate property,
litigation relating to section 21(2)(c) of the Insolvency Act was most common prior
to the enactment of the Matrimonial Property Act 88 of 1984. Section 21(2)(c)
requires the trustee to release property of the solvent spouse that is proved to
have been acquired by her during the marriage with the insolvent by a title valid as
1185 21(5).

"Insolvency Act s 21(6).

1183 21(7).

93 21(8).
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against creditors of the insolvent. The onus here is on the solvent spouse to show
that the transaction whereby she acquired the property is not a simulated
transaction or one intended to prejudice the rights of the creditors in the event of
her husbands insolvency.’® The solvent spouse must show that the transaction
is not a donation, a disposition without value or a transaction amounting to a
collusive dealing. In Kilburn v Estate Kilburn'' the following was said:
If property has been acquired by the spouse who is not insolvent by means of her
own money or from a source other than her husband, then she holds it by a title valid
as against the creditors of her insolvent husband. But if she obtains it from him during
marriage as a donation or if the insolvent gives money to his wife to buy property and
have it registered in her name, or if she buys property with money provided by the
husband ostensibly for herself but in reality for her husband’s estate, or even for the
benefit of both the spouses, then it is his property and forms part of his estate; and

the property, though registered in her name is not acquired by the non-insolvent
spouse by a title valid as against the creditors of the insolvent.

A valid title could therefore not be acquired by a donation between spouses and the
solvent spouse could not claim the release of property so obtained even where the
donor actually intended entering into a contract of donation. Section 22 of the

Matrimonial Property Act'?* has altered this position. This section states that:

Subiject to the provisions of the Insolvency Act, ... no transaction effected before or
after the commencement of this Act is void or voidable merely because it amounts
to a donation between spouses.

The intention of section 21 of the Insolvency Act is to relieve the trustee of the
onus of proving that transactions between spouses were simulated. The onus is
on the solvent spouse to show that the property she is claiming is, in fact, her
separate property.'® But what effect does section 22 of the Matrimonial Property
Act have on the provisions of section 21 of the Insolvency Act. Snyman v Rheeder
NO'* was the first case in which a degree of clarity was given in this respect. To

appreciate the implications of this case, it is necessary first to summarise the facts.

'2kiiburn v Estate Kilburn 1931 AD 501 507; Maudsley v Maudsley’s Trustee 1940 WLD 166 172;
Coetzerv Coetzer 1975 (3) SA 931 (E); Snyman v Rheeder NO 1989 (4) SA 496 (T); De Villiers NO
v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A); Joubert N “Skenkings tussen man en vrou, simulasie
en artikel 21 van die Insolvensiewet 24 van 1936” (1992) TSAR at 345; Joubert “Artikel 21 van die
Insolvensiewet : Tyd vir 'n nuwe benadering?” (1992) TSAR at 699.

1211931 A 501 at 507-508.

12288 of 1984.

'2%Conrad v Conrad’s Trustee 1930 NLR 100 at 102.

1241989 (4) SA 496 (T).
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Prior to the sequestration of her husband’s estate, Mr Snyman, married out of
community of property, generated her own income by providing accommodation and
care for her ill father, as well as from a small farming concern. This income, as well as
an inheritance that she received from her father was deposited in her husband’s bank
account. The total sum of this money amounted to approximately half the purchase
price of a farm that her husband had purchased several years before his
sequestration. Mrs Snyman and her spouse had apparently agreed to share equally
in any profit generated by the resale of the farm. The farm was subsequently
expropriated. The consideration received from the expropriation was used by Mr
Snyman to purchase a game farm. The game farm was subsequently sold and Mr
Snyman gave his wife a sum of money which amounted to less than half of the
consideration received for the game farm. More than three years prior to the
sequestration of her husband’s estate, Mrs Snyman used these funds to purchase a
residence. Using the house as security for a mortgage bond, Mrs Snyman later
borrowed money for the purchase of a business. Approximately three months before
her spouse’s sequestration, Mrs Snyman purchased a plot of land from her husband
for R25 000. Its purchase price was financed by a portion of a loan of R35 000
secured by the registration of a bond over the land in question. With the balance of

this loan Mrs Snyman purchased a pick-up truck from her spouse.

When her husband’s estate was sequestrated, Mrs Snyman applied to court in terms
of section 21(4) for the release of the aforementioned residence, business (shop), plot
and truck. Her initial application in terms of section 21(2)(c) was dismissed by the
trustee, so she approached the court. One of the averments on behalf of Mrs Snyman
was that section 22 of the Matrimonial Property Act radically altered section 21 of the
Insolvency Act. This averment finds support in Smith'® who confirms that no
transaction effected before or after the commencement of section 22 of the
Matrimonial Property Act is void or voidable merely because it amounts to a donation
between spouses. Smith then reiterates that the purpose of section 21 was to relieve
the trustee of the onus of proving that the transactions were simulated ones by placing

the onus on the solvent spouse to show that it was in fact her separate property which

'2Smith The law of insolvency at 113.
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she was claiming. Smith submits that this purpose has been defeated by section 22

of the Matrimonial Property Act, and says:'?®

If the solvent spouse has acquired property from the insolvent by way of a donation,
she acquires it with a title adverse to the insolvent’s creditors. The onus is then on
the trustee to prove that the disposition is one without value in terms of section 26
or a collusive dealing in terms of section 31 or a transaction in fraud of creditors
under the common law.

So, according to Smith, the onus has moved to the trustee who now finds himself
in the same position of a trustee prior to the introduction of section 21 of the
Insolvency Act. As will be seen below, this interpretation of the effect of section 22
of the Matrimonial Property Act on section 21 of the Insolvency Act is not shared
by all. In the Snyman case, Kriegler J points out'?” that the prohibition of donations
within the marriage previously prevented the solvent spouse from claiming the
release of such donated property. He then says that section 22 of the Matrimonial
Property Act has apparently abolished the prohibition of donations within the
marriage. Kriegler J summarises the effect of section 22 of the Matrimonial

Property Act on section 21 of the Insolvency Act as follows:'#

Section 21(2)(c) still requires proof of a valid title. The healthy mind still insists that
such proof must be thorough proof due to the claimant’s exclusive knowledge of the
relevant facts and due to the understandable temptation to hide assets. But a
donation can now provide a valid title. It must be emphasised that the requirement
of bona fides stands. It must be a true donation. Simulated transactions will still not
provide a valid title.

The use of the words “deeglike bewys”, led to some uncertainty. Joubert'**
correctly submits that the judge did not intend creating a heavier burden of proof
for the solvent spouse. He says the trustee’s onus of rebutting the solvent
spouse’s evidence should now be easier to discharge because of the solvent
(claimant) spouse’s exclusive knowledge of the particular facts. When claiming for
the release of her property, he says, the solvent spouse must bring facts before

the court that prima facie prove the existence of the legal contract in terms of

26Smith The law of insolvency at 113.

2TAt 504 C.

28505 | 506A. Author’s translation follows: “Section 21(2)(c) ... ”.

29)oubert N “Skenkings tussen man en vrou, simulasie en artikel 21 van die Insolvensiewet 24 van
1936” (1992) TSAR at 347.
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which the property was received.'® Thereafter the trustee will have to rebut such
evidence by bringing forth facts which suspect the transaction of being a simulated
one. The solvent spouse may then offer an explanation to remove such suspicion
on a balance of probabilities. The solvent spouse will have proved the legality of
the contract only once she has removed such suspicion of simulation by providing
such acceptable explanation. Joubert therefore says that it is much easier for the
trustee to discharge the above onus of rebuttal than it would be for him to give
positive proof of the simulation. Relying on this explanation, Joubert rejects
Smith’s submission that section 22 of the Matrimonial Property Act defeats the
purpose of section 21 of the Insolvency Act. Section 22, he says, now allows
donations within the marriage, but it does not alter the fact that section 21
absolves the trustee from providing positive proof of the simulated nature of the

transaction.

Be that as it may, the Snyman case’s confirmation that a donation made with the
serious intention of being bound thereby can provide a valid title, has provided
legal clarity in this context. For the same reason one must welcome Kriegler J’s
remark that any simulated transaction, including a simulated donation, cannot

provide the solvent spouse with a valid title.

However, as will be shown below, it would appear that the clarity provided by the
Snyman case is not always considered when analysing donations between spouses,

resulting in confusion regarding the onus that rests on the solvent spouse.™"

To return to the facts, Kriegler J regarded the provision of the finances by Mr
Snyman for the purchase price of the residence as an obligation owing in terms
of a partnership contract, a quasi-partnership contract or a donation. He found that
it was not a simulated transaction, and that a valid title could be acquired by

means of any of the latter three forms of contract.'®

%0Joubert N “Skenkings tussen man en vrou, simulasie en artikel 21 van die Insolvensiewet 24 van
1936” (1992) TSAR at 348.

¥1See the discussion of Rens v Gutman NO and Others 2003 (1) SA 93 (C) below.

'3 2At 506 C.

-344-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

With regard to the business that was purchased, the court found that for the
purpose of claiming release of the property, the business and the residence were
inextricably linked, since the business had been purchased with money borrowed
and secured by a mortgage bond over the residence.'® The purchase of the plot
of land from her husband, however, was regarded as a simulated transaction,
firstly, because it was purchased only a few months prior to Mr Snyman’s
sequestration and, secondly, because it was sold to her for less than the market
value. Contracts of purchase and sale are often identified as simulated contracts
where property is sold below market price. Contracting parties often create the
impression of entering into a contract of purchase and sale while in actual fact their

true intention is that of a donation.'*

Joubert' submits that if the purchase of the plot was a simulated transaction
which camouflaged a donation between Mrand Mrs Snyman, the mere simulation
of the contract would not have resulted in Mrs Snyman not receiving a valid title
over the plot. Joubert states that under such circumstances, effect should have
been given to the true intention of donating the plot, in which case the contract of
donation (although hidden) would have provided her with a valid title. Section 22
of the Matrimonial Property Act, he says, has obviated the need to circumvent the
consequences of a donation within a marriage by feigning a contract of purchase
and sale. However, while Joubert’s assessment generally of the effect of section
22 is correct, it would appear that in this context he loses sight of Kriegler J’s
“vereiste van goeie trou” in the aforementioned quotation. So, although the
transaction may be considered a donation, this does not mean that it is a valid
donation that gives rise to a title valid against the creditors of the insolvent spouse,

as required by section 21(2) of the Act.

Further, Joubert finds it difficult to see why, regarding the incident under
discussion, Mr and Mrs Snyman could not have had the intention of being bound

by the contract of purchase. He says the evidence provides no indication that the

133
At 508 H.
¥4\McAdams v Fianders Trustee Bell NO 1919 AD 207; S v Dorfler 1971 (4) SA 374 (R); De Weten
Van Wyk Die Suid-Afrikaanse kontrakte en handelsreg (5° uitg) (1992) at 314.
De Wet and Van Wyk Die Suid-Afrikaanse kontrakte en handelsreg (5" ed) (1992) at 349.
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parties could have intended that the purchase price should not be paid or that
registration of transfer in the name of Mrs Snyman should not take place. On the
contrary, the circumstances under which the transaction occurred, he says, rather
indicate that the parties were serious about entering into a contract of purchase
and sale. But, this appears to negate his argument that it could have been a
contract of donation. If he wants to rely on the argument that they had the serious
intention of entering into a contract of purchase and sale and if he wants to
reconcile this argument with his opinion relating to it being a simulated contract
providing a valid title, he should rather have regarded the difference between the
purchase price of the plot and its true market value as being a donation, and the
actual price paid as being part of the contract of purchase and sale which they

faithfully intended entering into.

Joubert further says that in view of the advantages that the contract provided for
the Snymans (essentially to help Mr Snyman obtain cash), it is unlikely that they
could have intended entering into no contract or entering in a contract of another
nature. Further, he says that the fact that Mrs Snyman borrowed money in her own
name in order to finance the purchase price of the plot is an indication that she

accepted the full consequences of her obligation to pay the purchase price.

But the fact that she borrowed a larger sum of money than was necessary (using
the property as security) appears to be an indication that she was aware of the fact
that she was purchasing below market price. Joubert further loses sight of the fact
that the purchasing of the plot seems to have been a sine qua non for obtaining
the finances to pay the purchase price thereof. By taking over the property (below
market value) that formerly belonged to her spouse, she was diminishing his
estate. This would be to the detriment of the concursus creditorum, which would
later come into existence. If she was intent on providing cash for her spouse, she
could also have given him the excess portion of the loan that remained after the
payment of the purchase price of the plot. In this context, the bona fides of the

parties could certainly be questioned.
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The court also found that Mrs Snyman’s claim in respect of the pick-up truck that
she purchased should fail, since the purchase price thereof was derived from the

purchase and securing of the plot."*®

Joubert' disagrees with this ruling because the pick-up truck was purchased from
a third party with finances that the spouse obtained in her own name, and he
argues that even if the purchase of the plot occurred by virtue of a simulated
transaction, her right to the truck should not be affected thereby."*® But it would
appear that the purchase of the plot and the borrowing of the money, secured by
the mortgage bond over the plot, are inextricably linked. Without the existence of
the contract of purchase and sale of the plot, the loan transaction and the
subsequent purchase of the truck could never have happened. As stated above,
the difference between the purchase price of the plot and the amount loaned
(which difference financed the truck) should or would in any event have formed
part of the estate of Mr Snyman, whether before or after sequestration, if the

correct market value had been received for the plot.

In conclusion, it may be argued that the introduction of section 22 of the
Matrimonial Property Act 88 of 1984 has had an effect on section 21 of the
Insolvency Act in the sense that it may in fact, have eased the trustee’s evidentiary
burden relating to release applications under section 21(2)(c), in the context of
donations. Although the effect of section 22 of the Matrimonial Property Act has
been drastic enough to bring this issue before the courts for clarity, events since
its inception have shown that it has not defeated the purpose of section 21 of the
Act.”®® However, the issue of donations between spouses, and the effect of
insolvency on such donations, has continued to sow confusion regarding the

evidentiary burden on the parties involved.*

'3°At 508 I.

37 Joubert N “Skenkings tussen man en vrou, simulasie en Artikel 21 van die Insolvensiewet 24 van
1936” (1992) TSAR.

8 Joubert erred regarding the truck being purchased from a third party. He rectifies this error in a
later article but does not change his point of view regarding her right to the vehicle.

%9See, eg, Harksen v Lane NO and Others 1998 (1) SA 300 (CC); Beddy NO v Van der Westhuizen
1999 (3) SA 913 (SCA) and Rens v Gutman NO 2003 (1) SA 93 (C).

“ORens v Gutman NO 2003 (1) SA 93 (C).
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So, for example, the question concerning the burden of proof resting on the solvent
spouse regarding donations between spouses was considered in Rens v Gutman NO
and Others.”™" In this case a solvent spouse (the applicant) applied for an order in
terms of section 21(2)(c) of the Act, directing the trustee of her husband R’s insolvent
estate to release to her certain shares in a private company. She alleged that the
member’s interestin the predecessor of the private company, a close corporation, was
transferred to her by her husband under a deed of donation dated 13 November 1993,
and she was relying on section 22 of the Matrimonial Property Act to protect this
donation. The trustee (the first respondent) attempted to oppose this application on
the grounds that, firstly, the donation was concluded to allow her husband to avoid
liability to his creditors. Secondly, he alleged that immediately after the donation had
been made to the applicant, her husband’s estate was insolvent and, thirdly, it was
submitted that the applicant and her husband had colluded to the prejudice of his
creditors. A point in limine was also raised by the trustee to the effect that the shares
in question were subject to a restraining order under section 26 of the Prevention of
Organised Crime Act'*? and that no further steps could be taken while the order was
in place. For present purposes no further attention will be given to this issue — suffice

to say that the point in limine was dismissed.

The trustee argued that the applicant not only carried the burden of providing a
proper explanation as to the genuine character of the transaction, but also,
because a donation was the cause of the transfer of the asset, an even greater
burden was placed on the applicant to explain the nature of her claim. Davis J
agreed with the first respondent’s approach to the issue of the onus and he
proposed to examine the difficulties raised by the first respondent within the prism

of this particular approach.™?

Confined to this prism, the court disagreed that the donation was made to avoid
the claims of creditors. This was because the first respondent could not rebut the

applicant’s contention that the donation was effected to provide her with financial

412003 (1) SA 93 (C).
142121 of 1998.
3At 97 G-H.
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security at atime when she and her husband were experiencing marital difficulties.
The first respondent’s testimony also did not suggest that the applicant’s spouse
had been insolvent at the time of the disposition therefore the disposition could not
be challenged even if R's motivation had been to protect his assets. Relying on the
evidence before the court, Davis J held that R had not been insolvent when the
donation was made, nor had it resulted in his insolvency. Collusion in respect of
the donation was absent."* The court found that the applicant should succeed

even on the onerous test advanced by the first respondent.'*

However, the question is whether the court was correct in examining the onus in
this case within that prism as proposed by the first respondent? Does the solvent
spouse in an application of this nature bear a more onerous burden than she

would in any other civil case? It is submitted that she does not.

In a civil case the standard of proof is proof upon a balance of probability, while in
acriminal case itis proof beyond a reasonable doubt. Conclusive proof means that
rebuttal is no longer possible. It is proof that is taken as decisive and final. Prima
facie proof implies that proof to the contrary is (still) possible. Generally, prima
facie proof will become conclusive proof if there is no contrary proof.”® The
standard of proof in civil cases is described as follows in Miller v Minister of

Pensions:'*"

It must carry a reasonable degree of probability but not so high as is required in a
criminal case. If the evidence is such that the tribunal can say “we think it is more
probable than not” the burden is discharged, but if the probabilities are equal it is not.

In civil cases dealing with allegations of crime and dishonesty the standard of proof
remains the same."*® But is it possible that in civil cases a greater burden of proof
(a more onerous test) may be required under certain circumstances, for example,

where certain facts are personal to the person who is required to discharge the

At 100 A-B and I-J.

“5At 101 G-H.

“83chwikkard et al Principles of evidence (1997) at 17. See also Schmidt Bewysreg (2000) at 77.
471947 2 All ER 372 at 374. This description was accepted by the South African courts in Ocean
Accident and Guarantee Corporation Ltd v Koch 1963 (4) SA 147 (A).

“8Schwikkard et al Principles of evidence 1997 at 405.
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onus in a particular instance? What, for example, must be made of the following

dicta of Davis J in the Rens case:'*°

On this basis, Mr Brusser submitted that not only was the onus on applicant to
provide a proper explanation as to the genuine character of the transaction, but that,
when a donation was the cause of the transfer of the asset, an even greater burden
was placed upon the applicant to explain the nature of her claim.

With this approach there can be little quibble. | propose to examine the difficulties
raised by first respondent within the prism of this particular approach as outlined by
Mr Brusser.

Here the impression is created that in an application under section 21(2)(c) of the
Act, based on the existence of a donation between spouses, a greater degree of
proof is required than proof on a balance of probabilities. The impression is also
being created that under section 21(2)(c) a different burden of proof is required in
respect of a donation than that which is required for other types of transactions
under that sub-section, and for claims under the other sub-sections of section
21(2). If this is, in fact, what was intended by the court, then the court appears to

have erred.

In the past judgments have incorrectly created the impression that in certain civil
cases a greater burden of proof is required than that of a balance of probabilities.
Schmidt cites as examples of this cases in which the validity of documents and the
authenticity of their content has been questioned, where the court required proof
not only by means of the ordinary balance of probabilities, but on a substantial or
strong balance.”™® In Kunz v Swart,”" in respect of a will, the court required proof
“in the clearest manner”, and in Ex Parte Tracy,' following Smith and Others v
Strydom and Others,'*® the court required “’n sterk oorwig van waarskynlikhede”,

while in Ebrahim (Pty) Ltd v Mohomed'™* the word “substantial” was used. This,

“Yabove 97 F-H.

1%0Schmidt Bewysreg 2000 at 80.

'°11924 AD 618 at 692.

1921960 (1) SA 34 (W) 35.

131953 (2) SA 799 (T).

1941962 (1) SA 90 (D) at 94 A. In this case the court seems to have misinterpreted Schreiner J in Liepner
v Berman 1944 WLD 16 at 19 where he said the following: “On any issue of fact an onus rests on one party
or the other as a matter of law; he discharges the onus by establishing, in a civil case, a substantial balance
of probability in his favour. Experience may show that in certain classes of case the party bearing the onus
commonly finds more difficulty in discharging it than in other classes of case. But this does not seem to me
to be the same thing as saying that in the one class of case the onus is heavy, in the other light. This latter
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however does not mean that a stricter standard than that of the established burden
of proof in civil cases is required. The standard of proof remains the same, but it
is accepted that the evidence presented to the court may have to be more
thorough than in normal cases so as to persuade the reasonable mind. In this

respect it was said in Gates v Gates:'*®

There is not, however, in truth any variation in the standard of proof required in such
cases. The requirement is still proof sufficient to carry conviction to the reasonable
mind, but the reasonable mind is not so easily convinced in such cases ... .

This quotation supports the principle that the civil standard in all points of dispute

is the same, and this has been repeatedly confirmed.*®

The use of the words “an even greater burden was placed on the applicant to explain
the nature of her claim” in the Rens case seems to be calling for a variation in the
required standard of proof. To support this proposition in respect of the onus the first
respondent in Rens’s case relied'®” on Snyman v Rheeder'*® and Beddy NO v Van der
Westhuizen."® However, the court in Snyman did not, it is submitted, call for a
variation in the burden of proof in cases under section 21(2)(c) of the Act when a
donation was the subject of a claim by a solvent spouse. It is submitted that in that
case Kriegler J meant that a donation now can provide a valid title, but the mere fact
that section 22 of the Matrimonial Property Act allows for donations between spouses
does not in itself validate every such donation and consequently automatically provide
a valid title as against third parties. Therefore, as in all points of dispute, thorough
evidence of such title, but not a greater burden of proof, is required, to carry conviction

to the reasonable mind. For this reason his words:'®

form of expression suggests, what | hardly think can be correct, that the Court aught to approach the
decision of certain issues with an inclination to favour one side rather than the other.” It is submitted that
Schreiner J’s use of the word “substantial” in this context means what the court was referring to in the Miller
case, namely, that to discharge the burden the evidence must be such that the court can say that it thinks
it is more probable than not. But if the probabilities are equal, the burden is not discharged.

1951939 AD 150 at 155.

%8See Schmidt Bewysreg (2000) at 81 and the many cases cited in footnote 14 on that page.
*’Above at 97 C-G.

181989 (4) SA 496 (T).

1891999 (3) SA 913 (SCA).

'®Above at 505 I-J.
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[Dlie gesonde verstand verg nog steeds dat sodanige bewys wel deeglike bewys
moet wees ..."*"

What Kriegler meant in the latter case is perhaps stated more clearly by the

Supreme Court of Appeal in Beddy’s case where Schutz JA said:'®

As far as the onus is concerned section 21(2) expressly places the onus on the solvent
spouse, and | do not think that that onus is discharged simply by pointing to the
ostensible transaction (in this case a sale) and saying to the trustee: “it is now your turn
to do your worst with it”. The onus is on the solvent spouse to prove the true validity and
that it is a valid one such as may confer a valid title. Validity is usually closely related to
the party’s knowledge of the alienor’s actual or imminent insolvency.

Here the court merely confirmed that the solvent spouse is burdened with the onus
where she launches a claim under section 21(2)(c) of the Act. The onus included
proof, on a balance of probabilities, not only of the existence of the transaction, but

also of the validity of the relevant transaction.

It would therefore appear that in cases where an applicant seeks an order for
release of his assets on the basis that he holds them by a title valid as against the
creditors of the insolvent spouse, he must prove such validity on a balance of
probabilities. The mere fact that one is dealing with a donation is, in my opinion
irrelevant and it is incorrect to suggest that a heavier burden rests on the solvent
spouse merely because he possesses knowledge of the transaction that is

personal to him. The court in Beddy confirmed this where it stated:®

In those cases [Snyman v Rheeder'® and Jooste v De Wift NO'®] it was correctly held
that, after putting any simulation aside, it is the validity of the true transaction that must
be examined in order to ascertain whether a title valid against creditors has been
established for the purposes of s 21(2)(c). This conclusion is reached without any resort
to section 31 of the statute (collusive dealing). Nor, since the amendment of the law in
1984 is the enquiry whether the true transaction is a donation, as even a donation can
now found such title. It is a collusive donation, not any donation, just as any other
collusive transaction, that will not satisfy the requirements of the section.

Uncertainty in respect of donations after the introduction of section 22 of the

Matrimonial Property Act really had nothing to do with the burden of proof. The

"®1Author’'s emphasis and translation as follows: “The healthy still requires thorough proof ...”.
162
At 917 D-F.
At 917 B D.
141989 (4) SA 496 (T).
1651999 (2) SA 355 (T).
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burden of proof was always that of proof on a balance of probabilities. The
uncertainty that was ushered in with the introduction of section 22 of the
Matrimonial Property Act rather related to the question of what was to be proved
to discharge the burden, and by whom. Was it proof by the solvent spouse of the
existence of the transaction, irrespective of its validity, or was it proof of the
existence of a valid transaction? Snyman v Rheeder'®® was the first instance in
which the courts answered this question, as described above, and Snyman was

followed in Beddy v Van der Westhuizen."®’

So this also resolved the dispute as to whether section 22 of the Matrimonial Property
Act defeated the purpose of section 21 of the Act by shifting the onus of proving
ownership of assets from the solvent spouse to the trustee. The Supreme Court of
Appeal clearly confirmed that the onus in this instance remained on the solvent
spouse. Joubert'® therefore appears to be correct in asserting that when the solvent
spouse claims the release of property which was the subject of a donation, the solvent
spouse must bring facts before the court that prima facie prove the existence of the
legal contract in terms of which the property was received. Thereafter, the evidential
burden rests on the trustee to introduce facts on which the suspicion that the
transaction is a simulated one is based. The solvent spouse may then offer an
explanation to remove such suspicion on a balance of probability. The solvent spouse
will have proved the legality of the contract only once he has removed the suspicion

of simulation, by providing an acceptable explanation.

It is therefore submitted that it is wrong to suggest the presence of a heavier
burden of proof in claims based on section 21(2), particularly when a donation is
in dispute. It is true that in some cases the courts may scrutinise evidence put
before them with extra caution. One instance where this is regularly called for is
when a so-called “friendly sequestration” is considered by the court — here the

court will scrutinise the application very carefully to avoid the abuse of the process

161989 (4) SA 496 (T).

¥7At 917 A-C.

88 )oubert N “Skenkings tussen man en vrou, simulasie en Artikel 21 van die Insolvensiewet 24 van
1936” (1992) Tydskrif vir Suid-Afrikaanse Reg at (1992) TSAR at 347 348.
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of the court.'® However, the degree of proof that is required to succeed in the
application is not altered by extra scrutiny. Perhaps also in applications based on
section 21(2) of the Act, (and perhaps not only applications concerning donations)
extra scrutiny of the evidence before the court may sometimes be required. The
degree of scrutiny however will be entirely within the discretion of the court, and
it will surely differ in accordance with the facts of every different case. The
standard of proof, being a balance of probabilities, however, remains the same,

irrespective of the nature of the transaction that must be proved.'”®

10.1.10 The solvent spouse’s creditors: Section 21(5)

The Insolvency Act attempts in section 21(5) to regulate the position of the
separate creditors of the solvent spouse vis-a-vis the interests of the insolvent
estate, and its creditors. The interpretation of section 21(5) regarding the position

of the creditors of the solvent spouse is a contentious issue.

In terms of this section, any property of the solvent spouse realised by the trustee bears
a proportionate share of the costs of sequestration. The separate creditors for value of
the solvent spouse having claims that could have been proved against the estate of that
spouse if it had been the estate under sequestration are entitled to prove their claims
against the estate of the insolvent spouse in the same manner and have the same rights
and remedies and are subjected the same obligations as if they were creditors of the
insolvent estate.””! But they are not liable to make any contribution under section 106
and they cannot vote at any meeting of creditors.'”? Separate creditors that have proved
their claims are entitled to share in the proceeds of the property realised, according to
their legal priorities inter se, and in priority to the separate creditors of the insolvent
estate. However, they are not entitled to share in the separate assets of the insolvent

estate.” Here it should be noted that the Act does not compel the solvent spouse to

®9See Evans RG “The abuse of the process of the court in friendly sequestration proceedings in
South Africa” (2002) Int Insolv Rev at 13.

'See also Evans RG “Release of a solvent spouse’s property under section 21(2)(c) of the
Insolvency Act 23 of 1936" (2004) Stell LR at 193.

7135 21(5).

723 21(9).

7335 21(5).
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take vindicatory action to recover her property. Failing to do so, her property will be
treated as part of the insolvent estate from the very beginning. In this way the separate
creditors of the solvent spouse will be prejudiced because they would either not qualify
as creditors of the insolvent estate, or would have to prove ownership of the property

itself by means of a vindicatory action."™

In De Villiers NO v Delta Cables (Pty) Ltd'"® the Appellate Division had to consider
the implications of section 21 in order to establish whether the registration of the
mortgage bond over Mrs M’s property was legally binding towards the trustee of
her husbands insolvent estate. To answer this question the court firstinquired what
the position would have been if it had been Mrs M’s estate that had been
sequestrated instead of that of her husband. In an obiter ruling Van Heerden JA
found that the registration of the bond after the sequestration of Mrs M’s estate
would have been invalid because it would have interfered with the concursus
creditorum which would have been established upon the sequestration of the

estate.'”®

Returning to the actual facts of the De Villiers case, the court found that section
21 established a concursus creditorum in respect of the creditors of Mrs M, and
such concursus creditorum prevented the valid registration of the bond after the
sequestration of Mr M’s estate, unless his trustee consented to such registration.
This line of thought regarding the concursus creditorum, according to Van Heerden

JA, finds its origins in section 21(5). The legislature, he says:""”

Clearly intended that subsequent to the vesting of the assets of the solvent spouse in
the Master nothing could be done by a creditor of that spouse to alter his own rights or
those of other creditors ... The “legal priorities inter se” were thus intended to be the
priorities existing at the date of the above vesting. Indeed, that vesting in itself had the
effect that creditors of the solvent spouse could no longer, as against the trustee, claim
specific performance of an obligation of the solvent spouse, or, as regards unrealised
assets, act on authority conferred by that spouse.

'See Ailola DA “Section 21 The rights of the separate creditors of a solvent spouse —
understanding Section 21 is the Key” (1993) Journal for Judicial Science at 147.
'®See Ailola DA “Section 21 The rights of the separate creditors of a solvent spouse —
understanding Section 21 is the Key” (1993) Journal for Judicial Science at 147.
176

At 13 D-G.
At 14 B.
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Whether a *fictitious” concursus creditorum of this nature is established is
debatable. Perhaps the court erred in its ruling. Authority for this opinion can be
found first in the various attempts to describe what precisely is meant by a
“concursus creditorum’. Although there are basically two lines of thought regarding
the meaning of concursus creditorum, there is consensus on both sides that a
concursus creditorum comes into existence upon the sequestration of an estate.'”®
One should not lose sight of the fact that Section 21 deals with the effect of
sequestration on the property of the spouse of the insolvent in her capacity as

spouse, not in her capacity as an insolvent whose estate has been sequestrated.

This question on whether or not section 21(5) establishes a concursus creditorum
with regard to the creditors of the solvent spouse is of more than mere academic
importance. The court’s ruling that a concursus creditorum is established has far-
reaching implications for both the solvent spouse and for her creditors. For one,
maintaining the relative positions of preference of the solvent spouse’s creditors

at the moment of sequestration of the insolvent estate necessitates the application

179

of the rules of insolvency which relate to executory contracts.'” If one accepts that

'®In Re Blanckenberg; Watermeyer v Heckroodt 7 Kuuhl 1 Menz 477 (1830) is probably one of the
earliest cases to discuss this aspect and concursus creditorum in that case referred to the
procedure which applies after the sequestration of the estate. In the case of Campagnie Francaise
v Cornwall and Bank of Africa 3 HCG 442 (1885) the court found that the estate in question had not
been sequestrated and the court consequently found it unnecessary to settle the dispute “on the
basis of any concursus or praelatio of respective creditors in insolvency”. In this case concursus
thus referred to the priorities of creditors after sequestration. Walker v Syfret 1911 AD 141 (also
reported in Walker v Grand Junction Railways 4 Buch AC 378 (1911) is of course the locus
classicus in respect of the law relating to concursus creditorum. Here too Lord De Villiers’s use of
the term concursus creditorum is an indication that concursus creditorum refers to the rules of
execution which apply upon the granting of a sequestration or liquidation order; Smith The law of
insolvency, uses the term primarily in the context of “a gathering of creditors”. Eg, on page 4 Smith
says: “on insolvency a concursus creditorum or concourse of creditors comes into existence”. See
also Smith “The recurrent motif of the Insolvency Act advantage to creditors” (1985) Modern
Business Law at 27; Stander L Dije vernietigbare regshandelinge in die insolvensiereg LLM Thesis
Pretoria (1985). Most modern authorities use this term in the broader context of the collective
execution procedure which comes into existence upon the sequestration of the creditor’s estate.
See, eg, Mars (1988) at 136; Boraine in Suid-Afrikaanse handelsreg (3™ ed) (1988) vol 2 at 651;
Forder “Insolvency of the hire purchase seller: Concursus creditorum, ownership and possession”
(1986) South African Law Journal at 83 86; and for a comprehensive discussion see Swart Die rol
van 'n concursus creditorum in die Suid-Afrikaanse insolvensiereg LLD Thesis, Pretoria (1990) ch
11 (hereafter Swart Thesis); Mars (2008) at 2 and further.

"See Muller and Another v Bryant and Flanagan (Pty) Ltd 1978 (2) SA 807 (A); Smith and Another
v Parton NO 1980 (3) SA 724 (D); Porteus v Strydom NO 1984 (2) SA 489 (D); Thomas
Construction (Pty) Ltd (in liq) v Grafton Furniture Manufacturers (Pty) Ltd 1988 (2) SA 546 (A);
Oelofse N “Invloed van sekwestrasie op onuitgevoerde kontrakte” (1988) THRHR at 543; Reinecke
en Cronje “Eiendom op die huurkoopsaak en kansellasie van onuitgevoerde kontrakte by
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all the property'™ of the solvent spouse vests in the trustee, it would follow that all
executory contracts whereby the solvent spouse obtained rights would be subject
to the rules governing executory contracts. Joubert'' correctly points out that such
an interpretation of section 21 would be most burdensome on the solvent spouse
and her creditors. To illustrate the absurdity of the interpretation, Joubert points out
that section 38 of the Act would apply to contracts of service entered into by the
solvent spouse prior to the sequestration of the insolvent. Before the amendment
of section 38 of the Act his would result in the services of the employees of the
solvent spouse being terminated upon the insolvency of her husband. After the

amendment of section 38, the suspension of such contracts of service may ensue.

A further disadvantage suffered by the solvent spouse’s creditors lies in the fact
that some of the protective regulations of the Act which are available to the
insolvent’s creditors, such as the right to receive certain notices and the rights of
creditors at the various meetings of creditors, are denied the creditors of the
solvent spouse.'® One can justifiably ask why these mostly innocent third parties
should be prejudiced by the actions of someone they had no contact with, or at
least why they should not enjoy the same measure of protection which the

insolvent’s creditors enjoy.

For all the aforementioned reasons it would appear that the legislature could not have
intended creating a concursus creditorum in respect of the creditors of the solvent
spouse. Ample authority exists to exclude the establishment of a concursus
creditorum with respect to the solvent spouse and her creditors. Sequestration is a
prerequisite for a concursus creditorum. It is a principle that originated through the
evolving process of South African common law. Principles relating to the construing

of statutes are not in favour of the common law being altered by legislation' and it

insolvensie van die huurverkoper” (1979) THRHR at 389; Smith Law of insolvency at ch 8; Swart
Thesis ch 17; Van Rooyen L “Terugtrede uit 'n koopkontrak na sekwestrasie van koper se boedel
as gevolg van koper se kontrakbreuk voor sekwestrasie” (1985) THRHR at 222.

'®As defined in s 2 of the Act.

'®1“Artikel 21 van die Insolvensiewet: Tyd vir 'n nuwe benadering?” (1992) TSAR at 703.

82See, eg, ss 4, 9,11 (notices to employees and others) and s 17 (notices to various other parties)
of the Act.

8Steyn LC Die uitleg van wette (5™ ed) (1981) at 44.
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is unlikely that the legislature could have intended altering the common law by means
of a single section of an act. With section 21, the legislature has created an
inadequate and contradictory provision. Its confusing nature is succinctly illustrated by
Van Heerden AJ’s dictum which infers that the provisions of section 21(5) provide for

the establishing of a concursus creditorum:'®*

Indeed, that vesting [of the assets of the solvent spouse in the Master] in itself had the
effect that creditors of the solvent spouse could no longer, as against the trustee, claim
specific performance of an obligation of the solvent spouse, or, as regards unreleased
assets, act on an authority conferred by that spouse.

On the one hand, the legislature is including the solvent spouse’s assets as part of the
insolvent estate and thereby denying the existence of any rights that the solvent
spouse had in respect of those assets. On the other hand, the legislature is
recognising the existence of the solvent spouse’s rights in respect of those assets by

attempting to regulate the position of the solvent spouse’s creditors.

The ability of the solvent spouse’s creditors, under section 21(5), to institute a claim
against the insolvent estate of the husband as if they were creditors of the husband, is no
indication that a concursus creditorum is established in respect of these creditors. The
creditors of the solvent spouse are not creditors of the insolvent, and in this respect
Joubert'® points out that in the absence of section 21(5) it would not be competent for
them to institute claims against the insolvent estate. He further avers that the purpose of
section 21(5) is merely to confirm that the solvent spouse’s creditors can institute claims
against the insolvent estate. By providing for the creditors to institute claims as if they are
creditors of the insolvent estate, he says, the legislature probably only intended that the

procedural rules of the Insolvency Act for the processing of claims should apply.

Is a concursus creditorum necessary for the protection of the creditors of the
insolvent estate? Apparently not. Section 21(5) provides for those creditors to
share in the assets in priority after the creditors of the solvent spouse. The
provisions of section 21(5) have in fact reduced section 21 to a contradiction in
At 14 B.

"®Joubert N “Artikel 21 van die Insolvensiewet : Tyd vir 'n nuwe benadering?” (1992) TSAR at 704;

See also Ailola DA “Section 21 The rights of the separate creditors of a solvent spouse —
understanding Section 21 is the Key” (1993) Journal for Judicial Science at 174.
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terms. Creditors of the solvent spouse are required to prove their claims in respect
of (the solvent spouse’s) assets which, in terms of section 21, have vested in the
trustee of the insolvent estate to the satisfaction of the presiding officer at a
meeting of creditors.'® However, the question that inevitably arises is why the
creditors of the solvent spouse should even be considered once the solvent
spouse has failed to show that such assets do not form part of the estate of the
insolvent spouse. By recognising the claims of the creditors of the solvent spouse
one is recognising the fallacy and inadequacy of section 21. If a claim by the
creditor of the solvent spouse is admitted it would effectively mean that the assets
that are the subject of that claim do not form part of the insolvent estate. Joubert'®
feels that under the latter circumstances it ought to be irrelevant whether the
creditor of the solvent spouse could after sequestration improve his position
relative to other creditors. If a creditor of a solvent spouse fails to prove his claim
against the insolvent estate, it would mean that any attempt to improve his position
of preference in respect of that claim after sequestration of the insolvent estate

would in any event be worthless.

But the situations illustrated above should not even arise if the idea and purpose
embodied in section 21 is to be carried to its intended consequences. Reference
in section 21(5) to creditors of the solvent spouse, appears to be the result of
insufficient thought being given to this issue by the legislature. But, apart from

abolishing section 21, how can this legislation be improved?

One possibility is that if the solvent spouse has bona fide creditors in respect of
particular assets, the assets in question should not form part of the insolvent
estate of her husband. This would create a greater measure of protection for the
bona fide third parties (creditors) who probably had no way of knowing what the
financial position of the insolvent spouse may have been at the time when they
contracted with the solvent spouse. To bring section 21 back into its correct
perspective one must again inquire as to the purpose of this section, namely to

ease the burden of proof that rested on the trustee of the insolvent spouse’s

¥See s 21(5) read with s 44.
'®7 Joubert N “Artikel 21 van die Insolvensiewet : Tyd vir 'n nuwe benadering?” (1992) TSAR at 704.
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estate. The purpose of section 21 was not to attach the consequences of
insolvency to creditors of the solvent spouse, and itis consequently unrealistic and
jurisprudentially unsound to allow section 21 to create a concursus creditorum

where it is unwarranted and unnecessary.

The flaws in the provisions of section 21, and more specifically of section 21(5),
create a conflict of interest between the creditors of the different spouses. This
could have been alleviated if transactions entered into by the solvent spouse, and
property obtained in consequence of such transactions, was subjected to the same
provisions which regulate any other dispositions which can be set aside in terms
of the Insolvency Act. The relationship between spouses would appear to be no
different to the relationship between, for example, parent and child, immediate
family members, employer and employee or simply friends, to mention but a few.
Section 21, in its present structure, is a drastic and inequitable provision which
could have been avoided. If a trustee should suspect that property of a solvent
spouse belongs to her husband’s insolvent estate, such property would usually
have been acquired by means of a disposition that can be set aside in terms of the
act, for example, dispositions without value, section 26, voidable preferences,
section 29, undue preferences, section 30 and collusive dealings before
sequestration, section 31. Although the Constitutional Court has already found that
section 21 does not infringe the provisions of the constitution, it will be submitted
below'® that it may be possible to launch a fresh challenge regarding the
constitutionality of section 21 in the future. A solution should rather be sought in
the removal of section 21 from the statute books. It is submitted that this should
not be seen as burdening the trustee of an insolvent estate in proving the status
of a transaction. The trustee has the entire Act at his disposal. The Act in itself
contains stringentinterrogatory and protective regulations'®®in favour of the trustee
and creditors, while it should not be forgotten that the trustee is being remunerated

for his efforts.

8Byt see the comprehensive discussion in ch 11 and 12 below.
¥95ee specifically ss 26-44.
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The South African Law Commission'® has recommended the easing of the
trustees burden of proof in respect of certain dispositions which may be set aside
under circumstances where a close relationship exists between the insolvent and
another party. Acceptance of this proposal would serve as further justification for
the removal of section 21 of the Act. However, after vacillating between either
removing section 21 from the Act, or replacing it with an improved model thereof,
the Law Commission has opted for replacing section 21 with a provision which, it

is submitted, is more draconian than section 21.'°

10.1.11 The constitutionality of section 21 and section 16(3)

Experience has now shown that much difficulty and debate is experienced in the
interpretation of the various provisions of the constitution and their effect on other
legislation. This is occurring in a piecemeal fashion as time passes.'® However,
from a constitutional point of view, one would have thought that the continued
existence of section 21 of the Insolvency Act would be in the balance.’® This
proved not to be the case when the Constitutional Court handed down judgment
in Harksen v Lane NO and Others,"* where that court, in a majority judgment,

ruled that section 21 did not infringe the provisions of the Constitution.'®

10.1.12 The proposals of the Bill

Over the past decade or two, cases dealing with section 21 have quite frequently
come before the courts. But Harksen v Lane NO,™® in which the Constitutional
Court in @ majority judgment found section 21 to be constitutional, is so far the
most important case regarding section 21 of the Act. This decision probably also
influenced the South African Law Commission in its approach to reforming section

21. The South African Law Commission has proposed replacing section 21 of the

W5ee ch 12 below.

¥ISee Clause 22A which is also discussed in para 12.4 below.

¥25ee ch 11 below.

'93gee, eg, in this context Van der Vyver “The meaning of ‘law’ in the Constitution of the Republic
of South Africa” (1994) South African Law Journal at 569.

1941998 (1) SA 300 (CC).

"%The constitutionality of s 21, and the decision in the Harksen case is comprehensively discussed
in ch 11 below, and will therefore not be considered any further at this point.

%1998 (1) SA 300 (CC).
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Act with a different provision that will apply to more classes of persons than only

spouses of an insolvent."’

10.1.13 Conclusion

The above discussion sheds light on the many problem areas that exist in respect
of assets in a marriage by antenuptial contract when the estate of one of the
spouses is sequestrated. Most of these problems stem directly from the existence
of section 21 of the Insolvency Act. In many respects this section appears
inequitable and outdated. The clumsy drafting of the provisions of this section has
created a problem area in respect of assets in insolvent estates of both solvent
and insolvent persons. It resulted in legal uncertainty concerning the relevant

assets, and the constitutional rights of spouses.

While the provisions of this section may have been necessary when they were first
drafted early in the previous century, the reality today is that many changes have
transpired since the inception of section 21 and it is in need of a major overhaul.
As mentioned above, the relationship between spouses appears to be no different
to the relationship between parent and child or between immediate family
members, and many others. While it would be impossible to apply the provisions
of section 21 to all the latter relationships, it is possible to apply the existing
provisions regarding voidable dispositions and dispositions that may be set aside
to the relationships of spouses. The South African Law Commission has clearly
illustrated its awareness of the need to change section 21, but it has vacillated
between various different options, from the scrapping thereof to its replacement

by the proposed clause 22A of the Draft Insolvency Bill.

While clause 22A may address a few of the pitfalls of its predecessor, in its present
form it will be vulnerable to challenges on various grounds, including constitutional

challenge. The solution would be to remove this type of legislation completely.

""The Law Commission’s proposal is discussed in detail in ch 12 below.
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10.2 Marriages in community of property
10.2.1 Introduction

Spouses who are married in community of property do not have separate estates
of their own, even if they carry on businesses of their own. Sequestration
proceedings are therefore directed at the joint estate of both spouses, and this
results in both spouses becoming insolvents, as defined in section 2 of the Act."#®

1% of one of those

All the property of the spouses, including any separate property
spouses, vests in the Master, and ultimately in the trustee.?® An important
question to consider is what assets belonging to a joint estate of this nature may
be excluded from the joint insolvent estate. Related to this is the question whether
the so-called separate assets of a spouse in a community marriage may be
exempt from the reach of the creditors of the joint estate.

t,201

The Matrimonial Property Act,“”" other legislative provisions and the common law

make provision for a spouse in a marriage in community of property to acquire
property which is separate from the communal estate. On the face of it these
provisions have created the impression that such separate assets are out of the
reach of the creditors of the insolvent communal estate. But this is a false
impression. Testators in particular, have commonly attempted to exclude a
bequest to an heirin a communal marriage by bequeathing property to the heir as
her separate assets, free from the joint estate and beyond the reach of the
creditors of the other spouse, be it prior to, or during sequestration.”®® The

Supreme Court of Appeal has confirmed that this is not possible.?*®

"%|n s 2 “insolvent” means “[... a] debtor whose estate is under sequestration and includes such a
debtor before the sequestration of his estate, according to the context”, and “insolvent estate”
means “an estate under sequestration”. Smith The law of insolvency at 48; Meskin at 5.30.1.
%“The position of separate property belonging to a spouse who is married in community of property
is described below.

20Badenhorst v Bekker No en Andere 1994 (2) SA 155 (N); Du Plessis v Pienaar NO and Others
2003 (1) SA 671 (SCA); Meskin at5.30.1; Mars (2008) at 188; Evans RG “Testator beware!” (2002)
JBL 166; Evans RG “Can an inheritance evade an insolvent communal estate?” (2003) SA Merc
LJ at 228" at

2088 of 1984.

M2g¢e, eg, Vorster v Steyn NO en Andere 1981 (2) SA 831 (O); Badenhorst v Bekker No en Andere
1994 (2) SA 155 (N); Du Plessis v Pienaar NO and Others 2003 (1) SA 671 (SCA).

23Dy Plessis v Pienaar NO and Others 2003 (1) SA 671 (SCA).
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However, finding clarity on this issue, has not been easy. The uncertainty that
enveloped the legal principles relating to this field of law left both courts and
academics sometimes groping blindly for precedents or common law authority to
support their proposed solutions in this regard.?®* It is common for testators to
exclude a bequest from a communal marital estate or from an insolvent estate of
an heir. But some testators, or presumably their estate administrators, do so more
successfully than others. So, for example, many court cases in the past have
considered the question whether an inheritance coming the way of an heir shortly
before, or during sequestration, should be included or excluded from the heir’s

insolvent estate, or from the communal insolvent estate of an heir. 2%

Lee and Honoré confirmed the difficulty encountered in this field when stating that:>*

The precise nature and implications of this community of debts are matters of some
difficulty and uncertainty in our present law ... This is due to the fact that our Courts
(mostly unconsciously) vacillate between two entirely different approaches ... The
first approach treats the spouses as joint debtors ... The second approach does not
regard the spouses as joint debtors ... .

207

This was also expressed in In re William Dyne’s Estate™" where Connor CJ stated that:

It may not be easy to see how, in our law, a wife’s interest in the community of
goods occasioned by her marriage, becomes vested in the trustee of her husband’s
insolvency ... The case has occasioned me not a little difficulty, but, on the whole,
it seems to me that we may look upon the sum, now in question, in this light ... .

This part of this chapter will consider which assets form part of a joint estate of spouses

married in community of property, and which may be exempt therefrom. The question

24Eor conflicting opinions and decisions in this field see, among others,Yeats JP “Die algehele
huweliksgemeenskap van goedere” (1944) THRHR 142 at 162; De Vos W “Aanspreeklikheid van
die vrou getroud in gemeenskap van goedere virgemeenskapskulde na ontbinding van die huwelik”
(1954) THRHR 125 at 137; Hahlo HR The South African law of husband and wife (4" ed) at 226 and
(5" ed) (1985) at 166; Sonnekus JC “Insolvensie by huwelike in gemeenskap van goed” (1986)
TSAR at92; Van Aswegen A “Die Insolvente gade en die Wet op Huweliksgoedere 88 van 1984”
De Rebus (1986) 273 at 273; Nagel CJ en Boraine A “Badenhorst v Bekker No en Andere
(Ongerapporteerde Saaknr 3259 (N)) Gevolge van sekwestrasie van gemeenskaplike boedel op
testamentére uitgeslote bates” (1993) De Jure at 457; Sonnekus JC “Privé bates en sekwestrasie
in huwelik in gemeenskap van goed” (1994) TSAR at 143.

23ee, eg, Zeederberg v Zeederberg’s Trustee and Another (1864 67) 5 Searle 266 at 270, 274;
Pritchard’s Trustee v Estate Pritchard 1912 CPD 87 at 95 and Vorster v Steyn NO en Andere 1981
(2) SA 831 (O) and the many cases cited therein.

208 ge RW and Honoré T Family, things and succession (2" ed) (1983) by Erasmus HJ ,Van der
Merwe CG and Van Wyk AH para 82 n 3.

2071885 NLR 43 at 46 and 47.
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whether the so-called separate property of one of the spouses in a community marriage
may ever be placed beyond the reach of the creditors of the insolvent joint estate will
also be considered. In particular, the question whether an inheritance may be excluded
from an insolvent joint estate, will be considered with reference to recent case law on
this subject. The possibility of the existence of separate estates of a debtor, alongside
the insolvent estate, at the time of and during his or her insolvency will also be analysed.
All these issues have long been debated but are still largely problem areas that relate

to assets of insolvent estates of individuals.

10.2.2 General rules in respect of assets apply

The joint estate of spouses in a community marriage is the “insolvent estate” under
sequestration, as defined in the Act. Both spouses acquire the status of an
insolvent,?® but for purposes of the Insolvency Act, one is dealing here with only one
insolvent estate. Section 20 of the Act therefore applies to this insolvent estate, which
means that this estate, as a single insolvent estate vests in the Master and ultimately
in the trustee, just like any other insolvent estate. For this purpose, this insolvent
estate includes all the property of the insolvent at the date of sequestration, as well as
all the property that the insolvent may acquire during the sequestration, except as

209

otherwise provided in section twenty three of the Act.” Section 23 provides for the

exclusion or exemption from the insolvent estate of various categories of property,?'
thereby excluding that property from the insolvent estate and the reach of the
creditors.?" For the purpose of the Act the general rules relating to the inclusion and

exclusion or exemption of assets applies.?'2

10.2.2.1 Exceptions to the general rules

There appear to be exceptions to the general rules, particularly regarding assets

that may be excluded by means of legislation other than the Insolvency Act. So,

28gmith The law of insolvency at 48; Meskin at 5.30.1; Mars (2008) ch 11. This is one of the
reasons why s 21 of the Act cannot apply to spouses married in community of property. S 21 can
relate only to a solvent spouse.

295ee 55 20(2)(a) and (b) and 23(1).

2056e ch 9 above.

Msee s 23 of the Act.

212As envisaged in ss 20, 23, 79 and 82(6).
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for example, in respect of insurance legislation, the particular marital regime that
parties have entered into may create a big discrepancy regarding the inclusion or
exemption of policy benefits, or a portion thereof. If spouses are married out of
community of property, they may be able to protect their assets by means of life
insurance policies which are structured as contracts for the benefit of a third party.
Section 63 of the Long-term Insurance Act?'* applies where an insolvent person
or his spouse is the life insured. If the insolvent is the beneficiary under that policy,
the policy benefits to be provided to him , or assets acquired therewith within a five
year period, are excluded from his insolvent estate to an aggregate of R50 000.2"
Any amount in excess of the R50 000 is at the disposal of the insolvent estate. So,
irrespective of the marital regime that exists when the benefits are provided, the
R50 000 will be excluded from the insolvent estate. However, if the spouse of the
insolvent, or any other third party, is the beneficiary under that policy, section 63
will not apply, and the insolvent estate will have no recourse to any part of the
policy, even if the insolvent husband had paid all the policy premiums.?'® This
means that the spouse who is married by antenuptial contract is likely to receive
the full policy benefits when they are paid out, to the exclusion of her husband’s
(deceased) insolvent estate.?'® But if these spouses are married in community of
property, the insurance benefit will form part of the insolvent joint estate, without
even the benefit of the R50 000 protection of section 63 of the LTIA. One possible
method to avoid this consequence will be the repudiation of the benefit by that

spouse,®'” so that it then accrues to an alternative beneficiary.

The position that the insolvent spouse finds herself or himself in is in a sense

similar to the position of that envisaged by section 44 of the old Insurance Act,?'®

2352 of 1998. See the comprehensive discussion of the insurance legislation by Evans RG and
Boraine A “Considerations regarding a policy for the treatment of certain beneficiaries of life
insurance policies in the law of insolvency” (2005) De Jure 266.

2“See s 63(1) and (2) LTIA.

2356 ch 9 above. Depending on the circumstances, the trustee of the insolvent estate may be in a
position to recover the premiums, or a part thereof paid by the insolvent spouse by virtue of the
provisions of the Insolvency Act regarding impeachable dispositions or the common law actio Pauliana.
21856e “Considerations regarding a policy for the treatment of certain beneficiaries of life insurance
policies in the law of insolvency” (2005) De Jure 266 for a comprehensive discussion of this
insurance legislation.

2"See Wessels NO v De Jager en 'n ander NNO 2000 (4) SA 924 (SCA) and the discussion thereof
in ch 8 above.

21827 of 1943.
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except that the present situation does not afford the insolvent spouse the limited
protection that section 44 offered. Section 44 of the Insurance Act was struck out
as unconstitutional by the Constitutional Court because it treated men and women

219

differently.

Section 44 discriminated only against women. Section 63, it would appear,

discriminates against either spouse, based purely on marital status.

Section 63 of the LTIA treats spouses differently. This unequal treatment has
considerable negative financial consequences for the spouse in the community
marriage, and she (or the insolvent estate) is denied the protection of a portion of
her assets by virtue of the exemption under section 63 of the Long-term Insurance
Act.

10.2.3 Recent case law

In Badenhorst v Bekker NO en Andere?®® the court ruled that the “separate
property” of a spouse who is married in community of property could not be
excluded from the insolvent (joint) estate. In that case a testator bequeathed a
substantial amount of property to his daughter, the applicant, who was married in
community of property. During 1985 the communal estate was sequestrated. In
1989 the applicant’s father drafted a will bequeathing property to his daughter. The
testator died in 1992 at a time when the communal estate of his daughter and her
spouse was still under sequestration. A clause in the will bequeathed the property
to the applicant as her separate property, to be excluded from the community of
property and from the husband’ marital power, and immune to, or free from, the
debts of the communal estate. The respondents were the trustees of the insolvent
communal estate. They claimed the bequeathed property (the excluded assets)
for the benefit of the insolvent estate. The applicant applied for a declaratory order

that she was entitled to the excluded assets.

29g5ee the discussion in chs 9 and 12 above.
220 1994 (2) SA 155 (N).
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The court held®®' that although it was possible for the testator to bequeath the assets

222

as her separate property and excluded from the community of property,”~ it was not

possible to exclude them from the insolvent communal estate.??® The status of these

assets, McLaren J found,?*

was governed by the provisions of the Insolvency Act.
Sequestration of the communal insolvent estate of spouses results in the insolvency
of both spouses.?”® So, inasmuch as the excluded assets accrued to the applicant
after the sequestration of the joint estate, those assets were governed by section 20
of the Act, thereby vesting them in the insolvent joint estate.?® The Act contained no
provisions, the court found, that pertinently deal with the position of excluded assets.
Although there are exceptions to the general rules set out in section 20, the court held,
the excluded assets in a joint estate were not included in such exceptions.??” There
was no authority in the common law or in any judgments of the courts that excluded
the separate property of a spouse in a community estate from the reach of the
creditors of the joint estate.?”® The confusion that has occurred among authors and in
the courts in respect of the separate assets of spouses with joint estates, vis-a-vis the
creditors of such estates could be ascribed, the court found, largely to the failure to
enquire whether the relevant spouse is a debtor of the insolvent joint estate’s
creditors.?®® The spouses were co-debtors in the communal estate. Thus, the court
found, the debts of the husband and the wife in a marriage in community of property

were communal debts payable out of the communal estate.?*

In Du Plessis v Pienaar NO and Others®®' this question in respect of the separate
assets of a spouse married in community of property was again considered. But
before analysing this judgment of the Supreme Court of Appeal, it may be appropriate

to first look at some of the legislative provisions that may relate to this issue.

221 At 159 D-H.

*23ee Erasmus v Erasmus 1942 AD 265 and Cuming v Cuming and Others 1945 AD 201.
?33ee, eg, Vorster v Steyn NO en Andere 1981 (2) SA 831 (O).

224 At 159 H-I.

225 5ee, eg, De Wet NO v Jurgens 1970 (3) SA 38 (A).

26 At 159 1, 160 D and 160 F.

227 At 160 A-F.

28 At 161 B and further.

229 At 171 B-C.

230At 172 A-B; See also Nedbank Ltd v Van Zyl 1990 (2) SA 469 (A) at 476 B-E and De Wet NO v
Jurgens 1970 (3) SA 38 (A) at 47 D-F.

212003 (1) SA 671 (SCA).
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10.2.3.1 Overlapping legislation: The Insolvency Act and the Matrimonial

Property Act

Section 20(1)(a) of the Act divests the insolvent of his estate upon sequestration,
and vests it, ultimately, in the trustee. For this purpose, the estate of an insolvent
includes all property of the debtor at the date of sequestration, including property
in the hands of the sheriff under a writ of attachment.?* It also includes property
which the insolvent acquires or which may accrue to him during the sequestration,
except as otherwise provided by section twenty three.?*® Section 23 states that
“subject to the provisions of this section [ie section 23] and of section twenty four,
all property acquired by an insolvent shall belong to his estate”. Section 23 then
proceeds to provide for certain property which is specifically excluded or exempted

from the insolvent estate.?*

The Matrimonial Property Act provides that an application by the debtor for the
surrender of a joint estate must be made by both spouses, and an application for
the sequestration of a joint estate by a creditor must be made against both
spouses.?® The implication of this is that both spouses are being recognised as
the debtor in the insolvent (joint) estate. A consequence of a marriage in
community of property is that the spouses become co-owners of all the property
which either of them has brought into the marriage. In this respect, transfer of
ownership occurs automatically by operation of law. A further consequence is that
the general rule is that all property acquired by either spouse after marriage in
community of property also becomes part of the joint estate.®® There are
exceptions to this general rule. The common law, the Matrimonial Property Act and
other legislation make provision for the creation of a “separate estate” within a joint
marital estate. For example, assets can be excluded from the joint estate in an
antenuptial contract, by a will or deed of donation, or by a fideicommissum or a
usufruct. So, for example, the Matrimonial Property Act provides for several

exclusions, making such excluded property part of the spouse’s separate

223 20(2)(a) of the Act.

2333 20(2)(b) of the Act.

B4For a comprehensive discussion of the excluded property, see ch 9 above.
235 Matrimonial Property Act s 17(4)(a) and (b).

236 5ee Cronjé DSP and Heaton J South African Family Law (1999) 86.
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property.?*” “Separate property” is defined in the latter Act as “property which does

not form part of a joint estate”.?*®

10.2.3.2 Du Plessis v Pienaar

The final word in respect of the question whether the separate property of spouses
married in community of property is excluded from the insolvent joint estate was
apparently spoken by the Supreme Court of Appeal in Du Plessis v Pienaar.?*°
Here the question of separate assets again arose where the appellant inherited a
considerable amount of movable and immovable property from her fatherin 1983.
The appellant was married in community of property when the inheritance accrued
to her. Her father, the testator, bequeathed the property to her, subject to a
stipulation that it was, among other things, to be exclude from the joint estate of
the appellant and her husband, and that it was to be excluded from “any possible
insolvent estate”. In March 2000 the joint estate of the appellant and her husband
was finally sequestrated as a result of a failed business venture run by her
husband. The trustees (respondents) claimed the separate property of the
appellant for the benefit of the creditors of the insolvent estate. Following the
judgment in Badenhorst v Bekker NO,?*° Van der Westhuizen J in the lower court
dismissed the appellant’s application to prevent the trustees from selling the

property for the benefit of the creditors, and to restore the property to her.

On appeal the appellant submitted that the debts that had given rise to the claims
against the insolvent estate were debts incurred by the joint estate and were
therefore recoverable only from the property of the joint estate, and not from her
separate property which was excluded from the joint estate. The court accepted
the respondents’ argument that the debt was incurred by the person who was the
debtor, and not by the person’s estate, the latter being merely the source from
which the debt was recovered. The insolvent debtors were therefore both the

spouses, because debts incurred by one spouse are generally the debts of both

B73ee, eg, ss 17(3), 18 and 19 Matrimonial Property Act.
2835ee s 1 Matrimonial Property Act.

2392003 (1) SA 671 (SCA)..

240para 10.2.3 above.
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of them in a marriage in community of property. The spouses, and not the joint

estate, were therefore insolvent debtors.

Nugent JA stated that once it was accepted that debts were incurred by persons
rather than by their estates, and that in marriages in community of property both
spouses were generally liable for payment of the debts that were incurred by one
of them, “it follows that a creditor may look to the estates of both the debtors for
recovery of the debt. In the case of a spouse such as the appellant that estate
comprises not only her undivided interest in the joint estate but also her separate
property that falls outside the joint estate”.>*' Property that was separately owned
by one of the spouses in community of property, the court held, was considered
separate in the sense that it might be dealt with separately by the spouses inter se

and upon dissolution of the marriage.?*

Also the remedies of the Insolvency Act, the court stated, applied to both spouses
in recovering the debt that was due by both of them. The court held that the
Insolvency Act did not recognise separate estates of a debtor, nor did it allow for
the sequestration of only part of a debtor’s estate. An order of sequestration, the

court said, had the effect of divesting the debtor of the whole of his estate.?*

Strictly within the context of this case these observations may be correct. But
within the context of insolvency law, they should, it is submitted, be qualified. It is
true that section 20(1)(a) has the effect of divesting the insolvent of his estate,
vesting it finally in the trustee. It is not correct, however, that there is no provision,
as the court stated, for only part of the debtor’'s estate to be available to his
creditors.?** Section 20(2)(b) in fact specifically provides for such an eventuality by
its reference to section 23 of the Act. Section 20(2)(a) and (b) defines the content
of this (divested) insolvent estate, and the content does not include certain
property which belongs to the insolvent debtor, but which is specifically excluded

or exempted from the insolvent estate. This excluded property belongs to another

241t 675 D-G.
242 At 675 D-G.
23 At 675 G-J.
244 At 676 B-C.
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estate which is owned by the insolvent debtor, but it is an estate which is not under
sequestration. One can assume that the Act’s provisions in respect of excluded or
exempt assets refer partly, to such excluded assets, and the consequential
creation of another estate after the sequestration of the debtor, and it would
appear that the courtin Du Plessis was referring to the Actin this context. Whether
or not excluded assets ever form part of the debtor’s insolvent estate is open to
speculation.?*® This aspect is not expressly regulated in South African legislation,
but it is submitted that excluded property never forms part of an insolvent estate,
while exempt property may. However, in at least one instance it would appear that
assets that belong to an insolvent debtor definitely never form part of his insolvent

t246

estate. Section 63 of the Long-Term Insurance Act“ provides for the protection

of policy benefits under certain long-term policies. Under this section certain policy
benefits that are provided or that are to be provided (and assets acquired with

such benefits) are not “liable to be attached or subjected to execution under a

judgment of a court or form part of his or her insolvent estate”.?*’

A second example of assets that may never form part of a debtor’s insolvent estate

are those referred to in section 23(8) of the Act. Section 23(8) reads as follows:

The insolvent may for his own benefit recover any compensation for any loss or
damage which he may have suffered, whether before of after the sequestration of
his estate, by reason of any defamation or personal injury ... .

In De Wet NO v Jurgens®*® Rabie AJA stated the following in respect of section
23(8) of the Act:

The Act of 1953 lifted the restriction on a woman to personally sue for personal
damages ... and it also gives her the right of control, which she previous did not

29t would for example appear that the insolvent has the right to his salary or remuneration, for his
own benefit, to the exclusion of the rights of the trustee. To claim a part of such remuneration, the
trustee must first take specified measures in order to bring that asset into the insolvent estate for
the benefit of the creditors; see s 23(5) and (9) of the Act. Under s 21 of the Act, on the other hand,
the solvent spouse (temporarily) loses ownership of her assets, and must specifically apply for the
release thereof under s 21(2) of the Act, failing which, the assets will belong to the insolvent estate.
If it was the intention of the legislature to include all assets of an insolvent in the insolvent estate,
even temporarily, then it would have been necessary to make provision for the release, as in s 21,
of the so-called excluded assets, before the insolvent debtor would have any rights to such assets.
246 52 of 1998.

247 5 63(1)(a) of the Long-term Insurance Act.

248 1970 (3) SA 38 (A) at 49 A-C. Author’s translation: “The Act of 1953 ...”

-372-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

have, over the money received as compensation ... but that does not mean, as is
alleged, that this Act created a remedy that did not exist prior to 1953. The wife
could institute an action with the support of her husband, or the husband himself
could do so, and if successful, the communal estate, and therefor also the wife,
received the advantage of the compensation received.

The communal estate to which Rabie is referring could not have been the insolvent
communal estate, since the “betaalde vergoeding” to which he refers is an asset
that is excluded from the insolvent estate by means of section 23(8). This asset
would therefore not be subject to the claims of the creditors of the insolvent
communal estate. The status of assets of this nature will however again be

considered below.

In Santam Ltd v Norman and Another** the underlying purpose of section 23(8)
and the other provisions in section 23 was considered. The court quoted Steyn J
in Kruger v Santam Versekeringsmaatskappy Bpk®**° where he stated, among other
things, that:
By virtue of the Insolvency Act the legislature is primarily interested in divorcing the
insolvent from his assets, passing control of the estate to the trustee and to pass the
assets to the creditors according to their ranking. The body of the insolvent does
not, however, pass to the trustee in this manner. His personal integrity remains
intact and also his status to an extent ... In that context the insolvent’s body is an
“asset” that he can use to the advantage of himself and his family after

sequestration ... Thus damage to his body or soul is his damage and compensation
for such damage accrues to him personally for his own for his own advantage.

This exposition of the underlying purpose of these provisions was adopted with

approval by the appellate division in Santam Versekeringsmaatskappy Bpk v Kruger.?’

In the Norman case the court also confirmed that section 23(8) does not only apply to
compensation recovered after sequestration. The section applies to damages suffered

before or after the sequestration of the insolvent's estate. Traverso J said the following:**2

I can find no reason in logic to distinguish between a case where litis contestation
occurred prior to sequestration and where an award was made prior to
sequestration. The underlying purpose of the legislation remains the same, namely

24°1996 (3) SA 502 (C).
2501977 (3) SA 314 (O) at 317 C-F. Author’ translation follows: “By virtue of ...”
%1978 (3) SA 656 (A).
2521996 (3) SA 502 (C).
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to protect that which is attached to the person of the insolvent, and to enable the
insolvent to retain it for his own benefit to the exclusion of his creditors. To
demonstrate the inequity that will result if | had to uphold Mr Kirk-Cohen’s argument,
I will give the following hypothetical examples.

If X receives an award prior to sequestration which includes a component for
future loss of earning capacity, will this award vest in the trustee? If X receives an
award which is earmarked to enable him to purchase a new wheelchair at regular
intervals for the rest of his life, could the Legislature ever have intended that such
an award would vest in the trustee? The answer to this question is self-evident.

A third example of assets that do not vest in the trustee of an insolvent estate is
that of pension moneys that the insolvent may in terms of section 23(7) recover for
his own benefit. These benéefits, it would appear, do not form part of the insolvent

estate of the debtor.?®

10.2.4 Does the Act recognise separate estates in insolvency?

As stated above, section 23 provides that “subject to the provisions of this section
[ie section 23] and of section twenty four, all property acquired by an insolvent
shall belong to his estate”. Generally, this relates to property acquired by the
debtor after sequestration. But section 23 also provides for certain property which
is specifically excluded from the insolvent estate.?* If, as the court states in the Du
Plessis case above, the Insolvency Act does not recognise separate estates of a
debtor, in which estate will such excluded assets reside? Sequestration therefore
does divest the insolvent of his entire insolvent estate, but this does not mean that
he is divested of property which does not form part of the insolvent estate. That
excluded property will vest in the debtor’s “new” estate which does not form part
of his insolvent estate.”® Section 24 regulates the position of property in
possession of the insolvent after sequestration. Section 24(2) states that whenever
the insolvent acquired the possession of any property, such property, if claimed by
the trustee of the insolvent estate, will be deemed to belong to that estate unless the
contrary is proved. If the contrary is proved, to what estate will such property belong
if not to the insolvent estate? Unless it is proved that the property belongs to a third

party, it will belong to the insolvent debtor, but not to the insolvent debtor’s insolvent

*33ee Matanzima v Minister of Welfare and Pensions and others 1990 (4) SA 1 (Tk AD).
4Byt see also s 63 of the Long-term Insurance Act.
*°See Miller v Janks 1944 TPD 127.
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estate. An example of assets so acquired would be property purchased with income
which is exempt under section twenty three, or by virtue of the provisions of the
Long-term Insurance Act. It would therefore appear that the Insolvency Act does
recognise separate estates of a debtor, and so too it does allow for the sequestration
of only part of a debtor’s estate. Furthermore, by implication, this would also mean
that a debtor, when incurring a debt, is capable in law of binding only part of his or
her estate. From a practical point of view it is important to recognise this because it
is not inconceivable that an application for the sequestration of an unrehabilitated

debtor’s “new” estate may come before the court.

10.2.5 The position regarding separate property in a communal estate

The Matrimonial Property Act specifically makes provision for the existence of
separate property within a communal marital estate.?*® In Du Plessis’s case®’ the
court held that the existence of such separate property did not result in the
creation of a separate estate comprising all property that was excluded from the
joint estate, and which was out of reach of the joint creditors of the spouses. The
existence of such a novel entity, the court found, would result in “startling
anomalies for it would suggest that a debtor might be insolvent in relation to one
estate and not insolvent in relation to the other”. The Matrimonial Property Act, the
court concluded, recognised the existence of separate property in the relationship

between the spouses inter se, but it did not affect the rights of third parties.?*®

But, the above discussion shows that it is not so startlingly anomalous to find that
a debtor may be insolvent in relation to one estate but not insolvent in relation to
another. One last example where this “anomaly” again may occur is where a
spouse, married in community of property, has recovered an amount by way of
damages resulting from a delict committed against him or her. Section 18(a) of the
Matrimonial Property Act excludes such property from the joint estate and it
becomes the spouses separate property. At the same time damages on account
of defamation or personal injury are excluded from the spouses’ insolvent estate
263ee s 1 of the Matrimonial Property Act 88 of 1984.

272003 (1) SA 671 SCA.
2587t 677 C-F.
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by section 23(8) of the Insolvency Act. Assets emanating from such damages may
therefore be out of reach of one of the spouses inter se, while simultaneously they
may be out of reach of the creditors of the insolvent (joint) estate. Wherein then,
do assets of this nature reside; is this not a separate estate within a communal
marital estate, and if so, can such separate and excluded income, or assets

acquired with such income, ever form part of an insolvent estate?

10.3 Conclusion

Although questions may emanate from both the Badenhorst and Du Plessis cases,
it would appear that generally the only assets that may be excluded from a communal
insolvent estate are those that are specifically excluded by virtue of the provisions of
the Insolvency Act, insurance legislation and some other legislation. Such assets are
beyond the reach of the creditors of the communal estate. However, as long as both
spouses in a marriage in community of property are considered to be the debtor in
respect of debts incurred by either of them, it is apparently not possible, other than by
legislation, to create within a communal marriage, a separate estate beyond the reach
of the creditors. Of course, the problems experienced by the spouses in question to
a large extent originate from the particular marital regime that they have entered into,
or that they have entered into by default, after failing, either through negligence or
ignorance, to enter into a marriage out of community of property. In both the
Badenhost and Du Plessis cases, these problems may have been avoided if the

parties had been advised to enter into a marriage out of community of property.

In many foreign jurisdictions the institution of a marriage in community of property
is unknown. Generally, in those jurisdictions, the problems encountered above are

also unknown. In his concluding remarks the judge in the Badenhorst case said:**°

The result may seem unfair, but in my opinion this is the unavoidable result of a
marriage in community of property.

The results of these cases certainly leave behind feelings of inequity, and where a will

is involved, evidence of the poorest of estate planning. At this point one also cannot

2%Author's translation :“ The result ...”
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help but wonder why this issue was not given thorough consideration in the drafting
of the Matrimonial Property Act. That legislation appears to be misleading when it
provides for the creation of “separate estates” for spouses within a community
marriage, but fails to give adequate warning of the consequences thereof vis-a-vis

third parties. Perhaps an amendment of the relevant provisions is overdue.

It is also ironic that although a testator cannot exclude an inheritance from an
insolvent estate by means of a clause such as that used in the Du Plessis and
Badenhorst cases, the heir now can attain the result that the testator had in mind
by a mere act of repudiation.?*® While the heir will lose all rights to the inheritance
if he repudiates, he will also ensure that the inheritance is excluded from the
insolvent estate. The inheritance will then generally devolve upon another person,
either in terms of the relevant will, or intestate. This result, one may argue, is more
in line with what the testator probably intended. Simultaneously, however, it is in
direct conflict of the insolvency law policy of the collection of maximum assets for
the advantage of creditors in insolvent estates. These problems are the result of
a lack of consistency in the formulation of policy in respect of assets in insolvent

estates . Legislation on this important aspect is non existent.

Future legislation, or amending legislation, must consider the question of assets
of insolvent estates in the context of the policy considerations and principles that
support the idea of collection of maximum assets for the advantage of creditors,
together with a solid policy on excluded and exempt assets and the idea of utilising
those assets for a fresh start. As far as is possible, such legislation must be
comprehensively contained in one Act, thereby avoiding the confusion and
uncertainty that often arises when different fields of law overlap, but fail to consider

or refer to the various overlapping provisions. Further, where a lack of legislation

20 5ee Kellerman NO v Van Vuuren & Others 1994 (4) SA 336 (T); Boland Bank Bpk v Du Plessis
1995 (4) SA 113 (T); Klerck and Schédrges NNO v Lee & Others 1995 (3) SA 340 (SE); Simon NO
& Others v Mitsui and Co Ltd & others 1997 (2) SA 475 (W); Wessels NO v De Jager en 'n Ander
NNO 2000 (4) SA 924 (SCA); Durandt NO v Pienaar NO & Others 2000 (4) SA 869 (C); Sonnekus
JC ‘Adiasie, insolvensie en historiese perke aan die logiese’ 1996 TSAR 240; Sonnekus JC ‘Delatio
en fallacia in die Hoogste Hof' 2000 TSAR 793; Stevens R ‘R I P TESTATOR: Wessels NO v De
Jager en 'n ander NNO’ (2001) 118 SALJ at 230 and Evans RG “Should a repudiated inheritance
or legacy be regarded as property of an insolvent estate?”(2002) 4 SA MercLJ at 690.
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has resulted in problem areas regarding assets in insolvent estates, like insurance
policies and inheritance, new legislation must expressly regulate and solve these
problems within a uniform policy for the collection of assets so as to create legal
certainty regarding property included in the insolvent estate, and property exempt
therefrom. This will resolve many of the existing problems regarding property in the

insolvent estates of individuals in South Africa.
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Chapter 11: The impact of the South African Constitution on

selected problem areas in respect of assets in insolvent estates

11.1 Introduction

All constitutions regulate the exercise of public power, and modern constitutions
determine the locus of power and the manner in which power is exercised." Values

and principles are also inherent in modern constitutions. These values:?

[are] a priori commitments upon which the whole edifice of democratic government
is premised. They are the a priori assumptions that justify and give a bill of rights its
particular form. Centred round human dignity, the values of freedom and equality
... form the mantra of values that inform democratic constitutions.

Modern constitutions also feature a Bill of Rights.®> South Africa now has such a
modern Constitution and a Bill of Rights.* However, none of this was in place when
the Insolvency Act and most of its amending legislation came into force. The
values and principles upon which the Constitution is built differ radically from many
of the values, principles and policies that are the foundation of the Insolvency Act.’
It should therefore be expected that provisions of the Insolvency Act will be
challenged as being unconstitutional. In respect of assets of the insolvent estate,
this challenge has already been launched on several fronts, sometimes

successfully, sometimes not.

The purpose of this chapter is to consider the manner in which the constitution has
impacted on, or may impact on, certain provisions of the Insolvency Act that relate
to assets of the insolvent estate. More specifically, this chapter will consider the
constitutional impact on benefits of life insurance policies, property in the form of
the dwelling of the insolvent debtor and his dependents, and the property of the

spouse of the insolvent debtor. The first and last of these subjects, or aspects

'Cheadle NH, Davis DM and Haysom NRL South African constitutional law: The bill of rights (2002)
at 1 (hereafter Cheadle); see generally also Woolman S Constitutional law of South Africa (2™ ed)
(2004) at para 31.1 (hereafter Woolman) and Rautenbach IM and Malherbe EFJ Constitutional law
(4" ed) (2004) at para 2.1 and further (hereafter Rautenbach).

’Cheadle at 1.

%Cheadle at 1. In the Constitution the Bill of Rights is set out in ch 2.

“Constitution of the Republic of South Africa Act 108 of 1996 (hereafter the Constitution or the final
Constitution).

524 of 1936 (hereafter the Act or the Insolvency Act).
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thereof, have already been considered by the Constitutional Court, but the issue
of the dwelling of the insolvent debtor is yet to be considered within the context of

insolvency legislation.

While certain provisions of the Insurance Act® that overlapped with insolvency law
were successfully attacked on constitutional grounds, the attack on section 21 of the
Insolvency Act, concerning the solvent spouse’s property, was less successful. But
despite some provisions of the Insurance Act being struck out, new insurance
legislation” has failed to provide an adequate solution to the aspect of insurance
benefits being either included or excluded as property of an insolvent estate. The
reason for this, it would appear, is because there is no consistent policy concerning

the manner in which estate property in insolvency must be approached.

The possibility of excluding the home of the debtor from his insolvent estate on
constitutional grounds has not yet been considered within the confines of the
collective mechanism of insolvency legislation. In respect of the individual debt
collection procedures, however, the issue of a right to housing has been the
subject of litigation, and it is probably only a matter of time before it encroaches
upon the insolvency arena. Linked to the housing considerations is the right of

children to be sheltered in homes.

In this chapter the constitutional impact, or possible impact, on insurance policies,
on the assets of spouses of insolvent debtors, on the right of a debtor to a dwelling
and the rights of children (and others) residing in that dwelling will be considered
in some detail. It would appear that these problem areas cannot be rectified
without a well considered policy in respect of estate assets. This policy must
conform with the spirit of the constitution and the bill of rights. Section 39 of the
constitution describes how the Bill of Rights must be interpreted. It states that a
court, tribunal or forum must interpret the Bill of Rights so as to promote the values

that underlie an open and democratic society based on human dignity, equality

°27 of 1943.
The Long-term Insurance Act 52 of 1998.
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and freedom.? Further, in this interpretation it must consider international law, and
may consider foreign law, and when interpreting legislation, that body must

promote the spirit, purpose and objects of the Bill of Rights.®

Chapter 2 of the South African Constitution protects fundamental rights.' These rights,
however, are not absolute rights and may come into conflict with one another. They are
also subject to a general limitation clause."" In terms of section 36 of the Constitution a
fundamental right may be limited by a law of general application if such limitation is
reasonable, is justified in an open and democratic society based on freedom and
equality, and provided that such limitation does not negate the essential content of the
right in question. Any substantial insolvency law policy must recognise, and be tested
by, this limitation clause. As will be shown in the discussion below, the existence of the
limitation clause is crucial in the Constitutional Court’s finding of the presence or

absence of constitutionally offensive insolvency legislation, or related legislation.

In respect of estate assets, some of the provisions in the Insolvency Act may be
inconsistent with the provisions of the Bill of Rights in that they negatively affect
the basic rights of the debtor and or his dependents. Such rights that will be
considered in this chapter relate to equality,” the right to human dignity,"
privacy,' property,’ housing'® and the rights of children."” These rights will receive
further consideration within the discussion of the relevant estate assets which may
be considered to be problem areas in the insolvent estates of individuals. As
already mentioned, the assets that will receive specific analysis are benefits
emanating from insurance policies, property of a spouse, and the home of the

insolvent debtor and others residing in it.

83 39(1)(a) Constitution.

S 39(1)(b)-39(2) Constitution.

"YFor a comprehensive discussion on the Interim Constitution, see also Cachalia A, Cheadle A,
Davis D, Haysom N, Meduna P, Marcus G Fundamental rights in the new Constitution: An overview
of the new Constitution and a commentary on chapter 3 on fundamental rights (1994); Basson DA
South Africa’s Interim Constitution: Text and notes (1994).

""See s 36 of the Constitution.

125 9 Constitution.

35 10 Constitution.

%S 14 Constitution.

®g 25 Constitution.

'°S 26 Constitution.

75 28 Constitution.
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11.2 Insurance policies
11.2.1 Introduction

New insurance legislation in the form of the Long-term Insurance Act'® and the
Short-term Insurance Act, repealed the Insurance Act.?’ Both acts commenced
operation on 1 January 1999. In the context of this chapter the Long-term
Insurance Act is of importance in respect of protected life policies. The Insurance
Act has been repealed by the new legislation, but in order to consider the
implications that the constitution has had on insurance legislation within the
insolvency law context, it is necessary to discuss the position under the old

legislation briefly. Thereafter the new legislative provisions will be considered.?'

11.2.2 The Insurance Act 27 of 1943 (prior to 1 January 1999)

The Insurance Act 27 of 1943 provided that, subject to certain conditions, life policies
were excluded from an insolvent estate to the extent stated in that Act. Life policies
which qualified for protection included ordinary life assurance and endowment policies,
industrial policies and funeral policies. If several policies qualified for an exemption,

the trustee could choose which policy would be released.?

There were mainly three categories of protection under the Insurance Act, namely:

(1) Protection of policies taken out by a person on his own life.?

(2) Protection of policies taken out by a married woman.*

(3) Protection of policies which a man had ceded to his wife or which he took out in favour
of his wife or child.>> On constitutional grounds, an aspect of this third category of
protected policies was challenged as being inconsistent with the Bill of Rights, so only

this aspect will be considered in more detail in paragraph 2.2.3 below.

'®52 of 1998.

1953 of 1998.

2027 of 1943.

A more comprehensive discussion of this topic can be found in ch 9 below.

223 45 of the Insurance Act.

23 39 of the Insurance Act; The relevant statutory provisions are phrased in the masculine, but the
law is the same where the insolvent is an unmarried woman. In terms of s 6(a) of the Interpretation
Act 33 of 1957 the masculine gender must be read with the feminine gender.

243 41(1) and s 41(2) of the Insurance Act.

253 42 of the Insurance Act.
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11.2.2.1 Protection of policies taken out by a person on his own life

The surrender value of a life policy taken out by a person on his own life was partly
excluded from his insolvent estate if it had been in force for at least three years.
Generally, if the joint value of all such policies owned by that person exceeded R30 000,
the amount in excess of the R30 000 formed part of his insolvent estate.”® Property
purchased with such protected funds was also excluded from the insolvent estate for a

period of five years from the date upon which the money became payable.”

11.2.2.2 Protection of policies taken out by a married woman

A policy taken out by a woman on her own life, who then married, was, together
with any money paid out in terms thereof, or property purchased with that money,
excluded from a joint estate between her and her spouse, and from the husband’s
marital power.?® Premiums paid on the policy by the husband while his liabilities
exceeded his assets, or when the joint estate in a community marriage was
insolvent, had to be repaid by the wife.*® Where a woman took out a policy on her

husband’s life after the marriage, the same principles applied.

11.2.2.3 Protection of policies that a man ceded to his wife or that he took

out in favour of his wife or child

If a man took out a policy on his own life and thereafter ceded the policy to a
woman whom he intended marrying and whom he thereafter married in community
of property, or if a man took out a policy in favour of a woman whom he intended
marrying and whom he later married in community of property, or in favour of their

child, that policy was excluded from the joint estate.*

If a man ceded a policy to an intended spouse, or took out a policy in her favour

or in favour of their child, and then married the woman out of community of

%3 39(1) Insurance Act.

273 39(3) Insurance Act. S 39 relates to the position where the insolvent is still alive when his estate
is sequestrated, while s 40 applied mutatis mutandis to deceased estates.

23 41(1)-(2) Insurance Act

293 42(2) Insurance Act

%3 42(1) of the Insurance Act.
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property, that policy did not form part of the woman’s insolvent estate. The
protection was limited to R30 000 of the joint value of that policy and of all other
life policies of which the woman was the owner. It included all monies paid to her,
or due to her, in terms of such policies, and the value of all other property which

belonged to her and into which she converted any such money.*'

A married man, whether married in or out of community of property, could cede a life
policy taken out in his own favour, to his spouse, or he could take out a life policy in
favour of his wife or their child.*® In such a case the policy, any benefits paid out under
it, and any property into which that money was converted were excluded from the joint
estate (if one existed) and from the man’s marital power.* If the estate of a man who
so ceded a policy to his wife, or who effected a policy in her favour or in favour of their
child, was sequestrated, the policy and all money or assets emanating from it were
deemed not to belong to the insolvent estate.* But this protection did not apply if the
transaction was not bona fide and was ceded or taken out less than two years before
sequestration.® The policy was fully protected if it was ceded or taken out under a duly

t.36

registered antenuptial contract.™ However, if the transaction was so entered into

otherwise than by such antenuptial contract, only R30 000 was protected from the

creditors of the insolvent estate.®”

Section 44(3) provided a measure of protection to women married in community of
property. It regulated life policies that a woman married in community of property
owned, or money or assets derived from it, which was excluded from the community
of property, but which could be attached by her husband’s creditors. Such policy could

not be attached by the husband’s creditors unless the spouses’ joint assets were

315 42(2) of the Insurance Act.

%23 43 of the Insurance Act.

33 43 of the Insurance Act.

%3 44(1) of the Insurance Act.

%3 44(1) of the Insurance Act.

%3 44(1)(a) of the of the Insurance Act.

%S 44(1)(b) of the of the Insurance Act. S 44(2) of the of the Insurance Act dealt with these policies where
the man’s estate had not been sequestrated, in other words the position in the individual debt collection
procedure. Then the policy was deemed to be his property as against any of his creditors so far as its value
exceeded R30 000, if two years had passed since the cession or effecting of the policy had transpired (s
42(2)(a)). If less than two years had passed between the cession or effecting of the policy, and attachment
thereof by a creditor, then the policy in its entirety was deemed to be his (s 44(2)(b)).
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insufficient to satisfy the claim. But if the policy was so used to satisfy such claim, the
woman was entitled to be refunded for the relevant amount out of any policy of money
belonging to her husband which was withheld from his creditors or the trustee of his

insolvent estate in terms of section 39 of the Insurance Act.®

11.2.2.4 The constitutionality of section 44 of the Insurance Act

Previously, where the husband’s estate was sequestrated, but not the wife’s,
section 44(1) and (2) of the Insurance Act regulated the position where he ceded
certain life policies to his wife or which he took out in her favour, whether before
or after their marriage. However, section 44(1) and (2) was declared void by the
Constitutional Court*® because it discriminated unfairly on the basis of sex and

marital status.

11.2.2.4.1 What was the purpose of section 44?

Section 44 of the Insurance Act (and the repealed section 28 of the Insolvency Act) had the
dual purpose of protecting both the wife of the insolvent husband as well as his creditors.
Firstly, in view of the common law rule prohibiting donations between spouses, section 44
provided a married woman with a benefit which would otherwise have been denied her.*
Secondly, the interest of the creditors was protected from the possibility of collusion and
fraud between the husband and wife. However, with the introduction of section 22 of the
Matrimonial Property Act 88 of 1984, which allowed for donations between spouses, the first
purpose above fell away and in fact reverted into a burden on a married woman who may
have been affected by section 44. But for section 44, a policy envisaged in that section could
in its entirety have amounted to a valid donation to the wife if the requirements of validity had
been met and the suspicion of simulation had been removed. Furthermore, only a married
woman was affected by the provisions of this section, not a married man in whose favour
his wife had taken out a policy or ceded it to him. This situation inevitably led to the decision
of the Constitutional Court in Brink v Kitshoff*' whereby section 44(1) and (2) was declared
unconstitutional and therefore invalid.

%83 44(3) of the Insurance Act.

*In Brink v Kitshoff NO 1996 (4) SA 197 (CC).

“*The insurance policies under discussion can be regarded as donations between spouses.
411996 (4) SA 197 (CC).
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11.2.2.4.2 Brink v Kitshoff 1996 (4) SA 197 (CC)

Mr Brink took out a life insurance policy valued at R2 million, of which he was the
owner, in 1989. He ceded this policy to his wife in 1990. She is the applicant in this
case. In 1994 Mr Brink died insolvent. His estate was administered under section
34 of the Administration of Estates Act 66 of 1965. The executor claimed, in terms
of section 44 of the IA, all but R30 000 of the proceeds of this insurance policy for
the estate. The insurer refused to accede to this claim, and the matter eventually

came before the Constitutional court.

O’'Regan J found that married women and married men were treated differently by
section 44(1) and (2). Married women, but not married men, were disadvantaged,** and
it amounted to discrimination against women on the grounds of both sex and marital
status. This was a contravention of section 8, the equality clause, of the interim
Constitution.”* Now section 44(1) and (2) had to be tested against the limitation clause
in the Constitution.** To succeed under this clause it would have to be shown that
section 44 was reasonable and justifiable in an open and democratic society based on
freedom and equality, and that it did not negate the essential content of section 8 of the
(interim) Constitution. To test this, the purpose and effects of the infringing provision had

to be analysed and weighed against the nature and extent of the infringement caused.*

The first purpose of section 44 of the 1A, O’Regan J held, was to provide married

women with a benefit which they had been denied because of the common law

At 217 F-G.
*3Constitution of the Republic of South Africa Act 200 of 1993 — now s 9 of the present Constitution
of the Republic of South Africa Act 108 of 1996. The relevant subsections of s 9, the equality clause
in the present Constitution, read as follows:
9(1) Everyone is equal before the law and has the right to equal protection and benefit of the law ...
9(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more
grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language and birth ...
9(4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds
in terms of subs (3). National legislation must be enacted to prevent or prohibit unfair discrimination.
9(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is
established that the discrimination is fair.
For a comprehensive discussion on the constitutional commitment to equality, see Currie | and De
Waal J The Bill of rights handbook (5" ed) (2005) at 230 (hereafter Currie) and Cheadle at 51. See
also Van der Schyff G Limitation of rights: A study of the European Convention and the South
African bill of rights (2005) at 269.
43 33 of the interim Constitution and s 36 of the present Constitution.
*°At 218 F-H.
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prohibition of donations between spouses. This purpose had fallen away when the
common law rule was abolished by section 22 of the Matrimonial Property Act.*®
So, instead of being advantageous, section 44 of the Insurance Act became
burdensome to married women.*” The second purpose of protecting creditors of
insolvent estates remained in place. The court considered the protection of
creditors to be a valuable and important public purpose, and the court accepted
that the close relationship between spouses could lead to collusion or fraud, but
it could not accept that the distinction between married men and married women
could be said to be reasonable and justifiable.*®* No persuasive reasons were
advanced to show why section 44 should apply only to transactions in which
husbands effected or ceded policies in favour of their wives, and not to similar
transactions by wives in favour of their husbands. There seemed to be no reason
why fraud or collusion does not occur when husbands, rather than wives, are the
beneficiaries of insurance policies. Avoiding fraud or collusion, the court found,
does not suggest a reason as to why a distinction should be drawn between
married men and married women.*® Sufficient other legislative provisions® that
could reasonably serve the purpose of protecting the interests of creditors in a
manner less invasive of constitutional rights were available. Section 44(1) and (2)
of the Insurance Act caused discrimination that was not reasonable or justifiable
in the light of the purpose of the legislation. The court declared these provisions

invalid.®'

The effect of the Brink decision was that the benefits of policies effected in favour
of or ceded to one spouse by another would ostensibly belong to the estate of the
recipient spouse without any limitation, and irrespective of the insolvency of the
other spouse. This, of course, was subject to the provisions of section 21 and

section 26 of the Act.?

88 of 1984.

“"In the absence of s 44,the entire policy could be regarded as a valid donation to the wife.

At 218 I-J.

“9At 219 A-C.

®0Such as ss 26, 29, 30 and 31, for impeaching transactions, and s 21 of the Insolvency Act, for
vesting the solvent spouse’s assets in the trustee.

At 219 F-H.

®2This aspect relating to s 21 is discussed in ch 10 above.
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11.2.3 The Long-term Insurance Act’

As stated above, the Long-term Insurance Act,** which came into effect on 1 January
1999 repealed the Insurance Act 27 of 1943. In terms of the Long-term Insurance Act,
policy benefits® (or the assets acquired exclusively with those benefits) provided to
a person (the beneficiary) under one or more assistance, life, disability or health
policies® are protected if such person or his/her spouse is the life insured® and the

policy has been in force for at least three years.*®

Other than for a debt secured by such policy, the policy benefits (or
aforementioned assets) will during his or her lifetime, not be liable to be attached
or subjected to execution under a judgment of a court or form part of his or her
insolvent estate, or upon his or her death, if he or she is survived by a spouse,
child, stepchild or parent, not be available for the purpose of payment of his or her
debts.*® These policy benefits are only protected if they devolve upon the spouse,

child, stepchild or parent of the beneficiary in the event of the latter's death.®

This protection is limited in that it applies to benefits, or to assets acquired solely with
the policy benefits, for a date of five years from the date on which the policy benefits
were provided, to an aggregate amount of R50 000 or another amount prescribed by
the Minister.®’ The onus is on the person claiming the protection afforded by the
section to prove, on a balance of probabilities, that he is entitled to them.® Provision
is made for the selection for realisation of protected policies where two or more long-

term policies exist, and for the partial realisation of protected policies.®

®3This Act is extensively discussed in ch 9 above. The present discussion is merely a summary that
is intended to reflect on the consequences of the re-drafting of legislation that was intended,
amongst other things, to assure its constitutionality, but in fact produced legal uncertainty, and
predictably, a spout of litigation.

*Act 52 of 1998.

%Long-term Insurance Act 52 of 1998 s 63(1) read with s 1 “policy benefits” being one or more sums
of money, services or other benefits, including an annuity.

%8Long-term Insurance Act 52 of 1998 s 63(1) read with s 1.

*"Long-term Insurance Act 52 of 1998 s 63(1) read with s 1 “life insured”.

%8 ong-term Insurance Act 52 of 1998 s 63(1).

*Long-term Insurance Act 52 of 1998 s 63(1)(a) and (b).

®Long-term Insurance Act 52 of 1998 s 63(3)(a).

®'Long-term Insurance Act 52 of 1998 s 63(2)(a) and (b); s 1 “Minister”.

®2Long-term Insurance Act 52 of 1998 s 63(1)(b).

®*See S 64 and S 65.
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If compared with the Insurance Act, it would appear that the legislator exercised
an attempt at simplifying the somewhat complex predecessor to the Long-term
Insurance Act. In the process of doing so, however, the drafters of the Long-term
Insurance Act possible failed to adequately analyse the possible scenarios that
would result when section 63 of the Long-term Insurance Act had to be applied to
the context of the insolvent debtor. The first clutch of case law regarding section
63 of the Long-term Insurance Act proved that the drafters of this legislation failed
to recognise the importance or the extent of the overlapping insolvency law, and
consequently the principles and policies upon which insolvency law rests were not
considered at all. While simplification of the legislation may have resulted in clarity
on one level, on others this legislation has resulted in legal uncertainty regarding
policy-benefits as property of insolvent estates, and the current insolvency law
policy of swelling the insolvent estate to the maximum for the advantage of
creditors, has been negated. Section 63 will probably not have any constitutional
implications, but its formulation bears evidence that it was not drafted with
insolvency law policy of advantage to creditors in mind. The implications of this
legislation are comprehensively discussed in chapter 9 above. The one possible
infringement of a spouse’s rights when married in community of property, by
section 63, is considered in paragraph 10.2.2 above and will not be repeated here.

t64

11.3  Section 21 of the Insolvency Ac
11.3.1 Introduction

In South African law sequestration of a married person automatically affects the
“spouse” of that person in a number of ways. The property of the spouse, for
example, is placed at risk by such sequestration. Without exception, the property
that belongs, or ostensibly belongs to the spouse of an insolvent will be affected
by the order of sequestration against the insolvent spouse. The Insolvency Act and
other legislation are geared towards raking in property in possession of a solvent
spouse that may belong to the insolvent estate, thereby enforcing the insolvency

law policy of advantage to creditors. This policy of attacking the property of the

®For a comprehensive discussion on the effect of sequestration on the property of married persons,
see ch 10 above.
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spouse has however been challenged. The introduction of section 21, in short, has

created a problem area in respect of assets in the insolvent estates of individuals.

But section 21 relates only to marriages by antenuptial contract. This must be
distinguished from marriages in community of property, which is also, it is submitted,
a problem area in respect of property of individual debtors.®® With a marriage in
community of property there is, in principle, only one joint estate that is already under
sequestration, and both spouses acquire the status of an insolvent. But in a marriage
out of community of property one is essentially dealing with two separate estates and
in the event of the insolvency of one of the spouses, section 21 of the Insolvency Act
will apply.®® However, as will be discussed below,®” section 21 is not applicable only
to spouses who have formally entered into a marriage, but also to various other
categories of “spouses” living together as “husband and wife”. A consequence of the
provisions of section 21 is that it vests the assets of the solvent spouse firmly within
the hands of the trustee of the insolvent spouse where, depending on the
circumstances, they may or may not remain. This vesting in fact results in a transfer

of the dominium of the property, albeit temporarily, in the trustee.®®

11.3.2 Marriages by antenuptial contract

Section 21 came about because, before its inception,® debtors frequently attempted
to avoid payment of their debts by transferring their assets to a spouse, thereby
defrauding their creditors while simultaneously benefiting themselves.” Particularly in

marriages entered into by antenuptial contract or in cases where two people were

®This problem area is discussed in ch 10 above.

®Acar v Pierce 1986 (2) SA 827 (W). In marriages in community of property there is in fact only one
estate, therefore s 21 of the Insolvency Act cannot apply. S 21 will also not apply in a marriage in
community of property in respect of property of the wife which has been excluded from the joint
estate, because the wife is also an insolvent; see in this respect De Wet NO v Jurgens 1970 (3) SA
38 (AD) at 48 ; Badenhorst v Bekker NO en Andere 1994 (2) SA 155 (N) at 160-161; Du Plessis v
Pienaar NO and Others 2003 (1) SA 671 (SCA) and Meskin at 5.30.1. Evans RG “Can an
inheritance evade an insolvent communal estate?” (2003) SA Merc LJ at 228. See ch 10 above for
a comprehensive discussion of s 21 of the Insolvency Act.

5See para 11.3.3 below.

®pe Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A) at 15-16; Harksen v Lane NO and Others
1998 (1) SA 300 (CC) at 317-318.

69By amending the Insolvency Act No 32 of 1916 by the Amendment Act 29 of 1926.

“Maudsley v Maudsley’s Trustee1940 WLD 166; Smith CH The law of insolvency (3™ ed) (1988)
at 108 (hereafter Smith Law of insolvency); De la Rey EM Mars The law of insolvency in South
Africa (8" ed) (1988) at 165 (hereafter Mars (1988)).
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merely living together as man and wife, estate assets would be transferred between
spouses by simulated transactions. The onus was then on the trustee of an insolvent

estate to prove that such transfers were simulated transactions.

Section 21 halted this practice. It was the intention of section 21 to relieve the trustee
of the onus to show that the property claimed by the solvent spouse was in fact her
separate property. Section 21 placed this onus on the solvent spouse.”’ Section 21,
however, has been challenged in the Constitutional Court’? in the case of Harksen v
Lane NO and Others,”® which is discussed in more detail below. The position of
spouses of insolvent debtors is extensively discussed in chapter 10 of this thesis,

therefore only the constitutionality of section 21 will be considered here.

11.3.3 The term “spouse”

"Spouse" is defined in section 21 as a wife or husband by virtue of a marriage of
any law or custom, as well as a woman living with a man as his wife or a man living

with a woman as her husband, although not married to one another.”

However, since the commencement of the Civil Union Act™ on 30 November 2006,
the definition of the term “spouse” in the Insolvency Act has by implication been

amended to include persons of the same sex who have entered into a civil union.

The Civil Union Act was introduced to accord same-sex couples the same family

law rights and obligations, and the same status, benefits and responsibilities

""De Weten Van Wyk De Wet en Yeats Die Suid-Afrikaanse kontraktereg en handelsreg (4" ed) (1978)
at 455;Smith The law of insolvency at 108; Joubert N “Skenkings tussen man en vrou, simulasie en
artikel 21 van die Insolvensiewet 24 van 1936” (1992) TSAR 345; Joubert N “Artikel 21 van die Insolven-
siewet: Tyd vir 'n nuwe benadering?” (1992) TSAR at 699; Coetzer v Coetzer 1975 (3) SA 931 (EC);
Snyman v Rheeder 1989 (4) SA 496 (T); De Villiers v Delta Cables 1992 (1) SA 9 (A).
"’The position of property of spouses vis-a-vis an insolvent spouse, including the provisions of s 21 have
been fully discussed in ch 10, therefore only the constitutional challenge to s 21 is discussed here.
731998 (1) SA 300 (CC).
321 (13). In considering this section the courtin Chaplin v Gregory (or Wyld) 1950 (3) SA 555 (C)
at 564 was prompted to say the following:
By introducing this subsection the Legislature quite obviously intended to bring into the net those persons
who while not legally married were occupying the de facto position of husband and wife. The method by
which this was done was, to say the least, a clumsy one.
517 of 2006. Aspects of this topic were discussed in ch 10 and are being repeated here for ease
of reference for the reader.
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accorded to opposite-sex couples, thereby respecting the constitutional rights of
same-sex couples.” “Civil union” is defined in this Act’” as the voluntary union of
two persons who are both 18 or older, which is solemnised and registered by way
of either a marriage or a civil partnership, according to the procedures prescribed
in the Act, to the exclusion, while it lasts, of all others. A “civil union partner” means
a spouse in a marriage or a partner in a civil partnership, as the case may be,
concluded in terms of the Civil Union Act,” and this Act applies to civil union

partners joined in a civil union.”

A consequence of a civil union is that the legal consequences of a marriage in
terms of the Marriage Act®® apply, with relevant contextual changes, to a civil
union.’’ Furthermore, a reference to marriage in any other law, including the
common law, includes, with relevant contextual changes, a civil union, and
husband, wife or spouse in any other law, including the common law, includes a

civil union partner.®?

For the purpose of section 21(13) of the Insolvency Act, this would mean that a
civil union partner falls within the definition of the word “spouse” and section 21 will
now apply with equal force to such partners. However, if two same-sex partners
have not entered into a civil union but are merely living together, section 21 will
probably not apply to that relationship. Further, if partners in a civil union separate
but do not formally terminate the civil partnership, section 21 will probably continue
to apply to that civil partnership. At the same time, however, if such partners
should live with another same-sex partner but not enter into a civil union with that
person, then section 21 will not apply to that situation, even though they may be
living together as man and wife. The Insolvency Act must therefore be amended
to bring all same-sex relationships within the ambit of section 21, and consequently

within the terrain envisaged by the Bill of Rights in the Constitution.

8See the preamble of the Civil Union Act 17 of 2006.
"See s 1 of Act 17 of 20086.

8See s 1 of Act 17 of 20086.

“See s 3 of Act 17 of 2006.

8025 of 1961.

81See s 13(1) of Act 17 of 2006.

835ee s 13(2)(a)-(b) of Act 17 of 2006.
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In its present form, it may be argued that section 21 discriminates on grounds of
equality because it differentiates between persons of the same class, namely
solvent “spouses”. More specifically, the discrimination appears to be based on the
specified grounds of sexual orientation and marital status, because only certain
classes of persons who may be classified as spouses under section 21(13) and
now the Civil Union Act, are affected by section 21. Discrimination on these
grounds is presumed to be unfair, and one would think that it would be difficult to
establish the fairness thereof as there seems to be no rational connection between
section 21 and its purpose, being the protection of creditors and assisting the
trustee in his duties.®® Section 21(13) stifles this aim. But it is submitted that the
lacuna in this sub-section should not affect the continued existence of section 21
as a whole, because the Constitutional Court’s ruling in Harksen v Lane on the
justification of the differentiation caused by section 21 should stand. If anything,
pending the amendment of this subsection, the courts could rectify section 21(13)
by requiring a reading in of, for example, the words “or persons of the same sex

living together as spouses”.®

11.3.4 The constitutionality of section 21 and section 16(3) of the Insolvency Act

In the discussion in chapter 10 above it has been suggested that section 21 is a
drastic provision. In the common law a presumption known as the presumptio
muciana existed, whereby everything in possession of a married woman, in
respect of which the source was uncertain, was considered to have come from her
husband or someone under his power. However, in most of the modern world this
principle of merging the spouses (usually the wife’s) property with that of the
insolvent spouse has fallen away.®* While section 21 may have served its purpose
at the time of its enactment in the previous century, before the existence of a

democratically based constitution, it now looks like a provision that discriminates

8See, eg, National Coalition for Gay and Lesbian Equality v Minister of Justice 1999 (1) SA 6 (CC)
and National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 (CC)
concerning discrimination on grounds of sexual orientation; see also Currie at 251-256 where he
also discusses discrimination on grounds of marital status.

83ee Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (2) SA 140 (CC) in
respect of reading in. See Van Heerden CM and Boraine A “Reading procedure and substance into
the basic right to security of tenure” (2006) De Jure at 319.

8See the discussion in part Ill and in ch 10 of this thesis.

-393-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

against certain persons on the grounds of, among others, marital status and

therefore may be repugnant to the provisions of the Constitution.

In respect of the solvent spouse, section 16(3) of the Insolvency Act is inextricably
linked to section 21 of that Act, and in this context, may be in conflict with provisions
of the Bill of Rights. Section 16(3) of the Insolvency Act provides that a spouse whose
separate estate has not been sequestrated and upon whom a final order of
sequestration of the other spouse’s separate estate has been served, must lodge with
the Master a statement of his affairs. As mentioned in Chapter 5, a proposal similar
to this was rejected by the Cork Report in the United Kingdom. The provisions of both
sections 16(3) and 21 of the Insolvency Act could infringe on the provisions of section
14 of the Constitution, which protects the right to privacy, since sections 16 and 21
encompass, directly or indirectly, the searching of property and the seizure of

possessions. The relevant portions of section 16 read as follows:

16 Insolvent and spouse whose separate estate has not been sequestrated must
deliver his business records and lodge statement of his affairs with Master
(1) The registrar of the court granting a final order of sequestration

(including an order on acceptance of surrender) shall without delay
cause a copy thereof to be served by the deputy sheriff, in the manner
provided by the rules of court, on the insolvent concerned and if such
order relates to the separate estate of one of two spouses who are not
living apart under a judicial order of separation, also on the spouse
whose estate has not been sequestrated, and file with the Master a
copy of the deputy sheriff’s return of service.

(3) A spouse whose separate estate has not been sequestrated and upon
whom a copy of an order referred to in subsection (1) has been served
shall within seven days of such service lodge, in duplicate, with the
Master a statement of his affairs, as at the date of the sequestration
order, framed in a form corresponding substantially with Form B of the
First Schedule to this Act containing the particulars for which provision
is made in the said Form and verified by affidavit (which shall be free
from stamp duty) in the form set forth therein.

Section 21(1) of the Insolvency Act states the following:

21  Effect of sequestration on property of spouse of insolvent
(1) The additional effect of the sequestration of the separate estate of one
of two spouses who are not living apart under a judicial order of
separation shall be to vest in the Master, until a trustee has been
appointed, and, upon the appointment of a trustee, to vest in him all the
property (including property or the proceeds thereof which are in the
hands of a sheriff or a messenger under a writ of attachment) of the
spouse whose estate has not been sequestrated (hereinafter referred
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to as the solvent spouse) as if it were property of the sequestrated
estate, and to empower the Master or trustee to deal with such property
accordingly, but subject to the following provisions of this section.

Read together (and perhaps separately), these provisions may amount to a search,
seizure and infringement of communications, which is further analysed below.?
Further, section 16(3) possibly infringes section 9 of the Constitution. Section 9 makes
provision for, among other things, every person to be treated equally before the law
and to have the right to equal protection and benefit of the law.®” Section 9(3) provides
that the state may not unfairly discriminate directly or indirectly against anyone on one
or more grounds, including, amongst others, gender and marital status.?® Section 9(5)
provides that discrimination on one or more of these listed grounds is unfair unless it
is established that the discrimination is fair. It would appear that in our patriarchal
society, it is an overwhelming majority of men who are commercially active and who
» 89

are sequestrated. The wife is usually the “solvent spouse”.” It will now be considered

whether these provisions may be in conflict with the Constitution.

11.3.4.1 Section 9 and section 14 of the Constitution

Section 14 of the Constitution protects a person’s right to privacy. This provision
provides that :

Everyone has the right to privacy, which includes the right not to have —
(a) their person or home searched;

(b) their property searched;

(c) their possessions seized; or

(d) the privacy of their communications infringed.

Section 14 firstly protects a general right to privacy, while secondly, it protects specific
infringements regarding searches, seizures and privacy of communications. If an
individual's person, property or home is searched, or his possessions seized or

communications intercepted, this will usually amount to an infringement of section

%See para 11.3.4.1 below.

8759 (1) Act 108 of 1996; See also Olivier D (1994) “Chapter 3 of the Constitution — Interpretation by the
courts” (1994) De Rebus at 692. See generally Woolman at para 35 and Cheadle at para 4.1 and further.
83 9(3) of the Constitution.

8See also the South African Law Commission Working Paper above 77, and the minority judgment
in Harksen v Lane No discussed in para 11.3.4.2 below
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14.% But Currie points out that the right against searches and seizures is a
subordinate element in the right to privacy. So the applicant must show that a search,
seizure or interception of communication infringes the general right to privacy before
the Constitution’s protection kicks in.?' But the converse does not apply, so that the
right to privacy is not limited to protecting individuals against searches and seizures

or trespassing on communications.®?

In the common law the right to privacy is considered an independent personality right
which the courts see as an element of the concept of “dignitas”,®® and a breach
thereof is an iniuria. An example of a breach of privacy at common law, includes the
reading of private documents.* But a straightforward use of common law principles

to interpret fundamental rights and their limitation cannot be assumed.®®

Constitutional assessment of a violation of a right to privacy requires a two step
investigation. Here the scope of the right must be assessed first to know whether
law or conduct has infringed the right. If it has been infringed, the second step it

to decide whether the limitation clause justifies this.*

The scope of a person’s general right to privacy “extends a fortiori only to those
aspects in regard to which a legitimate expectation of privacy can be harboured”.

A “legitimate expectation of privacy” has two components ‘a subjective expectation

of privacy ... that the society has recognized ... as objectively reasonable™.”’

In the Bernstein case the court also stated that no right is absolute, but is limited by

rights accruing to other citizens, and concerning privacy, this means only the “inner

“Currie at 316; Director of Public Prosecutions: Cape of Good Hope v Bathgate 2000 (2) SA 535
(C) para 82. See also Woolman at para 38.1 and 38.3.

“Currie at 316.

92Currie at 316. See also Cheadle at para 9.1 and further.

%Currie at 316; Woolman at para 38.2; Universiteit van Pretoria v Tommie Meyer Films (Edms) Bpk
1979 (1) SA 441 (A) at 455H-456H. Bernstein v Bester NO 1996 (2) SA 751 (CC) at para 68, citing
O’Keeffe v Argus Printing and Publishing Co Ltd 1954 (3) SA 244 (C) at 247 F-249D and see also
Cheadle at para 9.2.1 on the protected sphere of privacy.

%Currie at 316.

%Bernstein v Bester NO 1996 (2) SA 751 (CC) at para 71.

%Currie at 317; Woolman at 38.3.

Currie at 317-318 citing Ackerman J in Bernstein v Bester NO 1996 (2) SA 751 (CC) at para 75.
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sanctum of a person”, like family life, sexual preference and home environment is
shielded from being tarnished by conflicting rights of the community. This is the
acknowledgement of privacy in the “truly personal realm”. However, when one enters
into communal relations such as business and social interaction, the court said, “the

scope of personal space shrinks accordingly”.%®

Currie states that this is an application of the “legitimate expectation test” and that

in the “truly personal realm’ an expectation of privacy is more likely to be
considered reasonable than a privacy expectation in the context of ‘communal
relations and activities”.*® Thus in Bernstein the applicant considered the forced
disclosure of his confidential books and documents, and the revelation of
information that he wanted to keep to himself, an invasion of privacy. But while this
was a subjective expectation of privacy, the court found it was not a reasonable
one.'® The court further stated in Bernstein that the running of a company was not
a private matter, but carried statutory obligations of disclosure and accountability
to members. Information relating to participating in such a public sphere, the court
found, could not inhere in the person, and therefore, regarding such information,
no reasonable expectation of privacy exists, nor would society consider such an

expectation to be objectively reasonable.’"

In section 16(3) of the Insolvency Act, the forced disclosure of his affairs includes
the divulging of all information relating to the solvent spouse’s movable and
immovable property, his outstanding claims, and his creditors. This looks like an

invasion of privacy, similar to that alleged in Bernstein. So, while this may entail

%At para 67.

“Currie at 318.

1At para 56 and 85.

1At para 85. Currie at 319 summarises Ackerman J’s reasoning on privacy as (a) a subjective
expectation of privacy that is reasonable, and (b) that privacy can reasonably expected in the “inner
sanctum”, in the “truly personal realm”. However, he says that a further step of identifying the value
served by protecting the “inner sanctum” is required to make this conception of privacy more usable
in future cases. The value served by protecting the “inner sanctum” and the “truly personal realm”
must therefore be identified. So, from Bernsteins reference to the scope of privacy being closely
related to identity (at para 65 of that case), his third step is “(c) this is because a protected inner
sanctum helps achieve a valuable good — ‘one’s own autonomous identity””. However, in weighing
up the provisions of the Insolvency Act with those of the Bill of Rights, the measures set out in
Bernstein will be adhered to for present purposes, and no further philosophical debate will be
entered into at this point.
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a subjective expectation of privacy, it may not be a reasonable one. But could this
invasion of privacy perhaps be considered within the inner sanctum and the
personal realm of the solvent spouse. Examples of invasions of privacy,

particularly by virtue of the provisions of the Criminal Procedure Act,'*

are given
by Cheadle'® in respect of searches and seizures, so no further consideration will
be given to particular acts that have been found to be an invasion of privacy. But
within the context of insolvency law, if one was to assume that sections 16 and/or
21 do invade the solvent spouse’s privacy rights, then one must enquire whether
the limitation clause justifies this infringement of section 14 of the Constitution. In
this respect it would appear that the analysis given in Harksen v Lane No'* of the
justification of the limitation by section 21 of the Insolvency Act of the solvent
spouse’s rights will also apply in respect of the invasion of privacy rights
guaranteed by section 14 of the Constitution, by sections 16 and 21 of the
Insolvency Act. Consequently, it seems unlikely that any court will find that

sections 16 and 21 infringe a solvent spouse’s privacy.'®

But if one assumes that in accordance with Bernstein’s analysis of the
infringement of the right to privacy the solvent spouse’s right has not been
infringed, one must question why the solvent spouse must be subjected to the
treatment of sections 16(3) and 21 of the Insolvency Act in the first place. This
occurs by reason only of being married to the insolvent debtor. The further enquiry
on constitutional grounds is therefore whether these provisions discriminate on
grounds of sex or marital status, or whether they infringe the spouse’s property

rights under section 25 of the Constitution.

19251 of 1977.

193At para 9.4.

%See para 11.3.4.2 below.

%5See Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors
(Pty) Ltd and Others: In Re: Hyundai Motor Distributors (Pty) Ltd and Others v Smit No and Others 2000
(10) BCLR 1079 (CC) at para 54 where Langa J considered certain search and seizure provisions of the
National Prosecuting Authority Act 32 of 1998 and found that on a proportionality analysis, the provisions
serve an important purpose in fighting crime, being an objective sufficiently important to justify the
limitation of privacy under certain circumstances. In this respectitwould appear that the provisions of that
Act are more severe than those of the Insolvency Act.
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11.3.4.2 Section 9 and section 25 of the Constitution

The question whether section 21 of the Insolvency Act infringes a spouse’s right
to equality has already been considered by the Constitutional Court in Harksen v
Lane NO." This case will be considered in more detail below. First however, the

equality clause must be looked at. Section 9 reads as follows:

9(1) Everyone is equal before the law and has the right to equal protection and
benefit of the law.

9(2) Equality includes the full and equal enjoyment of all rights and freedoms. To
promote the achievement of equality, legislative and other measures designed
to protect or advance persons, or categories of persons, disadvantaged by
unfair discrimination may be taken.

9(3) The state may not unfairly discriminate directly or indirectly against anyone on
one or more grounds, including race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, culture, language and birth.

9(4) No person may unfairly discriminate directly or indirectly against anyone on
one or more grounds in terms of subsection (3). National legislation must be
enacted to prevent or prohibit unfair discrimination.

9(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair
unless it is established that the discrimination is fair.

For the purpose of this analysis of equality discrimination by insolvency legislation, it
is important to note that the equality clause in section 9 of the Constitution differs to
a minor extent from that in section 8 of the interim Constitution. But generally the
courts’ interpretation of section 8 can be applied to section 9 of the Constitution.
However, the difference between the two rights in the two constitutions that is of
importance for this analysis is that the listed grounds of unfair discrimination in section

9(3) have been extended to include also pregnancy, marital status and birth.

In summary, the Constitutional Court set out the stages of an enquiry into the

violation of the equality clause as follows:""’

(a) Doesthe provision differentiate between people or categories of people? If so,
does the differentiation bear a rational connection to a legitimate government
purpose? If it does not then there is a violation of section 8(1). Even if it does
bear a rational connection, it might nevertheless amount to discrimination.

%®Discussed below.

"|n Harksen v Lane NO and Others 1998 (1) SA 300 (CC) at para 54. In this case, at para 42 and
further, the courts equality jurisprudence was analysed in some detail, drawing particularly from its
judgments in Prinsloo v Van der Linde and Another 1997 (3) SA 1012 (CC) and President of the
Republic of South Africa and Another v Hugo 1997 (4) SA 1 (CC).
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(b) Does the differentiation amount to unfair discrimination? This requires a two
stage analysis:

(i) Firstly, does the differentiation amount to “discrimination”? If it is on a
specified ground, then discrimination will have been established. Ifitis not
on a specified ground, then whether or not there is discrimination will
depend on whether, objectively, the ground is based on attributes and
characteristics which have the potential to impair the fundamental human
dignity of persons as human beings or to affect them adversely in a
comparably serious manner.

(i) If the differentiation amounts to “discrimination”, does it amount to “unfair
discrimination”? If it has been found to have been on a specified ground,
then unfairness will be presumed. If on an unspecified ground, unfairness
will have to be established by the complainant. The test of unfairness
focuses primarily of the impact of the discrimination on the complainant
and others in his or her situation.

If, at the end of this stage of the enquiry, the differentiation is found not to be unfair,

then there will be no violation of section 8(2).

(c) If the discrimination is found to be unfair then a determination will have to be
made as to whether the provision can be justified under the limitations clause

(s 33 of the interim Constitution).”

So, in respect of sections 16 and 21 of the Insolvency Act, one must first enquire
whether these provisions differentiate between people or categories of people.
These provisions do clearly differentiate between married people and other
categories of people who may have contact with the insolvent debtor. This is a
violation of section 9(1) of the Constitution. Therefore, the next question in a two
step analysis is whether there is a rational connection between the relevant
differentiation and a legitimate governmental purpose thatitis intended to achieve.
If not, then this legislation violates section 9(1), thus failing the first stage. But if the
differentiation is considered rational, then step two of the enquiry comes into play.
Despite differentiation being rational, it may still amount to unfair discrimination
under section 9(3) or (4). Currie points out that, in principle, both differentiation
without a rational basis and unfair discrimination can then be justified as section
36 limitations of the right to equality, but argues that it is conceptually difficult to

characterise unfairness and irrationality as reasonable and justifiable.'®®

The general limitation clause in section 36 of the Constitution applies generally to all

the rights included in the Bill of Rights.'® If it has been shown that a right has been

"%Currie at 236 and 163.
%Currie at 165 and 237.
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infringed, the respondent must show that the infringement is a justifiable limitation of
the right. To succeed in this, it must be shown that the right has been limited by a law
of general application for reasons considered reasonable and justifiable in an open
and democratic society based on human dignity, equality and freedom.""® Here all
relevant factors are taken into account, including the nature of the right, the
importance of the purpose of the limitation, the nature and extent of the limitation, the
relation between the limitation and its purpose, and less restrictive means to achieve
the purpose.”"! Harksen v Lane NO'? illustrates the Constitutional Court’s approach
to section 21 of the Insolvency Act, and the same approach should apply to section

16(3) of the latter Act, if challenged on grounds of equality infringement.

Harksen’s case will now be considered to illustrate how the Constitutional Court
applied its analysis of the equality clause to section 21. In Harksen v Lane NO'*®
section 21 was challenged on two fronts, namely the equality clause, under section
8 of the interim Constitution''* and the property clause under section 28" of the
interim Constitution. The infringement of property rights will be considered after

this discussion of the equality issues.

In respect of the equality clause the applicant’s contention was that section 21 violated
section 8(1) and 8(2) of the Constitution. This was because it denied her equality
before the law and equal protection of the law since its vesting provisions constituted
unequal treatment of solvent spouses as against other persons having relations with
the insolvent debtor.”"® Further, it was argued that section 21 discriminated unfairly
against solvent spouses by imposing severe burdens, obligations and disadvantages
upon them, but not on other persons dealing with or close to the insolvent debtor.""”
It was also their contention that a consequence of section 21(10), which provided for

the protection of assets of solvent spouses who are traders, was that this provision

1195 36(1) of the Constitution.

"3 36(1)(a)-(e) of the Constitution.
1121998 (1) SA 300 (CC).

31998 (1) SA 300 (CC).

1143 9 of the final Constitution.

83 25 of the final Constitution.
"®para 41.

""Para 41.
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discriminated against non-trading spouses in the acquittal of their onus of proof

regarding the ownership of the vested property.''®

On section 8(1) of the Constitution the court found that section 21 of the Insolvency
Act did differentiate between solvent spouses and other persons having contact with
the insolvent spouse.'® However, it said that section 21 served an appropriate and
effective service in assisting the trustee in determining which property belongs to the

120

insolvent estate.” It prevented collusion between spouses and helped spouses

overcome the confusion as to which spouse owned what asset."’

The court stated that while the section was potentially inconvenient, it was not arbitrary
and irrational. It was rational that the onus should be on the solvent spouse to prove
ownership of the assets in question, since that spouse was in the best position to
discharge the onus concerning facts peculiarly within her knowledge.'® Thus there
was a rational connection between section 21 and its legitimate governmental
purpose, and sufficient protective measures are built into section 21 to protect the

interests of the solvent spouse. It is therefore not in violation of section 8(1).'%

Concerning section 8(2) the court found that section 21 did discriminate against
solvent spouses on an unspecified ground, meaning that the discrimination was based
on attributes or characteristics of the persons or group involved, being solvent
spouses, and their usual close relationship to the insolvent spouse. Potentially these

attributes could demean persons in their inherent humanity and dignity."*

The next test was therefore whether this amounted to unfair discrimination. Here the
onus was on the complainant as the discrimination was on an unspecified ground.
Unfairness must be decided by considering, firstly, the position of the complainant in

society, and here the court found that solvent spouses were not a group traditionally

"8para 41.
"Para 56.
para 61.
21para 58.
22Para 60.
Bpara 61.
24para 62.
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discriminated against or vulnerable to discrimination.’® Secondly, the nature of the
provision was analysed. The purpose of section 21 lay in protecting the public interest
in securing the rights of creditors. This purpose, the court ruled, was not repugnant to
the values protected by section 8(2) of the Constitution.'® Thirdly, the effect of the
discrimination on solvent spouses was tested. Here the court ruled that one could
assume that masters and trustees would act honestly and reasonably, failing which,
one had recourse to the courts. Thus they would not claim from solvent spouses that
to which they were not entitled.'®” The court further stated that the solvent spouse is
not necessarily dispossessed of her property by the statutory vesting thereof. It merely
prevented her from alienating or burdening the property. The legal presumption, the
court said, was that the property belonged to the insolvent estate, not the solvent
spouse and, in effect, the solvent spouse was not divested of her property. Further,
the relevant facts were specifically within the knowledge of the spouses.'?® In the
opinion of the court possible litigation regarding these assets, if entered into, could be
potentially embarrassing, expensive and inconvenient, but this was an inevitable
consequence for any person who might have to resort to litigation to vindicate a right.
This did not cause the impairment of fundamental dignity nor was it an impairment of
a comparably serious nature. Consequently, Mrs Harksen failed to prove that section
21 constituted unfair discrimination.'®® Before considering whether the Constitutional
Court may decide differently in respect of section 9 of the final Constitution, which now
includes marital status as a specified ground of discrimination, it is necessary to

consider the minority judgments of Judges O’'Reagan and Sachs.

O’Reagan J agreed with the majority’s approach to the equality legislation, but not
with the application thereof in this particular case.” She agreed that the purpose
of section 21 was to protect innocent creditors, and that there was a rational
connection between section 21 and this purpose, and it therefore did not breach

section 8(1) of the interim Constitution.”" O’Reagan J further agreed that section

paras 63-64.
%para 65.
2"Para 66.
28para 66.
2paras 67-69.
30para 86.
¥para 87.
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21 did differentiate between solvent spouses and other persons dealing with the
insolvent.”? The applicant argued that section 21 discriminated on the grounds of
marital status and personal intimacy. The extended definition of “spouse” in
section 21(13) was the root of the personal intimacy argument. But a successful
challenge based on “marital status” would mean that section 21 was invalid and

would require no further challenge.'*

As marital status was not a specified ground of discrimination in section 8(2) of the
interim Constitution, the applicant had to establish unfairness. After considering

/,134

the Canadian case of Miron v Trude which also considered discrimination on

the basis of marital status, O’Reagan J said;'**

For most people, the decision to enter into a permanent personal relationship with
another is a momentous and defining one. It requires related decisions concerning
the nature of the relationship and its personal and proprietary consequences. In my
view, these considerations are sufficient to accept that marital status may give rise
to the concerns of s 8(2). Accordingly, given the disadvantages conferred by section
21 on the basis of marital status, the applicant has established discrimination for the
purposes of s 8(2).

Now, to establish whether this discrimination is unfair, one looks at the impact of
the discrimination on the applicant and others in her position. To judge whether the
impact was unfair, one considers the group affected by the discrimination, the
nature of power by which the discrimination was effected, and the nature of the

interests affected by the discrimination.®

O’Reagan J found that in this case the affected group was married people, and
specifically solvent spouses. She said that historically marriages were closely
governed by the law and that discrimination based on marital status generally
happened in two ways. The first was that people living together in a close personal
relationship, or married within religions or customs not recognised in South African

law, were denied the usual benefits of marriage. Secondly, married women often

2para 89.
para 88.
134(1995) 29 CRR (2d) 189.
%para 93.
para 94.
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suffered discrimination, because many laws entrenched the idea of the husband
as breadwinner and the wife as home caregiver, thereby enforcing deep

inequalities between men and women."’

The effect of section 21 on solvent spouses, O’'Reagan J said, was substantial.
The spouse lost ownership of her assets, and may lose her rights of disposal and
control of her assets. The implications for the solvent spouse were therefore
severe'® and the solvent spouse was adversely affected by section 21."° She
ruled that the extent of the impairment of the spouse’s rights was substantial and
sufficient to constitute unfair discrimination.’ The question of the justification of

section 21 under section 33 of the interim Constitution now had to be addressed.

Here one must consider the invasion caused by section 21, in proportion to the
importance, purpose and effects of section 21. Although she acknowledged that
section 21’s protection of creditors’ interests and its assisting the trustee in
finalising the insolvent estate, she pointed out that section 21 ensnared all

spouses, even honest ones, as well as all property of these spouses.™’

But the provision, she said, was also under-inclusive because it failed to recognise the
wide range of other questionable relationships the insolvent might have with close
friends and family." There was little evidence, she said, that section 21 was particularly
effective in achieving its aim, while a calculated fraudulent plan by spouses could easily
bypass section 21." In her opinion the purpose of section 21 could be attained by
different means, as was done in many other countries.™ She found that section 21
disproportionately favoured creditors while placing a disproportionate burden on solvent
spouses. It was therefore not saved by the limitation clause and is inconsistent with the

provisions of section 8 of the interim Constitution.'*

$"para 95.
%8pgra 98
para101.
4pgra 101.
“para 103.
“2para 103.
“Spara 105.
“4para 106-111.
“Spara 112.
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Sachs J, in his minority judgment stated that section 21 more than inconvenienced
and burdened the solvent spouse, tarnished her personal dignity as an independent
person in a spousal relationship, infringed her fundamental rights of personality, and
made marriage look archaic if compared with the values of the interim Constitution.™®
This provision, he said, promoted the concept that in marriage estates were merged,
regardless of spousal living arrangements and careers. He found section 21 to be too
narrow in the class of persons it affected, and too wide regarding the members of the
group selected and the property affected.™’ It treated the spouses as one business
mind at work within the marriage, and that, if measured against the values of the
Constitution, was patriarchal in origin and demeaning."*® In his view the Insolvency Act
provided adequate mechanisms for collecting assets for the creditors and for setting
aside certain impeachable dispositions."® He agreed with O’Reagan J that the

provision was unfair and violates section 8(2) of the interim Constitution.

It has already been stated that the final Constitution has included marital status as
a specified ground of discrimination in section 9(3). In view of the reasoning of the
majority judgment in Harksen, however, it would appear that this inclusion of
marital status would make no difference, because section 21 is saved by the

limitation clause'’ in the Constitution.'®?

In respect of the property clause the applicant, Mrs Harksen, argued that section 21(1)
constituted an expropriation of the solvent spouse’s property without provision for
compensation, because the vesting of the solvent spouse’s assets, ultimately in the
trustee of the insolvent estate, was a transfer of ownership.”® For this argument

section 28(3) of the interim Constitution was relied on. But section 28 distinguished

“®paras 119 and 120.

“Para 121.

“®para 121.

“para 123.

"paras 120 and 126.

131S 36 of the final Constitution.

"2For a discussion of differentiation based on marital status, see Currie at 254.

"3The applicant relied on De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A) for the view that
ownership of the spouses property passes to the trustee, and the Constitutional Court, at para 31,
assumed this to be so for the purpose of the case before it. But see Evans RG “The constitutionality
of section 21 of the Insolvency Act 24 of 1936” (1998) 3 Stell LR 359 at 363 for the possibility of
ascribing different meanings to the word “vest”. On the property clause in the final Constitution, see
Woolman at para 46.1 and further and Cheadle at para 20.1 and further.
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154 155

between deprivation of rights in property™ and expropriation of rights in property.
Under section 28(3) the expropriation must be for a public purpose, against payment

of compensation.

Citing several authorities, ' the court ruled that section 21 of the Insolvency Act did not
amount to an expropriation of the solvent spouse’s property, so it was unnecessary to
decide whether the Master or the trustee is a public authority, or whether the vesting
was for a public purpose.’™’ The court stated that the purpose and effect of section 21
was to divest the solvent spouse of property that was, in fact, hers only temporarily,
and to ensure that the insolvent estate obtained the property to which it was entitled.'®
Section 21 of the Insolvency Act was therefore not in contravention of section 28(3)
of the interim Constitution. But it would appear that the applicant in this case should
rather have argued that section 21 was a deprivation of rights as envisaged by section
28(1) and (2) of the interim Constitution.' It might then have been argued that the
provision could not be saved by the limitation of the right under section 33, because
the other provisions in the Insolvency Act regulating interrogations and impeachable

dispositions were at the disposal of the trustee for the collection of estate assets.

However, for the purpose of this discussion, one must first determine the meaning of
“property” as envisaged by section 25 of the Constitution. This will determine the
scope of the rights protected by that section, after which one can enquire what
protection the Constitution affords to property. Currie points out that there are at least
three possible meanings to the term “property”. Firstly, the property clause may refer
to physical property as such, like land, houses and cars. Secondly, it may mean the
set of legal rules that regulate relationships between individuals and physical property,
in other words, the common law property rights. So property rights such as ownership,

and the elements that make up ownership, like the right to dispose of property, is the

%43 28(2).

1955 28(3).

5 Beckenstrater v Sand River Irrigation Board 1964 (4) SA 510 (T); Hewlett v Minister of Finance
and Another 1982 (1) SA 490 (ZS); Vora v State of Maharashtra 1984 AIR 866 (SC) and Davies and
Others v Minister of Lands, Agriculture and Water Development 1997 (1) SA 228 (ZS);.

®7At para 39.

1%8At para 36.

%93 25(1) of the 1996 Constitution.
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property protected by the clause. Thirdly, Currie states that the term could pertain to
any relationship or interest having an exchange value.'® Currie states that the courts
will be guided by the existing scope of property law when interpreting the term, thus
property is what is accepted as such in existing law. So property in section 25 appears
to fall within the second meaning above, being property as rights.'®" But Currie says
that accepting that property means rights in property does not eliminate the difficulty
in determining the scope of the term,’®® and that property envisaged by section 25
should be seen as “those resources that are generally taken to constitute a persons

weallth, and that are recognised and protected by law”.'®®

They are protected by private law rights, namely real rights in respect of physical
things, contractual rights for performances and intellectual property rights in
respect of intellectual property.'® Currie further points out that in the modern state
an important channel of wealth is “interests in government largesse”, which
includes a right to medical aid schemes, state pensions, state jobs and state

contracts. Most of these public law rights, he says, should receive property clause

165

protection as they have the character of property. ™ If these rights of the individual

are taken over without compensation, or arbitrarily interfered with, the individual

can rely on section 25 for protection.'®®

Van der Walt states that a wide interpretation will be given to the property concept
in section 25, wider than in private law, but not without limits."®” Thus a right must
be a vested right in order'®® to constitute property, meaning that it must have
accrued in accordance with the relevant common law principles or statute.”® Thus

a “vested” right must be more than a mere expectation that may or may not accrue

1®0Currie at 537. See also Cheadle at para 20.3 and Woolman at 46.3.

"®1Currie at 357-358. See also Van der Walt AJ Constitutional property clauses: A comparative
analysis (1999) at 349 (hereafter Van der Walt). This is also the approach that is followed in the
definition of “property” in s 2 of the Insolvency Act.

12T his difficulty is also encountered in insolvency law — see for example the difficulties and
uncertainty concerning a repudiated inheritance in insolvency as discussed in ch 8.

®3Currie at 539; Cheadle at para 20.3.

'®*Currie at 539.

5 Currie at 539-540. For a further analysis of the meaning of property see Cheadle at para 20.3.
'%Currie at 540.

'%"van der Walt at 353.

'®8yan der Walt at 357.

8%\v/an der Walt at 353; Currie at 540.
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in the future. So, if an individual did not have a right in the first place, he cannot

complain that his rights under section 25 of the Constitution have been infringed."”

That being the scope of the right to property, or the limitation thereof, there is still the
general limitation clause in section 36 of the final Constitution. Once it has been
determined that a right to property has been infringed, the respondent must show that
this infringement is a justifiable limitation thereof. Section 36, which is close to a
codification of the Constitutional Court’s first analysis (under the interim Constitution)
of the limitation issue in S v Makwanyane and Another,'”" governs the process of
limitation. In Makwanyane the court stated that the limitation of rights when reasonable
and necessary in a democratic society “ultimately [involves] an assessment based on
proportionality ... which calls for the balancing of different interests”. This balancing,
the court said, must be done on a case by case basis, not abstractly, because
“different rights have different implications for democracy and, in the case of our
Constitution, for ‘an open and democratic society based on freedom and equality”™.""2
So, tojustify limitations, the proportionality test will be used which reveals the interests

of society and the interests of those affected by the limitation."”

But what protection is property afforded by the Constitution? Section 25 protects
property against illegitimate deprivation and expropriation of property. There is a
distinction between “deprivation” and “expropriation” in section 25(1) and (2), and
the circumstances under which these acts are legitimate. The state may deprive
one of property as long as it is not arbitrary, and it is done by virtue of a law of
general application. Only if the deprivation of property is also an expropriation, will
the individual be entitled to compensation.’” In the First National Bank of SA Ltd
t/a Wesbank v Commissioner, South African Revenue Services'® the Constitu-
tional Court noted that in a certain sense there is some deprivation of property
"Currie at 540.

711995 (3) SA 391 (CC) as cited in Van der Walt at 357. See generally Currie at 561.

2van der Walt at 358.

"Van der Walt at 358. See Van der Schyff G Limitation of rights: A study of the European
convention and the South African bill of rights (2005) for a comparison of the limitation of rights
under the European Convention for the Protection of Human Rights and Fundamental Freedoms
of 4 November 1950 ETS No 005, and the South African Bill of Rights.

"Currie at 541. Cheadle at para 20.4.
752002(4) SA 768 (CC) at para 57.
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whenever there is any interference with the use, enjoyment or exploitation of
private property. Applying section 25 to this “wide genus of interference” would
mean “deprivation” would encompass all species thereof and “expropriation would

apply only to a narrower species of interference”.'°The court then stated that:""”’

Viewed from this perspective section 25(1) deals with all “property” and all
deprivations (including expropriations). If the deprivation infringes (limits) section
25(1) and cannot be justified under section 36, that is the end of the matter. The
provision is unconstitutional.

If, however, the deprivation passes the scrutiny under section 25(1) (ie it does not
infringe section 25(1) or, if it does, is a justified limitation) then the question arises
as to whether it is an expropriation.

Thus, the act of expropriation will always be a deprivation, but not every

deprivation will amount to an expropriation.'”®

The reference in section 25 to the deprivation of property in terms of “law of general appli-
cation” means that rights may be limited only if permitted by law, and that law must be

impersonal, meaning that it burdens an abstract class, no matter what size the class is.'”

But even if the deprivation is in terms of law of general application, the effect
thereof must not be to allow “arbitrary” deprivations of property. This means that
a deprivation must be in accordance with due process, in the narrow procedural
sense, meaning the deprivation must occur through fair procedures, and in a wider

substantive sense, meaning that deprivation must not be arbitrary in substance.®°

In respect of the Harksen judgment, particularly the aspect of substantive
arbitrariness may be relevant. To assess arbitrariness in substance, a test must
be applied that is specific to the property clause, and is found “somewhere

between a ‘mere rationality’ enquiry and a proportionality enquiry used to assess

the legitimacy of limitations of rights”."®'

8At para 57.

"""At para 58-59.

"8Currie at 541.

Currie at 542.

805ee Currie at 542 and further for a comprehensive discussion of these elements of the
arbitrariness of deprivations.

®iCurrie at 545.
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In the First National Bank case'® the court found that “arbitrary” in section 25(1) meant

that sufficient reason had not been given for a particular deprivation, or it was proce-

durally unfair. It then stated that sufficient reason was to be determined as follows:'®

(e)

(f)

(h)

It is to be determined by evaluating the relationship between means
employed, namely the deprivation in question and the ends sought to be
achieved, namely the purpose of the law in question.

A complexity of relationships has to be considered.

In evaluating the deprivation in question, regard must be had to the relationship
between the purpose for the deprivation and the person whose property is affected.
In addition, regard must be had to the relationship between the purpose of the
deprivation and the nature of the property as well as the extent of the
deprivation in respect of such property.

Generally speaking, where the property in question is ownership of land or a
corporeal moveable, a more compelling purpose will have to be established in order
for the depriving law to constitute sufficient reason for the deprivation than in the
case when the property is something different and the property right something less
extensive. This judgment is not concerned at all with incorporeal property.
Generally speaking, when the deprivation in question embraces all the
incidents of ownership, the purpose for the deprivation will have to be more
compelling than when the deprivation embraces only some incidents of
ownership and those incidents only partially.

Depending on such interplay between variable means and ends, the nature
of the property in question and the extent of its deprivation, there may be
circumstances when sufficient reason is established by, in effect, no more
than a mere rational relationship between means and ends; in others this
might only be established by a proportionality evaluation closer to that
required by section 36(1) of the Constitution.

Whether there is sufficient reason to warrant the deprivation is a matter to be
decided on all the relevant facts of each particular case, always bearing in
mind that the enquiry is concerned with “arbitrary” in relation to the deprivation
of property under section 25.

Application of this enquiry might explain the courts ruling on section 21 of the

Insolvency Act in Harksen’s case. The court there found that the purpose of

section 21 was to divest the solvent spouse of her property only temporarily, and

further to ensure that the insolvent estate was able to collect all property belonging

to it.'® Based on the above test of the Constitutional Court, section 21 was not an

arbitrary deprivation of property. It served the legitimate and important purpose of

protecting the interests of the creditors of an insolvent spouse’s estate. The impact

of section 21 was minimal and partial because the deprivation of property was only

temporary. Therefore, a rational relationship between means and ends could be

827t para 100.
8At para 100.
18t para 36.

-411-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

established, and section 21 could thus be justified without having to establish if a
less invasive method should be utilised. It would therefore appear that an attempt
on the life of section 21 on grounds other than expropriation would not succeed.
For the same reasons, it would appear that section 16(3) of the Insolvency Act

would not be considered an invasion of the solvent spouse’s property rights.

11.4 Section 26 of the Constitution: The right to adequate housing

A right to housing is a socio-economic right.'®® Section 26 of the Constitution
makes provision for, amongst other things, the right to adequate housing,'®® and
the right not to be evicted from one’s home without a court order granted after

considering all the relevant circumstances.'®

Within the context of the process of debt collection, and in particular, insolvency, the
question arises whether the dwelling of the debtor should be beyond the reach of his
creditors, or an asset that is excluded from the insolvent estate, and if so, to what
extent. At present there is no provision for the protection of the family home in South
African insolvency legislation. A number of Acts have been promulgated to give effect
to section 26(3) of the Constitution so as to provide for particular procedures that must
be followed before evicting a person from his home or land that he may occupy. So,
for example, the Prevention of lllegal Eviction from and Unlawful Occupation of Land
Act'® regulates the eviction of persons unlawfully occupying land. In terms of this
legislation eviction may be ordered by a court if it is just and equitable to do so, and in

considering the eviction, the court must consider all relevant circumstances.'®

8Cheadle at para 21.1; Woolman at para 33.1.

1863 26(1).

1875 26(3). When analysing s 26 of the Constitution within the context of insolvency law, one must
take into account that the “tenure legislation” hinges on historical considerations of racist evictions
and forced removals. In Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (2)
SA 140 (CC) the court stated that the idea of security of tenure envisaged by s 26 of the Constitution
was to reject this invasive legislation of the past. So while it is inevitable that eviction of persons
within the debt collection context will come face to face with the tenure legislation, one should take
into account that this legislation did not have as its primary concern the protection of debtors who
voluntarily entered into agreements with their creditors. As will be shown below, the few eviction or
property rights cases which have so far clashed or overlapped with creditor/debtor legislation have
involved rare and unusual facts, usually involving cases of extreme poverty.

1819 of 1998 (hereafter referred to as “PIE”).

895 4 PIE. See also the Restitution of Land Rights Act 22 of 1994; the Land Reform (Labour
Tenants) Act 3 of 1996; the Interim Protection of Informal Land Rights Act 31 of 1996; the Extension
of Security of Tenure Act (ESTA) 62 of 1997 and the Rental Housing Act 50 of 1999.
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Within the ambit of traditional debt collection, the exclusion of the debtor's home
from the reach of his creditors is a foreign concept which, from the creditor point
of view, is unacceptable. However, certain jurisdictions, in varying degrees, do
make provision for the protection of the debtor's home in insolvency. Where this
is permitted, this policy developed over a lengthy period of time and it is usually
linked either to the idea of allowing the debtor a fresh start, or to socio-economic

interests which are probably underpinned by human rights considerations.'®

Section 26(1) of the Constitution provides for a right to access to adequate housing,
but this is not an unqualified duty on the state, nor is the state obliged to provide
housing on demand. Itis a right to “access to” housing rather than a “right to adequate
housing”."" Section 26(3) provides for the protection against unlawful and arbitrary
eviction from a home without a court order, which court must have considered all the
relevant circumstances. But this provision does not prohibit evictions, even if people
are put out of their homes.' In this respect “relevant circumstances” means
circumstances that are legally relevant, not personal circumstances of the person

being evicted, or the availability of alternative accommodation.'

The question that must now be considered is whether a sale in execution in the
individual or collective debt collection procedure may be considered an infringement
of a debtor’s rights under section 26 or the Constitution. Related to this question is the
interest of the rights of children who may be affected by an eviction from or the sale
in execution of a house. Section 28 of the Constitution protects the rights of children
and this will be further considered below. In respect of the right to adequate housing,

however, the circumstances of every case will probably be of paramount importance

'9See chs 5 and 6 above.

“ICurrie at 586; see generally Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC).
2port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) at para 21.

93Brisley v Drotsky 2002 (4) SA 1 (SCA) at para 42. In respect of PIE, persons formerly lawfully in
possession of a place, but whose possession subsequently became unlawful, are considered
unlawful occupiers — see Ndlovu v Ngcobo, Bekker v Jika 2003 (1) SA 113 (SCA). However, in
terms of s 4(7) PIE, if the occupation has exceeded 6 months, the court must consider whether the
eviction is just and equitable, also looking at the needs and rights of the elderly, children and
disabled, and the court must consider whether the unlawful occupier can be relocated to land
provided by the state or another landowner. The latter will however not apply where the land is sold
in execution to satisfy a mortgage debt — s 4(8). Van der Walt AJ “Exclusivity of ownership, security
of tenure, and eviction orders: A model to evaluate South African land-reform legislation” (2002)
Journal of South African Law at 286.
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in judging whether or not section 26 has been infringed, and if so, whether the

limitation clause saves the offensive provision or action.

In Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others'* the infringe-
ment of the right to access to adequate housing was considered by the Constitutional
Courtinrespect of a sale in execution of houses of poor uneducated debtors who had
received the houses through the South African reconstruction and development
programme. The sales in execution resulted from default judgments against the
applicants in the magistrate’s court on what was originally a “trifling” debt. The
constitutionality of sections 66(1)(a) and 67 of the Magistrate’s Court Act'®® was
considered in this case. In the absence of enough movable property being found to
satisfy a debt, section 66(1)(a) provides, amongst other things, for the execution sale
of the debtor’'s immovable property in satisfaction of the debt in question. Section 67
exempts certain assets from execution, such as clothing, bedding, furniture and tools

that are required for the maintenance of the debtor and his family.

In its judgment the Constitutional Court found that the right to adequate housing is “the
right to live somewhere in security, peace and dignity”.'*® The court pointed out that in
the light of its conception of adequate housing, any measure allowing for the deprivation
of existing access to adequate housing limited the rights protected by section 26(1) of

the Constitution. But this could possibly be justified by section 360f the Constitution.'’

In applying section 36, the court pointed out that the nature of the right and the

nature and extent of the limitation were very important when balanced against the

1942005 (2) SA 140 (CC). See Van Heerden CM and Boraine A “Reading procedure and substance
into the basic right to security of tenure” (2006) De Jure 319 at 319; Steyn L “Safe as houses’'? —
Balancing a mortgagee’s security interest with a homeowner’s security of tenure” Paper delivered
at INSOL International Annual Regional Conference Academic’s Group Meeting 17-18 March 2007
Cape Town South Africa and on record with author; Steenkamp H and Burr-Dixon M “Removing the
Immovable” (2006) August De Rebus at 12; and see the more comprehensive and insightful
discussion of Steyn L “Safe as houses’ — balancing a mortgagee’s security interest with a
homeowner’s security of tenure” (2007) Law, democracy and development at 101.
19532 of 1944,
%At para 24, with reference to General Comment 4 (1991) E/1992/23 at para 7, on Article 11(1) of the Inter-
national Covenant on Economic, Social and Cultural Rights,1966. In this respect s 39 (1)(b) of the Consti-
Eg;ion requires the Constitutional Court to consider international law when interpreting the Bill of Rights.
Para 34.
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importance of the purpose of the limitation.’*® Here the respondent argued that the
recovery of debt was an important government purpose and that the procedure for
doing so was reasonable, and that in the absence of the relevant execution

procedures the administration of justice would be severely hampered.'®

However, the court pointed out that there was a link between the access to
adequate housing and the inherent dignity of a person. In the present case access
to adequate housing already existed for the parties in question, and it was
common cause that the relevant housing regulations under which these housing
rights were granted to the applicants, could result in them permanently losing their
access to future housing if execution was levied against them. Thus these
impugned sections, the court said, could potentially undermine the “empowering
and dignifying human experience” of owning a home, or preventing them from
doing so again in the future.?*® Although the court found section 66(1)(a) to be a
severe limitation of an important right, it also ruled that the purpose of the limitation
was important. But in the present case, the trifling nature of the debt diminished

the importance of this purpose.?®' In this respect the Mokgoro J stated:

It is difficult to see how the collection of trifling debts in this case can be sufficiently
compelling to allow existing access to adequate housing to be totally eradicated,
possibly permanently, especially where other methods exist to enable the recovery
of the debt.?*

She, however, pointed out that factors might exist in other circumstances where
such sales in execution of trifling debts might be reasonable and justifiable, and
consequently the interests of the creditors could not be overlooked. Here the
legitimacy of the sale in execution “must be seen as a balancing process”.?*® The
court was of the opinion that the remedies that were available to debtors in

sections 62 and 73** of the Magistrates’ Court Act were of little use to debtors

®para 36.

para 37.

20para 39.

2'paras 39-40.

202pgra 40. But compare the opposite finding in respect of other less invasive methods of debt
collection in the Constitutional Court’s ruling in Harksen v Lane NO in para 11.3.4.2 above.
23para 42.

2Briefly stated, amongst other things, s 62 empowers the court to stay or set aside a warrant of
execution under certain circumstances, and s 73 allows the debtor to pay his debts in instalments.
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such as the applicants as they were a vulnerable group of indigent people who
were either ignorant of these provisions or generally lacked the resources to utilize
them. These remedies, the court found, place a burden on the debtor to approach
the court and show good cause why the warrant of execution ought to be set
aside.? Section 66(1)(a) was therefore considered over-broad, allowing sales in

execution to occur without judicial intervention and where they are unjustifiable.*®

In respect of section 73 which protects the basic necessities of debtors from
execution, the appellants argued that it was unconstitutional in failing to include
debtors’ homes as essential for survival. They contended that words should be
read into section 67 to exclude execution sales of houses below a specified
minimum value.?®” The court rejected this blanket prohibition, as it could result in
a poverty trap by incapacitating the generation of capital, and it would be ignoring
the interests of the creditor. “It would potentially foreclose the possibility of
creditors recovering debts owed to them by owners of excluded properties. Section
67 cannot be unconstitutional to the extent that it does not provide for a blanket

prohibition against sale in execution of a house below a certain value.”*®

One may however question the value of this argument. It is precisely because of the
possibility of obtaining capital via the security of the property that debtors in the
position of the appellants are caught up in a debt trap. That is if they are even aware
of the possibility of using their property as security for their debts. As in Jaftha’s case,
many debtors apparently are not aware that their property may be lost to creditors to
whom they are indebted for purchasing goods totally unrelated to their dwelling.
Should they be aware, but irresponsible, the danger remains that they may over-
extend themselves and sooner or later have their property sold in execution.?*
Conversely, the creditors are usually at an advantage in the creditor-debtor

relationship, and they can decide whether they wish to enter into such a relationship

2para 47. Itis difficult to reconcile this reasoning of the court with similar arguments relating to the
inconvenience of litigation, and the ignorance of the solvent spouse, in the judgment of Harksen v
Lane in para 11.3.4.2 above.

20para 48.

2"para 50.

28para 51.

2956, eg, ABSA Bank Ltd v Ntsane 2007 (3) SA 554 (T).
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whilst aware that a limited value home may be exempt from execution. In such cases
debtors and creditors must make do with the legal provisions for payment of debts in
instalments. Exemption of a home, or of a limited value home from the reach of
creditors is not a novel idea. In this respect section 39 of the Constitution also states
that the court may consider foreign law in the interpretation of the Bill of Rights. Both
the United States of America and the United Kingdom make provision for the
exemption of homes in one way or another, with the United Kingdom specifically

prohibiting the sale in execution of minimum value homes.?"

Be that as it may, the court ruled that sufficient judicial scrutiny over the execution
process was needed by requiring the court to oversee execution against
immovable property. Here the judicial officer should take the various
circumstances into account when considering whether to allow the sale in
execution of a debtors home, including how the debt arose, the financial state of
the parties, the amount of the debt, attempts to repay the debt, the debtor’s state
of employment and income, and any other relevant circumstances.”’' Thus,
section 66(1)(a) was broad enough to allow sales in execution with the required
judicial oversight, but words must be read into this section to provide for court
consent for execution againstimmovables once the sheriff has issued a nulla bona

return in respect of the debtor's movable property.?'

The next case to be considered in respect of section 26 of the Constitution is
Standard Bank of South Africa Ltd v Saunderson and Others.?"® Standard Bank
issued summonses against several respondents in respect of mortgage bond
debts. The defendants failed to enter an appearance to defend the actions, so the
appellant applied to the Registrar of the court for default judgments in terms of

Rule 31(5) of the Uniform Rules of Court.?™ The matters were disposed of in open

2105¢e chs 5 and 6 above.

paras 56-60.

22Para 65.

2132006 (2) SA 264 (SCA). See also Standard Bank of SA Ltd v Snyders 2005 (5) SA 610 (C).
Zsupreme Court Act 13 of 1959 — This Rule states that “[w]henever a defendant is in default of delivery of
notice of intention to defend or of a plea, the plaintiff, if he or she wishes to obtain judgment by default, shall
where each of the claims is for a debt or liquidated demand, file with the Registrar a written application for
judgment against such defendant, and that the registrar may then “Grant judgment as requested”.
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court instead of by the Registrar, and the Provincial Division granted the requested
default judgments, but in view of Jaftha’s case, declined the order for execution of
the mortgaged properties. The court thought that the Jaftha judgement meant that
section 26 of the Constitution may be compromised by any execution against
residential property, no matter what the nature of the property or the
circumstances of the owner, so all such cases had to establish that execution was

permissible under section 26(3), failing which, it declined the order.

The Supreme Court of Appeal ruled that this was an incorrect interpretation of Jaftha,
which dealt with section 26(1) rather than section 26(3). The court said that Jaftha’s
case ruled only that a deprivation of “adequate” housing by a writ of execution would
compromise a person’s rights under section 26(1), and this infringement of rights
would have to be justified under section 36 of the Constitution.?'® The court further
ruled that section 26(1) envisaged only a right of access to “adequate” housing, which
was a relative concept and a factual enquiry. It did not confer a right to housing per se.
The Constitutional Court in Jaftha did not hold that the ownership of all residential
property was protected by section 26(1).2"° Jaftha dealt with a debtor being deprived
of title to a home for failing to satisfy a trifling extraneous debt with no judicial
oversight to prevent an unjustifiably disproportionate result. There the creditor was not
a mortgagee with contractual rights over the property, which rights originated from an
agreement willingly entered into by the debtor in return for capital. This debt in the
present case was fused into the title of the property, and not extraneous, as in Jaftha’s
case.?’” The court commenced its judgment in this case by explaining the importance
of mortgage bonds in making home ownership possible. With the property as security,
the mortgage bond enabled the individual to become a home owner, and it was an
agreement that was binding on all parties. The borrower voluntarily allowed his rights
of ownership to be compromised until the debt had been satisfied. Continued

ownership and occupation depended on the repayment of the loan.?'

2157t 273 F-H.
21871 273 1-274 D.
21TAt 274 D-F.
2187t 269 B-F.
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Seeking an execution order in respect of residential property, the court held, was not
enough to be regarded as an infringement of section 26(1), and in this case such
infringement had not been alleged or shown, so the appellant did not have to justify
the orders sought, and they should have been granted.?' The Registrar was in fact
entitled to deal with the applications for execution by default.??® The appeal thus
succeeded and the mortgaged property was declared executable. But the court also
ruled that a rule of practice must be established whereby the defaulting debtor be
informed that section 26(1) could affect the right of execution by the bondholder.
Thus a practice directive was issued requiring certain information to be included in
the summons, including notifying the defendants of their section 26(1) rights. The
Campus Law Clinic (University of KwaZulu-Natal Durban) v Standard Bank of South
Africa Ltd and Another?' was an application to the Constitutional Court for leave to
appeal against the Standard Bankjudgment and order, or alternatively, direct access
to the Constitutional Court. This was refused and for the purpose of this chapter no

further attention will be given to this case.

In ABSA Bank Ltd v Ntsane,?* the facts of which are similar to the Standard Bank
case, Bertelsman J declined an order for the sale in execution of the defendants’
home. The difference between this case and the Standard Bank case was that an
arrear debt of R18 odd rand on a bond of R62 000 was the basis for the plaintiff's
application to declare the home of the defendant’s executable for default judgment
for the full amount owing on the bond. The court declined the application to
declare immovable property executable for default judgment, but it did award a

judgment for the R18,46 arrear payment.?*

In his judgment Bertelsman J found relevance in the fact that the National Housing
Code excludes a former homeowner from obtaining a further subsidy.”** The

amicus curiae argued that the loss of the defendants’ first home together with the

297t 275 F-G.

220At 275 H.

2212006 (6) SA 103 (CC).
2222007 (3) SA 554 (T).
22pgras 992-93.

24para 62.
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loss of any further subsidy in the future would effectively deprive them of access
to “adequate” housing. So, he argued, in view of the provisions of section 26(1),
and the Jaftha judgment, granting of the default judgment declaring the property
executable would be unconstitutional.?® The Jaftha case was referred to
concerning instances where a deprivation of existing access to adequate housing,
thus a limitation of section 26(1) rights, might be justified under section 36, and the
instances where execution against the family home would be unjustifiable. The
latter would be, for example, when action was taken to recover a debt of trifling
importance to the creditor but disastrous for the debtor.?*® Bertelsman J also
referred to Nedbank Ltd v Mortinson®’ which stated that taking judgment on a
small amount that was in arrears could possibly infringe section 26(1) rights, so
those claims required careful scrutiny.??® Bertelsman J ruled that the competing
rights of the relevant parties concerned had to be weighed up against each
other.?”® In doing so all relevant information had to be considered, including the
value of the bonded property, the debtor's past history of payments, the
outstanding balance of the bond, movable assets that could be attached and sold
in execution, other debts, such as municipal taxes, that the bondholder may be

aware of and the debtor's employment status.?*

Bertelsman J pointed out that the Constitution enjoined the court to prevent the
infringement of fundamental human rights, if necessary, acting mero motu to
prevent infringements.”' So the court ruled that it was entitled to decline the relief
sought “where the result is so seemingly iniquitous or unfair to the house owner
that the enforcement of the full rights to execution would amount to an abuse of
the system”.?*?> The court then found that enforcing the right to execute against

immovable property in the present case would be in conflict with section 26, while

*%Para 63.

*%Paras 64-65.

2272005 (6) SA 462 (W).

*%para 68.

“Paras 69-70.

BOpgra 72.

231Citing at para 76 Potgieter v Lid van die Uitvoerende Raad, Gesondheid, Provinsiale Regering,
Gauteng en Andere 2001 (11) BCLR 1175 (CC).

Z2pt para 78.
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it may also infringe the right to dignity.?*® Further, an enforced sale in execution,
the court found, could result in a gross unfairness being perpetrated against the
defendant if a price below market value was obtained, while a controlled sale
might leave the defendant with some money in his pocket after paying the
plaintiff's claim.?** Enforcing such a small claim in the present case, when it would
have been easier to settle it by other means, was an abuse of the system and the
processes of the court.?® The plaintiff attempted to justify its application for
execution by alleging that defendants incurred a large debt regarding municipal
rates and taxes over the property. But the court ruled that the absence of any
evidence of the enforcement of that debt by the municipality excluded this point

from being taken into account.?*

The court suggested that the banking and financial services sector created a
compulsory arbitration process to deal with situations such as the present where
small sums were at issue. It could be invoked by the court by referring the matter

to an arbitrational tribunal which would resolve the matter informally and quickly.?’

But it is difficult t o reconcile Bertelsman J’s judgment with the finding of Supreme
Court of Appeal in the Standard Bank case, and the Constitutional Courts decision
in Jaftha. It would appear that the presence of the trifling sum that was owing in
the Ntsane case weighed too heavily in the final judgment. Ntsane’s facts differ
substantially from Jaftha’s facts, but are near identical to Standard Bank’s facts.
Therefore the following observations from the latter two cases should also have
been considered in Ntsane. Firstly, in Jaftha Makgoro J pointed out that factors
may exist where sales in execution of trifing debts may be reasonable and

justifiable, and therefore the interests of the creditors could not be overlooked.**

*®paras 81-82.

#4para 83.

Z%para 84.

2%para 89.For a comprehensive discussion in respect of concerns relating to municipal debt over
immovable property, see Kelly-Louw M “Selling or leasing property? Beware of Municipal debts! A
note in two parts (part 1)” (2005) SALJ at 557; Kelly-Louw M “Selling or leasing property? Beware
of municipal debts! A note in two parts (part 1)’ (2005) SALJ at 778; Kelly-Louw M “Municipalities
versus bondholders — who won?” (2006) 2 Speculum Juris at 160.

'Para 97.

B8t para 42 of that case cited in para 11.4 above.
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Secondly, the Supreme Court of Appeal in the Standard Bank case pointed out
that Jaftha’s case did not rule that ownership of all residential property was
protected by section 26(1).2*° Jaftha concerned a debtor being deprived of title to
a home for failing to satisfy a trifling extraneous debt with no judicial oversight to
prevent an unjustifiably disproportionate result. There the creditor was not a
mortgagee with contractual rights over the property, which rights originated from
an agreement willingly entered into by the debtor in return for capital.>*° The court
further stated in Standard Bank that seeking an execution order on residential
property was not enough to be regarded as an infringement of section 26(1), and
because no infringement had been alleged or shown it was not necessary to justify

the orders sought, and they should have been granted.?*’

Be that as it may, it is interesting to note that the developments discussed above
did not relate to the possible infringement of the section 26 rights of insolvent
debtors. None of the debtors in the aforementioned cases had been sequestrated
and they were therefore not within the confines of the collective debt collection
procedure regulated by the Insolvency Act. So what impact will cases of this nature
have on the provisions of the Insolvency Act? Steyn points out that one usually
does not deal with indigent debtors for whom adequate housing is a problem in
High Court insolvency proceedings.?*> The whole crux of the Insolvency Act is

geared towards relieving the debtor of his assets for the advantage of his creditors.

One can only speculate at this point as to how the courts will deal with debtors in
the position of the Ntsane case once their estates are sequestrated. On the
reasoning of the Ntsane case, it will be difficult for a court to rule differently in
respect of a house attached by the trustee of an insolvent estate. On the same
facts, but within insolvency, the position will be no different. Loss of the home will

likewise be an infringement of the insolvent debtor’s section 26 rights. Usually, only

B%para 273 | — 274 D Standard Bank case cited in para 11.4 above.

20parg 274D-F Standard Bank case cited in para 11.4 above.

*'Para 275 F-G.

2423ee also Evans RG “The abuse of the process of the court in friendly sequestration proceedings”
(2002) International Insolvency Review 13 at 30. See also the comprehensive discussion hereof by
Steyn L “Safe as houses’ — balancing a mortgagee’s security interest with a homeowner’s security
of tenure’ (2007) Law, democracy and development at 101.
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the bond holder, as a secured creditor, will realistically have any interest in the sale
of the home, and he will often be the only creditor to have much of his claim
satisfied by such sale. Will this infringement of section 26 rights be justified under
section 367 Or will the courts in future be required to investigate the state of the
debtor's housing arrangements at the initial sequestration proceedings. Under
what circumstances would a payment on a bond, or the outstanding balance, be
considered “trifling”, bearing in mind that several other debtors may be part of the
concursus creditorum. At present the only judicial oversight in insolvency
proceedings is during the initial application for sequestration, and that oversight is
geared rather towards ascertaining the advantage for creditors, than in the interest
of the debtor. When the sequestration order is granted, the possessions of the
debtor, including any dwelling, automatically vest in ownership in the Master, and
later in the trustee of the insolvent estate. Is section 20 of the Insolvency Act,
which is almost the legislative foundation of our insolvency law, in the line of fire
by the constitutional rifle. Why should the Ntsane dwelling not be excluded from

the insolvent estate on constitutional grounds?

This uncertainty brings one back to the question of the policies upon which South
African insolvency law is based. In the light of the new constitutional dispensation it
would appear that a rational policy regarding the protection of assets, including one’s
dwelling, must be formulated. In this respect a suitable policy must be formulated to
balance the interests of all the stakeholders, as well as considering the interests of the
national economy. It would appear that a policy must be established in this respect to
exclude a debtor’'s dwelling from attachment by creditors under certain circumstances.
These circumstances may relate to the general health and age of the debtor and his
dependants, the debtor's ability to generate an income, his behaviour and
responsibility in respect of his debts and the property in general. In the Nitsane case,
Bertelsman J effectively did this, but the reasoning behind the exclusion of that asset
from execution was perhaps not clear. Perhaps the starting point should be that the
sale of a debtor’s dwelling must be postponed for a particular period if circumstances
justify this. It should become an entrenched policy to completely exclude only low

value houses from the reach of creditors in general. The availability of such houses
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as security for capital should be prohibited.?** But one must remember to heed the
words of Cameron JA and Nugent JA in the Standard Bank case,** namely, that
mortgage bonds are indispensable tools for the spreading of home ownership, but that
the borrower voluntarily enters into mortgage agreements, thereby compromising his
rights of ownership pending repayment of the loan. The following words of the court

are of particular importance:?*°

The value of a mortgage bond as an instrument of security lies in confidence that
the law will give effect to its terms. That confidence has been shaken by a recent
decision of the Cape High Court that is the subject of this appeal. The decision must
be seen against the background of the ordinary legal process for recovering debts.
When judgment is given against a debtor and the debtor fails to satisfy the judgment
debt the process for recovery of the judgment debt is by execution against the
judgment debtor’s belongings.

11.5 The rights of children

Section 28 of the Constitution makes provision for the protection of children®® in
addition to the protection the other provisions of the Bill of Rights. However, the
rights of children are not accorded a special status in the Bill of Rights, and except
for some restrictions, children and adults have the same protections in the Bill of
Rights.?*” Section 28 entrenches certain socio-economic rights for children, with
section 28(1)(c) providing for amongst other things, the right to shelter.?*® A duty
is imposed on the state by section 28 to provide the child with the basic
requirements mentioned in that section, and to provide the child’s family with the
means to support those requirements. But some of the section 28 rights will also
have horizontal application, thereby placing a duty on the parents not to abuse the
child.**® There is also a common law duty upon parents to provide, amongst other

things, shelter for their children.?*

230ne would think that low value houses will not be attractive as security to the lager banking and
finance houses. Itis therefore doubtful whether such housing will be of much use in obtaining capital
or credit for the owner thereof. In this respectitis probably more acceptable to accept the existence
of poor individuals with roofs over their heads than poor but homeless individuals.

**Para 11.4 above at 269 B-F.

#5para 11.4 above at 269 F-G.

2465 28 applies to people younger than 18 years (s 28(3)).

247Currie at 600. Woolman at paras 47.1 and 47.4 and Cheadle at paras 23.1 and 23.8.

2485 28(1)(c).

*Currie at 603.

#0Currie at 611.
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In the context of insolvency law, and perhaps debt collection in general, the question
arises whether the sale of a debtor’s dwelling for the purpose of satisfying debts may
amount to an infringement of a child’s right to shelter under section 28(1)(c). In
Government of the Republic of South Africa v Grootboon?' the question regarding
the realisation of socio-economic rights was considered. In this case the respondents
were evicted from private land earmarked for low-cost housing, and were therefore
made homeless. An application was made to the Cape High Court** for an order that
adequate shelter or housing be provided for them by the government until permanent
accommodation could be obtained. The respondents claim was based on section 26
and section 28(1)(c) of the Constitution. The High Court distinguished between section
26 and 28(1)(c), saying that no constitutional obligation rested on the state to provide
housing on demand, but that it had to take reasonable measures to provide housing
within available resources. But in respect of section 28(1)(c), the High Court ruled that
the section obliged the state to provide rudimentary shelter to children and their

parents on demand where parents were not in a position to provide such shelter.

But the Constitutional Court found that the High Court was wrong in its distinction
between section 26 and 28(1)(c), as it would result in an anomaly in that section 28
would allow people with children direct and enforceable rights to housing, while
childless people, or those with adult children would be denied housing under section
28, despite perhaps being old or disabled. So section 28(1)(c) does notimpose a duty

on the state to provide shelter on demand to children or their parents.?*®

One now returns to the question of how section 28(1)(c) may impact on creditor’'s
rights if a creditor or a trustee sells a house in execution of judgment, thereby
depriving the children in that house of shelter. If there are no duties on the state in this
respect, why should creditor’s rights be eroded by imposing duties on them to provide
or maintain shelter for children where creditors are acting legally and within the
confines of the law? The argument for creditors may be stretched further by placing

the fault for the loss of shelter on the parents who failed to comply with their

2512001 (1) SA 46 (CC).
#2Grootboom v Oostenberg Municipality 2000 (3) BCLR 227 (C).
3G overnment of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 79.
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contractual financial obligations which they willingly entered into. However, cases may
arise in which the loss of adequate housing or shelter consequent upon a sale in
execution may amount to an abuse of human rights of the residents of the dwelling,
and not only that of children. In our human rights oriented society, it is therefore
important to formulate a policy by which to be guided, rather than to ignore the issue

until it arises. Some foreign jurisdictions do have policies in place to deal with the

protection of the dwelling in times of financial stress for the inhabitants.?*

In this respect it would be short-sighted to concentrate only on the rights of
children who may be affected by the loss of a dwelling, because the rights of the
old, ill or disabled may equally be infringed under certain circumstances. But what
guideline should be used in formulating a policy for the protection of these parties
while simultaneously looking after the rights of creditors? In respect of children, the

courts have held that the “best interest of the child” requirement is the most

important consideration when considering issues affecting children.?*°In

implementing this best interest requirement, the court, as upper guardian of
minors, must exercise its discretion to promote the interests of the child rather than
focussing on the rights of the parents.?®® In respect of children, the old, ill or
disabled, a useful test or requirement in insolvency may be “the interest of the
child, old, ill or disabled” that must be considered when the dwelling in which such
a party resides must be sold in execution.?®” As with the “best interest of the child”

requirement, this test will not be without difficulties.?®® A test of this nature will

#3ee chs 5 and 6 above.

25Fletcher v Fletcher 1948 (1) SA 130 (A). See the reference to Stander L and Horsten DA “Die reg
van die onderhoudsbehoeftige kind kragtens artikel 29 van die grondwet teenoor die reg van
skuldeisers van die insolvente boedel van die ouer” (2008) TSAR at203 and further, in ch 12 below,
who call for maintenance to be paid out of the insolvent estate of a parent, for the education of the
insolvent parent’s children.

#%Bonthuys E “Of biological bonds, new fathers and the best interests of children” (1997) SAJHR
at 622, 623.

27|t should be a requirement to notify the court of the presence of the interest of a child, old, ill or
disabled person in every insolvency application. The trustee should also be empowered to resolve
this issue without first approaching the court, while any interested party should have recourse to the
courts if necessary.

285ee Currie at 618 and Cheadle at para 23.8. Howell G Family breakdown and insolvency (1993)
at 208 (hereafter Howell) makes the interesting point that the issue of the family home in this context
presents a stark contrast between policies espoused by family law on the one hand, and insolvency
law on the other. He says, “In family law, the welfare of the child is the paramount consideration.
That, however, is simply not the case when bankruptcy intervenes and it is a question of seeking
to balance the interest of the creditors against the interests of the child and family. Thatis not to say
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probably not provide for a reliable and concrete standard, but this is probably a
situation in which one is not seeking a reliable and determinable standard. It
should rather be considered a legislative guideline to be used as a useful tool by
the trustee in assessing the facts, or by the court which must exercise its
discretion, in considering the best interest of the child, old, ill or disabled, as
dictated by the facts of each case. In using this tool, the court will have to consider
whether the specific facts of the case before it justify the implementation of the test
in the first place. If this is found necessary, many further factors, peculiar to each
set of facts, will have to be considered before deciding whether or not the
interested parties should continue to enjoy any rights in respect of the dwelling.
Here one may think of the age, illness or extent of disability, social services,
medical services within the immediate vicinity of the dwelling, future employment
possibilities of inhabitants of the dwelling, availability of transport, schooling

facilities and so forth.

Once the inhabitant of the dwelling’s rights have been confirmed in accordance with
the above guidelines and judicial discretion, the next step will be to formulate a
suitable remedy that may balance the rights and expectations of both debtors and
creditors. The idea here is not to deny the creditors their rights in respect of the most
valuable asset in the estate, but rather to postpone their rights or to assist them in
making alternative provisions for the affected debtor and or his family. The remedy in
this respect should remain supple, thereby allowing the courts to develop this newly
formulated policy regarding the protection of the debtor's dwelling. Here one may
consider the postponement of the sale of the dwelling, of finding alternative
accommodation in a state funded retirement home for elderly residents, and so on.
In this respect, it will be helpful to consider how foreign jurisdictions have implemented
policies to protect the dwelling of the debtor, and a more comprehensive discussion

thereof is found in chapters 5 and 6 of this thesis.

that there would not be sympathy on the part of the trustee in bankruptcy and some support under
the law for the position of children. However, if the trustee in bankruptcy wishes to push the matter
through, then the interests of the creditors will prevail”. See also Mullard v Mullard [1981] 3 FLR 330
CA which is authority for the proposition that it would not be right, under the Matrimonial Causes Act
1973, to prefer creditors claims over those of the other spouse and children where the one spouse
has substantial debts where bankruptcy proceedings have not been instituted.

-427-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

11.6 Conclusion

In formulating new insolvency law legislation the question is not whether constitutional
requirements, underpinned by human rights interests, must form an integral part
thereof, but rather to what extent policy changes should occur in order to align such
legislation with the required constitutional principles and expectations, and how to
achieve this while maintaining or balancing the interests of creditors, debtors, society
and the state. While some guidance may be taken from the Constitutional Court’s
decisions that dealt directly with insolvency law issues, these decisions by no means
provided for clear and accurate answers on how to approach insolvency law’s impact
on the constitutional rights that have been discussed above. Nor do the court's
decisions in respect of issues such as rights to housing and children’s rights, which
may impact indirectly on insolvency law, provide for any clear answers on how to
formulate insolvency law policies that provide for an acceptable balance of interests
of all stakeholders, but always within the constitutional framework. The formulation of
a possibly more progressive policy in insolvency law must be done holistically, and not
in a piecemeal fashion. The fallacy of approaching this task in a piecemeal fashion
was illustrated by the Law Commission’s approach in dealing with section 21 of the
Insolvency Act. In Harksen v Lane NO,*® in which the Constitutional Court in a
majority judgment found section 21 to be constitutional. This decision apparently
directly influenced the South African Law Commission policy formulation in its
approach to reforming section 21. This is seen in the Law Commission’s draft Bill of
1996,%° which excluded section 21 from it's text, stating in that draft Bill's Explanatoy
Memorandum?’ that section 21 should be scrapped as conceptually it is an
anachronism and appeared to be unconstitutional. But then came the Harksen
decision which probably prompted the Law Commission to re-introduce section 21 as
clause 11A in its Preliminary Proposals of its Project Committee.*? The Law
Commission then apparently reconsidered its Project Committee Proposals, and
section 21 was excluded from the latest draft Bill of 1999. However, the Law

Commission has replaced section 21 with what appears to be, on the face of it, a less-

93ee para 11.3.4.2 above.

%0g56¢ the discussion in ch 12 below, and the reference in ch 1 above.

%At 63.

%25ee Evans RG, Loubser A and Van der Linde K “Aspects of the Draft Insolvency Bill” (1999) SA
Merc LJ at 210.
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draconian provision in the form of clause 22A. In its detail, however, clause 22A is
more severe than section 21 of the Insolvency Act. In this respect it is clear that the
Law Commission has no clear policy upon which it intends formulating future
insolvency legislation. If anything, its vacillation between a progressive scrapping of
section 21, to the institution of the severe clause 22A reeks of unprincipled policy
formulation, and certainly a policy formulation that is creditor oriented. If this approach
is maintained, it is doubtful whether policies in respect of issues such as housing and

rights of the child, old ill and disabled will even be considered.

But if policy changes or reconsideration should trigger a more progressive
approach to legislation, the constitutional guidelines are there. Particularly in
respect of the assets in, or excluded from, insolvent estates, and the relevant
parties rights and duties in respect of those assets one must consider the possible
infringement of rights relating to assets, together with the justification of such
infringement. If new legislation is measured in accordance with the tests and
analysis of the Constitutional Court in the various cases discussed in this chapter,
and the constant consideration of the proportionality of legislative consequences
on relevant stakeholders, it will probably withstand the test of constitutionality and,
in turn, will probably be approved by the majority of the interested parties. Since
the drafting of the Insolvency Act almost one hundred years ago, South Africa has
effectively become a radically changed society with radically changed societal
interests and values. With respect to the assets that are included or excluded from
insolvent estates, some problem areas regarding South African legislation, or the
lack of it, also requires radical revision which may be underpinned by a radical new
policy shift. This, in turn, may reduce the problem areas regarding assets in the

insolvent estates of individuals.
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Chapter 12: Law reform

12.1 Introduction

In its report on the review of the law of insolvency in South Africa the South African
Law Commission states that the principal Insolvency Act dealing with insolvency in
South Africa has been amended more than 20 times, but it has never been reviewed
as a whole." It then recognises that insolvency law has become a dynamic part of the
law, subject to constant change and having to adjust to new circumstances, and that

its report is an important first step to modernise insolvency law.?

But in this project of the Law Commission, entitled “The Review of the Law of
Insolvency”, only in paragraphs 2 and 2.4 of the introduction to the Explanatory
Memorandum is there a reference to the word “reform”.? For the rest it refers to “review”
and “investigation”. But “reform” and “review” appear to be used interchangeably without
considering the actual meaning of either word. “Review” in the Oxford English

Dictionary’ means “a general survey or assessment of subject or thing; retrospect,

” W«

survey of the past; revision or reconsideration”. “Reform” means “to make or become
better by removal of faults or errors; removal of faults or abuses especially of moral or
political or social kind”. Considering all the changes that have occurred in every sphere
of society in South Africa since 1994, it is clear that it is a reform of insolvency law that

is required, not merely a review.® Further, there is no indication or proposal to consider

"The regular amendment of the insolvency legislation brings to mind Keay’s observation that “[s]ociety
in general, and Parliament in particular, has experienced some difficulty in knowing how to handle the
incidence of insolvency among individuals”. Keay A “Balancing Interests in Bankruptcy Law” (2001)
Comm L World Rev 206 at 206. See, generally, the South African Law Commission Report: Project 63
Review of the Law of Insolvency (2000) Explanatory Memorandum (vol 1) and Draft Insolvency Bill (vol
2). Hereafter respectively the Explanatory Memorandum and the Draft Bill. Explanatory Memorandum
at 9. The Draft Bill replaces the words “sequestration” and “trustee” with “liquidation” and “liquidator”
respectively, but the respective words will be used inter-changeably in this chapter.

2Explanatory Memorandum at 9.

*Explanatory Memorandum at 10.

“Oxford English Dictionary.

5AI’[hough various project committees of the South African Law Commission commenced this review
of the law of insolvency several years before the change of the political dispensation in 1994, it is
submitted that the idea of reform, and not merely review, should have been the first consideration
on this project, bearing in mind that the latest draft legislation was published in 2000, almost ten
years after the negotiations for a democratic society had commenced. The interest in this reform
process, and the pace applied to it, can perhaps be described as deplorable, and one is tempted
to “scoff” over it. “The occasional visitors from Versailles who came to scoff saw a beautiful woman
willingly staying inside, working at her desk well into the evening, twenty candles around her stacks
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the policy considerations in South African insolvency law upon which this “review” or
“‘investigation” will hinge. It is submitted that a failure to consider policy issues will lead
to a disjointed and flawed “revision” of insolvency law. What is needed is a review of the
policy upon which insolvency legislation was based in the past, and then to consider a
reform of the policy, before embarking on a reform of the legislation. The UNCITRAL
Guide states that an efficient insolvency system must be transparent and predictable,
thereby allowing creditors to “clarify priorities, prevent disputes by providing a backdrop
against which relative rights and risks can be assessed and help define the limits of any
discretion”® It is submitted that particularly in respect of certain assets in the insolvent
estates of individuals, there is a lack of transparency and predictability, and as is shown
in the general body of this thesis, this has created complex problem areas in respect of

property in such estates.

Under the heading “Guidelines for Reform” the Commission Report’ states that
several legal systems and reform proposals were considered in order to find innovative
solutions for problems experienced in insolvency law. It then states: “In the few cases
where it seemed advisable, provisions were adapted for use in South Africa”. It also
states that the aim of this investigation into the review of South African insolvency law
by the commission is to “ balance and satisfy the needs of the different stakeholders.

The major stakeholders are the commercial community in general and creditors in

particular; insolvent debtors; insolvency practitioners and the government”.?

In its summary of changes proposed in the Draft Bill the commission accepts that
a debtor’s insolvency my be without fault on the part of the debtor and he therefore

deserves a fresh start if he acts honestly.? Here the commission also states that

of calculations and translations; advanced scientific equipment stacked in the great hall” — Bodanis
D E = mc2 A Biography of the world’s most famous equation (2000) at 37. This, apparently, is not
the picture viewed by the visitor to the reform process of South African insolvency law. The draft Bill
has been pending for eight years now with no further interest shown to the project. If anything, the
candles in the room have gone out.

®United Nations Commission on International Trade Law Legislative guide on insolvency law 2005
at 13 (hereafter UNCITRAL Guide).

"Explanatory Memorandum para 2 at 10.

8Explanatory Memorandum at 10.

9Explanatory Memorandum at 17. For an understanding of the term “fresh start” and the policy or
policies supporting the fresh start idea, see Ferriell J and Janger EJ Understanding bankruptcy
(2007) at 97 and 135 and further, and generally the discussion in ch 9 above (hereafter Ferriell).
Keay A “Balancing interests in bankruptcy law” (2001) Comm L World Rev at 207 and further where
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creditors may contribute to insolvencies by providing credit to debtors who cannot
repay it, and therefore a balance is needed between the rights of creditors and the
debtor’s right to a fresh start.'® However, no policy considerations are given by the
commission in respect of a fresh start, nor is it linked in any way to excluded or
exempt property. In fact, in the summary no distinction is made between excluded
and exempt property, nor is such property linked to a fresh start policy, or
considered essential for the debtor to achieve a fresh start. On the subject of
excluded property, the summary briefly states that excluded property must be
brought into line with property not subject to attachment by creditors, that further
assets may be made available to debtors under certain circumstances, and it
mentions the debtor's right to his remuneration."” But here too no policy
considerations in respect of excluded or exempt assets are mentioned. So,
generally, there has apparently never been a comprehensive and substantial drive
in South African law to consider the notion of excluded or exempt property on a
policy orientated basis. The South African Law Commission’s Draft Bill and
Explanatory Memorandum contain no substantial policy driven approach in respect

of excluded or exempt property.'?

The current Insolvency Act’'s’ exclusions and exemptions appear to be no more
than perfunctory exemptions, because in practice they hold limited value for the
debtor, and under certain circumstances, may be detrimental to creditors of the
estate. They are of little value for the debtor because the value limits of the exempt
or excluded property is usually very low. For the creditors, they can be detrimental
because some excluded property, such as, for example, a portion of the insolvent
debtor’s income, can be lost to the insolvent estate if a trustee fails to take the
measures required by the Act to claim such income. In practice the present
exemptions are probably insufficient for an insolvent debtor to support himself and

his dependants, not to mention the possibility of attaining a fresh start by utilising

he points out that the idea of a debtor obtaining a fresh start and obtaining rehabilitation is
universally regarded as one of the rationales for the institution of bankruptcy, and further at 213.
""Explanatory Memorandum at 17. See also Keay (2001) Comm L World Rev 206 at 208.
"Explanatory Memorandum at 17.

2See generally the Explanatory Memorandum and the Draft Bill.

1324 of 1936 (hereafter the Act).
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exempt property, nor is there clarity as to whether the relevant property is
considered either excluded or exempt. For example, a significant asset in an
insolvent estate is the insolvent debtor’s ability to generate an income. Although
on the face of it such income is an excluded asset in South African insolvency law,
the debtor, on the one hand, can find a large portion of that income being taken
away from him, while on the other, a lax trustee can lose a portion of that income
if he fails to take the necessary measures to claim it for the benefit of the
creditors.™ This state of affairs has come about because there is no rational policy

regarding exemptions upon which a workable exemption law can be founded.

Generally, South African exemption law is strictin the sense that there is very little scope
for a debtor to obtain a meaningful exemption from the existing fixed statutory
provisions. Furthermore, there is no policy upon which the different exemptions are
based and, consequently, there is no relationship between exemptions that are similar
and that should therefore be formulated and calculated in a similar fashion, nor is there
any real policy connecting exemption law to a fresh start policy. It is submitted, for
example, that one formula should be used by which to ascertain what portion of a
debtor's pension, insurance policy and salary should be protected from his or her
creditors, and how much thereof should form part of the insolvent estate. The arbitrary
capping of a protected or exempt amount will only lead to constant amendment of such
legislation, or failing amendment, it may disadvantage either the debtor or the creditor,

depending on the particular asset and the nature of the exclusion or exemption.

In formulating an exemption policy, problems of this nature must be avoided. An
exemption policy can also include the idea of a temporary exemption of certain assets
if this will assist the debtor in obtaining a fresh start in the shortest possible time, or
for reasons of humanity.” An exemption policy must also take into account that a
discharge generally should not become freely available in the sense that exemptions
in themselves would make the whole procedure of sequestration and collective

enforcement worthless. Exemption policy thus requires careful planning in order to find

“See, eg, Ex Parte Theron; Ex Parte Smit; Ex Parte Webster 1999 (4) SA 136 (O).

®See, eg, 335A to 338 of the United Kingdom Insolvency Act of 1986 and Doyle and Keay Insolvency
legislation: Annotations and commentary (2005) at 435 (hereafter Doyle Legislation) in respect of the
exemption of a dwelling in the United Kingdom.

-433-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

an acceptable balance between swelling the estate in favour of creditors, and

protecting the interests of the debtor and all other players in the insolvency arena.

The insolvency law review proposed by the South African Law Commission in
respect of assets in insolvent estates, and excluded or exempt property, will now

be considered in more detail.

12.2 The Draft Bill

Clause one of the Draft Bill defines a number of words that are used in the Bill. Those
words that are relevant to problem areas in respect of property in insolvent estates of
individuals will be considered here. Clauses 11 and 15 are the mostimportant clauses
in respect of property included or excluded or exempted from insolvent estates of
individuals. Essentially these clauses propose to replace sections 20, 23 and 82(6) of
the Insolvency Act. Clause 22A affects, among other things, spouses of insolvent
debtors, thereby proposing to replace section 21 of the Act, and clause 62 replaces
section 79 of the Act in respect of certain exempt or excluded assets. These
provisions of the Draft Bill and the comment in the Explanatory Memorandum will now

be considered and commented on in some detalil.

12.2.1 The definitions in the Draft Bill
12.2.1.1 Associate

“Associate” is defined in relation to natural persons and in relation to juristic persons.
Juristic persons as associates will not be considered here, suffice to say that the word
is defined very broadly in respect of juristic persons. In relation to a natural person it
means the spouse of an associate, or any relation of the associate or his spouse by
consanguinity in the first second or third degree of relationship as determined by the

Intestate Succession Act.'®

The definition includes a partner of an associate or the
partner's spouse or any relation to the latter two persons by consanguinity as
contemplated above. An associate is also the beneficiary of a trust to which the

associate is the trustee, or a company of which an associate is the director or a close

181 of 1987 s 1(3)(d).
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corporation of which he is a member, or any juristic person to whom such person is

a manager or of which he or she is in control.

This definition of associate is apparently in line with modern developments in other
legal systems and is meant to simplify the wording of provisions for persons closely
associated with the insolvent. The Explanatory Memorandum mentions only three
instances in which the term associate is used in the Draft Bil." However, by
implication the word may be relevant whenever the word spouse or partner is used,
or trustee or trust beneficiary, or where a director of a company or a member of a
close corporation is involved. The commission considers this to be a narrow definition
therefore justifying it as a drastic rule, whereas in the commission’s view, a wide
definition would disrupt free trade and would be unacceptable. Including partners and
trust beneficiaries in the definition was however not considered casting the net to
widely, butincluding persons whose bank accounts have been used to launder money
was considered too wide. So while spouses, family members or partners, for example,
are brought into the net merely because of the relevant relationship, persons

conducting criminal activities are not.
This definition has been discussed in more detail in elsewhere in this work.'®

12.2.1.2 Disposition

“Disposition” is defined in the Draft Bill as “any transfer or abandonment of rights to
property and includes a sale, mortgage, pledge, delivery, payment, release,
compromise, donation, suretyship or any contract therefore”.” The Explanatory
Memorandum points out that the list of dispositions is not exhaustive, but that
“suretyship” has been expressly included in view of decided cases, although no
reference is given as to the cases that were considered for this purpose.?’ But this
definition is virtually the same as the definition of “disposition” in the Insolvency Act.

While the Draft Bill's definition has included a disposition in compliance with court

At 31.

®See ch 10above.

°cl 1.

LExplanatory Memorandum at 35.
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orders, which is not included as a disposition in the definition in the Insolvency Act,
some dispositions that in the past have been the source of much uncertainty and
academic debate were not considered. For example, the question of the repudiation
of an inheritance as a disposition has been a hotly disputed topic for many years, and
was finally resolved by the Supreme Court of Appeal.?’ But when the Draft Bill was
published this problem area in respect of the repudiated inheritance being a
disposition, or an asset in an insolvent estate, had not yet been resolved by the
Supreme Court of Appeal. This matter apparently received scant attention by the
commission, probably because the whole “review” process was not policy based. If
the policy of collection of maximum assets for the advantage of creditors had been
taken into account, the definition of disposition would expressly have included a
repudiation of an inheritance as a disposition. In the same vein, the repudiation of an

insurance benefit should have been included in the definition as a disposition.

12.2.1.3 Insolvent

A spouse married in community of property has been included in the Bill's definition

of “insolvent” in order to align it with case law on the subject.?

Although this is an
improvement which should make both lay people and practitioners aware of the fact
that both spouses in a marriage in community of property are insolvents, particularly
in respect of estate planning, it still does not alleviate the inequity that may be suffered
by a spouse who owns separate property within a marriage in community of property.
Itis submitted that this inequity has resulted partially because matrimonial property law
and insolvency law overlap with each other, but the legislation in the respective fields
fails to reconcile and rectify the problems created by this overlapping legislation. In this
respect, for example, the Law Commission has stated that the problems experienced
by the separate spouses who are married in community of property when the
community estate is sequestrated, is a problem of matrimonial property legislation,
and not a lacuna in the Insolvency Act?®* However, one must agree with the

UNCITRAL Guide which states that an efficient insolvency law system must indicate,

?'See Wessels NO v De Jager en 'n Ander NNO 2000 (4) SA 924 (SCA), and see the
comprehensive discussion in ch 8 above.

ZExplanatory Memorandum at 36.

3ee the comprehensive discussion on this subject in ch 10 above and Explanatory Memorandum
at 36..
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as faras possible, all provisions of overlapping laws that affect insolvency proceedings
and legislation “even family and matrimonial law”.?* It is submitted that this policy is

essential to include in any exercise in law reform.

12.2.1.4 Insolvent estate

The Bill defines this as “an estate which is under liquidation and where the joint estate
of spouses married in community of property is under liquidation it includes the
separate property of the spouses”.? The commission does not think that this provision
is in any way discriminatory towards women in whose favour such separate property
is usually excluded, nor does it think that this provision frustrates the intention of
testators who want to exclude property from an heirs community estate. The
commission’s view is that any discrimination that there may be would lie rather in the
field of family law, rather than in insolvency law, which simply perpetuates the position
before insolvency.?® The Explanatory Memorandum states that the parties to a
marriage must accept the effects of their chosen marital regime while testators must

correctly draft their wills to plan for insolvency of an heir.?’

While this may be partially true, case law has shown that inequitable results have
visited debtors due to the present state of affairs.? It would appear from case law that
also legal practitioners or estate planners may be ignorant of the legal position of
spouses in community marriages, and the spouses’ liability when insolvency
intervenes in such a union.?® If anything, family law, while misleading, attempts to

protect the parties (usually the woman) in a marriage in community of property. The

tSO

Matrimonial Property Act™ expressly provides for the possibility of separate property

belonging separately to a spouse in a community marriage.’’ However, an

arrangement of this nature is valid only between the spouses inter se, and not towards

UNCITRAL Guide at 13.

2Cl1 1.

®Explanatory Memorandum at 37.

*Explanatory Memorandum at 37.

Bgee, eg, Badenhorst v Bekker No en Andere 1994 (2) SA 155 (N) and Du Plessis v Pienaar NO
and Others 2003 (1) SA 671 (SCA).

%3ee, eg, Badenhorst v Bekker No en Andere 1994 (2) SA 155 (N) and Du Plessis v Pienaar NO
and Others 2003 (1) SA 671 (SCA).

%88 of 1984.

¥1See the comprehensive discussion on this subject in ch 10 above.
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third parties. This may be acceptable, because third parties have no knowledge of
arrangements between spouses, but it is submitted that it is unacceptable for the
commission merely to abandon the problem to family law and turn its back on the
consequences that poorly drafted family law has on this field of insolvency law. After
all, the commission’s aim with this review of the law is to strike a balance between the
various concerned parties, including the debtor.* More clarity is required in both the
insolvency legislation and in family law in order to alert practitioners as to their
responsibilities when advising individuals of the consequences that may result from
a marriage in community of property or from a poorly drafted will. It is true that the
problems encountered in case law in this field result primarily from the marriage in
community of property, but that does not mean that the matter must be ignored, to the
detriment of ordinary citizens. Ideally, it is submitted that marriages in community of
property should be abolished. During insolvency, spouses who are married in
community of property, for example, are severely compromised as beneficiaries of
insurance policies by section 63 of the Long-term Insurance Act,*® whereas spouses

married out of community of property are not compromised at all.*

12.2.1.5 Property

“Property” is defined in the Draft Bill as “movable orimmovable property wherever
situated and includes contingent interests in property”.*® It excludes the reference
to property situated anywhere in the Republic, and it excludes the exclusion of the
contingent interests of a fideicommissary heir or legatee, both being in the present

definition of property in the Insolvency Act.*

It is submitted that the definition of “property”, together with the definition of
“disposition”, are the most important definitions in the insolvency legislation in
respect of assets in the insolvent estate. Failure to define “property” more
adequately in the existing Insolvency Act has been the source of legal uncertainty

in South African insolvency law, resulting in some of the most complex litigation

*Explanatory Memorandum at 10.
%52 of 1998.
%See the discussion of the possible constitutional implications hereof in ch 10 above.
35
Cl1.
*See cl 1 of the Draft Bill and s 2 of the Insolvency Act.
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in this field of law. It has created several problem areas in respect of assets in
insolvent estates of individuals.*” However, the definition of property in the Draft
Bill is essentially the same as the definition in the present Act. Although it appears
to be a broad all inclusive definition, in failing to specify in more detail specifically
what property may be excluded or included as property, it creates uncertainty in
respect of some categories of property, thereby perpetuating the problem areas
in this field.

So, for example, an inheritance and/or an insurance benefit which has been
repudiated should be specifically included or excluded from the definitions of both
property and disposition. If the review by the commission had been policy based,
this specific problem area would have been avoided by including these assets in
the definition of property, thereby maintaining the policy in South African
insolvency law of collection of the maximum assets for the advantage of creditors
in the insolvent estate. Apart from this, the definition should provide for the
inclusion of rare or new forms of property and property that may come into
existence in the future.® In the latter instances computer technology can lead to
the creation of property or property rights that do not fall within the realms of
intellectual property, or the common law definition of property. Or if such property
is protected by intellectual property rights, it may be difficult to identify. So, for

example, Chalkiadis says:*

One of an insolvency office holder’s first tasks is to ascertain what are the assets of the
company to which, or over which, he is appointed and how best to preserve them ... Here
lies the first issue when insolvency meets the computer industry: what exactly is the asset?

Hardware is what might be called the typical asset. It is visible and tangible and,
as such, easy to deal with. Software, on the other hand, is not a typical asset. For
many, it is not visible — it is simply what comes with the purchased hardware, and,
as a result, is sometimes not recognised as a separate asset that requires separate
focus. For the uninitiated, a computer is simply something to sell “lock, stock and
barrel” for whatever it might fetch, and little thought is given to whether that
computer has software installed on it.

%See particularly ch 8 above.

%3ee generally, Chalkiadis M Insolvency and Information technology (2000); Corbett S “Copyright versus
commerce: The business database as a commercial assetin New Zealand — Much ado about nothing?”
(2005) The Journal of Business Law at 209; Smith A “Privacy and the sale of consumer lists in South
African insolvency law: Some issues reconnoitered” (2004) SA Merc LJ at 598.

%At 5.02 to 5.04.

-439-



UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

=

N UNIVERSITEIT VAN PRETORIA
4

Failing to identify the asset or to recognise the separate but valuable component
parts as separate assets of an insolvent estate can result in drastic losses for all

the stakeholders in the insolvent estate.

Likewise, a citizen’s right to certain state benefits, or public law rights may be
considered property at present and in future legal development. Policy must be
developed to decide whether or not such property, or portions thereof, must be

included or excluded from insolvent estates.*°

A question that has not yet come before the South African courts is whether a
debtor’s secret formula should be considered property in his insolvent estate. On
this point the English courts have ruled that is must be included as property of an
insolvent estate.*’ The South African Act’s definition of property should expressly
include or exclude a secret formula as property in order to avoid the uncertainty
and litigation experienced in English law. It is submitted that a secret formula
should be excluded from an insolvent estate in view of possible problems that may
ensue from the inclusion thereof in an insolvent estate. For example, who will be
held liable if the formula is incorrectly utilised by its new owner, either because of
the latter’s negligence, or because the debtor provided the wrong information in
respect of the ingredients to the formula. On a policy basis this may be likened to
the professional services of a debtor, which he cannot be forced to practice, or the
goodwill attaching to a doctor, or to a payment of compensation for personal injury
suffered by the debtor. It is something close and personal to the debtor as
described by the court in Santam Ltd v Norman and Another*? when explaining the
underlying purpose of section 23(8). The court quoted Steyn J in Kruger v Santam

Versekeringsmaatskappy Bpk*® where he stated, inter alia, that:

Die Wetgewer is deur middel van die Insolvensiewet primér daarop ingestel om die
insolvent en sy bates van mekaar te skei, beheer van die boedel aan die kurator oor
te dra en die bates na die krediteure op 'n sekere rangorde van voorkeur oor te
skuif. Die liggaam van die insolvent word egter nie so oorgeskuif nie. Sy persoonlike
integriteit bly onaangetas en sy status gedeeltelik ook ... In daardie sin is die

“°See ch 11 for for a discussion of these public law rights.
“1See ch 5 above.

421996 (3) SA 502 (C).

431977 (3) SA 314 (O) at 317 C-F.
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insolvent se liggaam ’n “bate” wat hy tot voordeel van homself en sy familie na
sekwestrasie kan aanwend ... Skade aan sy vlees of gees berokken, is gevolglik sy
skade en vergoeding daarvoor kom hom persoonlik en vir sy eie voordeel toe.**

In respect of a secret formula any income derived from the formula should be
included in the insolvent estate, but the formula itself, it is submitted, should

remain the property of the debtor.

12.2.1.6 Spouse

The Draft Bill defines a “spouse” as “a spouse in the legal sense, and even if there is
such a spouse, also a spouse according to any law or custom or a person of any sex
living with another as if married”.** This definition will now set aside the uncertainty
created by Chaplin v Gregory (or Wyld)* by including in the definition a person living
with the debtor as a spouse, while the debtor is still legally married to another person.
It also includes same sex relationships so it puts to rest the present equality loophole

regarding same sex marriages in section 21(13) of the Insolvency Act.

12.2.1.7 Ownership, dominium and vest

The terms “dominium”, “ownership” or “vest” are not defined in section 2 of the Act,
or in the Draft Bill. It has been decided by the courts that the insolvent estate
passes to the Master and ultimately to the trustee in ownership.*” However, the
trustee of an insolvent estate is clearly not in the same position as that of a
common law owner of property. These words must therefore be included in the
defining clause of new legislation and reference should be made to the fact that
the Act brings about a temporary divesting of ownership of the assets of the

insolvent estate and of the estate of an associate, which will include a spouse,

““Through the Insolvency Act the Legislature is primarily concerned with divorcing the insolvent
from his assets, transferring control of the insolvent estate to the trustee and moving the assets to
the creditors in a specific order of preference. His personal integrity remains intact, and to an extent
also his status ... In that sense the insolvent’s body is an ‘asset’ that he can utilise for the advantage
of himself and his family after sequestration ... Damage to his flesh or soul is consequently his
damage and compensation for such damage accrues to him personally for his own advantage”
(author’s translation).

*Cl1.

461950 (3) SA 555 (C).

“’See De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A); Harksen v Lane NO and Others
1998 (1) SA 300 (CC).
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where relevant. Failure to define these words within the context of insolvency law
has resulted in uncertainty as to the status of assets in insolvent estates, and in
the estates of spouses of insolvent persons, and this in turn has resulted in

considerable litigation and academic debate.*®

The word “vest” may also carry different meanings in different contexts,*® so
defining “vest” in the context of insolvency law, together with “dominium” and
“ownership”, will bring clarity to a sphere of insolvency law that has not yet been
fully analysed by the courts. “Vest” or “divest” must be defined, for the purpose of
insolvency law, as a temporary transfer of ownership from an insolvent debtor, or
an associate of an insolvent debtor, to the administrator of an insolvent estate.
Ownership must be defined as the possession of custody and control of the
property of an insolvent estate or the estate of an associate of the insolvent
debtor, for the purpose of the administration of that insolvent estate, and

“‘dominium” will bear the same meaning.

12.2.1.8 Social benefit

Social benefit in the Draft Bill is defined as the pension, allowance or benefits
payable to a person in terms of certain specified legislation.®® This is a new
definition. “Social benefit” is not defined in the Insolvency Act. This definition
relates to clause 15(4) of the Draft Bill concerning the exclusion of pension and
social benefits from insolvent estates, and to clause 22 concerning certain
contributions to pension funds that can be recovered for the benefit of the

creditors.®’

“8See, eg, De Villiers NO v Delta Cables (Pty) Ltd 1992 (1) SA 9 (A); Harksen v Lane NO and Others
1998 (1) SA 300 (CC); Joubert N “Artikel 21 van die Insolvensiewet : Tyd vir 'n nuwe benadering?” (1992)
TSAR at699; Sonnekus JC “Adiasie, insolvensie en historiese perke aan die logiese” (1996) TSAR 240;
Evans RG “Who owns the insolvent estate” (1996) TSAR 719; Evans RG “Should a repudiated
inheritance or legacy be regarded as property in an insolvent estate?” (2002) SA Merc LJ at 688;
Sonnekus JC “Dellatio en fallacia in die Hoogste Hof” (2000) TSAR at 793.

“9See Evans RG “A critical analysis of section 21 of the Insolvency Act 24 of 1936” (1996) THRHR
at 613 and (1997) THRHR at 71.

**Namely the Occupational Diseases in Mines and W orks Act 78 of 1973, s 9 of the Civil Protection
Act 67 of 1977, the Social Assistance Act 59 of 1992 and the Compensation for Occupational
Injuries and Diseases Act 130 of 1993. See cl 1.

*Explanatory Memorandum at 42.
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12.3 Proposals in respect of included property, and excluded or exempt

property in the Draft Bill

Clause 11 of the Draft Bill carries the title “Effect of liquidation on insolvent and his or her
property”. In line with the subject of this thesis, however, only aspects in respect of the
effect of liquidation on the insolvent’s property are considered here. Clause 11(1) is
essentially the same as section 20(1)(a) of the Act in that it states that a first liquidation

order will divest the insolvent and vest it in the Master and ultimately in the liquidator.

Clause 11(6) expressly excludes the following property:

the necessary beds, bedding and wearing apparel of the insolvent and his or her family;>

the necessary furniture (other than beds) and household utensils of the insolvent in
so far as they do not exceed R2 000 in value;*®

stock, tools and agricultural implements of a farmer, in so far as they do not exceed
R2 000 in value;*

the supply of food and drink in the house sufficient for the needs of the insolvent
and his or her family during one month;*°

tools and implements of trade, in so far as they do not exceed R2 000 in value;*°

professional books, documents or instruments necessarily used by the insolvent in
his or her profession, in so far as they do not exceed R2 000 in value;*’

such arms and ammunition as the insolvent is required by law, regulation or
disciplinary order to have in his or her possession as part of his or her equipment.®®

All other property of the insolvent at the date of the issuing of the first liquidation
order will be included in the insolvent estate. This includes property or its proceeds
in the hands of the sheriff under a writ of attachment or a warrant of execution.*®
Subject to clause 15, which provides for, amongst other things, exempt or
excluded property, all property acquired or accruing to the insolvent during his
sequestration also forms part of his insolvent estate, notwithstanding the

provisions of any other law.®°

2C111(6)(a)(i).
3C111(6)(a)(ii). All the monetary amounts mentioned here may be revised by the Minister in terms
of ¢l 11(7).

4C1 11(6)(a)(iii).
Cl11(6)(a)(iv).
C111(6)(a)(v).
5Cl 11(6)(a)(vi).
BC1 11(6)(a)(vii).
C1 11(6)(b).

9C1 11(6)(b).
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The Explanatory Memorandum states that excluded assets form part of a different
estate, so there is no longer revesting of assets upon rehabilitation.®' Clause 11(2)
therefore makes no provision for revesting upon rehabilitation as in the case of
section 25(1) of the Insolvency Act that does provide for revesting.®® This should
then mean, it is submitted, that any excluded assets will be at the disposal of the
debtor during his sequestration, to do with as he wishes. It should then also not be
necessary for the debtor to apply for a declaratory order in respect of those assets
when he applies for rehabilitation.®® Here too the Explanatory Memorandum refers
only to excluded assets,* so no distinction is made in respect of assets that may
be exempted, or that have already been exempted. Itis submitted that if the assets
have in fact been exempted, they will thereafter be excluded assets and therefore
beyond the reach of the creditors. However, a provision should be included in new
legislation to prevent the debtor from waiving his right to exempt or excluded
property. It is submitted that a debtor’s ability to waive his rights to such property
will be in conflict with the “fresh start” policy, because without even these basic
assets, the debtor will struggle to recover from his financial difficulties. But this is
also linked to the policy behind exemption law which dictates that the debtor’s
dignity must remain intact, and that he should not become a welfare burden in

society. These aspects are not considered in the Draft Bill.

The only substantial difference in the reviewed clause 11, from that of section 20 of the
Act, is that the property previously “excepted” under section 82(6)%° of the Act has now
been moved to Clause 11 as “excluded” property. The Explanatory Memorandum®
states that section 82(6) of the Act effectively excludes the debtor’'s property mentioned

in that section, since that property cannot be sold by the trustee.®” But the Act makes no

®Explanatory Memorandum at 60.

®2Explanatory Memorandum at 59-60.

8For the present position on declaratory orders regarding property in insolvent estates, see Mars
(2008) at 583 and further; see also, eg, Ex parte Fowler 1937 TPD 353; Ex parte Kay 1942 WLD
11 and Vorster v Steyn 1981 (2) SA 831 (0).

®Explanatory Memorandum at 60.

55 82(6) of the Act uses the word “excepted”.

%6At 60.

5Explanatory Memorandum at 60. Strictly speaking this is incorrect because the property referred
to in s 82(6) first vests in the insolvent estate and it is exempted only when the creditors or the
Master have decided specifically what property of the debtor will be exempted, as explained above.
Furthermore itis also incorrect to state that this property cannot be sold by the trustee, because the
insolvent can apparently waive his rights to such property. In this regard see Ex parte Anthony en
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distinction between excluded property and exempt property. It is submitted that the
property in section 82(6) of the Act is exempt property, because until the creditors or the
Master determine what property the debtor may keep, all that property is part of the
insolvent estate. When the creditors allow for the release of that property to the debtor,
then it will be exempted property that will be at the disposal of the debtor. Another
reason why it should be distinguished from excluded property is because the debtor can
apparently waive his right to such property®® and therefore it will remain part of the
insolvent estate. It is submitted that property in respect of which such rights have been
waived is not then property being brought back into the estate, particularly if the creditors

had not yet made a determination under section 82(6).

The Explanatory Memorandum also points out that for the purpose of pre-
sequestration debt collection, the Supreme Court Act®® and the Magistrate’s Courts
Act” include more categories of “exempted” property and that the same provision in
the Insolvency Act must be brought into line with these pre-sequestration provisions.”’
It states that “the inconsistency between property exempt from execution and property
exempt from sale in terms of section 82(6) cannot be justified. Clause 11(6)
harmonises the different categories.” Although this harmonisation is essential if the
exemption or exclusion is to be worth anything during insolvency, it must again be
noted that there has been no understanding here of the difference between excluded
property and exempt property. The words “excluded” and “exempt” have been used
here interchangeably without consideration for their meaning within the context of
exemption law in insolvency. The proposal that this harmonisation take place is
however to be recommended, in fact, it is essential, because property that is not
excluded from debt collection in the pre-sequestration collection procedure will
probably be foreclosed on and sold prior to sequestration. It will then have no value

in the context of exemption law within the sequestration process.

'n Anderen Ses Soortgelyke Aansoeke 2000 (4)116 (C); See also Mars (2008) at 193 and Sharrock
R, Van der Linde K and Smith A Hockly’s insolvency law (8" ed) (2006) at 38-39.
®8Ex parte Anthony en 'n Ander en Ses Soortgelyke Aansoeke 2000 (4)116 (C); See Mars 2008 at
193 and Sharrock R, Van der Linde K and Smith A Hockly’s Insolvency Law (8" ed) (2006) at 38-39.
69

59 of 1959.
932 of 1944,
"Explanatory Memorandum at 60.
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For the classes of excluded property in Clause 11(6) to have any value, the
Commission should firstly expressly have identified the property in that clause as
excluded property, not exempt property, and an express provision should have been
included to prevent a debtor from waiving his right to such excluded property. This
would provide the debtor with property of his own, in a new estate, with which to
commence a fresh start. Secondly, the maximum value of R2 000 placed on the
excluded assets makes this provision meaningless in exemption law, particularly if a
fresh start policy is considered. Take, for example, the exclusion of books to the value
of R2 000. If the debtor is a lawyer, this may allow him, at most, the equivalent of four
or five textbooks. The exemption is pointless, as are all the exemptions upon which
this low cap has been placed. Further, the commission apparently finds it important
to exempt certain arms and ammunition in favour of certain persons under
circumstances’ that are likely to exist only in the rarest of cases. But something as
essential as a motor vehicle does not qualify for exemption. All the exemptions in

Clause 11(6) are essentially worthless in South Africa if the debtor has no transport.

A vehicle as a primary means of transport was not considered an item to be excluded
or exempted from an insolvent estate because the majority of creditors failed to
support such a proposal.” The Explanatory Memorandum explains that it could cause
outrage from the insolvent’s creditors, and that it is unjustified or unacceptable, and
it will reduce the dividend available to concurrent creditors. The commission further
explains that it will be difficult to distinguish between expensive and inexpensive
vehicles, and it then states that the insolvent debtor's spouse will usually be in
possession of a vehicle, and that the provision of a vehicle at the cost of he estate is
an unjustified luxury.” It is submitted that this is some of the poorest reasoning in the
entire Explanatory Memorandum, if it can be considered reasoning at all. It further
confirms that the commission’s approach to assets in the insolvent estate, and in
respect of exemption law, is totally devoid of any policy consideration. Essentially, it
is simply a restatement of existing law. It is not a review or a reform thereof. Even if

the commission decided from the outset that a vehicle will not be excluded from the

2C1 11(6)(a)(vii).

73Explanatory Memorandum at 61. Precisely who these creditors are is not mentioned, nor is there
any indication that debtors were represented by any particular lobby group.

"Explanatory Memorandum at 61-62.
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insolvent estate at any cost, some attempt could have been made to provide a rational
explanation, perhaps with some comparative insight on this subject. Many
international systems recognise the need for the debtor to have a motor vehicle, at
least for the purpose of earning a living.” Actually to include the statement that the
insolvent’s spouse usually has a vehicle is embarrassing in a report of this nature. As
the law stands presently, and in the proposed Draft Bill, the solvent spouse will be
relieved of her vehicle because it will automatically vest in the trustee at the date of
sequestration. Although it could be released to the solvent spouse, this vesting of the
spouse’s vehicle will cause inconvenience, and the spouses will have no vehicle for
a considerable time. The most damning aspect of this explanation, however, is the
fact that the commission actually mentioned the existence of the spouse who will
usually have a vehicle. The assumption is that a single debtor is somehow not equal

to a married debtor, and therefore in less need of transport than married persons.

Clause 62 of the Draft Bill, which deals with the rights and duties of the liquidator,
allows the liquidator to make available to the insolvent or his dependants a sum
of money or assets for his own or his dependants maintenance,”® and he may
make available assets of the insolvent estate in excess of the values referred to
in clause 11(6).”” It is submitted that these two subsections should have been
included in clause 11 of the Draft Bill, just as the present section 82(6) of the
existing Act was moved to clause 11 in the Draft Bill. In respect of clause 62(4)(1)
the Explanatory Memorandum states that it will provide some flexibility to low
maximum values of the excluded property in clause 11. It states that the low
values warrant some form of flexibility.” While this appears to be a sensible
proposal, it is submitted that in view of the creditor friendly approach in South
African insolvency law, it will probably be utilised only in rare cases. One must also
question why the amounts mentioned in clause 11 are not more reasonable and

realistic if one is to take seriously the commission’s utterances’ that a fresh start

>See part Il above.

5C162(4)(K).

Cl 62(4)(1). See also Stander L and Horsten DA “Die reg van die onderhoudsbehoeftige kind
kragtens artikel 29 van die grondwet teenoor die reg van skuldeisers van die insolvente boedel van
die ouer” (2008) TSAR 203 and further.

8Explanatory Memorandum at 61.

Explanatory Memorandum at 17
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is an important aspect in insolvent estates. In respect of maintenance, Stander
and Horsten weigh up the rights of the children of the insolvent parent against
those of the creditors. They point out that the important principle in South African
insolvency of “advantage to creditors” may be in conflict with rights of the child
which are protected in the South African constitution.®® The authors state that the
Insolvency Act should contain a provision to allow for fair and reasonable
maintenance to be paid out of the insolvent estate to provide for the education of
the children of the debtor, and where possible, for their tertiary education.?’ It is
submitted that this will be a positive development in South African insolvency law.
However, safeguards will have to be put in place to make sure that such
maintenance is used for the purpose of educating the child. Further, that
maintenance will probably be considered an exempt asset, the rights to which

should not be able to be forfeited for any reason.®

Clause 15 of the Draft Bill is entitled “Rights and obligations of insolvent during

insolvency”. It contains some provisions in respect of excluded or exempt property.

Clause 15(2) allows the insolvent to follow any profession or occupation, and to keep
any remuneration received after the issuing of the first liquidation order. This is subject
to clause 15(5) which essentially gives the liquidator the power to investigate the
insolvent and his dependants’ income and expenses, and to bring the insolvent before
a court in order to give evidence under oath concerning such income and expenses.
After the hearing the court can issue a certificate awarding a portion of the insolvent’s
future earnings which is not required for support, to the insolvent estate. The crux of
clauses 15(2) and 15(5) is essentially the same as sections 23(5) and 23(9) of the Act.
However, the Draft Bill in these clauses provides for a more elaborate procedure for
investigating the insolvent’s income and collecting any excess portion thereof. Much

of this procedure is taken from the debt collection procedure of the Magistrate’s Court

8See s 28 of the Constitution of the Republic of South Africa 1996.

81See Stander L and Horsten “Die reg van die onderhoudsbehoeftige kind kragtens artikel 29 van
die grondwet teenoor die reg van skuldeisers van die insolvente boedel van die ouer” (2008) TSAR
203 and further.

8The rights of the child are considered briefly in ch 11 above.
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Act.® Clause 15, in this respect, may therefore extinguish some of the past problems
resulting from sub-sections 23(5) and 23(9) relating to this aspect of the insolvent’s
income.®* The concern relating to the status of assets acquired with the insolvent’s
income is also done away with in clause 15(5)(c) which specifically states that assets
bought after the issuing of the first liquidation order with income excluded from the
estate by virtue of the aforementioned certificate, will not form part of the insolvent
estate.®> While the provisions in clause 15(5) appear to be an improvement on the
existing situation, an alternative method of dealing with the insolvents income is

proposed elsewhere in this thesis.®

A benefit received by an insolvent by virtue of any pension law or the rules of a
fund, or a social benefit that the insolvent can claim, and which is paid after the
date of the liquidation of his estate is excluded from his insolvent estate to a
maximum sum of R200 000.%” The Minister may amend the excluded amount or
R200 000 if monetary fluctuations call for this.® This provision of the Draft Bill is
similar to section 23(7) of the Act, except that the latter provision excludes a
pension benefit from an insolvent estate in its entirety. Clause 15(4) also
consolidates exclusions of pensions and social benefits presently provided for in
other Acts.?® This is an improvement on present legislation, but the amount of
R200 000 seems arbitrary and no explanation is given on how it was come by. The
commission does, however, explain that this provision is included in the Draft Bill
because pension funds and annuities have become attractive ways to safeguard
funds against creditors.?® A problem that may arise could be the Minister’s failure
to amend this amount when necessary, or to decide when it may be necessary to
amend it. A provision for the compulsory revision of all the monetary limits in new
legislation, for example, every two years should be provided for.

8Act 32 of 1944. The procedures envisaged in s 65 of the Magistrates’ Court Act 32 of 1944.
83ee the discussion hereof in ch 9 above.

%The Explanatory Memorandum at 67 makes it clear that only moneys received by the insolvent in
the future may be the subject of a direction by the Master, and that the problem concerning assets
purchased with income as considered in Hicks v Hicks’ Trustee 1909 TS 727 has been alleviated.
%3See chs 9 an 13.

87C1 15(4) of the Draft Bill.

8BC115(4A).

83ee the Explanatory Memorandum at 67 and sch 5 to the Draft Bill in respect of other pension

related legislation that will have to be repealed.
“Explanatory Memorandum at 67.
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By virtue of clause 22, the Draft Bill provides for the recovery of certain contributions
to pension funds regarding new obligations, if they were made within two years before
the presentation to the Registrar of the application for the liquidation of the debtor’s
estate. The payment of such contributions must however have been made when the
debtor’s liabilities exceeded his assets, or they must have resulted in this. The
liquidator can then recover from the fund concerned any such contribution in respect
of the new obligations which together with the total contributions in respect of existing

obligations, exceed the sum of R10 000 per annum.*’

Clause 15(7)(c) provides that compensation recovered by the insolvent for loss or
damage that he may have suffered by reason of defamation or personal injury,
whether before or after the date of the liquidation of his estate, will be excluded from
his insolvent estate. But there is a proviso that if that compensation includes medical
or other expenses, the creditor in respect of those expenses can be paid out of that
compensation or recover the compensation from the insolvent even if that claim for

such expenses arose before the date of the liquidation of the estate.*

In this respect the Explanatory Memorandum® refers to Santam Versekerings-
maatskappy v Kruger® where Miller J indicated the anomaly created if creditors in
respect of medical and hospital expenses incurred by the debtor prior to
sequestration had only a concurrent claim against the insolvent estate while the
compensation was paid to the insolvent for his own benefit for those very expenses.
This unfair situation gave rise to clause 15(7)(c) in the Draft Bill and thereby improves

the present section 23(8) which is otherwise basically the same as clause 15(7)(c).

12.4 Matrimonial property
12.4.1 Introduction

When the estate of a spouse(s) is sequestrated, the property of both spouses is

%See cl 22 for further detail.
92C115(7)(c).

At 69.

941978 (3) SA 656 (A).
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affected.”® In South African law parties may enter into a marriage in community of
property, which establishes one estate that is owned by the spouses equally in
undivided shares, or they may enter into a marriage out of community of property, which
pre-supposes two estates, separately owned by the respective spouses. The effect of
sequestration on spouses in a marriage has already been discussed in detail in chapter
10 above, while the Draft Bil's comment on marriages in community of property was
considered in paragraph 12.2.1.4 above. Therefore only the proposal in the Draft Bill

concerning marriages out of community of property will be briefly considered here.

12.4.2 The proposals of the Draft Bill

Over the past few decades cases concerning section 21 of the Insolvency Act have
come before the courts quite frequently. But Harksen v Lane NO and Others,*® in
which the Constitutional Court in a majority judgment found section 21 to be
constitutional, is by far the most important case regarding section 21 of the Act. It
probably influenced the South African Law Commission in its approach to reforming

section 21.

The Law Commission’s draft Bill of 1996°” excluded section 21 from its text, stating
in that draft Bill's Explanatory Memorandum® that it should be scrapped as
conceptually it is an anachronism and appeared to be unconstitutional. But the
Harksen was handed down after the intended scrapping of section 21, probably
prompting the Law Commission to re-introduce section 21 as clause 11A in it’s
Preliminary Proposals of it's Project Committee. The Law Commission then
apparently reconsidered it's Project Committee Proposals, and section 21 was
excluded from the latest draft Bill of 2000.

However, in the later Draft Bill*® section 21 of the Act was replaced with clause

%Unless otherwise mentioned, for the sake of convenience it will be assumed in this chapter that
the husband is the insolvent spouse and the wife the solvent spouse.

%1998 (1) SA 300 (CC).

“The result of the South African Law Commission’s Working Paper 41 Project 63 Review of the
Law of Insolvency 1991.

%See ch 10 above.

%South African Law Commission Project 63 Review of the Law of Insolvency Report vol 1
Explanatory Memorandum, and vol 2 Draft Bill (2000).
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22A. This clause allows the liquidator to instruct the sheriff to attach property in the
possession of an associate of the insolvent pending an application to have a
disposition of the property set aside. If instructed by the liquidator to release the
property, the sheriff must do so. Such instruction will be given by the liquidator if
the attachment is not required to safeguard the interests of the estate in the setting
aside of a disposition of property. Clause 22A may be less drastic than section 21,
in the sense that it will probably effect only a temporary dispossession of property,
as opposed to the complete loss of ownership under section 21. It would appear
that the property forms part of the insolvent estate only if the trustee succeeds in
setting aside the disposition. Further, the provision applies to associates of the
insolvent, thereby avoiding possible claims of discriminatory action against a

particular class of people.

But this clause appears to have been hurriedly formulated, and further analysis
shows that it may be more drastic than section 21. It is submitted that if it is to be
retained, it requires further refinement. Clause 22A seems to give the liquidator
unfettered powers to dispossess an associate of his or her property, but the
associate appears to be left with absolutely no rights in respect of property which
may genuinely belong to him or her. It is in the discretion of the liquidator whether
to release the property or not, or when to do so. Pending an application to have
a disposition of property set aside, the ostensible owner is granted no rights
whatsoever. This is more drastic than the provisions of section 21, which at least
provides for the release of the property of the solvent spouse under certain
circumstances, as well as other protective measures, including the protection of
the solvent spouse’s creditors. Clause 22A also fails to provide sufficient detail
regarding the specific property of an associate that must be attached, nor does it
provide sufficient detail in respect of the circumstances or conditions under which
it should be released. This is an arbitrary attachment of property that may fail
constitutional scrutiny. The provision seems to be too vague, and if the definition
of “associate” is considered, this provision can severely affect the economic

expediency of the affected associate.
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12.5 Conclusion

The South African Insolvency Act contains provisions on excluded and exempt
property. Other legislation also supplements the exemption law in the context of
insolvency law. The South African system recognises various categories of
excluded and exempt property also found in other jurisdictions, but the South
African system seems devoid of consistency of policy on exemption law, and there

appears to be no desire to rectify the situation.

Itis submitted that the failure by the legislature to formulate progressive exemption
law policies results from South African insolvency law policy being unevenly
balanced to favour the creditors. The golden rule of “advantage to creditors” in
South African insolvency law is the primary reason for this. If advantage to
creditors in an insolvency application is not shown, a court will refuse to grant the
sequestration order applied for."® So “poor debtors” are at a disadvantage
because they cannot shed their debt burden. This could result in constitutional
requirements forcing a more progressive development of exemption policy in

South Africa. But why not rather avoid this in future legislation.

This very strict policy of advantage to creditors seems to have hamstrings the
formulation of a progressive exemption policy by the South African Law
Commission. A further problem in South African insolvency legislation is the
definition of “property”. It defines the content of the estate, and the meaning of
property, in the broadest of terms, but excluded and exempt property is really not
identified in any way in this definition. Instead, it is scattered in several provisions
of the Insolvency Act and in other legislation. Consequently, lack of clarity prevails
regarding the whole spectre of property in insolvent estates, and this position is
perpetuated in most of the proposals in the Draft Bill. The proposals of the Draft
Bill will, therefore, not succeed in eradicating the problem areas regarding assets

in the insolvent estates of individuals in South Africa.

1%05ee ch 1 and 7 above.
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