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THE AFRICAN REGIOMAL HUMAN RIGHTS SYSTEM AND OTHER
REGIOMAL SYSTEMS: A LOMPARATIVE ANALYSIE

Introduction

Human rights emerged as a subject of concern for the international
community after the end of the Sccond World War, In May 1948, the
American Declaration on the Rights and Duties of Man was adopred by
the Minth International Conference of American States and in December
the same year the Universal Declaration on Human Rights was adopred
by the UN General Assembly. In 1950 the European Convention on
Human Rights was adupted by the Council of Burope. The Convention,
which entered into force in 1953, established the European Commission
of Human Rights and the European Court of Human Rights to monitor
compliance with its provisions, In 1939 the Organization of American
Srates (OAS) established the Inter-American Commission on Human
Rights, which in 1965 was given the power to receive complaints from
individuals of violations of the American Declaration. The American
Convention on Human Rights was adopted in 1969 and entered into
force in 1978, This Convention incerporated the Inter-American
Commission and created an Inter-American Court of Fuman Rights,

The main institutional structure of these two regional human dghts systems
were thus already in place when the Organization of African Unigy (OAL)
Assembly of Heads of State and Government adopted the African Charrer
on Human and Peoples’ Rights (African Charter) in 1981, The African
Charter entered into force in 1986 and in accordance with its provisions
the members of an African Commission on Human and Peoples™ Rights
(African Commission) were clected. In 1998 the QAU adopted a Protocol
to the African Charter on the Establishment of an African Court on Human
and Peoples’ Rights (Protocol). This Pratocal entered into force in January
2004 and the first judges were elected in January 2006."

' Acthe time of writing a deaft protocol to merge the African Court on Human and
Peoples' Rights and the African Courr of Justice was discussed. In this acticle
references to the African Count Protoce! are t the 1998 Protocal,



This artich: examines the different legal frameworks and expetiences of
the European and Inter-American regiopal human rights systems,
Particular focus is given to experiences of interest to the future work of
the African Court.”

1 Monitoring

o 1998, the monitoring system under the European Convention was
reformed. The Buropean Commission of Human Righrs was abolished
and 2 new European Court of Human Rights with judges appointed on
a full time basis was cstablished. Today all members of the Council of
Furope are state patties to the Furopean Convention and individuals in
these countrics can petition the Furopean Court of Human Rights directly
concerning alleged violations of the Convention.’ A European
Commissioner for Human Rights with a mandare to promote human
rights was cstablished by the Council of Turope in 1999,

The number of judges of the European Court of Human Rights is equal
to the number of state parties to the Convention. Until it was dissolved
in 1998, the European Commission of Human Rights also had a
membership equal to the number of state parties. Though there is no
provision that each state should have a national on the Courr, in practice

L e should be noted that there are many other reyional instivutions dealing with human
tights than are cuvered in this article. The teansformation of the OAL into the
African Union (AL has been accompanied by institutional proliferation. In additon
o the Afdcan Commission and Court and the African Committee on the Rights
and Welfare of the Child, many of the AL organs have a human rights mandate.
Human righes also play 2 role in African sub-regional organizacons, pechaps most
prominently in the Economic Community of West African States (ECOWAS),
Similarly in Evrope, the Council of Europe does not have & monopoly on human
rights issues. The Organisation for Security and Co-Operation in Furope (OSCE) is
very active in the human dghes field. The Fueopean Unton (FELU) has adopred
Charer on Human Rights which incorporates all geaerations of rghrs. The EE
currently has 25 member states and human dghts requirements for juining the EU
has led to many reforms in recenty sdmitted and candidare countries.

*  Belarus is the anly stare in Europe thar is nor a member of the Council of Europe
and a state party to the Huropean Convention, This is because of the persisting
dictarurship in the country accompanied by serious human tights violadons,



this is the case even for the smallest member states, with one exception.’
The American Convention on Human Rights makes no provision on
geographical distribution of Commissioners and Judges, who do not even
need 10 be nationals of state parties to the American Convention. The
African Court Protocel provides that the Judges of the Court shall
represent ‘the main regions of Africa and of their principal legal
traditions’,” and while the Judges may be from AU states that have not
ratified the Protocol, the nominaton process makes this unlikely.” There
i$ no equivalent in the European or Inter-Amercan system to the
requirement for "adequate gender representation” in article 12(2) of the
Protocol on the African Court.”

Toy have the right people on the monitoring bodies is very important,
Borh the American and African Commissions and Courts are bodics
with part ime Commissioners and Judges meeting for a couple of wecks
per year, This already limits the possible candidates sinee not everyone
can take on this type of job. To cnsure the best possible candidates it
would be worth considering in future reforms of the African system that
Judges and Commissioners should be elected by the Pan-African
Parliament with input from civil society in the process. An example for
such a reform could be the election of the Judges of the European Court
who are elected by the Parliamentary Assembly of the Council of Europe.

Judges of the African Court are not allowed to sit on cases brought
against their own countrics.® This has also been the practice of the African
Commission. [n contrast both the European Court and the Inter-
American Court provide for judges from the complainants home state
oy be on the bench.

There: 15 no judge from Liechrenstein, but tavwo from Swirzedand.

Art 14(2) of the African Court Protocul.

As abowe, arts 11-14,

OF the 45 Eurnpean Court judges oaly 12 are women. At the time of writng there
was no womman on the seven-member lntes-Amencan Commission and of the seven
judgres on the Inter-American Court only one is 2 woman. The African Commission
compares favourably when it comes to gender representation, Five of the eleven
members are women. In light of the pledges for gender pariry of the AU it was a
disappointment that of the eleven judges of the African Court elected in January
200 only rwo were women.

© Arr 22 of the African Court Provoenl.
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For many years the African human rights supervisory system consisted
only of the African Commission. The establishment of the African
Committee on the Rights and Welfare of the Child, which held its first
meeting in 2002," was the first specialised human rights monitoring body
on the continent. Such specialised bodies exist also in the other regional
systems. For example the Huropean Convention for the Prevention of
Torture and Inhurmnan or 1egrading Treatment or Punishment establishes
a Committee for Prevention of Torture. A Comumittee of Independent
Experts monitors the implementation of the Furopean Social Charter.
The Inter-American Convention for the Elimination of All Forms of
Discrimination against Persons with Disablities {199%) establishes a
Committee to supervise state compliance.

Neither the Buropean Convention nor the American Conventon provides
for regular state reporting to monitor compliance.” However, state
reporting requirements exist under the European Social Charter and a
number of Inter-American conventions." Under the African Charrer
states arc required to submit a report on implementation of the Charter
every two years. This mechanism has not functioned very well. It has
been suggested that the expericnces under more successful reporting
mechanism in the European Social Charter could provide some ideas for
reform of thc Charter mechanism. '

The Inter-American Commission and the African Comenission have
several similantics in their l:m.lnit.nring mechanisms. Both make use of

" Lloyd, A "The first meeting of the Afvican Commitiee of Tixperts on the Rights and
Welfare of the Child" (2002) 2 Africew Hrmear Riphts Law fonraal 320,

' Under the European Convention the Secretary-General of the Council of Furope
can request reports, but such requests have been mre.

L Additonal Protocol to the American Conventdon on Human Rights in the Area of
Tieonomic, Social and Cultural Rights; Inrer-American Convendon t Prevent and
Punish Torture; Inter-Amercan Coaveadon on the Provendon, Punishmenr and
Eradicadon of Violence Against Woanen; Inter-American Democrase Charter; Inter-
American Convention for the Elimination of All Terms of Discrimination against
Persons with Disabilities,

2 Quashigsh, K'The Afdcan Charter on Human and Peoples” Rights: Towareds a more
effective cepuorting mechanism’ (2002) 2 Afnican Hamae Righes T aw Journal 261.



special rapparteurs' and produce country reports based on on-site visits,
The Inter-American Commission is mandated by the Convention to
‘prepare such studies or reports as it considers advisable in the
pecformance of its duties”."™ The Inter-American Commission has thus
prepared a number of country reports, often based on on-site visits, Tt
would be of interest for the African Commission to study the cxperience
of the Inter-American Commission in this regard in particular in the
light of its increased use of “fact-finding’ missions,

The confidentiality provisions in the African Charter are a matrer of
concern a5 the Commission has to get the approval of the AU Assembly
to publish its reports. This is however not the full explanation of the
lack of information available on the work of the Commission. The Inter-
American Commission and Court and, in pardeular, the European Court
has made much better use of the possibilities that information technology
gives to spreading informarion about their work.

2 Complaints procedures

Prior 1o 1998, an individual alleging a violatdon of the Eutopean
Convention could submit a complaint to the European Commission of
Human Rights. This required that the state concerned had made a
declaranion allowing the Commission to eonsider the complaint. By the
time the Commission was abolished all state partics had made such a
declaration. Under the revised Convention individuals of all state partics
now have dircct access to the Court. The Court can consider alleged
viclations of the Convention and its Protocols. '

In 1965 the Inter-American Commission was given the power to consider
individual complaints alleging violations of the American Declaration,
With the entry into force of the American Conveation in 1978 individuals

" The Inter-Amcrican Conmission has cstablished three special rappeorteurs, on migrant
woarkers and their families, freedom of expression and nghts of women,

® o Are 41(c) of the American Convention.

' Asof April 2006, 14 protocols o the Convention had been adupred. Some of these
guarantes additional rights, while some deal with proccdural reforms of the

mnitoring systom.



of states that had ratified the Convention could submit complaints 1o
the Commission alleging violations of the latter instrument, while the
Commission would still consider petitions under the American Declarations
from individuals in states that had not ratified the Convention. The Court
can consider cases referred to it regarding alleged violations in states that
have ratified the Convention, and that have made a declaration under article
62 of the Convention. The Inter-American Court delivered its first judgment
in a conrentious case in 1987. The reason for the lack of judgments by the
Court in its early years was that no cases were referred to the Court by the
Commission. The jurisdiction of the Commission and Court is not limited
to vinlatons of the Convention {and in the case of the Commission, the
Dedlaration) but also include other conventions that give them explicit or
implicit jurisdicton.™

Article 34 of the European Convention provides that a complaint shall
be submitted by a person, NGO or group of individuals ‘claiming to be
a victim of 4 violation® by a state party. Under the American Convention
it is not necessary for the individual against whom the alleged violation
has been committed to submit the complaint. This can be done on his or
her behalf by another person or organisaton.” The comment that this
mare liberal fcas standi provision is important in the Americas ‘where
victims or their family members may be too intimidated or indigent to
submit a petition’ is equally valid for the African continent. Indeed, the
African Commission has in its jurisprudence gone cven further and
allowed acite popuiaris.”

In both the European and Inter-American systems most petitions have
heen declared inadmissible. Possible explanations for this include that
knowledge about the systems and what rights are protected is low. Many
complaindnts do not seck legal advice.™

& Pasqualucc, | M The praciice and precedure of the Inter-Auaricin Cowrd of Huwear Rights

[2003) ™0,

Art 44 of the Amcrican Conveation,

¥ Pasqualocci (note 16 abave) 6.

Y Cpiad and Fromoric Riphts etion Cenire (VEEAC) and Anacher v Nigemia (2001) AHRLR
60 (ACHPR 2001) para 49,

M Merrills, | G and Robertson, A 11 Human mghts in Sxrpe — A study of the Esrapean
Convention on Human Righes (2001) 275,

[ i



The Inter-American Court can reverse the admissibility decisions of the
Inter-American Commission.” The same applied to the old European
Court.” The Protocal on the African Court also provides that the Court
should take an independent decision on admissibilite™ The possibility
of reversing the admissibility by the Inter-American Court has been
crideised by some observers, including a judge of the Court who held
that this ‘creates an imbalance between the parties, in favour of the
respondent governments™.®

The American Conventon provides that the Inter-Amencan Commission
can request the Inter-American Court to adopt provisional measures in
‘cases of extreme gravity and urgency’.® A similar provision does nor
exist in the European Convention, but the Rules of Procedure of the
European Commission provided that the Commission could issue interim
measures, Similarly the Rules of the Furopean Court provides both for
the issuing of interim measures and the fast-tracking of cases

Tor decide eases the Inter-American Commission in general relies on the
written information provided by the parties, though it may hold hearings,
ineluding the hearing of witnesses and on-site visits.*” A hearing must be
held if expressly required by one of the parties, but can also be held on
the initiative of the Commission. Hearings before the Inter-Amedcan
Commission are not public.® Oral hearings, which are public, are standard
practice before the Inter-Ametican Court.™ The European Court may
hold a hearing ar the request of a party or on its own initative.™

" Pasqualues (note 16 above) 139.

% Metrills & Robertson (note 20 above)276
A 6(2) of the African Coure Pootoool,
* Pasqualued (note 16 ahove) 140,

# Amercan Convention art 63(02).

Rules 39 and 41 of the Rules of Court
Pasqualuca (note 16 aboee) 141,

A above 142-143.

At abwrve 104,

Rule 54{3) of the Bules of Court.

B U OB E O



All the regional human nghts conventons provide that measures should
be taken to try to obtain a friendly settlement between the parties. The
Inter-American Commission has been relatively successful in obtaining
fricndly settlements. In 2005 it reached eight fricndly sectlements, while
deciding six cases on the merits.”! The Inter-American Court docs not
play any role in trying 1o achieve a friendly settlement as opposed to the
African system where it is foreseen that both the Commission and Court
should pursuc an amicable settiement.™ In the old European system the
Commission was responsible for sceking a friendly settlement. This
function that was wansferred o the Registrar of the Court when the
Commission was abolished. ™

3 Relationship between Commission and Court

With the reforms of the European human rights system in 1998,
individuals in all state parties o the Convention {currently 43) were given
access to the Court. Before the African Court such ‘direct access” exists
only if the state party to the Protocol has made a declaration under article
34(6) of the Protocol. For individuals of African states that have ratified
the Protocol but not made such a declaration, the complaints procedure
will be similar to the one in the Inter-American system and in the European
system prior to the 1998 reforms.

Article 61 of the American Convention provides that only state partics
and the Inter-American Commission can submit cases to the later-
American Court and only against states that have recognised the
competence of the Court to consider such cases.™ The position of the
individual is however not as difficult as a reading of this article would
imply. Article 44 of the Rules of Procedure of the Inter-American
Commission provides that when a state has not complied with the
recommendations of the Commission, the Commission shall ‘refer the

* <hitp:/ fwerwcidh.oas.org/ casos /05 eng lum > (accessed 3 May 2006).

®  Padilla, D ‘An African Homan Rights Courr: Beflections from the perspecrive of the
Tnrer-American system’ (2002) 2 Afrcan Human Rights T aw fournal 189,

¥ Ruole 62 of the Rules of Court.

# Are 62 of the Amencan Conventon.



case to the Court, unless there is a reasoned decision by an absolute
majority of the members of the Commission to the contrary’ This
‘automatic referral’ that was introduced in 2001 has led to an increased
number of judgments by the Court, which in April 2006 had delivered
140 judgments since its inception.™

The role of the Inter-American Commission before the Inter-American
Court was nitially to represent the vietims, but changes to the Rules of
Procedure of the Court in 2001 now means that the victim has a more
independent rolc as a party to the case.” Testimonial evidence from the
Commission is admitted by the Court. At the request of the parties
testimonies can be heard again by the Court.”

The provision in the European Convention prior to the 1998 amendments
was similar to the Inter-American Convention.® Only the European
Commission of Human Rights or a state party could submit a case to the
European Couwrt of Human Rights.™ The Rules of Procedure of the
Commission provided that it should decide in plenary session whether a case
should be referred to the Court or not.™ The question of when the
Commussion should refer a case to the Court was not regulated in the Rules
of Procedure of the Commission. Merdlls and Robertson identify three
criteria used by the Commission to decide whether to refer a casc w the
Court or not: whether the case mised new issucs of interpretation of the
Convention; whether the Commission was divided on whether 2 violation
had taken place; and whether a case had ‘important politcal implications”"
Cases that were not submitted to the Court were sent to the Committee of
Ministers which would determine whether a violadon had taken place.

¥ <hup/ fwwweoreidhoree™ {pecesal 3 May J0aG).

Art 2{23) of the lnter-American Coun Rules of Procedure.

Pasqualucei {note 16 above) p 199.

Arr a4,

From 1994 individuals from states that had ratificd a Protocol to the Convention

coubd also refer cases o the Court, though a pancl of three judges decided whether

the case should be examined by the Court, while cases referred by the Commission

or states were always eonsidered by the Court.

# Rule 61{1) of the Rules of Proceduse of the Furopean Commission of Human
Rights (as in force 28 june 1993)

" Merrlls and Roberrson (note 20 above) 286,

¥ E 4 ¢



4 Remedies and their enforcement
Agticle 63(1) of the American Convention provides as follows:

If the Court finds that there has been a violation of a right or
frecdom protected by this Convention, the Court shall rule that
the injured party be ensured the cnjoyment of his right or freedom
that was violated. It shall also rule, if appropriate, that the
consequences of the measure or situation that constituted the
breach of such cight or freedom be remedied and that Ffair
compensation be paid 1o the injured party.

The Inter-American Court has in many cases ordered the state o pursue
investigations with the aim of identfying those responsible for a violation
and to prosecute and punish them. The Courr can also order the state to
amend or repeal laws.

Article 41 of the Furopean Convention reads as follows:

If the Court finds that there has been a violation of the Convention
or the protocols thereto, and if the interpal law of the High
Contracting Party concerned allows only partial reparation to be
made, the Court shall, if necessary, afford just satisfaction to the
injured party. '

The European Court has in many cases held that a declaratory judgment
finding a violation constitures just satisfaction and left it to the state to
decide which measures should be implemented te comply with the
judgment.” In recent years, the Court has started tm give punitive damages
and non-monetary relief, such as restitution, in some cases.™

Though the African Court Protocol provides thar its judgments are
binding, there is no provision similar to the one in the Amecrican
Convention that provides that reparations ordered by the Inter-American

? Pasyualueci (note 16 above) 289.
© Sheleon, D Renedier fn infernational humen rights faw (2005) 281,
* Az above 282,



Court can be enforced in national courts.”® The role of the Commirtee
of Ministers in ensuring the enforcement of judgments of the European
Court® would be of interest to study in the light of the provision in the
Afrcan Court Protocol providing that the AU Executive Council shall
monitor the execution of the judgments of the Coure.”

5 Advisory opinions

The European Convention provides that the Committee of Ministers of
the Council of Europe ¢an request an advisory opinion from the Court
on the interpretations of provisions of the Convention. In 204 the
Court declared the first request by the Committee of Ministers for an
advisory opinion as falling outside the advisory competence of the Court.®

More interesting from a comparative perspective is the advisory
jurisdiction of the Inter-American Court.” Article 64 of the American
Convention provides that

[tthe member states of the Organization may consult the Court
regarding the interpretation of this Convention or other treanes
concerning the protection of human rghts in the American states,
Within their spheres of competence [OAS organs] may in like manner
consult the Court.

The Court delivered its first advisory opinion in 1982 and had by April
2006 adopted 18 advisory opinions.” In its first advisory opinion, the
Court interpreted what is meant by “other treaties” in article 64, The Court
held that ‘other treaties’ include *[a|ny provision dealing with the protection

# American Convenrticn art 68(2); Padilla (nore 32 above) 193,

=  Shelion (note 42 above) 384,

Art 29(2).

“ Co-cisterice of the CLV Conpention (appilicable .. for Rassta) and the ECHR, I June 2004
{(Grand Chamber),

¥ For a more detailed study of the advisory jursdiction of the African court in light
of the practice of the Tnwer-Amersican Court see AP van der Mei "The advisoty
jurisdiction of the African Court on Human and Peoples’ Righes” (20035) 5 Afrrcan
Humean Rights Law fonrnal 27

¥ <hup:/ /wewcorteidh.orer> (zocessed 3 May 2006,

=
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of human rights set forth in any international treaty applicable in the
American States ... whether or not non-member states of the nter-
American system are or have become parties thereto,”

This case is of particular interest for the African Human Rights Court in
that the Afdcan Court Protocol in provide that the African Court has
jurisdiction over the ‘interpretation and application’ of the Afncan Charrer
or ‘any other relevant human rights instruments’.™

One limitation to the advisory jurisdiction of the Inter-American Court
that has been noted is that it cannot on its own motion issue advisory
opinions.” Though the African Court does not explicitly have such
competency there is nothing preventing it from providing for such a
possibility in its rules as the Court after the merger will be an AU organ
and as such could request an advisory opinion from itself. Under article
3(2) of the African Court Protocol, it is up to the Court to decide whether
it has jurisdiction. The Court could use its competence to issue advisory
upinions on its own motion. This would be similar to the resolutions
adupted by the African Commission and the general comments adopted
by the UN human rights treaty bodics.

Conclusion

Today 800 million Europeans have direct access to the Furopean Court
of JMuman Rights. It has become a European Constitutional Court. With
the expansion of state partics to the European Convention, the Luropean
Court has become a victim of its own success. The popularity of the
Court has made it essential ro increasingly look for new ways to improve
the effectiveness of the system and in particular ensure speedy judgments
in cases that raisc important human rights issues.” The Inter-American

® Advisory Opinion OC-1/82 of 24 Seprember 1982, Senies A No |, para 52. See Van
der Mci (nore 32 above) 38,

= Arts 3 and 4 of the African Court Protocol.

“ Pasqualucci {mote 16 shove) 37,

*  Lord Woolf Remen of the working metbods of the Faropean Court of Hamon Rights,
December 2003,




system has had a smaller case load and this system arguably displays
more similarities with how the African system could come to develop
than the European system. It is suggested that the African Commission
should adopt a system for referral similar to the one that is the practice
of the Inter-American Commission since the revision of its Rules of
Procedure in 2001, Pasqualucci identifies the lack of universal applicability
of the jurisdiction of the Court, necessity for domestic implementation
of the Convention rights, the failure of OAS organs to exert polidcal
pressure, inadequate funding and quality control of judges as limitations
for the effecuve functoning of the Inter- American human rights system,”
These are issues that must be addressed also in Africa to ensure an effective
protection of human rights.

One major problem experienced by the Afnican Commission has been
that states do not respond to allegations contained in communications.
To ensure that states participate in the procedures before the Court will
be one of its main challenges. Fear that states would not participate in
the hearings before the Inter- Amernican Court did not materialise. Indeed
in somec cascs states have even accepted responsibility, leaving to the
Court only to determine the remedies™ It is to be hoped that a similar
practice will develop in Africa. As has often been pointed out, perhaps
the most important factor affecting the success of the African Human
Rights Court will be the effective functioning of the African Commission,
Hopefully, it will not wait as long as its Furopean and Inter-American
counterparts to refer cases to the African Court.

¥ Pasqualuced (note 16 above) 340,
®  Asabove 7-8.



