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1. Introduction

While the term “human nights” is of relative recent currency on the continent,
people have been struggling for freedom, dignity, equality and socal justice for centu-
ries in Africa. In Africa, as is the case elsewhere, that whech is now called human rights
finds its foundations in the struggle to assert these core values of human existence.’

Today, the term human rights is used widely in the African context. The written
constitutions of every country in Africa recognise the concept; the inter-governmen-
tal organisation of African states, the African Unien, regards the realisation of hu-
man rights as ane of its chjectives and principles; and the record of ratification of
the human rights treaties of the United Nations by African countries is an a par with
practices around the world.? There is wide acceptance that the security and develop-
ment of Africa —as in the world at large— will have to be based on human rights.

* This anticle is based on an articke by Chstof Heyns published in (2004) 108 Penn State Law
FReview 679, also published in Spanish in F Goez ka (Dic): La profeccidn intemacional de fos ders-
chas humanos en lps alboves ol sglo o, Universidad de Deusto, Bilbao, 2003, pp. 595-620.

* For an expasition of the approach that human rights and legitimate struggle are two sdes of
the same comn, see C. Hevs: A "stegale approach’ to human nghts™ in A, SoETEMaN (ed ): Puralsm
and Law, 2001, p. 171,

i For a coliaction of the primary material dealing with human rghts law in Africa on the United
MNations, regional, sub-regional and domestic levels of all the countries of Africa, see C Homes (ed.).
Human Rights Law in Africe, 2004, See also C. Henes (ed.): Compendium of key human nghts docu-
menis of the African Linion, 2005,




ot surprisingly, given the history of exploitation of Africa, the struggle roots
of the concept of human nights are clearly visible in the human rights documents of
the continent. The African Charter on Human and Peoples’ Rights also refiects in
many ways a reaction to the continental experience of slavery and colonialism, for
example by recognising a “peoples” right to self-determination. The excesses of
some post-independence leaders are reflected in the fact that a significant number
of African constitutions explicitly recognise a direct right, located in the people, 1o
protect constitutional and human rights narms, if need be through political struggle,
should they be viclated.! The Constitutive Act of the African Union uniquely provides
for 2 right of humanitanan intervention in member states by tha Union, in cases of
grave human rights violations.*

As is well known, the struggle for human rights on the African continent is far
from over or complete. The continent is plagued by widespread violations of human
rights, often on a massive scale. The process to establish effective institutional struc-
tures, that will help to consclidate and protect the hard earned gains of the freedom
struggles of the past, has become a struggle in its own right. No doubt, the most
impartant task in this regard is to establish legal systems on the national level that
protect human rights. At the same time regional and glabal attempts to change the
human rights practices of the continent, and to create safiety nets for those cases not
effectively deatt with on the national level, are as5UMing ncreased importance.

This contribution first introduces the main legal instruments relevant to the con-
tinental protection of human rights in Africa, then discusses the norms recognised
{individual and peoples’ rights and duties, etc) and thereafter turns 1o the regional
institutional structures set up to achieve the implementation of the norms. This in-
stitutional overview focuses primarily on four important pillars of the African human
rights system: the organs of the African Union, the African Commission on Human
and Pecples’ Rights, the yet to be established African Court on Human and Peoples’
Rights and the newly established African Peer Review Mechanisrn.

2. The African Union and Human Rights
2.1. Background

The African regional system has been developed under the auspices of the Or-
ganization of African Unity (“OAU“)% established in 1963, which was transformed

* The explicit recogrition of a right of resistance to protect constitutional and human rights
morms is present in the Constitutions of Benin (1990) (A 66}, Burkina Faso (1997) (Art 167}, Cage
Verde (1952) (Art. 19]; Chad (1996) (Preamble): Cango (2001} {Art. 13), The Gambia (1996) (An 6);
Ghang (1992) (Ar. 3]; Mozambique (Art. 80); and Togo (1992) (Art. 150).

4 Article () of the Constitutive Act

# The Charter of the QAU is reprnted in Human Rights Law in Africa 111, The Preamble stated
adherence 1o the principles of the Universal Declaration of Hurman Raghts. See also Art. I(1Ke). The
Charter of the QAU was nevertheless a human rights document in the sense that it was amed at
the abolivon of coloréalism and apartheid, On the OAU see Gl Newo: The Orgamization of African
Unity: An Analysis of its Rale, 1999, p, 109,



in 2001 into the African Union (“AU").% All the states of Africa are members of the
AU, except Morocco which withdrew in 1984 when the QAU recognised Western
Sahara bringing the membership to 53. While the Charter of the OAU of 1963 made
only passing reference to the concept of human rights, the Constitutive Act of the
Al of 2000 {(entered into force 2001) has now placed human rights squarely on
the agenda of the new regional body.”

2.2. The Constitutive Act

The Constitutive Act of the AU, in its Preamile, refers to the African struggles
for independence and human dignity “by our peoples” and the determination of
the Heads of State and Government "to promete and protect human and peoples’
rights”. Article 3 sets out the *Objectives” of the AU as follows: ~the objectives of
the Union shall be to ... {e) encourage international cooperation, taking due ac-
count of the Charter of the United Nations and the Universal Declaration of Human
Rights;” and 10 “... {h} promote and protect human and peoples’ rights in accord-
ance with the African Charter on Human and Peoples’ Rights and other relevant
hurnan rights instruments ..."

Article 4 deals with *Principles”, and provides that:

The Union shall function in accordance with the following principles: ...
{g) non-interlerence by any Member State in the internal affairs of another,
{h) the right of the Union to intervene in 2 Member State pursuant 1o a ded-
sion of tne Assembly in respect of grave drcumstances, namely war crimes,
genoade and crimes against humanity, (i} peaceful co-existence of member
states and their right to live in peace and security; §) the right of member states
to request intervention from the Union in order to restore peace and security,
(I} prarotion of gender equality; (m) respect for demoeratic principles, human
rights, the rule of law and good governance; (n} promotion of social justice
to ensure balanced economic development; (o) respect for the sanctity of hu-
man life, condemnation and rejection of impunity and political assassination,
acts of terrorism and subversive activities; (p) condemnation and rejection of
uncanstitutiznal changes of gavernments.

There are no entry requirements in terms of their human rights records and
practices for states to join the African Union (as is the case for example with the
Council of Eurape), and all the members of the QAU became members of the AU
without scruting of their human rights records. There s, however, at least a theo-

& Comtilutive Act of the African Union CABMLEG/23.15, entered into force 26 May 2001. For an
overview of the AU see C. Hiwa, B, Basu & M. Kusanoes: “The African Union™ 46 German Year-
boak of international Law, 2003, p, 252. On the transformation from OAL to AU from a human
rights perspective see R Mukkay: Human Rights in Africa, 2004,

7 For a discussion, see £ Basu: "The African Union: Hape for better protecton of human nghts
in Africa?” 1 African Human Rights Law fournal, 2001, p. 295. The Constitutrve Act is reprinted on
P 315 of the same volume. See ako B Massy: “The African Unign, NEPAD, and Human Rights: The
Missing Agenda®, 26 Human Rights Quarterdy, 2004, p. 983,



retical chance that viclations of AU human righits standards may lead to suspension
from the AU; certainly lesser forms of sanctions are possible.
According to Art. 23(2)

. any Member State that fails 1o comply with the decisions and policies of
the Union may be subjected to ... sanclions, such as the denial of transport
and communicatians links with other Member States, and other measures of
a political and economic nature to be determined by the Assembly

Art. 30 provides: “Governments which shall come to power through unconsti-
tutional means shall not be allowed to participate in the activities of the Union.”

The African Union has seen the establishment of a number of new institutions,
many with relevance for the implementation of human rights, which will be dis-
cussed below

2.3. African human rights instruments

The cential document of the African regional human rights system, the African
Charter on Human and Peoples’ Rights {“African Charter”),? was opened for signa-
ture in 1981 and entered into force in 1986, 1t has been ratified by all 53 member
states of the OAU/AU ® The sole supervisory body of the African Charter currently in
existence is the African Commission on Human and Peoples’ Rights (" African Com-
mission“). The African Commission was constituted and met for the first time in
1987. The Commission has adopted its own Rules of Procedure (amended in 1995).10
The work of the African Commuission will be discussed later in this article.

The Protocol to the African Charter on Human and Peogles’ Rights on the Es-
tablishment of the African Court on Human and Peaples’ Rights (“African Human
Rights Court Protacol”)'" was adopted in 1998 and entered inta force in January
2004, but as of February 2006 the Court had not yet been established. The Afnican
Charter has further been supplemented by the Protocol to the African Charter en
Human and Peoples’ Rights on the Rights of Women in Africa, adopted in 2003,
which entered into force in November 2005.'2

In addition to these instruments the African regional human rights system s
comprised of the DAL Convention Governing the Specific Aspects of Refugee Prob-
lems in Africa of 19683 which entered into force in 1974 (45 ratifications]; and the

* OAU Dot OALMCABAEGETARev.5. Reprinted in Hurnan Biphts Law in Afiica 134,

¥ See status of ralification of AU treaties. avadable on waww.africa-union.org. Ratification status
given for the treaties mentioned in this article & ¢ of February 2008 For the thee reservations
%] IJ;E African Charter, see Human Rights Law in Africa 108. The last state to ratify was Eritres, in
1999,

1% ACHPRAPAIX, Reprinted in Human Rights Law i Afrca 540,

! CALMEGMINAFCHPRPROT (1) Rev. 2, Reprinted in Human Rights Law in Africa 170

' The Pratocal i discussed further below. As of February 2006 the Protocol had been ratified
by 17 states.

** DAU Doc CABLLEGA24.3, Repeinted in Human Rights Law in Africa 122, See G. OxoH-Oeao:
“Thi on. A legal review of the 1958 OAL Refuges Convention™ Afican Yearbook of irfer-
national Law 8, 2000, p. 3,



African Charter on the Rights and Welfare of the Child (*African Children's Char-
1er™) of 1990, which came into force in 1999 (38 ratifications). A special monitor-
ing body for the African Children’s Charter, the African Cammittee on the Rights and
Welfare of the Child, discussed further below, held its first meeting in 2002."

The relatively unknown Cultural Charter for Africa of 1976 came into force
in 1990.'% Another treaty with relevance for human rights  the Convention on
f ing and Combating C i | 4 in 2003 ' This convention has as
of February 2006 not entered into force. The Convention for the Elimination of
Mercenarism in Africa was adopted in 1977 and entered into force in 1985.'® The
DAL Convention on the Prevention and Combating of Terrorism of 1999 entered
into force in 2002.%9 There are also two African regional treaties dealing with the
environment.?

3. The noms recognised in the African Charter on Human and Peaples’ Rights

s alluced to earlier, the 1963 OAU Charter did not recognise the realisation of
human rights as such as one of the objectives of that body. It would only be in 1379
that a meeting of experts was gathered by the OAU in Dakar, Senegal, to prepare a
preliminary draft of an African human rights charter?! This culminated in the Draft
African Charter on Human and Pecples’ Rights, finalised in Banjul, The Gambia, in
1981 {resulting in the name “Banjul Charter”, which is sometimes used for the
African Charter). The African Charter was formally adopted by the OAU in Kenya
later that year 2

. GAU Doc CABLEG/ 53Rev 2. Reprinted In Humar Rights Law in Africa 143,

15 Sae A Luovn: “The first meeting of the Alncan Committee of Experts on the Rights and Wel-
fare of the Child® 2 African Human Rights Law Journal, 2002, p. 320, See also A. Love: “Report of
the second ordinary session of the Afrcan Committee of Experts on the Rights and Welfare of the
Chid" 3 African Fuman Rights Law fournal, 2003, p. 329; A. Luove. “The Third Ordinary Session of
the African Committee of Experts an the Rights and Welfare of the Child™, & Afican Human Rights
Law journal 2004, p. 139,

16 Reprinted in Human Rights Law in Africa 125,

17 Spp K. Ouanrean; “The African Union Conventtion on Preventing and Combating Comruplion:
A eritical appraisal”, 4 Afrcan Human Rights Law Joumal 2004, p. 74

18 gaprinted i Human Rights Law i Africa 132,

“» Reprinted in Hurman Rights Lavw in Afica 175, A Protocol to this Comvention was adopted in
2004

2 The African Convention on the Conservation of Nature and Natural Resources (1968/69),
reprinted in Human Rights Law in Africa 116, revised version adopted 2003, not yet In force, -
printed in € B (ed J: Compentdum of key human rights docurnents of the Afican Union, 2005,
and the {8amako] Convenbion on the Ban of the kmport into Africa and the Control of Transbound-
ary and o of ‘Wastes within Africa {1991/98], repsintad in Human
Rights Law fn Africa 153 See M. van o€ Livoe: “A review of the African Convention on Nature and
Malural Resources”, 2 African Human Rights Law Jeurnal, 2002, p 33

11 The meeting was comvened in terms of a decision of the Assembly of Heads of State and
Government of the DAU, AHG/Dec 115 (XVI) Rev 1 1979, reprinted in C Heyns (ed) Human fights
Lawe in Africa 1999, 2002, p. 127

1 For the documents leading up 1o the adoption of the Alrican Charter, see Hurman Rights Law
i Africa 1999, pp 65-105.




A number of reasons have been advanced why the OAL changed its approach
and gave the concept of human rights the prominence offered by the Charter dur-
ing the late 1970s and the early 1980s. These indude the increased emphasis on
human rights internationally at the time {as in the foreign policy of President Carter
of the United States of America), the use to which the concept of human rights was
putin international bodies such as the UM and the OAU to condemn the apartheid
practices in South Africa, and abhorrence at the human rights violations that had
taken part in some member state in particular Uganda, Central Africa and Equatorial
Guinea,**

The African Charter recognises a wide range of internationally accepted human
rights nornms, but also has some unique features.™ The Charter recognises not only
civil and political nghts, but also economic, secial and cultural rights, not only indi-
vidual but also pecples’ rights, not only rights but also duties, and it has a singular
system for the restrictions on rights. The Charter alse contains provisions concerning
interpretation which are very generous towards international law.

3.1, Civil and political nghts

The civil and political rights recognised in the African Charter are in many ways
similar o those recegnised in other international instruments, and these rights have
in practical terms received most of the attention of the African Commission.2*

The Charter recognises the following civil and paolitical rights: The prohibition of
discrimination {Art. 2); equality (Art. 3); bodily integrity and the night to life (Art. 4);
dignity and prohibition of torture and inhuman treatment (Art. 5); liberty and se-
curity (Art. B); fair trial (Art, 7); freedom of conscience (Art. 8); information and
freedom of expression (Art. 9); freedom of association (Art. 10); assembly (Art 11);
freedom of movement (Art. 12); political participation {Art. 13); property (Art, 14},
and independence of the courts (Art, 26),

Anumber of possible shortcomings in respect of civil and political rights in the
African Charter could be noted, There is for example no explicit reference inthe Char-
ter to a right to privacy; the right against forced labour is not mentioned by name;
and the fair trial rights?® and the right of political participation?” are given scant

1 See .0, Unsnaunme: The African Charter on Human and Peoples’ Rights, 1997, pp. 27-28. .

¥ in his welcoming address in 1979 to the Meeting of African Experts preparing the Draft Afri-
can Charter in Dakar, Senegal, Leopold Senghor, President of Senagal, referred 1o the erample sat
by i ianal human rights | and said: “As Africans, we shall neither copy, nor strive
for eriginality, for the sake of oniginglity .-, [Ylou must keep ly in mind our values of civilisa-
tion and the real needs of Africa.” Reprinted in Human Rights Law in Africa 1999, 78 at 79.

5 For a full discussion, see €. Hevws: “Civil and pofitical rights in the African Charter” in
I, Evabis & R Mumeay (eds.): The Afnican Chavter on Hurman ard Peaples’ Rights, 2002, p. 137,

# There is, for example, no explicit reference to the right to a public hearing, the right ta inter-
pretation, the right against se-incrimination and the right against double jeopardy, However, the
Commission has interpreted the Charter pratection to encompass some of these fights.

" While Art. 13(1} the Charter recognises the right “of every cilizen 1o participate freely in the
government of his country®, it does not stipulate that this should be done through regular, free and
fair elections, besed an universal suffrage.




protection when measured against international standards. However, the Commis-
sion has in resolutions and in cases before it interpreted the Charter protection
1o encompass some of the rights or aspects of rights not explicitly included in the
Charter,

An everview of seme Commissicn decisions in respect of individual communica-
tions provides a sample of the Commission’s approach:

—In & number of cases the Commission has held that there is a positive duty
on stale parties to protect those in their jurisdictions against violations by
nonsstate actors. In a case concerning Mauritania, the Commission found
that, although slavery had offidally been abolished in that country, this was
not effectively enforced by the government.? In a case invoiving Chad, the
Commission likewise held that the state’s failure ta protect paople under
its jurisdiction during a civil war against attacks by unidentified militants,
not proven to be government agents, constituted 2 violation of the right to
life.2?

— The imposition of Shari'a law on non-Muslims in Sudan has been held to
violate freedom of religion 3

—In Media Rights Agenda and Others v Nigeria™ the Commission ruled
against the Abacha government’s clampdown on freedom of expression,
and determined that politicians should be provided less protection from free
exprassion than other pecple. As with many of the seemingly more bold
decisions of the Commission, this decision was unfortunately handsd down
anly after the Abacha regime had fallen, Nevertheless, a positive precedent
was set.

— The suspension of natienal elections was held to violate the right to political
participation in Constitutional Rights Project and Another v Nigeria 3

— The Commission has held that decrees ousting the jurisdiction of courts
to examine the validity of such decrees, viclate the fair wnial provision of
the Charter,3® and also that the creation of special tribunals, dominated by
members of the executive, violated the same right 3

— The Commission has held that an execution after an unfair tral is a viclation
of the right to life,?® but that the death penalty in itself does not violate the
African Charter.5

# pMalswi African Association and Others ¥ Meuritania (20001 AHRLR 148 (ACHPR 20001

# Commission Nationale des Dol de MHomme ¢ des Libertés v Chad (2000) AHRLR 66 (ACHPR
1995), Sea also Socil and Econcave Rights Action Centre (SERAC) and Another v Nigeria (2001)
AHRLR 60 {ACHPR 2001},

N Amnesty itemational and Others v Sudian (2000} AHRLR 257 (ACHPR 1393}

{20007 AHRLE 200 (40 HPR 1996}

3 (2000) AHRLR 191 {40 HPR 1998},

3 Qi Uiberties Onganisation v Mgeria (2000) AHRLR 188 (ACHFR 1995),

# Constitutional Rights Project (in respact of Akamo and Others) v Nigeris {2000) AHRLR 180
(ACHFR 1995). The appearance of enpartality is enough to constitule a violation (para 12}

% forem of Conscience v Siema Leone (2000) AHRLR 293 (ACHPR 2000).

3 interights and Qthers fan behall of Bosch) v Botswana, communication 2402001, 17th An-
nual Actwity Report.



— A constitutional amendment providing that anyone who wanted to stand
for office in the presidential election in Zambia would have to prove that
both parents were Zambians by birth or descent was found to be in viola-
tion of the Charter in Legal Resources Foundation v Zambia ¥

3.2, Socio-economic rghts

A unigue feature of the Charter is the inclusion of socio-ecancmic rights in
a regional human rights treaty, alongside the cvl and political rights mentioned
above.*® The inclusion of socio-economic rights in the Charter is significant, in that
it emphasises the indivisibility of human rights and the importance of developmental
issues, which are obviously important matters in the African context.

At the same time, the fact that only a modest number of socio-economic rights
are explicitly included in the Charter, should be noted. The Charter only recognises
"a right to work under equitable and satisfactory conditions” (Art. 15), a right to
health (Art. 16) and a right to education (Art. 17). Some prominent socic-economic
rights are not mentioned by name, such as the right to food, water, social security
and housing. ™

The socio-econornic rights in the Charter have received scant attention from
the Commission, but in cne case the Commission has dealt extensively with the
issue, and has in effect held that some internationally recognised sacio-economic
fights which are not explicitly recognised in the Charter should be regarded as being
implicitly included.

The so-called SERAC v Nigeria®® decision dealt with the destruction of part of
Ogeniland by Shell, acting in collaboration with the government of Nigena. The
Commission held that the presence of an implicit right to “housing or shelter” in
the Charter has 10 be deduced from the explicit provisions on health, property and
tamily life in the Charter*! Similarly, a right to food has to be read into the right to
dignity and other rights.*? It was accepted, without argument or reasoning, that the
Ogoni's constituted a “people”.

* (2007) AHRLR 84 (ACHFR 2001).

™ for 3 discussion, see . Qomeaw: "Implementing economic, social and cultural sghts under
the African Charter on Human and Peoples’ Rights” in Evass & Musray (n 23 above) 178,
It is atso somewhat surprising that the ic rights that are recognised, are not explic-

ily made subject to the usual internal qualifiers that apply i respect of such rights in mast intema-
tional instruments —such a5 the provisian that the state is only required to ensure progressive realisa-
tion, subject 1o available resources, etc. This is made mere problematic by the absence of a general
limitation clause in the Charter, as discussed below, A selected few socio-economic nghts, stated in
near absolute terms, are recognised, while other abvious candidates for inclusion are not present, The
Protocol on the Rights of Women, adopted in 2003 and discussed further below, qualifies the prow-
sion of socig-economic rights by providing that the government should take appropriste measures
with regard to most socio-econcmic nights. Howeves, 1t provides for an ungualified right to adequate
hausing (article 16),

:“" gocws:nd Economrc Rights Action Centre (SERAC) and Ancther v Migeria, n 29 above.

ara 60,
4 Para 65.



The approach of the Commission of fifling in the gaps in the Charter as was
done in the SERAC case could be seen as a creative and bold move on the part of
the Commission, but it could also be argued that a too wide divergence between the
Commission's interpretation of the Charter and the Charter itself could compromise
legal certainty,

3.3. Women's rights

The way in which the Charter deals with gender issues has been a bone of con-
tention. Article 18(3} provides as follows:

The state shall ensure the elimination of every discrimination against
women and also ensure the protection of the rights of the woman and the
child as stipulated in international declarations and conventions.

This lumping together of women and children, in an article which deals prima-
rily with the family, re-enforces outdated sterectypes about the proper place and role
of woemen in society and has been partially responsible for the drive to adopt the
Frotocol to the African Charter on the Rights of Women in Africa.® The Protocol was
adopted by the AU Assembly in 2003 and received the required 15 ratifications on
26 October 2005 thereby entering inta force on 25 November 2005,

The Protocol on the Rights of Women is detailed with 24 substantive articles,
some dealing with specific issues affecting women, while other deal with righits that
should apply equally to men and women, some of which are not included in the Afri-
can Charter. The rights in the Protocol include elimination of discrimination against
women (Art. 2); right to dignity (Art. 3} right 1o life, integrity and security of person
{art, 4); elimination of harmful practices (A, 5); marriage (Art. 8); separation, di-
vorce and annulment of marriage (Art. 7); access to juslice and equal protection of
the law (Art. 8); political participation (Art. 9); peace (Art. 10}, protection of women
in armed conflict (Art. 11); education (Art. 12); economic and social welfare rights
{art. 13); health and reproductive nights (Art. 14); food secunty (Art. 15); adequate
housing (Art. 16); positive cultural context (Art. 17); healthy and sustainable environ-
ment {Art, 18); right to sustainable development (Art. 19); widowss rights (Art. 20);
inheritance (Art. 21); special protection of elderly women (Art. 22); women with
disabilities {Art. 23); and women in distress (Art. 24),

The Afrecan Commission {and after its establishment also the African Court) is
responsible for monitoring the implementation of the Charter and as a result also
far the Protocol, thereby avoiding the duplication that exists with regard 1o children's

4 € Hevws: “The African regional human rights system: in need of reform?”, 1 Affican Humarn
Rights Law fournal, 2001, p. 155.

M, Nsgimwn: "A brief analysis of the Draft Protocel 16 the African Charter on Human and
Peoples’ Rights cn the Rights of Women®, | African Human Rights Law Jounal 2001, p. 40, See
also ) Jois “Rechaiming wornen's sochal and economic rights in Africa - The Protocol to the African
Charter on Human and Peoples’ Rights on the Rights of Women in Africa” ESR Review vol 5 no 4.
A further impartant development for women's nights was the adoption by the AL Heads of State
and Goverament of a ~Solemn Declaration on Gender Equality in Africa™ in July 2004,



issues, where as mentioned above a separate Committee on the Rights and Welfare
of the Child has been established.

3.4. Peoples’ rights

In its protection of peoples’ rights the Charter goes further than any other in-
ternational instrument.®

All "peoples”, according to the Charter, have a right to be equal (Art. 19); 10 ex-
istence and self-determination (Art. 20); to freely dispose of their wealth and natural
resources {(Art. 21); to economic, social and cultural development {Art. 22); to peace
and security (Art. 23); and to a satisfactory environment (Art. 24}). Clearly part of the
motivation for the recognition of “peoples’ rights” lies in the fact that entire "peo-
ples’ have been colonised and otherwise exploited in the history of Africa.

The cancept of “peoples” has been referred to in some of the cases before the
Commission, including the following:

— In a case concerning Katangese secessionists in the former Zaire, € a complaint
was brought on the basis that the Katangese people had a right, as a people,
to self-determination in the form of independence. The Commission ruled that
there was no evidence that a Charter provision had been violated, because
widespread human rights violations or a lack of political participation by the
Katangese people had not been proven. This could be understood to suggest
that if these conditions were met, secession by such a “people” could be a
permissible option. On the other hand the Commission was careful to empha-
size that self-determination can also take forms other than secession, such as
self-government, local government, federalism, or confederalism.#?

—In a case concerning the 1994 coup d'état against the democratically elect-
ed government of The Gambia, the Commission held that this violated the
right to self-determination of the people of The Gambia as a whole ¢ The
sarne conclusion was reached when the Abacha government in Nigeria an-
nulled internationally recognised free and fair elections.*

— In the abovementioned SERAC case the Commission held that the right to
a satisfactory environment in Article 24 requires the state “ia take reasan-
able ... measures to prevent pollution and ecological degradation, to pro-
mote conservation, and to secure an ecologically sustainable development
and use of natural resources.”* Significantly, here the rights of peoples are
also used outside the context of self-determination,

# See R. Musray and 5. Wueaney: “Groups and the African Charter on Human and Peoples’
Rights”, 25 Human Rights Quarterly, 2003, p. 213,

* Katangese Peoples’ Congress v Zaire (2000) AHRLR 71 {ATHPR 1995).

1 As above, para 4.

¥ Jawara v The Gambia (2000) AHRLR 107 (ACHPR 2000).

4 Constitutional Rights Project and Another v Nigeria (2000) AHRLR 191 (ACHPR 1998)
para 52.

59 N 40 above, para 52.



3.5. Limitations, derogation and duties

The way in which the African Charter deals with restrictions on all rights, includ-
ing civil and pelitical rights, presents 2 significant obstacle, The African Charter does
not contain a general limitation clause (although, as is noted below, Article 27(2) is
starting to play this role). This maans that there are no general guidelines spelled out
in the Charter on how its rights should be limited —no clear "limits on the limita-
tions”, 5o to speak—. A well-defined system of limitations is important, A socety in
which rights cannot be limited will be ungovernable, but it is essential that apprapri-
ate human rights norms be set for the limitations.

A number of the articles of the Charter setting out specific civil and political
rights do cantain limiting provisions applicable to those particular rights, Some of
these internal limitations clearly spell out the procedural and substantive norms with
which limitations should comply®' while others only describe the substantive re-
quirements which limitations must meet.®

A last category of these internal limitation clauses merely poses the apparently
procedural requirement that limitations should be done "within the law”. An exam-
ple of this category of internal limitations is Article 3(2), which provides as follows:
“Every individual shall have the right to express and disseminate his opinions within
the Iaw.” This kind of limitation is generally known as a “claw-back clause”. They
seem to recognise the right in question only to the extent that such a right is not
infringed upon by national law.

I that was the correct interpretation, the claw-back clauses would obviously
undermine the whole idea of international supervision of domestic law and practices
and render the Charter meaningless in respect of the rights involved. Domestic law
will in those cases have to be i according to i dard H
exercise. What is given with the one hand is seemingly taken away with the other.

As has baen noted above, however, the Charter has a very expansive approach
in respect of interpretation. In terms of Articles 60 and 61, the Commission has to
draw inspiration from international human rights law in interpreting the provisions
af the Charter. The Commission has used these provisions very liberally in a number of
instances to bring the Charter in line with international practices, and the claw-back
clauses are no exception.

In the context of the claw-back clauses, the African Commission has held that
provisions in articles that allow rights to be limited "in accordance with law”, should
be understood to require such limitations to be done in terms of domestic legal pro-
visions, which comply with international human rights standards.®?

 For example, Art. 11 recognises the right of {reedom of assembly, subject 1o the following
provisa: “The exercise of s right shal be subject only to nacessary restrictions. provided for by law,
in particular those enacted in the interests of national secwity, the safety, heaith, ethics and rights
and freedoms of others.”

52 Art, 8 provides that the fraedom of conscience and religion may anly be limited in the interest
of "law and order”.

» The Commission has held, eg, in Mediz Rights Agenda and Others v Nigeria, n 31 above,
para 66 “To allow national law 1o have precedent over the international law of the Charter would
defeat the puspose of the rights and freedoms enshrined in the Charter. International human rights
standards rust shvays prevall over contradicting national law.



Through this interpretation, the Commission has gone a long way towards
curing one of the most troublesome inherent deficiencies in the Charter. How-
ever, it remains unfortunate that the Charter, to those who have not had the
benefit of exposure to the approach of the Commission, will continue to appear
to condane infringements of human rights norms as long as it is done through
domestic law.

The African Charter does not contain a provision either allowing or disallowing
derogation from its provisions during a state of emergency. This has led the Com-
mission to the canclusion that derogation is not possible.** This could mean that
in real emergencies the Charter will be ignored, and will not exercise 2 restraining
influence,

The Charter recognises, in addition to rights, also duties 5 For example, indi-
viduals have duties towards their family and society,* and state parties have the duty
1o promote the Charter 57

Pethaps the most significant provision under the heading "Duties” is Arti-
cle 27(2), which reads as follows: “The rights and freedoms of each individual shall
be exercised with due regard to the rights of others, collective security, morality and
commen interest.” This provision has now in effect been given the status by the
Adrican € ission of a general limitation dause. According to the Commission:
“The enly legitimate reasons for limitations of the rights and freedoms of the African
Charter are found in Article 272 ...".%¢

The Commission's use of Article 27(2) a5 a general fimitation clause seems to
confirm the view that the concept of “duties” should not be understood as 2 sinister
way of saying rights should first be earned, or that meeting certain obligations is a
precondition for enjoying human rights. Rather, it implies that the exercise of human
rights, which people have simply because they are human beings® may be limited
by the duties which they akso have. Rights precede duties, and the recognition of
certain duties is merely another way of signifying the kind of limitations that may be
placed on rights,

4. Norms recognised in other treaties
4.1, QAU Convention Governing Specific Aspects of Refugee Problems in Africa

The definition of refugee in Article 1 of the OAU Refugee Convention is broader
than in the UN Refugee Convention. In addition to “well founded fear of being

™ Commission Manonale des Droits de 'Homme et des Libertés v Chad, n 29 above, para 21.

% Sea M. Mumua “The Banjul Charter and the African cultural fingeiprint®, 35 Virgina Journal
of intemational Law, 1995, p. 339,

“ Ans. 27, 38829,

ST a1, 25 See also Art 26,

5 See Mectia Rights Agends and Others v Migeria, n 31 above, para 68. See also Canstitutional

s Froject and Others v Migena (2000) AHRLR 227 (ACHPR 1595), para 21,
“ “liJnherent in & human being™, in the woeds of Art. 5 of the Charter, in respect of dignity



persecuted for reasons of race, religion, nationality, membership of 2 particular
group or political opinion % the AU Convention also stipulates that anyone who
is compelled to leave his country because of “external aggression, occupation, for-
eign domination or events seriously disturbing public order” shall be considered
a refugee. The OAU Convention does not provide for any supervisory system but
the African Commission has considered & number of communications dealing with
refugees '

4.2, African Charter on the Rights and Welfare of the Child

The African Children’s Charter, adopted in 1930, in many respects has similar
provisions to the UN C 1 on the Rights of the Child (CRC), adepted less
than a year prior to the African instrument. In some respects the African Children's
Charter goes further than the CRC. No person under 18 years should be recruited
of take part in direct hostilities. The CRC sets the age-limit at 15 years, though a
Protocol adopted in 2000 raises it to 18 years. The African Children’s Charter goes
further than the CRC aiso in other aspects, for example in prohibiting child mar-
nages.® The impiementation of the African Children's Charter lies with the African
Committee of Experts on the Rights and Weifare of the Child, discussed further
below.

43 AU Gt icn on Fr ing and Ct ing Carruption

Corruption depletes the resources necessary for a state to be able 1o fulfil its hu-
man rights obligations, This is recognised in the AU Convention on Preventing and
Combating Comuption which provides as ane of the objectives of the Convention to
“[plromote socio-economic development by removing obstacles 1o the enjoyment of
economic, social and cultural rights as well as civil and political rights.”* The Con-
vention also provides for rights linked to the fight against corruption such as access
to information.5* The Convention provides for an Advisory Board on Corruption as
a follow up mechanism.®

& QAL Corvention Art. 101), UN Refugee Corwention At 1ial(2) read wath the Protoced relat-
ing to the status of refugees (1967) Art. 1(2). For a discussion see Lawyers for Human Rghts African
exodus, 1995,

€1 Spe ey Omanisation Mondiale Contre f2 Torture and Others v Rwanda (2000) AHALR 282
(ACHFR 1996) and Rencontre Africaine pour la Défense des Droits de 'Homme v Zambia (2000
AHRLR 321 (ACHPR 1996}

B Art 22(2)

B% Art. 21(2). See F Viuom: “Introduction to the African Commission™ in Hurnan Rights Law in
Africa 431, See also DM, Crewa: “The merits and demerits of the African Charter on the Rights
and Welfare of the Child” 10 Intemational Journal of Children's Rights, 2002, p. 157.

AU C on Fr ng and C g Coruption, Art. 2{4).

& As above, Art. 9.

& As above, Art. 22,




5. Organs blished far the enf of Human Rights

The establishment of the African Union has seen an unprecedented institutional
preliferation of bodies with a human rights mandate &' Schematically. the continen-
1al bodies with a numan rights function may be set out as follows:

Organigram: African Union

Sewwce: . Hevws [ed ) Compendium of key human nights docements of the Afiican Livan, 2005,
p 92

5.1. The rofe of the main organs of the AU in protecting fiuman rights

The African Union has the fellowing main organs: the Assembly of Heads of
State and Government, the Executive Cauncil, the Permanent Representative Com-
mittee, the Pan-African Padiament, the African Court of Justice, the AU Commis-
sion, Specialised Technical Committees, the Econcmic, Social and Cultural Council,
fimancial institutions and the Peace and Security Council #

The Pan-Adrican Parliament shall “ensure the full participation af African peo-
ples in the development and economic integration of the continent. " The Parlia-

B A Liovo & R, Musssy “lnstitutions with responsibility for human nghts protection wunder the
Adrican Union®, 48 Journa! of African Law; 2004, p. 165

8 AU Constitutive Act At 5 The FSC is not included a5 a main organ of the AL i the onginal
Constitutive Act, but will be so under amendments that have not yet entered into force. For a dis-
cussion see Heyns and othars, n 6 above, 252,

5 AL Cortitutive Act Art 17(1) The functions of the Pariament is st out in the Protocal 1o
the Treaty Establishing the African Economic Community Relating 1o the Pan-African Parkament,



ment has as one of its objectives to “promoate the principles of human rights and
democracy in Africa” ™® The Parliament held its first session in 2004, Each state party
to the Protocol establishing the Parliament sends five national parliamentanians to
the Parliament that meets twice a year in Midrand, South Africa. Currently its pow-
ers are purely consultative and advisory.”!

The Economic, Social and Cultural Council (ECOSOCC) is "an adwisory organ
composed of different social and professional groups™.™ Its purpose is to provide a
role for cvil society in the AU. ECOSOCC has as one of its objectives 10 “promote
and defend a culture of good governance, democratic principles and institutions,
popular participation, human rights and freedoms as well as social justice.””* The
statutes of ECOSOCC were adopted by the AU Assembly in July 2004 and the Coun-
cil held its first meeting in Addis Ababa in March 2005.7

The African Court of Justice, one of the main organs of the AU, has not yet been
established as the Protocol setting up the court had only received eight of 15 ratifica-
tions required to enter into force by November 2005, The Court of Justice will be fur-
ther discussed below in relation to the African Court on Human and Peoples’ Rights,

The attempts to develop mechanisms to deal with conflict in Africa are also of
impoitance in trying to prevent massive human rights violations.™ The Protocol on
the Peace and Security Council (PSC), adopted in 2002, entered into force in 2003,
The PSC Is composed of 15 members. The criteria for membership include “respect
for constitutional governance ... as well as the rule of law and human rights ... " 76

adopted by the DAL Assernbly in March 2001 and entered inta force in 2003, Reprinted in Human
Rights Law in Africa 212. See K.D. Macnerss & G.). Maoe “The Pan-Alrican Pariament of the Afn-
can Union: An ovendew”, 3 Afrcan Humnan Rights Law joumal, 2003, p. 222 and T. Devexe. "The
new Pan-African Parliament. Prospects and challenges in view of the experience of the European
Parkament”, 4 African Human Rights Law fournal 2004, p. 53

 Pratocol on the Pan-Afncan Parkament Art 3(2)

T Itis clear that the Parament has yet 1o find its feet, but among the activities with relevance
for human dghts are its fact-finding mission 10 Darfur, which produced a report to the April 2005
sesson of the Parfiament and its decision at the same session to send missions 1o Céte d'voire and
the Demacratic Repubilic of Congo. The Pardiament wall alsa play a role in the African Peer Review
process. See Recommendations on the New Partnership for Africa’s Development and the African
Peer Review Mechanism, acopted at second ardinary session of the Pan-African Fariiament, 16 Sep-
tember - 1 October 2004, PAP-Rec 002/04. hitp: 155,00, 24/
pap polf [accessed 26 S ber 2005)

& Al Constitutive Act At 22(1)

/4 ECOSOCLC Statutes At 2(5)

 httpitwww africa-union.arg/organsiecosoccfhome him. ECOSOCT has a membarship of
150 arganisations, constituting the General Assembly, and a 18-member Standing Committes. To
lacilitate pelicy input into the other AU organs the Coundd has ten sectaral duster commitiess,
raughly 1o the of the Al C msion (Political affairs; peace and secu-
rity; Infrastructure and energy, sodal affairs and health; human resources, science and technology,
trade and industry; rural economy and agneulture; economic affairs; women and gender; and cross-
cutting issues. Human rights are considerad under political affairs.}

7 tee Declaration on the Establishment of a Mechanism far Conflict Prevention, Management
and Resolution, AHG/DECL. 3 (X4). The Central Organ of this Mechanism was included as an
organ of the AU at the 37" OAU Assembly in 2001, AHG/Dec 160 DOV According 1o Art. 22
of the Prowocol Relating to the Establishment of Peace and Security Counal of Africa, ASSAMDex, 201,
this Caunol will replace the carlier Mechantsm.

® FSC Protocol Art. S(2Hg).




Artide 4 of the PSC Protocol provides that the Councl shall be guided by the
AU Constitutive Act, the UN Charter and the Universal Declaration of Human Rights.
The Protocol further provides as one of the objectives of the Council to

promate and encowrage democratic practices, good governance and the rule
of law, protect human nights and fundamental freedoms, respect for the
sanctity of human life and international humanitarian law, as part of efforts
for preventing conflicts 7

Article 19 of the Protocal provides that:

the Peace and Security Council shall seek close cooperation with the African
Commission on Human and Peoples’ Rights in all matters relevant to its ob-
jectives and mandate. The Commission on Human and Peoples’ Rights shall
bring to the attention of the Peace and Security Council any infarmation rel-
evant to the objectives and mandates of the Peace and Security Council.

From its Annual Activity Reports it appears that the Commission has not made
use of this provision, though it has made reference to PSC resclutions in its own
country specific resolutions,™

The development programme of the AL, the New Partnership for Africa’s De-
velopment (NEPADY, links human rights to development and provides for the African
Peer Review Mechanism, (APRM), discussed below.

5.2, The African Commission on Human and Peoples” Rights

As was mentioned earlier, the African Charter, as adopted in 1981, provided
only for the creation of a Commission and not a Court on Human Rights, in contrast
with the other two regional systems in the world —in Europe and in the Americas,
which, at the time, had both—.™ The Commission is not formally an organ of the
AL, as it was created by a separate treaty.

5.2.1. ThE COMMESIONERS

The African Commission consists of 11 commissioners, who serve in their in-
dividual capacities.® The Commission meels twice a year in regular sessions far a
period of up 1o two weeks. They are nominated by state parties 10 the Charter and
elected by the Assembly *! The Secretariat of the Commussion is based in Banjul, The

™ PSC Protocal Art 3(f)
™ See eg Resolution on Céte d'hvoire and Ressiution an Darfur {2004), 17 Annual Activity Re-
port of the African Commission on Human and Peoples’ Rights
™ with the entry into force of Protocol 11 to the Eurapean Comention on Human Rights in
Nm:mb« 1998 the European Commiss:an on Human Rights was abalshed.
Art. 31,
o A 33



Gambia, The Commission alternates its meetings between Banjul and other African
capitals. The Commission has a protective as well as a promotional mandate.®
Although the Charter provides that the Commissioners should be independent
there have been many instances where the independence of individual issi
ers has been questioned. The fact that many Commissioners have been serving civil
servants or ambassadors has receved criticism, For example, 3 Commissioner from
Mauritania elected in 2003 became a minister in his home country shortly thereafter.
An impartant step was, however, taken when the AU requested nominations to fill
the post of four Commissioners in 2005. in a nofe verbale to the member countries
in Aprit 2005 the AU Commission provided guidelines that excluded senior cvil serv-
ants and diplomatic representatives.® The four new Commissioners elected at the
July 2005 summit all hold positions which are ind dent from government 8
The main mechanisms employed by the Commission to fulfil its task of supenvis-
ing compliance with Charter norms by state parties are the following:

5.2.2. THE COMPLAINTS PROCEDURE

Both states and individuals may bring complaints to the African Commission
alleging violations of the African Charter by state parties.

The procedure by which one state brings a complaint about an alleged human
rights violation by another state is not often used.® Cumrently ane such case is pend-
ing before the Commission, between the Democratic Republic of Congo and three
neighbouring countries.®

The so-called individual communication or complaints procedure s not clearly
provided for in the Afncan Charter. One reading of the Charter is that communica-
tions could be considered only where “serious or massive violations” are at stake,
which then triggers the rather futile Article 58 procedure, described below. However,
the African Commission has accepted from the start that it has the power to deal
with complaints about any human rights viclations under the Charter even if "serious
or massive” vialations are not at stake, provided the admissibility criteria are met.5

= art 45(1) & (2). See V. Dascwa: “The promotional roke of the African Commission on Human
and Peoples’ Rights” in Buans and Musiay (n 23 above) 335,

o BCAOLC/eEN oL AVl

8 The four members elected wene Ms Peine Alapin-Gansou lzwyer and NGO activist in Benin,
e Musa Ngary Bitaye, president of the Bar Association of The Gambia; Ms Falth Pansy Tiakuka,
Chief Electaral Officer, Independent Electoral Commission of South Alrica; and Mr Mumba pdakila,
chasperson of the Zambian Human Rights Commission,

85 provided for in Arts. 47-54.

# Commurication 227799, Democratic Repubiic of the Congo v Burundi, Rwanda and Ugands.
I a case brought by a Burundian arganisation against a number of nesghbouring states it was held

by the Commission that the complainant vas in Essence representing the state, However, the com-
ion was idered under the indhidual i dure & the org, 5
standing 1o bang the laint was not . Communi-

by the ing g
cation 157/96, Association Four l Sauvegarde de la Paix au Burundi v Tanzaria, Kenya, Uganda,
Rwanda, Zaire and Zambia, 17th Annual Activity Report of the African Commission
¥ Fallowing directly after the provisions on inter-stat i Arl 55 provigas for
“ather communications”. The Commission has proceeded from the assumption that this refers 1o
individual communications. See Jawara v The Gambia, n 48 above, para 42.




The Charter is silent on the gquestion who can bring such complaints, but the
Commission practice is that complaints from individuals as well as NGOs are ac-
cepted. From the case law of the Commission it is clear that the complainant does
not need to be a victim or a family member of a victim_® The Commussion in the
SERAC case expressed its thanks to

the two human rights NGOs chh brought the malter under its pUAREW .
This a of the o the C and of
actio poputaris, which is wisely allowed under the African Charter ®

The individual complaints procedure is used much more freguently than the
interstate mechanism of the African Charter, although not as frequently as one
would have expected on a continent with the kind of human rights problems that
Africa has.® This could to some extent be attributed to a lack of awareness about
the system, but even where there is awareness, there is often not much faith that the
system can make a difference.

According to a recent study on the compliance of states with the findings of
the Commission there has been full state compliance in six of the 44 cases where the
Commission found state parties in violation of the African Charter. The study finds
that there has been non-compliance in 13 cases, partial comphance in 14 cases,
seven ¢ases of situational comphiance (through change of government) and unclear
compliance in four cases.?" Viljoen and Louw finds that

in the analysis of cases of full and clear non-compliance, it appears that the
most important factors are political, rather than legal. The nature of the case,
the elaborateness of reasoning or the type of remedy required seems to have
litthe bearing on the likelihood of adherence by states. The only factor of rel-
evance that refates to the treaty body itself is follow-up activities undertaken
by Ihe Commission.#

As with other complaints systemns, the African Charter poses certain admissibil-
ity criteria before the Ccmmlssnon may entertain complaints.® These criteria include
the regui of ext 14 local dies. The C ion may be approached
only once the matter has been pursued in the highest court in the country in ques-
tion, without success, or a reasonable prospect of success,

The Commission has stated that for a case not to be admissible local remedies
must be available, effective, sufficient and not unduly prolonged 2 In Purohit and

& Malaw African Association and Others v Mauritania, n 28 sbove, para 78

" N 29 above, para 49.

* The Commission has received around 300 indhidual communications since its inception in
1987, mary of them submitted by NGOs.

¥ F Voo & L Louw: "An of 51 h the issued
by the African Commission on Human and Peovks Rights bmuaeﬂ 1993 and 2003" {forthcoming,
on file with authors).

A abave.

51 At S6. For a discussion, see F Viuotw: “Admissibility under the African Charter® in Evaes &
Mmin 25 above) 61.

* Javara v The Gambia, n 48 above.




Moore v the Gambia,™ a case dealing with detention in a mental health institution,
the Commission gave a potentially far-reaching decision on the exhaustion of local
remedies when it held that:

the category of people being represented in the present communication are
likely 10 be people picked up from the streets or people from poor back-
grounds and as such it cannot be said that the remedies available in terms
of the Constitution are realistic remedies for them in the absence of legal aid
services.™

The Charter also has & requirement that the communications are “not written
in disparaging or insulting language directed against the state concerned and its
institutions or to the Organization of African Unity*. %

When a compiaint is lodged, the state in question is asked to respond to the
allegations against it. If the state does not respond, the Commission proceeds on
the basis of the facts a5 provided by the complainant.® If the decision of the Com-
mission is that there has indeed been a violation or violations of the Charter, the
Commession semetimes also makes recommendations that continuing violations
should stop leg prisoners be released),® or specific laws be changed'®®, but often
the recommendations are rather vague, and the state party is merely urged to “take
all necessary steps to comply with its obligations under the Charter.” "% Sometimes
there is no provision at all as to remedies, "™ while in other cases the remedies pro-
vided are elaborate. ' Recently the Commission required some states to report on
measuras taken to comply with the recommendations in their state reports to the
Commission. '

Article 58 provides that “special cases which reveal the existence of serious or
massive violations of human and peoples’ rights” must be referred by the Commis-
sion to the Assembly, which "may then request the Commission to undertake an
in-depth study of these cases”. Where the Commission has followed this route, the

# Purahit and Moore v The Gambia, communication 24172001, 16th Annual Activity Report of
the African Commission on Human and Peoples’ Rights.

* As above, para 37,

7 Ari. 56{3), The Commession has only used this provision in one case, see Ligue Camerounaise
des Droits de I'Homme v Cameroon (2000} AHRLR 61 (ACHFR 1997}

® See, for example, Commission Nationale des Dvoits de 'Momme e1 des Libersés v Chad, n 29
dbove, para 25. See also R Mugray: "Bwdence and fact-finding by the African Commission” in
Evars and Musear (n 25 above) 100,

% See eg Constiiunonal Rights Prosect fin respect of Akamu and Others) v Migeria, n 34 above,
Constitutional Rights Frogect (in respect of Lekwot and Others) v Migenia (2000) AMBLR 183 (ACHPR
1955}, Constitutional Rights Project and Another v Migena, n 43 abave; Constitutional Rights Project
v Nigenia | (2000) AHRLR 241 (ACHPR 1999); Cenitre for Frea Speech v Nigeria (2000) AHRLR 250
{ACHPR 1999}

' See eg infemational Pen and Others (mWoIWMMngmQODO]MLR 212
{ACHPR 1998), Avocats Sans {an beha. el v Burundd; (2000) AHRLR 48
{ACHPR 2000).

" Constitutional Rights Project and Gthers v Nigeria, n 53 above.

" Hurf-Laws V Niger'a (2000) AHRLR 273 (ACHPR 2000)

9 See eg Malaws African Asscciation and Others v Mauwitana, n 28 above: Sooal and Feo-
nomic Rights Action Centre (SERAC) and Another v Nigeria, n 29 above

M4 Sew pg Legal Resources Foundation v Zambia, n 37 above.




Assembly has falled to respond, but the Commission has nevertheless made findings
that such massive violations have occurred. Today, the Comimission does not seem
to refer cases anymore 1o the Assembly in terms of Article 58.1%

The Charter does not cantain a provision in terms of which the Commssion has
the power to take provisional or interim measures requesting state parties 1o abstain
from causing ireparable harm.'* However, the Rules of Procedure of the Commis-
sion grants the Commission the power 1o do so. The Commission has used these
provisional or interim measures in a number of cases. One such case concerned Ken
Saro-Wiwa and other Ogoni activists, who had been sentenced to death by a special
tribunal, set up by the military government in Nigeria." In that particular case, the
interim measures requesting the Nigerian government not 1o execute them were
ignored The execution of Saro-Wiwa and the others caused a worldwide outcry. The
Commission said in its decision that it had tried to assist Nigeria to meet its obliga-
tions under the Charter by means of the interim measures, and the execution in the
face of the interim measures consequently viclated Article 1.1%

5.2.3. CONSIDERATION OF STATE REPORTS

Each state party is required to submit a report every two years on its efforts to
comply with the African Charter.'™ Although it is not provided for in the African
Charter that the reports should be submitted specmraﬂlyto the African Commissian,
the C i rec o the A y that the Commission be given the
mandate to consider the repcﬂs The Msemh?y has endorsed this recommenda-
tion. '8 NGOs are allowed 1o submit shadow or alternative reparts, but the impact
of this avenue is diminished by the lack of access of NGOs to the state reports 1o
which they are supposed to respond. The reports are considered by the Commission
in public sessions. Reparting by state parties should be done in accordance with
guidelines adopted by the Commission. Currently there are two sets of quidelines;
ane, adopted in 1988'"! is long and complex and one, adopted in 1998"12 which is
averly brief.''? The relationship between these guidelines is unclear and it should be

= it seems that the Commission will be able to refer such cases to the PSC (Art. 19 of the PSC
Protocol, see above)

% Rule 111, Fov a dacussion, see G.J. Na: “Intenm measures of protection an the African sys-
tem for the protection of human and peoples’ rights”, 2 African Hurnan Rights Law Journal, 2002,
(‘)

"9 international Pen and Otfvers (on behalf of Saro-Wivia) v Mgeria, n 102 above.

"R fowever, in a recent decision the Commission held that Article 1 could only be violated if
"the State does not enact the necessary legslative enactment”. infenghts and Others fon behalf of
Buosch) v Botswana, n 36 above, para 51. In thal case non-compliance with intenm measures was
not held to have constituted a vilation of Art 1

" Art 62, For a discussion, see M, Evans and others “The reporting mechanism of the African
Charter on Human and Peoples’ Rights™ in Evans & hMusaar (n 25 above) 36 and GW Mugwanya
“Examination of state reports by the African Comemission. A critical appraisal”, | Afncan Human
Rights Law fournal, 2001, p. 268

% Ses AHG/Res 176 (O0V) 1988, reprinted in Human Rights Law in Africa 1999 128

"t Reprinted in Human Rights Law in Africa 507.

"2 Rgprinted in Human Bights Law in Africa 569,

"' Evans and athers, 45,



2 priority of the Commission to dlarify the situation as regards guidefines on state
reporting.'

Reporting under the Charter, a5 in other systems, is aimed at facilitating both
introspection and inspection. “Introspection” refers to the process when the state,
in writing its report, measures itself against the norms of the Charter. "Inspection”
refers to the process when the Commission measures the performance of the state
in question against the Charter. The objective is 1o facilitate 2 “constructive dia-
logue” between the Commission and the states.

Reporting has been very tardy, and 18 of the 53 state parties 1o the African
Charter have never submitted any report. In 2001 the Commission started to isue
concluding observations in respect of reports considered. Their usefulness is dimin-
ished by the fact that neither the state reports nor the conduding cbservations are
published by the Commission,

5.2.4. SPECIAL RAPPORTELIRS AND WORKING GROUPS

The Commission has appointed a number of special rapporteurs, with varying
degrees of success. There is no obvious legal basis for the appointment of the special
rapporteurs in the Charter, it has been described as another innovation of the Com-
mission.""® The special rapporteurs are ail members of the Commission,

There has been widespread criticism of the lack of effective action on the
part of the Special Rapporteur on Summary, Arbitrary and Extrajudicial Executions,
while the same is true of at least the first incumbent of the position of Special Rap-
parteur on the Conditions of Women in Africa. In contrast, the Special Rapporteur
on Prisons and Conditions of Detention in Africa has set the standards for years
0 come,

The Commission has recently appointed special rapporteurs on freedom of ex-
pression; refugees and internally displaced persons, and human rights defenders.
The C has alse established a ¢ ittee to monitor the implementation
of the Guidelines and Measures for the Prohibition and Prevention of Torture,
Cruel, Inhuman or Degrading Treatment or Punishment in Africa (Robiben Island
Guidelines), In addition a Wovking Group on Indigenous People or Communities
and a Working Group on Economic, Social and Cultural Rights have been estab-
lished. Some af the members of these working groups are not members of the
Commission.

114 The Commission’s Working Group on Economic, Socdial and Cultural Rights has in its man-
date 1o "elaborate a deaft revised guidelines pertaining to economic, social and cultural nghts,
for State reporting”. Resolution On Economic, Social And Cullural Rights In Africa, ACHW
s, 7300004, adopted by the African Commission on Human and Pecples’ Rights,

2004

"' It has been argued that the legal justification is to be found in Article 46, which allows
for “any appropriate method of investigation™. For a discussion, see ). HammicTon: "Special rap-
porteurs of the African Commission an Human and Peoples’ Rights™ 1 African Human Rights Law
Jourral, 2001, p. 247 and M. Evans & R, Murrav; "The special rapparteurs in the African system”
in Evass & Mumey {n 25 above) 280, For the mandates of the special rapporteurs. see wiww.
achpr.omg.



5.2.5. On-sme visms

The Commission has since 1995 conducted a number of on-site visits."'® These
invelve a range of actvities, from fact finding to good offices and general promo-
tional visits.!’” Many mission reports have never been published.

5.2.6. Resowmons

The C ision has adopted resolutions on a number of human rights issues in
Alfrica. In addition to counlry-specific and other mare ad hoc resalutions, they have
adopted resolutions on topics such as the following: fair trial, freedom of associa-
Yion; human and peoples’ rights education; h itanan law; c y forms
of slavery, anti-personnel mines; prisans in Africa; the independence of the judici-
ary, the electoral process and participatory governance; the International Criminal
Court; the death penalty; torture; HIV/AIDS; and freedom of expression, !¢

5.2.7. Rewanowsier with NGOs

NGOs have a special relationship with the Commission,""® Large numbers have
registered for observer status.’”? NGOs are often instrumental in bringing cases to
the Commissicn; they sometimes submit shadow eports; propose agenda ilems at the
outset of Commission sessions; and provide logistical and other support 1o the Com-
mission, for example by placing interns at the Commission and previding support to
the special rapp and missions of the C ission. NGOs often organise special
NGO workshops just prior 1o Commission sessions, and participate actively in the
public sessions of the Commission NGOs akso collab with the C ission in
developing i lutions and new protocols to the African Charter,

5.2.8. INTERACTION WiTH ALl POLIC AL BODIES

The Annual Activity Reports of the Commission, which reflect the decisions,
resalutions, and other acts of the Commission, 2re submitted each year for permis-
sion to publish to the meetings of the Assembly of Heads of State and Government

" Countries that members of the C; ission has condh o lactfindmg
Méssons to include: Burkina Faso (2001), Chad (2004), Congo (2004), Cote d'woire (2001, 2003),
Demacratic Republic of Conge (2004), Djibouti (2000, 2002), Litya (2002}, Mauritania {1996),
Mozambique (2000), Niger (2002}, Nigeria (1997, 2005), Seneqal (1996, 2002), Seychelles (2001),
Sierra Leone (2000, 2004), South Africa (2001), Sudan 11996, 2002), Togo (1995), Zamtwa (2001)
and Zimbabwe (2002).

''" See R Muskav: “Evidance and fact-finding by the Afican Commission” in Evans & Mursay
{n 25 above) 100,

"' For the text of the resolutions see Human Rights Law in Africa and wwow.achprorg.

'" See A Motaa: “Non-governmental organisations in the African system™ in Evares & Musssy
(n 25 above) 286 and CE Welch: Protecting Human Rights in Africa: Strategies and Roles of Non-
governmental Crgantaiions (1995)

4 Sew the resohition reprinited in Human Rights Law in Afica 572. National human wights insti-
Tutions may a0 regeter for cbserverfaffiliate stalus. See the resolulion reprinted in Human Rights
Law in Africa 574




(“Assembly”) of the OAL/AU that have traditionally taken place in June or july of
the following year. The Assembly has now delegated the authority to discuss the Ac-
trvity Report to the Executive Council.'®' However, it & still formally adopted by the
Assembly as this is required by the Charter.'2 The AU has recently started to have
summits twice a year and it remains to be seen whether the African Commission will
submit a report to each summit.

In practice the Assembly has served as a rubber stamp for the publication of
the report by the Commission containing its decisions, but the principle that the
very people in charge of the institutions whose human rights practices are at stake
—the Heads of State— should take the final decision on publicity undermines the
legitimacy of the system. When the 17th Annual Activity Report was considerad by
the Executive Council at the AU summit in July 2004, Zimbabwe complained that
it had not had the opportunity to respond to allegations contained in the report
concerning a fact-finding mission undertaken by the Commission te Zimbabwe. The
Coundl suspended the publication of the report and its publication was only finally
authorised at the summit in January 2005,

5.2.9. InForuamon on THE Conmission

The decisions of the Commission are published in the African Human Rights Law
Reports (AHRLR)Y.'Z? A small but growing number of secondary publications on the
work of the Commission have appeared.' Infarmation on the work of the Commis-
sion is available on a number of websites, '** It is unclear why the Commission makes
little use of its own web site which should be the main resource an information on
1he work of the Cemmission, In December 2005 the Commission published the18th
Annual Activity Report, adopted by the AU Assembly in July 2005 on its web site.
However, the 17th Annual Activity Report, adopted by the AU Assembly in January
2005 had as of February 2006 not been published on the web site.

5.3, The African Court on Human and Peoples’ firghts

Several reasons have been advanced why only a Commissicn, and not a Court,
was provided for in the African Charter in 1981 as the body responsiole for monitor-
ing compliance of state parties with the Charter. On the one hand there is perhaps

1" Decision on the 16th Annual Activity Report of the African Commission on Human and
Peoples’ Rights, Doc. AssernbilAUYT (), July 2003, para 5.

12 afncan Charter en Human and Peoples’ Rights Art. 53(3L

122 The first walume, covering the pened 19872000 was published in 2004,

134 Among the mast prowminent are E. Ascunian: The African Commission an Human and Pea-
ples” Rights. Practice ang Frocedures, 1996, U.O- Unoturee: The African Charter on Human and
Peoples” Rights, Evans & Musasy (ads), n 25 above, and F. Oucuercouz: The African Charter on Hu-
man and Feoples’ Rights: a comprehansive agenda for human rights, 2003 For a detailed overview,
see F ViLosi: “Intraduction 1o the Afican Commissian and the regional human rights system” in
Human Rights Law i Africa 385 Developments in the system are covared on a regular basis in the
African Human Rights Law Journal, since 2001,

12 wpwow achpr.ong; www africa-union org, waww.chrup.acza



the more idealistic explanation that the traditicnal way of solving dhsputes in Africa
is through mediation and conciliation, not through the adversarial, “win or lose™
mechanism of a court. On the other hand there is the view that the member states
of the DAL were jealous of their newly founded sovereignty. ™

The notion of a human rights court for Africa would be taken up by the 0AU
13 years after the adoption of the African Charter when, in 1994, the Assembly

i a resolution reg: g the Secretary-General of the OAU to convene a
Meeting of Experts 1o consider the establishment of an African Court on Human
and Peoples’ Rights.'#

Ostensibly, the concept of human rights was accepted widely enough in Africa
in the earfy 1990s for the decision 1o be laken to give more “teeth” to the African
human rights system, in the form of a Court. This came in the wake of the differ-
ent waves of democratisation on the national level, epitomised by the watershed
elections in Benin in 1991, and the advent of democracy in South Africa in 1994,
Waorldwide, of course, the idea of human rights also gained prominence after the
end of the cold war.

The Protocol on the African Court cn Human and Peoples’ Rights was adopted
in Addis Ababa, Ethiopia, in 1998.'28 The Protocol entered into force in January
2004 and by February 2006 had received 22 ratifications.

The AL} Assembly decided at its summit in July 2004 that the African Human
Rights Court should merge with the African Court of Justice. The protocal establish-
ing the latter court had been adopted by the Assembly in July 2003,'** without any
reference to a merger with the human rights court, The Protocol on the African
Court of Justice had as of February 2006 not received the required 15 ratifications
to enter inta force. A draft merger protocol has been circulated'™ and at the AU
summit in July 2005 the Assembly decided that:

2, .. adraft legal ir relating to the i it of the merged
court comprising the Human Rights Court and the Court of Justice should be
completed for consideration by the next ordinary sessions of the Executive
Council and the Assembly ...

'8 ) Hamsrsiow: “The African Court on Human and Peoples’ Rights® in Evass & Mushay feds ),
n 23 above, 306. For commentary on the ervisaged Court, see also G Nute & K. Magurras,
“Renforcing the African system of human rights The Pratocal on the Establshment of 4 Regional
Court of Human and Peoples’ Rights™, 16 Netherland's Quarlerly of Human Rights, 1988, p. 431;
M. Upausases: “Towards the Afncan Court on Human and Peoples’ Rights Better late than never”
3 Yale Muman Rights and Development Law Joornal, 2000, p. 45, M. Mutua: *The African Human
Rights Court: A two-legged stool?™ 21 Human Rights Guartedy; 1999, p. 350; *The African Courl
on Human and Peoples’ fughts” in Evans & Mursay fn 23 above) 305; and £ Viuoew: “A Human
Rights Court for Affica, and Africans”, 30 Broakiyn Journal of infemational Lave 2004, p 1.

1 AHG/Res 230 (X000 199, Reprinted in Human Rights Law in Africa 1599 139,

'# The documents leading up to the adeption of the Afiican Human Fights Court Protocol are
reprinted in Human Rights Law in Africa 1999 233-296, The Protocal is reprinted in Human Rights
Law in Affica, 2004, p. 170,

' Protocol of the Court of Justice of the African Unwon, adopted by the AU Assembly of Heads
of State and Government, Maputa, luly 2003,

13 Apangsry Iaromancews: ~African Union; The establishment of an mdependant and effectve Afn-
can Court on Human and Peoples” Rights must be a top prority”, I0R JWD02/2005, 26 January 2005,




3. ALSD DECIDES that all necessary measures for the functioning of the
Human Rights Court be taken, including particularly the election of the judges,
the determination of the budget and the operationalization of the Registry;

4. FURTHER DECIDES that the Seat of the merged court shall be at a
place to be decided upon by the Member States of the Eastern Region,
which 5hj.‘il also serve as the seat of the Human Rights Court pending the
merger."

Once the Afnican Human Rights Court is in place, it will “complement” the
pratective mandate of the Commission under the Charter.'* Under the 1598 Pro-
toco! the Court will consist of 11 judges, serving in their individual capacities, '™
nominated by state parties to the Protocol,' and elected by the Assembly. Only the
president will be full-time,"® The judges were elected by the Assembly in lanuary
2006.1% The seat of the Court is still to be determined,' but as is clear from the
abave resclution it will be in the Eastern Region.

The Protocol provides that the judges will be appointed in their indvidual ca-
pacities,'*® and their independence is guaranteed.'® Special provision is made that
"[tlhe positian of judge of the Court is incompatible with any activity that might
interfere with the independence or impartiality of such a judge ..." ™ judges will
not be allowed to sitin a case if that judge is a national of a state which is a party
to the case !

In respect of the Court’s findings, the Pratocol determines that “[ilf the Court
finds that there has been a violation of a human or peoples’ right, it shall make ap-
propriate orders to remedy the violation, including the payment of fair compensa-
tion or reparation, "2 The Court is explicitly granted the powers to adopt provisional
measures."4?

By ratifying the Protocol, states accept that the Commission and the states in-
volved will be in 2 position to take a case that has appeared before them to the African
Human Rights Court, to obtain 2 legally binding deasion.' Individuals and those
wiho act on their behalf will be able to take cases to the Court only in respect of those
states that have made an additional dedlaration specifically authorising them to do so.
In such instances the case will have to be taken “directly” to the Court, presumably

“M Decision on the merger of the African Court on Human and Peoples” Rights and the Coun
of Justice of the African Union, Assembly/AUrdec 83 (v)

2 At 2 of the African Human Rights Court Protocol

el L |

AR 12,

T Ar 15(4),

1% Assombly/ALYDec. 100(vT).

A 25,

"™ An 11,

™ A 17,

“# At 18, This is significant because one of the eniticisms against the Commission has been
that a number of Commissioners have been closely associated with the Executive in their countries.

oA 22

W A 2701



bypassing the Commission or, if the Commission was approached first, the case can be
taken to the Court without requinng the authorisation of the £ i 1en
Article 3(1) reads as follows:

The jurisdiction of the Court shall extend to all cases and disputes sub-
mitled 1o it concerning the interpretation and application of the Charter,
this Protocol and any other relevant human rights instrument ratified by the
states concerned.

The phrase "any ather relevant human rights instrument ratified by the states
concerned”, according to mest commentators, means that adjudication in respect
of even UN and sub-regional human rights instruments will fall within the jurisdic-
von of the African Human Rights Court, provided that such treaties have been rati-
fied by the states concerned. 4

It is submitted that nothing is wrong with the African Human Rights Court inter-
preting the Charter in view of i tonal 147 advisory opinions '8 could
also deal with other treaties.'*? However, if contentious cases could be trought to
the African Human Rights Court on the ground that for example UN treaties have
been violated, with no reference to the African Charter, this could lead to conflicting
decisions in the different systems, %

The jurisdiction of the African Human Rights Court to give advisory opinions
was mentioned above. In addition to member states and AU organs any “African
organization recognized by the [AU]” can request an advisory opinion from the
Court 5" Advisory jurisdiction has proved useful in the Inter-Armerican human fights
system and could potentially play a similar role in the African system,

" Art. 5(3), read with Art. 34{6). Only Burkina Faso has 5o far made such a declaration, and it
will be surprising if many states follow soon. Where 2 state has nat made the additional dpclaration,
the access of the individual 10 the Court will be as it is under the Infer-American system —the inde
witfuial does not have the power to seize the Court himself of herself—, Where the addivonal declar
fation has been made, the situation of the ingividual resembles the curment European system, whera
there is no Commission and the Court is acogssed directly. For criticisrn, see Heyns, n 41 above

M See Naldi & Magiveras (n 128 above) 435; Udombana fn 125 above) 90; and Mutva {n 128

54

above) 354,

1t shauld be noted, however, that technically Arts. 60 and 61 of the African Chartar only
prowde that this should be done by the African Commission

AR van otk Ma: “The advisory jusisdiction of the Alrcan Court on Human and Peoples”
Fogints’, 5 African Human Rights Law Journal, 2005, p. 27

" The Ametican Convention on Human Raghts provides in Art. 64(1) that the Inter-American
Count can give “interpretation of this Conventian or of other treaties concerning the protection of
human rights in the American states”. The Inter-Amesican Cowrt has interpueted “other treaties” 1o
include "|ajny provizion dealing with the protection of human rights set forth in any international
treaty applicable in the Amencan States ...* Seq Advisory Gpirdon OC-1/82 of 24 September 1982,
Series A No 1, para 52, quoted in van dey Mei, n 151 abowe, 38,

51 At the same time it shoutd be recognised that the potential of canflicting decisions will aise
In practice galy in cases of “direet"access 1o the Court, where the Commession is because
in other cases one of the admissibifity critena before the Commession will be compatibifity with the
Charter. It is submitted that the word relevant” in the phrase *relevant human nights instrument
should be undi to restnct the o ! wdhction of the Count béyond the Charter and
the Pratocol only to those mstances where the instrament in question has wxpiicitly provided for the
jurisdiction of the Courl. See Heyns, n 41 above, 165-167,

"1 Adrican Murnan Rights Court Profocol Art, 4




5.4. African Committee on the Rights and Weffare of the Child

The African Children's Charter adopted in 1990 emtered inte force in November
1949, The 11 members of the African Committee on the Rights and Welfare of the
Child, provided for under the Charter, were elected in July 2001. The Committee
held its first meeting in 2002, The Committee has adopted its Rules of Procedures
and Guidelines for State Reports. States shall report to the Committee within two
years from the entry into force of the convention for the state party concerned and
thereafter every three years.'™ Apart from state reporting the African Children's
Charter, uniquely amang international instruments for the protection of the rights of
children, also provides for a communication procedure. The Committee has recently
recewed one communication but it remains unclear how the Committee will handle
this. "5

The Committee does not have its own secretariat, and is serviced by the De-
partment for Social Affairs. The ALl is in the process of recruiting a Secretary to the
Committee. The Committee suffers from a serious lack of resources and the ques-
tion could be asked whether the Commiittee should nat be merged with the African
Commission. '5

5.5. The African Peer Review Mechanism

In July 2002 in Durban the OAWAL Assembly of Heads of State and Govern-
ment adopted the Declaration on Demacracy, Political, Economic and Corporate
Governance (Governance Declaration), ' The Governance Declaration provided for
the establishment of an African Peer Review Mechanism (APRM) “to promote ad-
herence to and fulfillment of the commitments” in the Declaration.® The initiative
grew out of the New P hip for Africa’s Development (MEPAD), adopted by the
Alin 2001 as the devetopment framework for the Union.

The Governance Declaration in section 10 provides as follows:

In the light of Africa’s recent history, respect for human rights has to
be accorded an importance and urgency all of its own. Gne of the tests by
which the quality of a democracy is judged s the protection it provides for
each individual citizen and for the vulnerable and disadvantaged groups. Eth-
nic mincrities, women and children have horne the brunt of the canflicts rag-

1S A 43 1 is unclear how many state parties have actually suomitied state reports, However,
the Committee has adopted its procedures fos considering state reports and has indicated that it
will start considering stale reports at its meetings. Report of the African Committee on the Rights
and Weifare of the Child, EX.CL200 (VIl), repon presented to the mesting of the AL Executive
Council, 28 June - 2 July 2005, 1,

'St As abowe, 11

5 This wauld be in lne with the current inmative 1o merge the UN human rights treaty bod-
ies. See Plan of action submitted by the United Nations High Commissicner for Human Rights,
ASY2005 Add 3, para 99,

V3 AHG/Z ISRV Anms |

¥ As gbowe, para 28.



ing on the continent today. We undertake to do more to advance the cause
ef human rights in Africa generally and, specifically, 1o end the moral shame
exemplified by the plight of women, children, the disabled and ethnic minori-
ties in confiict situations in Africa
Under the heading “Democracy and Good Political Governance®, section 13
provides:

In suppart of democracy and the democratic process, We will: ensure that
our respective national constitutions refiect the democratic ethas and provide
for demonstrably accountable governance, promate palitical representation,
thus prewiding for all citizens to participate in the paolitical process in a free
and fawr pofitical envirenment; enforce strict adherence 1o the positicn of the
Alrican Union (AU) on unconstitutional changes of government and other
decisions of cur i | org, ion aimed at ing demacracy,
good governance, peace and secunty; strengthen and, where NECEssary, es-
tablsh an approp electoral admi and ight bodies, in our

respective countries and provide the necessary resources and capacity o con-
duct elections whech are free, fair and credible; reassess and where necessary
strengthen the AU and sub-regicnal election monitaring mechanisms and
procedures; and heighten public awareness of the African Charter on Hurnan
and Peoples’ Raghts, especially in our educational institutions

At the Durban summit the Assembly also adopted a document specifically deal-
ing with the APRM process, the so-called APRM Base Document:

The process will entail periodic reviews of the palicies and practices of
participating states to ascertain progress being made towards acheving mu-
twal agreed goals and compiiance with agreed political, economic and corpo-
rate governance vaiues, codes and standards as outlined in the Declaration
on Democracy, Political, E ic and Corporate , 18

The APRM process consists of a self-evaluation by the country that has signed
up o being reviewed and a review by an international review team. It is in this re-
spect similar to the state reporting under the African Charter. However, there are
also clear differences such as country visits by the APRM review team and the politi-
cal stage, when the leader of the country discusses the outcome of the review with
his peers in other participating countries.

The highest decision making body in the APRM is the APR Forum consisting of
the Heads of State and Government of the participating states. A panel of eminent
persans with seven members oversees the review process and @ member of this
pane! is chosen 1o lead the review team on its country mission,

The international review process consists of five stages. ™ First a background
study is carried out by the secretariat assisted by consultants, This stzge also includes
a support mission 10 the country that will be reviewed. in the second stage a review
team led by one of the eminent persons visits the country for discussions with all

1% The New Partnership for Africa’s Development (NEPAD). The African Paer Reeew hechanism
(APAN), AHG/2IS0OVI Annex I (APRM base document), para 15.
4 As above, paras 18-25.



stakeholders, after which the team prepare its “eport (thid stacel. A numbsr nf
perner instituT ans and indenendent consultanits assist in the process The fouth
1age consists of the submission of the report o the APRM Forum and tne dscussion
amony he peers, Toe sl slage is the pulricatioo of the repurl snd fu-ther discus-
siur i ather Al instit.tions such as the Pan-african Parl ament.

The APRM deals wih palitical, economic and corporate gevernance and $3-
cin-econcmic deve opment, Inifia by, thers was some debate as to the inclusion of
political governance aspects, ick.ding human riphis, but as peintsd out oy Cilliers:
“wWirhout making political goverrance the cors focus of MEPAD, the Partrership 5
unlikzly to make an impact on the continent, 152

The APREM is votuniary and as of February 2006 25 out of 53 AU member statss
heve s gned the Vemarandum of Understand ng (MOUY'™ that farms the legal ba-
sis for the reviewy. In aaragraph 24 of the MOU the sgnatary state agrees to “take
such steps 25 may oe necessary for the implementation of 1he tecommendations
adopted at the complotion of the rev ow process . ™. Te MOU does not deal with
1he substantive uncertakings of the signatories, bul instead reles o the Gueen-
aniee Dedaralivn. “he Gowernance Ceclaration makes reference to standards tha:
have already baen accepted by the participating states n othsr Jeclaratons and
trezties, 1veldng global and regicnal human rights instrurents. The Goverrance
1Jeslaration corprises n” only 28 paragraphs ard covers afl the areas that are being
revicwed, ic politiza, economic and corporate gevarnance as well as sodo-eccnomic
developrrent, Further documents rave been oeveloped with reydrd to standarcs
and indicators, inclucing a queszonnaine to help pe-bdpaticrg states complete <Feir
self-assessments,

Wany obsenvers have emphasised the necessity for o sodizty to ergage the
APRM if the mac=anism is 1o ma<e any difference on the grounc.'! The passibili-
Ties for such engagemem varies groatly between participating countries, 25 oc the
anproaches 1o the noecendence of the national prcess fror: goveniment interfer-
|1,

The APRM i-teqrates the political lavel of the ALWVNERAD in 2 way that cther
parss of the Af- czn hurtan nghts system have not done.* The stuation codd o
sams extent be romparer to the rols, by many perreived as succezssful, of the Com-
mitzce of Ministe's of the Council of Europe wth regard to the Eurcpean Conven-

"0 Comwe Prace acd Secarsy tivgh Goad Govemanze: A guide fo the MWD Abizan
Pesr v ew Mechan.sm* 155 Oczasional Papae 70, Apeil 2707

M pfenn andum S Understanding o7 the dfrcan Pesr Fhvmr M\-rhrmrn n‘q‘m‘d by the
B0 suimial of e NEMD Heads of State snd “tes, 9 March
2003, Abuja, M gMa, HEPADVHSGIC/AO3-Z00APRMMODU. Sew eh.u !:ummmmt on lhq dth Sum-
it al the Corariti of Particigaling Feaads of Slate and Soveinment of the A%ican Feer Sev e
rAechanim (AP Forurt), 22 Jansarv 2006, sharourr, Sudar, hipfwsnepad orgf2005Miles!
aprméoommuniguer nanaem2 006 odf (aocassed 3 March 2006).

¥ Soc 0g A KAKE "NEPAD'S APRM: 4\ progress repsrt” in Soutl Afican Yearbock of Intemna-
tiona' Affalts 202004

# The rain &7rican haman rig7s bady, e &°rican Cammisson cn Hamar and Pecples®
Hights submets it Annuzl Actkity Hopor to the secutive Courcl of the AJ whic submis ez te
Assembly for sdzpt o Though the report in 2003 avousc a ertam amourd of debote, ths was
nat -or trying to impler ent suggestionns in e repor but rather to sh eld Zmbebae from criticir.




tion on Human Rights and the European Social Charter. However, as shown by the
activities of the political bodies of the United Nations involved with human rights,
the direct involvement of other states in the protection of nghts is not without its
problems, 163

As in other parts of the world African leaders have not shown a qgreat interest in
criticising their peers, Hence there are reasons 1o be sceptical about whether “peer
pressure” will be emplayed in the process. However, to solely focus on the pressure ex-
ercised at this level would be to underestimate the process as a whale, The APRM Base
Document provides for sanctions as a last resort if peer pressure is not encugh to con-
vince governments with 2 lack of political will to rectify identified shortcomings 164

There has not been much cooperation between the APRM and the African Com.-
mission, which 15 unfortunate. A look at the composition of the missions to Ghana
and Rwanda, the first two states to be subject 10 the APRM process, also makes it
clear that the focus s more on economic than political governance.

6. Conclusion

It i not difficult to criticise the African regional human rights system, and
many have done so. Some have argued that given the fact that the African Charter
was adopted 25 years ago and the African Commission has been in operation for
20 years, the track record of the Commission is less than impressive. The Commis-
sion has been poorly managed by its Secretariat for many years The Commission
suffers from a lack of resources, but questions have been asked about the way in
which avaflable resources have been managed.

The perceived lack of impartiality of some Commissioners has been a constant
bone of contention, as has been the lack of palitical will in the CAUMAU on a political
level to ensure the effectiveness of the Charter system.

The Charter itself has its awn internal limitations and thus has required exten-
sive creative interpretation by the Commission. For example, the main mandates of
the Commission —receiving individual communications and state reparts— are nol
clearly recognised in the Charter. Some of the internationally accepted rights are
recogrised only in a cursary form in the Charter,

Maving beyond the Charter system, the need 1o have established a separate
system for the protection of chil rights {comy with a complaints and report-
ing mechanism) has been questioned. There is a danger of a proliferation of mecha-
nisms, each one depleting the scarce resources even further, instead of establishing
one or two truly effective mechanisms before more are created,

83 I his address to the UN Commission on Human Rights on 7 April 2005 UN Secretary Gener-
4l Koll Annan stated that the work of the © o had “been ined by the poli i

of its sessions and the selectivity of its work” He propased the adoption of a permanent Human
Rights Cauncil which should “have an explicitly defined function as a chamber of peer fevevs, and
its main task should be to evaluate al States™ fulfiment of all helr human rights obligations...”.
5 General elaborates on reform of human rights structures in address to Commission on
Human Rights” United Mations press relaase, 7 Apeil 2005, v ohchi.oeg.

"5 APRM base document, n 154 abave, para 24




Some commentators have also focused on the potential weaknesses of the
APRM, which refies on Heads of State —who often don‘t have much interest in
promoting a system of finger-pointing about human nghts violations— to police
each other.

There is undeniably some truth in these criticisms, and much room for improve-
ment. At the same time the merits of the African regional human rights system also
need to be recognised.

The fact that Africa has a regional human rights system in the first place —only
one af three regions te have that— provides an entry point for international human
rights to play a role which would otherwise not have existed. The arguments about
a possible ~African exception™ 1o the concept of human rights —the idea that hu-
man nights is a foreign concept with little applicability 1o the African situation— are
considerably weaker than they would otherwise have been, The regional human
rights system provides the possibility of imminent critique through a mechanism cre-
ated by African states themselves, which cannet be shrugged off as easily as critique
expressed by far-away capitals.

The current make-up of the African regional system in terms of the nonms rec-
ognised and the enforcement mechanisms foliowed —largely the result of recent
changes ta the system— are probably well suited to the African environment. The
fact that the norms recognised also reflect socio-econemic rights, duties and people's
nghts does not detract from the recognition of civil and political fights, and the rights
of individuals, in the system, Thewr addition ensures that norms that play a strong role
on the continent are also reflected. It should be noted in this regard that the junspru-
dence of the African Commission 5o far by and large reflects internationally accepted
standards, and constitutes a valuable point of relerence alsa for national courts.

A wider range of enforcement mechanisms than that which is used elsewhere is
followed in Africa. While the European regional human rights system places a strong

phasis on the judicial enf: of i civil and political rights threugh
the European Court of Human Rights, the African system operates on a number of
levels simultanecusly. While the African Human Rights Court (under whatever name
that may be used) will provide for a component of judicsl suspension, the APRM on
the other side of the spectrum has a more political character. This s complimented
by the quasi-judicial mechanism of the African Commission, which occupies a place
somewhere between the other two mechanisms.

On a continent as diverse as Africa, with its multi-layered landscape of human
rights issues, employing an enforcement mechanism with such diverse components
seems to be @ wise approach. Each companent of the collective mechanism plays a
different and equally important role. Courts can address individual cases in a strong
and decisive manner, but they have a more limited role to play in respect of mobilis-
ing a political consensus or dealing with widespread human rights violations. A com-
mission on human rights, which can consider state reports and conduct on site
wisits, can play an important role in identifying human rights issues that need 1o be
addressed in a systematic way and n working towards negotiated solutions which
courts cannot always do. To the extent that such a commission functions and is per-
ceived as an independent body, it can 10 some extent play a role which those placed
inside the confines of power politics will have difficulty in playing




Al the same time there is also a role for human rights supervision in the palitical
processes of the continent. A mechanism such as the APRM, although it has limita-
tions because of its political nature, can also precisely for that reason have an impact
on aspects of political life which the other mechanisms cannot reach. Standing alone
the APRM would probably not have made much of a difference, but as part of 2
broader network of mechanisms aimed at the protection of human rights the APRM
has the potential 1o play a significant role —and the same probably applies also to
the Court and the Commission—,

The issue of political will remains, and it cannat be denied that much remains to
be done to turn the potential offered by the available systems and mechanisms inta
reality. At the same time, the new institutional focus of the African Union on human
rights, as reflected in its Ccnsmutwe Act, and in the mandates of its organs provides
a starting ponl. juals are enc i within the system in gov-
ernments and in civil soc:ely in Africa who take this orientation seriously. Clearly, it
is on their input that the full implermentaticn of an effective African regicnal human
rights system will depend. Much will depend in this regard on the increased realisa-
tion of human rights on the domestic leve! —an international human rights system
cannot suivive without a ciitical mass of building-blocks of state parties that take
human rights seriously internally at home—.

7. Postscript: comparative regional Human Rights Systems

The fairly extensive body of matenal {primary and secondary} on the African re-
gional system which now exists, allows comparison of the experience in Africa with
that in the regional systems of the Americas and Europe, and the development of a
new field of study, focusing on the different aspects of the phenomenan of regional
human rights systems. Engaging in this task in any detail falls beyond the scope of
this study —instead some explanatory remarks will merely be made— %

Some of the issues that will ceme into play in such a study are how 1o compare
the effectiveness of the different systems and, proceeding from that, to establish
why some systems are less or more effective than others. Are regional human rights
systems appropriate for all regions? Is it feasible 1o establish a regicnal system eg
for Asia, " or for the Arab-speaking world?'” Where does regional protection of
human rights fit in compared with the global (UN) system on the one hand and the

" Some of the ideas advanced heve draw on LR Hiwsir and A Suacsnin: “Towands a theory of
elfecwe supranational adjudication®, 107 Yale Law Journal 1997, p. 275. See also H. Kow: "Why
do nations obey international law”, 106 Yole Law Journal, 1997, p. 2599, D. Cassiu: “Does inlema-
tional human rights Law make a difference?”, 2 Chicago Journal of international Law, 2001, p. 121
and £. Ninsvie. Do intenational quman raghts treaties improve respect for human rights?”, 49
Jowrnal of Confiict Resolution, 2005, p

¥ MusTassron: “Asia, numnn ngh:s and the naw mifennium: Time for a regional human
rights charter?”, 8 Problems, 1938, p. 407, S.R. Hases: ~Asian
human rights: Forrv-nga:mlmnl 17 Asign-Pacific Lawe and Policy Journal, 2000, p. 1

' B, Rsseuaion. - The revised Acab Charter on Human Rights: A step forward?”, 5 Human
Rights Lawy Review, 2005, p. 361




domestic protection of human rights on the other? What role does civil sodiety have
in influencing these systems? What is the relationship between the human rights
and the other functions of the parent regicnal bodies (such as the AU)?

To start ing these i a more ison of the dif-
ferent regional wstems in the world today than is (urlEnl!y available would have
tc be made. To a large extent, existing comparisons take the features of the dif-
ferent regional systems and juxtapose them, seen in isolation and divorced from
their context.'® Such comparisens are quick to point out that the case load of the
Eutopean system i, for example, much higher than that of the African system, that
the facilities of the one system are superior to the other, etc. This i a starting point,
but analysis will have 1o move beyond these superficial comparisons, and also bring
into the picture the fact that the chalienges faced by the respective systems differ in
fundamental respects, and this should in turn affect how they are to be assessed.

For example, it is clten said that many of the problems faced by the European
system —in particular before the enlargement of the membership after the end of
the cold war— were “luxury” problems, compared to the gross and systematic hu-
man rights violations often witnessed in Africa and the Amencas. In Europe, the finer
points of fair trial procedure or freedom of expression are often at siake, involving
governments with a strong commitment to human rights, On the other side of the
spectrum, human rights violations in Africa have often taken the form of massive
wviolations, in states where the basic mechanisms for the protection of human rights
are not in place on the di ic level, A pret of the relative
effectiveness of a regional human rights system should take the different contexts
into account and ask the question how do the systems compare in terms of meeting
the often very different challenges they are confronted with,

Based on an initial iew, it seems that consid s such as the following
may play a role in terms of the impact of the different regional systems, and are
worth investigating further

Focusing on the role played by the state parties, the following issues may come
into play.

— Are there effective domestic systems for the protection of human rights in
place in the countries that form part of the regional human rights system?
These seem to be the building blocks of any functioning regional system.

— Do states parties have the political will to be subjected to human rights
scrutiny? This is reflected amang other things in the extent 1o which they
make acceptance of human rights treaties subject to debilitating reserva-
tions, and whether they are willing to comply with formal treaty require-
menu (eg suhmhtmg state reports where requmxl engagmg with individual

P P of rec i It also impacts on
the question whe:her they are prepared to support the creation of a strong
regional human rights system through the role they play in the parent re-
gional body (see below).

166 Spa for example €, Hews, D. Paous & L 2emar; A schematic comparison of regional hu-
man rights systems: An update”, 5 African Human Rights Law iournal, 2005, p. 308



— What is the balance in the region between the countries where there is a
strong commitment 1o human rights, and the countries where there is not?
Do the majorty of the states have 2 poor or a good domestic human rights
record and at what point is a critical mass reached on either side?

On the regional level, a number of considerations could affect the impact of
the system:

— Does the human rights system form part of a range of activities of the region-
al parent body which, taken as a whole, s I the clear benefiz of the states
concerned? If human rights protection is one part of a broader mandate
which includes for example diplomatic, environmental and trade activities, it
may have a stronger chance of success. The more attractive the net benefits
of membership of the regional body are, the more likely states may be to ac-
cept effective human rights supervision as part of the package. In Europe the
human rights critenia for membership of the European Union with all the as-
sociated financial benefits have ied to reforms in many candidate countries.

—Is the human rights component of the activities of the regional human
rights body well resourced, in terms of financial as well as human resources
(both the number of people involved but also their abitity in this field),

= Do the member states follow an approach of appointing independent and
capable experts to be members of supervisery bodies?

— Do the members of the supervisory bodies maintain the highest standards
of independence and impartiality, and do they develop a jurisprudence
which is compelling and persuasive on principled grounds?

—Is there sufficient ¢ s or “norm “b the val-
ues of the societies in question, and the values recognised in the regional
systems? For example, if the concept of the group is impeortant among the
people of the region, some emphasis on peoples’ rights and duties could
be important in ensuring the legitimacy and as a result the spontaneous ac-
ceptance of the systems,

— Is there resonance between the traditional ways of resolving disputes in the
region and the methods followed by the supenvisory bodies. For example,
as was alluded 1o above in Europe the traditional emphasis on judicial proc-
esses could suppert the central role of the European Court of Human Rights
in that system, while the emphasis an non-judicial methods of resolving
disputes in Africa could require a more mixed system of supervision, eg not
only by a court, but also by a quasi-judicial commission and also by institu-
tions with a strong political component such as the APRM,

— is there effective publicity for the work of the regional human rights bodies?
This appears to be essential in a system based on peer and public pressure.

— Do trade and other links exist between the states involved? Without such
finks states seem to have little leverage over each other, to implement peer
pressure,

— Arte the mechanisms in place focused and well cocrdinated to ensure maxi-
mum efficiency in the use of resources? At first glance there seems to be an
unnecessary proliferation of systerns in the African region.




— Is civil society active in the field of human rights? This applies to NGOs but
also other institutions such as universities.

— Is a certain level of homogeneity required for a regional system to be effec-
tive?

The issues raised above serve merely to introduce the idea that a compara-
tive study of regional systems in the warld today is now a feasible and necessary
endeavour, given the availability of information on the African and other regional
human rights systems. Comprehensive and ongeing studies of comparative region-
al human nghts systems are bound 10 open up avenues for the improvement of
the existing systems, and will support informed decision-making on the question
whether similar systems should be established in other parts of the world.

Regional human rights studies will also serve to integrate into the understand-
ing worldwide of the concept of human rights the experience gained in Africa over
the last 20 years in a situation where the concept of human rights is often strongly
challenged, but where it arguably also can make its strangest contribution,




