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Ethiopian House of Peoples’ Representatives
International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural Rights
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Summary of the thesis

The constitutionalisation of rights is seen as one of the main drivers of the proliferation of constitutional
review. Experiences from around the world reveal that constitutional review can play a considerable
role in the realisation of human rights. This thesis identifies that the existence of a justiciable bill of
rights, an independent constitutional adjudicator and potential litigants provides the necessary
normative and institutional precondition for successful constitutional review. Despite the existence of a
robust bill of rights, the role of constitutional review in the realisation of human rights in Ethiopia has
been insignificant. This thesis critically examines the Ethiopian constitutional review system through the
prism of the effective protection of human rights. The thesis is intended to stimulate, and contribute to,

a constitutional reform agenda concerning an appropriate constitutional adjudication system.

This thesis argues that the main reason for the failure of constitutional review system is the fact that the
power of constitutional review is granted to the House of Federation, the upper chamber of parliament,
a political entity that is designed to be part of and work in harmony with other political organs. It is
submitted that the Ethiopian constitutional review system cannot effectively protect human rights. It is
argued that independent constitutional adjudicators serve as the principal constituencies for human
rights. Moreover, the thesis provides a theoretical exposition to the establishment, and retention, of a
politically dependent constitutional review system. It argues that institutional choices are shaped by the
interests and ideological bent of dominant political groups. The thesis concludes that the constitutional
adjudication system was designed to reinforce and legitimise the status quo, justify the exercise of
political power, and countenance executive and parliamentary supremacy as opposed to constitutional

supremacy. Based on this, the thesis develops a ‘legitimation’ theory of constitutional review.

The absence of litigation-centred CSOs, opposition parties, and other human rights advocates that
actively resort to constitutional adjudication has further compounded the insignificant role of
constitutional review. The reluctance of these potential litigants is directly related to the lack of an
independent constitutional adjudication system. In the absence of the prospect of ‘supply’ of rights by
constitutional adjudicators, it is difficult to expect ‘demand’ for rights in the form of constitutional
complaints. The lack of independence inhibits the submission of constitutional complaints including
from the ‘usual suspects’, such as CSOs and political parties. Besides, there is no tradition of reliance on
constitutional adjudication in Ethiopia. The failure to establish an independent constitutional review

system and to create an environment conducive to the operation of CSOs is a direct consequence of the

Vi
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lack of a rights-based political and legal culture. However, despite the importance of the politico-legal

culture, this thesis focuses on the normative and institutional aspects of constitutional review.

The constitutional review system in Ethiopia has been invisible and so far largely irrelevant. Given the
absence of an independent constitutional adjudicator, the thesis concludes that the Ethiopian
Constitution is a constitution without a guardian. The thesis outlines a theoretically sound and
practically viable alternative constitutional review design from the perspective of the effective
realisation of human rights. It recommends that the Constitution should be overhauled to grant the

power of constitutional review to an independent adjudicator.

List of key terms

Constitutional review — Human rights - Ethiopian Constitution — House of Federation - Council of
Constitutional inquiry - Counter-majoritarian difficulty - Ethiopian judiciary — Domestic status of
international instruments - Constitutional litigants - Legitimation theory.
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