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SUMMARY 


The right to bail has been a contentious issue for some time under South 

African law. In recent times many interested parties have proclaimed that 

bail is not granted judiciously. 

This study investigates whether an equitable balance has been achieved 

between the individual's right to liberty and the interests of society under 

South African law. As part of the process the correct interpretation and 

application of the principles are proposed. This is effected by considering and 

comparing the relevant principles under contemporary Canadian and South 

African law, and the circumstances under which they operate. 

The historical origins and the development of these principles up to 30 June 

1999 are studied to clarify the principles and purpose of bail and to investigate 

the balance that existed at different times in history. The constitutional history 

of Canada confirms that the Canadian Charter and Charter jurisprudence are 

suitable sources of reference for human rights in South Africa. 

The presumption of innocence as the fundamental principle underlying the right 

to bail is researched. It is also investigated whether the constitutional 

guarantees to bail are part of, or specific instances of the rights enumerated in 

section 7 of the Canadian Charter and section 12 of the South African Bill of 

Rights. If so, does that mean that there is a residual right to procedural fairness 

in terms of the last-mentioned sections? The scope of the respective enshrined 

rights provided for by sections 11 (e) of the Canadian Charter and 35(1 )(f) of 

the Final Constitution is also discussed in some detail. By dissecting these 

provisions an attempt is made to clarify their exact scope. 
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This is followed by a discussion of some of the principles and provisions that 

have caused the most controversy of late under South African law. 

The first of these is the question of onus that is crucial in all proceedings, 

including bail applications. I also discuss the admissibility at the subsequent 

criminal trial of evidence tendered by the accused for purposes of bail 

proceedings, and the question of access to police information for purposes of 

the bail application under South African and Canadian law. 

My conclusions indicate that the Canadian Charter is an excellent model to 

learn from. I show that the foundational basis on and structure within which 

the right to bail operates, is often misunderstood under South African law. It is 

also shown that the liberty right in the context of the right to bail, to a great 

extent favours the applicant under Canadian law, when compared to the South 

African situation. I indicate that the policy-makers have in their quest to find a 

balance overstepped the mark in combating crime, also if compared with the 

situation in Canada. A threshold constitutional protection of the right to bail is 

proposed, along with measures enhancing due process and an equitable 

balance between the liberty interests of the applicant (or accused) and the 

interests of society. 
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OPSOMMING 


Die reg op borgtog is reeds vir In geruime tyd In omstrede aangeleentheid in 

die Suid-Afrikaanse reg. In die onlangse verlede het talle belanghebbende 

partye verklaar dat borgtog nie oordeelkundig toegestaan word nie. 

Die studie ondersoek of In billike balans tussen die individu se reg op 

vryheid en die belange van die gemeenskap in die Suid-Afrikaanse reg bereik 

is. As deel van die proses word die korrekte interpretasie en toepassing van 

die beginsels voorgestel. Dit word bewerkstellig deur die oorweging en 

vergelyking van die relevante beginsels onder die huidige Kanadese en Suid

Afrikaanse reg en die omstandighede waaronder dit fungeer. 

Die historiese oorsprong en ontwikkeling van hierdie beginsels tot en met 30 

Junie 1999 word bestudeer om duidelikheid aangaande die beginsels en 

doel van borgtog te kry en om ondersoek in te stel na die balans wat 

histories bestaan het. Die konstitusionele geskiedenis van Kanada bevestig 

dat die "Canadian Charter" en "Charter"-regsleer gepaste verwysingsbronne 

vir menseregte in Suid-Afrika is. 

Die vermoede van onskuld as die fundamentele beginsel onderliggend aan 

die reg tot borgtog word nagevors. Dit word ook nagevors of die 

grondwetlike waarborge op borgtog deel vorm van , of spesifieke 

verskynings is van, die regte uiteengesit in artikel 7 van die "Canadian 

Charter" en artikel 12 van die Suid-Afrikaanse handves van menseregte. 

Indien dit so is, beteken dit dat daar In residuele reg op regverdige 

prosedures in terme van laasgenoemde artikels is? Die omvang van die 

onderskeie verskanste regte vervat in artikel 11 (e) van die "Canadian 

Charter" en artikel 35(1 )(f) van die Finale Grondwet word ook uitvoerig 

bespreek. Deur die bepalings te dissekteer word gepoog om die presiese 

omvang daarvan te verhelder. 
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Dit word gevolg deur In bespreking van sommige van die beginsels en 

bepalings wat die meeste omstredenheid in die onlangse verlede in die Suid

Afrikaanse reg besorg het. 

Die eerste hiervan is die vraag na die bewyslas, wat krities in aile verrigtinge 

insluitende borgaansoeke is. Ek bespreek ook die toelaatbaarheid by die 

opvolgende kriminele verhoor van getuienis aangebied deur die beskuldigde 

vir doeleindes van die borgaansoek, en die vraag om toegang tot die 

informasie gehou deur die polisie vir doeleindes van die borgaansoek onder 

die Suid-Afrikaanse en Kanadese reg. 

My gevolgtrekkings dui aan dat die "Canadian Charter" In uitstekende 

model is om van te leer. Ek wys daarop dat die basis waarop, en struktuur 

waarbinne die reg op borgtog funksioneer, onder die Suid Afrikaanse reg 

dikwels misverstaan word. Dit word ook uitgewys dat die reg op vryheid in 

die konteks van In reg op borgtog, tot In groot mate die applikant onder 

Kanadese reg, wanneer dit vergelyk word met die Suid-Afrikaanse situasie, 

bevoordeel. Ek dui ook aan dat die beleidsmakers in hulle strewe om In 

balans te vind te ver gegaan het om misdaad te bekamp, ook indien dit met 

die situasie in Kanada vergelyk word. 'n Drumpel grondwetlike beskerming 

van die reg op borgtog word voorgestel, tesame met maatstawwe wat In 

billike balans tussen die belange in vryheid van die applikant (of beskuldigde) 

en die belange van die gemeenskap bevorder. 

I • ,,,"I \ I " ,I, j II I 
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