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A. Summary

The article examines the objectives and insttutional structure of the African
Union (AL} in the light of the expeniences of its predecessor the Organization of
African Unity (OAL) as well as the African Economic Commumity (AEC). The
OAL largely exercised a political function. The African Union has a much broader
mandate, which ncludes economuc integration. Among the new features of the
AU are its efforts to be more peaple-centered through the esuablishment of a Pao-
Alfican Parharaent, the Economic, Social and Culrugal Cownedl (ECOSOCC) and
an ernphasis on gender issues. Human nghts 15 included in the mandate, as is con-
Fhct management and resclution, inclhuding humanitarian intervention. A develop-
méent bluepent, New Partnership for Afnica’s Development (NEPAD), has been
established with peer review as its main implementing mechanism. The Constitu-
tive Act of the AU' creates 3 number of new insumtions, many of them not yet
operatonal. Attention is drawn to the dangers inherent in the proliferation of
Insthutions.

On 26 May 2001 the Constitutive Act of the African Union entered into force.
This paved the way for the establishment of the AU The new organization, with
53 States as Members, was founded with the twin goals of furthering the eco-
nomic integration and politcal unity of Aftca. This ushered in a new phass in
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Africa’s continental cooperation, a process which had started admost 40 years

carlier.
B. Background

I. Political Coopetation: OAL

The Heads of Sate and Govemment of 32 then most recenty independent
African states, meeting in Addis Absba in May 1963, established the first pan-
African intergovernmental organization, the Organizaton of African Uniry
(OAUY. The OAU Charter,’ the legal instrament establishing the OAU, was
signed on 25 May 1963 and entered into force on 13 September 1963." The
formaton of an Afncan continental interpovernmental organizavon followed
similar developments in cther regions, notably the Americas and Europe, where
continental bodies had been established in 1948 and 1949 respectively.® It was
clear from the start, however, that the new regional body would reflect the unique
features of the continent it was created to serve — a continent rich in human and
natural resources, but deeply affected by centuries of explotation, epitomized by
slavery and coloniabism and subsequently by the explouts of the super powers
during the Cold Waz. It was clear at the beginning of the 1960z that the people of
Africa had to join forces to protect their common interests, but it was not ebvious
how this was to be done.

Preparatory meetings preceding the establishment of the OAU were charicter-
ized by d.iu:gm::: of opinion regarding the level of economic integranen and
political uniry ro be pursued by the new body. Two groupings with divergent
viewt on how centinental integration was to be approached crystallized on the
continent. On the one hand, Ghana and Algena, the most prominent members of

! Reprinted in: Cheirs Hepsr (ed)), Human Bights Law in Africa 1998, 2000, 117; ILM,
viel 3 1963, 1116 (herenafier: OAL Charter).

! Madwwais crtical of the widely sccepted understanding that 25 May 1963 and not 13
Seprember marked the birth of the QAU See Thergians Wakes, Reimagining Afocan
Unity: Some Prefminary Reflectons on the Constutive Act of The Afocan Unson,
Afnican Yearbook of International Law (ARYTIL), wol 9, 2001, 22-23.

! The Ciganizstion of American States was established in 1948 but can trace its 10013
back 1o the Iaternationdl Usion nl"hmtuuﬂR:pl.ﬂﬂmunbﬁ:hdm 1890, The Council
of Furape was establithed in 1049, In the ares of economic miegmton, the European
Economic Commuaty (latez the Europesn Union) was established in 1957 fﬂlbm; the
European Coal and Steel Community established in 1951. The Arab League, a
organization bringing wgether Arab countnes m the Middle East and North Africa, was
establshed in 1945, The Arab League is bowever not 1 “continental arganizanon’ hive the
OAL or OAS since its Member States traverse the Aftican and Asian continents.



of colonializm and ghertherd, were essentially political in nature. Nevertheless, the
OAL Charter did open up some space for economic cooperation. Over the years,
however, the QAL remained focused mostly on the political aspects of its man-
date, particularly the goals of promoting solidarity and eradicating colonislism, and
left the issue of economic cooperation largely untouched.”

The OAL played a key role in the development of continental norms and
standards on diverse 1ssues such as human righis, the environment, natural re-
sources and refugees. Conventions adopied under the auspices of the QAU
inchide the African Convenvon on the Conservation of Matere and Natural
Resources,'” the Convention Governing the Specific Aspects of Refuges Problems
in Africa,'” the Cultural Charter for Africa,” the Convention for the Elimination
of Mercenaries in Africa,” the African Charter oo Human and Peoples’ Rights
{African Charter),” the African Charter on the Rights and Welfare of the Child,!”
the Bamako Convention on the Ban of the Importinta Africa and the Contral of
Transhoundary Mevement and Management of Hazardous Waste Within Africa
the African Nudear-Weapon-Free Zone Treary,” the Protocal to the Afdcan
Charter on Human and Peoples’ Rights on the Establishment of an African Court
on Human and Peoples' Rights,™ and the OAU Convention on the Prevention

" Frant Vijieer, The Reabsation of Human Rights in Africa theough Sub-regional Inss-
tutons, AfrY1L, vol. 7, 1999, 183

** African Convention on the Conservation of Name and Nanural Besources, 15 Sep-
tember 1968, LUNTS, vol 10040, 3, entered 1010 force 16 June 1969,

" Comvention Governing the Specific Aspects of Refuges Pioblems in Africa, 10 Sep-
tember 1968, LINTS, val 1001, 45, entered into force 20 Jume 1974,

¥ Culmral Charter for Afdiea, 5 July 1974, entered into force 19 September 1990,
available ar: hitp:/ /vvororaFrica-undon. oz /home,Welcome him.

" Convention for the Elimination of Mercenaries in Africa, 3 July 1977, QAU Doc.
CM/433/Rev L, Annex | (1972), entered o force 22 Apal 1985,

" Afncan Charter oo Human and Peoples' Rights, 27 June 1981, repeinted ine TLM,
val. 21, 1782, 58, eatered into force 21 Ootober 1986,

" African Charter on the Rights and Welfare of the Child, 11 July 1990, O0AU Dox.
CAB/LEG/ 24.9/40 (1990}, entered into force 29 November 1999

"* Convention on the Ban of the Import into Aftica and the Control of Transboundary
Movement and Management of Hazardous Waste Within Afnca, 30 January 1990, re-
printed i ILA, vol. 30, 1991, 773, entered into foece 22 Apal 1908 (heteina frer: Bamako
Convention).

™ African Nuclear-Weapoa-Free Zone Treaty, 11 Aprl 199, reprinted inc ILM, vol.
3, 1996, 698, has not entered into force.

* Protocol to the African Charrer on Human and Peoples” Rights on the Establishment
of an Afnean Court on Human and Peoples® Rights, 10 June 1998, AU Doc. Assembly/
AL/ Dec.25 (1) para. 2, will enter into force 25 January 2004



the so-called Cassblanca Group, promoted the formation of a Union Government
of African states with among other things a commen market and currency.® The
vigion of this group was a continental political and economic union characierized
by substantal ceding of state sovereignty to 4 contnental body and a high level of
economic integration and political unity.* On the ather hand, the so-called Mongo-
via Group, which comprised such countries as Nigeria and Céte d'Ivoire, advo-
cated a loose version of economic cooperation characterized by retention of states’
sovereignty and relatively low levels of cconcmic integration and political unity.”
The compromise between the two views reached at the end of the negotiations
dlted towards the Monrovia Group's viston of a relatively loose cooperation in
both political and economic spheres.*

According 1o its Charter, the QAL had five purpases.” first, to promare the
unity and solidarity of African states; second, o coordinate and intensify African
states’ collaboration and efforts to achieve a better Life for African peoples; third,
to defend the soveresgnty, terntonal integrity and independence of the Member
States, fourth, to eradicate colonialism in all its forms; and, last, to promote ine-
aatonal cooperation taking into account the UN Charer and the Universal Decla-
ration of Human Rights."”

It is cheas From its objectives and principles that the AU leaned rowards the
goal of polincal unity more than the goal of economic integration. To a large ex-
ten:t this is a reflection of the fact thar the main concerns of the then newly inde-
pendent founding members of the OAU, such as defending their newly obained
political independence ind asserting state sovereignty, as well as pursuing the end

¥ Gava ] Nald, The Omganization of Afcan Urity: An analysis of its zole, 1999, 2

* The Casablanca Group envisaged the formaton of a very close union that would
have involved ceding of natonal sovereignty 1o the continental bady. This conception of
the continental cooperation has been achieved by the present diy Exnmopean Undon.

T Ml (note 5).

37l

" OAL Charter {aote 2), Art. 2 pars. 1 lit. a—c.

" The QAU Member States identified seven principles to guide them in pursuit of the
fve objectives of the organization set out above, OAU Charter, (note 2), Art. 3. Three of
these prineiples, namely sovereign equality of Member States, pacific serdement of dis-
putes and non-interference in the internal affuirs of states were picked fiom the UN
Chaster, The remaising four principles reflected the interest and concems of the newly in-
dependent states and the geo-political circumstances of the time. Thus the OAL Member
States commutied themselves to respect the sovereignty and territorul integrity of each
state and dedicared themselves to the “rotl emancipation of the Aftican tertitores™ under
foreign rule Reflecting geo-political concems in the Cold War era the QAL Member
States affirned thie policy of non-alignment snd condemned political assastination and
“subversive activities on the pan of ndghborning States or any other Seate



and Combating of Terrorism.™ In very few instances, however, were effective im-
plementation mechanisms created.

Although there is significant overlap with the instruments of other international
otganizations, notably the United Nations (UN), the treaties developed and
adopted under the aegis of the continental body are “by definition [...] ximed at
addressing issues of specific concern to Africa ™

Article 3 para. 2 of the QAU Charter established the principle of non-interfer-
ence in the internal affairs of states. However, 1n the field of human rights, moni-
toring organs, similar to those under other regional arrangements, were estab-
lished. The African Commission on Human and Peoples’ Rights was established
in 1987, following the entry into force of the African Charter the previous year.
An African Human Rights Court will be established following the entry into force
of the 1998 Protocol to the African Charter in January 2004. The African Com-
mittee of Experts on the Rights and Welfare of the Child has held three meetings
since the African Children Charter entered into force in 1999.

Disputes between states are unavoidable and the OAU Charter established the
Commission of Mediation, Conciliation and Arbitration (CMCA) to settle such
disputes between Member States.™ As conflicts increasingly took on an intra as
opposed to an inter-state character, there was a need for more active involvement
by the QAU in the form of conflict resolution. With the establishment in 1993 of
the Mechanism for Conflict Prevention, Management and Resolution in Africa,
the organization tried to address one of the most burning issues on the continent,
howewver with very limited success, ™

l1. Economic Integration: African Economic Community (AEC)

As economic cooperaton at the continental level failed to get off the ground,
African states turned to seeking economic integration at sub-regional levels. Hence

* QAU Coavention on the Prevention and Combating of Terrorism, 14 July 1999,
mmdm_‘;it;lﬁnut 6 December 2002, available at: http:/ /www.afnca-union org/bome/

* Report of the Intetim Chairperson of the Commission on the Staus of AU treaties
(as at 17 June 2003), AU Doc. EX/CL/36 (LIT), para. 3.

QAU Charter (note 2), Ar 19.

* Declaration of the Assembly of Heads of State and Government on the Establish-
ment within the OAU of a Mechanism for Conflict Preventign, Management and Resolu-
ton, QAU Doc. AHG/DECL. 3 (3013, For an evahuson of the Mechanism, see ¢4,
Hﬂ#%fﬂwd Vg, An Assessment of the QAU Mechanism for Conflict
Prevention, Management and Resolution, available at: heep:/ /wrarar.i 1
cations/Reports/ Africa ﬁﬂ:ﬂ.:pm'i.m:m:l’nnt.h::np; Pecadeny o P



various sub-regions on the continent established so-called Regional Econormic
Communities (RECs) aimed at strengthening the economic integration of their
member countries, an arfangement that Pﬂ'l-llﬂ-t! up tor tﬂdﬂ]‘-

The Economic Community of West African states, ECOWAS, was founded in
1975 and today has 15 Member States.™ The Southern African Development Co-
ordination Conference, SADCC, was established in 1980 by nine countdes ™
SADCC was transformed into SADC, the Southern African Development Come
munity, in 1992 and teday has 14 Member States.”™ Other African RECs include
Common Market for Eastern and Southern Africa (COMESA),™ Intergovernmen-
tal Authority for Development (IGAD),® Economic Community of Central Afn-
can States [EC(_',',AS],” and the Arab Maghreb Union {A[ﬁ-ﬂ_]'}.]"

When it finally narned o economic integracon in the last quarter of ity lifespan,
the DAU deaded to speathead this process by cooptng the varous RECs
through the adoption of the Treaty establishing the Aftican Economic Community
(AEC or Abuja Treaty) on 3 June 1991,

The AEC Treary entered into force on 12 May 1994, The drafiers of the ARC
Treaty envisaged the creation of the African Economic Community (AEC), using
the RECs as its constipuive parts.

# Benin, Burkina Faso, Cape Verde, Core d'Tvoize, The Gambia, Ghana, Guinea,
Guinea-Bissaw, Liberia, Mali, Miger, Migeda, Senegal, Sierra Leone, and Togo.

* Angola, Botswana, Lesotho, Malawi, Meozambiqoe, Swazdand, Tanzania, Zambia, and
Fimbabwre

" 1 ackdition to the founding members of SADICC the following countries have joined
SADC: Democratic Republic of Congo, Mawriting, Namibia, Seychelles, and South Afrca.

* Treaty Establishing the Common Maket for Eastern and Southern Afnca, 5 Ne-
vember 1993, reprnted ine [LM, vol. 33, 1994, 1067 {entered into force 8 Diecember
1994), Member Sttes: Angola, Burundi, Comoros, Democrane Repubbe of Congo,
Djibouti, Egypt, Etrea, Ethiopia, Kerys, Madagascar, Malvwi, Mauritios, Namdbia,
Fwanda, Seychelles, Sudan, Swanland, Uganda, Zambia, and Zimbalrwe,

? Established 1996, Member States: Dibouti, Edtrea, Ethiopia, Keoya, Somalia,
Sudan, and Uganda.

¥ Espablished 1983, Member States: A , Burundi, Cameroon, Central African Re-
public, Chad, Congo, Democratic Re ic of Congo, Equatoral Guinea, Gabon,
Bwands, and Sio Tomé and Prndipe.

" Established 1989, Member States: Algeda, Libys, Mausitands, Motocco, and Tunisia.

* Tyeaty Establishing the Aftican Economic Community, 3 June 1991, reprinted inc
[LM, wol 30, 1991, 1241 (hereinafter: ABC Treary) As of December 2003, the AEC
Treaty had been ratified by 47 States. Djibouti, Edtrea, Gabon, Madagascar, Somalia, and
Soraziland have not yet atified the AEC Treaty.
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According to its founding treary, the AEC was established o pursue four abjec-
ures firsr, 1o promote coonoMmic, social and cultural development and the inte-
gration of African cconomies; second, 1o establish, on 2 continental scale, a frame-
work for the development, mobilizadon, and wikzaticn of the human and marerial
resources of Africa in order to achieve self-reliant development; thind, to promote
cooperation in all ficlds of human endeavor in order 10 raise the standard of living
of African peoples, and to maintain and enhance its economic stability; fourth, to
eoordinate and harmonize policies among existing and future RECs in arder to
foster the gradual estblishment of the Commuaniry.™

“The AEC Treary envisaged the establishment of the AEC a5 an integral part of
the OALY The AEC Treaty provisions that deal with specific organs, procedures,
relationghips and modalities of operation consequently borrowed heavily from the
OAU Charter and the DAU's mode of upmti.m“ Furthermore, the AEC shared
with the OAU its key bodies such as the Assembly of the Heads of Sate and
Govemnment, the Counal of Mindsters and the Economic and Social Commission,
which had parallel sessions.”

Acecoeding to the AEC Treaty, the establishment of the AEC was to be achieved
grachually in six stages of varable durstion over a teansitional period not exceeding
34 years.® At each of these six stages, there were specific activities thar were to be
implemented. The AEC Treaty envisioned the establishment of the AEC through
the eventual amalgamation of the RECs. Thus, rather than viewing the regional
economic bodies a3 rivals in its economic integration endeavors, the AEC Treaty
viewed them 3z key partners and in fact a3 the building blocks of economic inte-
gration on the continent.™

¥ AEC Treaty, id, Art. 4 par. 1.

* The strategy that the AEC Treaty adopts 1o ackieve these objectives is ser out in the
tixteen patagraphs of AEC Teeaty, &, Art 4 para. 22

¥ AEC Teeaty, 4, para. 12 of the Preamble.

¥ Tegpew Semphor, The Treaty Establishing the Afrcan Economic Community: an Intro-
ductory Essay, ARYIL, wol 1, 1003, 183, 189,

YId

* AU Act (note 1), Ant. ﬁ-‘pin. 1. Since the transitonal pediod is calculated from the
date of the eatry into force of the AEC Treaty, it was envisiged that establishenent of the
AEC Treaty would be achieved by the year 2008 For a thotough amalysss of the
provisions of the AEC Treaty, sce Thompser, Economic ion in Afnica: A
milestont — The Abujp Treaty, Afocan Journal of Intematnonal and Comparative Law,
val 5, 1593, 741,

* AEC Treaty {(note 32), paca. 10 of the Preamble notes that “the efforts already made
in sub-pegronal and regional sectoral economic cooperation are encouraging and pustfy a
largee and fuller economic integration™ In practical terms, the AEC Treaty identifies four
points of intersections between the AEC and RECs. First, the AEC Treaty assigong several



[11. Transformation of the QAU

With the end of the Cold War in the early 1990s and the simultanecus fall of
apartheid and the onset of globalization, it became clear that the opportunity to re-
torm the QAU = by then heavly eriticized as an organization of rheroric rather
than impact = had presented uself. This oppormnity was seized by Muzmmar
Coladaffi of Libya.

Forty four African Heads of State and Government met at the fourth extraordi-
nary Summit of the OAU in Sirte, Libya in Seprember 1999 with the aim of dis-
cussing “ways and means of making the QAU effective 30 as to keep pace with
the political and cconomic developments taking place in the world™ After two
days of debate, the leaders concluded that the QAL “needs o be revitalized in
order 1o be able 1o play 2 more active role and continee to be relevant to the needs
of aur peoples and responsive to the demands of the prevailing circomstances. ™
The African leaders adopred the Sirte Declaration, which called for the establish-
ment of an African Union. ™ The drafiers of the founding instrument of the new
organization were given speafic instrucuons to perform their sk “taking into
account the Charter of the OAU and the Treaty Establishing the African Eco-
nomic Community."™

Twenty five OAU Heads of State and Government meeting in July 2000 in
Lomé, Togo, adopted the Constnadve Act of the African Union.™ By March 2001
all members of the OAU had sigmed the AU Act, and the fifth extnordinary
Summit of the QALF Assembly held on 2 March 2001 in Sirte, Libya, declared the

functions and respomsibilizes to RECs, in effect turmang them into opemtonal amms of the
C in the implementation of its programs an tegional level Second, the AEC Treaty
gr-.r::ltmm: to the AEC WMWJD mnrdmn;:d:nd hacmondze llﬂ'l: pnlﬁ::s n:E
COMTAEICS ¢ channcling of these 1o the AEC as
Empnwtmg the Ecmmdq m“:'lg RED\..I'Iu.rd,m:h pivotal role of RECs
in the creation of the AEC 15 undeclined by the assipnment of specific tagks to repional
communites at all abx stages of the process keading to establishment of the AEC, Lastly,
the AEC Treaty provides for representation of RECs in the AEC organs such as the Eco-
nomc and Socal Commission,
“ Decision on the Converang of an Extraordinary Sesion of the OAU Assembly of
Heads of State and Government in accordance with Art. 33 pars. 5 of its Bules of Proce-
dure, QAU Doc. AHG/Diee. 140 SO0V, para. 2

I Sirte Declinaton, QAU Doc EAHGDeel [I"r"} Rewl, repainted i AFRYTIL, wvol T,
19040, 411, parz. 6,

“1d, para Bkt L

I para. & bir. &

* Decivion on the Eamblishment of the Afpcan Union and the Pan-Afocan
Parliament, QAL Doc. AHG/Dee. 143 XXXV, pan. 3.
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establishment of the AUL® Albeit, in terms of the AU Act, the African Union enly
became a legal entity on 26 May 2001.%

The AU Act was set to replace the QAU Charter after 3 one-year transition pe-
riod.” Accordingly, the 37th OAL Summit held in Lusaks, Zambis, approved a
one year transition from the OALY 1w the AT starting in July 2001, On 9 July 2002
the African Heads of Suate and Government launched the AU in Dusban, South

Afrca,

Since its entry into foree in 2001, there have been three legally significant de-
velopments regarding the AU Act. In the fist place the ALl Assembly adopired the
Protocol to the Act on the Peace and Security Council (PSC) during its first ses-
sion held in Durban in July 2002." The PSC would replace the largely incflective
Mechanism for Conflict Prevention, Management and Resolution in Africa®
Sccondly, the First Exuaordinary Session of the AU Assembly meeting in Febru-
ary 2003 in Addis Ababa, Ethiopia adopted a series of amendments of diverse na-
ture to the Constitutive Aet.™ In the third place the Protoesl to the Constitutive

*Decition on the Aftican Union, OAU Doe. EAHG/Deec.1 (V), pasa. 1.

* AU Act {note 1), Arc. 28 stpolates that the Act will enter inte force 30 days afves
being ranfied by two-thards of the Member States of the OAU. On 26 Apail 2001 Nigeria
became the thirty-sixth OAU Membser State to deposit its instrement of mfication of the
Constitutrve Act of the African Union with the OAU Seczetary-Genenal Theeefore, the
African Union became a legal reality a month theeeafter, an 26 May 2001, when the Con-
stinative Act entered into force,

T AU Act (note 13, Am 33

* Decision on the Establishment of the Peace and Secusicy Council of the Afncan
Unicn, AU Dioe. ASS/ALN/Dec 4 (1), para. 4.

“ The Mechanisan remained in place untd the Protocol Relating to the Establishrent
of the Peace and Secunty Council of the Afican Untion, sdepted 10 July 2002, entered
into force on 26 December 2003, avardable at: hup:/ foww. aftics-union.ogg/ home /Wel-
come.htm (hersinafier PSC Protocod),

* Report of the First Extraordinary Session of the Assembly of the African Union,
3 February 2003, AU Dioc. EX/Assemnbly,/Rpt. (1) (hercinafier: Report of the First AU
i inary Session}, para 23 The marn amendments adopted in this session
mclude the addition of three new objectives simed ar entuning more effectve
pamticipation of women in decision-making, development and promotion of common
policies and encouraging participation of Aftican Disspors. There are also three novel
punu;hltdlmlmhught&fhudnnlnhﬁmmdnudﬂme:wkgi&mtr
order is under threat, restraint of Member States to snter into agreements which arc
incompathle with the prnciples of the Afncan Union as well as prohibiton of the use of
terntary of Member State to subvert other Stares. Other sipnificant smendments inclade
the elevation of Kiswahili as an official language of the Union and proscription of a
posaibility for 4 Member State to renounce s membership to the AU The remaining
amendments are mosty institutional in cature. Pasticulady worthy of menton beiag the
ﬂﬁhnftumuﬂmﬁghﬂmmhﬁq&uﬂm.m



Act Establishing the African Court of Justice was adopted at the Maputo Suenmit
in July 2003."

The tansformation from the QAU o the AU, necessary and perhaps even in-
evitable as it was, has been criticized on account of the apparent lack of transpas-
ency and consultation durng the process. Much has been made of the Iudi.ﬂg pole
played by Libya, with other Member States kagely following, but equally signifi-
cant 33 the fact that there was very lirde consultation at the natdoral level in the
states concerned. Accarding to Mabwa the process of conceprnlizing, debating
and elaborating the Construtve Act did not live up to the promise of popular
participation that some political leaders in Africa have been advocating

C. Salient Features of the African Union

L. The Evolutionary Namure of the Constimtive Act

Maldf and .I'i-fq:gl'f-i-'ﬂw observe that the AL is the “colmination of the QAL
piecemeal process of political cooperaton and economic integration™ over the
years since the inoducton of the OAUL" To demonstrate the evolutionary namure
of the Constitutive Act, we will consider major developments in each of the
OALYs four decades of existence and trace its reflection in the Constitutive Act.

Oine vear after its formation, the OAU faced the challenge of emetging border
conflicts and tensions ansing from the colonial legacy, in particular the arbitrary
mapping of Affican colonial states” borders. Durng the scramble for Africa, at the
Berlin Conference in 1885, the Buropean colondal powers divided the continent
amongst them in 2 manner that was largely insensitive to the ethnic and nanonalis-
tic distribution of territories. The question that arose with the independence of
African states was whether the eggs in this omelet could now be unscrambled. The
QAL Assembly meeting in Cairo in 1964 adopted a resolution assertung the in-
tangibility of colonial borders and asserting the principle of s possidesir,™ The
Cairo resclution is now reflected in Article 4 Lit. b of the AU Act which identifies
“respect of borders existing on achievement of independence™ 25 one of the AU’

operatng principles.

Protocal on the Amendments was opened for sigoature during the Second Ordinary
Session of the Assembly in Mapuro, in July 20063

* Protocol to the Constinutive Act Establishing the Afdcan Court of Justice, AU Dioc.
Assembly SAL/Dec 25 (I1), para. 2 (hereinafter: AC] Protocol).

% Matwea {note 3, 36-37.

® Gino J. MNaldi{ Esnstamiinar D Magkwerar, The Afdcan Union — A New Dawn for Alri-
car, International and Comparative Law Chuartedy, vol. 51, 2002, 415

¥ OAU Doe. AHG/Res 6 (T).
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In the 19705, many African governments cartied out massive violations of the
rights of their citizens with impunity, and used the principle of non-intervention
recognized in the QAU Charter as a shield from criticism by their peers and the
arganization, rendering the OALU impotent in the face of wadespread viclations of
the very values fought for during the anti-colonial struggles, this time by inde-
pendence leaders. This triggered the reconsideration of the principle of non-mter-
vendon in the internal affairs of states. The 1979 OAL Sumandt was faced with the
unpleasant reality that it was not the OAL which had brought an end to the
murderous regirme of Jdf Amum, but an ntervention by Tanzania in Uganda in vio-
lation of the QAU Charter. The Assembly instructed the OAU Secretary-General
to organize 3 meeting of experts to prepare a preliminary draft of a regional ha-
man rights instrument.” The drafting process culminated in the adoption of the
African Charter on Human and Peoples” Riglhts on 17 June 1981, The Afrcan
Charter could be seen as an antecedent for the prominent featuring of human
rights in the objectives and principles of the ALL

Maduwa points out that the last two decades of the 20th century have witnessed
a worldwide revival of interest in regionalism.™ In Africa this reawakening of in-
terest in regionalism has led to the strengthening of the existent RECs and estab-
lishment of new ones, and alse the African Economic Commurity. As a reflection
of the relevance of this development for the OALNs svalution, the Constitative
Act identifies ncceleration of “political and socio-economie integration of the con-
tinent™ a5 one of the objectives of the ALY

One of the major developments in the OAL in the 1990s, sipnifying a change
of tide, was the erystallizacion of the principle of condemnation and rejection of
unconstitutional changes of governments in the ﬁfﬁm’?-olitil:ll and legal context.
This principle, now recognized in the Constinutive Act,™ codifies successive reso-
lutions by the QAU Assenbly made in 199%™ and 2000.% The development of the
African continental body ceacly reflects a gradual watering down of the orginal
rigid concept of state sovereignty, at least in the area of human nghts.

* Decision on Human and Peoples” Rights in Afdea, OAU Doc. AHG /Trec. 1153 (XVT)
Rev.1, paa 2 kit b, reprinted in: oy Florer (ed’), Human Rights Law in Africa 1999,
2002, 127,

* Mabara (note 3), 14,

AU Aet (note 1), Are. 3 Br. e

I, A 4l p.

" OAU Doc. AHG/Dec.141 (XXXV).

* Dieclarztion on the Framesadk for an OAD Responte to Uncanstitutional Changes
of Govemnment, OAU Doc. AHG/ Thee.5 (XCXVT), See alsn Decition on [nconatituton.
al Changes of Government in Afrca = CAMS2166 (LXNTD, OAL Doc AHG/ Dec 150
OV,



11. A Fusion of the OAU and che AEC

The AU is the successor of the QAU as well as the AEC. The AEC was estab-
lished as an integral part of the OAL and as from May 1994, the OAU and the
ABC were coexisting like Siamese twans. The duality of the pan-African organizs-
tion found expression in the fact that 1t was officially referred to as the QAU AEC,
As mendoned, the AEC Treaty provisions that deal with specific orgars, proce-
dures, relationships and modaliues of operation borrowed heavily from the QAU
Chaster and the OAU's medns gperanei The AEC shared with the OAU key organs
such as the Assembly of the Heads of State and Government and the Counel of
Minssters, and the two held parallel sessions annually. Tt could be aggued that
polivcal and economic aspects of regional cooperation on the African eontinent,
which in the past had, at least formally, been pursued separately through the QAU
and the AEC respectively, converge in the African Union.™

L. National Sovereignty and the AU

Even though the model of the European Union (EU) has been infloental in
shaping it, the AL is neither the African equivalent of the FU nor a United States
of Africa.™ The AU does not inwolve a significant devolution of natioral authority
ta the continental body, as is the case with the EUL Rather like ite predecessor, the
AL remains 2 “medium for strong cooperation and integrative mechanism of inde-
pendent African States.”™ The decisions of the African Court of [ustice (AC]) will
obviously be binding, but :ts jurisdicton 15 lirited.

Experience has shown that many African states are wary of ceding national sov-
ereignty. Unbke the EU, which has powers to issue legally binding directives, the
AL does not exjoy similar powers. This situation is unbkely to change without 1
major fevision of the provisions of the Constimtive Act, The exception, as out-
hined abeve, 18 the ares of human Aghts, where increasingly cominental supervision
ts accepted. This will culminate in legally binding dedisions of the African Court
ont Human and Peoples® Rights.

“ QAL bad ar economic mandate bus it was neglected, see Afwd Chavda, The Organi-
zation of Afrcan Unity: Ao Appraisal, Zambia Law Jounal, vol. 21-24, 198992, 1, 25.

“ As Makwa points out “advocates of 3 United States of Africa will book in vain in the
provisgions of the Constnsive Act for illumination of an integrated federal or confederal
politieal ensty 1o which the Member States have ceded cemin soversign powess of com-
perencies,” Makbme (o ), 34,

* Nowmgarna | Udsmibans, A Harmory ot Cacophony? The Music of Integration in the
Afrean Union Teeaty and the New Partnenship for Afdea’s Development, Indisna Iatet-
natianal and Comparative Law Feview, vol. 13, 2003, 185, 213,
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IV, The Objectives of the African Union

The fact that the eatablishment of the AU was partially informed by the desire
1o amalgamate the OAL and the AEC is demonsteated by the reflection of objec-
tives of the DAL and the AEC in six of the 14 objectives of the ALUL™

Besides restating the OAL's and AEC's chjectives, the Constitutive Act pre-
seribes new objectives for the continental bady. These include promoting pesce,
security, and stabibity on the continent; promoting democratic principles and instin-
uons, popular participation, and good governance; and promoting and proteeting
human and peoples’ nghta in accordance wath the Afncan Charter on Human and
Peoples’ Rights and other relevant human fghts instrumenis.™

Orther novel objectives are: establishing the necessary conditians which will en-
able the continent to play its tightful role in the global economy and in international
negotiations; accelerating the political and socio-economic integration of the con-
tinent; promoting and defending African common positions on issues of interest
to the continent and its peoples; advancing the development of the continent by
promoting reseacch in all felds, in particular in seience and technology; and,
working with relevant international partoers in the eradication of preventable dis-
eases and the promotion of good health on the continent.™

¥. Ocpans of the AL

1. Introcdurtion

Article 5 para. 1 of the Constitutive Act enumerates the organs of the Union.”
Thc?r are the Assembly of the Union, the Executive Council, the Pan-African
Pariament, the Court of Justice, the Commission, the Permanent Representatives

“The AU Constitative Act reflects three QAU objectives, These are achieving African
uanity; defending sovereignty, terntonial integrity, and independence of Aftcan states; and
promotog international cooperation having due regard 1o the Chaner of the United Natons
and the Universal Declaration of Hurman Rights. Three of the AU objectives are similar
t the ABC objectives and in fact constinue 1 cestaternent of the AEC objectives in the
AU Congttutive Act. These are promoting sustainable development at the economic, social
and cultural levels as well as the integration of African iey; promoting cooperstion
inall felds of buman sctivity 1o rase the lving standards of African peoples; and, eoordin-
tng and haemonizing the policies berween the existing and furuse regional economie
commuzties for the gradual amainmenr of the objectives of the Union.

* AU Act (note 1), Act. 3.

14

"Fncnd:uﬂrddiutminnufd:nrymnﬁhtﬁumﬂmwm . Uldimband, The Eo-
stitwtional Seructure of the African Union: A Legal Analysis, Elﬁ.ﬁll{il Westermn Interna-
tonal Law Journal, vol. 33, 2003, 69.



Committee, the Specialized Technical Committees, the Economie, Social and Cul-
tural Couneil, and the Financial Insttutions.™ The OALPs Commission of Media-
tion, Conciliation and Arbitration is left cut in the African Union.” The Assembily
can decide to establish other organs in accordance with Article 5 para. 2 of the
Consuwtive Act. The Assembly thus adopted the Protocol Relating to the Fstab-
lishment of the Peace and Security Council of the African Union at its Summit in
Durban in July 2002,

In terms of modalites in bringing the various institutions inte operation, the
AL Assembly determines the functions, powers, composition and organization of
the Commission of the Union, the Permanent Representatives Committee and the
Economic, Social and Culwral Council, by way of resolutions. Protocols establish-
ing the Pan-African Padiament and the Court of Justice have been adopied, and
has in the case of the Pan-African Padiament received the required number of rati-
fications to enter into force. Protocels establishing the financial instimtions, the
African Central Bank, the African Monetary Fund, and the African Investment
Bank, have not yet been adopred,

2. The Asiembly

The Assembly of the Union is composed of the Heads of State and Govem-
ment of the Member States of the AU and meets at least once a year.™ As the su-
preme organ of the Union, the Assembly determines the common policies of the
Union; monitoss their implementation; establishes the organs of the Union; and re-
ceives, considers, and takes decisions on reports and recommendations of other
organs of the Union. Both the AEC Treaty and the OAU Charter provided For the
Assembly of the Heads of State and Government.™

One of the most important functions of the AU Assembly is to determine the
common policies of the AUL™ These policies will concretize the objectives of the
Union, and may relate for example to accelerated political and socio-econemic in-
tegration, and the promotion of sustunable development and of good governance.

* The Assembly of the Union, the Executive Council, the Commission, and the
Speciabized Technical Commitiees are equivalent to the Assembly of the Heads of State
and Government, the Council of Ministess, General Secretariat, and Specialized
Commissions in the QAL instinstional structure,

* Equivalents of the Pan-Aftican Parliameat, the Court of Justice, the Economic
Social and Cultural Council and the financial instimtions wete provided for in the AEC
Trgaty.

™ AU Act (note 1), Are. §

" OAU Charter {note 2), Art. §; AEC Treaty (note 32), Art. 7.

AU Act (note 1), Are. 9 para 15t a
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X The Exceciive Counci! and the Permawent Represeniativer Commiitet

The Executive Council comprises Ministers of Foreign Affairs of Member
States of the AL} and meets at least twice a year for ordinary sessions.”™ The Exec-
utive Council has bao main funetons The first is to coordinate and take decisions
on policies in arcas of common interest to Member States including, among other
things, [oreign trade; energy, industry and mineral resources; education, culture,
health and human resource developments; and social security.” The second is to
consider issues referred to it and monitor the implementation of policies formu-
lated by the Assembly.™ A similar organ, albeit in a different name, the Council of
Ministers, was provided for in the QAL Charter and the Abuja Trearty.

The Permanent Representatives Commuttee 1s composed of the permanient re-
presentatives (ambassadors) of the Member States to the AUL It is mandated to
prepare the work of the Executive Couneil. ™

i, The Pan-African Parifament

The establishment of a Pan-African Pariament (PAP) was provided for in the
Protocol o the AEC Treaty celating to the Pan-African Parliament (PAT Protocol)
which was adopted on 2 March 2001.7 The PAP is aimed at ensuring the full
participation of the Afnican people in development and economec integration of
the continent.™ The drafing of the Protocol to the AEC Treaty establishing the
PAP was in the advanced stages when the AL Constitutive Aer was adopted in
2000. On 14 Movember 2003, Senegal became the 24th member of the AEC to
raufy the protocol. The required ratfication by a sunple majponty of ARC members
was then met and the protocol will enter into force on 14 December 2003, It has
not yet been decided where the PAP will be located. Only South Afnca and Libya
have offered to host the instiation.™

™I, At 10,

ML, Are 13 para. 1.

™ Id, Art. 13 para. 2.

™14, An. 21

™ Protocol to the Treary Esublishing the Aftican Economic Communiry Relating o

the Pan-African Pacliament, 2 March 2001, svallable av: hope/ Serwew afdca-union.ong/
home,Welcome him (heeinafter: PAP Protocol).

™I, An 1T
™ As Cilliers has pointed aut thete is lirtle chance that Lilbya, 2 country that has no na-

tonal pardizment, would be offered o host the PAP, fakbie Cilfiers, From Durban to Ma-
puto = A Beview of 2003 Sommit of the Afocan Union, 155 Paper 76, Augnse 2003, 8



5. The African Canrt of Justics

The Court of Justice of the ALl is provided for under Article 18 of the Act. The
Court will be setzed with matters of interpretation arising from the application or
'rmplmamuﬁm of the Act. While the DAL did not have an equivalent institution,
a simitlar institution had been provided for in the AEC Treaty. In July 2003 the AL
Summit in Maputo adopted the Protocol on the Court of Justice of the Afncan
Union (AC] Protocol).* The Protocol establishes the Court of Justice as the princi-
pal judicial organ of the AULY It should also be noted that most RECs have estab-
lished courts 1o decide disputes under their respective treaties.

&, The Comminnion

The Commission of the Union, which serves as its secretariat, is composed of
the Chairperson, his or her deputy and eight commissioners assisted by the neces-
sary staff.™ This organ is equivalent to the General Secretaciat in the QAU Charter
and AEC Treary.

There are ten directorates, each headed by a commissioner; peace and secuniy;
political affairs; infrastrucrure and energy; social affairs; human resources, science
and technology; trade and dustey; roral economy and apriculture; economic af-
fairs; women, pender and development; and programming, budgeting, finance and
aceounting,

In addition to these directorates and the bureau of the chairperson, the Com-
mussion has a Department for Afro-Anab cooperation, The Commission is also the
coordinating body of the Conference on Secunty, Stabdity, Development and
Cooperation in Afnica (CS5DCA). The Seceetanat of the NEPAD, currently based
in South Africa, is envisaged 1o be integrated into the Comumission in the future.®

7. Svecialived Technical Convmitiess

Seven Specialized Technical Committees are to be established, dealing with imer
alfg such diverse izsues as rural sconomy and agricultural matters; trade, customs
and immigration matters; and, health, labor and social affairs.®' The Specialized
Technical Committees shall be composed of ministers or senior officials responsi-

* AC] Protocol {note 51).

8 Jd, Ar. 2 para. 2

¥ AU Act (nore 1), At 20.

* For a diseussion on NEPAD see fufra, Section DUIIL
® AU Act (note 1), Art. 14,
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ble for the sectors falling within their respective arens of competence. The Com-
mittees are tasked to carry out five major functions inchiding the preparation, har-
monization ind supervision of projects and programs of the Unton, and follow-up
and evaluation of the implementation of the decisions aken by the orpans of the

Union.*

& Exonoric, Socal and Calivrad Comnerl

The Constitutive Act provides for the Economic, Social and Cultural Council
(ECOSOCC), an advisory body composed of different social and professional
groups of Member States.” The ECOSOCC will be established ance its Stanares
have been adopted by the Assembly. Draft Statutes were presented at the Maputo
Summat in July 2003. [t was then decided to widen the consultations on the Dralt
Statutes within civil society. The Statutes are expected to be adopted by the As-
sembly in July 2004. Aecarding to Article 4 of the Diraft Statutes, ECOSOOCC will
consist of 150 civil society organizations, two from each AU Member, 24 regional
transnational organizations and 20 organizations representing the African diaspora,

9. Fimancial Fastituiions

The estblishment of the Union's financial institutions, namely the African Cen-
tral Bank, the African Monetary Fund, and the African Investment Bank, is envis-
aged by the Constiutive Act”’ The compaosition, powers, organization, and rules
of each of the above instintions will be defined in protocols relating thereto which
will be adopted in funre.

10. The Prace and Security Cownail

The Peace and Security Counal 1s the body wath the prmary mandate for con-
fict prevention, management and resolution. The PSC will be established once its
protocal enters into force. On 26 Decernber 2003 Nigeria became the 27th Mem-
ber State of the AU to depaosit the instrument of ratification. The simple majoriry
of ratifications has thus been fulfilled and the Protocol entered into foree on the
same day in accordance with Article 25 para. 5 of the PSC Protocol. The Protocol

* The OAU Charter did not pravide for Specialized Commirtees. However, the AEC
Treaty (aote 32), Art. 25 poovided for the same.

* AU Act {oote 1), Art. 22; the OAU Charter (note 2} did not provide for such a body,
but the AEC Treaty (note 32), Art. 15 provided for an squivalent organ named the Eco-
andnic and Social Commission

AU Act {note 1), Art. 19,



will supercede resolutions and decisions of the OALU relating 1o the Mechansam
for Conflict Prevention, Management and Resolution in Afnica. The PSC will have
15 Member States.™

. New Features

L Towards a People-centered QOrganization

In spite of the non-partcipatory namure of its ovwn orgins, the new organizaton
seeks 1o be more people-centered than its predecessors, The AU has the objective
of promoting popular partoipation and operates on the basis of the principle of
partcipation of the African peoples in the activipies of the Union. The Pan-African
Pardiament and the Economue, Social and Cultural Counell (ECOSOCC) will be
establizshed as the insumtonal framework of the people-centered provisions in the
AU Act.®

Presadeat Thabe Mbskr of South Afnca, one of the main architects of the ALl
has emphasized the imporance of the esablishment of the ECOS0OCC:

We shouhd be concemmed that we have oot made sufficient progress with cegard 1o the
formatien of the Economoc, Social and Cultural Councd (ECOSOCCK [ think we
would a8 agree thar dhis siruagion is undesitable, because in the varous Union mectings
held dunng the past vear, concern abour alienating the people in the estabishment of
the Union has been expressed. We muost det to live up to oUr eommitrient t0 Snsure
the wrgent involvemnent of cvil society srganizations and professional bodies in the
processes of the Umon, Accordingly, it is necessary io finakize the proposals for the
bunching of ECOSOCC™

The ECOSOCC will be an advisory ongan compaosed of different social and pro-
fessional groups of the Member States of the Union.” An essential facter of a avil
society grouping like this must be that it is represcntative. It is therefore essential

® PSC Protocol (note 4%, Art. 5.

¥ See AL Act [note 1), Aste. 17 and 22; ar the Lusaka OAU Sumnit in 2001, the OAU
Assembly emphasized the nportance of involving Afdcan NGOs, socio-coonomst ofga-.
nizations, professinml associations and cvil society in general in Afrca's integraton peo-
cess a3 well as in the formulation and implementaton of programa of the Afincan Union.
See Diecision an the Implementation of the Sitre Summir Deasion on the Afrcsn Unioa,
OAL Doc AHG/ Diec. 1 (KT para. 7. Sumilarhy at the Mapurs AL Sl m&.l'!ll.u
Assembly underscored the importance of setting up the PAP to “[.. ] ensure the effective
arsd full participation of Aftcan peoples in the development and integration of the Coat-
neat,” see ALT Do, Assernbly AL/ Dee 17 [IT), para. 2

™ Owpening Statement by HE. President Thabe Mbeki, cutgoing chairperson of the
Aftcan Usion at the 2nd ordinary session of the Assembly of Heads of Stte and
Cevernment, 10 July 2003, Mapute, Mozambique.

" AU Act (note 1), Ary 22
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that the selection procedure be transparent. Article 10 of the Draft Statutes deals
with the Selection Committee- This Committee will select the members of the
ECOS0CC, but the Draft Statutes are quict on the question of the membership of
the Selection Committee except that the members should be representatives of Af-
rican civil society from the five regions and the African disspora. The members of
the Selection Committee are likely to be appointed by the Assembly when it adopts
the Statutes, probably at the AU Sumevit in July 2004,

The Fan-Afnican Pariament is anether feanire in the process of making the
Union people centered. Each PAP Member State will be represented by five ap-
pointed members. The members will be elected by and among members of na-
vonal parbaments or other deliberative organs and must “reflect the diversity of
political opinions in each Maticnal Partkament or other deliberative organ,™ The
aim of the PAF i set to develop it to a dieccily clected legislauve organ but 1o ob-
tain this will cequire amendments 1o the Protocol establishing PAP,™ An amend-
ment to the protocol will enly enter into force after ratification by two-thirds of
the Member States of the AEC.™ The process to establish 2 direetly elested parlia-
ment with legislative powers will therefore be quite cumbersome. [t should how-
ever also be noted thar continent-wide elections will be costly. Even woday many
stales are struggling to fund ther own national dections, The main problem of the
indirect election of the PAT as itcurrently stands is that many national parliaments
themsebves do nnt have democmtic credendals,

Diespite the problems pointed out above, the provisions on the establishment of
the PAP and the ECOSOCC offer more hope of involvement of the African
people in the actvites of the Union than was the case in the OALL A political
space has been created for the involverent of African people and popular organi-
zations in the activities of the AU which did noc exist before,

IL. Gender Igsues Given Prominence

Gender equality is recognized as one of the principles of the AU™ One of the
new objectives of the Union intraduced by the amendmente to the Constitutive Act
is the commitment 1o “ensure the effective participation of women in decision-
making, particulary in the political, economie and socio-cultural aress”™

* PAF Protocol {note 77), Att. 4 para. 3,
T 1d, Act. 2 para, 3.

M Id, Art 24 para. 5.

AU Act {note 1), Art. 4 para. L

® 14, Art. 31t i, 35 amended through the Protocol on amendments 1o the Canstitutive
Act of the African Union (ot yer in foree). The cecent amendments 1o the Constiutive
Act bave also bead to the use of more gender sensitive language in the Acr. Thus for



Giving effect to its new commitment to ensure effective participation of women
in decision making, of the ten, members of the Commissicn of the AL, five are
women.” This compares quite favorably with other regiona! instiutions. In the
European Union for example only five of the 20 commissioners are women ™ It
12 hoped that this mamentum of seeking gender parity in decision-making will be
maintained in the other organs of the AL such as the AC) and PAP. Only one of
the five members of the PAP sppointed by the Member States is required to be a
woman.” [t remains to be seen for how long the highest decision making bady, the
Assembly of Heads of State and Government, will remsin an exclusively male
chub,

The adeption in Maputo of the Protocol to the African Charter on Human and
Peoples” Rights Relating to the Rights of Women in 2003 might also help to give
gender issues 4 more prominent role at the domestic level,

HI. Socio-cconomic Development Agenda Linked 1o
Regional [ntegration: NEPAD

The New Partaership for Africa’s Development (NEPAD) is a pan-African de-
velopment blueprint developed under the suspices of the QAU and now operar-
mg under the rubc of the AU. NEPAD has its own instintional framework
mcluding a secretasiat, which is linked vo the AU instivutional structure, The OAL
Assembly established the central institution in the NEPAD instirutional frame-
work, the Heads of State and Government Implementing Committes (HSIC), and
delegated to it the mandate to ensure a continuous follow-up on the NEPAD
mitiative, particularly the establishment of the relevant management institutions. At
the secretariat level, the AU Chairperson is an ex offida member of the HSIC and
the AU Commission participates in NEPAD's Steering Committee meetings.

The experience of the European Union demonstrates the importance of an
optimal supportive environment for a thriving regional economic integration pro-
gram. The Marshall plan helped to rebuild the European economies destroyed by

example the phrase “founding fathees in the Preamble to the Act has been seplaced by the
word ‘founders’ as explicit recognition of “the mole women bave pliyed and eontinve 1o
play in the developroent and pursuit of the common visson of a stong, cobesive and unit-
ed Africa,” of Repon of the First Extraordinary Session of the Executive Councll on the
Propoted Amendments 1o the Constitutive Act of the Afscan Union, AL Doc. Ex/EX.
CL/Rpe. (T} Rev.1, para. 34,

¥ Deecision on the Appeintment of AU Commissioners, AU Doc. Assembly/AU/
Deee. 26 (I1), para. 2

* The 20 Commissioners, available at hitpe/ /europaen int) comm / commissioners /in-
dex_enhim.

* PAP Protocol (note 77, Art 4



Wadd War 1] and thus provided the foundation for the future economic integra-
tion in Furope. NEPAD is Africa’s closest equivalent to the Marshall Plan. The
imyplementation of the NEPAD project could create optimal conditions for eco-
nomic cooperation and provide 1 foundation on which genuine and sustainable
African-wide economic integration can be achieved. However, as Millk points out,
“in States where governance is minimal or absent, aid is likely to distort the de-
livery of government and exacerbate the situstion eather than assist develop-

mﬂ"lt.“““

Regional economic integration will never be realized merely by drafiing treaties
purparting to instinitionalize this ideal. It will be achieved through putung in place
regional-based economic infrastructure and implementing policies that promorte
intra-regional trade and which harmonize ind rationalize regional integration ef-
forts. These are measures that are in NEPAD’s program of action. NEPAD in-
tends to use RECs as its implementing arms. Thus, the implementation of
NEPAD is likely 1o go a long way towards realizing Africa’s regional economic
mtegration.

IV. Focus on Human Rights

As mentioned sbove one of the objectives of the Aftican Union sccording 1o
the Constitutive Act is to “promote and protect homan and peoples” nights in ac-
cordance with the African Charter on Human and Peoples’ Rights and other rele-
vant human dghts instruments.”™ Human rights also plays a central role in
NEPAD." The increased focus on human rights 1s good but a5 has been pointed
out elsewhere, there are risks of overlap and a fght for limited resources.'™

Intermational human dghts standards have so far been poody implemented on
the continent. To what extent a relatively weak regional monitoring system is to
blame Ffor this is disputsble. The Commission on Human and Peoples” Rights has
started to acquire a more prominent profile, and engages well with civil society.
However, the limited number of decisions that has been adopted can not be said

" Greg Mill, Poventy 1o Prosperity: Globalisation, Good Governance and Afnican Re-
cmq,ﬂ!,ﬂ.%ﬁ:lmmﬁlamhyﬁmuﬂwimdﬂmm&
total aid flows under the Marcshall Plan 19481952 did not exceed 2.5 % of the GDP of
the recipient countries. By 1996 Afrcan countries, excluding Migeda and Seuth Africa,
received on average 123 % of GDP in aid, L

® AU Act (note 1), Art. 3 Lt b

™ For a discussion of the African Peer Review Mechanism, the monatoring system
under MEPAD, see fafra, Section E14.

" See sp, Erarig Baimw, Human Rights in WEPAD and its Implications for the
hmfﬁpnnﬂmuﬂighuﬂpm.ﬂd:m Human Rights Law Jowrnal (AHRL]), vol. 2, 2002,

|



to reflect the scual simation of human rights on the continent. It remains to be
seen to what extent the African Human Rights Court will reinforce the system.
The problems encountered in obtaining the 15 racficaons of the Protocel neces-
sary for the Court 1o be established are not encoumging,

The African Court of Justice will also have competency 1o deal with human
rights issues, but not as a result of an individual pettion. It should also be noted
that RECs can play an important role in human rights protection.™

One of the preconditions for an effective zegional human rghts system seems
ta be the existence of economic and other ties between the countries involved, to
ensure the possibility of effective peer pressure.® From this point of view, the
facus of the AU on econormic integration bolds cut prospects for a more effective
regaooal human rights system.,

The question is how the renewed focus on human eights at the continental level
will affect the enjoyment of human dghts for the people of Africa, many of whom
have for long been denied their most basic nghts.

E. Legal Issues Raised by the Formation of the AU

1. Implementation of Decsions

The Union has 4 aumber of measures st hand 1o ensure implementation of its
decisions. This is addressing one of the weaknesses of the OAU. However, it is
too early to evaluate how effective these measures are. Some of them are not even

npcﬂlinn.ﬂ FeL
1, Suspenson

According to Article 30 of the Constitative Act, a government that has come to
power through unconstitutional means shall not be allowed to participate in the
activities of the Union. The exact meaning of the term ‘unconstitutional means’ in
Article 30 sull needs to be clarfied. For exarmple, does gaining or retaining power
though a massively rigged election constitute an unconstitutional usurpation of
power? The African Court of Justice or even the African Human Rights Court
could have a role in defining these terms.

" See g this 1/ifioen (note 11} and Sink Frederick Mussmge, Economic Integration and
Hurman Rights in Africa: A Comment on Conceptual Linkages, AHRL, vol 3, 2003, B

M8 See Chrisef Hipnt, The African Regional Human Rights System: In Need of
Reform?, AHRL], vol. 1, 2001, 155
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2. Samctrens

The Constimtive Act in Article 23 para. 1 makes provision for sanctions against
Member Stares that default in their payments to the Union. Article 23 para. 2 prves
much broader powers to impose sanctions of a political or economic nature a-
gainat a Member State that fails to comply with the decisions and policies of the
Union.

3, The African Conrt of Justice

The AC] Protocol empowers the Cﬂun 1o issue binding judgments on a wide
range of issues,"™ provisional measures'” as well as advisory opinions."™ The AC)
Protocol makes it clear that while it doss not operate on the basis of precedent, its
decisions on the interpretation and application of the AU Act shall be hinding on
AL Member States and organs of the Unioe, "™

The AC] may be expected to deal mainly with contentious matters of a politeal
and cconomic natuse, [t goes without saying that disputes may ansc over any
aspect of the policies and their implementation. The ACT Protocel grants the
power to appear before it to states parry to the Protocol as well as the ALZ Assern-
bly, the AL Parlisment and other organs of the AU suhorized by the Assembly. "™

¥ AC) Protocel {pote 513, A, 19 pam. 1 gves the AC] posdicion in the followang
ruateers: (3] the interpretation and appleation of the AU Act; {b) r}umlerput:ucm.wpph
cation o1 validity of Union treaties and all whuiuq'hplmuummu adopred within the
framework of the Union; {c) any question of internanonal livw; (d) all acts, decisions,
latiors and direcuves of the argans of the Unson; (¢} all matters specifically pmﬂ:ﬁ
in any other apreements that States Parties may conclude smong themselves og with the
Union and which confer unsdiction on the Court; (f) the existence of any fact which, if
established, would constitute a breach of an obligion owed to a State of 1o the
Union; () the nature or extent of the reparaion to be made for the breach of an obliga-
Hom

" AC] Protacal [note 51), A, T2

I, At 44 Aceordiag o this provision, the Court "may give an sdvisory opinicn on
u?hgilquemﬂn:lhmlln[ﬁ:ﬂ&mﬂj,&:h“ﬂﬂtﬂmﬂuﬂm
the Peace and Secarity Cowndl, the ECOSOCC, any of the Financial Institutons, a Re-
gional Economic Community or such other organs of the Union as may be authomized by
the Assembly.”

¥ I, Art 38 para, 1.

'“'f.i...’-.'rt. !Epln_ 1 bi. s<b; The Comummsicn or a member of staff of the Comern-
sion sre competent 1o appear before the AC] in a dispote berween them within the limit
and wnder the conditions lasd dowrn in the Saff Rulss and Regulations of the Union. See
id, Art. 18 para. 1 hir. e



Third parties may be allowed to appear before it under conditions to be deter-
mined by the Assembly and with the consent of the State Pary concerned '

The decisions of the African Human Fights Court will 2lso be binding,

4, Prer Raview

Peer review has been described as “the systematic examination and assessment
of the performance of a State by other States, with the ultimare goal of helpmg the
reviewed State improve its policy making, adopt best peactices, and comply with
establizhed srandards and prin::i'p-'.n:s."'m One of the charcteristics of a peer review
system 18 that 1t s non-confrontional.

Peer review was developed by and is used most extensively by the OECD, but
it 15 also used by other mtemnational organizatons, Peer review is used to monitor
1 wnde range of different international obligations, such as development asd, ant-
corruption measures, and educational policy.””

The broadest approsch to peer review so far has been taken in the African Peer
Review Mechanism {APRM) established under the NEPAD, which will have the
mandate to examine democracy and polineal governance, economic governance
and management, corporate governance and sodo-economic development. The
first peer review under the APEM is expected to take place during 2004."

While the APRM has received much attention in Afoca and the rest of the
wotd, less attention has been piven to the monitoring systern under the Confer-
ence on Secunty, Stability, Development and Cooperation in Aftca ((550DCA M
The monitoring mechanism developed in the Memonandum of Understanding on
Security, Subility, Development and Cooperation in Africa have similarities with
the APRM. Irshould also be noted that the Memorardum of Understanding raises
many of the same iesues that are raised in the NEPAD declaration that form the
basit for the APRM. A number of meetings have been held to sort our the rela-
tionship between CSSDCA and NEPAD 1o aveid ovedap. While CS5DCA will
retain and develop its own system it has abio been decided to give CS3DCA

"I, At 18 para. 1 lie. d

"2 Fabrizie Pages, Peer Review: A Tool for Co-operation and Change — An Analysis of
an OECD Wodking Methed, OECD, September XX02

L1 Id

" Far an ewverview of the APRM see g, okt Cilliers, Peace and Secunty Through
Good Governance - A Guide to the NEPAD Afncan Peer Revew Mechanism, [55 Oc-
easiongl Faper 70, Apeil 2003,

B CESDCA was established by the QAL Surmonit in Lomcs i July 2000 Lt was esiab-
Lished at the initave of Nigesa drawing inspiration from the expenence of the Confer-
ence on Secunty and Coaperation in Earope (CSCE, now OSCE).



responsibilities under the APRM process in the sphere of politcal governance.
Otther regional institutions such as the African Commission on Human and Peo-
ples’ Rights will play a simalar cole in relation to the APRM within their field of
expertse. 'V

II. The Use of Force by the AU and the UM Charter

The AU Act 15 the first intermational treaty 1o recognize the right of an interna-
nonal organczation W intervene for humanitarian purposes (humanitatan inteeven-
ton)." Artice 4 lit. h of the Act provides that the AU shall operate in accordance
with the principle that the AU has the nght to intervene in a Member State purso-
ant 1o 1 decisson of the Assembly in respect of “'grave circumstances, namely war
crames, genocide and crimes against humanity.™"" The recent amendment (o
Articke 4 lit. b has extended the right of the Union to intervene in 1 Mernber State
0 inclede sinmations where there is 2 serious threat to legitimate order for the
purpose of restoring peace and stability in that Member State. Depending on how
it is interpreted and applied the right to intervene poses both a danger and oppor-
mnity to the furtherance of rule of law and human dignity in Africa."™ Whether

" Conference on Secusity, Subility, Development and Cooperation in Afcca
(CSSDCA), available at hitp:/ fwwror.africa-unior.org/Swucture_of_the Commission,
depCsscda him.

" g

" Wating on this aspect, M has commensed that “[...] in an e in which post-
indeperdence Africa has watnessed the hotrors of genocide and ethnue cleansing perpe-
trated oa its own sol an agairst her ewn kind, it would have been absolutely amiss for the
Consamsove Act to remain silent on the question of the aAght 10 intervene in respect of
such grave ciccurnstances as war crmes, gesocide and cimes against humanity,” Mabs
(note 3), 28-29.

"% AU Act (note 1), Are 4lie b,

' A static mterpretation of humanitarian intervention could result in application of
this right to intervene in the AU Act 1o entrench the regimes in power racher than
protecting human and peoples’ nights. On the other hand 2 people-centered interpretation
of humanytadian intervention can be advanced on two grounds. Fiest, the fact that the AU
can only intervene where dgitmae order is under threat suggests that the AU will not
mtervent whese an illgitimate order is under threat from populsr updsing. It follows that
the ALl should not prop up a regime in seeling to cling to power despite losing the man-
mufﬂumwﬁummm.m,mﬁmmmﬂwm
intervene in instances legitimate order is ander threat it i5 probable that the Unson
may be required to be proactive and not simply vait for the request of a government un-
dex thaeat or even to seck consent of that state before it intervenes. If this reading of the
mMervention provision is corect, there is a window of apportundty for the AL to act even
In instances where it it not in the interest of the regime in powes to have the AU inter-
vene a3 conspicuously demonsiated by absence of invitaton. See Esgrist Baimw/ Katbrn



this provision will translate into interventions aimed at protecting human rghts or
those aimed at retaining unpopular regimes in power, remains to be seen.

The recognition of the prindple of intervention by the AU in Member States re-
cogmized in the Constitutive Act raises the issue of the companibility of this princi-
ole with the UN Charter. The establishment of the Peace and Security Council and
indeed of the AL itself must be viewed in the context of Chapter VIII of the UM
Charter entitled ‘Regional Arrangements.” The need to assess the validity of the
PSC and the ALl under the UN Charter is determined by the cruaal need to ensure
that there 1 no conflict berween the Constiutive Act and the P3C Protocal and
the LN Charter.

All AU members, with the exception of the Sahrawt Arab Democratic Republic
{Western Sahara), are UN members. According o Aricle 103 of the UN Charter
obligattons of the UN members under the UN Charter prevail over obligatons
under any other international obligations in the event of a conflict berween two
sets of internagonal obligations. Artice 2 para. 4 of the UN Charter states that:

Al rnembers shall cefrain in their international eelatons from the threat or wse of force

sgunst the tepntoral integrty or polineal mdependence of any S, or in any other

mannet inconsstent with the Purposes of the United Natons.

Abars and Badenn conclude as follovws:

By ratifying the AU Act, Aftican States must be understood to have agreed that the AL
can intervene in ther affairs [..]. A consequent use of force by that Union o not

thereby derogate from the terntorial invegrity or poliseal independence of that State.™*
Oinvce it has entered into force the Peace and Security Coundl of the AU will have
broad powers as set outin Article 7 of the PSC Protocal. The PSC may undertake
peace-making and peace-building functions and deploy peace support s sions on
its com ininative. However, for mtervention in accordance with Article 4 kit h of
the AU Act the consent of the Assembly must be sought

111, The Constitutive Act and the AEC Treaty

In submerging the AEC, the AU takes over some of the institutions that had
been envisaged under the AEC T:vl.-:ll.‘j-'.1== The Constntve Act states that “the

Sturman, Amendment 1o the Aftican Unson’ Right to Intervene A Shift from Human Se-
eusity to Regime Secusity?, Afiican Security Review, vol. 12, 2003, 37, #4.

N Ademels Abars/ Mashood A. Baderin, Tororards Effective Collective Secunity and Hu-
mruan Rights Protection in Africa: An Assessment of the Constitugive Act of the New Afn-
can Union, Wethedands Intemational Law Rewew, vol, 45, 2002, 1, 19,

b Thus the AL Aet envisions the establishment of the P'I.I!I..I'ifﬂﬂﬂ Parkarnent, AL Act
{note 1), Are 17 and AEC Treaty (note 32, At 14; lh:i:nmquus:_me,ﬂu Act (note 13,
Art. 18 20d AEC Treaty (note 33), Arts, 15-20; the Specialired Technical Committees, AU
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provisions of this Act shall take precedence over and supersede any inconsistent
or contrary provisions of the [AEC] Treaty.™™ Thus the AEC Treaty would con-
tinue to operate in as much as its provisions are in conformity with the Constin-
tive Act. The continued operation of the AEC Treaty was reaffirmed during the
first ALT Assembly of the Heads of State and Government held in Darban in July
2002, Dunng this meeting the ALl Assembly requested the AU Member States to
“take the necessary steps to ratify the [AEC] Treaty and to accede to it as quickly
as possible, if they have not yet done so,”""™ Similarly, during the recent session
held in Maputo the Interim Chairperson of the AU Commission submirted a re-
port an the implementation of the AEC Treary."™

The succession provision idenufied above notwithatanding, there is a problem
in that the AEC and AU do not share the exact same membership. As of Decem-
ber 2003, the Constitutive Act had been ratified by 53 African stares while the
AEC Teeaty had been ratified by 47 states. The dispanty in status of ratification of
the tovo treaties could interfere with the smoath operation of the above succession
provision. However, this appears to be a short-term problem which will be re-
solved sometime in the future when both the AEC Treaty and the Constitutive Act
are mtified by all Afocan states.

While the Consttutive Act envisages the continued operation of the AEC
Treaty, the situation is different for the QAU Charter. The Constiutive Act states
explicitly that it replaces the DAL Charter. ' However, it is interesting to note that
while the AEC Treaty is sull operational, the body established under it {the AEC)
seems to have been submerged within the AL It should be recalled that since the
extablisthrment of the AEC in 1994, the QAU and the AEC have been existing side
by side, although the former overshadowed the latter. Unlike the OAU, which was
often referred to as the OALSAEC, highlighting its dual political and economic
instiuional dimensions, the AU & referred to simply as the AU wiathout any
reference whatsoever to the AEC. According to Pasksr and Rukare, “while the
instinution of the AEC has become defunct, the provisions of the AEC Treaty that
are modified by, or additional to, the Constimative Act remain legally binding."'™

Aer(note 1}, Ares. 14=16; and the Afncan Monetsry Fund, ALY Act (note 1), Art, 19 para.
b. The AEC Teeaty enm ihe formation of the Afocan Union and not A fe

Monetary Fund, of AEC Treaty {(note 32), Arts. 6 para, 2 liv. [ (i) and 44 para. 2 lit. g;
African Central Bank, AU Act (note 1), Art. 19 para. 1 and AEC Treaty (note 32), An. 6
para. 2 hit. £ (i); and the Economic Social and Coboaral Counctl, AU Act (note 1), Ant. 22,

AU Act (note 1), Art. 33 para. 2

AU Doe. AHG/AUSARC/Dec (1), para. 2
“® AU Doc, EX/CL/30 (111).

" AU Act (pote 1), A 33 parn 1.

¥ Corfame A, A Pocker Donald Fakare, The Mew African Union and its Constitutive
Act, Amencan Journsl of International Law, wol. 36, 2002, 365, 372



The need to accelerate the polideal and sodo-cconomic integration of the conti-
nent provided an impetus to the adoption of the Constitutive Act of the AU
Indeed, the QAU Extraoedinary Summit held in Sirte in September 1999, which

ded the ereation of the AL, called for the shortening of the implementa-
ton periods of the AEC Treaty and the speedy establishment of all institations
provided for in the AEC Treaty, such as the African Central Bank and the African
Monetary Union.'™ The adoption of the AU Constitutive Act deastically changed
the previous continental economic integration strategy, which hinged on a gradual-
ist six-stage process spanning 3 years. A rush towards continental economic
integration has replaced a gradualist approach,™

The new continental economic integration under the AU poses a risk to the on-
going regional integration efforts of the RECs on the continent for two reasons.
First, the AL purports to merge political and economic dimensions of interna-
tonal cooperation an the continent which in the past had been pursued separately
by the QAL and the AEC respectively. In doing this, there i3 a danger that eco-
nomic matters may be margnalized by political matters. Second, while the role of
regicnal communities had been cleardy defined under the AEC Treaty, their role is
much less clear under the AU [ramework. This risks putting in disarray RECs
which are in a process of consolidating their modest but significant gains in
achieving economic mtegration m their respecuve regions. Recogrnizing this
problem, the Comrmossion s developing a Deaft Protocol on Relations between the
AU and RECs,"™

F. The Futun:

I. The Problem of Proliferation

The African continent currently boasts a plethora of inter-governmental organi-
zations, Given the resource constraints that many countries on the continent face
and the dangers of diffused focus that this proliferation poses, there is a need to
consider how to address the problem of institational prolifecation as matter of

urgency.

B AU Act (note 1), Am. 3l ¢

7 Sirte Dieclaration {potx 41), para. 8 lit. 6

" This vicw is shared by Makow who points out that “[....) the decision to establish the
African Urion immediately was 2 deliberate attempt 10 circumvent the slow, incremental
process envisaged in A & of the Abuja Treaty, which was scheduled to cover a trans-
tienal period pot exceeding thirty-four years,” Maiou (note 3, 36.

" AU Doc. EX/CL/22 (IIT}.
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Though the AL budget is growing modestly {increasing from US-§ 35.6 mio. in
2003 to US-3 43 mio. for 2004), there is no question thart the African Union has
oo limited resources for a very wide mandare. It should also be noted that the ar-
rears amounted to almost US-§ 40 million in June 2003, though there is indication
that this problem is being addressed by the set up of a new syztem for member
contributions to the organization.™

The Constitutive Act creates many new institutions, some of them not yet
operational. The Pan-African Parliament and the Peace and Security Coundl have
received the required number of ratifications to be established. They will then
compete with already existing instuntions for the limited resources. The establish-
ment of the African Court of Justce probably lies in te more distant future.

Whether newly established institutions will win the fight for resources over al-
ready cstablished insttutions remains to be seen. In addidon many of the new
institutions request cooperation with existing instirutions that ace already overbur-
dened. The envisaged cooperation will in most cases be beneficial but it must
come with the allocation of enough resources, For example the African Commus-
sion on Human and Peoples” Rights, which suffers from serious resource con-
stramnts, & envisaged to play important roles in selation to & the Peace and Secu-
eity Council and the APRM, commitments that can tum out to be very demanding
on the already scarce resources if mken seriously.

I1. AU"s Continuing Role 25 2 Lawmaker: Contributing
o the Development of Intemational Law

As noted above, the OAU played an important role in developing regional
notms and standards. The AU is poised to contnue playing this role. " Some of
the treaties adopted under the auspices of the OAL have contdbuted to interna-
tional law by codifying an emerging or contested principle of international law.
This has occuered in the felds of human nghts,™ refugee law'"* and environmen-

I Finml:iqg of the Afcecan Unagn, avaslable ot huFf,fM.dqupv.“,l"dl}ﬂ.,l"n1M] .

" In addition I:‘rmlmhdﬂﬂmwithditur_tuﬁuliﬂnﬂ structure of the AL, theee
treaties were adopted at the AU Summit in Maputo in July 2003. These were the Protocol
to the African Charter on Human and Peoples” Rights on the Rights of Women in Africa,
the Convention on Preventing and Combating of Cormuption, and the revised version of
the African Convention on the Conservation of Mature and Matural Resources.

" The African Chaster on Human and Peoples’ Rights is the fisst treaty to codify the
oght to development. e a

_'* The key Aftican instrument in this ares is the OAL Convention Governing the Spe-
cific Aspects of Refugee Peoblems in Africa which was sdopted in 1969 and entered into
fosce in 1974. This Convention expands the definition of the teem cefugee beyond anyone



tal law."™ The most recent contribution to internavonal law has been in the feld
of humanitanian law in which Africa has been a pioneer in ¢odifying the nght to
intervene in the Constitative Act of the AU

111 AU as o Forum for D-:vﬂupu.ﬂ‘ 1 ammsa
Positions on Global Issuss

The AU will continue to be & premier forum for developing commeon Afiican
positions oh global issues. To strengthen its ability to play this role, the African
Union has, for example, applied for observer status in the WTO."" Recenily, the
ALl Assembly mandated “the Chairperson of the Assembly in consultation with
the Commission to set up a negouating team [...] to negotate on behalf of all
Member States the fundamental issues that are being negotiated in the WTO, "™

There is a commitment to seck alliance wiath Africans in the Diaspora. The Con-
stitutive Act provides that it will “invite and encourage the full participation of the
African Dhaspora, in the building of the Afrcan Union.™™ Exactly what this
means in practice remaing to be seen,

IV, AUl — A Weeking Template of “Ever
Closer Unioa™ of African States?

The AL has structures for harmonization and synchronization of sub-regional
economic integration on the continent with an eye for their eventual consolidation
it & a.mg,uhr continental organization. However, the strategy of the AU as an

‘ever closer union’ is characterized by wnbustutymdcmnp:hng Btrategies reminis-
cent of the debates of the 19605 between pradualism and mdicalism.

who flees bis country on sccount of “a well-founded fear of being pemsecuted” to inchude
anyone who is compelled 1o fee his country of residence owing 1o exeernal aggresdon,
occupation, forsign dommaton or events unn-u!hr disturbing pubbc order. See Madnad
F. Faelzonra, The 1969 QAU Convention Concerning the Specific Aspects of Refuges,
International Journal of Refuges Law, vol. 1, 1989, '55'.'!‘

'* The Bamako Convention (note 18) which was adopted in Januazy 1991 and eotered
into force m.l’l:r[:ul 1998, bana the dumping of harardous waste into any aces of the sea.
Foe further information see Fatrad Osperrpesy, The Bamako Convention on Hazardows
Waste: A Mew Step in the Development of Afcican International Envieoonsental Law,
AfFYIL, vol 1, 1993, 195,

" Declaration on the Fifth WTO Ministerial Coofierence, AU Doc. Assembly /ALY
T 4 I:TTIL pars 10.

", para. 11,
" Beport of the Second Extraordinary Scssion of the Executive Council, AU Doc.
EX/EX.CL/RPT. (I}, pans. 18,
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On the one hand, there is a view that the most pragmartic way of achieving con-
tinental unicn is through strengthening sub-regional economic groupings and at
some point in future consolidate them into 3 single entty. This view is reflected in
the AEC Treaty and n the commiment of the AL's socio-economic devdopment
program, NEPAD, 1 work through sub-regional economic groupings. The ratio-
nale for this view is that continental integration is not feasible given the comb-
nation of the huge continent; the underdeveloped transport and communication
infrastructure; the similarity of economic structure of many countoes which does
not favor intra-Africa irade,"™

On the other hand is the view that Africa needs to work rowards continental in-
tegration now and establish common continental institutions, This strategy finds
expression in the provistons of the AL Act calling for the establishment of conti-
nental economic institutions such as the African Monetary Union and the African
Central Bank and the efforts towards establishment of a common continental
defense policy.

With lack of clarity on what strategy Africa is pursuing at the moment, it will be
difficult to measure progress. The African leadership needs to eome out with a
clearer strategy of giving content and effect to the ideal of pan-African unity.

G. Conclusion

Loaking in retrospect at the history of the African Union three phases are dis-
cernible. The first phase took up the first thirty years of OAU existence whereby
OAU found its meaning and relevance as an anti-colonial and anti-sparcheid
continental forum. The changes in South Africa in the early 1990z ushered the
second phase whereby the OALU was trying to redefine iteelf in light of the con
temporaty challenges. This phase culminated in the establishment of the African
Union which signaled the commencement of the third phase whereby the AU has
1o deliver tangible results if it is 1o remain relevant to African people.

Ttis by demonsteation through sctions that itis up to its tasks to deliver tangible
results that the AL wall earn the respect and confidence of African peoples. Com-
menting on the key role as a political authority to be played by the PSC in peace
and securiry matters, Ramans Prog, the President of the Furopean Commission, ad-
vised the Heads of Sute and Government to take into account the experience in
the European Union that “authority comes from deeds. It is not the result of dec-
larations.”™" Despite the good intentions manifest in the Constirutive Act and

"® Some of these are ransed by Chamds to counteraet the con af Ulnrted
Srares of Afrca” see Ebmir:'nnle 61y 2, > o

" Address by the Peesident of the European Commission, Mr Remano Prad, at the Af-
oican Union Heads of Stare Meeting, Mapute, 11 July 2003,



ather documents of the Afrcan Union these will come to naught if they are not
gccompanied by effective implementation. The key question then is, will the
leadership in Africa marshal the necessary political will to live up to the commit-
ments they have undertaken under the Constmutive Act and other binding and
nod-binding instnuments adopred under its auspices and suspices of its predeces-
sor the OAL?P

The former Secretary-General of the QAU, Jdf Owmars, said that “the OAL will
be what members make it. [t can be a preat organization provided the views of it
members go beyond the narrow limits of their borders."' The same is toe of the
African Union. The Union can become a great organization if its members want
it to, But faest its leaders must stan to implement the pranciples they have agreed
on at home. The ulomate building blocks of any mtﬂguv:mmtnul organizaton
rernain the Member States. Only when sound economic snd governance policies
are followed in a critical aumber of the Member States can the intergovernmental
body be expected to do the same.

Y3 e'est Africa, 6 June 1988, 1009, quoted by Chands (note 51), 29.



