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Abstract

As globalisation intensifies, the environmental burden of economic
development is being shifted to poor countries. This development manifests in
waste trade involving the transboundary shipment of toxic waste from
developed to developing countries. This article evaluates the strategies with
which waste trade is being perpetuated to the detriment of sustainable
development and human rights values in Sub-Sahara Africa. It argues that
capitalism has influenced massive generation and commodification of waste,
especially in industrialised countries. It has also established that globalisation
has made the transboundary shipment of waste easy. Moreover, foreign
investments in the waste industry in developing countries appear to be a means
by developed countries to perpetuate waste shipment to developing countries,
which helps waste traders to avoid stringent regulations and high costs of waste
management in developed countries. Therefore, such investments in developing
countries should not always be viewed as a breakthrough in attracting foreign
investments. The findings made include that despite the existence of the Basel
and Bamako Conventions at global and regional levels, respectively, waste trade
has continued in different forms in Africa, where waste merchants exploit the
low-cost facilities, cheap labour and weak regulatory frameworks. The trend
includes the reckless dumping of hazardous industrial waste, electronic waste
as well as ostensible investment in “dirty industries” in some African countries.
It concludes by urging the states to individually establish robust mechanisms
that protect the environment and enforce environmental rights. These measures
will help complement the collective efforts they have made in multilateral and
regional agreements.
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Introduction

The economic globalisation witnessed over the years has led to growth in the volume of
international trade and investment by enabling a freer flow of goods, services, labour
and capital across transnational boundaries (Incekara and Savrul 2012, 24). These, in
turn, have led to increasing industrial growth, high volume of production and
consumption, and the attendant waste generation (Aja et al. 2016, 69-70).
Unfortunately, international trade agreements, oftentimes, focus on liberalising trade by
negotiating measures that eliminate barriers to trade and investment without setting up
adequate measures for environmental protection (Harris 2004, 2). Hence the trade
agreements are mostly silent on the control of the transboundary shipment of waste.

Waste traders take advantage of the under-priced facilities, cheap labour, weak
regulatory rules and poverty in low-income countries. This has made transboundary
waste trade flourish in the North-South route for decades (Clapp 2001). The trend has
developed from dumping hazardous industrial waste to dumping commodity waste in
the shores of developing countries under the guise of bringing recyclable waste or cheap
reusable goods. Similarly, some Sub-Saharan African countries have struck deals to
receive payments for toxic waste, or to allow investments in the recycling industry. Host
countries view this as a means of attracting scarce foreign investments required for
economic growth and development. However, from the perspective of industrialised
countries, waste exporters aim not only to ship away their environmental burden to
developing countries, but also to make economic gain. Exporting toxic waste to
developing countries is a cheaper alternative for developed countries than disposing of
it in their own territories (Clapp 2001; Sonak, Sonak and Giriyan 2008). The
exploitative waste trade is done with no regard for the detrimental economic, ecological
and human rights consequences it has on developing countries in the long-run (Knox
2010). Although there have been multilateral and regional treaties, the Basel
Convention! and the Bamako Convention,? respectively, whose principal objective is to
deal with transboundary hazardous waste shipment (Albers 2014, 133), the
effectiveness of these treaties to achieve their objectives is doubtful.

This article evaluates the factors responsible for illicit waste trade in Africa by
considering the role of capitalism in motivating the trade. It goes on to explore how
globalisation, under development, poverty and lack of strong institutional frameworks
enable the proliferation of the trade. Thereafter, it evaluates the relationship between
environmental protection, human rights and sustainable development, and discusses the
efforts being made to promote the integration of the concepts at the global, regional and

1  The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their
Disposal (the Basel Convention, in force from 5 May 1992).

2 The Bamako Convention on the Ban of the Import into Africa and the Control of Transboundary
Movement and of Hazardous Waste within Africa (Bamako Convention, in force from 22 April 1998).
The Basel and Bamako Conventions are respectively multilateral and regional agreements against
indiscriminate transboundary waste shipment. The challenges of these conventions to achieve their
objectives will be discussed later in this article.
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state levels, as well as the human rights implications of the illicit waste trade. The article
also reviews some forms of waste shipment from developed to developing countries,
specifically to Sub-Sahara Africa from the 1970s to the present. The review exposes the
ingenious means waste traffickers use to perpetrate waste shipment to Africa. It further
examines the efforts being made at global and regional levels to control toxic waste
shipment.

The remaining part of this article is divided into five sections that discuss issues, such
as, the motivations for increasing waste generation and transhipment of hazardous waste
from developed countries to Africa; the illicit toxic waste dumping in Africa and the
implications for human rights and sustainable development; the trajectory of hazardous
waste trade and Africa’s experience from the 1970s; the weaknesses of the global and
regional agreements in curbing illegal waste shipment; and the concluding remarks.

Motivations for Increasing Waste Generation and Transhipment of
Hazardous Waste from Developed Countries to Africa

Owing to growth in world population and industrialisation, waste generation is
unavoidable (Adeola 2011, 3). Waste generation in human society is inevitable, but
modern societies have been more concerned by the increasing rate of waste generation
and the possibility of effective waste management system (Guerrero, Maas and Hogland
2013). Massive waste generation and waste management crisis are worsened by the
spate of industrialisation that focuses on more production, not only for local, but also
for international demand. The increase in production influences the disproportionate
consumption pattern evident mostly in industrialised countries (Zimring and Rathje
2012). Unfortunately, economic growth and general welfare are often measured by the
rate of production and consumption with little regard for the ensuing negative
externalities, the costs of which are either neglected or poorly articulated (OEDC 2014).

The growth in waste generation is linked to the dramatic increase in commodity
production fuelled by capitalism, which is often employed to achieve imperialists’ ends
(Amin 2012, 161). Of course, capitalists invest capital for profits and seek to accumulate
more capital and money (Harvey 2003; O’Hanlon 2013). Economic globalisation also
influences the waste trade crisis. Trade in hazardous waste is encouraged by the
elimination of barriers to transboundary commercial activities, which propels
globalisation, particularly by allowing a freer movement of people, goods, services and
foreign direct investments. This unrestricted flow creates grounds for industrial
proliferation that results in massive waste generation. Trade in waste is also furthered
by the failure of multilateral trade agreements that are responsible for ease of
international trade, such as the General Agreement on Tariffs and Trade (GATT), to
proscribe waste trade in clear terms (Farina 2007, 201; Westervelt and Beckham 2015;
Ahmed 2020, 416). But what are the implications of these trends of capitalism and
globalisation? These developments reflect on the soaring competition, especially among
the industrialised countries pushing to gain as much market share as possible in the
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globalised business environment. The phenomenal industrial growth results in massive
commodity production as well as waste generation as emphasised by Farina:

This upsurge of global productivity fostered historical conditions favourable to dramatic
changes in the landscapes of waste production and disposal. Very much like the
landscapes of commodity production, the landscapes of commodity waste production
and disposal were shaped according to distinctly world capitalist criteria... (Farina 2007,
88).

Generally, waste management is challenging, owing to the inherent implications of the
various waste management techniques. For example, waste was primarily disposed of
through surface dumping and landfilling. However, unregulated waste dumps
contaminate the environment with toxic substances, which leads to the deterioration of
soil quality and vegetation destruction. The substances also expose people and animals
to a range of diseases. (Ali et al. 2014, 59). In the case of landfilling, landfills exude
highly inflammable gases that pose fire risks and emit greenhouse gases, such as
methane that is over 25 times more potent than the carbon dioxide emitted primarily
through combustion. Furthermore, these toxic gases contribute to the intensity of global
warming (Ferronato and Torretta 2019). Aside from the emission implication, landfills
often leak. They also pollute the air and contaminate surface and ground water through
leachates containing toxic chemicals (Leeden, Cerrillo and Miller 1975; Vrijheid 2000,
101; Saxena and Gupta 2009, 348). In some instances, landfills are expensive to clean
up (Vaughn 2011, 134). Incineration is equally emission intensive and attracts
formidable public opposition in industrialised countries (Vaughn 2011, 136). Besides,
most industrial waste substances are not combustible.

The recycling for reuse method also has its environmental implications. Waste recycling
is capital intensive, and the recoverable percentage of the total waste volume is most
times negligible, leaving a greater percentage as disposable waste. More so, some waste
components, such as asbestos are not recyclable (Dennis and Ruston 1990; Fuller et al.
2018, 82).

Countries tend to show more concern for environmental protection as their economies
grow and the general welfare of citizens improves. Accordingly, economic growth
engendered by the massive capital investment and property accumulation in wealthy
countries like the United States and members of the European Union (EU) influenced
the growing consciousness for environmental protection, thus:

It is economic growth that has allowed developed countries to make advances in the
eradication of mass poverty, ignorance, disease and as such to give high priority to
environmental consideration [...] A country that has not yet reached minimum
satisfactory levels in the supply of essentials is not in a position to divert considerable

3 Denison and Ruston (1990, 9) have argued that incineration is not “a waste disposal method” but rather
a waste reduction technology because, although it reduces the volume of waste, it also produces toxic
ashes that will then be disposed of as waste.
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resources to environmental protection (The head of the Brazilian delegate at the
Stockholm Conference, 1972, quoted in Ntambiweki 1991, 906; Janis 2016).

More so, public pressure against further waste dumping and landfill siting has been
dominant in developed countries like the US since the 1970s. This resentment has been
exemplified by the “Not-In-My-Backyard” phenomenon. Accordingly, local legislation
meant to address issues posed by improper waste disposal began to emerge in developed
countries during the same period. In the US, for instance, the Resource Conservation
and Recovery Act (RCRA) was enacted in October 1976 “to address the increasing
problems the nation faced from growing municipal and industrial waste.” The
provisions of the RCRA include controlling waste from cradle to grave, prohibiting
open dumping of waste and regulating landfills and other waste disposal facilities. The
stringent regulations in waste disposal mounted serious challenges such as dramatic cost
increases in waste management in industrialised countries, making the waste industry
less lucrative and unattractive® (Uva and Bloom 1989, 4; Farina 2007, 200).

Unfortunately, the legislation in industrialised countries mostly focused on the local
regulation of waste disposal and in a way, created a window for waste export,
particularly to developing countries where regulations were neither in existence nor
effectively enforced. Even where the local legislation attempted to regulate waste
shipment, the regulations were lax and waste traders violated them with impunity (Uva
and Bloom 1989, 4-5; Adebayo, Olumide and Oluwaseun 2017).

It is certain that the rationale behind waste shipment to developing countries was to
mitigate high local management costs. In addition, there were stringent
environmental regulatory mechanisms, which made the indiscriminate disposal of
waste difficult and expensive in industrialised countries (European Environmental
Agency 2009). Lisa Massara, as quoted by Farina, captured the situation of the
desperate search for a cheap alternative thus:

What will we do to dispose of solid and hazardous wastes without more disposal
facilities being sited and constructed? What will we do to cost-efficiently comply with
reams of expensive tightening government regulations? What will we do to stay in
business without liability insurance? ...What will we do? (Farina 2007, 200).

Capitalists would prefer shipping away toxic waste to developing countries at reduced
cost to maximise profit, which helps to actualise the overriding capitalists’ desire for
financial gain and more capital accumulation. Hence, waste merchants view waste

4  See US Environmental Protection Agency (EPA). “Summary of the Resource Conservation and
Recovery Act — The History of this Act.” Accessed March 19, 2019. https://www.epa.gov/laws-
regulations/summary-resource-conservation-and-recovery-act.

5 For example, Puckett (1997), noted that the cost to landfill a tonne of toxic waste rose from $15 in
1980 to $250 in 1989, and in the United Kingdom, there was a record of over 150 percent price increase
to landfill toxic waste between 1985 and 1991. Worse off was the dramatic increase in the cost of
incinerating hazardous waste which rose as high as $10,000 between 1980 and 1990.
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shipment to developing countries as a cheap means of waste disposal (Gilbert 2018). In
addition, poverty and underdevelopment make the offer to ship waste to various African
countries, on agreed sums, attractive (Barakat 2009). The poverty-induced vulnerability
that leads to the toxic waste victimisation of Africa and other developing regions of the
world was exposed by a leaked internal memo Lawrence Summers® wrote for the World
Bank in the 1990s. Summers advised the World Bank to support the relocation of “dirty
industries” and shipment of hazardous waste to poor countries, especially those in
Africa (Foster 1993; Ajibo 2016). According to Summers:

I think the economic logic behind dumping a load of toxic waste in the lowest wage
country is impeccable and we should face up to that... I have always thought that under-
polluted countries in Africa are vastly under-polluted; their air quality is probably vastly
inefficiently low compared to Los Angeles... (Quoted in Enwegbara 2001, 8).

Summers’ proposal was egregious. It was justified merely on economic principles,
maximising benefits at minimal cost, which, according to him, makes economic sense.
But when challenged on other fronts, it is flawed on moral grounds and embodies a
violation of human rights.

Poverty and underdevelopment in Africa are also responsible for poorly priced facilities
and services. These include cheap portions of land and labour. Also attributable to
underdevelopment is the dearth of robust waste control regulatory frameworks or weak
enforcement mechanisms where such regulatory frameworks barely exist (Clapp 1994a;
Koné 2014). Furthermore, developing countries hardly possess adequate skills and
proper equipment to identify and manage hazardous waste in an environmentally sound
manner. These factors create weaknesses that waste merchants exploit to dump waste
in Africa (Puckett 1997; Park 1998; Greenpeace 2010, 12; Zimring 2012, 954; Lipman
2002; Dagne 2010, 9, Anand 2016). Illicit waste shipment to developing countries has
also been referred to as “environmental racism”, “environmental injustice” and “toxic
colonialism” (Marbury 2005; Hull 2010; Ajibo 2016; Falzon and Batur 2018; World
Economic Forum 2020).

Waste trade requires huge amounts of money and assures traders of massive returns
(Farina 2007, 203). It often involves a collaboration of foreign firms, organised crime
syndicates and highly placed individuals or even government agencies. These
arrangements are always concealed (Willan 2009; Greenpeace 2010l; White 2015). The
problem with the North-South trend of toxic waste trade is that developing countries do
not possess the requisite facilities and expertise to manage such toxic waste in an
environmentally friendly manner, and the imported waste ends up exposing the
environment to toxic pollution (Anand 2016).

6 Lawrence Summers was at the time the chief economist of the World Bank.
6
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Illicit Waste Dumping in Africa: Implications for Human Rights and
Sustainable Development

To appreciate the impact of toxic waste dumping on human rights and sustainable
development, it is imperative to understand the concept of environmental rights.
Environmental pollution has a negative impact on human rights (Boyle 2012).
Accordingly, environmental protection in itself concerns human rights protection
(Brown 2016, 55). The concept of environmental (human) rights implies the reliance of
human existence on the environment. As a result, an environmental right is a “derivative
right” essential for the enjoyment of the substantive human rights. Hence, activities that
degrade the environment do not only violate economic rights by affecting the sources
of livelihood, but can also threaten human life and health (Leib 2011, 72). According to
the UN Special Rapporteur on human rights and the environment:

All human beings depend on the environment in which we live. A safe, clean healthy
and sustainable environment is integral to the full enjoyment of a wide range of human
rights, including the rights to life, health, food, water and sanitation. Without a healthy
environment, we are unable to fulfil our aspirations or even live at a level commensurate
with minimum standards of human dignity.”

The foremost international bill of rights, the Universal Declaration of Human Rights,
does not contain express reference to environmental rights. The two major reasons for
this are: environmental issues were not a major global concern at the time and the
concept of environmental rights was obscure when the bill was drafted. However, in
recent time, the international community has increasingly recognised environmental
rights. For example, the United Nations General Assembly first recognised the
relevance of a healthy environment to the enjoyment of the basic human rights in 1968,
where it expressed concern about the consequential effects of environmental
degradation on “the condition of man, his physical, mental and social well-being, his
dignity and his enjoyment of basic human rights.”® The link between environmental
protection and human rights was further made elaborate by the Stockholm Convention
of 1972, which specifically emphasised that the human environment is “essential [...]
to the enjoyment of basic human rights — even the right to life itself.”® In this respect,
Avrticle 12 (2) (b) of the International Covenant on Economic, Social and Cultural Rights

7  UN Office of the High Commissioner on Human Rights, “Special Rapporteur on Human Rights and
the Environment,” accessed 28 February 2019,
https://www.ohchr.org/en/Issues/environment/SRenvironment/Pages/SRenvironmentindex.aspx. See
also Johnson, South and Walters (2017).

8 See UNGA Res. 2398 (XXIII), “Problems of the Human Environment,” adopted 3 December 1968.

9 See Chapter I, para. 1 of the Report of the United Nations Conference on the Human Environment,
A/CONF.48/14/Rev.1 (Stockholm, 5-16 June 1972) (hereafter Stockholm Convention).

7
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(ICESCR), also emphasises that the realisation of the rights established in the Covenant
requires the improvement of all aspects of environmental hygiene.*

More recently, a series of consultations have been organised by the Independent Expert
with the support of the United Nations Environmental Programme (UNEP) and the
Office of the High Commissioner for Human Rights (OHCHR). In these consultations,
the Independent Experts are granted the mandate to examine and report on thematic
linkages between environmental protection and human rights, pursuant to Human
Rights Council’s Resolution 19/10 of 22 March 2012.1! The reports of the consultations
in their respective focus areas re-emphasised that a healthy environment is sine qua non
for the enjoyment of the substantive human rights and suggest measures to ensure the
effectiveness of environmental rights protection.

At the regional level, Article 24 of the African (Banjul) Charter? also recognises the
peoples’ right to a “satisfactory environment favourable to their development.” At the
state level, environmental constitutionalism has been growing globally (Boyd 2012, 59).
Many countries, including some in Africa, have equally incorporated environmental
rights into their constitutions.®* To this end, for instance, the South African

10 Over the years, the Human Rights Council of the UN has adopted several resolutions emphasising the
relationship between human rights and environmental protection. These include Resolution 16/11 of
24 March 2011 relating to human rights and the environment; Resolutions 7/23 of 28 March 2008,
10/4 of 25 March 2009 and 18/22 of 30 September 2011 relating to human rights and climate change;
Resolutions 9/1 of 24 September 2008 and that of 12/18 of 2 October 2009 on the adverse effects of
the movement and dumping of toxic and dangerous products and wastes on the enjoyment of human
rights; Resolution 18/11 of 29 September 2011 on the mandate of the Special Rapporteur on the
implications for human rights of the environmentally sound management and disposal of hazardous
substances and wastes; the UN Commission on Human Rights Resolutions 2003/71 of 25 April 2003
and 2005/60 of 20 April 2005 on human rights and Sustainable development.

11 Under this mandate, the UN Independent Expert on human rights has held a series of consultations on
the relationship between human rights and the environment. Accordingly, the Nairobi Consultation
(22-23 February 2013), espoused the procedural rights and duties relating to environmental protection,
such as “access to information, effective public participation, and access to justice.”; the Geneva
Consultation (21-22 June 2013), explored the linkages between environmental protection, substantive
human rights and extra-territorial obligation; the Panama Consultation (26—27 July 2013), focused on
the area of environmental protection and the human rights obligations as relates to groups in vulnerable
situations; the Copenhagen Consultation (24 October 2013), explored how best the international
institutions can achieve the integration of human rights with environmental protection; the
Johannesburg Consultation (23-24 January 2014), explains the need for environmental
constitutionalism to guarantee environmental rights.

12 African Charter on Human and Peoples’ Rights, adopted 27 June 1981, and came into force 21 October
1986.

13 According to Boyd (2013), at least 46 African countries, including Algeria, Angola, Benin, Burkina
Faso, Burundi, Cameroon, Cape Verde, Central African Republic, Chad, Comoros, Cote d’lvoire,
Congo (Brazzaville), Congo (Democratic Republic), Egypt, Equatorial Guinea, Eritrea, Ethiopia,
Gabon, Gambia, Ghana, Guinea, Kenya, Lesotho, Madagascar, Malawi, Mali, Mauritania, Morocco,
Mozambique, Namibia, Niger, Nigeria, Rwanda, Sao Tome and Principe, Senegal, Seychelles,
Somalia, South Africa, South Sudan, Sudan, Swaziland, Tanzania, Togo, Uganda, Zambia and
Zimbabwe, have incorporated environmental rights protection provisions in their various constitutions.

8
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Constitutional Court has emphasised the effects of environmental right
constitutionalism,** thus:

Our Constitution, by including environmental rights as fundamental justiciable human
rights, by necessary implication, requires that environmental considerations be accorded
appropriate recognition and respect in administrative processes in our country. Together
with the changes in the ideological climate must also come a change in our legal and
administrative approaches to environmental concerns.®

The constitution of a state is the supreme legal document from which every other law
draws its validity. Hence, environmental constitutionalism reflects the level of
importance a country attaches to environmental protection and provides a ground for
possible enactment of stronger environmental law. The incorporation of environmental
rights into the constitution can also compensate for the loopholes in the statutory
environmental legislation. It can also serve as a legal defence line for environmental
activists in their campaign against anti-environmental policies and activities.*

Likewise, environmental protection and sustainable development are intertwined
(Anton and Shelton 2011, 118; lonescu 2016). The concept of sustainable development
subsumes environmental protection, which is the basic target of the environmental
human right (Musa and Bappah 2014). Emphasising the nexus between human rights,
environmental protection and sustainable development, the Special Rapporteur on the
issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and
sustainable environment reports that:

... Virtually all of the suggested methods of implementing human rights norms relating
to the environment would also support achievement of the Sustainable Development
Goals [...] Implementation of the Sustainable Development Goals is highly important
to the promotion of human rights and environmental protection. Accordingly,

14 For example, under its Bill of Rights, Article 24 of the South African Constitution of 1996, provides
that, “everyone has the right: a) to an environment that is not harmful to their health or well-being; and
b) to have the environment protected, for the benefit of present and future generations, through
reasonable legislative and other measures that: i) prevent pollution and ecological degradation; ii)
promote conservation; and iii) secure ecologically sustainable development and use of natural
resources while promoting justifiable economic and social development.

15 See the case of The Director: Mineral Development, Gauteng Region and Sasol Mining (Pty) Ltd v
Save the Vaal Environment and Others 1999 2 SA 709 (SCA).

16 United Nations Environmental Programme. “Human Rights and the Environment: Regional
Consultation of the Relationship between Human Rights Obligations and Environmental Protection,
with focus on Constitutional Environmental Rights.” Convened by the United Nations Independent
Expert on human rights and the environment with the United Nations Environment Programme, the
Office of the High Commissioner for Human Rights, and the Legal Resources Centre of South Africa
(23-24 January 2014, Johannesburg, South Africa).

9
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integrating the Goals into national priorities provides an opportunity for States to
advance human rights related to the environment. ¥/

Correspondingly, the African Commission on Human and Peoples’ Rights, adjudicating
over the environmental pollution caused by the reckless disposal of oil waste in Ogoni,
a community in the Niger Delta region of Nigeria, emphasised that Article 24 of the
African Charter requires that the states should “take reasonable and other measures to
prevent pollution and ecological degradation, to promote conservation, and to secure an
ecologically sustainable development and use of natural resources” (Lenzerini 2008,
91). The commission categorically expressed that the violation of people’s rights to a
clean and healthy environment also means an infringement on their economic and social
rights necessary for development (Ataputtu 2007, 30-31).

According to the World Commission on Environment and Development (Brundtland
Commission), sustainable development entails development that “meets the needs and
aspirations of the present without compromising the ability of future generation to meet
their own needs.”® The Rio Declaration further illustrates that “in order to achieve
sustainable development, environmental protection shall constitute an integral part of
the development process and cannot be considered in isolation from it.”® The concept
of sustainable development has been broadly employed to promote every aspect of the
economic, ecological and social relationships that improve the general human well-
being (Anton and Shelton 2011, 87).

Human rights grant us the protection to expand and enjoy freedom, livelihood and life
itself in the natural environment, and the sustenance of these is the primary condition
for our social and economic development. Hence, our prospect to enjoy human rights
and development is jeopardised by any form of environmental abuse, especially in
developing countries that hardly possess adequate frameworks for redress,
compensation or remedy. The logic behind the principle of sustainable development is
that development should take place in a protected environment.?

In sum, sustainable development binds together the twin aspirations of the states to
achieve long-term economic development and improvement in environmental standards
necessary also for improvement in other social goals that are interdependent (Nordic
Council of Ministers Staff 1996, 7-8). A healthy environment is, therefore, necessary
for sustainable development. Accordingly, human rights, environmental protection and

17 United Nations, “Report of the Special Rapporteur on the Issue of Human Rights Obligations to the
Enjoyment of a Safe, Clean, Healthy and Sustainable Environment,” A/HRC/31/53 (28 December
2015) paras 11 and 59.

18 World Commission on Environment and Development, Our Common Future, 43, OUP 1987; See also
Article 3 of the Report of the U.N. Conference on Environment and Development (Rio de Janeiro,
1992) (hereafter, Rio Declaration).

19 Rio Declaration, Article 4.

20 United Nations Conference on Environment & Development Rio de Janeiro, Brazil, 3 to 14 June 1992
(Agenda 21), Chapter 2 para 2.19.

10
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sustainable development reinforce one another and are inextricable (Sisay 2020, 19). It
should be noted that although environmental rights have been firmly recognised in both
international treaties and national legislations, serious challenges still exist in the
enforcement of rights. For example, there is lack of a harmonious standard to guide
nations on how to determine infringements on environmental rights or what degree of
environmental damage amounts to infringement on these rights (Atapattu 2019, 17-18).
Presently, the enforcement of environmental rights is mostly done by states. However,
such enforcements are ineffective, because they are often hampered by weak
institutional frameworks, especially in developing countries. The procedural rights such
as access to information related to environmental rights, effective public participation,
and access to justice against environmental harm are not adequately provided or
implemented as a result of structural challenges.?! In addition, reparations for
environmental harm are, more often than not, made through the imposition of fines that
are incommensurate with the extent of damage caused. Furthermore, environmental
justice processes are delayed and last for a lengthy period in most jurisdictions.??
Despite these challenges, the concept of environmental rights is gradually being
understood and appreciated, and enforcement of these rights is improving (Knox 2018,
3).

The implications of toxic waste dumping on human rights and sustainable development
have been brought to the fore by the growing recognition of the relationship between
environmental protection and human rights. Toxic waste contains dangerous substances
that are potential pollutants of the biophysical and human environment. These
substances can directly cause death, disabilities and a range of diseases when they are
improperly released to the environment (Madava 2001, 288). Environmental pollution
can equally affect the right to life indirectly. For instance, the 2006 waste dump incident
in Abidjan claimed at least eight lives, and more than 69 people were hospitalised (Leigh
2009; Koné 2014). In South Africa, at least three fatal cases resulted from spent mercury
pollution from Thor Chemicals.?® In Nigeria also, the Koko waste dumping incident
caused a miscarriage epidemic among pregnant women, respiratory and skin diseases to
some people exposed to the contaminated environment. In Somalia, there were reports
of environmental havoc caused by the toxic waste exposed by the 2004 tsunami that
washed ashore containers of the illegally dumped waste on the Somalian Coast.
According to Nick Nuttal, a UNEP spokesperson:

21 See for example, UNEP. “Human Rights and the Environment: Procedural Rights Related to
Environmental Protection.” (22—-23 February 2013, Nairobi, Kenya).

22 UNEP. “Human Rights and the Environment: Environmental Protection Related to Groups in
Vulnerable Situations.” Convened by the United Nations Independent Expert on human rights and the
environment with the United Nations Environment Programme, the Office of the High Commissioner
for Human Rights (26-27 July 2013, Panama City, Panama).

23 Asreported by Carnie (2019), the casualties included, “Peter Cele, who died in an emaciated condition
in King Edward VIII Hospital in Durban in 1993... Engelbert Ngcobo, Frank Shange and Felix
Mhlanga. Scores of other workers also fell ill. [While] Petrus Mkhize had his left foot amputated after
it turned back and numb.”

11
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The health impact was extensive... “[The] problems range from acute respiratory
infections to dry, heavy coughing, mouth bleedings, abdominal haemorrhages, what
they described as unusual skin chemical reactions... So there are a whole variety of
ailments that people are reporting from these villages” (quoted in Singer and Erickson
2011, 520).

Moreover, toxic waste dumps can also contaminate nearby water bodies,? the food
chain and harm sea animals and other wildlife. It can destroy vegetation and agricultural
lands, biodiversity and the effects can last for decades. The destruction also contributes
to a food shortage crisis in the affected area, which intrudes upon the right to access to
food and drugs of the people living in the polluted environment (Clapp 2001, 38;
Rosenfeld and Feng 2011; Environmental Justice 2014). Waste trade may appear
lucrative, and seem to make economic sense, but it lacks moral and social values, and
in the long run, the grievous consequences of toxic waste dumping, in no mean
measures, will outweigh the perceived economic gains (Ajibo 2016, 271; Marshall and
Farahbakhsh 2013; Oteng-Ababio, Arguello and Gabbay 2013).

In recognition of these implications of reckless dumping of toxic waste, the Human
Rights Council has affirmed that the illicit transboundary movements, as well as
dumping of hazardous waste, can adversely affect “human rights, including the right to
life, the enjoyment of the highest attainable standard of physical and mental health, food,
adequate housing and work, access to information, and to safe drinking water and
sanitation.”? It is logical to argue that the illegal shipment of waste violates Principle 2
of the UN 1992 Rio Declaration on Environment and Development that places the
responsibility on the states to ensure that activities within their territories do not result
in environmental damage beyond the areas of their jurisdiction or in other states.

Hazardous Waste Trade: The Trajectory and Africa’s Experience from
the 1970s

Inappropriate waste disposal leading to environmental health risks frustrates the
enjoyment of a healthy environment and further limits the ability of the affected people
to meet their various economic and social needs. For example, it has been noted
elsewhere that most chemical waste substances are carcinogenic and capable of causing
respiratory diseases that directly threaten human life. This section will cover the
dumping of toxic industrial waste, obsolete pesticides, electronic waste, and the
relocation of dirty industries into Africa.

24 Some life-threatening diseases such as “cholera, typhoid, jaundice, hepatitis and skin disorder” are
mostly caused by polluted water. See Jose (2019, 196).

25 See Human Right Council Resolution 9/1 of 24 September 2008 on the adverse effects of the
movements and dumping of toxic and dangerous products and waste on the enjoyment of human rights.
See also the Commission on Human Rights Resolutions 1995/81 of 8 March 1995; 2004/17 of 16 April
2004 and 2005/15 of 14 April 2005.
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Transboundary Toxic Waste Shipment to Africa

Hazardous wastes in this category include industrial wastes, such as toxic industrial
muds, cyanides, solvents, pesticides, nuclear waste, pharmaceutical waste, chemical
waste, radioactive waste, incineration ash, etc. The waste is collected and shipped to
developing countries, especially Africa, for disposal.?® For instance, in the 1980s, one
Luciano Spada, an Italian politician and waste merchant entered into agreements with
the governments of some African countries, including Western Sahara, Congo and
Guinea to ship 1 million tonnes of toxic waste to each of the countries. In 1988, he
facilitated the shipment of 15, 274 tonnes of toxic waste from the US to Guinea and the
waste was dumped in Kassa Island near Conakry in February 1988 (Greenpeace 2010).

Often, the perpetrators of hazardous waste trade disguise toxic waste substances as
commodities, humanitarian aid or forge shipping documents to bypass regulatory
measures (Ladicola and Shupe 2013, 129; Koné 2014). For example, in 1978, two US
nationals, Charles Colbert and Jack M Colbert —the Colbert brothers, shipped hazardous
waste to Zimbabwe under the guise of “cleaning fluid” (James 1996). In 1987, two
Italian nationals, Gianfranco Raffaeli and Renato Pent dumped 8000 drums of toxic
waste disguised as industrial chemicals intended for a locally registered company,
Iruekpe Construction Company, in the Koko community in the Niger Delta area (Usman
2017, 180). The dumpsite behind a residential building was only leased for about
US$100 per month. The unprotected labourers engaged to unload the waste were
oblivious of its toxicity and were each paid a daily wage of N10 (about US$2.5 at the
time). Writing in 1989, Mayer emphasised that it would have cost between 200 and
British £1000 to dispose of a tonne of the waste in Europe and America using high-
temperature incineration (Mayer 1989). The toxic substance subsequently began to leak
and contaminated the surrounding vegetation and the stream providing potable water to
the community. The incident led to the death of Sunday Nana, the owner of the leased
dumpsite, and the people exposed to the toxic waste suffered various degrees of
ailments, including skin burns and nausea. It also led to many instances of premature
births, birth deformities, brain damage, etc. (Adeola, 2016; Anand 2016).

From the 1970s through the 1980s, some African countries embraced waste dumping
contracts as lucrative means to ease their heavy financial burdens. For example, Angola
was offered US$2 billion by a Swiss waste merchant for a five million-tonne waste
import contract into the country. The merchant also promised job creation and
infrastructural development (Greenpeace 2010). Also in 1987, Liberia and Sierra Leone
received waste from Europe and America respectively. In 1988, Guinea-Bissau signed
a five-year waste dumping contract that would allow the importation of 15 million
tonnes of hazardous waste at a total charge of US$600 million spread over five years.
In defence of the waste dumping contract, the government of Guinea-Bissau simply
said: “We need money” (Puckett 1997; Anand 2016). The entire contract sum was more

26 The targeted developing regions for toxic waste shipment by the OECD countries include Africa, Asia,
Latin America and the Caribbean (Uva and Bloom 1989; Adeola 2016, 13 — 14; Anand 2016).
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than two times the country’s debt and four times more than its Gross Domestic Product
(GDP), making the waste dumping offer irresistibly attractive. The charge was less than
five per cent the amount it would cost to discharge the same waste in Europe and
America (Wynne 1989). The Republic of Benin equally accepted waste dumping offers
from Europe (especially, France, its former colonial master) and the USSR in 1988. The
contracts enabled European countries to discharge millions of tonnes into the country at
about US$2.5 per tonne. France once made an advance payment of US$1.6 million to
the government of Benin to receive toxic wastes. In addition to the enormous payment,
the country was promised job creation and infrastructural development for the following
30 years (Koné 2014; Asante-Duah and Nag 2002). Congo was paid US$84 million in
1988 to accept one million tonnes of toxic chemical waste from Europe (Brook 1988).
There were also toxic waste shipments from industrialised countries to Congo-
Brazzaville, Equatorial Guinea, Guinea-Bissau, Mozambique, Djibouti and Somalia
(Koné 2014).

Dumping of Obsolete Pesticides in Africa

It is estimated that across the globe, about 500,000 tonnes of obsolete pesticides?’ are
stockpiled in developing countries, and 50,000 tonnes of this toxic hazard are in Africa
(World Bank 2010, 7). Pesticides are formulated with thousands of chemical properties,
some of which constitute persistent organic pollutants (POPs), and some have toxic
substances that bioaccumulate in humans and animals, and leave long-lasting traces in
plants. These toxic pesticides have been banned in industrialised countries in Europe
and America, and internationally by the 2001 Stockholm POPs Convention due to their
potential environmental hazard; however, they are either sold or donated to developing
countries as pesticides for agriculture (Manyilizu 2019, 117).

In Africa, toxic pesticides are stockpiled in dilapidated storage facilities for decades. As
a result, the obsolete pesticides leak and contaminate the surrounding environment,
including surface and ground waters through leaching, posing environmental health
risks to people, plants and animals exposed to the contaminated environment (FAO
2002; World Bank 2010). African countries battling with stockpiles of POPs pesticides
include South Africa, Mali, Tanzania, Tunisia and Ethiopia®® (World Bank 2013). The
danger associated with the stockpiled obsolete pesticides in Africa is critical, because
developing countries lack the capacity to handle toxic chemicals. As a result, the
ecological destruction continues to persist.

27 To understand what obsolete pesticides are and why there is a serious concern for their stockpile, the
Food and Agriculture Organisation (FAQO) has defined obsolete pesticides to include “all pesticide
products not in current use because they have been banned, have deteriorated or are damaged, have
passed their expiry date, cannot be used for any other reason, or are wanted by the current owner”
(World Bank 2010, 8).

28 In Ethiopia for example, it has been stated that a dilapidated storage facility housing the leaking
stockpile of toxic obsolete pesticides is located very close to the Tesfa Secondary School in Addis
Ababa, and has caused inimical health effects on school children and their teachers (World Bank 2013).
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To provide adequate measures for proper management, evacuation, disposal and to
prevent further accumulation of the toxic obsolete pesticides in Africa, the Africa
Stockpile Programme (ASP) was launched in September 2005 (World Bank 2016, 2).
The programme was planned to last between 12 and 15 years and was estimated to cost
at least US$250 million (Global Environmental Facility 2010). Although some volumes
of the obsolete pesticides in African countries are said to have been removed through
the implementation of the ASP, stockpiles of hundreds of thousands of tonnes of the
toxic obsolete pesticides are not yet removed (Manyilizu 2019).

Dumping of “Commodity Waste”: The E-waste Menace in Africa

“Commodity waste” trade is not limited to used electronic gadgets, but includes other
unusable second-hand products such as industrial equipment, automobiles and their
spare parts which are shipped to developing countries ostensibly disguised as reusable
goods (Czaga and Fliess 2004). Over the years, low-income earners from developing
countries, especially in Africa, have mostly relied on the fairly used commodities from
the industrialised countries as cheap alternatives to new products (Czaga and Fliess
2004). Apart from providing a cheap alternative to low-income earners, reusing fairly
used goods is more advantageous in terms of good environmental and resource
management standards. It is more rational than scraping and discarding them into the
environment. But the lingering issue has been the mix-up between reusable and
unusable second-hand products. The second-hand products being shipped to developing
countries have nearly or totally outlived their functional lifespans and contribute no
value but add to the spiralling volume of waste gargets (Kojima 2013; Frey, Hauser and
Rufener 2016, 2).

The expanding market for used electronic gadgets in developing countries has made the
trade in the e-waste category of commodity waste the fastest growing toxic waste stream
in recent years (Zafar 2016; Scherr 2018). It is rising at an annual rate of 24 per cent
and it is likely to increase further. (Blade, Wang and Kuehr 2016; Vidal 2013). E-waste
covers every non-functional electrical or electronic appliance, including refrigerators,
radios, televisions, cameras, electric cooking appliances, computers, phones and their
accessories. According to the UN, over 50 million tonnes of electronic waste are being
generated annually; however, only 15 to 20 per cent of the entire global e-waste is
recycled and the rest makes its way to dumpsites in various developing countries (Vidal
2013; Zafar 2016). The Interpol has also noted that:

Much is falsely classified as ‘used goods’ although in reality, it is non-functional...A
substantial proportion of e-waste exports go to countries outside Europe, including West
African countries. Treatment in these countries usually occurs in the informal sector,
causing significant environmental pollution and health risks for local populations (Vidal
2013; Magdoff and Williams 2017, 114).

The pertinent question is: why the massive increase in the e-waste stream? Like the
industrial toxic waste, commodity waste production is attributed to economic growth,
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population increase and poor implementation of industrial ecology safety necessary to
control the rate of waste generation from increasing production through the
consumption chain, recycling and waste management (Singh et al. 2014).
Unfortunately, industrialists view sustainable processes as constituting additional
production costs that undermine their competitive advantage. In addition, rapid
technological development is an undeniable factor. Innovations in every aspect of
human endeavour have ensured that new products are invented and the existing ones
altered in quick succession to make them obsolete as soon as possible. The situation is
exacerbated by increasing competition faced by businesses in the globalised business
environment (Smart 2010, 96). Since people are obsessed with trailing fashion and new
designs, mostly to chase class ego, slight changes stimulate the urge to buy new products
(Gershon 2017), hence, less attention is paid to quality. This is a deliberate act in
production design to ensure that products wear out easily. These strategies are used in
“planned obsolescence,” a strategy in product design that induces consumers to acquire
something “a little newer, a little better and a little faster than was necessary” (Pope
2017, 51). One of the common excuses in defence of planned obsolescence has been
that, “if goods do not wear out faster, factories will be idle, and people will be
unemployed” (Erdil and Tacgin 2017). Planned obsolescence is inspired by the
capitalist ideology whose primary target is to make more money, thus:

Our whole economy is based on planned obsolescence... We make good products, we
induce people to buy them, and then next year we deliberately introduce something that
will make these products old fashion, out of date, obsolete... We do that for the soundest
reason: to make money (Smart 2010, 95).

Poor quality leads to quick exhaustion of the durability of products and prompts their
early disposal, thereby causing an increase in the volume of discarded products. Since
consumers have been strategically made to face exorbitant repairs and maintenance
costs by the industrialists who hope to increase the rate of turnover, they are left with
the options that are most reasonable and make more economic sense, which often
include the “disposal and replacement of the obsolete products” with new ones (Pope
2017, 57). With all these gimmicks in production design, the short-lived gargets end up
in dumps and pollute the environment (Spinks 2015). Apart from the eco-degrading
consequences such as emission during the recycling process and the piling heaps of non-
recoverable components, managing e-waste is labour intensive and it is costly to recover
the remainder of the precious metals like copper and gold as well as other valuable cum
reusable materials. The best option seems to be allowing them to be shipped away to
developing countries (Mclntire 2015, 78).

Furthermore, the low-income profile in developing countries is a fuelling factor.
Dealing with e-waste seems to place developing countries in a dilemma since used but
cheaper goods serve the means of bridging the digital and class difference gaps.
Restricting importation of relatively cheap second-hand products would result in
denying people access to some necessary electronic gadgets in the modern world. Yet,

16



Umenze

by allowing such goods, they pay the environmental price. Equally, there exists, a
perceived reluctance to prohibit e-waste import in developing countries, especially in
Africa. This is apparently a strategic policy measure not to compound the rising
unemployment problem since such a prohibition would force e-waste merchants out of
the market and render some local recyclers jobless. As noted by Li et al., only 11 per
cent of African countries had regulated e-waste import by 2013, and the rest of the
countries have either permitted e-waste import or they have not provided any
regulation.(Li et al. 2013).

Many cities in Africa have become notorious for e-waste dumps. The examples of these
cities are Agbogbloshie in Accra, Ghana (Ottaviani 2015; Greenpeace 2008), and the
city of Lagos in Nigeria (Basel Action Network 2011; Ogungbuyi et al. 2012).
Hazardous substances, such as brominated, cadmium, chromium, heavy metal, lead,
mercury and other toxic chemicals are found in the scraped gadgets in e-waste
dumpsites that contaminate the environment. These chemicals can cause health
challenges and also affect the nervous system and brain development, especially in
children exposed to them. (Brigden et al. 2008; Vidal 2013). Despite these dire
implications, there are hardly well-enforced legislations in these African countries to
ensure that e-waste is recycled in an environmentally friendly manner. Hence, women
and children expose themselves to health risks while recycling e-waste using informal
and improvised means (Schmidt 2005; Heacock et al. 2015; Mclntire 2015, 7).

Relocation of the “Dirty Industry” to Developing Countries

There are tresses of relocation of “dirty industries” to Africa and other developing
countries from the industrialised countries, especially through foreign investment in
toxic waste generation and recycling industries that are prohibited in industrialised
countries (Clapp 2001, 5). This is often aided by the lopsided trade and investment
agreements developing countries always intend to leverage on for foreign revenue,
economic and social benefits. These agreements may also include benefits, such as
pecuniary donations,?® job creation and infrastructural development (Tladi 2000;
Martinez-Alier 2012). Of course, the merits of the establishment of recycling industries
include job creation, material conservation and reduction of the total volume of waste.
However, the recycling firms have relocated to developing countries that hardly possess
efficient regulatory rules for safety standards to avoid stiff regulatory measures in their
countries of origin (Clapp 1998; Kojima 2013, 9). A typical case of relocation of dirty
industry to developing countries is the South African experience with Thor Chemicals,
which was a British mercury recycling firm whose operation was banned in Britain for
high environmental risks (Ward 2002; Euripidou and Peek 2007). The firm relocated to
South Africa in 1986, where it built the world’s largest mercury recycling factory in
Kwazulu-Natal. Thor Chemicals imported mercury waste from industrialised countries

29 Forexample, the German government in 2017 pledged to invest US$20 million in the e-waste recycling
industry in Ghana. Ghana is already battling with an e-waste crisis and Germany is one of the leading
countries from which e-waste is being imported into Ghana. See Kaledzi (2017).
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for recycling using the same inadequate method prohibited in the UK (Ward (2002).
The high risk associated with the method of recycling mercury waste and poor
implementation of safety measures and environmental health standards led to a fatal
environmental hazard, which included the death of three workers exposed to the
mercury waste. In addition, it led to human injuries and serious contamination of the
surrounding environment (Clapp 2000, 114 — 115; Papu-Zamxaka, Harphams and
Mathee 2010). Decades after the disaster, drums of over 3000 tonnes of mercury waste
are still stockpiled in the Thor Chemicals’ firm, which constitutes an environmental
hazard and would require a huge amount of capital to evacuate® (Carnie 2012). To date,
protests are still being held intermittently by the threatened communities agitating for
the evacuation of the stockpile of the mercury waste at the Thor factory yard.3! Despite
the casualties and injuries, Thor Chemicals was only fined R13 500 after its managers
pleaded guilty for breach of a set of safety rules and the charge of culpable homicide
was later dropped (Carnie 2018).

The Weakness of Global and Regional Agreements on lllegal Waste Shipment

The social and economic implications of increasing waste dumping in the African soil
were worrying, which led to an outcry by governments of some African countries,
international environmental NGOs and the media. This protest led to the termination of
waste dumping contracts entered into by some African states. The outcry also
galvanised the events leading to the negotiation of the Basel Convention on the Control
of Transboundary Movements of Hazardous Wastes and their Disposal — Basel
Convention (Clapp 1994b). The Basel Convention was adopted in March 1989 and it
came into force in May 1992.% Article 1 of the Basel Convention provides for the
categories of hazardous waste that are subject to certain control measures as listed in
the Annexes.® The Basel Convention does not prohibit shipment of waste, but provides
for control in the shipment of hazardous waste to developing countries. Thus, it allows
the shipment of hazardous waste to any part of the world except Antarctica, for
recycling, recovery or disposal in an environmentally sound manner.®* Under Atrticle 6,

30 It should be noted that mercury contamination has a long-lasting effect on the environment and the
organisms exposed to it. A more recent empirical study has revealed that two decades after the Thor
mercury waste incident, traces of mercury contamination were still found in humans, fish and some
sediment samples with the level of concentration that exceeded 50 pg/g, far more than the severe effect
level (SEL) of 2 pg/g. (Papu-Zamxaka, Harpham and Mathee 2010).

31 For example, in 1990 and 1993, there were protests against the environmental contamination of the
Thor Chemicals’ mercury recycling activities at Cato Ridge, Kwazulu-Natal (Leonard and Pelling
2010). Also, in August 2019, a fire outbreak was reported in the Thor Chemicals’ warehouse
containing the stockpile of the mercury waste. This led to a fresh protest in the surrounding community
for the evacuation of the toxic waste (SABC 2019; Carnie 2019).

32 Currently, there are 188 members of the Basel Convention. Haiti and the United States of America are
signatories to the Convention, but they are yet to ratify it. See Basel Convention
http://Amww.basel.int/Countries/StatusofRatifications/PartiesSignatories/tabid/4499/Default.aspx.

33 Annex | provides for the categories of wastes to be controlled; Annex Il contains a list of hazardous
wastes that require special consideration; and Annex |11 contains the list of hazardous characteristics.

34 See Article 4 (9) (a) and (b) of the Basel Convention.
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the Basel Convention requires exporting countries to notify and obtain consent from the
importing country, and countries of transit before hazardous waste can be exported.
However, in reality, the toxic waste merchants exploit the loopholes in the Basel
Convention to continue shipping waste to poor countries under the pretext that it is
intended for recycling. In all, the Basel Convention failed to achieve its objectives
owing to its glaring loopholes and non-compliance from the waste exporting countries
(Clapp 2000; Luken and Clarence-Smith 2020).

Annex VIII of the Basel Convention (which was first added through subsequent
amendments and came into force on November 6, 1998),% lists hazardous waste
materials to include those containing substances such as lead, mercury, selenium,
cadmium that are generally found in e-waste. It could, therefore, be argued that although
the original text of the Basel Convention did not envisage the control of the
transboundary movement of e-waste, it has been made to also regulate e-waste shipment
through subsequent amendments that have allowed for the inclusion of the toxic
substances commonly found in e-waste components. However, as argued by the Ban
Action Network (2020, 14), the prohibition of transboundary shipment of e-waste runs
contrary to the provision of paragraph 31 of the new Guideline on the Transboundary
Movement of Electronic Wastes, which allows the shipment of non-functional
electronic equipment for recycling. The classes of hazardous waste specifically
prohibited by the Convention are not exhaustive. But to compensate for this loophole,
the Basel Convention allows states to define or consider other classes of wastes not
covered by the Convention as hazardous waste in their local legislation.*® However,
member states have no uniform list in their ranges of hazardous wastes, consequently,
some types of waste classified as hazardous by one country may not be classified as
hazardous by another, and this could generate confusion.®” Also, note that the
amendment to the Basel Convention (Basel Ban) was negotiated to address the
weaknesses of the Basel Convention by providing for a total ban of toxic waste shipment
from the OECD, EU and Liechtenstein (as contained in Annex VII of the Basel
Convention), to developing (non-Annex V1) countries. Accordingly, the Basel Ban was

35 Itis pertinent to emphasise that Annex V111 of the Basel Convention has had two further amendments
that came into force on 20 November 2003, and 8 October 2005, respectively to accommodate more
hazardous substances. See note 7 on the text of the Basel Convention at.
http://Amww.basel.int/Portals/4/Basel%20Convention/docs/text/BaselConventionText-e.pdf.

36 See Article 1(3) of the Basel Convention.

37 For example, a ship that has reached the end of its lifespan was adjudged to be hazardous waste in
Denmark, but was considered otherwise in India. See Galley (2014, 137-140).
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adopted in September 1995, and only came into force in December 2019.%8 This has the
effect of binding the parties to the Basel Convention in prohibiting transboundary
movement of waste as encapsulated in Article 1 and Annex VII of the Basel
Convention,*® irrespective of the reason or purpose of shipment. In other words, by
prohibiting the export of hazardous waste from developed countries to developing
countries, the amendment has placed a huge responsibility on developed countries to
ensure that toxic waste is not illegally exported from their territories.

Some governments of African countries were not satisfied with the control approach of
the Basel Convention. Instead, they preferred an approach that completely prohibits
waste shipment to developing countries. As a result, they negotiated the “Bamako
Convention on the Ban of the Import into Africa and the Control of Transboundary
Movement and Management of Hazardous Waste within Africa” — Bamako Convention,
under the auspices of the then Organisation of African Unity, now the African Union
(AU). The Bamako Convention was adopted by some African countries in 1991 and it
came into force in 1998.%

The Bamako Convention did away with the control approach and adopted an outright
prohibition of hazardous waste shipment into Africa, irrespective of the purpose.
Accordingly, the need for prior informed consent from the importing countries no longer

38 Generally, developing countries supported the Ban Amendment, but some influential OECD countries
and powerful toxic waste-generating multi-nationals objected to complete prohibition of toxic waste
shipment to the non-OECD countries (Clapp 1994a, 514-515; Puckett 1997; DeSombre 2015, 144;
Portas 2016). The reluctance of these industrialised states to ratify the Basel Ban Amendment
contributes to the reason why it took over 25 years for it to come into force and exposes the persistent
sabotage against international efforts to make industrialised countries take responsibility for their
massive waste generation and to save the Global South from Western waste dumping. Currently, only
90 states have ratified the Basel Ban Amendment. Nevertheless, some of the countries opposed to this
amendment include developed countries notorious for toxic waste shipment. These countries include
the US, Australia, Canada and Japan and they have not ratified the Basel Ban Amendment. See UNEP,
Amendment to the Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal, adopted September 22, 1995, accessed November 30. 2020,
http:/Aww.basel.int/Countries/StatusofRatifications/BanAmendment/tabid/1344/Default.aspx.

39 See UNEP. “Basel Convention Ban Amendment.” Accessed December 1, 2020.
http://www.basel.int/Implementation/LegalMatters/BanAmendment/Overview/tabid/1484/Default.as
pX.

40 Currently, the Bamako Convention has been ratified by only 28 countries. See African Union. “List of
Countries which have Signed, Ratified/Acceded to the Bamako Convention on the Ban of the Import
into Africa and the Control of Transboundary Movement and Management of Hazardous Wastes
within Africa.” (2019). Accessed December 1, 2020. https://au.int/sites/default/files/treaties/7774-sl-
bamako_convention_on_the_ban_of the_import_into_africa_and_the_control_of transboundary_m
ovement_and_management_of hazardous_wastes_within_africa.pdf.
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arises.*! It equally incorporated more categories of hazardous waste left out in the Basel
Convention.*?

Despite the multilateral and regional agreements to regulate the illicit transboundary
movement of hazardous waste from industrialised countries to developing ones, there
are indications that waste trade has continued to persist, but more covertly (Koné 2014;
Anand 2016). In Somalia, for example, the eco-mafia syndicates are taking advantage
of weak institutional frameworks to dump toxic waste in the coast of Somalia (Collings
2016; Weldemichael 2019, 27-30). Somalia is located in the Horn of Africa, which has
a long stretched coast. The topography of the region is easy for waste merchants to
exploit and dump toxic waste in the coastal region and the hinterland at low cost
(Herring et al. 2020).

The illegal waste trade in Somalia contributes to the degeneration of armed conflicts in
the country, because various armed groups receive money for toxic waste dumping and
channel it to illegal arms purchases. Besides fuelling conflicts, it has aided and abetted
corruption, crime, piracy, violence, loss of livelihood and violation of human rights
(Environmental Justice 2014; 201). According to the UNEP, the range of waste illegally
being dumped in Somalia includes, “uranium radioactive waste [...] lead, and heavy
metals like cadmium and mercury. There is also industrial waste, and there are hospital
wastes, chemical wastes — you name it™*® (Dagne 2010, 9; Hari 2011; Herring et al.
2020).

Consider also that the 2006 fatal waste dumping incident in Ivory Coast took place after
the Conventions had come into force and despite the fact that Ivory Coast is a member
of both the Basel and the Bamako Conventions. In July 2006, Probo Koala, a cargo ship
engaged by Trafigura, a Dutch-based multinational company, dumped 500 tonnes of
hazardous chemical waste in Abidjan, Ivory Coast. The waste had been transported from
the Netherlands (Bernard et al. 2006). Trafigura declined an offer to manage the waste
for US$1250 per cubic metre in Amsterdam, before a local company lacking adequate
equipment and capacity in waste management was hurriedly registered to accept the
waste (Leigh 2009; VOA 31 October 2009). The pollution resulted in a serious
environmental havoc that claimed more than eight lives and caused a range of health
issues to the community and others exposed to the waste dump. Legal action was

41 See generally, Article 4 of the Bamako Convention.

42 For example, the Basel Convention does not apply to radioactive waste and waste generated in the
normal operation of a ship.

43 It should be noted that Somalia has been a member of the Basel Convention since 2010. The country
is also a signatory to the Bamako Convention, although it has not ratified the Bamako Convention
African Union (2014). List of Countries which have Signed, Ratified/Acceded to the Bamako
Convention on the Ban of the Import into Africa and the Control of Transboundary Movement and
Management of Hazardous Wastes within Africa.” Accessed 1 December.
https://au.int/sites/default/files/treaties/7774-sl-
bamako_convention_on_the_ban_of the_import_into_africa_and_the_control_of_transboundary_m
ovement_and_management_of hazardous_wastes_within_africa.pdf.
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initiated against Trafigura, but the Ivorian government agreed not to pursue the case
after accepting a payment of 100 billion CFA franc (an equivalent of US$236 million)
from Trafigura for compensation to the victims. In addition, the firm made an
undertaking to clear the waste (Murphy 2007; Greenpeace 2010; Anand 2016).

Concluding Remarks

The article demonstrates that population and industrial growth have led to massive
waste generation, and the embrace of the capitalist ideology justifies the
commodification and shipment of toxic waste to developing countries. The shipment is
eased by globalisation that is intensified by the spate of bilateral, regional and
multilateral treaties, especially trade agreements that hardly consider environmental
implications of trade. From the trajectory of waste trade, Sub-Saharan African countries
have been the major targets owing to their poverty, poor environmental regulatory
frameworks and the dearth of knowledge and skills in waste management. There is also
lack of awareness about the social and ecological implications of toxic wastes. It is a
reminder to governments of African countries of the need to continue making efforts to
combat the illicit toxic waste trade that affects the enjoyment of the right to a clean and
healthy environment and poses a challenge to sustainable development.

It could be said that the spate of toxic waste import into Africa for dumping has
subsided, unlike during the 1970s to the 1990s, yet it has not stopped. The streams of
commodity waste import, especially the electronic waste stream and relocation of dirty
industries to Sub-Saharan African countries, have continued to increase. The present
trends buttress the fact that the multilateral and regional environmental agreements,
including the Basel and Bamako Conventions, respectively, may have come a long way,
however, they have not succeeded in decisively dealing with the menace of
transboundary waste shipment into Africa.

Although the Basel Ban Amendment has just come into effect, it would be too early to
assess its effectiveness. With that said, inter-state collaborations in building a
formidable institution, such as the Bamako Convention, to tackle illicit waste import
remains the best approach in dealing with the illicit waste import into Africa. With such
an institution, the states can easily share information among themselves, develop and
exchange capacities in waste management and monitoring, and collectively shoulder the
financial burden. However, there is an obvious lack of commitment among African
countries to the Bamako Convention. For instance, 28 years after the Convention was
adopted, it has attracted barely 35 signatories and only 28 out of 55 member countries
have ratified the Convention.** Nevertheless, it behoves African countries to protect
their respective territories from becoming monuments of waste dump to the western

44  African Union, “Bamako Convention on the Ban into Africa and the Control of Transboundary
Movement and Management of Hazardous Wastes within Africa — Status List,” accessed January 12,
2019, https://au.int/en/treaties/bamako-convention-ban-import-africa-and-control-transboundary-
movement-and-management.
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world, and they can improve individually to complement their collective efforts via the
multilateral and regional agreements. The remedy lies in showing more commitment to
international environmental protection agreements and establishing robust local
environmental protection mechanisms in these countries. In this light, states should
establish strong environmental crime monitoring mechanisms to combat illicit waste
dumping. They should ensure that they render adequate support to the prosecution of
cases that involve the violation of the environment. Furthermore, they must ensure that
perpetrators are appropriately punished rather than accepting mere monetary
compensation or meagre fines as was done in the Trafigulra and Thor Chemicals
incidents respectively. More so, states should consider, the long-term environmental
effects of the trade and investment treaties they subscribe to. Finally, the establishment
of waste management institutes and adequate funding in this area of study will improve
knowledge and skills in waste management.

The implication of toxic waste dumping on the spread of coronavirus disease is
recommended for further study.
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