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CHAPTER 7 

TREATMENT OF A DEBTOR'S HOME IN FOREIGN JURISDICTIONS  

 

What has been will be again,  
what has been done will be done again; 
there is nothing new under the sun. 

 
Ecclesiastes 1:9 
The Bible (New International Version 1984) 

 
 
7.1 Introduction 
 

Consideration of the treatment of the home of the debtor both inside and outside of 

insolvency, in other jurisdictions, may prove useful as guidance may be drawn from 

experiences abroad. Comparative research reveals differences in treatment of a 

debtor's home in various jurisdictions. In systems which do provide protection for the 

home against the claims of creditors, there are differences in the method in, and extent 

to, which this occurs. Traditionally, broadly speaking, two approaches have been 

identified. In some jurisdictions, formal statutory "homestead exemptions", the monetary 

limits of which are often capped, apply both in the individual debt enforcement process 

and in the event of the debtor's insolvency. In others, there is no formal "home 

exemption", as such, but statutory provisions regulating, inter alia, the civil process, 

family law, insolvency law or the recognition of human rights afford a measure of 

protection. This occurs, for example, by the imposition of certain procedural 

requirements before the home may be sold, protecting the interest in the home of a 

spouse or partner of the debtor from creditors' claims or postponing the forced sale of 

the family home, in certain circumstances.  

 

In a comparative study of exempt assets, after noting the differences, in various 

jurisdictions, in treatment of the debtor's home, McKenzie Skene submits that the 

exemption of a debtor's home from an insolvent estate may be one area where 
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harmonisation amongst jurisdictions is "simply not possible".1 However, as Rajak 

observed, in light of his comparative research into bankruptcy regimes, while "local 

culture has influenced the shape of the particular institutions" and "[s]uperficially they 

may seem poles apart, … below the surface they sometimes resemble each other quite 

closely."2 McKenzie Skene recognises basic commonalities of purpose. She draws 

attention to the INSOL International Consumer Debt Report of 2001, in relation to the 

need to give special attention to problems connected with housing.3 She also points out 

that the UNCITRAL Legislative Guide on Insolvency Law suggests that, when 

identifying exclusions of assets from the estate of a natural person, "consideration might 

need to be given to applicable human rights obligations, including international treaty 

obligations, which are intended to protect the debtor and relevant family members and 

may affect the exclusions that should be made." Bearing these in mind, McKenzie 

Skene submits that it may be possible to create model provisions or general legislative 

principles for "the debtor's home (in relation to level of exemption where an exemption 

exists and level of protection to be afforded to the debtor/family where there is no 

exemption)".4 

 

The INSOL International Consumer Debt Report II, published in November 2011, 

states:5 

 
Many countries … seek … to prevent the sale of the … [home] in order to keep 
the family together or[,] at least, [to] offer them, during a certain period, the 
opportunity to develop alternatives. The court should then balance the interests 
of the creditors, the conduct of the spouses in the period before the insolvency, 
the financial position of the both spouses, the needs of the children and all other 
circumstances. … Generally a waiting period (of one year) is taken into account, 
unless the circumstances of the case are exceptional or the interests of the 
creditors outweigh all other considerations. The first year is generally the most 
difficult period, during which the family is offered the opportunity to adapt to the 

                                            
1
McKenzie Skene 2011 Int Insolv Rev 29, 35-36. 

2
See Rajak "Culture of Bankruptcy" 25. 

3
McKenzie Skene 2011 Int Insolv Rev 50-51, with reference to the INSOL International Consumer Debt 

Report of 2001 16 http://www.insol.org/pdf/consdebt.pdf [date of use 15 March 2012]. The INSOL 
International Consumer Debt Report II, of 2011, discussed at 6.10.6, above, was published, in hard copy 
only, in November 2011. 
4
McKenzie Skene 2011 Int Insolv Rev 54. 

5
INSOL International Consumer Debt Report II 5-6. 
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new situation. In the legislation of many countries a natural person is offered 
various possibilities to keep the family home. 

 

The purpose of this chapter is to analyse and compare the position in certain 

jurisdictions in which treatment of a debtor's home is regulated by legislation. This will 

be done with a view to drawing guidance for consideration of the possible introduction, 

in South Africa, of provisions, mechanisms, or practices employed elsewhere, 

appropriately modified to address inadequacies in our legal system. Mindful of essential 

differences between our system and others and, as Rajak observed, the influence of 

"local culture" in shaping institutions,6 the purpose of this chapter is to consider aspects 

which reflect distinctions and parallels as well as international policies and trends, in 

order to draw on comparative experience and wisdom. This chapter is not intended to 

contain a comprehensive analysis of the legal position in each of the chosen 

jurisdictions, but merely to highlight aspects which may be relevant in the South African 

context. As a result, the position in some of the jurisdictions is canvassed in more detail 

than in others. 

 

This chapter will cover the position in the United States of America and in Canada, each 

of which has a long tradition of protection of the debtor's home against creditors through 

a formal "homestead exemption". It will also include brief discussion of a statutory 

exemption in New Zealand which, interestingly, is due for repeal. This chapter will also 

deal with the position in England and Wales as well as in Scotland which, traditionally, 

have fallen into the second category, mentioned above, in which protection of the family 

home against creditors' claims has developed through the enactment of provisions in 

various statutes, without the application of a formal home exemption. Attention will be 

given to recent developments, in England and Wales, Scotland and Ireland, and will 

include current proposals for legislative reform in Scotland and in Ireland. The current 

position in Europe will be touched on very briefly.  

 

 

 

                                            
6
See Rajak "Culture of Bankruptcy" 25. 
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7.2 The United States of America 

 

7.2.1 General and historical background 

 

The statutory homestead exemption of the United States of America is said to date back 

to 1839, when Texas offered free land grants and homestead exemption.7 The 

purposes were, mainly: to attract settlers; to provide a home for a settler and his family 

and some means to support them, if the settler suffered economic losses, to prevent his 

family from becoming a burden on the public; and to retain, in pioneers, the sense of 

freedom and independence which was deemed necessary to uphold the democratic 

institutions.8 Other states followed suit, partly to deter residents from leaving and 

moving to Texas, but also to protect families from becoming destitute. By the mid-

nineteenth century, the "homestead exemption movement" became politically charged 

and associated with broader social ideals, such as land reform, abolitionism, and 

temperance, the latter movement, for example, supporting homestead exemptions as 

they viewed creditors as encouraging alcoholism among male breadwinners.9 On the 

other hand, critics regarded homestead exemptions as encouraging families to defraud 

creditors, drying up credit markets,10 undermining economic self-sufficiency by 

encouraging dependence on the state, and giving wives undue influence over the 

financial dealings of their husbands.11 

 

In 1862, the "free homestead law" was enacted, entitling every adult citizen to 160 acres 

of unappropriated public lands12 for a nominal fee of between $5 and $10. After five 

                                            
7
See Morantz 2006 L Hist Rev 1, 8, with reference, inter alia, to Goodman 1993 J Am Hist 470, 477. See 

also Ferriell and Janger Understanding Bankruptcy 102 n 358 and references cited there. 
8
See Fox 2006 Legal Studies 201, 222-223, with reference to Vernon's Interpretative Commentary to the 

Texas Constitution 1993 art XVI, ss 49-50. 
9
See Morantz 2006 L Hist Rev 9-10, with reference, inter alia, to Goodman 1993 J Am Hist 477, 478-9. 

10
Along similar lines, it is submitted, as Mokgoro J's concept of a "poverty trap", in Jaftha v Schoeman. 

11
Notably, the laws of some states prohibited the alienation or mortgage of the homestead by the head of 

the family, unless the wife joined in the deed; see Spofford "Homestead and exemption laws" 547. 
12

Valued by the government at $1.25 per acre. Alternatively, a citizen was entitled to 80 acres valued at 
$2.50 per acre. 
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years of actual residence on the land, the settler obtained valid title, called a "patent",13 

with the proviso that the land would not be "liable for any debts of the settler contracted 

before the issuing of the patent for his homestead". It was explained thus:14 

 
The spirit of most of the laws aimed at guarding the home from alienation through 
the improvidence or misfortune of the head of the family, and it …[was] held to be 
the interest of the state, [sic] as a matter of public policy, to secure to each citizen 
so much of independence as is involved in the possession of a homestead. 
… 
The freeholder is the natural supporter of a free government. Tenantry is 
unfavorable to freedom. The tenant has in fact no country, no hearth, no 
domestic altar, no household god. It should be the policy of republics to multiply 
their freeholders. 

 

The United States of America has been cited as an example of a jurisdiction which 

conferred systematic legal protection on domestic property against third parties on the 

basis of recognition of the worth of home per se.15 Home ownership was later promoted 

as part of the "American Dream" and has been supported by successive presidential 

administrations.16 

 

7.2.2 The current homestead exemptions 

  

Federal bankruptcy laws17 exempt an owner's equity in a homestead up to a maximum 

value of $21 625.18 However, states may opt out of the federal homestead exemption 

and apply their own to a homeowner domiciled in their jurisdiction. In some states, 

homestead protection is automatic while, in many others, the homeowner must file a 

                                            
13

Issued by the general land office of the United States, in Washington. If an individual wished to, he 
could purchase more land. 
14

Spofford "Homestead and exemption laws" 547 II.153.2, with reference to Revised Statutes ss 2289-
2317 http://www.econlib.org/library/YPDBooks/Lalor/llCy544.html [date of use 15 March 2012]. 
15

Fox 2006 Legal Studies 201, 219, 221, with reference to McKnight 1983 Sw Hist Q369 who stated that 
homestead has come to mean "not only family home but also property that is accorded particular 
protection because it is the family home". 
16

See Ferguson Ascent of Money 246-249, 251-253, 266-268; Boyack 2011 AmULRev 1489, 1560; 
Hochbein 2010 Cap Univ L Rev 889. 
17

These are contained in the Bankruptcy Reform Act of 1978, commonly, and hereafter, referred to as the 
"Bankruptcy Code", which is embodied in Title 11 of the United States Code, as amended by the 
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, commonly referred to as "BAPCPA". 
18

In terms of s 522(b) read with (d)(1) of the Bankruptcy Code. The amount of $21 625 applies in 2011. 
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claim for homestead exemption, in the particular state, in order to obtain its protection.19 

State homestead exemptions vary widely: some states provide an unlimited dollar value 

homestead exemption,20 although they each limit the exemption to a certain (maximum) 

area of land, while others provide no homestead exemption.21 Other states offer 

exemptions which range from $5 000, in Ohio, to $350 000, in Nevada. In many states, 

although the dollar value of the homestead exemption is too low for a debtor to avoid 

the forced sale of, and to retain, his home, it may at least permit the debtor to receive a 

portion of the proceeds of the sale.22
 

 

Homestead exemptions are usually only available in respect of property which is the 

principal residence of the debtor or one of his dependants.23 In most states, the 

homestead exemption is not restricted to real estate24 but also includes personal 

property used for residential purposes, such as a mobile home, a trailer, or a 

houseboat.25 State homestead exemptions apply both within, and outside of, 

bankruptcy. However, generally, consensual liens,26 such as mortgages, and 

construction and artisan's liens,27 cannot be eliminated either inside or outside of 

bankruptcy, even where they are attached to property subject to an exemption. 

Therefore, to avoid the sale of the home, the debtor would have to pay to the mortgagee 

the amount due in terms of the mortgage and, where applicable, the claims of the 

holders of construction and artisan's liens. Thus, in circumstances where the home is 

heavily mortgaged, the exemption may be worth very little, if anything, to the debtor. It is 

also important to remember that the statutory provisions exempt equity in the home, up 

to the specified amount. Therefore, in bankruptcy, in order to avoid his home being sold, 

                                            
19

Ferriell and Janger Understanding Bankruptcy 102-103. 
20

Examples are Florida, Iowa, Kansas, South Dakota and Texas. 
21

Examples are Delaware, New Jersey, and Pennsylvania. See Fox 2006 Legal Studies 220. 
22

Ferriell and Janger Understanding Bankruptcy 430-431; Ferguson Ascent of Money 252. 
23

Ferriell and Janger Understanding Bankruptcy 103, 430. 
24

That is, immovable property. 
25

Ferriell and Janger Understanding Bankruptcy 103, 430. Cf Norris v Thomas Texas Supreme Court 
case no 05-0476 http://www.supreme.courts.state.tx.us/historical/2007/feb/050476d.htm [date of use 15 
March 2012], in which the majority judges held that a four bedroom, three bathroom, yacht, valued at 
$400 000, was not a homestead. 
26

See Ferriell and Janger Understanding Bankruptcy 354-355.  
27

The homestead exemption also does not apply in respect of outstanding taxes owed in respect of the 
property; see Ferriell and Janger Understanding Bankruptcy 60ff, 67-69. 
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the debtor would also have to "purchase" any equity which exceeds the amount of the 

available exemption and which would otherwise be distributed among unsecured 

creditors.28 Where the debtor holds insufficient equity in the home for him to retain it and 

it is sold, an applicable homestead exemption would allow him to receive the proceeds 

of the sale of the home, up to the limit of the exemption, in order for him to purchase 

other, more affordable accommodation or to contribute towards payment of rent.29 

 

A related aspect of the homestead exemption laws is that restrictions may apply in 

relation to the use of home equity as security for purposes not directly linked to  the 

acquisition, or improvement, of the property, nor to pay taxes due in respect of it. In 

most states, the home is exempt from actions to recoup other, unsecured debts.30 In 

this respect, mortgages are often referred to as "no recourse" loans, connoting that, 

when the mortgagor defaults, the lender can only collect the value of the property and 

cannot seize other property or put a lien on future wages.31 

 

Following abuse of the state homestead exemptions,32 the Bankruptcy Abuse 

Prevention and Consumer Protection Act of 2005 brought about a number of 

modifications.33 Now a person qualifies for a particular state's homestead exemption 

only if he was domiciled in that state for a period of 730 days preceding the bankruptcy 

filing.34 Further, although states may opt out of the federal exemptions, the Bankruptcy 

                                            
28

Ferriell and Janger Understanding Bankruptcy 430-431; Tabb and Brubaker Bankruptcy Law 654; 
Evans Critical Analysis 195. 
29

See Ferriell and Janger Understanding Bankruptcy 430-431.  
30

Fox 2006 Legal Studies 223. 
31

Ferguson Ascent of Money 270; Ferriell and Janger Understanding Bankruptcy 96; Warren and 
Westbrook Debtors and Creditors 867. See also, in relation to mortgage foreclosure cases and the "anti-
deficiency", or "no recourse", provisions in the Fair Debt Collection Practices Act 1977, Bergia 2010 Rev 
Litig 391, 401-404. 
32

See Gross Failure and forgiveness 45-49 and references cited there. See Tabb and Brubaker 
Bankruptcy Law 680 on the so-called "millionaire's mansion loophole".  
33

Hereafter referred to as "the BAPCPA". The amendments to the homestead exemption provisions came 
into effect on 20 April 2005. 
34

 See s 522(b)(3)A of the Bankruptcy Code which is intended to prevent debtors from moving from a 
state with a limited homestead exemption, to one with a more favourable exemption, shortly before filing 
for bankruptcy, or, where they reside in a state with no limitation on the value of the homestead 
exemption, from increasing the value of the equity in their homestead just before filing for bankruptcy. 
See Gross Failure and forgiveness 45-49 and references cited there. 
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Code does impose, in certain circumstances, a restriction on the value of a homestead 

that a debtor may exempt in bankruptcy notwithstanding the state exemption.35 

 

7.2.3 Bankruptcy provisions 

 

Under the Bankruptcy Code, there are mainly two bankruptcy processes available to 

consumers. Chapter 7 provides for liquidation of the debtor's assets, often referred to as 

"straight" bankruptcy, and Chapter 13 provides for debt rescheduling, often referred to 

as "a wage earner's plan" or reorganisation. The filing of a bankruptcy petition creates 

an estate which is a separate legal entity and which holds and controls all assets owned 

by the debtor.36 The content of the bankruptcy estate differs depending on whether it is 

a Chapter 7 or a Chapter 13 bankruptcy filing.37 Under Chapter 7, all interests, assets 

and property, broadly defined,38 owned by the debtor at the time of commencement of 

the case, are included in the bankruptcy estate.39 Under Chapter 13, the bankruptcy 

estate includes the same assets as under Chapter 7 as well as specified types of 

property which the debtor acquires after the commencement of the case.40 Federal and 

state exemptions of property, including, for example, clothing, bedding, and household 

items, as well as the homestead exemptions, assist the bankrupt to obtain a "fresh 

start".41 

 

In the Chapter 7 bankruptcy process, which is supervised by the bankruptcy court, the 

debtor's assets are surrendered to, and sold by, the trustee and the proceeds are 

distributed amongst the bankrupt's creditors, subject to the debtor's right to retain 

                                            
35

See s 522(p), (q) and (o) of the Bankruptcy Code. In 2011, the amount of equity exempted is restricted 
to $146 450. 
36

See Ferriell and Janger Understanding Bankruptcy 223; Evans 2010 CILSA 337, 347. 
37

See s 541 of the Bankruptcy Code. See Ferriell and Janger Understanding Bankruptcy 224ff; Evans 
2010 CILSA 348. 
38

See s 541(a)(1) of the Bankruptcy Code. See Gross Failure and forgiveness 44. 
39

See s 541(a)(1)-(6) of the Bankruptcy Code.  
40

And before the case is closed, dismissed or converted into a case under Chapters 7 or 11 of the 
Bankruptcy Code; see s 1306(a)(2) of the Bankruptcy Code. See Ferriell and Janger Understanding 
Bankruptcy 255ff, 645. 
41

For discussion of the exemptions in American law, see Evans Critical Analysis 165ff; Evans 2010 CILSA 
345, 346ff; Gross Failure and forgiveness 93. 
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certain exempt property and the rights of secured creditors.42 To be eligible to file for a 

Chapter 7 bankruptcy, a debtor must qualify for relief under a "means test" which, inter 

alia, requires an income below a certain threshold.43 Ordinarily, debtors who file for a 

Chapter 7 bankruptcy do not have non-exempt assets, with the result that there is no 

need for a sale to be held and, in practice, the bankrupt receives a discharge within a 

short period of time.44 

 

The purpose behind a Chapter 13 bankruptcy is not liquidation, but the preservation, of 

the estate, and the rehabilitation of the debtor by giving him a "fresh start" without 

necessarily becoming a burden on the state.45 The debtor generally remains in 

possession of the property of the estate which, should he successfully complete the 

payment plan, becomes part of his new estate.46 Thus, the debtor may re-acquire pre-

petition property by committing post-petition earnings to the payment of creditors' 

claims.47 On the other hand, however, if the plan fails and the bankruptcy is converted 

to a Chapter 7 bankruptcy, the property must be surrendered to the trustee for 

liquidation.48 

 

A person is eligible for Chapter 13 relief as long as his unsecured debts are less than 

US$360 475 and secured debts are less than US$1 081 400.49 The person must file a 

petition for Chapter 13 relief with the bankruptcy court of his domicile and it is a 

requirement that the petitioner must have received credit counselling within 180 days 

before filing.50 As soon as the petition is filed, an "automatic stay" is entered which 

temporarily stops all debt collection actions against the debtor or his property, including 

                                            
42

See Ferriell and Janger Understanding Bankruptcy 603ff. 
43

See Ferriell and Janger Understanding Bankruptcy 604, 607ff. 
44

See Ferriell and Janger Understanding Bankruptcy 603; Evans 2010 CILSA 340; Gross Failure and 
forgiveness 25. An alternative procedure for consumers with very large debt is Chapter 11. 
45

Evans Critical Analysis 162-163, 164-166. 
46

Ferriell and Janger Understanding Bankruptcy 223-224, 645, 646. 
47

As Evans 2010 CILSA 349 explains, in this way, the debtor "saves" assets which would have been 
liquidated, in a Chapter 7 bankruptcy, by using property, or post-petition acquisitions, which would have 
been exempt under Chapter 7. 
48

See Ferriell and Janger Understanding Bankruptcy 644; Evans 2010 CILSA 349. 
49

See s 109(e) of the Bankruptcy Code. These amounts are adjusted periodically to reflect changes in the 
consumer price index. See Ferriell and Janger Understanding Bankruptcy 642-643.  
50

See ss 109, 111 of the Bankruptcy Code.  

 
 
 



428 
 

a mortgage foreclosure sale.51 The automatic stay remains in effect until the bankruptcy 

case is completed. Within 15 days of filing the petition, the debtor must file: schedules of 

assets and liabilities; a schedule of current income and expenditure; schedules and 

details of all financial affairs; and a proposed payment plan to pay to the trustee, for the 

benefit of creditors, a portion of his debts over a period of between three to five years.52 

If the plan is confirmed by the bankruptcy court,53 the debtor is re-vested with all of the 

property not disposed of in terms of the payment plan.54 The debtor must then pay his 

debts according to the confirmed payment plan.  

 

Many debtors file for Chapter 13 bankruptcy with the specific object of saving their 

home from a mortgage foreclosure sale.55 In a Chapter 13 filing, it is possible to obtain 

"cram down modification" of secured debt. This means that the bankruptcy court may 

confirm a payment plan which entails the adjustment of the terms of the original 

agreement without the consent of the secured creditor.56 However, this does not apply 

to a mortgage over real estate which is the debtor's principal residence.57 Therefore, if 

the debtor wishes to avoid his home being sold in foreclosure, he must continue to 

make payments in accordance with the original mortgage agreement. If the debtor is 

already in default with respect to his mortgage obligations, in an explicit exception to the 

rule that prohibits modification of home mortgages, the Bankruptcy Code allows him to 

"cure and reinstate" the mortgage at any time prior to a foreclosure sale of the 

                                            
51

See s 362 of the Bankruptcy Code. See Ferriell and Janger Understanding Bankruptcy 257-258, 275, 
356-357. However, if the debtor has no valuable interest in the property and does not need it to 
reorganise, the court must lift the automatic stay and permit the creditor to foreclose, as if the bankruptcy 
case had not been filed. 
52

It may be noted that, in practice, the proposed payment plan is generally filed at the time of filing; see 
Ferriell and Janger Understanding Bankruptcy 643.  
53

See s 1325(a) and (b) of the Bankruptcy Code for requirements for confirmation of a plan. See also 
Ferriell and Janger Understanding Bankruptcy 663ff. 
54

See s 1327(b) of the Bankruptcy Code. See also Ferriell and Janger Understanding Bankruptcy 694; 
Evans 2010 CILSA 349. 
55

See Ferriell and Janger Understanding Bankruptcy 257-258, 656-657; White and Zhu 2010 J Leg Studs 
33; Morris and Guccion 2011 ABI L Rev 1, 18.  
56

See 1325(a)(5) of the Bankruptcy Code. 
57

See s 1322(b)(2) of the Bankruptcy Code; Ferriell and Janger Understanding Bankruptcy 654-657, 687-
688. It may be noted that, if the residence is personal property, such as a trailer or a motor home, the 
creditor's claim may be modified.   
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mortgaged property.58 Thus, the payment plan should require the debtor to make all 

regular instalment mortgage payments which will become due after filing the Chapter 13 

petition as well as to make additional payments so that arrear mortgage payments will 

be paid within a reasonable time.59 In the event that the bankrupt makes all payments 

timeously and pays any arrear amounts within a reasonable time – something which he 

is often more able to do once other debt obligations have been modified – he may 

become eligible to refinance the property after a period of repayment. In this event, he 

might be able to make additional payments to unsecured creditors.60 

 

7.2.4 The recent recessions and related developments   

 

The recent economic crisis and recessions, which necessitated the implementation of 

measures akin to emergency measures traditionally extended to counter the effects of 

disasters, war and revolution,61 brought to the fore the need to address and, in the 

longer term, to avoid, the adverse consequences of home mortgage foreclosures for 

homeowners, creditors and society, generally.62 During 2007 and 2008, as increasing 

                                            
58

See s 1322(c)(1) of the Bankruptcy Code. See also Ferriell and Janger Understanding Bankruptcy 657 
n 112 refer to In re Cain 423 F.3d 617 (6

th
 Cir. 2005). S 1322(c)(2) contains another explicit exception to 

the rule that prohibits modification of home mortgages. It applies when the last payment on the mortgage 
is due before the end of the payment plan. This might occur, for example, if the debtor files for a Chapter 
13 bankruptcy within the last few years of the residential mortgage or where, in terms of the original 
agreement, there is a "balloon payment" due in the three- to five-year period after the debtor has filed for 
the Chapter 13 bankruptcy.  See Ferriell and Janger Understanding Bankruptcy 657.  
59

See Ferriell and Janger Understanding Bankruptcy 657; Morris and Guccion 2011 ABI Law Rev 19-20. 
60

See Ferriell and Janger Understanding Bankruptcy 430-431, 657. 
61

See 2.3.5.2, above. 
62

See Wagner 2010 Geo J Pov Law & Policy 423; Carr and Lucas-Smith 2011 Suffolk U L Rev 7; Boyack 
2011 AmULRev 1489; Braucher 2010 Ariz L Rev 727; Smith 2011 J Civ Rights & Ec Dev 525; Martin 
"New Housing Program is Aimed at the Unemployed" New York Times (7 July 2011) 
http://www.nytimes.com/2011/07/08/business/new-housing-program-is-aimed-at-the-unemployed.html 
[date of use 15 March 2012]; Streitfeld "Big Banks Easing Terms on Loans Deemed as Risks" New York 
Times (2 July 2011) http://www.nytimes.com/2011/07/03/business/03loans.html [date of use 15 March 
2012]; Streitfeld "Backlog of Cases Gives a Reprieve on Foreclosures" New York Times (19 June 2011) 
http://www.nytimes.com/2011/06/19/business/19foreclosure.html?pagewanted=print [date of use 15 
March 2012]; Morgenson "Countrywide to Distribute Settlement to its Clients" New York Times (20 July 
2011) http://www.nytimes.com/2011/07/21/business/countrywide-to-pay-borrowers-108-million-in-
settlement.html?_r=1 [date of use 15 March 2012]; The Associated Press "Wells Fargo Agrees to Pay 
$85 Million Over Loans" New York Times (20 July 2011) 
http://www.nytimes.com/2011/07/21/business/wells-fargo-to-settle-mortgage-charges-for-85-million.html 
[date of use 15 March 2012]; Herron "Banks repossessed 1 million homes last year – and 2011 will be 
worse" msnbc.com (13 January 2011) http://www.msnbc.msn.com/id/41051419/ns/business-
real_estate/t/banks-repossessed-million-homes-last-year-will-be-worse/ [date of use 15 March 2012]. 

 
 
 

http://www.nytimes.com/2011/07/08/business/new-housing-program-is-aimed-at-the-unemployed.html
http://www.nytimes.com/2011/07/03/business/03loans.html
http://www.nytimes.com/2011/06/19/business/19foreclosure.html?pagewanted=print
http://www.nytimes.com/2011/07/21/business/countrywide-to-pay-borrowers-108-million-in-settlement.html?_r=1
http://www.nytimes.com/2011/07/21/business/countrywide-to-pay-borrowers-108-million-in-settlement.html?_r=1
http://www.nytimes.com/2011/07/21/business/wells-fargo-to-settle-mortgage-charges-for-85-million.html
http://www.msnbc.msn.com/id/41051419/ns/business-real_estate/t/banks-repossessed-million-homes-last-year-will-be-worse/
http://www.msnbc.msn.com/id/41051419/ns/business-real_estate/t/banks-repossessed-million-homes-last-year-will-be-worse/
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levels of unemployment raised the rate of mortgage defaults and, in turn, home 

mortgage foreclosures by lenders,63 a "downward spiral" ensued as residential areas 

became filled with empty homes abandoned by defaulting mortgagors or vacated, in 

foreclosure. As property values sank well below their "boom-time" values and amounts 

for which homes had been mortgaged exceeded their current values, owners found 

themselves "underwater", holding "negative equity" in their homes. Increased 

homelessness following evictions from rented and owned homes in foreclosure placed a 

strain on the social security system. Homeowner assistance programmes, facilitated by 

the Mortgage Forgiveness Debt Relief Act of 2007, formed with the main purpose of 

encouraging lenders not to foreclose but to modify loan terms by agreement,64 could not 

stem the tide.65 

 

The HOPE for Homeowners Act of 200866 sought, for the benefit of "distressed 

borrowers", to encourage lenders to reduce principal loan balances by 10 percent.67 

However, this programme, in which participation by lenders was voluntary, also was 

                                            
63

Carr and Lucas-Smith 2011 Suffolk U L Rev 10-11. 
64

The Hope Now Alliance was one such programme. The Mortgage Forgiveness Debt Relief Act of 2007, 
Pub L 110-142, 121 STAT 1803, enacted on 20 December 2007, provided that debt "forgiven", or 
cancelled, in the course of mortgage loan modification, or in the course of foreclosure, on a primary 
residence, during the period from 2007 to 2009, would not be treated as income, for tax purposes. This 
period was extended, to 2012, by the Emergency Economic Stabilization Act of 2008, discussed below. 
See Hochbein 2010 Cap Univ L Rev 889. 
65

By April 2008, the State Foreclosure Prevention Working Group reported that the rate of home 
mortgage foreclosures exceeded the capacity of homeowner rescue programmes on account of the 
complex and slow consultation and administrative processes which had to be followed when seeking 
refinancing. See Christie "Housing relief efforts slow as pace of foreclosures rise" CNN Money (28 April 
2008) 
http://money.cnn.com/2008/04/28/real_estate/Hope_Now_workouts_slow/index.htm?postversion=200804
2817 [date of use 15 March 2012]. 
66

Passed as part of the Housing and Economic Recovery Act of 2008, Pub L 110-289, 122 Stat 2654, 
enacted on 30 July 2008, consisting of a legislative package, made up of various statutes, which 
established a scheme mainly to restore confidence in Fannie Mae and Freddie Mac, the two large 
suppliers of mortgage funding, by strengthening regulations and injecting capital into them. (For 
background information on Fannie Mae and Freddie Mac, see Boyack 2011 AmULRev 1489.) It also 
introduced significant regulatory reforms for the provision of housing finance and new requirements, for 
lenders, in relation to early disclosure of mortgage terms and charges, and new regulations regarding 
registration and conduct of loan originators. 
67

It authorised the Federal Housing Administration to guarantee up to US$300 billion in new 30-year fixed 
rate mortgages for subprime borrowers. It also authorised states to refinance subprime loans using 
mortgage revenue bonds and established the Federal Housing Finance Agency which placed Fannie Mae 
and Freddie Mac under its conservatorship. See Johnson and Waldrep 2010 NC Bank Inst 191, 203-204. 
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unsuccessful.68 On 3 October 2008, the Emergency Economic Stabilization Act of 

2008,69 now commonly referred to as "the bailout", was enacted. This created the 

Troubled Asset Relief Program ("TARP") to enable the United States Treasury to 

purchase failing bank assets and to encourage mortgagees to take advantage of the 

HOPE for Homeowners Program, or other available programmes, to keep foreclosures 

to a minimum.70 However, this aim was not achieved.71 In February 2009, President 

Barack Obama announced the Homeowner Affordability and Stability Plan, including the 

Home Affordable Modification Program,72 which, once again, encouraged mortgage 

servicers' voluntary participation by offering them incentives to modify loans and which, 

it was envisaged, would assist an anticipated three to four million homeowners to avoid 

foreclosure. But this, also, has generally not been regarded as a success.73 The Helping 

Families Save their Homes Act of 200974 was passed without the controversial, 

proposed "cram down" provisions which would have granted bankruptcy judges the 

authority, when confirming Chapter 13 payment proposals, to reduce the capital sum or 

applicable interest rates or to extend the repayment period up to a maximum of 40 

years, for home mortgages on primary residences.75 

 

                                            
68

There were significantly fewer applications than anticipated, and very few refinanced mortgages were 
processed, a fact attributed to high fees, high interest rates, reluctance on the part of lenders to reduce 
the principal sum owing, and a requirement that the federal government should receive 50% of any 
appreciation in value of the house. 
69

Division A of Pub L 110-343, 122 Stat 3765, enacted on 3 October 2008. 
70

It permitted the Treasury Secretary to apply loan guarantees and credit enhancements in an effort to 
promote the resort to loan modifications to avert foreclosures. 
71

See Carr and Lucas-Smith 2011 Suffolk U L Rev 10. 
72

It provided $75 billion, supplemented by US$200 billion in additional funding, for Fannie Mae and 

Freddie Mac to purchase, and more easily refinance, mortgages. It encouraged lenders to reduce 
homeowner's monthly payments to 38% of their gross monthly income and the government would share 
the cost to further reduce the payment to 31%. The plan also involved potentially forgiving, or deferring, a 
portion of the borrower's mortgage balance. For details of the Home Affordable Modification Program, see 
Braucher 2010 Ariz L Rev 727; Johnson and Waldrep 2010 NC Bank Inst 191, 205-206.  
73

Colesanti 2011 J Civ Rights & Ec Dev 483, 489; Crespi 2011 Santa Clara L Rev 153, 179-180; Carr and 
Lucas-Smith 2011 Suffolk U L Rev 15ff; Braucher 2010 Ariz L Rev 787-788. 
74

111-S 896. 
75

This would have involved an amendment to s 1322(b)(5) of the Bankruptcy Code. Although the House 
of Representatives voted to pass the bill (HR 1106, with votes recorded as 234 to 191), Senate did not 
approve the cram down provisions. See Johnson and Waldrep 2010 NC Bank Inst 207-208. For 
arguments in favour of the cram down provisions, see Maynard 2010 NC Bank Inst 275; Seidenberg 2009 
ABA Jnl (August) 55. 
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Commentators have advanced various proposals to resolve the problem. One proposal 

included the introduction of "cram down" provisions in Chapter 13 bankruptcy cases to 

provide for streamlined mortgage principal reduction.76 Another recent proposal has 

been to encourage strategic default by homeowners, to force lenders to reduce principal 

sums which, it was suggested, they would be more likely to choose than foreclosure, in 

the prevailing economic circumstances.77 Yet another proposal includes a combination 

of allowing foreclosure sales only as a last resort, mandatory pre-foreclosure mediation 

and conciliation as well as overhauling the Home Affordable Stability Program to 

provide for broad-scale principal reduction for borrowers who are "underwater". Where 

foreclosure cannot be avoided, the proposal posits avoiding eviction of borrowers by 

implementing enhanced buy and rent back schemes to allow them to remain in 

occupation, for a period, as tenants.78 

 

Programmes using mediation, or a negotiation process, facilitated by a neutral third 

party or loss mitigation processes which do not involve any third party have been 

introduced in some cities, counties and states of the United States of America.79 For 

example, in the state of New York, initially arising out of a court having postponed 

foreclosure proceedings until parties had attempted meaningfully to reach settlement, 

legislation now provides, in respect of all home mortgages, for a mandatory pre-

foreclosure settlement conference to be held within 60 days of proof of service having 

been filed with the county clerk.80 It requires the homeowner and the lender to negotiate 

in good faith with the purpose of settling the matter to avoid foreclosure. The lender is 

required to have a representative or attorney present at the settlement conference with 

                                            
76

See, for example, Posner and Zingales 2009 Am L & Ec Rev 575, suggested this in respect of homes 
located in areas which had experienced a reduction in median house prices of 20% or more, calculated 
with reference to the reduction in median house prices, on the basis that, if the home was later sold, 50% 
of the proceeds would go to the lender. 
77

Crespi 2011 Santa Clara L Rev 153. 
78

Carr and Lucas-Smith 2011 Suffolk U L Rev 22-24; See Smith 2011 J Civ Rights & Ec Dev 561-562; 
Behrend 2010 NC Bank Inst 219. 
79

See Kulp "Foreclosure Mediation Program Models" compiled by the American Bar Association 
http://www.abanet.org/dispute/mediation/resources.html [date of use 15 March 2012]. See also Khader 
2010 Col J L & Soc Probs 109, 111-112 and references cited there; Ornstein, Yoon and Holahan 2010 
Consumer Fin LQ Rep 98. For discussion of the advantages of loan modification, for both the lender and 
the borrower, see Wagner 2010 Geo J Pov L & Policy 423. 
80

See s 3408 of the Civil Practice Law and Rules of New York which was signed into law on 15 December 
2009. This applies to "one- to four-family" homes. 
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the authority to fully negotiate and settle the matter. The foreclosure proceedings are 

stayed until the referee, or judicial hearing officer, determines that the settlement 

conferences have been concluded, in that they have resulted in loan modification or an 

appropriate alternative, or because one of the parties has not satisfied the 

requirements. The referee, or judicial hearing officer, thereafter makes a 

recommendation to the judge presiding over the foreclosure proceedings.81 

 

In the city of Philadelphia, the Residential Mortgage Foreclosure Diversion Program, 

administered by the courts, requires plaintiffs to meet in person with each defendant, to 

whom the court allocates a pro bono attorney, before a judge will certify a home 

foreclosure sale.82 In Florida, a state-wide, compulsory mediation program, instituted 

through administrative orders issued by the Florida Supreme Court, applied, between 

December 2009 and December 2011, to regulate the substantive and procedural 

requirements in all foreclosure cases pertaining to residential mortgages.83 In Indiana, a 

local rule was established in Marion County, providing for mandatory pre-foreclosure 

settlement conferences. Thereafter, an amendment to the Indiana Code granted 

defendants in residential mortgage foreclosure actions the right to request a settlement 

conference and, in time, Best Practices Guidelines were developed in this regard.84 In 

                                            
81

A proposed amendment will allow only two postponements on account of the lender having no 
representative present who is authorised to settle the matter, or failing to negotiate in good faith, or to 
meet other deadlines, after which the claim will be dismissed. See Bill number S442-2011 
http://open.nysenate.gov/legislation/bill/S442-2011 [date of use 15 March 2012]. For critical comment on 
the legislation applicable to foreclosure cases in New York, see Dillon 2010 Pace L Rev 855. 
82

See Joint General Court Regulation No 2008-01, issued by the First Judicial District of Philadelphia and 
the Court of Common Pleas of Philadelphia County. 
83

The first administrative order, AOSC09-54, was written by Chief Justice Peggy Quince on 28 December 
2009. All other circuits followed suit. See Ornstein, Yoon and Holahan 2010 Consumer Fin L Q Rep 86; 
Press 2011 Nev LJ 306, 338. It may be noted that the state-wide, managed mediation programme was 
terminated, by a subsequent administrative order, AOSC11-44, issued by Chief Justice Charles T 
Canady, on 19 December 2011. The Chief Justice suggested that, henceforth, circuit chief judges should 
use their statutory powers to adopt appropriate measures, including referral of cases to mediation on a 
case-by-case basis.           
84

See Marion County (Indianapolis) Local Rule LR49-TR85-231 Marion Circuit and Superior Court Rules 
16 http://www.inbar.org/LinkClick.aspx?fileticket=LNe5yUFfNRU%3D&tabid=387 [date of use 15 March 
2012] and Indiana Code Chapter 10.5 Foreclosure Prevention Agreements for Residential 
Mortgageshttp://www.in.gov/legislative/ic/code/title32/ar30/ch10.5.html [date of use 15 March 2012]. For 
discussion of this legislation, see Ornstein, Yoon and Holahan 2010 Consumer Fin L Q Rep 197. 
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Maine,85 a mortgage holder filing a foreclosure complaint against an owner-occupied 

residence is obliged to serve a one-page notice on the homeowner including a warning 

that failure to answer the complaint will result in foreclosure of the property. A sample 

answer, and an envelope in which to mail their answer to the court, must be provided 

with the notice, as well as a description of the mediation programme. Once an answer is 

filed with the court, all foreclosure proceedings are stayed until the mediation process is 

complete. The mediation sessions must be attended by the mediator, who is usually a 

former judge, attorney or bank professional, the homeowner, and a representative of the 

mortgage holder who has authority to restructure the loan. An initial informational 

session is held to assist the homeowner by advising him of the procedure, the 

documents required to be submitted for consideration, and what facts and 

circumstances would be relevant. Voluntary mediation programmes also operate in a 

number of other states, in the United States of America.86 

 

In a comparable development, the Southern District of New York bankruptcy court 

facilitated loan modification by making use of its inherent power to order parties to 

negotiate in good faith in an effort to mitigate loss.87 Thus, a Loss Mitigation Program 

was established for which the court has become renowned.88 The result is that, where 

appropriate, the homeowner will remain in his home, or parties negotiate a "graceful 

exit" in terms of which the bankrupt has a specific period to vacate his home or a "short 

sale" or the creation of a deed in lieu of foreclosure.89 

 

                                            
85

See 14 MRS s 6321-A and Civil Rule 93 Maine Rules of Procedure (1 January 2010) 
http://www.mainelegislature.org/legis/statutes/14/title14sec6321-A.html [date of use 15 March 2012].  
86

See, for example programmes described in: Schneider and Fleury 2011 Nev LJ 368 for details of the 
voluntary programme run by the Marquette University Law School and the City of Milwaukee; Benson 
2010 CBA Record (24 October 2010) 36, on Cook County's Programme; and Johnson and Waldrep 2010 
NC Bank Inst 203-206, on legislation passed in North Carolina.  
87

For academic comment on the opportunities posed for mortgage loan modification in bankruptcy cases, 
see Porter 2009 Tex L Rev 121; Eggum, Porter and Twomey 2008 Utah L Rev 1123; Levitin 2009 Wisc L 
Rev 565; Jacoby 2009 Loy J Pub Interest L 171. 
88

See Morris and Guccion 2011 ABI L Rev 46ff. See also Loss Mitigation Program Procedures   
http://www.nysb.uscourts.gov/pgh/lossmitigation/LossMitigationProcedures.pdf [date of use 15 March 
2012]. 
89

See published testimony, on 11 February 2011, of the Hon Robert D Drain of the US Bankruptcy Court 
for the Southern District of New York before the Senate Judiciary Committee in 2011 ABI Jnl (30 March 
2010) 10. For the meaning of a "short sale" and a "deed in lieu of foreclosure", see Braucher 2010 Ariz L 
Rev 743. 
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In July 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act 201090 

was enacted with the primary stated aim of promoting financial stability.91 Part of this 

legislation was designated as "Enumerated Consumer Law", to be administered by the 

Bureau of Consumer Financial Protection, newly created to regulate standards for 

residential mortgages. An important new requirement is that a consumer who applies for 

a loan which will be secured by his principal dwelling must obtain pre-loan counselling 

from a certified counsellor. The Act has also amended legislation applicable to "real 

estate settlement procedures", introduced new requirements in relation to mortgage 

servicers' interaction with consumers and new rules, applicable in the Home Affordable 

Modification Program, to assist eligible homeowners with loan modifications on their 

home mortgage debt.92 

 

In September 2010, flaws in the foreclosure processes emerged. These included the 

employment of "robo-signers" who mass-produced documents and affidavits which 

resulted in the filing of false court documents.93 Amidst controversy, the four major 

banks declared a moratorium on foreclosures94 which resumed only after the institution 

of reforms in the administration of the foreclosure procedures and the introduction of 

closer scrutiny by courts of the relevant documents.95 

 

In July 2011, the Treasury Department announced a home mortgage relief program in 

terms of which eligible, unemployed homeowners may defer part or all of their monthly 

                                            
90

Pub L 111-203, HR 4173, effective 21 July 2010. For discussion of this legislation, see Pottow "Ability to 
Pay"; Cook and Musselman 2010 Consumer Fin L Q Rep 231; Ropiequet, Naveja and Hirsh 2010  
Consumer Fin L Q Rep 284. 
91

This it aimed to do through financial regulatory reform by, inter alia, improving accountability and 
transparency in the financial system, ending "bailouts" and protecting consumers from abusive financial 
services practices, limiting the TARP and reducing the national deficit. 
92

Various provisions anticipate significant structural reforms of Fannie Mae and Freddie Mac and provide 
for $35 million dollars as additional funding for mortgage relief, neighbourhood stabilisation programs and 
legal assistance for foreclosure-related issues.  For a useful explanation of the Bureau's function and 
powers, see Ropiequet, Naveja and Hirsh 2010 Consumer Fin L Q Rep 285-289. 
93

See Banks 2011 ABI Jnl 54; Froehle 2011 Iowa LR 1712, 1719. 
94

See DeCosta 2011 Boston BJ 23; Greenberg 2010 Temp L Rev 253. 
95

Streitfeld "Backlog of Cases Gives a Reprieve on Foreclosures" New York Times (19 June 2011) 
http://www.nytimes.com/2011/06/19/business/19foreclosure.html?_r=1&pagewanted=all [date of use 15 
March 2012]. 

 
 
 

http://www.nytimes.com/2011/06/19/business/19foreclosure.html?_r=1&pagewanted=all


436 
 

mortgage payments and interest for up to 12 months while they seek employment.96 An 

increase in foreclosures was predicted for 2011.97 However, it seems that, in a number 

of states, the delays caused by the backlog of foreclosure cases provided a type of 

reprieve for defaulting homeowners. This was as a result of, inter alia, courts requiring 

pre-foreclosure settlement conferences and increased court scrutiny by the courts of 

documentation, the existence of sufficiency of proof, and adherence to proper 

process.98 There are also indications that lenders frequently take the initiative and pro-

actively seek out borrowers, who are not yet in default. Lenders reportedly often prefer 

to modify the terms of their original agreements, which include adjustable interest rates 

and delayed "balloon" payments of principal and interest, and sometimes even offer to 

reduce principal loan amounts in an effort to prevent the borrower defaulting in future 

and to avoid prospective foreclosure proceedings.99 

 

7.2.5 Comment 

 

The existence of a formal homestead exemption does not necessarily assist the debtor 

as it does not apply to provide protection to a homeowner against the claim of a 

mortgagee. In the individual debt enforcement process, the substantive and procedural 

requirements as well as best practice guidelines may all be regarded simply as forming 

part of the response to the economic crisis, or emergency measures, devised in an 

effort to prevent economic collapse. Be that as it may, it is submitted that they also 

serve as an excellent model for proper and appropriate consideration of relevant 

circumstances before forced sale of a debtor’s home is sanctioned by a court.   

                                            
96

The three-month deferment period allowed in an earlier programme was too short. See Martin "New 
Housing Program is Aimed at the Unemployed" New York Times (7 July 2011) 
http://www.nytimes.com/2011/07/08/business/new-housing-program-is-aimed-at-the-unemployed.html 
[date of use 15 March 2012].  
97

Herron "Banks repossessed 1 million homes last year – and 2011 will be worse" msnbc.com (13 
January 2011) http://www.msnbc.msn.com/id/41051419/ns/business-real_estate/t/banks-repossessed-
million-homes-last-year-will-be-worse/ [date of use 15 March 2012]. 
98

Froehle 2011 Iowa L R 1722, 1740; Streitfeld "Backlog of Cases Gives a Reprieve on Foreclosures" 
New York Times (19 June 2011) 
http://www.nytimes.com/2011/06/19/business/19foreclosure.html?_r=1&pagewanted=all [date of use 15 
March 2012]. 
99

Streitfeld "Big Banks Easing Terms on Loans Deemed as Risks" New York Times (2 July 2011) 
http://www.nytimes.com/2011/07/03/business/03loans.html [date of use 15 March 2012]. 
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The Chapter 13 bankruptcy payment plan is comparable to South Africa's debt review 

process. Important differences are that home mortgage obligations are not included in a 

Chapter 13 payment plan but, to save his home from forced sale, the debtor is required 

to pay any mortgage arrears and to maintain regular current payments that become 

due. Therefore, the payment plan must cater for this. In the Chapter 13 bankruptcy 

process, a court may not modify the terms of the mortgage without the consent of the 

mortgagee. By contrast, in the South African debt review process, a magistrate's court 

is empowered to modify the terms of the original mortgage agreement without the 

consent of the mortgagee. 

 

The recent economic crisis and recessions forced authorities, in the United States of 

America, to address the adverse consequences of, and to stem the tide in, the alarming 

rate of home mortgage foreclosures. Legislation was enacted in terms of which 

mortgage assistance was provided, in various forms, by the state to homeowners. 

Proposed solutions include allowing foreclosure sales only as a last resort, with 

mandatory pre-foreclosure mediation and conciliation between debtors and creditors. A 

number of states introduced practices and programmes including mediation and pre-

action negotiation processes. In the state of New York, legislation now provides for a 

mandatory pre-foreclosure settlement conference to be held. Compulsory mediation 

requirements also apply in Philadelphia, Indiana, and Maine. In the bankruptcy process, 

the Southern District of New York bankruptcy court requires mitigation loss conferences 

between parties to ensure that sale of bankrupt persons' homes occurs only as a last 

resort and, where sale is unavoidable, that bankrupt persons and their families are not 

evicted in such a way as to render them homeless.100 
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See 7.2.4, above. 
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7.3 Canada 

 

7.3.1  General and historical background  

 

The Canadian homestead exemption is stated to have arisen out of necessity, in the 

western provinces, in that they needed to compete against the United States for 

immigrants.101 The modern Canadian home exemption has been described as "an 

explicit and systematic scheme of legal protection for the home by exempting it – to a 

greater or lesser extent – from the pool of assets which creditors can access to recoup 

their losses on default."102 However, the level of protection varies widely, depending on 

the province or territory in which the debtor's home is situated,103 not only on account of 

statutory differences but, it seems, as a result also of regional differences and 

approaches to the interpretation of the exemption statutes.104 

 

7.3.2 The statutory home exemptions 

 

In most of the provinces and territories, legislative provisions allow exemptions from 

execution, or seizure by virtue of a writ of execution, of a limited acreage of agricultural 

land, commonly referred to as "homestead" exemptions, and also of primary 

residences, but limited as to value. In Ontario, New Brunswick, Nova Scotia, and Prince 

Edward Island, there is no exemption for land or a primary residence although, in New 

Brunswick and Prince Edward Island, there is a provision that land that is seized may 

not be sold unless the debtor "does not produce sufficient personal estate to satisfy the 

judgment upon which the execution is levied".105 

 

                                            
101

See Telfer "Evolution" 593, 595. 
102

Fox Conceptualising Home 310. 
103

See Davies "Federal Exemptions in Bankruptcy"Parliamentary Information and Research Service 
document PRB 02-28E http://www.parl.gc.ca/Content/LOP/ResearchPublications/prb0228-e.pdf [date of 
use 15 March 2012]; Boraine, Kruger and Evans "Policy Considerations" 681-682; Sarra "Economic 
Rehabilitation" 45-46 http://www.ic.gc.ca/eic/site/bsf-
osb.nsf/vwapj/Economic_Rehabilition.pdf/$file/Economic_Rehabilition.pdf [date of use 15 March 2012]. 
104

See Telfer "Evolution" 595. 
105

Boraine, Kruger and Evans "Policy Considerations" 681, with reference to Prince Edward Island 
Judgment and Execution Act RSPEI 1988 c J-2 s 26(2). 
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In all of the other provinces and territories, some provision is made for exemption of the 

home.106 A few notable features will be mentioned specifically. In Manitoba, a house 

may not be sold unless it has the prescribed value and, if so, that amount must be paid 

to the judgment debtor before anybody is put in possession of it.107 Further, in Manitoba, 

where a mobile home, which is ordinarily used as the judgment debtor's permanent 

residence, has been seized under a writ of execution, proceedings to sell it may not 

commence for a year.108 In Saskatchewan, the exemption includes "a trailer or portable 

shack" and, if the homestead is larger than 160 acres, specific provision is made that 

the surplus may be sold subject to any lien or encumbrance.109 In Saskatchewan, the 

exemptions apply also to protect from seizure or sale, a home or land which was 

provided as security in a security agreement110 except, it should be noted, where such 

agreement created a "purchase-money security interest" in the home or land, in which 

                                            
106

For instance, in Alberta, equity in a principal residence, up to a value of CAN$40 000 (with a co-owner's 
share reduced proportionately), is exempted, as is up to 160 acres of farm land if the principal residence 
is situated on it; see Alberta Civil Enforcement Act RSA 2000 c C-15. In Manitoba, equity in a principal 
residence of a non-farmer is exempted, up to a value of CAN$2 500 (reduced to CAN$1 500 for a co-
owner), and up to 160 acres of cultivated or grazing land, regardless of whether the primary residence is 
located on it. The house, stables, barns and fences on the debtor's farm will also be exempt from seizure. 
See s 13(1) of the Manitoba Judgments Act CCSM c J10 and the Manitoba Executions Act CCSM c 
E160, as amended. In Saskatchewan, equity in the house and buildings in which the debtor lives and the 
lot on which the home is situated, is free from seizure by virtue of a writ of execution, up to a value of 
CAN$32 000, as is up to 160 acres of land; see Saskatchewan Farm Security Act SS 1988-89 c S-17.1 
and the Saskatchewan Exemptions Act RSS 1978 c E-14. In British Columbia, there is a CAN$12 000 
exemption of equity in the principal residence, in Greater Vancouver and Victoria, whereas the rest of the 
province exempts equity of up to CAN$9 000; see the British Columbia Court Order Enforcement Act 
RSBC 1996 Chapter 78 and the applicable Regulations. In Quebec, "[a]n immovable serving as the 
principal residence of the debtor is also exempt from seizure where the amount of the claim is less than 
$10,000, except where … the claim is secured by a prior claim or legal or conventional hypothec on the 
immovable other than a legal hypothec securing a claim arising out of a judgment"; see article 553.2 (1) of 
the Quebec Code of Civil Procedure. In Newfoundland and Labrador, there is a CAN$10 000 exemption 
for the principal residence of the debtor, as well as an exemption for an interest in land; see the 
Newfoundland and Labrador Judgment Enforcement Act SNL1996 Chapter J-1.1, as amended, and 
applicable Regulations. In Yukon and in the Northwest Territories, the exemption is for an equity value of 
up to CAN$3 000; see the Yukon Exemptions Act Chapter 80 and the Northwest Territories Exemptions 
Act SNWT 2010 c4. In Nunavut, the exempt amount has been designated by regulation at CAN$35 000; 
see the Nunavut amendments to the Exemptions Act and s 1 of the Exemptions Regulations to the 
Exemptions Act R-006-2006, registered with the Registrar of Regulations on 26 May 2006. 
107

See s 13(4) of the Manitoba Judgments Act. 
108

See s 36 of the Manitoba Executions Act. 
109

See Saskatchewan Farm Security Act SS 1988-89 c S-17.1 and the Saskatchewan Exemptions Act 
RSS 1978 c E-14. 
110

See s 3(1) of the Saskatchewan Exemptions Act RSS 1978 c E-14. Buckwold 1999 Osg Hall LJ 303 
states that Saskatchewan may be regarded as an exception. 
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case the exemption is ineffective.111 In British Columbia, the value of equity exempted, 

in Greater Vancouver and in Victoria, is higher than that in the rest of the province 

because of the difference in median house prices in those areas.112 

 

7.3.3 The individual debt enforcement process 

 

A mortgagee's usual remedies for default by the mortgagor include the taking of 

possession, foreclosure,113 judicial sale, or contractual power of sale.114 It is important to 

note that, despite the existence of statutory home exemptions, no province or territory 

precludes seizure of real property by way of mortgage foreclosure, or other security 

enforcement, proceedings.115 However, the mortgagor's right of redemption, which he 

may exercise against proceedings for foreclosure or judicial sale, or in the case of extra-

judicial sale, as well as provincial legislation regulating civil procedure, do impose 

restrictions on the enforcement of the mortgagee's rights.116 Generally, the mortgagee, 

having first issued a demand for payment, must commence action by a petition, with 

accompanying affidavits to support the claim, in the particular court which has 

jurisdiction.117 Once the court has established the amount owing, it may issue an "order 

nisi" of foreclosure, specifying a period – known as the "redemption period" – within 

which the mortgagor must pay. The redemption period has traditionally been six 

months, although it may be shorter, or longer, in specific cases.118 If the respondent 

pays all amounts owing, including interest and any costs awarded by the court, within 

                                            
111

See s 5(1) of the Saskatchewan Exemptions Act RSS 1978 c E-14. A "purchase-money security 
interest" would arise out of an agreement such as is referred to, in South African law, as a kustingbrief, 
discussed at 4.3.3, above. In relation to types of security interests in land, recognised in Canadian law, 
see Roach Mortgages 3ff.   
112

See British Columbia Court Order Enforcement Act RSBC 1996 Chapter 78 and the applicable 
Regulations. 
113

It should be noted that the term "foreclosure" is not interpreted consistently across the Canadian 
provinces and territories. See Roach Mortgages 136ff.  
114

Roach Mortgages 13, 417, and other, specific, chapters on each remedy.  
115

For explanation and criticism of the position, see Buckwold 1999 Osg Hall LJ 305-306. 
116

See Roach Mortgages Chapter 4. 
117

It may be of interest, from a South African perspective, that in Canada, provision is made for a registrar 
to sign a default judgment for foreclosure; see Roach Mortgages 145-145. 
118

See Roach Mortgages 113,135. 
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the redemption period, he may redeem the property.119 Further, at any time before 

foreclosure, the mortgagor may apply to the court for an order for the property to be 

sold.120 

 

Once the order nisi has been issued, the mortgagee may enforce, or execute on, the 

judgment by selling other assets of the respondent. Alternatively, he may wait until the 

redemption period has expired, with no payment having been made by the mortgagor, 

to proceed with the foreclosure proceedings in which event he must apply for an order 

absolute. The grant of an order absolute has the effect of "foreclosing", or terminating, 

all of the interests of the mortgagor in the property and, once it is registered in the Land 

Title Office, to convey the property into the name of the mortgagee.121 

 

In some of the provinces and territories, legislation provides a measure of protection for 

a mortgagor against the harsh consequences of an acceleration clause.122 Where a 

mortgagor defaults and an acceleration clause renders the whole of the outstanding 

balance, including the principal amount and interest, due and payable, legislative 

provisions allow a court, on application by the mortgagor, to stay foreclosure or other 

proceedings. This may occur provided the default is cured within a specified period, by 

payment of all arrears and any other payments due, including costs and expenses 

incurred by the mortgagee. It may be noted that, in Nova Scotia, the applicable 

provision may be resorted to only once.123 

 

                                            
119

The mortgagor's right to redeem is based on equity. See, further, Roach Mortgages Chapter 2, 
particularly, 43, 75ff.  
120

The order is usually made subject to the proviso that the sale must be approved by the court. 
121

It may be of interest, from a South African perspective, bearing in mind ABSA v Bisnath, and related 
issues, discussed at 4.3.3, above, that, in some provinces, where, after the order absolute has been 
granted, the erstwhile mortgagee sells the property for an amount less than the judgment debt, he has no 
claim against the erstwhile mortgagor for the shortfall, unless he is in a position to re-convey the land. 
Further, if the former later sells the property for more than the amount that was owed, he is not obliged to 
pay any surplus to the erstwhile mortgagor. See, further, Roach Mortgages 131, 134, with specific 
reference to Lockhart v Hardy (1846) 9 Beav 349 50 ER 378, 15 LJ Ch 347, and legislation applicable in 
Alberta, Manitoba, Ontario and Saskatchewan. 
122

See Roach Mortgages 131 and Chapter 12, particularly 419-421, with reference to ss 22 and 23 of the 
Ontario Mortgages Act RSO 1990 c M40; s 38(1) of the Alberta Law of Property Act RSA 2000 c L7; and 
s 115 of the Manitoba Real Property Act RSM 1988 c R30. See also s 17(1) of the Alberta Judicature Act 
RSA 2000 Chapter J-2; s 42 of the Nova Scotia Judicature Act 1989 RS c 240. 
123

See s 42(4) of the Nova Scotia Judicature Act. 
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7.3.4 Treatment of the home in bankruptcy  

 

The federal Bankruptcy and Insolvency Act 1985 provides for certain assets, including 

assets which are exempt from execution or seizure under provincial law applicable 

where they are situated and where the bankrupt resides, to be placed beyond the reach 

of creditors in bankruptcy.124 Thus, a bankrupt homeowner's entitlement to an 

exemption varies depending on the province in which he lives. Although the Personal 

Insolvency Task Force on Bankruptcy Law Reform recommended a standardised 

homestead exemption of CAN$5 000,125 this has never been implemented.126 

 

Exempt property which is subject to a security interest is excluded from distribution as 

part of the bankrupt's estate. Therefore, it does not vest in the trustee.127 Although the 

Bankruptcy and Insolvency Act imposes a general stay on the exercise by creditors of 

any remedy against a bankrupt debtor of his property, the claims of secured creditors 

are exempt from the general stay.128 However, provision is made for a court to postpone 

the rights of realisation of the security for a period of up to six months.129 Apparently, 

such an order will be granted only where there is evidence that the creditor is likely to 

realise the security in a way which will yield an unreasonably low return, which would 

unduly increase the amount of that creditor's unsecured claim for any deficiency and 

would thus prejudice the interests of those entitled to share in a potential surplus.130 

                                            
124

See ss 67(1)(a) and (b) of the Bankruptcy and Insolvency Act RSC 1985 c B-3, hereafter referred to as 
"the Bankruptcy and Insolvency Act". 
125

Final Report (Ottawa, Industry Canada: Office of the Superintendent of Bankruptcy, August 2002). 
126

See also the Canadian Association of Insolvency and Restructuring Professionals' submission on 
proposed personal insolvency amendments under Bill C-55 to the House of Commons Standing 
Committee on Industry, Natural Resources, Science and Technology, 21 October 2005, referred to by 
Sarra Economic Rehabilitation 17-18, 42-47. See also Telfer 2005 Can Bus LJ 279-327; Davies 
Parliamentary Information and Research Service document PRB 02-28E 11. 
127

See ss 67(1)(b), 70(1) and 71 of the Bankruptcy and Insolvency Act. See also Boraine, Kruger and 
Evans "Policy Considerations" 667-668, with reference to MacKesey v Royal Bank of Canada (1991) 97 
Sask R (Sask CA); Evans 2008 De Jure 257; Buckwold 1999 Osg Hall LJ 304. 
128

See s 69.3(1) and (2) of the Bankruptcy and Insolvency Act. S 69.3(2) provides that "the bankruptcy of 
a debtor does not prevent a secured creditor from realizing or otherwise dealing with his security in the 
same manner as he would have been entitled to realize or deal with it if this section had not been 
passed…". See Buckwold 1999 Osg Hall LJ 281. 
129

See s 69.3(2) of the Bankruptcy and Insolvency Act. 
130

Buckwold 1999 Osg Hall LJ 284-285, with reference to Northwest Territories (Commissioner) v 
Simpson Air [1994] NWTR 184 (NWTSC) 189. 
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Such an approach has been regarded as being in accordance with the obligation on 

secured creditors, imposed by provincial legislation which regulates the individual debt 

enforcement process, to act in good faith and in a commercially reasonable manner in 

exercising rights of realisation.131 

 

An insolvent debtor will often resort to a consumer proposal in an effort to save his 

home from forced sale. The consumer proposal provisions, contained in the Bankruptcy 

and Insolvency Act,132 enable eligible consumer debtors to restructure their payment 

obligations through binding composition agreements with their creditors. However, a 

consumer proposal will not affect the rights of a secured creditor unless the latter elects 

to subject itself to its terms.133 Once a consumer proposal has been filed in terms of the 

Bankruptcy and Insolvency Act, a security agreement may not be terminated. The filing 

may also not trigger the operation of an acceleration clause, even if the parties' 

agreement provides for it. However, any other type of default does entitle a secured 

creditor to realise its security, free of the general 30-day stay imposed by the filing of a 

consumer proposal.134 Therefore, a debtor who wishes to protect his home from forced 

sale must ensure that the terms of the proposal enable him to maintain regular 

mortgage payments as agreed with the mortgagee.   

 

In Canada, provincial family law provisions also operate to provide some protection for a 

spouse against third parties, in relation to the family home. Provincial legislation 

generally enables non-transacting spouses to prevent unilateral dispositions of the 

family home without their consent135 and third party claims are regulated by legislation 

in a number of states.136 Some of these statutes provide for designation and registration 

                                            
131

Buckwold 1999 Osg Hall LJ 285, 280, 303. 
132

See ss 66.11-66.40 of the Bankruptcy and Insolvency Act RSC 1985 c B-3, as amended.  
133

See s 66.28(2)(b): an approved proposal is binding on secured creditors only if they have filed a proof 
of claim. See also Buckwold 1999 Osg Hall LJ 299.  
134

See s 69.2 of the Bankruptcy and Insolvency Act.  
135

Fox 2006 Legal Studies 219-220; Fox Conceptualising Home 349. 
136

See s 21 of the Ontario Family Law Act 1986; Chapter 246 of the British Columbia Land (Spouse 
Protection) Act 1996 RSBC; c D-15 of the Alberta Dower Act 2000 RSA 2000; c H80 Manitoba 
Homesteads Act 1992 CCSM, which also recognises rights of a "common–law partner"; c M-1.1 of the 
New Brunswick Marital Property Act 1980 SNB 1980; Chapter F-2.1 Prince Edward Island Family Law Act 
1995; Divisions II and III, dealing with the family residence and family patrimony, respectively, of the 
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of a family home. They also provide for the situation where a creditor proceeds to 

realise upon a lien, encumbrance or execution, or exercises a forfeiture on property that 

is a family home. In such a case, the spouse who has a right of possession of the family 

home has the same right of redemption or relief against forfeiture as the other spouse 

and is entitled to the same notice in respect of the claim and its enforcement or 

realisation.137 

 

7.3.5  Comment 

 

As is the position in the United States of America, the Canadian homestead 

exemptions, which apply both in the individual debt enforcement process and in the 

bankruptcy process, generally do not provide any protection for the home of the debtor 

against a mortgagee's, or other secured creditor's, claim. This has prompted the 

comment that, in this sense, secured creditors "enjoy the best of both worlds".138 The 

homestead exemptions do not affect a mortgagee's right of realisation of the security 

but, when the family home is sold, once the mortgagee's claim has been satisfied, the 

permitted amount of equity is retained by the homeowner.139 However, the right to 

redeem, and rules of civil procedure applicable in various provincial and territorial 

jurisdictions, place restrictions on the enforcement of a mortgagee's remedies, 

effectively allowing for a stay of foreclosure proceedings and affording the opportunity 

for a mortgagor to remedy his default within the redemption period, or a period specified 

by the court.140 Also, as in the United States of America, in Canada, it is common for a 

homeowner to resort to an alternative debt relief measure, the consumer proposal, 

                                                                                                                                             
Quebec Civil Code; Chapter F-2 of the Newfoundland and Labrador Family Law Act 1990 RSNL 1990; 
and c 275 of the Nova Scotia Matrimonial Property Act RSNS 1989, which applies also to cohabitants in 
heterosexual and homosexual relationships by virtue of the Law Reform Act 2000 which extended the 
provisions of the Matrimonial Property Act to a "common-law partner" and the Vital Statistics Act which 
recognised a "domestic partnership". It may be noted that a domestic partnership declaration must be 
executed before cohabitants are protected by Nova Scotia's "homestead scheme". 
137

This statement uses wording employed, for example, in the Prince Edward Island Family Law Act 1995. 
138

See Buckwold 1999 37 Osg Hall Law Journal 305. 
139

Although, in Manitoba, a house may not be sold unless it has the prescribed value and, if so, that 
amount must be paid to the judgment debtor before the sale is carried out, or any person is put in 
possession of it, this does not affect the claim of a mortgagee. See ss 13(4), 17 of the Manitoba 
Judgments Act.  
140

See 7.3.3, above. 
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provided for in bankruptcy legislation, in an effort to save his home from forced sale. 

However, a mortgage debt will not be included in the consumer proposal and, therefore, 

its terms should enable the debtor to satisfy any arrear payments and maintaining 

regular mortgage payment obligations.141 

 

An aspect of Canadian law which should be considered for implementation in South 

Africa is that, where an acceleration clause operates upon the mortgagor's default, he 

may apply for a court order to stay foreclosure proceedings commenced by the 

mortgagee, provided he cures his default and pays arrears and applicable costs within a 

period which the court has specified. Notably, in Nova Scotia, such indulgence is 

afforded to the mortgagor only once.142 It is submitted that introduction of a similar 

provision, in South Africa, could pose a solution to the problem experienced in ABSA v 

Ntsane, in relation to the repeated defaults of the mortgagor.143 

 

7.4 New Zealand 

 

7.4.1 General  

 

New Zealand, which commentators have regarded favourably as a jurisdiction where 

policies explicitly recognise the home as a site of special significance,144 also has a long 

tradition of protecting the debtor's home against creditors' claims. The Family Home 

Protection Act 1895 was enacted "to make provision for securing homes for the people 

and for preventing such homes from being sold for debt or otherwise".145 Available to 

married couples only, it enabled the owner to "settle" a dwelling house as a family home 

during his lifetime and until his children reached the age of 21. The act of "settlement" 

protected the home from the claims of unsecured creditors and the Official Assignee in 

                                            
141

See 7.3.4, above. 
142

See 7.3.3, above. 
143

Discussed at 5.5.2, above. 
144

Fox 2006 Legal Studies 219; Fox Conceptualising Home 349; Brown 2007 J S Pacific L 89, 93; Frieze 
Personal Insolvency Law 1148, 1150; Miller 1986 Conv & Prop Law 393, 404; Gravells 1985 Ox J L Studs 
132, 140ff.  
145

See New Zealand Law Commission Preliminary Paper 44 The Future of the Joint Family Homes Act 
August 2001, hereafter referred to as "Preliminary Paper 44", par 1. 
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Bankruptcy and gave a total exemption from death duty. An important point to note is 

that no home that was settled could be mortgaged.146 

 

The Joint Family Homes Act 1950,147 enacted as part of a programme to reinforce 

Christian family values in an attempt to counteract the high divorce rate, permitted, by a 

process of registration, the settlement of a home which was occupied by a married 

couple, on both spouses. Thus, they became co-owners. It set at £4 000 the upper limit 

of value for a home to be eligible for settlement and protected the home from creditors' 

claims and death duty to the limit of £2 000.148 Mortgaged property could be settled as 

long as the spouse who was not a party to the mortgage assumed personal liability to 

the mortgagee on settlement. A 1955 amendment removed the upper limit on the value 

of a home that could be settled.  

 

The Joint Family Homes Act 1964, which is still on the statute books, was enacted 

primarily "to obtain protection of a family asset and put it beyond the reach of 

creditors"149 and "to encourage joint ownership of the matrimonial home as a means of 

promoting stability and security in family life".150 This was perceived to be "a higher 

social end than that represented by commercial security for the creditor."151 It enabled 

married couples, through a simplified process, to register their home as a joint family 

home upon which immunity would be provided against creditors' claims up to a 

maximum amount, referred to as the "specified sum". Thus, a creditor could bring an 

action to realise the value of the registered home but, once sold, the spouse would be 

entitled to the proceeds of the sale, up to the amount of the specified sum, before an 

                                            
146

See Preliminary Paper 44 pars 1 and 2. These provisions were re-enacted as Part I of the Family 
Protection Act 1908 in terms of which only an unmortgaged home with a capital value of £1 500 or less 
qualified for protection. Not widely used, the Family Protection Act 1908 was repealed in 1955. 
147

For discussion of the Joint Family Homes Act 1950, see Preliminary Paper 44 pars 3-8. This Act was 
amended in 1951, 1952, 1955, 1957, 1959 and 1960. 
148

According to Preliminary Paper 44 par 7, "these were not unsubstantial amounts in the currency of the 
day". The amounts were set with reference to house prices at the time.  
149

This was stated in a parliamentary debate prior to its amendment; see Preliminary Paper 44 par 13, 
with reference to (1974) 390 NZPD 1504. See also Fox Conceptualising Home 349.     
150

See Preliminary Paper 44 par 9, with reference to a statement made in a parliamentary debate by the 
then Minister of Justice; see (1964) 340 NZPD 2994. See also Fox 220. 
151

Frieze Personal Insolvency Law 1150. 
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unsecured creditor would receive any of the proceeds.152 As in the 1950 Act, 

mortgagees were protected in that mortgaged property could be settled only if the 

spouse consented and assumed personal liability to the mortgagee.153 

 

A 1974 amendment created a type of exemption in insolvency by excluding the 

proceeds, up to the protected limit, of the sale, transfer, or other disposition of the home 

from the definition of "property" in the Insolvency Act 1967, as long as the home was 

registered as a joint family home at least two years prior to bankruptcy.154 Section 16 of 

the Joint Family Homes Act 1964 provides that, as long as the net equity exceeds the 

specified sum, upon application by any creditor or the Official Assignee in bankruptcy, 

the high court may direct a mortgage or sale of the entire settled property and a 

distribution of the money borrowed, or of the proceeds of the sale. However, the 

spouses must be left with "an 'absolute' protected entitlement" which is equal to the 

specified sum.155 In Official Assignee of Pannell v Pannell,156 the court held that, except 

in special circumstances, the policy behind the statute was to preserve a joint family 

home for the benefit of the registered proprietors and their family. Wilson J stated:157 

 
The special circumstances which justify an order for the sale of a joint family 
home will necessarily vary with each case but I think the greater the hardship to 
the registered proprietors and their family the weightier must be the 
countervailing circumstances necessary to be proved in order to justify making 
an order for sale. 

 

In the circumstances, the court, not regarding the bankruptcy of either or both of the 

spouses nor the large amount of the bankrupt's debts in themselves to be sufficient to 

justify an order for sale, refused an application for it.158 However, in Official Assignee v 

                                            
152

Initially, the specified sum, for protection from unsecured creditors, was £2 000. In the course of 
successive amendments to the Act, the specified sum has been increased. The amount is currently 
NZ$103 000; see cl 3 of the Joint Family Homes Act (Specified Sum) Order 2002 (SR 2002/364). 
153

See Preliminary Paper 44 pars 23-24. 
154

See the second proviso to s 9(2)(d) of the Joint Family Homes Act 1964. See also Preliminary Paper 
44 par 12; Official Assignee v Noonan [1988] 2 NZLR 252, referred to by Brown 2007 J S Pacific L 89, 93. 
155

See s 16(1) and (2) of the Joint Family Homes Act 1964, as amended. 
156

Official Assignee of Pannell v Pannell [1966] NZLR 324 (HC). 
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Official Assignee of Pannell v Pannell [1966] NZLR 324 (HC) 326. See also the Preliminary Paper 44 
par 22; Gravells 1985 Ox J Legal Studs 141.  
158

Official Assignee of Pannell v Pannell [1966] NZLR 324 (HC) 326. 
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Lawford,159 the court held that it had an unfettered discretion to permit the sale of the 

home without the need for defined special circumstances. The court ordered the sale in 

circumstances where both spouses had been declared bankrupt and where the 

outstanding debts amounted to less than half of the value of the equity in the joint family 

home. However, the court did not order the immediate sale of the home but ordered the 

bankrupts to execute a mortgage, preferably in favour of the Official Assignee, for a 

period of one year, with a power to sell the property in the event of the bankrupts failing 

to refinance within that period. In view of the poor health of the husband, the amount to 

be raised by mortgage was fixed at only two-thirds of the total debts.160 

 

Another statute, the Property (Relationships) Act 1976,161 applicable to marriages, civil 

unions and de facto partnerships, including same-sex relationships,162 provides that 

each spouse or partner has a protected interest in the family home which includes the 

proceeds of the sale of the family home.163 It provides that the protected interest of each 

spouse or partner is not liable for the unsecured debts of the other spouse or partner.164 

The value of the protected interest of a spouse or partner is the lesser of the specified 

sum or half of the equity of the spouses or partners in or, if it has been sold, half of the 

proceeds of the sale of the family home.165 In practice, the specified sum is kept equal 

with the specified sum, under the Joint Family Homes Act 1964, and is currently set at 

$103 000.166 
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Official Assignee v Lawford [1984] 2 NZLR 257. 
160

Official Assignee v Lawford [1984] 2 NZLR 257, 264. See Preliminary Paper 44 par 22; Gravells 1985 
Ox J Legal Studs 141-142. 
161

Formerly known as the Matrimonial Property Act 1976 which, in some respects was regarded as 
superseding the Joint Family Homes Act 1964; see Preliminary Paper 44 par 14. 
162

See s 1 of the Property (Relationships) Amendment Act 2001. 
163

See s 20B(1) of the Property (Relationships) Amendment Act 2001. 
164

Except for an unsecured debt incurred for the purpose of acquiring, improving or repairing the family 
home. 
165

See s 20B(2) of the Property (Relationships) Amendment Act 2001. 
166

See Preliminary Paper 44 par 29. See also cl 3 of the Property (Relationships) Act (Specified Sum) 
Order 2002 (SR 2002/363). 
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In 2001, the New Zealand Law Commission considered whether the Joint Family 

Homes Act 1964 should be retained or repealed.167 It compared, in minute detail, its 

provisions with those contained in the Matrimonial Property Act 1976 and analysed their 

shortcomings.168 It specifically considered whether both Acts should be repealed and 

replaced "with a blanket protection (up to the amount of the specified sum) of a 

bankrupt's principal dwelling house, roughly analogous in effect to the protection of 

necessary tools of trade and necessary household furniture and effects to be found in 

the Insolvency Act 1967 section 52".169 However, the Law Commission did not 

recommend a "blanket exemption", stating that, in bankruptcy, it would discriminate 

against non-homeowners who would not "be able to start their post-adjudication life 

assisted by a nest egg represented by the protected interest in the homestead". It also 

took into account the "geographical inequity" in light of variances in median home 

prices.170 The Law Commission acknowledged the advantage of the protection which 

the Joint Family Homes Act 1964 offered against creditors.171 However, it took into 

account that it had seldom been used172 and that, without any amendment, it 

discriminated against single homeowners, unmarried persons, and those in hetero- and 

homosexual de facto relationships, in a society which reflected a reduced rate of 

marriage and couples' preferences for de facto relationships.173 It also regarded the 

requirement, where mortgaged property was settled, that the spouse had to assume 

personal liability, to be disadvantageous to the spouse, particularly in cases of negative 

equity.174 In the result, the Law Commission recommended that the Joint Family Homes 

Act 1964 should be repealed and not replaced.175 However, a decade later, it has not 

yet been repealed.176 
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See Preliminary Paper 44 and New Zealand Law Commission Report 77 The Future of the Joint Family 
Homes Act December 2001, hereafter referred to as "Report 77". 
168

See Preliminary Paper 44 pars 26-33, 38, 42. 
169

See Preliminary Paper 44 par 45; Report 77 pars 17-18. 
170

See Preliminary Paper 44 par 34; Report 77 par 18.  
171

See Preliminary Paper 44 pars 5, 20 and Report 77 par 14. 
172

See Report 77 par 15. 
173

See Preliminary Paper 44 pars 38, 42. Under s 21(1)(b) of the Human Rights Act 1993, marital status is 
a prohibited ground of discrimination. 
174

See Preliminary Paper 44 par 24. 
175

See Report 77 par 22. 
176

The reason for the delay is not clear, it is submitted. The Joint Family Homes Act 1964 is apparently on 
the parliamentary agenda for debate on the recommended repeal; see http://www.parliament.nz/en-
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7.4.2 Comment  

 

It is ironic, it is submitted, that a form of statutory protection for the home, per se, 

against the claims of creditors, lauded as it was by certain commentators, is due for 

repeal, especially at a time when solutions are being sought across the globe to protect 

debtors' homes from forced sale.177 The original statutory provisions contained "forward-

thinking" features which reflected a balance between "promoting stability and security in 

family life" and the commercial interests of the creditor. It is submitted that it is 

unfortunate that the Law Commission did not more seriously consider preserving at 

least the essence of the protection afforded by the Joint Family Homes Act 1964, in an 

amended form which conforms to constitutional imperatives and extends its application 

to civil unions and de facto relationships.  

 

A pertinent observation, it is submitted, is that, as in the United States of America and in 

Canada, New Zealand's legislation does not provide any meaningful protection for the 

home, from the debtor's family's perspective, against the claims of a mortgagee and 

other secured creditors.   

 

7.5 England and Wales 

 

7.5.1 General  

 

England and Wales have no formal homestead exemption. However, a combination of 

                                                                                                                                             
NZ/PB/Legislation/Bills/Ballot/8/0/f/49HOOOCBallot201011111-Member-s-bill-ballot-Thursday-11-
November-2010.htm [date of use 15 March 2012]. On the other hand, however, it may be noted that, on 
25 August 2008, a new regulation 5A, in the Joint Family Homes Amendment Regulations 2008 
(2008/280), was made to provide for electronic lodgment of applications for registration of a home as a 
joint family home. Apparently, it is anticipated that new applications will be lodged despite the Law 
Commission's recommendation for the repeal of the Joint Family Homes Act 1964.   
177

New Zealand has apparently also been affected. See McManus "Mortgagee sales rise 'frightening'" 
Sunday Star Times New Zealand (15 February 2009) http://www.stuff.co.nz/the-
press/1401532/Mortgagee-sales-rise-frightening [date of use 15 March 2012]; Page "Mortgage sales 
reach 1-in-25-level" Sunday Star Times New Zealand (28 June 2009) 
http://www.stuff.co.nz/business/2546165/Mortgagee-sales-reach-1-in-25-level [date of use 15 March 
2012].   
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statutory provisions which were first introduced in the second half of the twentieth 

century into legislation regulating family law, provides a scheme which gives family 

members "home" occupation rights. Legislation and other rules regulating debt, 

including mortgage, enforcement procedures and bankruptcy processes, empower the 

courts to delay the forced sale of the home in appropriate circumstances, depending on 

the ability of the debtor to pay and, in some cases, his personal circumstances. 

Although the law of England and Wales reflects a concept of land ownership and land 

use178 which is very different from that applicable in South Africa, the effects of these 

statutory provisions allow useful comparisons to be made. With English law as a source, 

at one stage, of South African commercial and insolvency law, and with the impact of 

the Human Rights Act 1998 which applies the European Convention on Human Rights 

to the United Kingdom, interesting commonalities emerge between the English and the 

South African position. Given the influence of English law on the development of South 

African law, a historical overview will be provided of the treatment of debtors and 

bankruptcy, generally,179 as well as an account of treatment of the home. It should be 

noted, however, that English law influences on South African law180 took place at a time 

before English law developments which provided statutory protection for "matrimonial 

home rights".181 These rights are now more correctly, from constitutional and other 

perspectives, referred to as "home rights".
182 
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See, generally, Gray and Gray Elements of Land Law; Omar 2006 Conv & Prop Law 157, 157-158. 
179

For a succinct account of the historical development of bankruptcy law in England, see Milman 
Personal Insolvency Law 5-12. 
180

As mentioned at 2.3.1, above, the Cape Ordinance 6 of 1843, which was based on English law may be 
regarded as the basis of current South African insolvency law. 
181

For discussion of which, see 7.5.3, below. 
182

One of the effects of the enactment of the Civil Partnership Act 2004 was to amend the Family Law Act 
1996, and related enactments, so that they apply in relation to civil partnerships, that is, registered, same-
sex relationships, in the same way as they apply in relation to marriages. 
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7.5.2 Historical background 

 

During the twelfth and thirteenth centuries, a creditor could execute against the movable 

assets of a debtor.183 In the thirteenth century, a trader could be imprisoned for 

outstanding debt184 and, in later centuries, so too could a non-trader.185 A later 

development was that imprisonment could be prevented by an assignment for the 

benefit of creditors.186 Because, under the feudal system, land had occupied a central 

position, execution could occur only against personal property and profits or rents of 

real property.187 However, from the late thirteenth century onwards, execution was 

permitted against the real property of a debtor who was a trader.188 

 

Originally, personal bankruptcy was regulated by the Law Merchant,189 consisting of 

European commercial customs and practices, based on Italian mercantile law, itself 

originally based on Roman law,190 in terms of which only traders could go bankrupt.191 

From the fourteenth century onwards, the Law Merchant was absorbed into the English 

Common Law. The first English Bankruptcy Act192 was enacted in 1542. It was 

conceived as a criminal statute to combat debt evasion193 and it dealt with debtors who 

were traders and who had absconded in the sense that they were "fleeing" or "keeping 
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See, generally, Rajak "Culture of Bankruptcy" 11ff. In relation to the writs of levari facias, fieri facias 
and elegit, see Evans Critical Analysis 84, with reference to Bauer The Bankrupt's Estate 33; Dalhuisen 
International Insolvency  vol 1 1-39.  
184

11 Edward I (1283), also known as the Statute of Acton-Burnell; 13 Edward I (1285). Milman Personal 
Insolvency Law 6 states that imprisonment for debt may be traced back to a statute of 1263.   
185

 The creditor could imprison the debtor, take him to court and deprive him of his goods in payment of 

his debts, instead of applying for writs of fieri facias and elegit. This was extended to non-traders by 
enactments in 1352 and 1503. See the Report of the Review Committee: Insolvency Law and Practice 
(1982) Cmnd 8558, hereafter referred to as "the Cork Report", pars 26ff, 31ff; Dalhuisen International 
Insolvency vol 1 1-41; Evans Critical Analysis 84-85, with reference to Bauer The Bankrupt's Estate 35; 
Milman Personal Insolvency Law 6. 
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Dalhuisen International Insolvency vol 1 1-40; Evans Critical Analysis 85. 
187

By obtaining a writ of fieri facias or elegit. See Evans Critical Analysis 85, with reference to Bauer The 
Bankrupt's Estate 39. 
188

Provided for by the second Statute of Merchants, of 1285, and the Statute of Staples, of 1353. See 
Evans Critical Analysis 86-87, with reference to Bauer The Bankrupt's Estate 44. 
189

The Law Merchant was a body of law developed by medieval courts in various European countries. 
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See Fletcher Law of Insolvency 8, with reference to Dalhuisen International Insolvency Vol 1 Part 1 Ch 
2; Keay 2001 Common L World Rev 206, 221-228. 
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See the Cork Report par 32ff; Evans Critical Analysis 83, with reference to Jones English bankruptcy 5. 
192

34 & 35 Henry VIII c 4 (1542-3). 
193

See Milman Personal Insolvency Law 5-6. 
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their houses".194 This Act made provision for the seizure and sale of the debtor's 

property, including personal and real property, at the instance of any aggrieved party 

and the distribution of the proceeds to the creditors in proportion to the respective 

debts.195 

 

Criticisms of the position were that an insolvent trader could not apply to be declared 

bankrupt and bankrupts were treated as if they were criminals, with no differentiation 

being made between honest debtors who had become insolvent through misfortune and 

dishonest, or reckless, debtors.196 There was no provision for discharge197 until, in 1732, 

necessary wearing apparel of the bankrupt and his wife and children, his tools, 

household goods and furniture were exempted.198 The English Common Law continued 

to apply to "non-trader" debtors, the treatment of whom became increasingly harsh and 

inhumane, with committal to debtor's prison a common occurrence, even where the 

debtor had no assets with which to satisfy his debts.199 Reforms were introduced by the 

creation, in 1813, of a Court for the Relief of Insolvent Debtors and, thereafter, by the 

enactment of various successive Bankruptcy Acts. In 1861, a Bankruptcy Act was 

enacted which was applicable to all debtors, including "non traders".200 

 

                                            
194

A debtor was "keeping his house" if he had taken refuge in his house, often with his creditor's goods, 
where he enjoyed immunity from the law. See the Cork Report par 35; Rajak "Culture of Bankruptcy" 12; 
and Evans Critical Analysis 87-88, with reference to Bauer The Bankrupt's Estate 68, who links it with the 
notion that an Englishman's home was his castle. Evans suggests that this might have been one of the 
earliest indications of the notion of exempt property in bankruptcy, and, more specifically, that a debtor's 
home deserved to be protected. 
195

This reflected, for the first time, a system of collective participation by creditors and pari passu 
distribution among them of the debtor's available property. See Fletcher Law of Insolvency 9; Evans 
Critical Analysis 87, with reference to Bauer The Bankrupt's Estate 65, 71. In 1571, the Bankrupts Act 13 
Elizabeth 1 c 7 was enacted to make more detailed provision for bankrupt traders. 
196

See the Cork Report pars 37-38; Fletcher The Law of Insolvency 10-11. 
197

Although a measure of discharge was introduced by statute (4 & 5 Anne, c 4 (1705), amended and 
explained by 6 Anne, c 22 (1706) and 10 Anne, c 25) which allowed bankrupts to surrender their property 
in exchange for the exemption of some of their goods and discharge of liability for debts. See Fletcher 
Law of Insolvency 10; Evans Critical Analysis 92. 
198

This was in terms of a statute, 5 George II, c 30 (1732); see Evans Critical Analysis 92.   
199

"Non-traders" were persons who were employed, or who practised a profession, or who were 
landowners or farmers. In the late eighteenth century, imprisonment of debtors was referred to as "the 
English equivalent of the slave trade". See the Cork Report pars 32, 40-41; Milman Personal Insolvency 
Law 7-8. The state of affairs was depicted by Charles Dickens in The Pickwick Papers 1836 and Little 
Dorrit; see Rajak "Culture of Bankruptcy" 12. 
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Except for married women who were not traders; see the Cork Report par 42; Evans Critical Analysis 
87; Milman Personal Insolvency Law 8. 
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The Bankruptcy Act of 1883 provided for a bankruptcy order to vest the property of the 

bankrupt in the official receiver of the court and thereafter, once appointed, in a trustee. 

The property included land and "hereditaments" of the debtor and included not only 

property of the bankrupt, at the date of the bankruptcy order, but also that which he 

acquired during bankruptcy. Exemptions included after-acquired earnings, any award 

made for a personal wrong committed against the bankrupt and trust property held by 

the bankrupt. The trustee could disclaim any right to property that would be onerous to 

the bankrupt estate.201 In terms of the Bankruptcy Act of 1914, the trustee could claim 

excess income which the bankrupt would not require for the survival of himself and his 

family. Real property acquired after the bankruptcy order did not vest in the trustee 

unless he intervened to claim it.202 

 

In January 1977, a Review Committee on Insolvency Law and Practice203 was 

appointed, under the chairmanship of Sir Kenneth Cork, to carry out a comprehensive 

review of insolvency law and practice and to consider necessary and desirable 

reforms.204 The Cork Committee, in its report,205 commonly referred to as the Cork 

Report, having considered exempt property and family assets,206 recommended that 

greater emphasis should be placed on a bankrupt's surplus income during bankruptcy 

being applied to the payment of his debts.207 In particular, it called for clarity in the 

position of the family home208 and recommended that a court should be obliged to take 

into account the welfare of the bankrupt's family.209 

 

                                            
201

Evans Critical Analysis 94-95, with reference to Stephen New commentaries 176-177. 
202

Evans Critical Analysis 95-96, with reference to s 47 of the (Bankruptcy) Act of 1914. 
203

Hereafter referred to as the "Cork Committee". 
204

Fletcher Law of Insolvency 17-18 observes that the mandate did not include a review of the general law 
of credit and security, nor debt enforcement and nor was the Law Commission for England and Wales 
involved in the review. 
205

Report of the Review Committee: Insolvency Law and Practice (1982) Cmnd 8558, which, as 
mentioned above, is referred to, in this thesis, as "the Cork Report". 
206

The Cork Report pars 1094ff. 
207

The Cork Report par 591. 
208

The Cork Report par 241. 
209

The Cork Report par 1120. See 7.5.3.1, below. 
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The Insolvency Act 1986 introduced new provisions, many of which were based on the 

Cork Committee's recommendations regarding estate assets,210 including changes to 

the trustee's powers in relation to the debtor's home. The enactment of the Insolvency 

Act 2000 brought about further, debtor-orientated reform211 and the Enterprise Act 2002 

introduced provisions impacting on the way a trustee in bankruptcy deals with the home 

of the bankrupt.212 In 2000, the coming into operation of the Human Rights Act 1998 has 

impacted on certain aspects of debtor-creditor law and insolvency law.213 Section 6(1) of 

the Human Rights Act imposes a duty on public authorities, including courts and 

tribunals, not to act in a way which is incompatible with rights recognised by the 

European Convention on Human Rights and to protect individuals against breaches of 

their rights. Section 3 requires that all primary and subordinate legislation must be read 

and implemented in a way which is compatible with such rights. Article 8 of the 

European Convention on Human Rights, which provides that everyone has the right to 

respect for his family life and his home, is applicable, in particular, to protection of a 

debtor's home, in this context.214 

 

Article 8 provides: 

 
(1) Everyone has the right to respect for his private and family life, his home and 
his correspondence. 
(2) There shall be no interference by a public authority with the exercise of this 
right except such as is in accordance with the law and is necessary in a 
democratic society in the interest of national security, public safety or the 
economic well-being of the country, for the prevention of disorder or crime, for 
the protection of health or morals, or for the protection of the rights and freedoms 
of others. 
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See Fletcher Law of Insolvency 21. 
211

See Fletcher Law of Insolvency 23-24. 
212

See Fletcher Law of Insolvency 24-26 for discussion of the Enterprise Act 2002 the relevant provisions 
of which came into effect on 1 April 2004. 
213

See Gearty and Davies Insolvency Practice and the Human Rights Act 1998 41. See also, 7.5.3.3 (c), 
below, in relation to interpretation of the Insolvency Act 1986.   
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Lindberg 2010 Denning LJ 1. It has also been argued that Article 1 to the First Protocol may provide a 
defence to a debtor against an application by a creditor for forced sale of the home. See Pines Richman 
2000 NLJ 1102, 1104. See 7.5.3.3 (c), below. 
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It has been held that interference with respect for the home can take place either at the 

home or by affecting the continued enjoyment of the home itself.215 However, the 

approach of the English courts has been that Article 8 does not affect the mortgagee's 

right to possession after the mortgagor has fallen into arrears. In Harrow London 

Borough Council v Qazi,216 Lord Scott stated, with reference to the decision in Wood v 

UK,217 that "the [European] Commission's conclusion … [made] it clear … that a 

mortgagor cannot invoke Article 8 in order to diminish the contractual and proprietary 

rights of the mortgagee under the mortgage. Article 8 is simply not applicable."218 The 

majority, in Harrow London Borough Council v Qazi, adopted the view "that courts were 

not required to conduct a balancing exercise in individual cases, as domestic law itself 

struck the right balance between the interests of individuals and the interests of the 

community."219 On the other hand, in a minority judgment, Lord Bingham of Cornwall 

declared that "few things are more central to the enjoyment of human life than having 

somewhere to live."220 It has been submitted that the decision of the European Court of 

Human Rights, in Connors v United Kingdom,221 "carries the strongest implication that 

Qazi was wrongly decided".222 Cases that are more recent seem to suggest that this 

might indeed be the position.223 This, it is submitted, is a current issue which requires 

clarification in English law. 
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See McCann v United Kingdom [2008] 47 EHRHR, 40 ECHR par 50; Howard v United Kingdom 52 DR 
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Conceptualising Home 8; Lindberg 2010 Denning LJ 1.   
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Harrow London Borough Council v Qazi [2003] UKHL 42, [2004] 1 AC 983. 
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Wood v UK (1997) 24 EHRR CD 69, a decision concerning possession proceedings brought by a local 
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7.5.3 Statutory treatment of the debtor's home  

 

7.5.3.1  General 

 

In modern English law, a creditor may apply for orders for possession, and for sale, of a 

debtor's land, provided certain requirements have been met.224 With regard to 

mortgaged property, it has been stated that the mortgagee holds an inherent right to 

possession "as soon as the ink is dry".225 However, in practice, it will only be once the 

mortgagor has defaulted that the mortgagee will exercise his right to sell the property 

and apply the proceeds to satisfy the debt.226 The mortgagee will ordinarily seek a court 

order for the possession of the property so that it can be sold with vacant possession.227 

However, a court order is not always necessary. Where a mortgage deed contains a 

clause providing for the mortgagee to sell the property once payment is due, he may 

exercise his contractual rights without a court order.228 Even in the absence of such a 

clause, the mortgagee has an implied statutory power, conferred by section 101 of the 

Law of Property Act 1925, to sell the property.229 However, a mortgagee may not 

exercise this power until a mortgagor has been in default of payment for at least three 

months after having received notice to pay.230 A mortgagee may also apply, under 

section 91(2) of the Law of Property Act 1925, for a judicial order for the sale of the 

property in consequence of which the court may direct a sale of the mortgaged property 
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See, generally, Schofield and Middleton Debt and Insolvency 13ff; Miller Family, Creditors and 
Insolvency Chapter 4.  
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Per Harman J, in Four Maids Ltd v Dudley Marshall (Properties) Ltd [1957] Ch 317. See Lindberg 2010 
Denning LJ 1, 7-8. 
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458 
 

"on such terms that it thinks fit".231 In terms of the Charging Orders Act 1979, an 

unsecured judgment creditor may, in the court's discretion, obtain a charging order 

which has the effect of securing the debt by creating a charge, ex post facto, against the 

debtor's property. A charge imposed by a charging order has the same effect as an 

equitable charge created by the debtor.232 In the context of the family home, the court 

will exercise its discretion in such a way as to "strike a balance between the normal 

expectation of the creditor and the hardship to the spouse or partner and children if an 

order is made".233 

 

Where the mortgaged property constitutes the debtor's home, although, traditionally, the 

claims of secured creditors enjoyed priority over any other claims of creditors or family 

members, developments reflect a measure of recognition for the need to consider the 

interests of "innocent" family members.234 Where the debtor owned the home, in some 

cases, courts allowed the wife a right of occupation of the "matrimonial home" to prevail 

over the right of the husband's trustee in bankruptcy to sell the property, based on the 

"deserted wife's equity".235 The position became statutorily regulated with the enactment 

of the Matrimonial Homes Act 1967236 the effect of which was to give the "non-entitled" 

spouse statutory rights of occupation which could also be protected against third parties 

by registration.237 However, these rights of occupation were expressly made void 

against the trustee in bankruptcy of the "entitled spouse" or against his creditors,238 
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For discussion of judicial sale, see Cousins Mortgages 530ff. 
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Act 1983. 
237

Miller Family, Creditors and Insolvency 80. 
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which meant that a person's home was always at risk of being sold in the event of 

bankruptcy.239 

 

In most cases, courts tended to favour the interests of creditors over those of the 

bankrupt's spouse and children unless circumstances were clearly exceptional.240 A 

case, frequently cited as an illustration of "home interests" prevailing over commercial 

interests,241 is Williams & Glyn's Bank Ltd v Boland.242 In this case, in an action by the 

mortgagee, upon the mortgagor's default, for possession of his home, both the Court of 

Appeal and the House of Lords found that the mortgagor's wife's equitable interest, 

under an implied trust, of which the mortgagee had been unaware, prevailed over the 

latter's claim against the husband. Lord Denning stated that "monied might [should not 

be given] priority over social justice" and that the bank was "not entitled to throw these 

families onto the street – simply to get the last pennies of the husband's debt".243 As 

Fox related, Lord Wilberforce, in a separate judgment, acknowledged that the court's 

decision "signalled the need for a 'a departure from an easygoing practice of dispensing 

with inquiries as to occupation beyond that of the vendor, and substitution of a more 

careful inquiry extending to spouses and other members of the family, or even of 

persons outside it'".244 Fox also highlights a passage from the judgment of Lord 

Scarman who "also suggested that: '[t]he difficulties are, I believe, exaggerated: but 

bankers, and solicitors, exist to provide the service which the public needs. They can – 

as they have successfully done in the past – adjust their practice, if it be socially 

required'."245 In a subsequent debate, in the House of Lords, it was stated that the 

"integrity" of the family home is of great social importance and that there was a need to 
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See, for example, Jones v Challenger [1961] 1 QB 176; Re Solomon [1967] CH 573; Re Turner [1975] 
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"secure and safeguard the values which society upholds in the institution of marriage 

and the family".246 Although, apparently, subsequent cases247 did not reflect the same 

measure of judicial activism, Fox makes an interesting comment that, "despite initial 

concerns regarding the standard of inquiry after Boland, within a few years the 

requirement that all occupiers be ascertained and inquiry made of them had come to be 

regarded as acceptable." Fox also points out that, "[i]n order to avoid losing priority to 

the equitable interests of occupiers, it is now standard conveyancing practice for 

creditors to make inquiries from all adult occupiers, to ask that they disclose any 

interests claimed in the land, and to seek their consent or join them as parties to the 

transaction." She also states that, "in 1987, the Law Commission concluded that 

'conveyancers have learnt to live with it'".248 

 

The Cork Committee expressed concern that "[e]viction from the family home … may be 

a disaster not only to the debtor himself … but also to those who are living there as his 

dependants."249 It observed that the family home was often the most valuable asset in 

the bankrupt's estate. It also took into account the shortage of domestic accommodation 

as well as how expensive housing was.250 It recommended that the bankrupt debtor's 

interest in the family home should vest in the trustee and that the bankruptcy court 

should be required to resolve any dispute in relation to it.251 It further recommended that 

the court should have specific power, taking into account the welfare of any children and 

of any ailing or elderly adults in the family, to postpone a trustee's right of possession 
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and sale of the family home.252 The Cork Report contained the following summative 

recommendations as regards the sale of a bankrupt's home:253 

 
The court will have absolute discretion, but it may be expected to consider, inter 

alia, the following factors:  

 (a) the means available to the family (other than the debtor himself); 

 (b) how much of the debtor's income is to be contributed to the creditors, and 

how much is likely to be left for him and his family; 

 (c) the suitability of the standard of amenity provided by the present family 

home and the available alternatives; 

(d) any offer by the debtor to move if given help (whether out of the proceeds 

of the sale or otherwise) in rehousing the family; 

(e) the amount likely to be realised by the sale of the debtor's interest in the 

family home in relation to the disturbance caused; 

(f) the need for the family to remain in a specific area for business or 

schooling reasons; 

(g) any personal hardship caused to an individual creditor by a proposed 

postponement; and 

(h) any arrangements that may have been made with a mortgagee of the 

premises.  

 

Although the Insolvency Act 1986 did not go as far as these recommendations,254 it 

reversed the effect of the Matrimonial Homes Act 1967, so that the family members' 

occupational rights were no longer void as against the trustee in bankruptcy. It also 

permitted the bankruptcy court to delay the sale of the home by the trustee in 

bankruptcy in appropriate circumstances.255 
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The "family home" was defined as a dwelling in which there is, or are, living: the debtor and his wife; 
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Thus, since the enactment of the Insolvency Act 1986, the position differs, depending 

on whether the debtor has been declared bankrupt or not. A distinction is also drawn 

between the position where the debtor is the sole owner of the home and, on the other 

hand, where the home is jointly owned by the debtor and his spouse or civil partner. 

This is because, in all cases where it is sought to sell jointly-owned property, the 

provisions of the Trusts of Land and Appointment of Trustees Act 1996256 are 

applicable.257 The applicable "home rights" provisions now form part of the Family Law 

Act 1996, as amended by the Civil Partnership Act 2004.258 The following attempts 

briefly to set out the current position in the debt enforcement process, where the home 

is solely, and where it is jointly, owned. Thereafter, the position, where the debtor has 

been declared bankrupt, will be discussed.  

 

7.5.3.2  The individual debt enforcement process 

 

(a) Where the debtor is the sole owner of the home 

 

Where there is sole ownership of the home, the Family Law Act 1996259 provides "home 

rights"260 for the "non-owner" spouse or civil partner, former spouse or former civil 

partner, or cohabitant or former cohabitant, respectively.261 Home rights may include a 

right not to be evicted or excluded from their home by the other party to the relationship, 

except with the leave of the court, and, if not in occupation, a right, with the leave of the 

court, to enter and to occupy the home. Section 31 of the Family Law Act provides that, 

where one spouse or civil partner is entitled to occupy a dwelling-house by virtue of a 
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beneficial estate or interest, the other spouse's or civil partner's home rights are a 

charge on the estate or interest.262 

 

Section 33 provides for a court, in its discretion, to make an occupation order,263 on 

application by a person who has estate or interest or who has home rights. In the 

exercise of its discretion, the court is obliged to have regard to all the circumstances, 

including: the housing needs and housing resources of each of the parties and of any 

relevant child; the financial resources of each of the parties; the likely effect of any 

order, or of any decision by the court not to exercise its powers under the section, on 

the health, safety or well-being of the parties and of any relevant child; and the conduct 

of the parties in relation to each other and otherwise.264 The court may impose 

restrictions on the parties concerned where it considers this just and reasonable.265 

 

Under the English Common Law, where a mortgagee sought to enforce his rights, the 

court had no discretion to decline to make an order for possession or to adjourn the 

hearing for the mortgagor to pay the arrears, if the mortgagee did not agree to it.266 

Section 36 of the Administration of Justice Act 1970 provides that, where the mortgagee 

claims possession of mortgaged property that is a dwelling-house, if it appears to the 

court that the mortgagor is likely to be able, within a reasonable period, to pay any sums 

due under the mortgage, or to remedy any other default, the court may adjourn the 

proceedings, stay or suspend execution of any judgment or order, or postpone the date 

                                            
262

See ss 31(1) and (2) of the Family Law Act. In terms of s 31(3), such charge has the same priority as if 
it were an equitable interest. For further detail, especially in relation to the claim of a mortgagee, see 
Cousins Mortgages 316-317.    
263

The occupation order may regulate or impose restrictions on the parties' respective rights, such as to 
declare a party entitled to occupy the home, to evict, or to bar a party from having access to the home. 
264

See s 33(6) of the Family Law Act. S 33(7) makes provision for the interests of the applicant or any 
relevant child. In relation to an order in respect of a cohabitant's home rights, the court is obliged to have 
regard to additional factors, including the nature of the parties' relationship, the length of time during 
which they have lived together, circumstances relating to any children of both parties or for whom they 
have, or have had, parental responsibility, and the legal or beneficial ownership of the dwelling-house. 
See ss 36(6), (7) and (8) which make provision for the interests of the applicant or any relevant child in 
such circumstances. 
265

See s 33(8). Under s 33(10), such an order may, in so far as it has continuing effect, be made for a 
specified period, until the occurrence of a specified event or until further order. 
266

Although an exception did apply for the hearing to be adjourned, for a short period, if there was a 
reasonable prospect of the mortgagor paying the mortgagee in full. See Miller Family, Creditors and 
Insolvency 54.   
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for delivery of possession, for a reasonable period.267 The purpose of section 36 is to 

assist a person who has mortgaged his home and is experiencing temporary financial 

difficulties.268 Following a restrictive interpretation of this section,269 section 8 of the 

Administration of Justice Act 1973 was passed to provide that, in the situation where, 

upon default, the principal sum became due, then, for the purposes of section 36 of the 

Administration of Justice Act 1970, a court may treat as due under the mortgage, on 

account of the principal sum secured and of interest on it, only such amounts as the 

mortgagor would have expected to be required to pay if there had been no such 

provision for earlier payment.270 Thus, in appropriate cases, a court may exercise its 

discretion not immediately to grant the order sought in order to enable the mortgagor to 

clear the arrears or to sell the property.271 

 

As to what would constitute "a reasonable period" in this context, for the mortgagor to 

clear the arrears or to remedy any other default, in Cheltenham & Gloucester Building 

Society v Norgan,272 the Court of Appeal stated that a good starting point was to 

calculate whether, by the end of the full term of the mortgage, the mortgagor would be 

able to clear the arrears.273 The court took into account the options available to a 

mortgagee, such as extending the term of the loan and deferring interest payments. It 

also considered the policy declaration of the Council of Mortgage Lenders that "[l]enders 

seek possession only as a last resort" and that "[t]hey are in business to help people 

buy homes, not to take loans away from them".274 The court provided a summary of the 

                                            
267

See s 36(2) of the Administration of Justice Act 1970. See Cousins Mortgages 503-508.  
268

See Cousins Mortgages 504. 
269

In Halifax Building Society v Clark [1973] Ch 307. 
270

Further, a court may only make an order under s 36(1) if it is also likely that, by the end of the period of 
postponement, the mortgagor will be able to pay any further amounts that he would have expected to be 
required to pay by then if there had been no such provision for earlier payment; see s 8(2) of the 
Administration of Justice Act 1973.  
271

See Miller Family, Creditors and Insolvency 61; Fox Conceptualising Home 43. See also Lindberg 2010 
Denning LJ 31 who questions whether s 36 of the Administration of Justice Act 1970 is necessary to 
safeguard the mortgagee's rights and is therefore compliant with Article 8 of the European Convention on 
Human Rights. 
272

Cheltenham & Gloucester Building Society v Norgan [1996] 1 All ER 449, hereafter referred to as 
"Cheltenham v Norgan". 
273

Cheltenham v Norgan 459-460, per Waite LJ, who expressed the view that treating the full loan term as 
a guide to what was a reasonable period would operate in the interests of the mortgagee and the 
mortgagor as it would avoid the need for frequent court attendance and would thus minimise costs. 
274

Cheltenham v Norgan 461-462. See also Miller Family, Creditors and Insolvency 61-62. 
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judgments as a guide for future cases and suggested that the mortgagor should provide 

detailed figures, including, ideally, a "budget", for the court to be in a position to exercise 

its discretion appropriately.275 Income support and other social security assistance to 

which the debtor and his spouse or civil partner may be entitled are also relevant.276 

 

A criticism of the position is that, where a mortgagee exercises its contractual right to 

sell the property without a court order,277 the Administration of Justice Acts of 1970 and 

1973 will not apply, and thus, the court will not be in a position to exercise the discretion 

given to it by that Act.278 Another criticism is that section 36 of the Administration of 

Justice Act 1970 requires consideration to be given only to the debtor's ability to pay the 

debt within a reasonable period and does not contemplate any consideration at all for 

the personal circumstances of the debtor or the reasons for the default.279 However, it 

may be noted that, under the Family Law Act, a "connected person", being a spouse, 

former spouse, cohabitant or former cohabitant, who is able to meet the mortgagor's 

liabilities, may apply to be joined as a party to the proceedings before final disposal of 

the matter. It follows that the court ought to take into account a "connected person's" 

ability to assist in satisfying the mortgagor's liabilities when exercising its discretion in 

terms of section 36 of the Administration of Justice Act 1970.280 

 

(b) Where the home is jointly owned  

 

Where the home is jointly owned by spouses, civil partners, or cohabitants, if one of 

them defaults on payment of a debt, the creditor may exercise his rights against the 

debtor's share in the property. Thus, the entire home is vulnerable to forced sale at the 

instance of the creditor.281 In terms of the TLATA, where property is co-owned, a trust of 
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Cheltenham v Norgan 459, 463. 
276

See Miller Family, Creditors and Insolvency 63-64.  
277

See 7.5.3.1, above. 
278

See Ropaigealach v Barclays Bank [1999] 4 All ER 235; Horsham Properties Group v Clark and Beech 
[2008] EWHC 2327 (Ch). See Lindberg 2010 Denning LJ 8ff; Dixon 1999 Camb LJ 281; Cousins 
Mortgages 505. 
279

See Lindberg 2010 Denning LJ 9. 
280

See Cousins Mortgages 499. 
281

See Fox Conceptualising Home 61-62. A creditor may obtain a charging order over a debtor's share of 
the property. The co-owner spouse, civil partner or cohabitant may defend an action for possession 
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land is regarded as being in existence, with the owners as trustees and beneficiaries.282 

Where the creditor seeks to exercise its security rights against the debtor's share, it 

must bring an application for a court order for sale of the land in terms of section 14 of 

the TLATA.283  Section 15(1) requires the court, in determining an application under 

section 14, to have regard to: 

 
(a)  the intentions of the person or persons (if any) who created the trust; 
(b)  the purposes for which the property subject to the trust is held; 
(c)  the welfare of any minor who occupies or might reasonably be expected 

to occupy any land subject to the trust as his home; and 
(d)  the interests of any secured creditor of any beneficiary. 

 

Section 15(3) provides that the court may also have regard to the circumstances and 

wishes of any beneficiaries of full age, and entitled to an interest in possession in 

property subject to the trust, or of the majority according to the value of their combined 

interests.  

 

Before the TLATA was enacted, in disputes between beneficiaries, the courts had often 

applied a "collateral purpose" doctrine, taking into consideration that the property had 

been purchased with the purpose of providing a family home.284 However, most of the 

reported decisions favoured the creditor's interests.285 After the TLATA came into force, 

there was an apparent trend to favour the creditor's interests,286 although a number of 

later reported cases reflect some consideration for the family members' interests, even if 

the outcome was not in their favour.287 

                                                                                                                                             
and/or sale of their home by trying to establish that his or her equitable interest takes priority over the 
creditor's charge. If this fails, an occupier may rely on s 36 of the Administration of Justice Act 1970, 
where it is applicable, to try to delay the repossession of the property, as discussed in 7.5.3.2 (a), above. 
282

See Cousins Mortgages 39, 510-512.  
283

Ss 14 and 15 of the TLATA replaced s 30 of the Law of Property Act 1925. In terms of s 17(2) and (3), 
the court may give directions as to the disposal of the proceeds of sale to those interested. 
284

See, for example, Re Evers' Trust [1980] 1 WLR 1327. 
285

See Omar 2006 Conv & Prop Law 162-163. Cf Abbey National Building Society v Moss [1994] 1 FLR 
307. See Bankers Trust v Namdar [1997] EGCS 20, for comments made about the impact of the TLATA.  
286

The position was possibly influenced by decisions concerning bankrupt debtors, such as Re Citro 
Domenico, Re Citro Carmine [1990] 3 WLR 880, [1991] Ch142 CA, hereafter referred to as "Re Citro". 
See further cases cited by Omar 2006 Conv & Prop Law 163-164. 
287

For example, in Mortgage Corp Ltd v Silkin and Mortgage Corp Ltd v Shaire [1998] 1 FLR 973, the 
court allowed the wife to remain in the property as long as she maintained its value, for later mortgagees, 
by repairing and insuring the property. This decision was approved in Bank of Ireland Home Mortgages v 
Bell [2000] EGCS 151 although, on the facts, the court did not allow the wife to remain in the property on 
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7.5.3.3  The bankruptcy process 

 

(a) Where the debtor is the sole owner of the home  

 

Where the bankrupt is the sole beneficial owner of the home, sections 336 and 337 of 

the Insolvency Act 1986 apply. Their effect is to enable a court to postpone the sale of 

the family home for up to one year from the date when the bankrupt's estate vests in the 

trustee and, thereafter, to postpone it further, but only in exceptional circumstances.288 

Section 336(2) provides that, where a non-bankrupt spouse or civil partner has acquired 

statutory rights of occupation under the Family Law Act which give rise to a charge on 

the estate or on the interest of the bankrupt,289 the charge not only continues to subsist 

despite the bankruptcy but also binds the trustee of the bankrupt's estate and persons 

deriving title through him.290 It further provides that any application to evict291 a spouse 

or civil partner who is in occupation must be made to the bankruptcy court.292 Section 

336(4) provides that the court may make such order as it thinks just and reasonable, 

having regard to: 

 
(a) the interests of the bankrupt's creditors; 
(b) the conduct of the spouse or civil partner or former spouse or civil partner in 

contributing to the bankruptcy; 
(c) the needs and financial resources of the spouse or civil partner or former spouse 

or civil partner; 
(d) the needs of any children; and 
(e) all the circumstances of the case other than the needs of the bankrupt. 

 

                                                                                                                                             
account of her share in the property being only 10% and her inability to afford to buy the remaining 
interest in the property. In First National Bank v Achampong and others [2003] EWCA Civ 487, the court 
allowed the sale of property as it had been bought ostensibly for business purposes and, although the 
wife's signature had been obtained by undue influence, and she had children to support, there were no 
other "exceptional circumstances" to take into account. See Pawlowski 2007 Conv & Prop Law 78, 86 
who comments that "the trend … is to afford the interest of the creditor priority over the occupying spouse 
even in circumstances where the effect of the order is to cause considerable hardship to the wife and her 
resident family." 
288

Fletcher Law of Insolvency 232. 
289

As explained in 7.5.3.1 and 7.5.3.2 (a), above. 
290

For discussion of s 336, see Sealy and Milman Annotated Guide Vol 1 384-385. 
291

Under s 33 of the Family Law Act. 
292

See s 336(2)(b) of the Insolvency Act 1986. 

 
 
 



468 
 

Section 336 has been criticised for falling short of the recommendations of the Cork 

Committee in that it does not reflect the emphasis which the committee placed on the 

welfare and education of the bankrupt's children which had been fundamental to the 

courts' approach until then.293 It may be significant that the interests of the creditors 

stand first, in the order of the factors listed, while the needs of any children stand fourth. 

Fletcher submits that, although there is express mention only of children, the interests of 

other dependants, such as ailing, or elderly, adult members of the household, including 

parents or grandparents, could be taken into account by the court under section 

336(4)(e).294 

 

In terms of section 336(5), if the application is made more than one year after the 

vesting of the bankrupt's estate in the trustee, "the court shall assume, unless the 

circumstances of the case are exceptional, that the interests of the bankrupt's creditors 

outweigh all other considerations".295 Thus, the court's discretion is unfettered during 

the period of one year after the first vesting of the bankrupt's estate in his trustee. 

However, as Fletcher observes, these provisions seem to suggest that, if the trustee in 

bankruptcy brings an application for an order of eviction after a year, in most cases, a 

court would probably grant an order in his favour. It would seem that the legislative 

intention was to allow a "period of grace" of up to one year in order to "minimise the 

inevitable hardship and distress for those in the process of losing their home".296 

 

Section 337 applies where the bankrupt is entitled to occupy the home by virtue of a 

beneficial estate or interest, and any persons under the age of 18 occupied the home 
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See Cretney 1991 LQR 177, 179, also referred to by Gibson 1998 11(4) Insolv Intell 29, 31. 
294

See Fletcher Law of Insolvency 233, with reference to the Cork Report pars 1120-1121. 
295

For reported cases concerning the interpretation of "exceptional circumstances" which affect a decision 
about the postponement of sale of the home, see Re Citro; Judd v Brown [1997] BPIR 470; Re Raval 
[1998] BPIR 389; Re Bremner [1999] 1 FLR 558; Zandfraid v BCCI [1996] 1 WLR 1420; Re Ng [1997] 
BCC 507; Trustee of the Estate of Bowe v Bowe [1997] BPIR 747. Earlier cases included Jones v 
Challenger [1961] 1 QB 176; Re Solomon [1967] CH 573; Re Turner [1975] 1 All ER 5, [1974] 1 WLR 
1556; Re Densham [1975] 3 All ER 726, [1975] 1 WLR 1519; Re Bailey [1977] 2 All ER 26, [1977] 1 WLR 
278; Re Lowrie [1981] 3 All ER 353. Cf Re Holliday [1981] 1 Ch 405 (CA), a case in which the sale of the 
home was postponed for five years. For further discussion of "exceptional circumstances", see 7.5.3.3 (c), 
below. 
296

Fletcher Law of Insolvency 234. 
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with the bankrupt, at the time of the bankruptcy proceedings.297 If he is in occupation, 

the bankrupt has a right as against the trustee of his estate, not to be evicted or 

excluded from the home, except with the leave of the court298 and, if he is not in 

occupation, a right, with the leave of the court, to occupy the home. The bankrupt's 

rights are a charge, with the same priority as an equitable interest, on his estate or 

interest in the home which vests in the trustee in bankruptcy.299 The bankruptcy court is 

required to make an order, as it thinks just and reasonable having regard to the 

interests of the creditors, the bankrupt's financial resources, the needs of the children 

and all the circumstances of the case other than the needs of the bankrupt.300 If the 

application is made more than a year after the vesting of the bankrupt's estate in the 

trustee, the court must assume, unless the circumstances of the case are exceptional, 

that the interests of the bankrupt's creditors outweigh all other considerations.301 

 

Re Haghighat (A Bankrupt)302 illustrates the application of sections 336 and 337 with 

regard to a family home which is owned solely by the bankrupt. The bankrupt's severely 

disabled child, who could not walk or speak and had to be fed through a tube, required 

constant care by his mother, the bankrupt's wife, whose health was also deteriorating. 

The evidence was that, in the absence of an order of possession, the City Council 

would be able to provide suitable alternative accommodation for the family only after six 

years. Two of the creditors held charges over the home, the bankrupt's only asset. If the 

home were to be sold, this would still leave a large shortfall in the bankruptcy, in respect 

of other, unsecured creditors' claims and costs.303 The court found these circumstances 

to be exceptional and, having carefully considered the balancing of the creditors' and 
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See s 337(1)(a) and (b) of the Insolvency Act 1986. 
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Any application made by the trustee in bankruptcy to evict the bankrupt must be brought to the 
bankruptcy court. See s 337(4) of the Insolvency Act 1986 and s 33 of the Family Law Act. 
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See 337(2)(a) and (b) of the Insolvency Act 1986. This applies regardless of whether a spouse or civil 
partner of the bankrupt has home rights under the Family Law Act 
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See s 337(5) of the Insolvency Act 1986. 
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See s 337(6) of the Insolvency Act 1986. 
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Re Haghighat (A Bankrupt) [2009] EWHC 90 (Ch), [2009] 1 FLR 439, hereafter referred to as "Re 
Haghighat". 
303

Re Haghighat par 75. 
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the bankrupt's family's interests,304 directed that the order for possession by the trustee 

in bankruptcy should be deferred for three years.305 

 

As far as a mortgaged home is concerned, the making of a bankruptcy order does not 

affect a mortgagee's right to enforce his security.306 When the mortgagor has been 

declared bankrupt, the mortgagee may realise his security and, in the event of the 

proceeds being insufficient to satisfy the debt, prove a claim, as an unsecured creditor, 

for any balance owing to him.307 Alternatively, he may value his security and prove a 

claim for the unsecured balance.308 On the other hand, the mortgagee may surrender 

his security to the trustee and prove his claim in full as an unsecured creditor or he may 

decline to prove a claim in the bankruptcy in which event he will be obliged to rely on his 

security alone.309 If a mortgagee wishes to cause the property to be sold, he may apply 

to the court for an order directing that it be sold. Usually, the trustee is given the duty to 

sell the mortgaged property.310 

 

(b) Where the debtor is co-owner of a jointly owned home  

 

Before the enactment of specifically applicable provisions in the Insolvency Act 1986, 

the courts usually favoured the interests of the creditors over those of bankrupt's spouse 

and children. This occurred even though they did have the discretion to refuse orders 

for possession and for sale, in exceptional cases, where the sale of the home was likely 

to cause serious hardship for the spouse and children.311 An example of a case in which 
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Re Haghighat pars 80-83. 
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Re Haghighat par 82. 
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See s 285(4) of the Insolvency Act 1986. See Cousins Mortgages 669. 
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See rule 6.109(1) of Insolvency Rules 1986. 
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See rule 6.93(4) of Insolvency Rules 1986. See Cousins Mortgages 670 on the position where the 
trustee is not satisfied with the value which the mortgagee has placed upon the security. 
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See rule 6.109(2) of Insolvency Rules 1986; Cousins Mortgages 671. 
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See rule 6.197(1) of the Insolvency Rules 1986; Cousins Mortgages 671. 
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See Fletcher Law of Insolvency 231; Hunter 1999 J Bus L 493; Van Heerden, Boraine and Steyn 
"Perspectives" 233-234. As mentioned above, at 7.5.3.2 (b), s 30 of the Law of Property Act 1925, which 
used to apply in this situation, has been repealed and, now, s 14 of the TLATA 1996 applies. 
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the court did exercise its discretion in this regard is Re Holliday,312 where the court held, 

per Goff J, that the test to be applied was:313 

 
having regard to all the circumstances, including the fact that there are young 
children and that the debtor was made bankrupt on his own petition, whose 

voice, that of the trustee seeking to realise the debtor's share for the benefit of 

his creditors or that of the wife seeking to preserve a home for herself and the 
children, ought in equity to prevail. 

 

In the circumstances, the court postponed the sale of the home for five years, thus 

"balancing the interests of the creditors and of the wife". In particular, the court 

considered the "wife's inability to purchase a home for herself and the children out of 

her resources[,] … the possible upsetting of the children's education and the fact that 

any postponement of sale would cause no great hardship to the principal creditors."314 

 

The position now is that, where the home is owned jointly by the bankrupt and his 

spouse, former spouse, civil partner, or former civil partner, a trust of land is regarded 

as having arisen. Section 335A of the Insolvency Act 1986 requires the trustee in 

bankruptcy to apply, under section 14 of the TLATA, to the bankruptcy court for an order 

authorising the sale of the family home. In the event of a sale, the trustee will be entitled 

to the proportion of the proceeds which represents the bankrupt's beneficial interest in 

the family home.315 The same factors apply as in section 336(4). The court must have 

regard to: the interests of the bankrupt's creditors; the conduct of the spouse, or civil 

partner, or former spouse, or civil partner, in contributing to the bankruptcy; the needs 

and financial resources of the spouse, or civil partner, or former spouse, or civil partner; 

the needs of any children; and all the circumstances of the case, other than the needs 

of the bankrupt.316 After one year has passed since the vesting of the bankrupt estate in 

the trustee, as in section 336(5), "the court shall assume, unless the circumstances of 
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Re Holliday [1981] Ch 405 CA. 
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Re Holliday [1981] Ch 405 CA 420. 
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Re Holliday [1981] Ch 405 CA headnote par 4. 
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See Fletcher Law of Insolvency 236; Sealy and Milman Annotated Guide Vol 1 382-384. 
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See, further, Schofield and Middleton Debt and Insolvency 107-109. 
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the case are exceptional, that the interests of the bankrupt's creditors outweigh all other 

considerations".317
 

 

(c)  The interpretation of "exceptional circumstances" and the impact of the Human 

Rights Act 1998  

 

The extent of protection for the family home depends largely on the courts' interpretation 

of what constitutes "exceptional circumstances", for the purposes of sections 335A, 336, 

and 337 of the Insolvency Act 1986.318 A very narrow interpretation was applied in Re 

Citro, in relation to the pre-1986 position, where Nourse LJ stated:319 

 
What then are exceptional circumstances? As the cases show it is not 
uncommon for a wife with young children to be faced with eviction in 
circumstances where the realisation of her beneficial interest will not produce 
enough to buy a comparable house in the same neighbourhood or indeed 
elsewhere. And, if she has to move elsewhere, there may be problems over 
schooling and so forth. Such circumstances, while engendering a natural 
sympathy in all who hear of them, cannot be described as exceptional. They are 
the melancholy consequences of debt and improvidence with which every 
civilised society has been familiar. 

 

In Re Citro, the decision of the court of first instance was overturned on appeal. That 

judgment, delivered by Hoffmann J, had inclined more towards the interests of the 

family by ordering the postponement of the sale of the bankrupt brothers' homes until 

the youngest child of each of them turned 16. It has been regarded as having taken into 

account the views of the Cork Committee.320 Later judgments reflected a more 

"sympathetic" tendency by the courts to consider family hardship as "exceptional 

circumstances".321 In Mortgage Corporation v Shaire,322 the court viewed the legislative 
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See s 335A(3) of the Insolvency Act 1986. 
318

For a useful discussion of what constitutes "exceptional circumstances" in this context, see Schofield 
and Middleton Debt and Insolvency 109-114.  
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Re Citro 157A-D. 
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Re Citro 142; see Omar 2006 Conv & Prop Law 167. 
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In Re Raval [1998] BPIR 384, the court held that the mental illness (schizophrenia) of a spouse was an 
exceptional circumstance. In Re Bremner [1999] BPIR 185, the court postponed the sale of the home so 
that the bankrupt's wife could look after her 79-year old terminally ill husband. An interesting aspect of the 
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illness per se. See Omar 2006 Conv & Prop Law 169; Davey 2000 Insolv Law 12-13; Baker 2010 Conv & 
Prop Law 353. 
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Mortgage Corporation v Shaire [2000] EWHC 452 (Ch), [2001] Ch 743. 
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changes as likely to have been "intended to relax the fetters on the way in which the 

court exercised its discretion in cases such as Citro and Byrne, so as to tip the balance 

somewhat more in favour of families and against banks and other charges".323 This 

dictum may be regarded as posing an opportunity for wider interpretation of "exceptional 

circumstances" in this context.324 

 

Further, the application of the Human Rights Act 1998 potentially impacts on the 

interpretation of "exceptional circumstances" in the application of the relevant provisions 

of the Insolvency Act 1986.325 Pines Richman questions whether interfering with the 

family home, by granting an order for possession, is "necessary" for the protection of 

the rights of creditors who can acquire a charge over the home until such time as the 

home may be sold, without harm, or by choice. She contends that the term "exceptional 

circumstances" should include all instances where the family home and the rights of 

children are in issue. Regarding the doctrine of proportionality, she advocates that the 

impairment of the creditors' rights to realise the bankrupt's assets is justified in that it is 

necessary to accomplish the legitimate objective of protecting the family home and is in 

the best interests of the children.326 

 

The reality, however, is that the reported cases do not reflect a marked change in the 

outcome of applications by trustees for orders for possession and sale.327 Although, in 

Barca v Mears,328 the court having considered the published views of various authors 
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Mortgage Corporation v Shaire [2000] EWHC 452 (Ch), [2001] Ch 743 par 73. 
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Pines Richman 2000 NLJ 1103 advocates an interpretation which "favours the family in all domestic 
circumstances and not just unusual and tragic circumstances such as acute or chronic debilitating 
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See 7.5.2, above. See Pines Richman 2000 NLJ 1103; Baker 2010 Conv & Prop Law 357ff.  
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Pines Richman 2000 NLJ 1104. 
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See Barca v Mears [2004] EWHC 2170 (Ch), hereafter referred to as "Barca v Mears"; Nicholls v Lan 
[2006] EWHC 1255 (Ch), [2006] BPIR 1243, [2006] Fam Law 1020; Donohue v Ingram [2006] EWHC 282 
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on the human rights issues raised by the insolvency legislation,329 did remark that the 

approach adopted by the majority, in Re Citro, might need to be revisited in order to 

comply with the European Convention on Human Rights.330 In Nicholls v Lan,331 it was 

held that the purpose of section 335A(2)(b) of the Insolvency Act 1986 was "to identify 

the need to respect the home, not as an absolute objective to be guaranteed in every 

case but as a consideration in a balancing exercise".332 Considering cases dealing with 

sections 336 and 335A of the Insolvency Act 1986, Fox identified a "persistently 

decisive" pro-creditor position which was adopted by the courts, with circumstances 

having to be "extreme" before they would refuse to order sale, and the mere presence 

of children being insufficient to justify delaying the sale of the family home.333 However, 

more recently, some cases have indicated a tendency towards a more debtor-orientated 

interpretation of "exceptional circumstances".334 In Avis v Turner and another,335 

although "exceptional circumstances" were not pleaded by the wife, the court mero 

motu raised the question of their possible existence thus reflecting its regard for the 

importance of evidence concerning factors which, historically, might have been treated 

as the "melancholy consequences of debt and improvidence with which every civilised 

society has become familiar".336 

 

 

 

                                            
329

See Barca v Mears pars 37 and 39, where the court referred to (Lord) Steyn 1998 EHRLR 153, 155; 
Lester and Pannick Human Rights 33-37 and Rook Property Law 2001 203-5. 
330

Barca v Mears pars 39-43. For discussion of this case, and subsequent cases, see Baker 2010 Conv & 
Prop Law 352; Dixon Modern Land Law 146.  
331

Nicholls v Lan [2006] EWHC 1255 (Ch), [2006] BPIR 1243, [2006] Fam. Law 1020. 
332

See Pawlowski 2007 Conv & Prop Law 85. In the circumstances, the court held that there was no 
compelling reason why the bankruptcy creditors should not be paid their money, while the wife, who was 
chronically ill, retained an interest in another property, and it regarded the court a quo's postponement, for 
18 months, of the sale of the home, as a just and reasonable solution. 
333

Fox 2006 Legal Studies 209 with reference to Judd v Brown [1997] BPIR 470; Claughton v 
Charalambous[1998] BPIR 558; Re Raval (a Bankrupt) [1998] BPIR 389. 
334

See Foenander and another v Allan [2006] EWHC 2101 (Ch), [2006] BPIR1392, [2006] All ER (D) 352; 
Martin-Sklan v White [2006] EWHC 3313; Everitt v Budhram [2009] EWHC 282 (Ch), [2010] 2 [WLR] 637; 
Re Haghighat, discussed at 7.5.3.3 (a), above. See also Dixon Modern Land Law 146. 
335

Avis v Turner and another [2007] 4 All ER 1103, [2007] EWCA Civ 748, [2008] Ch 218. 
336

This observation, made with reference to Re Citro, is based on a comment by Pavitt "High Court 
clarifies impact of Human Rights Act in Family Home Possession Cases" which used to be, but is no 
longer, available at http://www.bllaw.co.uk [date of use 8 June 2011]. 
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(d) Other relevant provisions of the Insolvency Act 1986 

 

(i) Trustee may obtain charging order 

 

Section 313 of the Insolvency Act 1986 provides that, where the trustee is unable, for 

the time being, to realise the bankrupt's home, he may apply to the court for a charging 

order to be made in respect of the property, for the benefit of the bankrupt estate.337 The 

benefit of such charge forms part of the bankrupt's estate and, until it is enforced, it 

attaches to the property which re-vests in the bankrupt.338 A trustee will probably rely on 

this procedure where, having applied section 335A, section 336, or section 337, the 

court has regarded the needs of the bankrupt or his family members, to remain in 

occupation of the home, as prevailing over the interests of the creditors.339 In terms of 

an amendment brought about by the Enterprise Act 2002, the maximum value of the 

charge will be the value of the bankrupt's interest in the property at the date of the court 

order, together with interest on that amount.340 Thus, any increase in the value of the 

equity will redound to the benefit of the bankrupt and not to the trustee in bankruptcy.341 

 

(ii) Restriction on sale of "low equity" home 

 

Partly in response to widespread differences, in practice, in the way in which trustees in 

bankruptcy dealt with the home of the bankrupt,342 a new section 313A was introduced 

into the Insolvency Act 1986 by the Enterprise Act 2002.343 Section 313A(2) requires the 

court to dismiss an application by a trustee in bankruptcy for an order for sale, or for 

                                            
337

Fletcher Law of Insolvency 232, 237-238; Sealy and Milman Annotated Guide Vol 1 365-366. See also 
r 6.237D of the Rules, inserted by SI 2003/1730.  
338

Ss 313(2) and (3) of the Insolvency Act 1986 require that the order must provide for the property itself 
to cease to form part of the bankrupt's estate, and to re-vest in the bankrupt subject to the charge. 
339

Under s 332 of the Insolvency Act 1986, a trustee in bankruptcy is permitted to summon a final meeting 
of creditors even though he has not been able to realise the property due to the occupation rights which 
exist and the trustee may present his concluding report upon his administration and seek his release. See 
Fletcher Law of Insolvency 238. 
340

See ss 313(2), (2A) and (2B) of the Insolvency Act 1986 and r 6.237D of the Rules, inserted by 
SI 2003/1730. The amendment was brought about by s 261 of the Enterprise Act 2002. 
341

See Tolmie Insolvency Law 298.  
342

See Tolmie Insolvency Law 298-299, with reference, inter alia, to the Annual Report of the Insolvency 
Practices Council for 2000. 
343

S 313A was inserted by the enactment of s 261(3) of the Enterprise Act 2002. 
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possession, or for a charging order under section 313, in relation to the sole or principal 

residence of the bankrupt, his spouse, civil partner, former spouse, or civil partner, if the 

value of the bankrupt's interest in it is below a prescribed level. Thus, the purpose of this 

provision is effectively to prevent the sale of the bankrupt's home where the net equity 

which he holds is so low that, after the costs of the procedure have been covered, it 

would not yield any benefit for creditors.344 As Tolmie explains, section 313A was 

inserted in the Insolvency Act 1986 to address the practical problem, for trustees in 

bankruptcy, where the bankrupt or his spouse are unable to borrow money to cover the 

value of the bankrupt's share in the equity, but it is uneconomic for the trustee to pursue 

the matter through the courts.345 An aspect worth noting is that the "low value" home is 

not excluded from the bankrupt estate, but re-vests in the bankrupt after the expiry of 

the three-year period laid down in section 283A of the Insolvency Act 1986, which is 

discussed below.346 

 

Tolmie submitted, before the determination of the prescribed level, that the extent to 

which the amendments would ameliorate the position for bankrupts would depend 

largely on the level at which the "amount prescribed" was pitched. She anticipated that 

the measure was more a way of addressing a practical difficulty facing the trustees in 

bankruptcy than a way of providing protection for the family.347 Tolmie states that the 

government recognised that there was a need for widespread consultation before the 

prescribed amount was set and that differences in the values of property in various 

parts of the country would have to be taken into account. She refers to the Minister's 

suggested amount of between ₤2 500 and ₤10 000.348 The amount was set at ₤1 000349 

and has not been amended. One may anticipate that Tolmie would not regard this as 

providing effective protection for the family.     

                                            
344

See Walters 2005 J Corp L Studies 65; Sealy and Milman Annotated Guide Vol 1 366-367. 
345

Tolmie Insolvency Law 299. 
346

See Schofield and Middleton Debt and Insolvency 118-119. Cf Milman Personal Insolvency Law 32-33 
who states that "certain 'low value' properties were entirely excluded from the estate" by s 261 of the 
Enterprise Act 2002. S 283A is discussed at 7.5.3.3 (d) (iii), below. 
347

Tolmie Insolvency Law 299. 
348

Tolmie Insolvency Law 299 n 28, with reference to comments by the Minister, Melanie Johnson, when 
she introduced the clause to the House of Commons on 17 June 2002.  
349

Fixed in terms of Article 2 of the Insolvency Proceedings (Monetary Limits) (Amendment) Order 2004 
(SI 2004/547). 
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(iii) Trustee to deal with home within three years 

 

In the past, in order to obtain as high a price as possible, a trustee in bankruptcy would 

often wait for several years and, sometimes, depending on the property market, even 

after the date of the discharge order, before he would bring an application for an order 

for possession and sale of the bankrupt's home.350 This practice was criticised for 

leaving the bankrupt and his family vulnerable and as running contrary to the policies of 

finality and of the bankrupt receiving a fresh start on the discharge of the bankruptcy 

order.351 The Enterprise Act 2002 introduced a new section 283A to the Insolvency Act 

1986352 which requires the trustee to deal with the sole or principal residence of the 

bankrupt, his spouse, or civil partner, within three years of the date of the bankruptcy 

order. Failure on the part of the trustee to do so has the effect that the property will re-

vest in the bankrupt, unless a court has extended this three-year period, which it may do 

if it deems it just and reasonable in the circumstances.353 The trustee must either realise 

the bankrupt's interest in the home, or do one of the following. He must apply for an 

order for possession or sale, apply for an order for a charge on the family home for the 

benefit of the bankrupt's estate,354 or reach an agreement with the bankrupt that the 

latter will give consideration in return for which the interest in the family home will cease 

to form part of the estate. 

 

In Lewis v Metropolitan Property Realisations Ltd,355 the court applied a purposive 

interpretation of section 283A. It recognised that its purpose was to provide certainty for 

bankrupts by requiring that the value of the realisation should be known by the end of 

the three-year period after the granting of the bankruptcy order, a consideration being 

                                            
350

See, for example, Nicholls v Lan [2006] EWHC 1255, [2006] BPIR 1243, [2006] Fam Law 1020; Avis v 
Turner and another [2007] 4 All ER 1103, [2007] EWCA Civ 748; Holtham v Kelmanson [2006] EWHC 
2588, [2006] BPIR 1422, [2006] NPC 112.  
351

See Curl 2010 23(5) Insolv Intell 74-76; Pannell v Official Receiver [2008] EWHC 736 (Ch), [2008] 
BPIR 629. 
352

This section was inserted by s 261 of the Enterprise Act 2002 which came into force on 1 April 2004. 
353

R 6.237C of the Insolvency Rules 1986 (SI 1986/1925), inserted by r 51 of the Insolvency 
(Amendment) Rules 2003 (SI 2003/1730). See, for further detail, Sealy and Milman Annotated Guide Vol 
1 334-336; Omar 2006 Conv & Prop Law 169. 
354

Under s 313 of the Insolvency Act 1986, as discussed, at 7.5.3.3 (d) (ii), above. 
355

Lewis v Metropolitan Property Realisations Ltd [2008] EWHC 2760 (Ch), [2009] BPIR 79 and, on 
appeal, Lewis v Metropolitan Property Realisations Ltd [2009] EWCA Civ 448, [2009] BPIR 820. 
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that the bankrupt, or spouse, might wish to purchase the property themselves.356 The 

comment has been made that this and other decisions suggest a recent tendency by 

courts to favour the interests of the spouse above those of creditors of the bankrupt's 

estate.357 

 

(iv) Individual Voluntary Arrangement 

 

Because a bankrupt's interest in his home vests in the trustee for the benefit of 

creditors, a debtor will often try to come to an arrangement with his creditors in an effort 

to avoid bankruptcy and the forced sale of his home. The Insolvency Act 1986 

introduced a procedure called Individual Voluntary Arrangement ("IVA") to regulate 

arrangements between debtors and their creditors. This formal debt relief mechanism, 

available as an alternative to bankruptcy, makes provision for the payment of debts over 

a period of up to five years, according to a payment plan agreed upon by a majority of 

creditors whose decision is binding on other creditors, regardless of whether the latter 

participated in the voting.358 An IVA may not contain terms which affect the rights of 

secured creditors to enforce their security or the treatment of preferential creditors, in 

the absence of their express consent to the specific modification of their rights.359 

 

A debtor who wishes to protect his position while the terms of the IVA are being 

negotiated may apply to the court for an interim order pending the approval of the IVA. 

A court may, in terms of such an interim order, stay any action, execution or other legal 

process against the debtor or his property.360 The effect of an interim order is to 

                                            
356

See Lewis v Metropolitan Property Realisations Ltd [2009] EWCA Civ 448, [2009] BPIR 820 par 24.  
357

See Lewis and Another v Metropolitan Property Realisations Ltd, as well as other decisions, 
concerning ss 339, 340 and 423 of the Insolvency Act 1986, in which trustees sought to have set aside 
the transfer of the home by the bankrupt to his or her spouse or former spouse, including Hill v Haines 
[2007] EWCA Civ 1284, [2008] 2 WLR 1250; Re Jones (A Bankrupt) 2 FLR 1969, [2008] BPIR 1051 Ch 
D; Papanicola v Fagan [2008] EWHC 348 (Ch), [2009] BPIR 320. See Curl 2010 23(6) Insolv Intell 81-87, 
with reference to Briggs 2008 21 Insolvency Intelligence 90; Capper 2008 LQR 361; and Miller 2008 PCB 
227. Clearly, it is submitted, Curl's viewpoint is pro-creditor.   
358

The required majority is 75% in value of creditors who voted; see ss 257-258, 260 of the Insolvency Act 
1986.  
359

See s 258(4) of the Insolvency Act 1986. See Walters 2009 Int Insolv Rev 18; Fletcher Law of 
Insolvency 62-63; Cousins Mortgages 668. 
360

See s 254(1) of the Insolvency Act 1986. 
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preclude a bankruptcy petition relating to the debtor being presented or proceeded with 

as well as any other proceedings, execution or legal process being commenced or 

continued against the debtor or his property, except with the leave of the court. An 

interim order is effective for 14 days which period may be extended.361 While a 

mortgagee may be precluded from enforcing his security while an interim order is in 

force, his security rights and remedies, as mortgagee, remain preserved and, once the 

IVA is approved, he may rely on them unless he has consented specifically to their 

modification or limitation in terms of the IVA.362 

 

A debtor may submit a proposal for a voluntary arrangement even after he has been 

declared bankrupt. If the proposed arrangement is approved by creditors, the court may 

annul the bankruptcy order.363 The Enterprise Act 2002 introduced amendments to 

provide for a "fast-track voluntary arrangement"364 which is now available to an 

undischarged bankrupt. The "IVA Protocol"365 provides a standard framework for 

dealing with a "Straightforward Consumer IVA" where, typically, a salaried consumer 

debtor has sufficient income to provide for his and his dependants' needs, with a surplus 

to make payments to creditors over a period. The provisions which apply, in bankruptcy, 

to allow a secured creditor to realise his security and prove for the balance, or to re-

value his security, or for the security to be redeemed at the value attributed to it by the 

secured creditor,366 do not apply to an IVA. Thus, a secured creditor, who anticipates 

that his security is worth less than the amount of the debt secured by it, usually insists 

                                            
361

See ss 252, 254(1) and 255(6) of the Insolvency Act 1986. See Cousins Mortgages 666-667. 
362

See Cousins Mortgages 668 who also states, however, that the mortgagee's right to sue for the debt 
under the personal covenant to repay will be suspended while the IVA is in effect. 
363

Fletcher Law of Insolvency 68-69. 
364

Ss 263A-263G, providing for a "fast-track voluntary arrangement", were inserted in the Insolvency Act 
1986 by s 264 and Sch 22 of the Enterprise Act 2002. See Fletcher Law of Insolvency 51, 74. 
365

The "IVA Protocol", "brokered" by the Insolvency Service, through consultation with all stakeholders, 
became available for use in February 2008. It was amended by the IVA Standing Committee in June 
2008. See Walters 2009 Int Insolv Rev 34-35; Fletcher Law of Insolvency 75-76. A revised version of the 
IVA Protocol, known as the "2010 Protocol", which has been in use since May 2010, is 
http://www.insolvencyhelpline.co.uk/downloads/pdf-files/iva_terms_of_business_2010.pdf [date of use 15 
March 2012].   
366

See 7.5.3.3, above. See rr 6.109, 6.5115 and 6.117 of Insolvency Rules 1986, referred to by Cousins 
Mortgages 669.  

 
 
 

http://www.insolvencyhelpline.co.uk/downloads/pdf-files/iva_terms_of_business_2010.pdf


480 
 

that the appropriate bankruptcy provisions are expressly incorporated in the terms of the 

IVA.367 

 

Because an IVA will not affect the claim of a mortgagee, a debtor who is a homeowner 

must maintain regular mortgage repayments in order to avoid repossession of his home. 

Therefore, the payment plan should cater for this.368 According to the IVA Protocol, it is 

expected that, in addition to making monthly payments to debtors, salaried homeowners 

will release a portion of any equity which might accrue during the course of the IVA.369 

Typically, an obligation is placed upon the debtor to re-mortgage the home as the IVA is 

nearing completion, in order to release capital for the benefit of unsecured creditors who 

are bound by the IVA.370 Thus, the IVA potentially provides an effective means for a 

salaried debtor who owns the family home to protect it against forced sale.371 

 

An approved IVA will usually provide for a stay on debt enforcement proceedings by 

individual creditors during the operation of the payment plan and will allow for a 

measure of discharge for the debtor once he has completed the payment plan.372 

However, the stay of enforcement proceedings will apply only for as long as the debtor 

continues to comply with his obligations under the arrangement.373 Although the 

Insolvency Act 1986 provides that a supervisor of a voluntary arrangement, or any 

person other than the debtor himself, may present a bankruptcy petition against the 

debtor, it should be noted that a court must not make a bankruptcy order on such a 

petition unless it is satisfied as to at least one of three matters. These are that: either, 

the debtor has failed to comply with his obligations under the voluntary arrangement; or 

the debtor furnished false or misleading information in a statement of affairs or any 

                                            
367

Cousins Mortgages 669. 
368

See Walters 2009 Int Insol Rev 20-21. 
369

Debtors will be expected to release, in the fifth year of the IVA, an amount of equity of at least £5 000 
of equity, any amount in excess depending on the particular circumstances of the case. See Walters 2009 
Int Insol Rev 34-35; Fletcher Law of Insolvency 76. 
370

See Walters 2009 Int Insol Rev 21. 
371

See Walters 2009 Int Insol Rev 20-21. 
372

See Pt VIII ss 252-263G of the Insolvency Act 1986, as amended by provisions contained in the 
Insolvency Act 2000 and the Enterprise Act 2002. See Fletcher Law of Insolvency 50ff; Walters 2009 Int 
Insolv Rev 17ff.    
373

Fletcher Law of Insolvency 69. 
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other document; or the debtor has failed to comply with all things reasonably required of 

him by the supervisor of the voluntary arrangement. The making of a bankruptcy order 

in this instance will ordinarily terminate the voluntary arrangement.374 

 

7.5.4 The recent recessions and related developments  

 

7.5.4.1 Council of Mortgage Lenders' commitment 

 

Of current significance are various government and other initiatives which have been 

implemented in the United Kingdom to avoid unnecessary possession and sale of 

mortgaged homes and, more recently, in response to the financial distress caused by 

the global recessions.375 The Council of Mortgage Lenders reaffirmed a commitment, 

originally made on 19 December 1991, to a policy of taking possession only as a last 

resort.376 The Council of Mortgage Lenders stated that it supported compliance with the 

civil procedure rules issued by the Ministry of Justice and the principle of "treating 

customers fairly" and confirmed that lenders are duty-bound to obtain the best price 

reasonably obtainable when they sell repossessed property.377 

 

 

 

                                            
374

Fletcher Law of Insolvency 69. 
375

For a useful summary of these initiatives, see http://www.legalmortgage.co.uk/#/government-
initiatives/4532753545 [date of use 15 March 2012]. In relation to the impact of the recessions, see 
O'Grady "British Repossessions Soar" Business Week (6 May 2008) 
http://www.businessweek.com/globalbiz/content/may2008/gb2008056_230244.htm [date of use 15 March 
2012]; Werdigier "As foreclosures mount, Britain acts to change mortgage system" New York Times (23 
August 2007) http://www.nytimes.com/2007/08/23/business/worldbusiness/23iht-home.5.7233625.html 
[date of use 15 March 2012]; Treanor "The Bank of England mortgage plan" The Guardian England (17 
April 2008) http://www.guardian.co.uk/business/2008/apr/17/banking.bankofenglandgovernor [date of use 
15 March 2012]. See also Bright "Dispossession for Arrears" 13-40; Dyal-Chand "Home as Ownership" 
41-54. 
376

A formal announcement to this effect was made by the Chancellor of the Exchequer in the House of 
Commons and at a Council of Mortgage Lenders Press Conference on 19 December 1991. The Council 
of Mortgage Lenders undertook that, where borrowers had suffered a significant reduction in their income 
but were making a reasonable regular payment, lenders would not seek possession. This was contained 
in par 16 of a Statement of Practice on Handling of Arrears and Possessions which was, but is no longer, 
available at http://www.cml.org.uk/cml/policy/issues/1629 [date of use 28 June 2011]. 
377

This was stated in the Statement of Practice on Handling of Arrears and Possessions par 17. 
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7.5.4.2 Mortgage Conduct of Business rules 

 

The Mortgage Conduct of Business rules, first issued by the Financial Services 

Authority in October 2004, regulate lenders' practices in England and Wales.378 The 

rules apply in respect of all "home finance transactions"379 and to every firm that carries 

on a "home finance activity".380 The rules, covering arrears and repossessions, require 

a lender to deal fairly with any borrower who is in arrears or who has a sale shortfall381 

and requires a lender to put in place, and operate in accordance with, a written policy 

and procedures to comply with this duty.382 The MCOB also requires a lender, when a 

borrower is experiencing "payment difficulties", to make reasonable efforts to reach 

agreement on the method of payment of any arrears or payment shortfall, or an 

alternative to taking possession of the home, or, if the home has already been sold, any 

sale shortfall. The lender must also liaise, at the borrower's instance, with a third party 

source of advice regarding the payment shortfall or sale shortfall and must allow a 

reasonable time over which the payment shortfall or sale shortfall should be repaid in 

terms of a payment plan which is practically suited to the borrower's circumstances. 

Further, the lender must grant, unless it has good reason not to do so, a customer's 

request for a change to the date on which the payment is due (provided it is within the 

same payment period) or the method by which payment is made. It must give the 

customer a written explanation of its reasons if it refuses the request. 

 

Where no reasonable payment arrangement can be made, a lender must allow the 

customer to remain in possession for a reasonable period to effect a sale and must not 

repossess the property unless all other reasonable attempts to resolve the position have 

                                            
378

See the Mortgages and Home Finance: Conduct of Business sourcebook 
http://fsahandbook.info/FSA/html/handbook/MCOB [date of use 15 March 2012], hereafter referred to as 
the "MCOB". The Financial Services Authority derives its powers to make these rules from the Financial 
Services and Markets Act 2000. The rules have been amended from time to time. 
379

These include "regulated mortgage contracts", "home purchase plans", "home reversion plans" and 
"regulated sale and rent back agreements". According to the MCOB glossary definition, a "regulated 
mortgage contract" is a loan on the security of a first legal mortgage on land in the United Kingdom of 
which at least 40% is used as or in connection with a dwelling by the borrower. See, also, other 
definitions in the MCOB glossary. 
380

This includes a mortgage lender, administrator, arranger or adviser; see MCOB 1.2.1. 
381

A "sale shortfall" is defined as the amount due to the lender following the sale of the property. 
382

MCOB 13.3.1. 
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failed.383 Whenever a property is repossessed, whether this occurs voluntarily or 

through legal action, a lender must ensure that steps are taken to market the property 

for sale as soon as possible and to obtain the best price reasonably possible in the 

circumstances.384 A lender is also required to consider whether it would be appropriate 

to extend the payment period, defer payment of interest due, capitalise the arrears,385 or 

make use of any government forbearance initiatives which may be available.386 

Although the MCOB Sourcebook is implemented under the statutory authority, the 

criticism has been made that it is a "non-legal code of practice" with which mortgagees 

are not legally obliged to comply, and that it therefore "lacks legal backing" and is 

"neither consistently nor uniformly followed by mortgage providers".387 

 

7.5.4.3 Regulation of sale-and-rent-back schemes  

 

The Financial Services Authority has implemented an interim regime, effective since 30 

June 2010, to regulate firms that engage in sale-and-rent-back schemes.388 This 

protective framework of rules and guidance sought to curb exploitation of financially 

distressed homeowners who had frequently sold their homes, often at prices well below 

their market value, to companies on terms which allowed them to remain in their homes 

for a limited period but which later changed dramatically, to their prejudice. This had 

often resulted in eviction, at the instance of the mortgagee, upon the company's 

default.389 

 

 

 

                                            
383

MCOB 13.3.2A(1)-(6). 
384

See MCOB 13.6.1; Cousins Mortgages 288-289. 
385

Although, it may noted, it is not entitled to do so automatically; see MCOB 13.3.2A. 
386

MCOB 13.3.4A. 
387

See Lindberg 2010 Denning LJ 11 who notes that the Financial Services Authority has proposed that 
the guidelines be converted into binding rules. See Cousins Mortgages 289. 
388

See Sale and Rent Back (Regulatory Reporting) Instrument 2010 
http://www.fsa.gov.uk/pages/Library/Policy/Policy/2010/10_08.shtml [date of use 15 March 2012]. 
389

See Lauren Thompson "Beware of the debt traps" The Times England (13 March 2009). See, for 
example, Redstone Mortgages Plc v Welch (2009) 36 EG 98 CC where the court allowed the occupiers, 
the previous owners, to remain in the house. Cf North East Property Buyers Litigation 2010 EWHC 6 
(Ch). 
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7.5.4.4 Regulation of administration costs 

 

Another abuse which came to light was that, frequently, lenders had levied excessive 

arrears charges which "did not reflect administration costs". The Financial Services 

Authority, viewing the charges as unfair, directed that mortgagors should be 

refunded.390 It also drafted proposals that lenders should cease to levy monthly arrears 

charges when customers agree to a plan to clear the missed payments over a period.391 

In this regard, the Financial Services Authority expressed the view that "[l]enders need 

be in no doubt of their obligations to customers who fall behind with payments and must 

realise that such circumstances are not an opportunity to create further profits."392 The 

Financial Services Authority has drafted revised guidelines on good practice for lenders 

in relation to mortgage arrears charges.393 

 

7.5.4.5 The Pre-Action Protocol 

 

The Ministry of Justice has put in place specific civil procedure rules394 and practice 

directions395 which apply to claims for possession of mortgaged residential property.396 

This is supported by the Pre-Action Protocol for Possession Claims based on Mortgage 

                                            
390

Hall "Thousands of homeowners set for big mortgage refunds" The Times England (23 January 2010). 
391

James Charles "Homeowners in arrears to get better protection" The Times England (26 January 
2010).See also "Redstone Mortgages fined over mortgage arrears failings" 
http://www.fsa.gov.uk/pages/consumerinformation/firmnews/2010/redstone_mortgages.shtml [date of use 
15 March 2012]. 
392

Per Lesley Titcombe, the director responsible for the mortgage sector at the Financial Services 
Authority; see James Charles "Homeowners in arrears to get better protection" The Times England (26 
January 2010). 
393

See http://www.fsa.gov.uk/pubs/cp/cp10_02.pdf; 
http://www.fsa.gov.uk/pages/Library/Other_publications/Miscellaneous/2009/mortgage_arrears_1/charges
.shtml [date of use 15 March 2012]. 
394

See Civil Procedure Rules (CPR) 55
th
 Update from 6 April 2011; Part 55 Possession 

Claimshttp://www.justice.gov.uk/guidance/courts-and-tribunals/courts/procedure-
rules/civil/contents/parts/part55.htm#id4223902 [date of use 15 March 2012], commonly referred to as 
"CPR 55". 
395

See Practice Direction 55A Possession Claims http://www.justice.gov.uk/guidance/courts-and-
tribunals/courts/procedure-rules/civil/contents/practice_directions/pd_part55a.htm#id4223900 [date of use 
15 March 2012] and Practice Direction 55B Possession Claims On-line 
http://www.justice.gov.uk/guidance/courts-and-tribunals/courts/procedure-
rules/civil/contents/practice_directions/pd_part55b.htm [date of use 15 March 2012]. 
396

For useful discussion of the rules and their application, see Cousins Mortgages 498ff.  
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or Home Purchase Plan Arrears in Respect of Residential Property.397 The aim of the 

Pre-Action Protocol is to "encourage more pre-action contact between the lender and 

the borrower in an effort to seek agreement between the parties, and where this cannot 

be reached, to enable efficient use of the court's time and resources."398 This Pre-Action 

Protocol sets out what action a court would require a lender to have taken before the 

latter starts a possession claim.399 

 

The Pre-Action Protocol requires the lender to provide a borrower, who has fallen into 

arrears, with, where appropriate, the required regulatory information sheet, or the 

National Homelessness Advice Service booklet on mortgage arrears, as well as other 

information. Such information includes: the amount of the arrears; the total amount 

outstanding on the mortgage or home purchase plan; whether interest or charges will be 

added to such amount; and, if so, details of the interest or charges that may be payable. 

The lender must advise the borrower to make early contact with the housing department 

of the borrower's local authority and, should, where necessary, refer the borrower to 

appropriate sources of independent debt advice. Further, the parties must take all 

reasonable steps to discuss the cause of the arrears, the borrower's financial 

circumstances, and proposals for repayment of the arrears. The lender must consider a 

reasonable request from the borrower to change the date of regular payment (within the 

same payment period), or the method by which payment is made. It must, within a 

reasonable period, give the borrower a written explanation of its reasons for any refusal 

of such request. Where a borrower makes a proposal for payment to which the lender 

does not agree, the lender should give reasons in writing to the borrower within ten 

business days of the proposal. If the lender submits a proposal for payment, it must set 

it out in sufficient detail to enable the borrower to understand the implications of the 

proposal and to give the borrower a reasonable period in which to consider it. If the 

                                            
397

See the Pre-Action Protocol for Possession Claims based on Mortgage or Home Purchase Plan 
Arrears in Respect of Residential Property, hereafter referred to as the "Pre-Action Protocol"  
http://www.justice.gov.uk/guidance/courts-and-tribunals/courts/procedure-
rules/civil/contents/protocols/prot_mha.htm[date of use 15 March 2012]. The Pre-Action Protocol came 
into force on 19 November 2008 and has been amended on a number of occasions, the most recent 
amendment being the CPR 55

th
 Update from 6 April 2011. 

398
Pre-Action Protocol par 2. 

399
Pre-Action Protocol pars 5-9.  
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borrower fails to comply with an agreement, the lender should warn the borrower, by 

giving the borrower 15 business days' written notice, of its intention to start a 

possession claim unless the borrower remedies the breach in the agreement.400 

 

A lender must consider not commencing a possession claim for mortgage arrears where 

the borrower is eligible for assistance in terms of the Support for Mortgage Interest 

scheme, or from a local authority under a Mortgage Rescue Scheme, or is entitled to 

payment under a "mortgage payment protection insurance policy". A lender must 

consider postponing a possession claim for mortgage arrears if a borrower can 

demonstrate that reasonable steps have been, or will be, taken to market the property 

at an appropriate price. If the lender decides against postponing the possession claim, it 

must inform the borrower of the reasons for its decision at least five business days 

before starting proceedings.401 

 

The Pre-Action Protocol specifically requires a possession claim to be brought as a last 

resort and only after all other reasonable attempts to resolve the position have failed. 

The parties should consider whether, given the individual circumstances of the 

borrower, and the form of the agreement, it is reasonable and appropriate to: extend the 

term of the mortgage; change the type of a mortgage; defer payment of interest due 

under the mortgage; capitalise the arrears; or make use of any government forbearance 

initiatives in which the lender chooses to participate.402 A Mortgage Pre-action Protocol 

checklist has been issued by the Ministry of Justice, for use in every claim for 

possession of mortgaged property.403 A copy of the checklist, Form N123, is attached 

as "Annexure A" to this thesis manuscript. As indicated on the form, two copies of the 

completed checklist, with a signed statement confirming the truth of its contents, must 

be handed in at court on the day of the hearing. The checklist is posed in a 

questionnaire type of format, with straightforward questions which are simply put. The 

                                            
400

Pre-Action Protocol par 5. 
401

Pre-Action Protocol par 6. 
402

Pre-Action Protocol par 7. 
403

See Annexure A to this manuscript; Mortgage pre-action protocol checklist Form N123, issued by the 
Ministry of Justice http://hmctscourtfinder.justice.gov.uk/courtfinder/forms/n123_e.pdf [date of use 15 
March 2012]. 
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issues which are required to be addressed are clearly stated, as are the requests for 

explanations which are required. Further, the Law Society of England and Wales has 

issued a Practice Note on Mortgage Possession Claims, to assist legal practitioners 

involved in cases of mortgage default.404 

 

The purpose of the checklist is obvious: the type, and level of detail, of information and 

explanations required to be furnished ensure that lenders are familiar, and have 

complied, with the Pre-Action Protocol before they proceed to court. Further, a court will 

be in a position easily to ascertain whether the matter is ready for consideration by it 

and immediately to identify the crisp issues which need to be addressed in each matter. 

This Pre-Action Protocol has been criticised on similar bases as was the MCOB. It has 

been submitted that "the lack of compulsory wording and sanctions for non-compliance" 

means that the Pre-Action Protocol is "toothless" and constitutes "an opportunity lost" in 

addressing, inter alia, "premature repossession proceedings".405 

 

7.5.5 Comment  

 

7.5.5.1  Comment on the position in England and Wales 

 

Thus, in England and Wales, a variety of statutory mechanisms potentially protects the 

debtor's home against the claims of creditors. Outside of insolvency, ordinary rules of 

civil procedure, supported by principles, policies and protocols, implemented by 

government and regulatory bodies, provide the framework within which a debtor's home, 

whether mortgaged or not, will be subjected to forced sale only as a last resort. The 

Pre-Action Protocol, applied through the employment of a Mortgage pre-action 

checklist, makes explicit, for all concerned, the steps required before a court will 

consider an application for an order for possession or sale of a home. Once the debtor 

                                            
404

See Practice Note on Mortgage Possession Claims 
http://www.lawsociety.org.uk/productsandservices/practicenotes/mortgagerepossession/2827.article [date 
of use 15 March 2012]. For an outline of the procedure which is followed, see Cousins Mortgages 499ff.     
405

See Lindberg 2010 Denning LJ 12 and references cited there, including McAuslan 2009 JIBFL 138 who 
has referred to the Pre-Action Protocol as a "complete waste of time and paper". Cf Bright "Dispossession 
for Arrears" 24ff. 
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has been declared bankrupt, specific statutory provisions contained in the Insolvency 

Act 1986 apply, requiring the trustee in bankruptcy to obtain an order of court before he 

can sell the bankrupt's home. Where appropriate, the bankruptcy court is empowered to 

delay the sale of the home. The Insolvency Act 1986 also places restrictions on the way 

in which the trustee may deal with the bankrupt's home. Nevertheless, commentators 

have criticised the framework of debt enforcement rules and protocols, in England and 

Wales, as lacking legal standing406 and the application of the law, as being too creditor-

orientated.407 On the other hand, there are also those who view the courts as leaning 

too far in favour of the debtor's family.408 This, it is submitted, underscores the challenge 

inherent in balancing the interests of all interested parties.  

 

It may be apposite at this juncture to comment on the relative positions, depending on 

whether or not the debtor has been declared bankrupt – in other words, whether it is a 

creditor, or a trustee in bankruptcy, who seeks an order for the sale of the home. 

Although different statutory provisions apply, there is a measure of alignment between 

decisions reached both inside and outside of insolvency.409 It may be observed that, in 

Lloyds Bank v Byrne,410 an obiter statement was made that a chargee may be in a 

better position to obtain an order of sale. This is because postponement would occasion 

that creditor to have to bear the full amount of the debt, while individual creditors may 

lose very little in the collective procedure involved in a bankruptcy.411 

 

                                            
406

See 7.5.4.2, above. 
407

See Lindberg 2010 Denning LJ 1; Fox Conceptualising Home 10, 12-14, 79-130; Fox 2006 Legal 
Studies 202; Pines Richman 2000 NLJ 1103; Cretney 1989 LQR 173-174; Cretney 1991 LQR 179-180; 
Wise 1995 8(5) Insolv Intell 35; Dixon 2005 Conv & Prop Law 161; McQueen 2002 JIBL 85, 88; Frieze 
Personal Insolvency Law 1148-1149; Baker 2010 Conv & Prop Law 352. See also Tolmie Insolvency Law 
297-298 who states that the provisions contained in the Insolvency Act 1986, in relation to the bankrupt's 
home, are "a continuation of the previous pro-creditor stance of the common law". 
408

See Curl 2010 23(6) Insolv Intell 87, where he expresses concern that "the pendulum has now swung 
too far in favour of the interests of the spouses of bankrupts and against the interests of the creditors of 
those bankrupts".  
409

See Miller Family, Creditors and Insolvency 86; Fletcher Law of Insolvency 236; Omar 2006 Conv & 
Prop Law 165. 
410

Lloyds Bank v Byrne [1993] FLR 369. 
411

See Omar 2006 Conv & Prop Law 165. 
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Tolmie highlights several, in her view, unsatisfactory aspects of the position where the 

debtor is insolvent.412 She suggests that a better balance might have been achieved 

between concern for the bankrupt's family and respect for the creditors' rights, by 

exempting the bankrupt's home under section 238(2) of the Insolvency Act 1986. This 

would render the home subject to section 308, which would entitle the trustee to claim it 

if the value of the property exceeded the cost of a reasonable replacement. Tolmie also 

rejected the notion, suggested by the Insolvency Service, in its consultation document 

Bankruptcy – A Fresh Start,413 of a form of limited exemption in relation to a bankrupt's 

home. Tolmie pointed out that, frequently, where the bankrupt has little or no equity in 

the home, it will be the mortgagee's actions, outside of the insolvency context, which 

dictate the fate of the home.414 It is submitted that Tolmie’s earlier, published views tend 

to indicate that she would be dissatisfied with the current position. 

 

The position in England and Wales has also been criticised for providing insufficient 

protection for the individual occupiers in their homes, as the emphasis has been on the 

family. This, critics argue, occurs not only in the ordinary debt enforcement process415 

but also in bankruptcy, where a court's consideration of individual needs, as directed by 

sections 336 and 335A of the Insolvency Act 1986, may only take place in the family 

context.416 However, it may be noted that the interests of child occupiers of homes are 

                                            
412

Tolmie Insolvency Law 298 discusses, for example, the fact that the equity in the home might be 
owned jointly by the bankrupt and a spouse or a cohabitee and, in light of the complexities of English 
property law, it may be difficult to establish who is entitled to share, and in what proportions, in the 
proceeds of the family home. The same difficulties would apply if the bankrupt and other owners wish to 
buy out the interest of the trustee by passing another mortgage over the property. See also, in this regard, 
Schofield and Middleton Debt and Insolvency 85ff; Barlow "Rights in the family home" 53ff.    
413

Insolvency Service consultation document Bankruptcy – A Fresh Start (March 2000) 
http://insolvency.gov.uk/insolvencyprofessionandlegislation/con_doc_register/con_doc_archive/consultati
on/freshstart/sec1.htm [date of use 15 March 2012]. 
414

See Tolmie Insolvency Law 299. 
415

See Fox 2006 Legal Studies 203-204 and references cited there. Fox also identifies "tension between 
individual and family-oriented perspectives" in the courts' application of the collateral purpose doctrine, in 
actions for the sale of a family home, which, she states, focused on the family unit and relationships, 
rather than the interests of individual family members. 
416

See Fox 2006 Legal Studies 207-208 who points out that the Cork Committee had been concerned "to 
alleviate the personal hardships of those who are dependent on the debtor but not responsible for his 
insolvency", in the Cork Report par 1118, and, at par 1116, that "eviction from the family home … may be 
a disaster not only to the debtor himself … but also to those who are living there as his dependants." Fox 
observes, at 208, that, to distinguish the protection of the debtor, who was viewed as the wrongdoer, from 
that of the debtor's dependants, innocent victims of the bankrupt's default, suits those who see the home 
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required specifically to be taken into account, both in section 15 of the TLATA and in 

section 335A of the Insolvency Act 1986.417 Commentators have also criticised the 

provisions of the Insolvency Act 1986 for not allowing consideration of aged persons or 

ailing adults who occupy the home.418 

 

Another criticism is that different principles apply where the home has a sole owner, 

such as in a single adult household, as opposed to where the home is jointly owned.419 

Also, no specific provision has been made for cohabiting couples, regardless of gender, 

who are either unmarried or who have not registered a civil partnership.420 Given these 

criticisms, it is not surprising, it is submitted, that debtors who own homes might prefer 

to resort to an IVA, provided for by the Insolvency Act 1986 as amended, in an effort to 

retain their family home. 

 

Gravells, writing before the Insolvency Act 1986 was enacted in England, comparing the 

then English position with the position in New Zealand, stated:421 

 
…what English law requires, in particular, is certainty for both creditors and 
debtors; and what the New Zealand statute demonstrates is that it is possible to 
confer a discretion on the courts which permits a sufficient degree of flexibility 
without generating uncertainty and unnecessary litigation. 

 

                                                                                                                                             
as deserving protection but are concerned about elevating the debtor's interests over those of the 
creditor. Fox, at 206, cites, as an example, Stevens v Hutchinson [1953] Ch 299, where the court stated, 
at 307, that, although the debtor was "a ne'er do well and a waster", who probably would not pay his 
debts, to sell the property would be "unjust" since it would result in turning an innocent wife out of her 
home. 
417

However, see Fox 2006 Legal Studies 213-214 for comments, in relation to the consideration of 
children's interests, in Bank of Ireland Home Mortgages Ltd v Bell [2001] 2 FLR 809 and Edwards v 
Lloyd's TSB Bank plc [2004] EWHC 1745. 
418

See Keay 2001 Common L World Rev 206, 221; Fox 2006 Legal Studies 203-204. Cf Fletcher Law of 
Insolvency 233 who submits that the interests of elderly occupiers of the home may be taken into account 
under s 336(4)(e) of the Insolvency Act 1986. 
419

See Fox 2006 Legal Studies 214-215. 
420

In Re Citro, it was held, at 159, that the law which applied to spouses prior to 1986 would be applicable 
to unmarried couples. See remarks, in this regard, by Hunter 1999 J Bus L 506; Keay 2001 Common L 
World Rev 221; Schofield and Middleton Debt and Insolvency 114-115. However, changes to the position, 
in relation to same-sex civil partners, since the enactment of the Civil Partnerships Act 2004, should be 
borne in mind. In relation to the position of cohabitees, see Tolmie Insolvency Law 301 n 41; Barlow 
"Rights in the family home" 73-75; Omar 2006 Conv & Prop Law 176-177. 
421

Gravells 1985 Ox JL Studs 132, 143. 
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It is somewhat ironic, it is submitted, that the New Zealand statute referred to, namely, 

the Joint Family Homes Act 1964, is destined for repeal. It is also notable that, although 

the Insolvency Act 1986, as amended by the Enterprise Act 2002, now makes specific 

statutory provision for a measure of protection for the home, in insolvency, the position 

is still the subject of criticism. Be that as it may, Gravells' comment, it is submitted, 

identifies crucial criteria: that the court should have a discretion which provides flexibility 

without compromising the level of certainty, or predictability, required to avoid the need 

for litigation.  

 

7.5.5.2  Comparative comment from a South African perspective  

 

The validity of arguments that, if creditors' rights are curtailed by the extension to home 

occupiers of more effective remedies against possession and sale, creditors would 

simply not lend money, has been questioned. Sceptics refute concerns expressed about 

the potential effect on the availability of finance credit and capital investment as well as 

the property market. A contrary view is that the risk of default is inherent to the nature of 

the business of lending money and that creditors are in a position to protect their own 

interests. For instance, they could make reasonable enquiries into the debtor's situation, 

before lending money, and they are able to build their losses into their interest rates and 

charges.422 With reference to the devastating financial, psychological and emotional 

effects which loss of a home may have on individuals and families, Fox submits that the 

"broader social and economic costs of repossession add weight to the argument that 

the interests of creditors should not be presumed to outweigh the home interests of 

occupiers, but that their respective interests should be evaluated within a more 

systematic framework."423 

 

Bearing in mind similar assumptions made in judgments, in South African cases,424 and, 
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See Fox Conceptualising Home 11-23, specifically, 15-16, and 79-130, specifically 89-92; Fox 2006 
Legal Studies 223; Lindberg 2010 Denning Law Journal 31. Cf McCormack Secured Credit 4ff, 15ff, 18ff.   
423

Fox 2006 Legal Studies 223. 
424

Jaftha v Schoeman par 58; Standard Bank v Saunderson par 3; ABSA v Murray par 46; FirstRand 
Bank v Seyffert par 12; Standard Bank v Bekker par 20. 
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notably, Evans' submissions, discussed in Chapters 5 and 6, above,425 it is submitted 

that Fox's remarks are also pertinent in the South African context. It is interesting to 

note that the concerns raised by the Cork Committee indicate essentially similar 

reservations to those expressed by Mokgoro J in Jaftha v Schoeman, in the South 

African context, in relation to a home exemption constituting a "poverty trap" and its 

implications for the mortgage industry, the property market, and the economy.426 

Academic commentators have suggested the introduction of an exemption from forced 

sale, in both the individual debt enforcement, and in the insolvency, process, of a "low 

value" home and, particularly, one in which a state subsidy was provided for its 

acquisition.427 Evans advocates that it should become entrenched policy completely to 

exclude low value homes from the reach of creditors in general and he goes further to 

suggest that the passing of mortgage bonds over low value homes, in order for debtors 

to access capital, should be prohibited.428 If such an exemption is considered for 

implementation in South Africa, valuable insights may be gleaned from the English 

experience, in relation to the restriction on the sale of a "low equity" home imposed on 

the trustee in bankruptcy by section 313A of the Insolvency Act 1986, introduced by the 

Enterprise Act 2002. Mindful of Tolmie's criticisms, it would be useful to consider the 

method by which the prescribed level of equity was determined.429 The wording of any 

provision to be proposed, for South Africa, should be carefully considered in view of the 

apparent uncertainty which exists as to whether section 313A has the effect of 

excluding a low equity home from the insolvent estate, or, on the other hand, exempting 

it from sale for three years after which it re-vests in the insolvent debtor.430 This is 

particularly pertinent to South Africa as Evans has indicated the lack of an appropriate 

                                            
425

See 5.6.8 and 6.6.1, above. 
426

See the Cork Report pars 20, 21, 24 and 25; Fox 2006 Legal Studies 223 and references cited there; 
Fletcher Law of Insolvency 232; Jaftha v Schoeman par 51. 
427

Evans "Does an insolvent debtor have a right to adequate housing?"; Boraine, Kruger and Evans 
"Policy Considerations" 694; Van Heerden and Boraine 2006 De Jure 352 argued for exemption from 
execution of state-subsidised houses. Steyn 2007 Law Dem Dev 118-119 did not regard an exemption as 
a "ready solution" to the problem and submitted that a thorough enquiry would first need to be conducted. 
428

See discussion at 6.6.3, above, and Evans "A brief comparative analysis"; Evans "Does an insolvent 
debtor have a right to adequate housing?". See, also, earlier comments by Evans Critical Analysis 423-
424, 474; Evans 2008 De Jure 270. Cf Standard Bank v Bekker par 23, with reference to Jaftha v 
Schoeman par 58, discussed at 5.6.6, above. 
429

See 7.5.3.3 (d)(ii), above. In relation to the prescribed level of equity, see recent proposals, in Scotland, 
discussed at 7.6.4, below. 
430

See 7.5.3.3 (d)(ii) and (iii), above. 
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distinction between excluded and exempt property in our insolvency law.431 

 

It may be observed that, despite the existence of specifically applicable legislative 

provisions, the English courts encounter problems with issues which have not been 

pleaded, initially, nor raised on appeal. In Avis v Turner and Another, the Court of 

Appeal was not in a position to adjudicate upon the real issue – whether "exceptional 

circumstances" were present which would justify the postponement of the order for sale 

of the home by the trustee in bankruptcy – because this had not been raised in the 

pleadings or in the grounds of appeal.432 Similarly, in the South African cases of 

Standard Bank v Saunderson and ABSA v Ntsane, the court in each case had to decide 

whether it could deal mero motu with the issue whether the defendants' section 26 

rights would be unjustifiably infringed by the forced sale of their homes. The two courts 

adopted opposing views on this issue.433 However, clearly, the English Court of 

Appeal's approach is that, in the absence of the occupier of the home having raised the 

issue, the court may properly raise it mero motu. 

 

In Nedbank v Fraser, the court questioned the correctness of a different aspect of the 

decision in ABSA v Ntsane. This was whether, where the mortgage deed includes an 

acceleration clause, it is the total amount outstanding or only the arrear amount which 

ought to be taken into account by a court when deciding whether to declare a person's 

mortgaged home specially executable.434 The English solution to a similar dilemma was 

the enactment of section 8 of the Administration of Justice Act 1973.435 Perhaps the 

enactment of a specific legislative provision would also be the answer in South Africa. 

 

Another discernible parallel between contentious aspects of the position, in England and 

Wales and in South Africa, emerges from the approach of the court, in Alliance and 
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See 6.6.1, above. 
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Avis v Turner and another [2007] 4 All ER 1103, [2007] EWCA Civ 748, [2008] Ch 218, 14-15, 38. 
433

In Standard Bank v Saunderson, the Supreme Court of Appeal adopted the approach that, because, 
none of the defendants had raised that sale in execution of their homes would infringe their s 26 rights, it 
did not have to decide the issue. On the other hand, in ABSA v Ntsane, the court dealt mero motu with 
the issue. See 5.5.2, above. 
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Nedbank v Fraser pars 28-38, discussed at 5.6.3, above.  
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See 7.5.3.2 (a), above. 
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Leicester plc v Slayford.436 In this case, it was held that it is not an abuse of process for 

a mortgagee, who is unable to exercise a power of sale in the ordinary debt 

enforcement process, to seek to place the debtor in bankruptcy. The rationale was that 

all creditors have the right to petition the court where they are owed an amount in 

excess of the statutory threshold, or where a demand for payment has gone unpaid, 

and such petitions cannot be unreasonably denied.437 This approach is apparently 

similar to that which has been adopted in South African law, as reflected in Investec v 

Mutemeri, ABSA v Naidoo and FirstRand Bank v Evans.438 It is submitted that this 

bolsters an argument for the need for specific judicial oversight, including consideration 

of all the relevant circumstances, before a trustee may sell an insolvent debtor's home, 

to bring requirements in the insolvency process into line with those in the individual debt 

enforcement process. A related, pertinent observation may also be that the introduction 

in South African insolvency legislation of a procedure akin to the English IVA would 

provide for a repayment plan as an alternative to the liquidation of assets in insolvency, 

with a clearly defined and regulated relationship between the two different procedures. 

This would create a possible means for averting the forced sale of a consumer debtor's 

home in the insolvency context.  

 

In relation to the need for judicial oversight, it is interesting to observe, as an aside, that, 

in English law, a registrar is empowered to make an order for possession or for sale of a 

person's home.439 In light of the decisions in Jaftha v Schoeman and Gundwana v 

Steko, one may enquire whether this conforms to constitutional imperatives under the 
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Alliance and Leicester plc v Slayford [2001] 1 All ER (Comm) 1. 
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Alliance and Leicester plc v Slayford [2001] 1 All ER (Comm) 1 par 28. See remarks by Omar 2006 
Conv & Prop Law 165; Miller Family, Creditors and Insolvency 106-107. 
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See Chapter 6, above. 
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In Barca v Mears [2004] EWHC 2170, the law report indicates that it was an appeal to the High Court 
against an order for possession and sale sought by the trustee in bankruptcy and granted by the Deputy 
Registrar. In Foenander and another v Allan [2006] EWHC 2101 (Ch), [2006] BPIR1392, [2006] All ER 
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foreclosure, under Canadian law; see, for example, r 64.03(9) and (10) of the Rules of Civil Procedure 
RRO 1990 Reg 194, referred to by Roach Mortgages 143-145.   
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European Convention on Human Rights. It is clear, however, that in England, registrars 

are legally qualified persons.440 

 

In England and Wales, the position is affected largely by aspects of family law, 

supported, where appropriate, by Article 8 of the European Convention on Human 

Rights which recognises the right to a home and family life. This is not the case in South 

Africa, where the basis of the protection granted is the right to have access to adequate 

housing, as provided in section 26 of the Constitution.441 Criticisms have been levelled 

at the emphasis, in English law, on the interests of the family, as opposed to the 

individual, in the process of forced sale of the home.442 The same criticisms do not arise 

in South Africa, with the focus thus far having been on the section 26 rights of the 

individual debtor. Indeed, it is submitted, if anything, these criticisms of the English 

system underscore the lack of attention paid, in the South African approach, to the 

debtor's family and other dependants. Commentators have expressed concern about 

how little regard is had for rights to shelter and the best interests of children who reside 

at the debtor's home.443 Now, in terms of the Constitutional Court's decision in 

Gundwana v Steko, a court must consider all the relevant circumstances before an 

order is made for the sale in execution of the "home of a person".444 This could perhaps 

be construed as effectively requiring that the interests of all occupiers of the home, as 

well as the debtor, should be taken into account.  

 

Consideration of what the English courts regard as "exceptional circumstances", for the 

purposes of sections 335A, 336 and 337 of the Insolvency Act 1986, in their evaluation 

                                            
440

Curl 2010 23(6) Insolv Intell 84 makes the comment that counsel on opposing sides, in Re Jones (A 
Bankrupt), had subsequently taken up appointments as "full-time" Registrar and Deputy Registrar 
respectively. 
441

In Ex parte Chairperson of the Constitutional Assembly In re Certification of the Constitution of the 
Republic of South Africa Act, 1996 1996 4 SA 744 (CC), 1996 10 BCLR 1253 (CC), the court found that 
the non-inclusion of the "right to family life" in the final Constitution allowed for flexibility in the recognition 
of different family forms in a diverse society. See also Grootboom pars 73-79, in relation to a child's right 
to shelter, as provided by s 28(1)(c) of the Constitution, as opposed to a child's right to family care, or 
parental care, as provided in s 28(1)(b) of the Constitution.  
442

Fox 2006 Legal Studies 201; Omar 2006 Conv & Prop Law 157; Hunter 1999 J Bus L 491; Baker 2010 
Conv & Prop Law 368; Dixon 2005 Conv & Prop Law 161, 167. 
443

See Steyn "'Safe as Houses?'"; Stander and Horsten 2008 TSAR 215-216; Evans "Does an insolvent 
debtor have a right to adequate housing?". 
444

See Gundwana v Steko pars 49, 65. 
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of whether the sale of the family home by a trustee should be delayed, and the potential 

impact of the Human Rights Act 1998 on the interpretation of "exceptional 

circumstances" in this context provide useful pointers for potential application in the 

South African context. The question may be raised to what extent the concept of 

"exceptional circumstances", in the English insolvency law context, is similar to the 

notion of "extraordinary circumstances" employed by the court in FirstRand Bank v 

Folscher,445 in the context of the South African individual debt enforcement process.  

 

It is submitted that the solution, as far as the perceived shortcomings of the English 

system are concerned, may well be the introduction of a bill of rights containing socio-

economic rights,446 as has recently been considered in the United Kingdom.447 The 

following provision, in relation to housing, has been proposed:448 

 
Housing 
Everyone has the right to adequate accommodation appropriate to their needs. 
Everyone is entitled to be secure in the occupancy of their home. 
No one may be evicted from their home without an order of a court. 

 

It is also anticipated that, if this provision is ever enacted, from a South African 

perspective, it will be useful to observe the manner in which it will be applied, in 

practice.  

 

Given the well-established social security system of England and Wales which provides 

housing for the needy,449 there is an obvious point to postponing the sale of the home 

                                            
445

See FirstRand Bank v Folscher par 39, referred to at 5.6.4.2 (c), above. 
446

See arguments raised by Lindberg 2010 Denning LJ 1 in relation to upholding socio-economic rights 
under the Human Rights Act 1998.   
447

See Report of the Joint Committee on Human Rights "A Bill of Rights for the UK?" Twenty-ninth Report 
of Session 2007-2008 (August 2008)  
http://www.publications.parliament.uk/pa/jt200708/jtselect/jtrights/165/165i.pdf [date of use 15 March 
2012].  
448

Report of the Joint Committee on Human Rights "A Bill of Rights for the UK?" 54-55. 
449

See, for example, policies and information, in relation to the system of Mortgage Interest Support, 
which is one of the Government forbearance initiatives referred to in MCOB 13.3.4A, discussed at 7.5.4.2, 
above. See, also, Local Housing Allowance, offered by the Department of Works and Pensions 
http://www.dwp.gov.uk/policy/welfare-reform/housing-support/ [date of use 15 March 2012]. See also 
Woodroofe 1968 J Soc Hist 301 for an informative account of the origin, from the Elizabethan initiatives, 
including the passing of the Poor Law, in 1601, which "marked the beginning of a national system of poor 
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for a period, in order for the local authority to arrange appropriate accommodation for 

the family where the debtor is not in a position to settle the debt in question.450 This is in 

stark contrast to the lack of state funded housing support available, in South Africa, to a 

debtor and his family when they are rendered homeless by the forced sale of their 

home.451 This, it is submitted, reinforces the argument that the personal circumstances 

of the debtor and other occupiers, including their accommodation needs, are highly 

relevant to a court's decision whether to declare their home executable. Further, the 

approach of the Constitutional Court, in Blue Moonlight Properties (CC),452 that it is the 

duty of the municipality to provide emergency accommodation to persons, who, once 

evicted from privately owned property, will be homeless, as "decant" pending admission 

to other housing programmes should be borne in mind. 

 

A more systematic approach is called for, in South Africa, with the explicit inclusion, in 

housing policies and programmes, of debtors and insolvent persons and their families 

and other dependants who lose their homes through forced sale. This, it is submitted, 

would go a long way to enhance the effective application of the state's duty to provide 

access to adequate housing, as envisaged by the Constitutional Court in Grootboom. It 

is submitted that, in order truly to uphold all persons' section 26 rights in South Africa, a 

more explicit process is required to be mapped out for practitioners and for courts to 

follow, as is done by the English Pre-Action Protocol, through its tool, the Mortgage pre-

action checklist.453 It is submitted that a similar checklist ought to be compiled for use, 

and applied, in South Africa.  

 

 

 

 

 

                                                                                                                                             
relief directed by the state and incorporating the principle of communal responsibility", and development 
of the social security system in modern England.   
450

See, for example, Re Haghighat, discussed at 7.5.3.3, above. 
451

See 4.2.1, above. 
452

See 3.3.1.4 (c), above. 
453

See Annexure A to this thesis manuscript. 
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7.6  Scotland 

 

7.6.1 General 

 

Scotland does not have a formal home exemption, but similar to England and Wales, a 

legislative scheme applies to afford a measure of protection for a debtor's family home 

against the claims of creditors. The level of protection, both inside and outside of 

insolvency, was enhanced in a number of respects by provisions contained in the 

Bankruptcy and Diligence etc (Scotland) Act 2007454 and in the Home Owner and 

Debtor Protection (Scotland) Act 2010.455 In August 2011, the Scottish Law Commission 

published its Consultation Paper on Consolidation of Bankruptcy Legislation in 

Scotland, accompanied by a consultation draft of the Bankruptcy (Scotland) Bill 2011.456 

The aim is to revise and restate the bankruptcy legislation in the wake of the numerous 

recent amendments effected by, mainly, the Bankruptcy and Diligence etc (Scotland) 

Act 2007 and the Home Owner and Debtor Protection (Scotland) Act 2010. 

 

In February 2009, a proposal was made to introduce a home exemption in the individual 

debt enforcement process and within the bankruptcy regime.457 The Scottish 

                                            
454

It may be noted that certain controversial provisions, contained in the Bankruptcy and Diligence etc 
(Scotland) Act 2007, which introduced a new form of "diligence", or debt enforcement process, called 
"land attachment", have not been brought into operation. A reason for this is the impact that they would 
have had on the treatment of a debtor's home. A proposal has been made that the family home should be 
exempt from the proposed "land attachment" provisions. See Accountant in Bankruptcy "Abolition of 
Adjudication for Debt and the introduction of Land Attachment", compiled for the Debt Action Forum   
http://www.aib.gov.uk/sites/default/files/publications/Resource/Doc/4/0000847.pdf [date of use 15 March 
2012]; St Clair and Gretton "Legislative Options Paper for the Debt Action Forum", commonly, and 
hereafter, referred to as the "Gretton-St Clair paper" February 2009  
http://www.aib.gov.uk/sites/default/files/publications/Resource/Doc/4/0000850.pdf [date of use 15 March 
2012]. 
455

The Home Owner and Debtor Protection (Scotland) Act 2010 modified and, in a sense, weakened, 
mortgagees' rights in the family home by amending, and ultimately effecting the repeal of, certain 
provisions of the Mortgage Rights (Scotland) Act 2001. This occurred in response to recommendations 
and proposals contained in the Repossessions Group Final Report June 2009 
http://scotland.gov.uk/Publications/2009/06/08164837/0 [date of use 15 March 2012].    
456

See the Consultation Paper on Consolidation of Bankruptcy Legislation in Scotland and the 
consultation draft of the Bankruptcy (Scotland) Bill 2011 http://www.scotlawcom.gov.uk/news/making-
bankruptcy-law-accessible/ [date of use 15 March 2012].  
457

See McKenzie Skene 2011 Int Insolv Rev 29, 35. See, also, the proposals contained in the Gretton-St 
Clair paper, which constitutes Annex D to the Debt Action Forum Final Report June 2009 

 
 
 

http://www.aib.gov.uk/sites/default/files/publications/Resource/Doc/4/0000847.pdf
http://www.aib.gov.uk/sites/default/files/publications/Resource/Doc/4/0000850.pdf
http://scotland.gov.uk/Publications/2009/06/08164837/0
http://www.scotlawcom.gov.uk/news/making-bankruptcy-law-accessible/
http://www.scotlawcom.gov.uk/news/making-bankruptcy-law-accessible/


499 
 

Government's response was that it would "issue consultation on … what changes, if 

any, might be appropriate to the way in which the family home is treated in 

bankruptcy."458 

 

7.6.2 The individual debt enforcement process 

 

Under Scots law, upon a mortgagor's default, by failing either to make necessary 

payments or to comply with a term under a standard security,459 the mortgagee is 

entitled to seek repossession460 and sale of the mortgaged property. The Conveyancing 

and Feudal Reform (Scotland) Act 1970 provides for a mortgagee to proceed by issuing 

a calling-up notice, or a notice of default, to the debtor and to apply for a court order to 

exercise the power of sale.461 Section 5 of the Heritable Securities (Scotland) Act 

1894462 provides for the mortgagee to eject the debtor from the mortgaged property. 

The effect of the coming into force, on 1 April 2009, of section 11 of the Homelessness 

etc (Scotland) Act 2003, is that a creditor is required to give notice to the local authority 

of proceedings to call up, or to apply to court for remedies on default of, a standard 

security or to eject a proprietor in personal occupancy.463 The purpose of these 

amendments was to place the local authority in a position to make timeous 

arrangements for the provision of alternative accommodation, where necessary, to 

prevent the debtor and his family from being rendered homeless. 

 

                                                                                                                                             
http://www.aib.gov.uk/sites/default/files/publications/Resource/Doc/4/0000813.pdf [date of use 15 March 
2012]. 
458

See the Scottish Government response to the Debt Action Forum Final Report 
http://www.aib.gov.uk/About/DAF/DAFofficialresponse [date of use 15 March 2012]. See also 
http://www.scotland.gov.uk/About/programme-for-government/2009-10/summary-of-bills/debt-family-
homes-bill [date of use 15 march 2012]. 
459

For the meaning of "standard security", see s 9 of the Conveyancing and Feudal Reform (Scotland) Act 
1970. It is submitted that, for the purposes of this study, a standard security may be regarded as an 
equivalent, in South Africa, of a mortgage over immovable property.  
460

"Repossession" is the term commonly used, in this context, even though the mortgagee has never 
been in possession of the property. See Repossessions Group Final Report June 2009 4 n 1. 
461

See ss 19, 21 and 24 of the Conveyancing and Feudal Reform (Scotland) Act 1970.  
462

"Heritable security", in this context, means immovable property. 
463

This occurs under ss 19 and 24 of the Conveyancing and Feudal Reform (Scotland) Act 1970 and s 5 
of the Heritable Securities (Scotland) Act 1894. 
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For various reasons, including inconsistencies between treatment of the debtor's home 

in the individual enforcement, as opposed to the bankruptcy, process,464 the Home 

Owner and Debtor Protection (Scotland) Act 2010 introduced restrictions to a creditor's 

rights to enforce a security over land that is "used to any extent for residential 

purposes". It amended the Conveyancing and Feudal Reform (Scotland) Act 1970 with 

the effect that, on default of a calling up notice or after service of a notice of default, a 

creditor may not exercise its rights, upon the voluntary surrender of the residential 

property, unless it is unoccupied.465 Otherwise, the creditor is required to apply for a 

court order upon which the court may continue the proceedings or make any other order 

that it thinks fit. However, it may not grant the application unless it is satisfied that 

certain pre-action requirements have been complied with and that it is reasonable in the 

circumstances of the case to do so.466 In reaching a decision, the court must have 

regard, in particular, to:467 

  the nature of and reasons for the default; 

  the ability of the debtor to fulfil within a reasonable time the obligations under the 

standard security in respect of which the debtor is in default; 

  any actions taken by the creditor to assist the debtor to fulfil those obligations; 

  where appropriate, participation by the debtor in a debt repayment programme 

approved under Part 1 of the Debt Arrangement and Attachment (Scotland) Act 

2002; and 

  the ability of the debtor and any other person residing at the security subjects to 

secure reasonable alternative accommodation.    

 
                                            
464

For example, under the Heritable Securities (Scotland) Act 1894 and the Conveyancing and Feudal 
Reform (Scotland) Act 1970, a mortgagee could enforce its rights without a court order, and without the 
consent of the occupiers, and, under the Mortgage Rights (Scotland) Act 2001, although it provided for a 
court to suspend the exercise of the mortgagee's rights, this could only occur on application by, and the 
initiative of, the debtor, the owner, or their non-entitled spouse, civil partner or cohabitee. There was no 
limit to the time period for which the court could suspend the exercise of the mortgagee's rights. On the 
other hand, under the Bankruptcy (Scotland) Act 1985, the trustee was required to obtain the authority of 
the court, before he could sell the debtor's home, and the court could, in its discretion, postpone the sale, 
in appropriate circumstances, but only for a period up to 12 months. For further detail, see the Gretton-St 
Clair paper. 
465

In addition, certain potentially affected persons must certify in writing that the property is unoccupied. 
See s 23A of the Conveyancing and Feudal Reform (Scotland) Act 1970, effective 30 September 2010.   
466

See s 24 of the Conveyancing and Feudal Reform (Scotland) Act 1970. 
467

See s 24(7)(a)-(e) of the Conveyancing and Feudal Reform (Scotland) Act 1970. 
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The following pre-action requirements apply.468 

  The creditor must provide the debtor with clear information about the terms of the 

standard security, the amount due under it, including any arrears and any 

charges in respect of late payment or redemption, and any other obligation in 

respect of which the debtor is in default.  

  The creditor must make reasonable efforts to agree with the debtor on proposals 

in respect of future payments and the fulfilment of any other obligation in respect 

of which the debtor is in default. 

  The creditor must not apply for a court order if the debtor is taking steps which 

are likely to result in the payment, within a reasonable time, of any arrears or the 

whole amount due, and fulfilment, within a reasonable time, of any other 

obligation in respect of which the debtor is in default.  

  The creditor must provide the debtor with information about sources of advice 

and assistance in relation to management of debt. 

  The creditor must encourage the debtor to contact the local authority in whose 

area the security subjects are situated. 

  The creditor must have regard to any guidance issued by the Scottish Ministers 

in relation to pre-action requirements. 

 

Similar amendments brought about by the Home Owner and Debtor Protection 

(Scotland) Act 2010 to the Heritable Securities (Scotland) Act 1894 have the effect that 

almost identical provisions apply to an action by a secured creditor to eject a person in 

occupation of land used to any extent for residential purposes.469 In addition, certain 

persons, referred to as "entitled residents",470 even though they were not cited as 

                                            
468

See 24A of the Conveyancing and Feudal Reform (Scotland) Act 1970. 
469

See s 5 of the Heritable Securities (Scotland) Act 1894. 
470

An "entitled resident" includes the proprietor of the secured property, and the non-entitled spouse, or 
civil partner, of the debtor or the proprietor, or a cohabitee, living with the debtor or proprietor as husband 
and wife, or in a relationship which has the characteristics of the relationship between civil partners, and a 
person who lived with the debtor or proprietor, where the secured property is the sole or main residence 
of their child aged under 16. "Child" includes a stepchild and any person brought up, or treated, as their 
child. See s 24C(1) and (2) of the Conveyancing and Feudal Reform (Scotland) Act 1970 and s 5D(1) and 
(2) of the Heritable Securities (Scotland) Act 1894.   
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parties to the proceedings,471 may apply for the postponement of proceedings brought 

either under the Conveyancing and Feudal Reform (Scotland) Act 1970 or the Heritable 

Securities (Scotland) Act 1894 or for any other order that the court thinks fit. In such 

event, the court must have regard, in particular, to the same matters, as set out above, 

with respect to an application by a debtor.472 Further, certain persons473 may apply for 

the setting aside of a court order granted under section 24(1B) of the Conveyancing and 

Feudal Reform (Scotland) Act 1970 or section 5A of the Heritable Securities (Scotland) 

Act 1894.474 Provision has also been made for approved lay representation of the 

debtor and any entitled resident in relevant proceedings.475 

 

The Debt Arrangement and Attachment (Scotland) Act 2002 provides debtors with a 

moratorium from creditor enforcement action through a Debt Arrangement Scheme 

which allows interest and penalty charges to be frozen and also provides for a measure 

of debt cancellation. However, it does not affect the claim of a secured creditor. 

Therefore, a Debt Arrangement Scheme is appropriate for a debtor with a reasonable 

income, but who has temporary cash flow difficulties, to avert the forced sale of his 

home. Recent improvements were made to simplify and streamline the system which is 

now administered by the Accountant in Bankruptcy and debtors may make online 

applications.476 

 

 

 

                                            
471

This is a reference to proceedings either under sections 24(1B) of the Conveyancing and Feudal 
Reform (Scotland) Act 1970, or to which section 5A of the Heritable Securities (Scotland) Act 1894 
applies. 
472

See s 24B(2) of the Conveyancing and Feudal Reform (Scotland) Act 1970 and s 5C(2) of the Heritable 
Securities (Scotland) Act 1894. 
473

Such persons are: the creditor; the debtor, but only if the debtor did not appear or was not represented 
in the proceedings, on the application under section 24(1B), or to which section 5A applies, respectively; 
and an "entitled resident". 
474

Notice of such an application must be given to the creditor, the debtor and every entitled resident. See 
s 24D of the Conveyancing and Feudal Reform (Scotland) Act 1970 and s 5E of the Heritable Securities 
(Scotland) Act 1894. 
475

See s 24E of the Conveyancing and Feudal Reform (Scotland) Act 1970 and s 5F of the Heritable 
Securities (Scotland) Act 1894. 
476

See http://www.aib.gov.uk/Services/das [date of use 15 March 2012] and the official Debt Arrangement 
Scheme website http://dasscotland.gov.uk [date of use 15 March 2012]. 
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7.6.3 The bankruptcy process   

 

7.6.3.1  Sale of home by trustee 

 

When the Bankruptcy (Scotland) Act 1985 was enacted, its provisions in relation to the 

sale of an insolvent debtor's home477 were very similar to those contained, at the time, 

in the English Insolvency Act 1986.478 However, there were notable differences. One 

was that, in terms of section 40 of the Bankruptcy (Scotland) Act 1985, before the 

trustee could sell or dispose of any right or interest in the debtor's home, he was 

required to obtain the consent of the spouse or former spouse, if the latter was in 

occupation. Where the spouse was not in occupation, but the home was occupied by 

the debtor with a child of the family, the consent of the debtor was required.479 Where 

the trustee was unable to obtain the relevant consent, he was required to obtain the 

authority of the court.480 This difference remains, although, in each jurisdiction, the 

respective provisions have since been extended to apply to civil partners.481 

 

Another difference is evident in the list of considerations to which the court must have 

regard before deciding whether to authorise the sale of the bankrupt debtor's home. As 

mentioned above,482 section 336(4) of the English Insolvency Act 1986 requires a court 

to have regard to: 

 
(a) the interests of the bankrupt's creditors; 
(b) the conduct of the spouse or civil partner or former spouse or civil partner in 

contributing to the bankruptcy; 
(c) the needs and financial resources of the spouse or civil partner or former spouse 

or civil partner; 
(d) the needs of any children; and 
(e) all the circumstances of the case other than the needs of the bankrupt. 

 

                                            
477

"Family home" is defined in s 40(4)(a) of the Bankruptcy (Scotland) Act 1985. 
478

The Bankruptcy (Scotland) Act 1985 came into effect on 29 December 1986, by virtue of SI 1985/1924, 
on the same day as the English Insolvency Act 1986, discussed at 7.5.2, above.   
479

S 40(1)(a) read with s 40(4)(c) of the Bankruptcy (Scotland) Act 1985. 
480

See s 40(1)(b) of the Bankruptcy (Scotland) Act 1985. 
481

This has been the position since the enactment of the Civil Partnership Act 2004 which came into effect 
on 5 December 2005. 
482

See 7.5.3.3, above. 
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On the other hand, section 40 of the Bankruptcy (Scotland) Act 1985 requires the 

sheriff483 to have regard to all the circumstances of the case, including:484 

 
 (a) the needs and financial resources of the debtor's spouse or former spouse; 

(aa) the needs and financial resources of the debtor's civil partner or former civil 
partner; 

(b) the needs and financial resources of any child of the family; 
(c) the interests of the creditors; 
(d) the length of the period during which the family home was used as a residence 

by any of the persons referred to in paragraphs (a) to (b) above. 
 

The fact that "the interests of the creditors" feature lower on the list than they do in the 

equivalent English provision may be regarded as an indication that, in the application of 

section 40 of the Bankruptcy (Scotland) Act 1985, they carry less weight, relative to the 

needs of the debtor's family, than in the application of the English provision.485 

 

A significant reform was brought about by the Bankruptcy and Diligence etc (Scotland) 

Act 2007, by the insertion of a new section 39A into the Bankruptcy (Scotland) Act 

1985. Section 39A provides for ownership486 of the debtor's family home, which forms 

part of the sequestrated estate, to be returned to the debtor if the trustee has not taken 

any action in relation to that property within three years of the date of sequestration.487 

This, in effect, brought the position into line, in this regard, with that in England and 

Wales, subsequent to the passing of the Enterprise Act 2002.488 As is the position in 

England and Wales, the court may refuse to grant an application by the trustee to sell 

the debtor's home, or may postpone the granting of the application for a specified 

period.489 The Home Owner and Debtor Protection (Scotland) Act 2010 amended the 

                                            
483

This is a reference to the sheriff's court. The sheriff's courts are the lower courts. The amendments 
brought about by the Bankruptcy and Diligence etc (Scotland) Act 2007 had the effect that the sheriff's 
court has jurisdiction. 
484

See s 40(2) read with s 40(4)(d) of the Bankruptcy (Scotland) Act 1985. 
485

Cf Fletcher Law of Insolvency 233. 
486

Or other right. 
487

S 39A(3) of the Bankruptcy (Scotland) Act 1985 lists the types of action which the trustee may take 
which would prevent the home being returned to the debtor.  
488

This provision is similar to s 283A of the Insolvency Act 1986, applicable in England and Wales, which 
was inserted by a provision of the Enterprise Act 2002; see 7.5.3.3 (d) (iii), above. 
489

The same applies to an action for division and sale of the debtor's family home or to an action for the 
purpose of obtaining vacant possession of the debtor's family home. See ss 40(2) and 40(3)(a) and (b) of 
the Bankruptcy (Scotland) Act 1985. In relation to the interpretation of s 40, especially in light of the Cork 
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maximum period for which the sale could be postponed by extending it from 12 months 

to three years.490 Thus, the maximum permissible period now coincides with that in 

section 39A. The Home Owner and Debtor Protection (Scotland) Act 2010 also 

introduced a new section in terms of which the trustee must give notice to the local 

authority in whose area the home is situated before commencing proceedings to obtain 

authority to sell the debtor's home.491 The rationale behind this provision is to place the 

local authority in a position to make timeous arrangements, if necessary, for the 

accommodation of the debtor and his family. 

 

7.6.3.2  The trust deed 

 

A debtor who wishes to avoid sequestration may grant a "trust deed" in which he 

transfers his estate to a trustee for the benefit of creditors.492 The Bankruptcy (Scotland) 

Act 1985 provides this as a formal alternative to sequestration. The Bankruptcy and 

Diligence etc (Scotland) Act 2007 introduced requirements, including a process of 

registration, for the creation of a "protected trust deed".493 One of the consequences of 

this is that the creditors are prevented thereafter from applying for the debtor's 

sequestration. A common practice, in order to avoid the sale of a debtor's family home, 

is to exclude it from the trust deed.494 In the past, this left the debtor more vulnerable as 

such a trust deed did not fall within the definition of a "protected trust deed" which 

required the debtor's entire estate, except for specific exempt property, to be included in 

                                                                                                                                             
Report, see McMahon'sTrustees v McMahon 1997 SLT 1090 in which the court noted that there might be 
cases which would give rise to wide and, possibly, complex inquiry as a result of the variety of 
circumstances to which the section expressly allows the court to have regard. 
490

See s 11(b) of the Home Owner and Debtor Protection (Scotland) Act 2010. 
491

See s 40(3A) of the Bankruptcy (Scotland) Act 1985, inserted by s 11(c) read with s 11(d)(i) of the 
Home Owner and Debtor Protection (Scotland) Act 2010. 
492

The relevant provisions were amended in 1993. This may be regarded as the Scottish equivalent of the 
English individual voluntary arrangement discussed at 7.5.3.3 (d) (iv), above. 
493

S 73(1) of the Bankruptcy (Scotland) Act 1985 was amended in this respect, by par 60 of Sch 1 to the 
Bankruptcy and Diligence etc (Scotland) Act 2007, so that a "protected trust deed" means a trust deed 
which has been granted protected status in accordance with regulations made under par 5 of sch 5 to the 
Bankruptcy (Scotland) Act 1985 Act. 
494

This generally occurs where the debtor has very little, or no, equity in the home and where its inclusion 
in the trust deed would not provide any advantage to unsecured creditors. If the debtor does have equity 
in the home, and it is included in the trust deed, he would generally re-mortgage it, and make the 
proceeds available for creditors, in order that he might retain the home. See, in this regard, the Gretton-St 
Clair paper. 
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it. In recognition of the need to protect the family home, the Home Owner and Debtor 

Protection (Scotland) Act 2010 amended the definition of a "protected trust deed" to 

include a trust deed which excludes the debtor's dwelling house. It also extended the 

application of section 40 of the Bankruptcy (Scotland) Act 1985 to a trustee acting under 

a trust deed with the effect that he too must obtain a court order before he can sell the 

debtor's family home. The trustee acting under the trust deed is also required to give 

notice to the local authority in whose area the home is situated before commencing 

proceedings to obtain authority to sell the debtor's home.495 

 

7.6.4 The proposed home exemption 

 

The Scottish Accountant in Bankruptcy disclosed, in its Business Plan 2011/12, that 

high on the agenda is "to consult on how the family home is treated" in insolvency and 

to implement the Protected Trust Deed Best Practice guidance.496 It should be borne in 

mind that it is proposed that land attachment497 under the Bankruptcy and Diligence etc 

(Scotland) Act 2007 will not be permissible in respect of a debt of less than £3 000, an 

amount which will coincide with the minimum amount required for the claim of a 

sequestrating creditor in the bankruptcy process. In a sense, this may be regarded as 

posing a "low value" home exemption. However, a proposal was put forward in the 

Gretton-St Clair paper for an exemption to apply in respect of the claims of unsecured 

creditors. It would be an exemption of equity in the debtor's main residence of an 

amount up to £200 000.498 This amount was arrived at by studying the average house 

prices across Scotland. The suggestion is that the home should initially vest in the 

trustee, upon sequestration, but could thereafter be divested, where appropriate. It has 

been proposed that, where the debtor holds equity in the home which is less than 

                                            
495

See s 40(3A) of the Bankruptcy (Scotland) Act 1985, inserted by s 11(c) read with s 11(d)(i) of the 
Home Owner and Debtor Protection (Scotland) Act 2010. 
496

See the Accountant in Bankruptcy's Business Plan 2011/12 http://www.aib.gov.uk/publications/aib-
business-plan-2011-12 [date of use 15 March 2012]. The Protected Trust Deeds (Scotland) Regulations 
2008 SSI 2008/143 came into force on 1 April 2008 
http://www.legislation.gov.uk/ssi/2008/143/contents/made [date of use 15 March 2012].  
497

For more detail in respect of which, see first footnote to text at 7.6.1, above, and relevant sections of 
the Bankruptcy and Diligence etc (Scotland) Act 2007.  
498

See the proposals contained in the Gretton-St Clair paper. The proposal is also referred to by 
McKenzie Skene 2011 Int Insolv Rev 46. 
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£200 000, the trustee would abandon the home to the debtor. However, where the 

debtor's equity is more than £200 000, the trustee could sell the home but pay the 

debtor an amount of up to £200 000 out of the proceeds, so that the debtor could 

purchase another average-priced home.499 A similar exemption is proposed to apply to 

land attachment.500 

 

The proponents noted that the introduction of the home exemption would supersede 

largely section 40 of the Bankruptcy (Scotland) Act 1985.501 On the other hand, it was 

submitted that it would obviate any need to consider whether section 40 should be 

amended to provide protection for a debtor's own home, rather than protecting only the 

home interests of other family members.502 McKenzie Skene observes that the 

proposed home exemption "would be a radical change to existing exemptions".503 

However, it is noteworthy that most of the other proposals put forward in the Gretton-St 

Clair paper have already been implemented. Therefore, thus far, apparently, the 

Scottish Parliament has agreed largely with the proponents' approach that it would be 

best to implement the radical changes and then, if it turned out that the reforms went too 

far, the balance could be redressed. As Gretton and St Clair stated, in their 

proposals:504 

 
This argument has particular force in exceptional circumstances as at present … 
the status quo – keeping persons in their homes – is easily reversed on later 
review with little damage, whereas once homes are lost, the damage may be 
irreversible.   

 

7.6.5 Comment 

 

Scots law, like South Africa, is classified as a mixed legal system,505 with English legal 

influences as well as indirect influences by Roman law and continental law. Under Scots 

                                            
499

Gretton-St Clair paper pars 51-52. 
500

Gretton-St Clair paper par 57. 
501

Gretton-St Clair paper par 46. 
502

Gretton-St Clair paper pars 43, 51 n 28. See related criticisms of the position, in England and Wales, 
for insufficient regard being had to the needs of the debtor, discussed at 7.5.5.1, above.  
503

McKenzie Skene 2011 Int Insolv Rev 46. 
504

See the Gretton-St Clair paper pars 73-76. 
505

See Du Bois et al Wille's principles 33ff; Girvin "Mixed Legal System" 138-139. 
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law, we see the recent recognition of, and emphasis on, the importance of the 

protection of the family home against action by creditors, including statutory restrictions 

on the claims of even secured creditors. A significant proposal is to exempt from forced 

sale, in both individual debt enforcement and bankruptcy procedures, the debtor's 

home, where he has equity in an amount which is less than £200 000 and, where he 

has equity of more than £200 000, to exempt such amount so that the debtor may 

acquire an alternative residence. The amount of £200 000 may be viewed as a more 

practical, meaningful and effective solution, as opposed to the meagre amount of £1000 

exempted, in England and Wales, by the enactment of the Enterprise Act 2002.506 

 

In Scotland, as is the recently established position in South Africa, a court order is 

required before the forced sale of a debtor's home may occur. The exercise of a 

mortgagee's rights has been modified, from a procedural point of view. As in England 

and Wales, there are pre-action requirements which must be satisfied, without any need 

for the debtor or other affected person to initiate consideration of the specific 

circumstances before a court will entertain an application by a creditor for an order for 

the sale of the debtor's home. However, in Scotland the pre-action requirements are 

explicitly enumerated as such in the applicable national legislation, thus providing them 

with more "teeth" than equivalent provisions which are applicable, in England and 

Wales, in protocols and codes of practice.507 Also, in the individual debt enforcement 

process, Scottish legislation requires a court to consider the personal circumstances of 

the debtor and his family as well as the reasons for the default in mortgage obligations, 

whereas in England and Wales, the applicable legislation requires a court only to 

consider the debtor's ability to pay the arrears within a reasonable period.508 

 

A significant feature is that a creditor who intends to bring an application for an order for 

the sale of a debtor's home, as well as a trustee of an insolvent estate, and the trustee 

of an estate transferred in a trust deed, must serve notice on the local authority. This is 

                                            
506

See the criticisms levelled at s 283A of the Insolvency Act 1986, mentioned at 7.5.3.3 (d) (iii), above. 
507

See the criticisms levelled at MCOB 13 and the Pre-Action Protocol, discussed at 7.5.5, above. 
508

Cf s 24(7)(a)-(e) of the Conveyancing and Feudal Reform (Scotland) Act 1970 with s 36 of the 
Administration of Justice Act 1970, applicable in England and Wales. See the criticism of the position in 
England and Wales by Lindberg 2010 Denning LJ 9, discussed at 7.5.3.2 (a), above. 
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so that, if necessary, timeous arrangements may be made for alternative 

accommodation of the debtor and other occupants of the home to avoid their being 

rendered homeless. It is submitted that it would be appropriate for a similar provision to 

be incorporated in South African legislation. Certainly, it would provide evidence of 

genuine recognition on the part of the state of its duty to provide access to adequate 

housing, as confirmed by the Constitutional Court in Grootboom.   

 

7.7 Ireland 

 

7.7.1 General 

 

The Family Home Protection Act 1976 and the Civil Partnership and Certain Rights and 

Obligations of Cohabitants Act 2010 provide a measure of protection for the family 

home against a claim by a mortgagee.509 With its economy hard hit by the recent 

recessions, Ireland introduced a mortgage arrears resolution process in an effort to 

reduce the forced sale of homes.510 Various statutory reforms are embodied in the 

proposed Family Home Bill 2011,511 put forward by Fianna Fáil,512 and contained in the 

Personal Insolvency Bill 2010,513 drafted by the Irish Law Reform Commission, in order 

to provide greater protection for the home against creditors' claims both inside and 

outside of insolvency.      

 

 

 

 

 

                                            
509

See 7.7.2, below. 
510

See 7.7.2, below. 
511

See Protecting Family Homes, Reforming Personal Debt Introduction 
http://fail.3cdn.net/c4bcb1edd1bd8e136d_02m6iyc4l.PDF [date of use 15 March 2012]. 
512

The Republican Party. 
513

See the Law Reform Commission's Report on Personal Debt Management and Debt Enforcement LRC 
100-2010, published on 16 December 2010, which forms part of the Law Reform Commission's Third 
Programme of Law Reform 2007-2014 http://www.lawreform.ie/news/report-on-personal-debt-
management-and-debt-enforcement.324.html [date of use 15 March 2012]. 
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7.7.2 The individual debt enforcement process 

 

7.7.2.1  Statutory provision for family home protection 

 

The Family Home Protection Act 1976 and the Civil Partnership and Certain Rights and 

Obligations of Cohabitants Act 2010 each provides that, if it would be just and equitable, 

in all the circumstances, having regard to the terms of the mortgage, the interests of the 

mortgagee, and the respective interests of the spouses or civil partners, as the case 

may be, the court may postpone foreclosure proceedings in order for the spouse or civil 

partner to pay the arrears. Where, thereafter, on application by the spouse or civil 

partner, it appears to the court that all arrears have been paid and that mortgage 

instalments which will subsequently fall due, will continue to be paid, the court may by 

order make such a declaration.514 In the case of spouses, the effect of such an order will 

be that an acceleration clause will be of no effect for the purposes of those, or 

subsequent, proceedings.515 

 

7.7.2.2  Mortgage Arrears Resolution Process 

 

In Ireland, the Code of Conduct on Mortgage Arrears516 applies to mortgage lending 

activities of all regulated entities in respect of every mortgage loan secured by the 

borrower's primary residence.517 Every lender is required to have in place a Mortgage 

Arrears Resolution Process, commonly referred to as "MARP", which conforms to the 

                                            
514

See ss 7-8 of the Family Home Protection Act 1976 and ss 32-33 of the Civil Partnership and Certain 
Rights and Obligations of Cohabitants Act 2010. 
515

See s 8(2) of the Family Home Protection Act 1976. There is no equivalent provision in the Civil 
Partnership and Certain Rights and Obligations of Cohabitants Act 2010. 
516

The Code of Conduct on Mortgage Arrears, issued by the Central Bank of Ireland under s 117 of the 
Central Bank Act 1989, was issued on 19 February 2010 and revised on 6 December 2010, with effect 
from 1 January 2011; see http://www.centralbank.ie/regulation/processes/consumer-protection-
code/Documents/Code%20of%20Conduct%20on%20Mortgage%20Arrears%20%201%20January%2020
11.pdf [date of use 15 March 2012]. 
517

See the Code of Conduct on Mortgage Arrears Chapter 1 Introduction. According to the definition, in 
Chapter 2, a "primary residence" means a property which is the residential property which the borrower 
occupies as his or her primary residence, in Ireland, or a residential property in Ireland which is the only 
residential property owned by the borrower.  
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detailed requirements contained in the Code of Conduct on Mortgage Arrears.518 A 

borrower will enter the lender's MARP once he has been in mortgage arrears for 31 

days.  

 

The Code of Conduct on Mortgage Arrears prescribes detailed information which must 

be communicated to the borrower and which thereafter must be updated every three 

months.519 After a third full or partial mortgage repayment has been missed, the lender 

is required to convey a warning to the borrower about the possibility, and 

consequences, of repossession, as well as advice to the borrower to consult his local 

Money Advice and Budgeting Service.520 An assessment must be carried out taking into 

account the "full circumstances of the borrower" including: his personal circumstances; 

his overall indebtedness; the information provided in the standard financial statement; 

his current repayment capacity; and his previous payment history.521 The alternative 

repayment arrangements which a lender must consider include: an interest-only 

arrangement for a specified period; an arrangement whereby the capital element of the 

repayment is reduced for a specified period; deferring payment of all or part of the 

instalment repayment for a period; extending the term of the mortgage; changing the 

type of the mortgage; capitalising the arrears and interest; and any voluntary scheme to 

which the lender has signed up, such as a Deferred Interest Scheme.522 

                                            
518

See the Code of Conduct on Mortgage Arrears Chapter 3 Provision 15. A lender's MARP must consist 
of five steps pertaining to: the method, and the specific content, of communications with borrowers; a 
standardised form for obtaining reliable and relevant financial information from borrowers who are in 
arrears; the examination, and assessment, of the borrower's financial position; the need to explore all 
options for alternative repayment arrangements; and establishing an appeals process. 
519

See the Code of Conduct on Mortgage Arrears Chapter 3 Provisions 22(a) and 24. The information 
includes, inter alia: the date on which the borrower fell into arrears; the number and total amount of full or 
partial payments missed; the amount of the arrears to date; confirmation that it is being treated as a 
MARP case; and details of fees, charges and surcharge interest in relation to the arrears which will apply 
if the borrower does not co-operate.          
520

See the Code of Conduct on Mortgage Arrears Chapter 3 Provision 25. The Money Advice and 
Budgeting Service is a private, independent service which is supported by the Irish government and 
which is publicly funded; see 
http://www.citizensinformation.ie/en/money_and_tax/personal_finance/debt/mabs_service.html [date of 
use 15 March 2012]. 
521

See the Code of Conduct on Mortgage Arrears Chapter 3 Provision 32. 
522

See the Code of Conduct on Mortgage Arrears Chapter 3 Provision 33. Registered lenders are 
encouraged to participate in the Deferred Interest Scheme whereby borrowers may be allowed to defer 
up to 34% of interest payable on a mortgage for a limited period; see Mortgage Arrears: A Consumer 
Guide to Dealing with your Lender 2011 issued by the Central Bank of Ireland  
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The Code of Conduct on Mortgage Arrears prohibits a lender from applying to the courts 

to commence legal action for repossession of the borrower's primary residence until 

every reasonable effort has been made to agree on an alternative arrangement with the 

borrower or his nominated representative.523 It also provides that, where a borrower co-

operates with the lender, at least twelve months must elapse, from the date on which 

the borrower entered the MARP, before the lender may apply to the courts to 

commence legal action for repossession of a borrower's primary residence.524 

 

7.7.2.3  The proposed Family Home Bill 2011 

 

It may be noted that the Fianna Fáil Working Group on Mortgages and Personal Debt 

has proposed further legislative reform reflecting policy initiatives which "put the 

protection of the family home at the centre of the State's approach to mortgage arrears 

and personal debt", on the basis of its belief that "keeping people in their family home 

makes for good social policy, and also makes sound financial sense".525 It has proposed 

for enactment the Family Home Bill 2011. This Bill contains a provision precluding a 

lender from commencing legal proceedings to repossess a person's family home unless 

it certifies, in writing, to the court that it has complied with the Code of Conduct on 

Mortgage Arrears. The lender must also provide an independent report from the Money 

Advice and Budgeting Service on the borrower's ability, or lack of it, to pay, as well as 

copies of mortgage documentation.526 Further proposals consist of modifications, 

including the addition of greater specificity, to the range of possible court orders which 

                                                                                                                                             
http://www.centralbank.ie/regulation/processes/consumer-protection-
code/documents/consumer%20booklet%20-%20final%20feb%202011.pdf [date of use 2 September 
2011]. The Deferred Interest Scheme was recommended by the expert group on Mortgage Arrears and 
Personal Debt in its report which led to the current, revised version of the Code on Mortgage Arrears. For 
further information, see Irish Government's Department of Finance website 
http://www.finance.gov.ie/viewdoc.asp?DocID=6583 [date of use 3 September 2011]. 
523

See the Code of Conduct on Mortgage Arrears Chapter 3 Provision 46. 
524

See the Code of Conduct on Mortgage Arrears Chapter 3 Provision 47 provides that the 12-month 
period excludes certain periods such as, for instance, where the borrower is complying with the terms of 
any alternative repayment arrangement agreed with the lender.  
525

See Introduction to Fianna Fáil's Protecting Family Homes, Reforming Personal Debt. 
526

See ss 1-2 of the Family Home Bill 2011, contained in Fianna Fáil's Protecting Family Homes, 
Reforming Personal Debt. 
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may currently be issued as alternatives to an order for repossession.527 A further, 

significant, proposed provision is to give the court the power to reduce the principal sum 

in a fair manner, provided the court grants the mortgagee an appropriate share in the 

mortgagor's equity in the home.528 

 

Fianna Fáil's proposed Family Home Bill 2011 also contains a provision which will give 

the court the power to rescind the mortgage agreement if the credit was granted in an 

unlawful or reckless manner, taking into consideration the borrower's financial position 

at the time.529 Another proposal entails a court refusing to grant an order for 

repossession but, instead, where appropriate, ordering that the borrower remain in the 

family home as a "court approved tenant of the lender for a rent and on terms to be 

fixed by the court." This proposal envisages the mortgagee being entitled to apply for 

the setting aside of the court approved tenancy in the event of a change in the financial 

circumstances of the mortgagor which would enable the latter to pay an increased rent 

or to recommence mortgage payments.530 It also proposed that, where a mortgagor is in 

arrears, the mortgagee should not have to follow the required process before it may 

obtain a court order for possession of the family home, if arrangements could readily be 

made to provide reasonable, long term, alternative living accommodation to the 

mortgagor. This might occur either by way of a local authority tenancy, the mortgagor's 

own resources, or the proceeds of the mortgagor's equity in the family home.531 

Presumably, it is submitted, the underlying intention is that, by making the process more 

convenient for a mortgagee, it might encourage the latter to opt for this. The result 

would be that the mortgagor would not be rendered homeless and could retain his 

family home where his financial position allows it.  

 

 

 

                                            
527

These include an order for: payment of interest only for a period of up to four years; an extension of the 
mortgage period by up to 20 years; the deferment of all payments for a period of one year; an adjustment 
to the interest rate; and deferred interest payments, in terms of the Deferred Interest Scheme. 
528

See s 6(1) of the Family Home Bill 2011. 
529

See s 6(2) of the Family Home Bill 2011. 
530

See s 6(3) of the Family Home Bill 2011. 
531

See s 7 of the Family Home Bill 2011. 
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7.7.3 Proposed insolvency reform  

 

The Irish Law Reform Commission, in its Report on Personal Debt Management and 

Debt Enforcement,532 has made far-reaching recommendations, based on the premise 

that any debt enforcement mechanism should leave the debtor and his dependants with 

a minimum standard of living.533 Its recommendations include the reform of the judicial 

insolvency processes contained in the Bankruptcy Act 1988.534 The report contains a 

draft Personal Insolvency Bill 2010 which proposes a new, non-judicial process, called 

Debt Settlement Arrangement.535 In terms of this process, a debtor may conclude a 

legally binding agreement536 with his creditors to pay them a certain amount over a 

period of five years, at the end of which the debtor will be discharged from liability for 

the unpaid balance.537 A debtor may prevent the enforcement of any debt during the 

debt settlement arrangement process.538 Registration of a concluded Debt Settlement 

Arrangement will have the effect that a creditor may not present a bankruptcy petition 

against a debtor,539 no creditor may commence legal proceedings for the recovery of a 

debt covered by the arrangement, and no action may be taken by an enforcement 

officer to enforce a judgment debt owed by a debtor.540 The Law Reform Commission's 

approach is that, "subject to the provisions of other areas of the law, the ability of a 

creditor to exercise his or her security should not be affected by the Debt Settlement 

                                            
532

Mentioned at 7.6.1, above. 
533

See the Report on Personal Debt Management and Debt Enforcement Introduction Part G(3) par 25. 
534

Report on Personal Debt Management and Debt Enforcement Chapter 3. 
535

To be administered by a new Debt Settlement Office, and a panel of licensed Personal Insolvency 
Trustees. Debt Settlement Arrangement will apparently perform a similar function to the Individual 
Voluntary Arrangement, in England and Wales, and the protected trust deed, in Scotland.  
536

Under s 14(1) of the Personal Insolvency Bill 2010, a majority of 60% in value will be required.  
537

See s 10(1)(b) of the Personal Insolvency Bill 2010. 
538

See s 13 of the Personal Insolvency Bill 2010 which provides for the debtor to apply for a "protective 
order". 
539

However, s 19 of the Personal Insolvency Bill 2010 does propose to allow for a bankruptcy petition to 
be brought in the event of it being terminated by a creditor, which may occur on a number of grounds, for 
instance, where the debtor fails to comply with it, or in the event of its failure.  
540

See s 16 of the Personal Insolvency Bill 2010. 
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Arrangement procedure".541 Therefore, the proposed provisions complement the 

ordinary principles applicable to secured creditors' claims.542 

 

Although a submission had been received suggesting that "equity in the debtor's home 

that is uneconomical to realise" should not be required to be sold as part of a Debt 

Settlement Arrangement, the Law Reform Commission decided not to incorporate a 

"low equity" home exemption in the proposed provisions.543 This, it stated, would be in 

line with its policy not to specify exempt assets in the draft Personal Insolvency Bill 

2010, but rather to leave that for inclusion in secondary legislation or codes of practice. 

A further reason was to retain flexibility, for appropriate agreements to be reached in 

relation to repayments which would leave the debtor with a reasonable standard of 

living, according to the circumstances of each case.544 The Law Reform Commission 

pointed out that, for a debtor to retain a reasonable standard of living, a Debt Settlement 

Arrangement should make allowance for the debtor's secured debt obligations, and that 

"[t]he debtor's reasonable living expenses should obviously include the costs of 

accommodation, in the form of either payments of rent or mortgage repayments".545 It 

explained that creditors, voting on a proposed arrangement, could decide whether to 

permit the debtor to retain a certain level of income towards mortgage payments546 or 

whether it might be more appropriate for the debtor to find less expensive 

accommodation. In the latter case, the home would be sold and any equity which the 

debtor had in it would be available for distribution to creditors.547 

 
The Personal Insolvency Bill 2010 also proposes the introduction of a new, low-cost, 

non-judicial procedure for "no income, no assets" debtors, in terms of which the Debt 

Settlement Office may make a Debt Relief Order which will discharge the debtor from 

                                            
541

See the Report on Personal Debt Management and Debt Enforcement Chapter 1 Part F(7)(a) par 
1.315. 
542

Report on Personal Debt Management and Debt Enforcement Chapter 1 Part F(7)(b) pars 1.317-1.323. 
See also s 12 of the Personal Insolvency Bill 2010 for the options available to a secured creditor.  
543

Report on Personal Debt Management and Debt Enforcement Chapter 1 Part F(4) pars 1.283 and 
1.284. 
544

Report on Personal Debt Management and Debt Enforcement Chapter 1 Part F(4) par 1.295. 
545

Report on Personal Debt Management and Debt Enforcement Chapter 1 Part F(7)(c)(i) par 1.325. 
546

Report on Personal Debt Management and Debt Enforcement Chapter 1 Part F(4) par 1.296. 
547

Report on Personal Debt Management and Debt Enforcement Chapter 1 Part F(7)(c) pars 1.325-1.326. 
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liability for all unsecured debt.548 Where a Debt Relief Order is made, a mortgagee's 

claim, in respect of a debtor's family home, would remain enforceable and the 

mortgagee would have to follow the prescribed mortgage debt enforcement process, as 

discussed above.549 It may be recalled that Fianna Fáil's550 proposed Family Home Bill 

2011, discussed above,551 envisages a solution, in such circumstances, for a mortgagor 

who has fallen into arrears. It provides that the proposed prescribed process will not be 

applicable if "arrangements can readily be made to provide reasonable long term 

alternative living accommodation to the mortgagor whether by way of a local authority 

tenancy, the mortgagor's own resources, or the proceeds of the mortgagor's equity in 

the family home."552 However, it is submitted that the circumstances in which a Debt 

Relief Order is likely to be made are not such that the mortgagor would have his own 

resources, or that he would have any significant amount of equity in the home. 

Therefore, it is submitted, the local authority will more likely be called upon to provide 

accommodation for the mortgagor and his family. It goes without saying, it is submitted, 

that Fianna Fáil's proposed Bill evidently anticipates co-ordinated governmental support, 

either in the form of supplementation of mortgage interest553 to assist debtors to remain 

in their mortgaged homes, or through the provision of state housing.554 

 

7.7.4 Comment 

 

Significant developments have occurred, and others have been proposed, in Ireland, in 

relation to protection of the family home against the claims of creditors. It is submitted 

                                            
548

See ss 33, 34(1) and 37 of the Personal Insolvency Bill 2010. 
549

See 7.7.2.2, above. 
550

The Fianna Fáil Working Group on Mortgages and Personal Debt, in Protecting Family Homes, 
Reforming Personal Debt par 4, supports adoption of the Law Reform Commission's report and its 
proposed Personal Insolvency Bill 2010 and other bankruptcy legislative reform recommendations.   
551

See 7.7.2.3, above. 
552

See s 7 of the Family Home Bill 2011. 
553

The Fianna Fáil Working Group on Mortgages and Personal Debt also supports recommendations 
made by the Department of Social Protection for reform of the Mortgage Interest Supplement Scheme; 
see http://www.welfare.ie/EN/Schemes/SupplementaryWelfareAllowance/Pages/default.aspx [date of use 
15 March 2012].   
554

Housing, in Ireland, is administered, largely through the local authorities, by the Department of 
Environment, Community and Local Government, which works in collaboration with the Department of 
Finance, in relation to mortgage interest relief. See the stated policy at 
http://www.environ.ie/en/DevelopmentHousing/Housing [date of use 15 March 2012].  
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that, evidently, human rights considerations and fairness to both debtors and creditors 

are in the forefront of these developments and proposed reforms. They signify a 

commitment to repossession of homes occurring only after specific consideration of all 

the relevant circumstances, including the personal circumstances of the debtor and, 

ultimately, as a last resort. 

 

It would appear that the proposed Debt Settlement Arrangement, posed as an 

alternative to bankruptcy within the bankruptcy legislative framework, is envisaged as 

playing a significant role, as equivalent provisions do in other jurisdictions, in allowing a 

debtor to retain his home, where appropriate.    

 

7.8 Other developments within the EU 

 

Comparable recent developments in relation to treatment of a debtor's family home 

have occurred in various other member states of the European Community. In 2009, the 

European Commission recognised the severe consequences that mortgage 

foreclosures may have on individual homeowners in default and "for society as a whole, 

through their impact on financial and social stability". In an effort to ensure that 

mortgage foreclosures are avoided wherever possible,555 the European Commission 

services556 compiled a working paper examining measures already taken in this regard 

by member states, at national level. It formulated a proposal for a Directive of the 

European Parliament and of the Council on credit agreements relating to residential 

property.557 The proposal focuses, primarily, on the promotion of responsible lending 

                                            
555

See Communication for the Spring European Council COM(2009) 114 final, 4 March 2009 Vol 2  
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2009:0114:FIN:EN:PDF [date of use 15 
March 2012]. 
556

See Commission Staff Working Paper National measures and practices to avoid foreclosure 
procedures for residential mortgage loans SEC(2011) 357 final (31 March 2011) 
http://ec.europa.eu/internal_market/finservices-retail/docs/credit/mortgage/sec_2011_357_en.pdf [date of 
use 15 March 2012], hereafter referred to as "the Working Paper". 
557
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and borrowing practices with the aim of creating a lower level of credit risk and thus 

reducing the need for recourse to foreclosure against debtors' homes.558 

 

The Working Paper reveals that, in certain member states of the European Community, 

creditors have voluntarily adopted certain internal practices to avoid foreclosures while, 

in others, certain measures have been imposed on them.559 In Belgium, the 

Netherlands, and Hungary, creditors are obliged to explore alternative solutions before 

they may institute proceedings for foreclosure.560 A number of member states, such as 

France, for example, rely on specialised mediation mechanisms.561 A number of 

member states provide for modification of mortgage loan terms. For example, in France, 

the court may suspend a borrower's payment obligations at his request, for a maximum 

period of two years. In Cyprus, the Committee of Cooperative Credit Institutions may 

extend the loan repayment period if there are reasonable arguments for doing so. In 

Belgium, the borrower may ask the judge to allow him to pay lower instalments over a 

longer period. In Romania, the parties involved are encouraged to discuss solutions, 

such as modifying the amount of the instalments, delaying payment, reducing the 

interest rate for a given period, changing the type of interest rate, capitalisation of 

arrears, or refinancing the loan, prior to institution of any measures for mortgage 

enforcement. In Finland, the applicable legislation provides examples of envisaged 

modifications, such as consolidation of different loans, a moratorium, or changes in the 

reference rate, in order to bring down the borrowing rate. In Italy, members of the Italian 

Banking Association have signed the "Piano Famiglie", committing to considering 

suspensions of mortgage instalments for families in difficulty under certain 

circumstances.562 

 

The European Commission services note that to require a minimum period to lapse, 

before a creditor may initiate foreclosure proceedings, provides the opportunity for 

conciliation, mediation, and loan term modifications to occur and may even assist 
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borrowers to settle outstanding payments. The Working Paper reflects that, in Italy, the 

Banking Code requires the borrower's payment to have been "delayed" at least seven 

times and for between one and six months to have elapsed, before a foreclosure can be 

launched. In the Netherlands, in terms of the Code of Conduct on Mortgage Credit, 

foreclosure proceedings cannot commence unless there has been consultation with the 

borrower and two months have elapsed since the borrower defaulted.563 

 

In the Working Paper, final considerations expressed were that it is essential for 

member states to introduce, where appropriate, rules aimed at either preventing 

foreclosures or limiting their social and economic impact. It was observed that several 

steps and initiatives may be attempted before opting for repossession and that, where it 

is clear that a borrower is entering into difficulties, "a dialogue should take place with the 

lender either bilaterally or through a mediator … to explore alternative repayment 

measures … [such as] a renegotiation of the loan terms and/or duration."564 It was 

observed that creditors "have an interest in avoiding expensive foreclosure procedures, 

the proceeds of which are almost always lower than from an unforced sale" and that 

"foreclosures should constitute a measure of last resort for a lender."565 

 

7.9 Conclusion 

 

Comparative analysis reveals that there are largely two approaches. One is to adopt a 

formal statutory home exemption, which may be capped, such as in the United States of 

America566 and Canada.567 The other is to have a combination of legislative provisions 

and rules, such as in England and Wales, and in Scotland, which protect occupiers 

against each other, as opposed to third parties, and, in relation to claims by third 

parties, provide for the delay of the sale of the home, in appropriate circumstances.568 In 

a number of systems, modifications to the substantive and procedural requirements 
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have been introduced as emergency measures to deal with the high rate of 

foreclosures, or repossessions, as they are referred to in various jurisdictions, as a 

result of the recent global recessions.569 It is submitted that the traditionally clear 

distinction between the two approaches has diminished, largely in light of these 

modifications as, for example, in some states of the United States of America, pre-

action conferences and negotiation are now required. On the other hand, in other 

systems which have traditionally provided statutory protection for an occupier spouse's 

interests and for the delay, where appropriate, of the sale of the home in insolvency, 

now types of home exemption are also beginning to feature. A provision which bars the 

sale of a "low equity" home has been introduced in England and Wales570 and an 

eminently more far-reaching home exemption has been proposed for Scotland.571 

 

Concerning the power of the court to delay the forced sale of the home, in appropriate 

circumstances, in England, in the individual debt enforcement process, considerations 

to be taken into account by the court involve the debtor's ability to repay the arrears and 

to fulfil the contractual obligations.572 In Scotland, legislation requires a court to take the 

personal circumstances of the debtor into account and the reasons for the default.573 In 

England, the Mortgage Conduct of Business Rules and the Pre-Action Protocol require 

the creditor to make reasonable efforts to accommodate the debtor by negotiating 

alternative payment arrangements, in order to ensure that forced sale occurs only as a 

last resort.574 Scotland has included similar pre-action requirements in legislation.575 

This, it is submitted, is an indication that they have become a permanent part of the civil 

process. In Ireland, the proposed Family Home Bill 2011 is predicated on the mortgage 

arrears resolution process having been followed before commencement of 

repossession proceedings by a creditor.576 It is submitted that similar compulsory pre-

action requirements and procedures should be implemented in South Africa. A more 
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explicit process is required to be mapped out for practitioners and for courts to follow, as 

is done by the English Pre-Action Protocol, through its tool, the Mortgage pre-action 

checklist.577 It is submitted that a similar checklist ought to be compiled for use, and 

applied, in South Africa.  

 

A common feature is that, as a rule, the home exemption does not affect the claim of a 

mortgagee but is only effective against the claims of unsecured creditors. In jurisdictions 

where there is an exemption of equity in the home, it is often insufficient for the debtor 

to retain the home but the proceeds of the sale of the home, up to the exempted limit, 

are available to purchase other, more affordable, accommodation or to contribute 

towards payment of rent.578 What is often more useful, from a practical point of view, is 

for the debtor to resort to a debt repayment plan, often spanning a period of up to five 

years, and to maintain mortgage payments during that period. Some jurisdictions make 

provision for the refinancing of the home in order for the benefit of any equity, 

accumulated during the period of the payment plan, to be transferred to the unsecured 

creditors. This is a feature of Chapter 13 bankruptcies, in the United States of 

America,579 consumer proposals, in Canada,580 an Individual Voluntary Arrangement, in 

England and Wales,581 and the grant of a trust deed, in Scotland.582 In Ireland, Debt 

Settlement Arrangement583 has been proposed and, presumably, it would serve as a 

means for the debtor to retain his home.  

 

In all of the foreign jurisdictions considered, these alternative debt relief mechanisms, 

involving repayment plans, form part of their bankruptcy legislation. A mortgagee's claim 

is not included in the payment plan which should cater for payment of the required 

regular mortgage instalment to the mortgagee. Indeed the success of the plan depends 

on sufficient income being left with the debtor to meet his and his dependants' needs. 

Significantly, typically, before the debtor completes the payment plan, he is required to 
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provide the unsecured creditors with the proceeds of any equity, or at least some of it, 

and when the debtor completes the payment plan, he receives a measure of discharge 

from his debts in line with the policy of affording him a "fresh start".584 

 

Comparing these systems with the South African position, we see that the process most 

equivalent to this is not, as one might expect, the composition process which is provided 

for in the Insolvency Act, but the debt review process under the NCA. Further, more 

significant even than the fact that it is not an insolvency process and does not form part 

of the insolvency regime, is that these two pieces of legislation do not cater for one 

another and, what is more, there is confusion about the interaction between their 

respective provisions. Under the Insolvency Act, a debtor ultimately receives discharge 

from liability for pre-sequestration debt. In contrast, a debtor who resorts to debt review 

in terms of the NCA must satisfy all of his debts in full, over an extended period, with no 

discharge whatsoever.585 

 

A significant difference between the position in South Africa and in other jurisdictions is 

that the debt review system, in terms of the NCA, allows modification of terms of the 

mortgage bond in respect of the debtor's primary residence without the consent of the 

mortgagee. On the other hand, in the United States of America, the Chapter 13 

bankruptcy process does not allow this and, when it was sought to introduce cram down 

provisions to Chapter 13, this was very contentious.586 Thus, a debtor will often have to 

rely on the lender voluntarily "forgiving" part of the capital sum and interest. It may be 

noted that, in practice, this occurs quite frequently in order for the lender to qualify for 

federal government financial support. In England and Wales, the Insolvency Act 1986 

provides that an IVA may not contain terms which affect the rights of secured creditors 

to enforce their security, or the treatment of preferential creditors, unless they expressly 

consent to the specific modification of their rights.587 It may be noted that government-

backed mortgage assistance schemes also operate in England and Wales and this may 
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tend to favour specific consent by lenders to modification of mortgage bond terms. 

However, South Africa does not have any similar government-backed mortgage 

modification incentive schemes and government forbearance initiatives which would 

ameliorate the situation of the mortgagee in the event of the modification of mortgage 

bond terms. It is submitted that modification by a court of a debtor's mortgage bond 

repayment obligations, without the express consent of the mortgagee, as the NCA 

permits, reduces the efficacy of its debt review and restructuring process as an 

alternative debt relief option. Certainly, it bars its functioning as a tool, in the same way 

as repayment plans are used in overseas jurisdictions, to prevent the forced sale of a 

debtor's home. 

 

Another notable difference concerns the entitlement of a creditor to obtain an order for 

the sequestration of the debtor's estate while the latter is subject to a debt 

rearrangement order. In South Africa, a creditor is not precluded from obtaining an order 

for the sequestration of the estate of a debtor who is under administration in terms of 

section 74 of the Magistrates' Courts Act.588 Further, although there is no specific 

provision in the NCA regulating the position, in FirstRand Bank v Evans, the KwaZulu-

Natal High Court granted a provisional order of sequestration after a debt 

rearrangement order had been made even though the debtor had allegedly been 

complying with it.589 By contrast, in the United States of America, for example, in a 

Chapter 13 bankruptcy, the creditors are precluded from bringing an application for a 

Chapter 7 liquidation process to be instituted against the debtor. This may only occur if 

the debtor defaults in respect of the Chapter 13 repayment plan, or if it cannot be 

completed, or if, for some other reason, it is converted to a Chapter 7 bankruptcy.590 

Likewise, in England and Wales, an approved IVA will ordinarily provide for a stay on 

debt enforcement proceedings by individual creditors during the operation of the 

payment plan. Further, the Insolvency Act 1986 imposes clear restrictions so that a 

court may allow a bankruptcy petition to be brought against the debtor only where he 

has committed a breach in respect of the required payments, or some other obligation, 
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in terms of the payment plan.591 It was submitted, in earlier chapters, that legislative 

provisions along the lines of section 118 of the unofficial working draft of a proposed 

Insolvency and Business Recovery Bill should be implemented in South Africa. In the 

circumstances, it is submitted that comparative analysis tends to confirm that this might 

bring about more effective protection of the debtor's home from forced sale and at the 

same time consider the rights of a mortgagee.592 

 

There are interesting parallels to be drawn in relation to the law and its application, in 

England and Wales, and in South Africa, from which we may learn. An important feature 

is the application of the European Convention on Human Rights, in England and Wales, 

through the Human Rights Act 1998. This means that similar issues apply, in English 

law, in relation to the First Protocol to the Convention, and in South Africa, in relation to 

section 25, the property clause. Interestingly, there has been the same tendency to shy 

away from decisive pronouncements on the applicability of these rights to the issue of 

forced sale of a debtor's home. The striking similarities are apparent in relation to Article 

8 of the Convention, which affords every person respect for his home and family life, 

and in relation to section 26 of the South African Constitution, which gives every person 

the right to have access to adequate housing. Although the basis for protection is not 

identical, nevertheless there are lessons to be learnt from England and Wales, and the 

European Court of Human Rights, in relation to recognition of a person's rights to a 

home, or accommodation.593 The English courts' interpretation of "exceptional 

circumstances", for the purposes of sections 335A, 336 and 337 of the Insolvency Act 

1986, in their evaluation of whether the sale of the family home by a trustee should be 

delayed, especially in light of the Human Rights Act 1998, provides useful pointers for 

potential application in the South African context. 

 

For England and Wales, the lesson is that there is a need to acknowledge more 

dimensions of the right to respect for the home as a socio-economic right.594 For South 
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Africa, there is a need to recognise the need for modification of social security and 

housing programmes to accommodate persons affected by forced sale of their homes, 

both inside and outside of the insolvency context. Bearing in mind the Constitutional 

Court's approach in Blue Moonlight Properties (CC),595 ideally, a more systematic 

approach is called for in South Africa, with the inclusion in housing policies and 

programmes of indigent debtors and insolvent persons who lose their homes through 

forced sale. It is submitted that such an approach should become part and parcel of the 

effective application of the state's duty to provide adequate housing, as recognised by 

the Constitutional Court in Grootboom.   

 

A current tendency, apparent in all of the jurisdictions considered in this chapter, is to 

regard it as important even in insolvency to save the debtor’s home from sale, where 

possible. The clear purpose is to ensure that forced sale of a person’s home occurs only 

as "a last resort". These precise words have been employed in the South African 

jurisprudence. The Constitutional Court, in upholding section 26 of the Constitution, as 

recognised in Grootboom, held, in relation to the forced sale of an unmortgaged home 

in Jaftha v Schoeman, that "[e]very effort should be made to find creative alternatives 

which allow for debt recovery but which use execution only as a last resort".596 In 

relation to execution against the home of a mortgagor in Gundwana v Steko, the 

Constitutional Court stated "[i]f the judgment debt can be satisfied in a reasonable 

manner without involving these drastic consequences that alternative course should be 

judicially considered before granting execution orders."597 

 

Thus, commonality of purpose is evident in South Africa and in jurisdictions abroad. It is 

submitted that emulating practices, methods, processes, and mechanisms employed in 

overseas systems to provide appropriate protection for a debtor's home against the 

claims of creditors, suitably modified, where necessary, for application in the local 

context, may address inadequacies in our system in order more effectively to achieve 

the balance sought between the competing interests of all concerned. 
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