
In May 2019 the Indian elec tor ate returned Narendra Modi of the right-wing Bharatiya Janata Party (BJP) to the 
helm of what is pro fessedly the world’s larg est democ racy. But what emerged from this elec tion was no ordi nary 
man date. Rather, Modi’s land slide vic tory amounted to a deci sive advance for a heg e monic pro ject that seeks to 

make India a Hindu nation. During Modi’s first term in power, from 2014 to 2019, this was manifested pri mar ily in 
vig i lante vio lence against minor ity groups—par tic u larly Mus lims—and coer cion against dis si dents. However, with 
the onset of Modi 2.0, we are witnessing the emer gence of Hindu nation al ist state craft as a piv otal vehi cle for the 
fur ther advancement of this pro ject.1

This turn was first sig naled in August 2019, when the Modi gov ern ment revoked Kash mir’s spe cial con sti tu-
tional sta tus, relegating what was then India’s only Mus lim-major ity state to a union ter ri tory. The abo li tion of Kash-
mir’s state hood was an act of ter ri to rial engi neer ing to advance the heg e monic pro ject of the Hindu nation al ist 
move ment. The sym bol ism was clear: the Hindu nation is to be built by purg ing India’s ter ri tory of the Mus lim 
enemy within. Then, in Novem ber, India’s Supreme Court passed its ver dict in the Ayodhya dis pute in favor of 
Hindu plain tiffs who claimed the right to the land where the Babri Masjid, a six teenth-cen tury mosque, stood until 
it was demolished by Hindu nation al ist mobs in Decem ber 1992. In doing so, the Supreme Court lent cre dence to 
a weaponized mythol ogy that claims the land as the birth place of Lord Ram, and there fore right fully belong ing to 
India’s Hindu major ity, sig nal ing its align ment with the BJP’s heg e monic pro ject.2 The Ayodhya judg ment was fol-
lowed, in early Decem ber, by the pass ing into law of the Citizenship Amendment Act (CAA). This offers expe dited 
cit i zen ship for per se cuted reli gious groups from Afghanistan, Pakistan, and Bangladesh who can prove that they 
have been liv ing in India since before Decem ber 31, 2014. However, the CAA only extends this right to Hin dus, Chris-
tians, Sikhs, Bud dhists, Jains, and Par sis, not to Mus lims. Coupled with a national pop u la tion reg is ter and a National 
Registry of Citizens (NRC) that links the right to Indian cit i zen ship to an indi vid ual’s capac ity to prove that they were 
born in India between Jan u ary 1950 and June 1987, or that they are chil dren of bona fide Indian cit i zens, the CAA is 
likely to cre ate a hier ar chy of graded cit i zen ship in which Indian Mus lims become sec ond-class cit i zens.

Hindu nation al ist state craft, then, fol lows the over arch ing logic of Modi’s author i tar ian pop u lism, which 
draws a line between “true Indi ans” and their “anti na tional ene mies” within.3 Crucially, Hindu nation al ist state craft 
advances through law mak ing rather than vig i lante vio lence or state coer cion—for exam ple, the era sure of Kash miri 
state hood was brought about by revok ing Article 370 of the Indian con sti tu tion, which granted the state spe cial sta-
tus, as well as Article 35A, which pro vided fur ther auton omy. Indeed, as Christophe Jaffrelot and Gilles Verniers put 
it,4 “the sec ond Modi-led gov ern ment has . . .  rad i cally changed gears and used the leg is la tive and exec u tive route 
to trans form India into a de jure eth nic democ racy.”
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This con junc ture com pels a crit i cal rethink ing of 
the polit i cal econ omy of the world’s larg est democ racy. 
In this arti cle, we pro pose a con cep tual frame work for 
this, focus ing on the his tor i cal rela tion ship among law, 
state for ma tion, and social move ments. Although law, 
since the incep tion of Modi 2.0, has served pri mar ily as 
a vehi cle of major i tar ian state craft from above, the legal 
domain none the less remains a sig nifi  cant part of the 
rep er toires of con ten tion mobi lized by sub al tern move-
ments. The legal domain has, for exam ple, been cru-
cial to the institutionalization of the move ment-driven, 
rights-based agenda that brought about new civil lib-
er ties and socio eco nomic enti tle ments from the early 
2000s to the early 2010s. Similarly, the recent abro ga-
tion of Article 370 has been chal lenged by a slew of peti-
tions questioning the constitutionality of the move.

We argue for the need to think through the rela-
tion ship among law, social move ments, and state for-
ma tion in the longue durée of Indian democ racy. While 
we acknowl edge the prob lems that arise with the neat 
“demar ca tion of time into diff er ent slices,”5 we nev er-
the less believe that impor tant con cep tual gains can be 
made by con ceiv ing of this longue durée as ani mated by 
three dis tinct con junc tures in India’s pas sive rev o lu tion. 
The first con junc ture—between 1920 and 1950—saw the 
emer gence of democ racy as the cen tral claim of a mass-
based free dom move ment through to its con sti tu tional 
insti tu tion, which in turn inau gu rated the Nehruvian 
nation-build ing pro ject under the hege mony of the 
Indian National Congress. The sec ond con junc ture wit-
nessed the unravelling of the Nehruvian state from the 
late 1960s to the early 1990s—a phase ani mated by com-
plex and intersecting polit i cal cross cur rents, rang ing 
from the decline of Congress and the Emergency, via 
the emer gence of new social move ments and an activ ist 
judi ciary, to an incip i ent move away from developmen-
talism. Finally, the period from the early 1990s to the 
pres ent moment of peril can be seen, above all , as a con-
junc ture ani mated by the rise of Dalit and lower-caste par-
ties, the emer gence of Hindu nation al ism as a national 
polit i cal force, and neo lib eral trans for ma tions of India’s 
polit i cal econ omy. Although these con junc tures have 
dis tinct inter nal tem po ral i ties, they are all  ani mated 
by heg e monic tran si tions. Situating these con junc tures  
within a cen tury-long period, we argue that social 
move ments and the state have con sti tuted each other 
across this longue durée, and that this co-con sti tu tion  
has been both medi ated by and inscribed in law. An ade-
quate the o ri za tion of this tra jec tory must be capa ble 
of disentangling the diff er ent facets of this dia lec ti cal  

rela tion ship and deciphering its man i fes ta tions in key 
moments in the life of the Indian state. To this end, we 
pro pose a Gramscian per spec tive that focuses on the 
mak ing and unmak ing of unsta ble com pro mise equi-
lib ri ums between dom i nant and sub al tern social forces 
in state-soci ety rela tions in and through law and legal 
for ma tions.6 The very insta bil ity of these com pro mise 
equi lib ri ums and the ways in which they are formed, 
super seded, and reformed over time, we argue, are evi-
dence of a co-con sti tu tive rela tion ship between social 
move ments and the state that is inher ently con flic tual 
and there fore always evolv ing.

We pres ent our argu ment in three sec tions. First, 
we intro duce a Gramscian per spec tive on law and dis-
cuss its rela tion ship to hege mony. While social groups 
(and dom i nant groups in par tic u lar) may often resort 
to extra-legal means such as vio lence and cor rup tion to 
advance their inter ests, we argue that law and law mak-
ing are in fact cen tral to the con struc tion of hege mony.7 
More spe cifi  cally, we sug est that the law is char ac ter-
ized by cer tain fun da men tal dualities: it simul ta neously 
enables coer cion and fos ters con sent, and in doing so 
both con strains and makes con ces sions to the col lec tive 
action of social move ments. Second, we dis cuss state 
for ma tion as a heg e monic pro cess, focus ing spe cifi  cally 
on how state power must be under stood in terms of 
the bal ance of power that crys tal lizes between diff er-
ent social forces act ing in and through the insti tu tional 
ensem ble of the state. Law and law mak ing remain at the 
core of our argu ment, here in terms of how their cen-
tral ity in state for ma tion is inti mately related to legal 
cul ture and con scious ness in sub al tern imaginaries  
and prac tices. Third, we engage the long-standing tra-
di tion in South Asian schol ar ship that draws the o ret-
i cal sus te nance from Antonio Gramsci’s work. More 
spe cifi  cally, we dis cuss the prop o si tion in the work of 
Partha Chatterjee, Sudipta Kaviraj, and Kalyan Sanyal 
that the Indian state’s tra jec tory is best under stood as 
a case of pas sive rev o lu tion.8 While Indian state for ma-
tion can cer tainly be read in terms of pas sive rev o lu-
tion, we argue that these per spec tives fail to ade quately  
account for how India’s pas sive rev o lu tion has been 
shaped by sub al tern move ments. By study ing how sub-
al tern claims appro pri ate legal for ma tions and, con-
versely, how the law medi ates such claims in spe cific 
ways, we can con ceive of India’s pas sive rev o lu tion in a 
gen u inely dia lec ti cal man ner, in which each heg e monic 
tran si tion always pro duces new contingencies and new 
polit i cal spaces for con tes ta tion. In each sec tion, we 
illus trate our argu ments with exam ples drawn from the 

2



three key con junc tures of for ma tion and ref or ma tion 
in the tra jec tory of the Indian state iden ti fied above. 
Consequently, the arti cle is orga nized around three 
key ana lyt i cal con cerns rather than according to the 
chro no log i cal unfolding of his tor i cal pro cesses of state 
for ma tion. The exam ples we use are selected because 
they illus trate key conjunctural dynam ics and are not 
meant to add up to an exhaus tive his tor i cal account. 
Since our objec tive is pre dom i nantly con cep tual, we 
nec es sar ily operate at a relatively high level of abstrac-
tion. Consequently, we are unable to cap ture cer tain 
lay ers of com plex ity in the actu ally existing work ings of 
India’s state-soci ety rela tions and its polit i cal econ omy. 
This per tains first of all  to our con cep tion of sub al tern 
groups. Drawing on Gramscian the ory, we con ceive of 
subalternity as the state of being adversely incor po-
rated into his tor i cally spe cific power rela tions. We do 
not attempt to cap ture its finer gra da tions in and across 
con crete cases and sites, nor do we attempt to address 
how such gra da tions impact how law is imag ined and 
mobi lized in col lec tive action. Operating at this level 
of abstrac tion also pre vents us from engag ing with the 
finer dynam ics of rela tions between state and cap i tal 
and among diff er ent frac tions of cap i tal. We rec og nize 
that state-cap i tal rela tions in India have been fraught 
with con tra dic tions, and that there have been sig nifi -
cant and shifting divi sions among diff er ent frac tions of 
cap i tal across time.9 However, the ways in which these 
con tra dic tions and divi sions shape the rela tion ship 
among law, social move ments, and state for ma tion are 
argu  ably best explored in con crete stud ies of deter mi-
nate con junc tures in India’s post co lo nial tra jec tory.10 
We do, how ever, hope that what is lost in nuance might 
be gained in con cep tual inno va tion, and that the frame-
work presented here will invite com par a tive work in 
other post co lo nial con texts.

Law and Hegemony
The mean ings of law are not fixed by the legal texts in 
which it is inscribed.11 Rather, as schol ars of crit i cal legal 
stud ies have long argued, they are “inde ter mi nate” and 
open to a range of inter pre ta tions.12 Legal sym bols and 
dis courses are “rel a tively mal lea ble resources that are 
rou tinely reconstructed as cit i zens seek to advance their 
inter ests and designs in every day life.”13 The ques tion 
of which read ing wins out over oth ers—to shape daily 
prac tice, and to be autho rized and enacted through the 
coer cive force of state actors—is a ques tion of strug le 
and con ten tion. In under stand ing the dynam ics of such 
con ten tion, it is cru cial to rec og nize that the heg e monic  

force of law depends on the per cep tion that it does 
not sim ply rep re sent the inter ests of the elite but is 
also avail  able for the claims of sub al tern groups. As  
E. P. Thompson argued, the law can not be seen to be just 
“with out uphold ing its own logic and cri te ria of equity; 
indeed, on occa sion, by actu ally being just.” The law 
may there fore, “on occa sion, inhibit power and afford 
some pro tec tion to the pow er less.”14

At the local scale, an exam ple of this dynamic is 
found in the activ ism of Adivasi move ments in rural 
Madhya Pradesh dur ing the 1980s and 1990s. Here, Bhil 
Adivasis were sub or di nated to the every day tyr anny of 
a coer cive and pred a tory local state, in which state per-
son nel used their pow ers of law enforce ment to exact 
bribes from vil lag ers. Crucially, when these com mu ni-
ties began to con test every day tyr anny, they did so by 
turn ing to the higher ech e lons of the local state, insist-
ing that legal ity should pre vail in local state-soci ety 
rela tions. This was an effec tive strat egy, as state offi cials 
could not pub licly be seen to con done vio la tions of a 
legal code that they were sup posed to uphold. This kind 
of “legal ism from below”15 fos tered insurgent claims  
for the right to have rights among Bhil com mu ni ties.16 
Such oppo si tional uses of the law are com mon ele ments 
in sub al tern resis tance. For exam ple, anti-dis pos ses sion 
move ments, wide spread across India, have actively used 
the law to fight spe cific instances of dis pos ses sion.17 
The momen tum gen er ated by these move ments in turn  
resulted in the intro duc tion of national legally enforce-
able lim its to dis pos ses sion, and rights to com pen sa tion 
and resettlement.18 Capturing this dual ity—in which 
the law simul ta neously enables coer cion and fos ters 
con sent, and both con strains and makes con ces sions to 
the col lec tive action of social move ments—is imper a-
tive to any the o ri za tion of the rela tion ship among law, 
social move ments, and state for ma tion. Toward this 
end, we pro pose a Gramscian under stand ing of law 
and law mak ing. Although Gramsci wrote almost noth-
ing about law,19 his work offers valu able resources for 
ana lyz ing law as a ter rain on which move ments inter-
act with state-mak ing pro jects. Gramsci was keenly 
aware that law had not only coer cive but also ideo log i-
cal effects on the orga ni za tion of civil soci ety20 through, 
for exam ple, its “edu ca tive role . . .  in devel op ing 
social con form ism.”21 It fol lows that law and law mak-
ing should be approached as inte gral dimen sions of 
the for ma tion, super ses sion, and trans for ma tion of the 
unsta ble equi lib ri ums of com pro mise between social 
groups that under gird and sus tain hege mony.22 Hege-
mony, on this read ing, is under stood as “a set of nested, 
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con tin u ous pro cesses through which power and mean-
ing are contested, legit i mated, and redefined at all  lev-
els of soci ety.”23 These pro cesses, in turn, are ani mated 
by con ten tious nego ti a tions between dom i nant and 
sub al tern social groups.24 This renewal and mod i fi ca-
tion hap pens in an active rela tion to sub al tern pol i tics, 
which itself tends to be artic u lated through oppo si tional  
appro pri a tions of “the social con den sa tions of hege-
mony”—the insti tu tions, idi oms, imaginaries, and rou-
tines through which hege mony is enacted.25

In terms of law, this is evi dent in how the oppo si-
tional claims mak ing of sub al tern move ments is often 
medi ated by a “legal con scious ness”26 and pos its legal 
reform as the objec tive of mobi li za tion. Consider, for 
exam ple, the pro lif er a tion of legal activ ism in India fol-
low ing the Emergency (1975–77). This was pro pelled by 
the intro duc tion, after the Emergency, of pub lic inter-
est lit i ga tion (PIL) by the Indian supreme court in an 
attempt to undo the tarnished leg acy of its capit u la tion 
to Indira Gandhi.27 However, whereas PIL was insti-
tuted from above, its spec tac u lar pro lif er a tion from the 
late 1970s was a result of how social move ments used it 
to carve out and expand new domains of mobi li za tion, 
struc tured around the lan guage and imaginaries of law. 
As Upendra Baxi remarked of PIL, what had ini tially 
emerged as an “expi a tory syn drome” became “a cat a-
lytic com po nent of a move ment for ‘jurid i cal democ-
racy’ through inno va tive uses of judi cial power.”28 This 
illus trates the pro foundly con tin gent nature of the co-
con sti tu tive rela tion ship between move ments and the 
state, and par tic u larly the contingencies aris ing from 
how law medi ates this rela tion ship.

Law and legal reform have also played impor tant 
roles in Dalit and lower-caste pol i tics that pro lif er ated 
in the 1990s. The expan sion of the legal remit of affir-
ma tive action through res er va tions has been par tic u-
larly sig nifi  cant, as the large and het ero ge neous group 
of Other Backward Classes has sought inclu sion into 
this sys tem of quo tas. The strug le for rec og ni tion of 
caste-based vio lence in crim i nal law29 has been equally 
impor tant, and has resulted in union laws such as the 
Scheduled Castes and Tribes (Prevention of Atrocities) 
Act, 1989, and in state laws such as the recent West Ben-
gal (Prevention of Lynching) Bill, 2019. That this bill has 
emerged in a non-BJP state with a large Mus lim minor-
ity at a con junc ture defined by an increase in Hindutva 
vig i lante vio lence is no coin ci dence.

Comparably, fem i nist activ ism was cen tral to the 
wave of new social move ments that emerged in India 
after the Emergency, and the law, in turn, has been cen tral  

to fem i nist activ ism.30 As Manisha Desai points out, 
from the early 1980s, the efforts of the auton o mous 
women’s move ment to con test India’s patri ar chal state 
cen tered on achiev ing gen der jus tice through legal 
reforms related to rape, gen der-based vio lence, dowry 
deaths, and sex-selec tive abor tion.31 More recently, as 
shown below, India has witnessed a series of cam paigns 
for the enact ment of rights-based leg is la tion to make 
civil lib er ties and social pro tec tion legally enforce able.32

Our empha sis on the dual ity of law, how ever, 
makes us atten tive to the fact that reli ance on law has 
not trans lated directly into unequiv o cal counterhege-
monic advances. For exam ple, the juris dic tion of PIL 
over time became “par a sit i cal on the very same peo ple” 
it was intro duced to empower, as it degenerated into a 
ver i ta ble “slum demo li tion machine” evicting and expel-
ling the urban poor.33 Dalit pol i tics dem on strates sim i-
lar lim i ta tions to the effi cacy of law in bring ing about 
struc tural trans for ma tion through caste-based res er va-
tions and other mea sures. The Bahujan Samaj Party has 
held power in Uttar Pradesh for long peri ods but has 
failed to effect “a sub stan tial change in the dis tri bu tion 
of eco nomic, social, and polit i cal oppor tu ni ties.”34 And,  
despite affir ma tive action, Dalits and lower-caste groups 
remain vastly over rep re sented among India’s poor.35 
In terms of fem i nist move ments, Nivedita Menon has 
argued that strat e gies cen tered on law might in fact 
be coun ter pro duc tive, sugesting that fem i nist activ-
ism “may have reached the lim its of the emancipatory 
poten tial of that lan guage of rights which gives us an 
entry point into the realm of law.”36 Rights-based leg-
is la tion, in turn, has been crit i cized for exclud ing sub-
al tern groups whose knowl edge and com mand of the 
state’s bureau cratic vocab u lar ies and rou tines might be 
insuffi  cient to pur sue claims under the law, as well as 
for fos ter ing “bureau cra tized activ ism and pro ce dural 
cit i zen ship.”37 Ultimately, these obser va tions tes tify to 
the ambig u ous work ings of the dualities of law, and 
under score how, in order to serve a heg e monic pur pose, 
law and law mak ing must act as what Gramsci called an 
“organic pas sage”38 through which polit i cal trans ac-
tions can take place between dom i nant and sub al tern 
groups. Consequently, law sus tains hege mony even as 
it allows for the par tial incor po ra tion of “some aspects 
of the aspi ra tions, inter ests, and ideology of sub or di-
nate groups.”39 For this rea son hege mony always rests 
on unsta ble equi lib ri ums of com pro mise, rather than on 
an inert edi fice of power.

But how are these unsta ble equi lib ri ums orches-
trated and achieved through laws and law mak ing as 
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essen tial dimen sions of state for ma tion? We seek to 
answer this ques tion by map ping how the mak ing of 
par tic u lar laws has cod i fied power rela tions between 
dom i nant and sub al tern groups, and how these laws 
have simul ta neously made con ces sions to and con-
tained the col lec tive action of sub al tern move ments. We 
do this through select exam ples from the longue durée of 
the Indian repub lic, starting with the con sti tu tion.

India’s con sti tu tion was forged between 1946 and 
1950. According to Granville Austin,40 this doc u ment 
embodies and enshrines the com mit ment among the 
coun try’s lead ers to push for ward a social rev o lu tion. 
Pointing to the archi tec ture of the con sti tu tion, Austin 
argues that the Fundamental Rights would advance the 
social rev o lu tion by secur ing equal ity for all  cit i zens 
in the domain of civil and polit i cal rights, whereas the 
Directive Principles would ensure the pos i tive right to 
redis tri bu tion and rec og ni tion.41 An alter na tive read-
ing, how ever, would argue that the bifur ca tion of civil 
and polit i cal rights as jus ti cia ble rights and socio eco-
nomic rights as non jus ti cia ble prin ci ples for pol icy 
mak ing pro vided the undergirding for a con ser va tive 
democ racy con trolled by dom i nant social forces.42 The 
right to prop erty loomed large among the Fundamental 
Rights, indi cat ing “that the polit i cal elite did not con-
ceive of any seri ous inter ven tion to check eco nomic 
inequal ity.”43 While semi feu dal land lord ism was abol-
ished, this was part of a con certed effort by the post-
co lo nial state to advance bour geois prop erty rela tions. 
And whereas sev eral con sti tu tional amend ments were 
passed to facil i tate land reforms, their main effect was 
to give rise to India’s pro vin cial prop er tied clas ses.44 
In this sense, Baxi is right in argu ing that “the fun da-
men tal right to prop erty . . .  marked the orga nized tri-
umph . . .  of the claims of the own ers of the means of 
pro duc tion over those of the own ers of labour power.”45 
Conversely, the relegation of socio eco nomic rights to 
the domain of Directive Principles weak ened the con-
sti tu tional basis for redis trib u tive strug les.46

This con sti tu tional order in turn expressed the bal-
ance of power between dom i nant and sub al tern social 
forces that crys tal lized dur ing the free dom move ment. 
Whereas Congress under Gandhi’s lead er ship devel-
oped into a mass-based orga ni za tion that engaged in a 
series of cam paigns that followed a pat tern of strug le, 
truce, and renewed strug le at an expanded scale,47 each 
moment of truce—1922, 1931, and 1943, respec tively—
saw the demo bi li za tion of rad i cal forms of pop u lar  
nation al ism that often transgressed the param e ters of 
non vi o lent sat ya graha and chal lenged reg nant prop erty  

rela tions.48 The demo bi li za tion of sub al tern move-
ments, in turn, reinforced elite dom i nance—and, with 
it, a pref er ence for con sti tu tional pol i tics49—within the  
Congress orga ni za tion. Crucially, demo bi li za tion became  
increas ingly coer cive as Congress moved toward being 
a state-bear ing party—a pro cess cul mi nat ing in the 
repres sion of the Telangana upris ing in 1951.50 The con-
sti tu tion con se crated this bal ance of power by facil i-
tat ing “a delib er ate pro cess of social trans for ma tion to 
cure the worst forms of underdevelopment and ineq uity 
that threat ened the sta bil ity of the post co lo nial polit i cal 
order.”51 This heg e monic for ma tion was remark ably sta-
ble dur ing the two decades after inde pen dence, as social 
move ments ceded auton omy to “the strong hand of the 
Nehruvian state.”52

The post in de pen dence career of the fun da men-
tal right to prop erty also offers insights into the shift-
ing bal ance of power between dom i nant and sub al tern 
social forces in other key con junc tures. Following the 
Emergency, the Janata Party gov ern ment rode to power 
on the back of the many broad-based pop u lar move-
ments of the 1970s. A key pledge in the Janata Party’s 
elec tion man i festo was delet ing the right to prop erty 
from the con sti tu tion—a pledge that amounted to a 
response from above to the move ments that had desta-
bilized eco nomic and polit i cal con fig u ra tions of power 
since the late 1960s.53 Some Janata Party mem bers saw 
this repeal as a step toward social ism, whereas the 
future law min is ter stressed that the fun da men tal right 
to prop erty had, in fact, prevented Indian leg is la tures  
from using prop erty to do pub lic good for the Indian 
peo ple.54 With the 44th Amendment (1978), the fun da-
men tal right to prop erty was demoted to merely a legal 
right. At a later con junc ture in the neo lib eral era, how-
ever, when the bal ance of power between dom i nant 
and sub al tern social forces had shifted more deci sively 
in favor of the for mer, attempts would be made to use 
PIL to seek legal reinstitution of the right to prop erty, 
in the name of the poor. Petitioners claimed that its 
dilu tion had made it eas ier for the state to acquire cit i-
zens’ prop erty on the pre text of pub lic inter est, with out 
ade quate com pen sa tion. In effect, the very enact ment 
(the 44th Amendment) that was intro duced to help the 
under priv i leged was now alleg edly used to dis pos sess 
them. Clearly, the chang ing bal ance of power between 
dom i nant and sub al tern social forces, and the unsta ble 
equi lib ri ums this bal ance under pins, com bine with the 
inde ter mi nate nature of law to pro duce unpre dict able 
shifts that can var i ously unset tle or rein force heg e-
monic con fig u ra tions.
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Law, then, establishes a heg e monic equi lib rium 
by defin ing the legal bound aries of rela tions between 
dom i nant and sub al tern groups and the lim its of what 
is polit i cally per mis si ble. However, this equi lib rium is 
unsta ble since the inter pre ta tion of laws and the bound-
ary of these rela tions are sub ject to con tes ta tion. Again, 
the con sti tu tion pro vi des a par tic u larly apt exam ple. As 
much as it rep re sents the legal con se cra tion of a pro-
foundly asym met ri cal bal ance of power between dom-
i nant and sub al tern forces, it is not sim ply a text of and 
for power from above. As Rohit De has shown, sub al tern 
groups have appropriated the con sti tu tion for oppo si-
tional use; despite being crafted by an elite, it “became 
part of the expe ri ence of ordi nary Indi ans in the first 
decade of inde pen dence.”55 A range of actors whose 
live li hoods and ways of life were threat ened by the 
mod ern iz ing zeal of the Nehruvian state used con sti tu-
tional pro vi sions to peti tion the Supreme Court for the 
enforce ment of their fun da men tal rights. On the one 
hand, this spawned a “con sti tu tion al ism from the mar-
gins” with the poten tial to “dis place the elite con cep tion 
of the law.” On the other hand, by using the con sti tu tion 
to push back against the inter ven tions of the mod ern iz-
ing state, sub al tern cit i zens came “into closer engage-
ment with the state and reaffirmed its right to exist.”56

State Formation
State for ma tion is often con cep tu al ized as the insti-
tutionalization of polit i cal power and author ity in 
Weberian terms—that is, as a “com pul sory polit i cal 
orga ni za tion” that exer cises con tin u ous dom i na tion 
within a demar cated ter ri tory.57 When viewed in this 
way, state for ma tion appears to be driven by dom i nant 
social forces and imposed upon sub al tern groups from 
above.58 As the era sure of Kash miri state hood and the 
dra co nian CAA-NRC pro cess discussed ear lier dem on-
strate, it some times is. Nevertheless, an exclu sive focus 
on state for ma tion from above elides the co-con sti tu-
tive rela tion ship between social move ments and the 
state. Rendering these dynam ics in terms of an exter nal 
rela tion ship between binary oppo sites pre vents us from 
delin eat ing just how a given form of state, at any given 
moment, is expres sive of “the con den sa tion of a rela-
tion ship of forces defined pre cisely by strug le.”59 To 
avoid this prob lem, we pro pose to see state for ma tion as 
a “heg e monic pro cess.”60

The con struc tion of hege mony, Gramsci argued, 
is inti mately related to pro cesses of state for ma tion. 
Conceiving of the state in expanded terms as the fusion 
of polit i cal and civil soci ety, Gramsci sugested that, 

in con trast to pre mod ern polit i cal orders, cap i tal ist 
moder nity was char ac ter ized by the efforts of dom i nant 
groups “to con struct an organic pas sage from the other 
clas ses into their own.”61 This pas sage is con sti tuted 
by state insti tu tions, idi oms, and tech nol o gies of rule, 
which enable dom i nant groups to elicit pop u lar con sent 
for heg e monic pro jects.62 On this read ing, the state is 
not con ceived of as a sov er eign entity that exists inde-
pen dently of soci ety but as an insti tu tional ensem ble 
that social forces act in and through.63 State power, in 
turn, is “a con tin gent expres sion of a chang ing bal ance 
of forces that seek to advance their respec tive inter ests 
inside, through, and against the state sys tem.”64

Contrary to what some strands of post co lo nial 
schol ar ship sug est, the mod ern Indian state lends 
itself very well to such an anal y sis. Ranajit Guha pro-
posed that the colo nial state “failed to gen er ate a heg e-
monic rul ing cul ture” and existed only as an author i tar-
ian exter nal ity that pro vided “no space for trans ac tions 
between the will of the rul ers and that of the ruled.”65 
However, we know that sub al tern groups his tor i cally 
had recourse to the colo nial state and its ideologies of 
rule to advance their claims. For exam ple, the Adivasi 
peas antry of Jharkhand peti tioned the colo nial state all  
the way to London, deploying a rhet o ric that “admi ra-
bly mim ics the offi cial dis course of colo nial prim i tiv-
ism.” Even when they made polit ico-theo log i cal claims 
to sov er eignty and rose in vio lent revolt, their demand 
was for “quasi-national auton omy under Brit ish colo nial 
over lord ship.”66 Comparably, his tor i cally dis ad van taged 
groups often found colo nial moder nity and lib er al ism 
use ful in addressing con crete ques tions of rep re sen-
ta tion, self-esteem, and self-worth.67 In the post co lo-
nial era, the Dalit move ment has found lib eral democ-
racy attrac tive because it enabled them to acquire and 
expand nor ma tive spaces involv ing not just equal ity, 
lib erty, and rights, but also self-respect and dig nity.68 
This long his tory of engage ment with the state from 
below shows clearly how subalternity is simul ta neously 
con sti tuted and contested in and through state-soci ety 
rela tions.69

If we con sider the free dom strug gle as a state- 
mak ing pro ject, sim i lar dynam ics are appar ent. In con-
trast to Guha’s argu ment that sub al tern pol i tics existed 
in an auton o mous domain,70 the nation al ist move ment 
was a com plex field of force ani mated by a con ten tious 
dynamic between the col lec tive action of sub al tern 
groups, which artic u lated and advanced more rad i cal 
iter a tions of nation al ism that chal lenged reg nant prop-
erty rela tions, and con ser va tive forces pur su ing more 
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mod er ate ini tia tives largely com men su ra ble with the 
inter ests of dom i nant groups.71 The fact that the post-
co lo nial state came to reflect the heg e monic pro ject of 
elite nation al ism is a result pre cisely of the bal ance of 
power that emerged from the demo bi li za tion of rad i-
cal forms of pop u lar nation al ism discussed above. But, 
as De’s anal y sis reveals, this heg e monic pro ject was 
soon appropriated by sub al tern groups “mak ing claims 
against the state that used the state’s own vocab u lary.”72

The con ten tious dynam ics that ani mated sub se-
quent trans fig u ra tions of the Indian state show sim i lar 
char ac ter is tics. For exam ple, the unravelling of the Neh-
ruvian state from the late 1960s was partly pro pelled 
by new social move ments that represented sub al tern 
groups mar gin al ized by the post co lo nial nation-build ing  
pro ject.73 Crucially, these move ments often appropri-
ated the state ideology of devel op ment to stake claims 
for redis tri bu tion, rec og ni tion, and par tic i pa tion.74 
Whereas these move ments ulti mately failed to halt the 
ris ing tide of neoliberalization, their per sis tent mobi-
li za tion was nev er the less inscribed in the state that 
emerged from this pro cess, both in the form of prac-
tices such as PIL, and in the rights-based leg is la tion of 
the United Progressive Alliance (UPA) era (2004–14), 
discussed below.

Law and law mak ing are inte gral to these pro cesses 
of state for ma tion and the con struc tion of hege mony—
most fun da men tally because it is through law that 
“polit i cal author ity and the state . . .  attempt to legit i-
mize the social insti tu tions and norms of con duct which 
they find valu able.”75 Force is an obvi ous dimen sion of 
this equa tion, inso far as legal insti tu tions are cen tral 
to what Gramsci called “the appa ra tus of state coer cive 
power,”76 and enable dom i nant groups to enforce order. 
However, in keep ing with our argu ment that law also 
plays an impor tant role in the con struc tion of con sent, 
law and law mak ing can be use fully thought of as “moral 
reg u la tion” in both a total iz ing and an indi vid u al iz ing 
sense: laws are passed on behalf of the nation and cit i-
zen ship is often under stood as equal ity before the law; 
yet, law also con sti tutes the indi vid ual as a legal sub ject 
and both penal izes law break ing and bestows rights 
accord ingly. Legal cul ture and legal con scious ness con-
se quently come to be diff used through out the soci e tal 
fab ric and, crucially, woven into the lifeworlds, prac-
tices, and imaginaries of sub al tern groups.77 In this way, 
state for ma tion appears as a pro foundly cul tural pro-
cess in which dom i nant groups encour age some ways 
of orga niz ing social life while “suppressing, mar gin al iz-
ing, erod ing, and undermining oth ers.”78

Understanding law as a form of moral reg u la tion 
enables us to elab o rate our point about the con ten tious 
nature of law and hege mony, inso far as moral reg u la-
tion is never uncon tested. The fre quent dis junc tures 
between “uni fy ing rep re sen ta tions” and lived expe ri-
ences of “inequal ity, dom i na tion, and sub ju ga tion” give 
rise to strug les in which the “uni ver sal iz ing vocab u-
lar ies” of the mod ern state become “sites of protracted 
strug le,” and in which the mean ings and appli ca tions 
of those vocab u lar ies are contested, nego ti ated, and 
changed.79 In the Indian con text, this is par tic u larly evi-
dent in the salience of cit i zen ship as a mobi liz ing idiom 
in sub al tern move ments. Dalits,80 poor rural women,81 
infor mal sec tor work ers,82 lower-caste peasantries,83 
and Adivasis84 have—in diff er ent ways and with dif-
fer ent out comes—artic u lated rights-based claims that  
appro pri ate the uni ver sal iz ing vocab u lar ies of the post-
co lo nial Indian state in which cit i zen ship fig ures as 
a foun da tional idiom.85 In the pro cess, these uni ver-
sal iz ing vocab u lar ies are refracted through “regional 
his to ries of claims mak ing” and inflected with ver nac-
u lar “idi oms and forms of nego ti a tion,” and are there-
fore also con stantly transformed to the extent that “the 
prac tice of claims mak ing is gen er a tive of new under-
stand ings and sub jects of rights.”86

The law is, of course, one such uni ver sal iz ing vocab-
u lary, and its chang ing forms over time must be under-
stood in terms of how sub al tern groups “engage, avoid, 
or resist the law and legal mean ings” through oppo si-
tional claims mak ing.87 After the 1984 Bhopal gas disas-
ter, for exam ple, sur vi vors’ groups turned to the law 
to seek redress. The result, how ever, has been deeply 
ambig u ous. The Bhopal Gas Leak Disaster (Processing of 
Claims) Act, 1985, granted the gov ern ment of India exclu-
sive rights to rep re sent the vic tims, oper at ing as parens 
patriae, or legal guard ian, cast ing the vic tims as non sui 
juris, or judi cially incom pe tent.88 As such, it pro vided 
vic tims access to the law, but not to rights: they nei ther 
had the right to rep re sent them selves, nor to opt out of 
the even tual out-of-court set tle ment. One might under-
stand the Bhopal Act in terms of state for ma tion from 
above—as an attempt at rein stat ing the gov ern ment as 
the guard ian of the Indian peo ple, at a con junc ture when 
the pater nal is tic Nehruvian state was fast unravelling. 
At the same time, the case illus trates the ambi gu i ties of 
engag ing the law and legal mean ings at the grass roots. 
As Kim Fortun argues, law can cre ate spaces for oppo-
si tional claims mak ing by grass roots orga ni za tions to 
work, even as it under mines the very modes of soci al ity 
such spaces were to pro tect. In other words, while grass-
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roots claims mak ing through legal lan guage and pro-
cesses has been cru cial in the Bhopal case, the demands 
asso ci ated with pri or i tiz ing legal ini tia tive—in terms of 
exper tise, exten sive net works, and social and eco nomic 
cap i tal—simul ta neously trans forms the insti tu tional 
struc ture of the grass roots. Activists have, accord ingly, 
approached the law with con sid er able cyn i cism and crit-
i cized it for being “insuffi  ciently law ful,” while simul ta-
neously engag ing it cre a tively as they “strat e gize within 
and around law’s insuffi  ciency.”89

The appro pri a tion of law in the Bhopal exam ple 
points to the diff er ent tem po ral i ties that may be at work 
in social move ment pol i tics and legal pro cesses respec-
tively. Put crudely, while move ments’ oppo si tional pro-
jects often demand urgent atten tion, the wheels of law 
and law mak ing tend to grind slowly. Consequently, the 
diff er ent tem po ral reg is ters and hori zons that social 
move ment pol i tics and law mak ing operate with, and 
the sense of “tem po ral lag” this can cre ate, may in them-
selves pro duce the impres sion of law’s insuffi  ciency. 
Here, how ever, we stress how the appro pri a tion of law 
in the Bhopal exam ple can be seen as part of a more gen-
eral dynamic in heg e monic for ma tions, in which states 
“estab lish a com mon dis cur sive frame work that sets 
out cen tral terms around which and in terms of which 
con tes ta tion and strug le can occur.”90 This con ten-
tious dynamic must be under stood in the con text of the 
devel op ment of India’s polit i cal econ omy from the late 
colo nial period to the pres ent, which leads us to engage 
with ana ly ses of pas sive rev o lu tion.

Political Economy
For Gramsci, pas sive rev o lu tion des ig nated par tic u lar 
tra jec to ries of cap i tal ist devel op ment and state for-
ma tion that unfolded in Europe after the Napoleonic 
Wars. In con trast to the clas sic bour geois rev o lu tions, 
tra jec to ries of pas sive rev o lu tion were char ac ter ized by 
the rel a tive weak ness of emer gent bour geois clas ses, 
con se quent coa li tions between ascen dant bour geoi-
sies and tra di tional elites, par tial accom mo da tion of 
sub al tern groups, and the cen tral medi at ing role of the 
state.91 Chatterjee’s sem i nal state ment of this per spec-
tive makes a case for under stand ing pas sive rev o lu tion 
as “the gen eral form of the tran si tion from colo nial to 
post-colo nial national states in the twen ti eth cen tury.” 
In post co lo nial India, this was man i fest in a pro cess that 
both pre served “the insti tu tional struc tures of ‘ratio nal’ 
author ity set up in the period of colo nial rule” in the 
form of the devel op men tal state and avoided “a full-
scale assault on all  pre-cap i tal ist dom i nant clas ses.”92 

This shaped the work ings of the state in cru cial ways: 
an apo lit i cal ideology of national devel op ment became 
cru cial to its legit i macy and the pol i tics of plan ning cen-
tered on con trol ling and manip u lat ing “the many dis-
persed power rela tions in soci ety to fur ther as best as 
pos si ble the thrust toward accu mu la tion.”93

Along sim i lar lines, Kaviraj con ceives of pas sive 
rev o lu tion as the out come of a con junc ture in which 
India’s emerg ing bour geoi sie could nei ther exer cise 
“moral cul tural hege mony” over the nation nor rely on 
“a sim ple coer cive strat egy” to advance cap i tal ist devel-
op ment. Here, the tra jec tory of pas sive rev o lu tion is 
ani mated by a coa li tion of indus trial cap i tal, dom i nant 
agrar ian groups, and the bureau cratic-man a ge rial elite. 
Surveying the period from the late 1940s to the late 
1980s, Kaviraj argues that the pas sive rev o lu tion should 
be under stood as a set of ini tial realign ments in the 
imme di ate wake of inde pen dence and a series of dis-
tinc tive polit i cal phases. With the sidelining of fac tions 
favor ing eco nomic lib er al ism and the depar ture of the 
social ists from Congress, the stage was set for a state-led 
strat egy of cap i tal ist devel op ment. However, Nehruvian 
reform ism was per sis tently abro gated by ten sions and 
con tra dic tions within the rul ing coa li tion and increas-
ingly char ac ter ized by a logic of bureau cra ti za tion that 
“saw the peo ple not as sub jects but as sim ple objects of 
the devel op ment pro cess.” Indira Gandhi’s pop u lism 
failed to over come this dynamic and by the mid-1980s, 
Kaviraj argues, India was mired in an “insti tu tional cri-
sis of the state”94—evidenced by the incip i ent lib er-
aliza tion of the econ omy, ascen dant region al ism, and 
increas ingly agres sive com mu nal pol i tics.

Chatterjee and Kaviraj cap ture much that is impor-
tant in their ana ly ses of post co lo nial India as a case of 
pas sive rev o lu tion. However, as Ranabir Samaddar points 
out,95 their approach fails to account for how sub al-
tern mobi li za tion shapes the form and dynamic of pas-
sive rev o lu tion. So, while both Chatterjee and Kaviraj 
acknowl edge that India’s pas sive rev o lu tion orig i na tes in 
a strug le for national lib er a tion that came to incor po rate 
sub al tern groups, they do not suffi  ciently appreciate how 
the dia lec tic of agi ta tion and demo bi li za tion discussed 
above was a cru cial part of the pas sive rev o lu tion. Nor do 
they account for how the pres ence of sub al tern groups 
in the free dom move ment shaped the polit i cal strat e gies 
of nation al ist elites in ways that affected the tra jec tory of 
the pas sive rev o lu tion after 1947.

As argued above, the free dom move ment was a 
field of force ani mated by con ten tion between con ser-
va tive and rad i cal iter a tions of nation al ism, advanced 
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by dom i nant and sub al tern social forces respec tively. 
These orig i nated in a struc ture of pro pri e tary power 
that ger mi nated in the colo nial econ omy: from above, 
an emer gent indus trial bour geoi sie and a ris ing class 
of rural land hold ers; from below, the vast mass of rural 
poor and an embry onic indus trial work ing class.96 The 
col lec tive action of the lat ter chal lenged the direc-
tion and mean ing of elite nation al ism by demand ing 
more rad i cal forms of redis tri bu tion and rec og ni tion 
than dom i nant social forces were pre pared to con cede. 
Demobilization was a con sis tent elite response to mili-
tant sub al tern agi ta tion, and the instincts that drove it 
were inscribed in Indian con sti tu tion al ism. “The threat 
of pop u lar upris ings, which could unset tle the nascent 
polit i cal order,” Sandipto Dasgupta writes, “was very 
much on the minds of the mem bers of the Constituent 
Assembly.” This anx i ety went together with increas ingly 
repres sive demo bi li za tion of sub al tern move ments in 
the post war years. It ulti mately found expres sion in 
what Dasgupta calls “trans for ma tive con sti tu tion al ism”, 
which, rather than sanc ti fy ing already achieved rev o lu-
tion ary struc tural trans for ma tions, aimed to estab lish 
“a state machin ery that would be  able to inter vene in 
and trans form soci ety in a delib er ate, grad ual, and con-
trolled man ner, and at the same time be  able to main-
tain the sta bil ity of the nascent regime.” In other words, 
while the con sti tu tion was very much an elite con struc-
tion that pro vided “a future mech a nism for bargaining 
over sub stan tive resources” for dom i nant pro pri e tary 
clas ses97—the key focus in Chatterjee’s and Kaviraj’s 
ana ly ses—it assumed this form due to the per ceived 
neces sity of curtailing the oppo si tional col lec tive action 
of sub al tern move ments.

Similarly, nei ther Chatterjee nor Kaviraj address 
how the long unravelling of Congress hege mony and the 
Nehruvian state—a pro cess that was, above all , an expres-
sion of the con tra dic tions of pas sive rev o lu tion98—was 
driven by a ground swell of new social move ments.99 By 
the late 1960s, it was evi dent that the post co lo nial state 
had failed to deliver the jus tice and full ness of life that 
had been prom ised at inde pen dence. The pro lif er a tion of 
new social move ments began with the Naxalite revolt in 
1967, as poor peas ants mobi lized by rad i cal activ ists rose 
in armed insur gency and posed a sub stan tial chal lenge 
to the Indian state dur ing the first half of the 1970s.100 
Parallel with this, India witnessed a wave of move ments 
orga niz ing social groups that had been neglected both by 
the Congress party and the established Left parties and 
mobi liz ing around issues periph eral to the main stream 
of Indian pol i tics. Popular unrest shook Indira Gandhi’s 

gov ern ment in the mid-1970s: starting as an urban pro-
test against infla tion and cor rup tion, the Nav Nirman 
move ment rocked Gujarat in Jan u ary 1974 and resulted 
in the dis so lu tion of the state’s leg is la tive assem bly. The 
vet eran social ist leader Jayaprakash Narayan then took 
up the cause, which even tu ally spiraled from a state agi-
ta tion to an all -India move ment.101

During the 1980s, orga niz ing and mobi liz ing by 
India’s new social move ments con verged with the rise 
of lower-caste and Dalit polit i cal parties to desta bi lize 
the power rela tions that sustained India’s con ser va tive 
democ racy. Subaltern groups pre vi ously excluded from 
the ambit of party pol i tics, or co-opted as pil lars of upper-
class and upper-caste hege mony, increas ingly made 
col lec tive claims on the state.102 The end of the 1980s 
witnessed a cli max of sorts of these polit i cal cur rents, 
as a National Front gov ern ment espous ing a pro gres sive 
agenda of decen tral iza tion, social jus tice for back ward 
castes, and pro-agrar ian pol i cies came to power in Delhi. 
However, the National Front gov ern ment was short-
lived, and the 1990s came to be shaped more by neo lib-
eral reforms pro moted by eco nomic and polit i cal elites.

Under neoliberalization, the “struc ture and dynamic”  
of the pas sive rev o lu tion “have under gone a change.”103 
Sanyal exam ines how inten si fied pro cesses of prim i tive 
accu mu la tion have cre ated a “domain of exclu sion” of 
the dis pos sessed—which he distinguishes from a work-
ing class exploited by cap i tal. The role of the state here is 
to facil i tate the trans fer of part of the cap i tal ist sur plus to 
what Sanyal calls “the need econ omy” to reverse prim i tive 
accu mu la tion. Such “devel op men tal governmentality”104 
is, to Sanyal, tes ti mony to cap i tal’s strength: it can suc cess-
fully carry out prim i tive accu mu la tion while using state 
inter ven tion to con fine the dis pos sessed to the need econ-
omy. While Sanyal envi sions the even tual emer gence of a 
rad i cally anti-cap i tal ist “pol i tics of exclu sion,” Chatterjee 
arrives at diff er ent con clu sions in his more recent dis cus-
sion of India’s pas sive rev o lu tion. Engaging Sanyal’s argu-
ment, he pro poses that ongo ing prim i tive accu mu la tion 
now occurs in a con text where a new moral sense among 
elites sig nifi  cantly shapes the terms and con di tions of 
prim i tive accu mu la tion. “There is a grow ing sense now,” 
Chatterjee argues, “that cer tain basic con di tions of life 
must be pro vided to peo ple every where.”105 In response to 
this grow ing sense of moral unac cept abil ity of unleashing 
the full effects of dis pos ses sion on large parts of the pop-
u la tion, a new governmentality has come to char ac ter ize 
the rela tion between the Indian state and its sub al terns. 
Through wel fare schemes and laws like the Forest Rights 
Act and the National Rural Employment Guarantee Act, 
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the Indian state pre emp tively reverses the worst effects 
of prim i tive accu mu la tion and chan nels pop u lar pol i tics 
onto the ter rain of governmentality. This ulti mately sus-
tains a reconfigured pas sive rev o lu tion under con di tions 
of elec toral democ racy. In this read ing, cor po rate enti ties 
ulti mately “pos sess the power of the ele vated state” to 
pro duce forms of gov er nance intended to mas ter “the art 
of hem ming in pop u lar demands.”106

While Chatterjee107 identifies “glob ally prevailing 
nor ma tive ideas” as the source of the “moral unease” that 
brings rights-based laws into being, his argu ment fails 
to con sider the con ten tious pol i tics out of which rights-
based laws emerge and into which they arrive. Many of the 
laws that Chatterjee refers to owe more to the “capac ity of 
sub al tern groups to wage sustained cam paigns that range 
from rural India to the foot paths of Jantar Mantar” than 
to the pre sci ence of the rul ing class.108 The National Rural 
Employment Guarantee, for exam ple, emerged from a 
long, con ten tious pro cess in which activ ists transcended 
“the bound aries of the state and nego ti ated changes 
within the bill, and at the same time . . .  appeared to be 
stand ing in oppo si tion to the state, pres sur ing the state to 
fulfil its com mit ments.”109 In the case of the Forest Rights 
Act, activ ists from the Campaign for Survival and Dignity 
(CSD) man aged to per suade lead ing fig ures in the UPA 
gov ern ment that their activ ists, in col lab o ra tion with the 
Ministry of Tribal Affairs, should draft the new law. This 
pro vided unprec e dented open ings for fram ing claims for 
land rights in very spe cific ways through the inser tion of 
“word traps.”110 Through the drafting pro cess, CSD activ-
ists took care to con struct a legal text that res o nated with 
the many “mor al ized nar ra tives” of Adivasi dis pos ses sion 
that cir cu lated in India’s pub lic sphere—in large part as 
a result of years of mobi li za tion around for est rights by 
sub al tern move ments. In doing so, they inserted words 
and phrases that made it pos si ble to inter pret the law not 
according to strict legal pro vi sions but instead “as the 
redemp tion or cul mi na tion of mor al ized his to ries.” In 
this sense, the Forest Rights Act was writ ten “in order to 
be interpreted not only in bureau cra cies and courts, but 
by orga nized groups of land less for est dwell ers—and to 
aid in orga niz ing such groups.”111

The more recent fate of the Forest Rights Act and 
other rights-based leg is la tions won through sustained 
pop u lar mobi li za tion from below illus trates how the bal-
ance of power crys tal liz ing among diff er ent social forces 
has shifted dur ing the tran si tion from the inclu sive neo-
lib er al ism of the UPA to Modi’s author i tar ian pop u lism 
and its atten dant forms of Hindutva state craft. When 
sub al tern groups claimed the rights granted to them 

through such laws, lob by ing orga ni za tions and own ers of 
both indus trial and agri cul tural cap i tal saw these claims 
threat en ing enough to with draw sup port from the UPA. 
Instead, dur ing the run-up to the 2014 elec tions, Indian 
cap i tal entered into a coa li tion with Modi’s BJP, whose 
“inves tor-friendly” out look prom ised state inter ven tion 
to over come obsta cles to cap i tal ist accu mu la tion. Tell-
ingly, an early pol icy move by Modi was a fron tal attack 
on the Right to Fair Compensation and Transparency in 
Land Acquisition, Rehabilitation and Resettlement Act, 
2013, which from the point of view of cap i tal made land 
acqui si tions cost lier and slower. The attack relied on 
pres i den tial ordi nances and amend ment bills, and was 
endorsed by the Confederation of Indian Industry and 
the Associated Chambers of Commerce and Industry 
of India.112 The bill was never passed, but the Modi gov-
ern ment has con tin ued to dilute the rights to con sent, 
com pen sa tion, and resettlement enshrined in union law 
by encour ag ing the states to enact their own watered-
down leg is la tion.113 Comparably, pro posed amend ments 
in 2019 to the Indian Forest Act, 1927, sought to trans fer 
con sid er able power back into the hands of for est author-
i ties, at the expense of local Adivasi com mu ni ties and 
other for est dwell ers. A sim i lar fate has befallen the leg-
is la tion on the right to infor ma tion, which has also been 
weak ened under Modi.

If we are to grasp “the deeply dia lec ti cal char ac ter 
of pas sive rev o lu tion,” 114 it is cru cial not to assign sub-
al tern pol i tics to the role of respon dent to the pre da-
tions of cap i tal and elites. This is true across the three 
dis tinct moments in India’s pas sive rev o lu tion: in each 
moment, social move ments have shaped law and law-
mak ing as an inte gral ele ment of heg e monic pro jects 
of state for ma tion, and law and law mak ing have then 
both enabled and constrained the oppo si tional pro jects 
of these move ments. Indeed, each moment in India’s 
pas sive rev o lu tion has pro duced new latent and man i-
fest con tra dic tions that have, in turn, cre ated new and 
unan tic i pated polit i cal spaces for move ments to pur sue 
oppo si tional and even counterhegemonic pro jects. The 
chal lenge that con fronts us cur rently is how to think 
of this dia lec tic in a con junc ture in which the Hindu 
nation is being writ ten into law and, as a result, dem o-
cratic life in the repub lic is in real peril.

Conclusion
“To be sure, in India lib eral democ racy is weak and 
bru tal ized,” Achin Vanaik writes, “but even so it is still 
mean ing ful and real.”115 This sim ple but inci sive point  
pro vi des a use ful point of depar ture for think ing through  
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the chal lenges sketched above. The weak ness of Indian 
democ racy flows, above all , from the many con straints 
on redis tri bu tion and rec og ni tion woven into its struc-
ture. These con straints are a prod uct of a bal ance of 
power between social forces that was forged in and 
through the free dom strug le, and later inscribed in 
India’s con sti tu tion in ways that entrenched the prop-
erty rights of dom i nant groups and sys tem at i cally 
deflected the claims of sub al tern move ments. Across 
the seven-decades-long life of the repub lic, these con-
straints have—along side oth ers related to the per-
sis tence of ascrip tive hier ar chies of caste, tribe, and 
gen der—repeat edly been contested and renegotiated 
through oppo si tional claims mak ing that has actively 
enlisted the law as a cru cial ter rain of strug le. But they 
have never been deci sively sun dered.

Today, how ever, the impact of these long-term 
con straints inter twine with how the Hindu nation al-
ist state craft of the Modi regime erodes even the most 
fun da men tal pil lars of India’s con sti tu tional order. As 
argued, law mak ing is cen tral to this state craft, which is 
cre at ing the Hindu nation as a dis tinc tive form of the 
eth nic state.116 In argu ing this, we are not sugesting that 
the var i ous ele ments of Hindu nation al ist state craft— 
legal and extra le gal coer cion, neo lib eral accu mu la tion 
strat e gies, and reli gious major i tar i an ism—have not 
pre vi ously played a role in the polit i cal life of the repub-
lic. What makes Hindu nation al ist state craft unprec-
e dented, how ever, is that it fuses these ele ments in 
an author i tar ian pop u lism that pro pels the mak ing of 
“a de jure Hindu major i tar ian state.”117 The sig nifi  cant 
inroads of Hindu nation al ist state craft, in turn, have to 
be under stood in terms of how the BJP has become the 
new state-bear ing party in India since 2014. Scholars 
have writ ten of this in terms of the rise of a new dom i-
nant party sys tem underpinned by the abil ity of the BJP 
to attract elec toral sup port from beyond its core con stit-
u ency.118 But one can go fur ther to argue that what we 
are witnessing is not just a new party sys tem but a new 
polit i cal sys tem.119 In this con text it is impor tant to note 
that the BJP is more than a polit i cal party—spe cifi  cally, 
it is the elec toral wing of the Hindu nation al ist move-
ment, which has embed ded itself deeply in Indian soci-
ety for close to a cen tury.120 Under Modi’s rule, the BJP 
has effec tively led the onward march of this move ment 
from civil soci ety into the domain of the state, where it 
has embed ded itself in pub lic insti tu tions. As a result, 
the Rashtriya Swayamsevak Sangh—the orga ni za tional 
cor ner stone of the Hindu nation al ist move ment—now 

exer cises unprec e dented lev els of influ ence over the 
machin ery of gov ern ment.121

This con ver gence between long-term con straints 
on and imme di ate threats to Indian democ racy throws 
up a per il ous con junc ture in which pro gres sive polit i-
cal strug les must be conducted on two fronts. There is 
no doubt that mobi liz ing around the defense of India’s 
democ racy against Hindu nation al ist state craft must be 
a cor ner stone of pro gres sive pol i tics in the cur rent con-
junc ture—this was made abun dantly clear in the mas-
sive pro tests against the CAA-NRC that rocked India 
from Decem ber 2019 to March 2020. However, our 
anal y sis also sug ests that there are chal lenges beyond 
the neces sity of defending for mal democ racy and con-
sti tu tional foun da tions. These chal lenges reside in the 
fact that sub al tern advances within the legal domain 
are fun da men tally unsta ble and revers ible—they do 
not come with a per ma nent guar an tee of gen u ine dem-
o cratic deep en ing that can advance sub stan tial redis tri-
bu tion and rec og ni tion.

A counterhegemonic pro ject to fur ther a pro gres-
sive reform agenda would thus have to orga nize and 
mobi lize along two cru cial vec tors. First, in terms of law, 
the most prom is ing and read ily avail  able starting point 
for a pro gres sive social move ment pro ject is found in 
India’s rights-based leg is la tion. Although this leg is la tion  
was put in place to engi neer a com pro mise equi lib rium 
that would sta bi lize the long-term advance of neoliber-
alization, the inde ter mi nate nature of law means that 
the oppo si tional poten tial of rights-based leg is la tion is 
not exhausted by the inten tions of its draft ers. Rather, 
the ques tion of whether rights-based leg is la tion can 
be made to serve counterhegemonic ends will not be 
set tled by the let ter of the law alone but by the uses to 
which it can be put by sub al tern move ments. In the con-
text of a per il ous con junc ture such as the pres ent one, 
the pur pose of reanimating rights-based leg is la tion 
would be to rekindle some of its ini tial mean ings while 
adding rad i cal new lay ers to under pin a far more expan-
sive con cep tion of cit i zen ship.

Second, the rad i cal inter pre ta tion of legally rec-
og nized rights would have to serve as the cen tral node 
of orga niz ing and mobi liz ing efforts to bring together 
mul ti ple social forces. This effort would have to tra-
verse the entrenched bar ri ers between polit i cal parties 
and social move ments that have seri ously hin dered the 
devel op ment of oppo si tional col lec tive action from 
below in India. Furthermore, the mak ing of new polit i-
cal sub jects to pro pel such a counterhegemonic pro ject 
will have to encom pass and engage with oppo si tional  
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imaginaries and prac tices forged in loca tions of extreme 
subalternity. These loca tions can be social—for exam-
ple, those points in the social order where class rela tions, 
reli gious major i tar i an ism, and ascrip tive hier ar chies  
inter sect to pro duce pro found adver sity—or they can be 
spa tial, located at the mar gins where the script of dem-
o cratic legal ity does not run: in Kash mir, the Northeast, 
and the Adivasi-pop u lated areas of cen tral and east ern 
India. What these loca tions share is that they have fos-
tered some of the most pen e trat ing cri tiques of India’s 
extant social, polit i cal, and eco nomic order—cri tiques 
that have the poten tial to inflect sub al tern appro pri a-
tions of the law with the sub ver sive capac ity needed to 
deci sively shift the bal ance of power that sus tains exist-
ing heg e monic for ma tions.
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