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1 Facts 
The respondent and his co-accused were charged with various offences including murder and attempted 
robbery with aggravating circumstances.  

During the trial in the court a quo, a State witness testified that he and his wife were ambushed in their 
light delivery vehicle by two assailants. During the attack the witness shot one of the assailants twice in the 
head. Both assailants escaped.  

The only dispute at the trial was whether the two  accused were the assailants. The witness could not 
identify his attackers. The respondent was arrested because he had been admitted to hospital for treatment 
of two gunshot wounds to the head on the day of the attack. Both the accused denied involvement in the 
attack. The respondent claimed that he had been robbed and shot in the head. A medical practitioner gave 
evidence for the State that he had removed a bullet from the respondent's face. The other bullet could not be 
removed without complications. 

The bullet that was removed and the firearm used had been sent for ballistic evaluation to determine 
whether the bullet had been fired by the firearm used by the State witness. The report from the ballistics 
expert stated that no determination could be made in this regard. It neither implicated nor excluded the 
respondent as the person whom the State witness had shot. Counsel for the respondent did not object to the 
admissibility of this evidence. It was not disputed during the course of the trial that the ballistics report was 
inconclusive. The State did not lead the evidence of the ballistics expert because it appeared that it would 
have been an exercise in futility, adding nothing to the evidence. The State held the view that there was 
other evidence that implicated the respondent.  

The State tried to explain to the trial judge its decision not to call the ballistics expert to testify. 
Regrettably, the trial judge did not understand the argument. The judge held the view, both during 
argument and in his decision, that the ballistics evidence that could have been led was crucial to the 
determination of the case. He therefore acquitted them on all counts.  

The appellant reserved a question of law for decision before the Supreme Court of Appeal in terms of 
section 319 of the Criminal Procedure Act 51 of 1977. 

2 The State’s argument before the Supreme Court of Appeal 
The State argued that the judge erred in law, given the view of the judge that the ballistic report was crucial 
to the determination of the case. In such an instance the court was obliged to call the forensic expert as a 
witness. The State relied on section 186 of the Criminal Procedure Act which provides as follows: 

“The court may at any stage of criminal proceedings subpoena or cause to be subpoenaed any person as a 
witness at such proceedings, and the court shall so subpoena or cause to be subpoenaed if the evidence of 
such witness appears to the court essential to the just decision of the case” (my emphasis). 

The State requested that the acquittal be set aside and that the respondent be retried on the same 
charges. 

3 Decision 
The Supreme Court of Appeal answered the State’s question in the affirmative. The court noted that there 
can be no appeal by the State if the trial court erred in weighing the facts and drawing inferences, even if 
the error was serious. However, the court found that the trial judge had erred in law. The court held that the 
court a quo was obliged as a matter of law in terms of section 186 to call the ballistics expert as a witness.  

The court referred to certain passages during argument and judgment in the court a quo, holding that the 
passages clearly showed that the trial judge considered the evidence of the ballistics expert to be essential. 
Referring to the comment of the trial judge in refusing to reserve the question of law that he had not 



believed this evidence to be essential, the Supreme Court of Appeal held that the comments were clearly 
inconsistent with the statements made during both argument and his decision. 

Moreover, the Supreme Court of Appeal noted that it was apparent that the trial judge did not understand 
the import of the ballistics report and that he even indicated as much. The trial judge was therefore all the 
more obliged to call the witness in order to understand the evidence.  

The court furthermore noted that the ballistic expert’s evidence would in all probability have been of no 
value. Objectively speaking, section 86 did therefore not apply. However, the court held that the view of 
the trial court had to be taken into consideration in determining whether the witness had to be called. The 
trial court was therefore under the obligation to call the ballistics expert. 

The court then considered the question whether sections 322 and 324 of the Criminal Procedure Act that 
allow a retrial after an acquittal, were in line with the Constitution, 1996. 

The court noted that in terms of section 35(3)(m) of the Constitution an accused person had the right not 
to be tried for an offence in respect of any act or omission for which that person had previously been 
acquitted or convicted. This entrenched the common-law right expressed in the maxim nemo debet bis 
vexari pro una et eadem causa. It is the right against double jeopardy that gives rise to the defences of 
autrefois convict or autrefois acquit. It is an age-old right that is almost universally applied and is based on 
two main values. Firstly, both the accused and the State have an interest that matters reach finality; 
secondly, individuals should be protected against successive prosecutions based on the same conduct. 

However, the court held that sections 322 and 324 were based on the principle that the trial in 
which the accused was acquitted was made defective by such an irregularity that the acquittal was 
not one on the merits. Thus where an acquittal is based on the wrong answer to a legal question, a 
retrial does not in fact amount to double jeopardy. The court therefore held that where a trial court 
has erred on a question of law, the institution of a new trial will not infringe upon section 35(3)(m). A 
retrial on the same charges will not place the respondent in jeopardy again.  He was not in jeopardy 
before the trial court because of that court’s error of law.  

The court also held that there will be a miscarriage of justice should a proper trial not ensue. The 
criminal justice system should not protect the interests of the accused only. There must also be 
fairness to the public, represented by the State, and to the victims of crime and their families. In 
underlining this the court referred to an earlier judgment of the Constitutional Court in S v Jaipal 2005 
1 SACR 215 (CC) to the effect that 

“the right of an accused to a fair trial requires fairness to the accused as well as fairness to the public as 
represented by the State. It has to instil confidence in the criminal justice system with the public, including 
those close to the accused, as well as those distressed by the audacity and horror of crime”.  

Ultimately, the acquittal of the respondent was set aside and it was held that the respondent may be 
charged in respect of the same offences, or the same offences suitably amended if necessary.  

4 Discussion 
It has generally been accepted that the right against double jeopardy that is now entrenched in section 
35(3)(m) of the Constitution is premised on the principles that (a) individuals or entities should be 
protected against repeated prosecutions for the same conduct, (b) and that there must be finality in litigation 
(see also eg R v Manasewitz 1933 AD 165 177; S v Vorster 1961 4 SA 863 (O) 866F; S v Basson 2004 1 
SACR 285 (CC) para 66; Hiemstra Suid-Afrikaanse strafproses (2002) 276). 

Also, it has generally been accepted that the scope of this right is limited (see eg Manasewitz; S v Moody 
1962 1 587 (A); S v Naidoo 1962 4 SA 348 (A); Basson). A plea of autrefois acquit will only be sustained 
if the accused had been in jeopardy in the first trial, or stated otherwise, if the accused could have been 
convicted at the earlier trial. In Manasewitz the Appellate Division held that an accused will have been in 
jeopardy if the court a quo had been competent to try the case, the indictment had been good and such that 
a valid conviction could have been made on it, and if the acquittal had been on the merits.  

It follows that if the accused was acquitted because of a technical error, an error of law or another 
irregularity, the acquittal was not based on the merits since the error or irregularity precluded a valid 
consideration of the merits (see also Moody). In other words, because of the error or irregularity it was 
impossible for the court to consider the merits of the case. 

However, the effect of this limitation is not beyond concern. I am concerned even though some 
commentators have held that this limitation cannot be an abuse of prosecutorial power as it is a proper 
application of State power to ensure that the law is correctly applied (see Steytler Constitutional criminal 
procedure, a commentary on the Constitution of the Republic of South Africa, 1996 (1998) 382ff and Currie 



and De Waal The Bill of Rights handbook (2005) 788. My concern is also exacerbated by the fact that 
neither the English, American nor Canadian law extends the right against double jeopardy to any other 
instance than where an acquittal took place because of a wrong finding on the merits of the case. 

I am concerned about the harsh realities that face a typical accused who is confronted by the criminal 
justice machinery in South Africa today. It is widely accepted that the South African criminal justice 
system has in recent times not operated in line with first world standards. Moreover, the principles of 
comparative law warn that foreign principles may not be suitable to be applied locally due to different 
conditions (see Shabalala v The Attorney-General of the Transvaal 1994 6 BCLR 85 (T) 119 and 
Sanderson v Attorney- General, Eastern Cape 1997 12 BCLR 1675 (CC) para 26). 

Criminal trials in South Africa take many months, and in a substantial number of cases many years, to 
complete. Newspaper reports bear evidence of instances where criminal trials had not commenced for many 
years after the arrest of the accused. With a retrial the accused may well be exposed to a repetition of this 
lengthy process. Moreover, the vast majority of accused cannot afford legal representation for one trial, let 
alone a second one. Experience has furthermore shown that many accused who could initially afford 
representation, eventually relinquish it because the case does reach finality and they run out of funds. It is 
therefore fair to say that many accused will be denied legal representation of choice at the retrial because 
they cannot afford it. Because of the problems with legal aid, it is not safe to rely on that system for 
protection either. To make matters worse, the majority of accused are unsophisticated and have a low level 
of education that severely restricts their ability to look after their own interests. 

A retrial also once again brings with it all the emotional, social, financial and other hardships that 
initially confronted the accused at the trial. Being an accused in a criminal trial is without a doubt severely 
distressing to most people. The accused may be incarcerated again pending the new trial and a South 
African jail is a notoriously dangerous place to be. Incarceration also leads to the loss of employment, the 
break-up of relationships, etcetera.  

My concern, therefore, is that this limitation does not give full value to the interests of an accused 
confronted by the present South African criminal justice system. Technical errors, errors of law or other 
irregularities are not due to fault on the part of the accused and are beyond his control. In the case under 
discussion the accused has to bear the severe consequences due to the error in law made by the presiding 
officer. On top of this the accused may not even be guilty and has in fact been acquitted at the earlier trial, 
albeit not on the merits. I am concerned that the prevailing low competency levels among the police force, 
prosecutors and presiding officers will in future bring undue hardship to accused in this way.  

I am therefore of the opinion that this limitation in the contemporary South African context may well be 
in conflict with section 35(3)(m) as regards an accused’s right to a fair trial. It cannot be justified to expect 
an accused to bear the consequences of the mistakes made by inept court officials. In a system that is up to 
first world standards this risk will be minimal. 

However, section 322(4) of the Criminal Procedure Act does make the situation more workable in a case 
where the question of law is decided in favour of the prosecution. In terms of this section the court does not 
have to order a retrial where it concludes that the interests of justice do not require a retrial. In S v 
Rosenthal 1980 1 SA 65 (A) 83A and Magmoed v Janse van Rensburg 1993 1 SACR 67 (A) 110h–111b 
the court declined to order a retrial under such circumstances. 

Nor is the application of this limitation beyond concern. My concern is that the application of these 
principles has yielded some strange results, as is shown below.  

In Naidoo an interpreter that had not been sworn in, translated the evidence of two witnesses. On appeal 
the court excluded this evidence and considered the remainder of the evidence. The court found that the 
remainder of the evidence was not sufficient and acquitted the accused. When the accused was recharged 
his plea that he had been acquitted was upheld because the court had considered the remainder of the 
evidence. This constituted a consideration of the merits and the accused was therefore acquitted on the 
merits. The court was thus not precluded from considering the merits of the case. 

It was held that where the prosecution closes the State’s case without sufficient or any evidence, for 
example where the State’s witness is absent, and the accused is acquitted, it amounted to an acquittal on the 
merits (see R v Sikupela 1935 CPD 266 and S v Mthetwa 1970 2 SA 310 (N)). In S v Ndou 1971 1 SA 668 
(A) 671 the court approved of these decisions and held that an acquittal after a stopping of the prosecution 
in terms of section 8(1) of the Criminal Procedure Act 56 of 1955 (s 6(b) of the 1977 Act) amounted to an 
acquittal on the merits. Arguably the courts were precluded from making a decision on the merits in these 
cases and the accused had therefore not been in jeopardy at the first trial. 



Furthermore, it has not always been obvious as to what constituted a question of law. In Magmoed, 13 
accused were acquitted following a private prosecution. The private prosecutor wanted to reserve six 
questions under section 319. The trial judge rejected the application, amongst others on the ground that the 
questions did not constitute questions of law. On petition the Appellate Division granted leave to appeal 
and reconsidered four of the six questions. Question 1 was whether the trial judge erred when he refused to 
admit the evidence by some accused at the post mortem enquiry at the criminal trial. Question 2 was 
whether the trial judge had erred in not allowing the evidence of one accused at another criminal trial, in his 
own trial. Question 3 was whether the trial judge was correct in concluding that his factual findings and the 
irrefutable evidence did not prove a common purpose. Question 4 was whether any reasonable court could 
find, based on the trial court’s factual findings and irrefutable evidence, that none of the accused was guilty 
of murder or culpable homicide. The court found that question 1 was partly a factual question which was 
decided correctly. The court found that question 2 was a question of law that had been incorrectly decided 
and that questions 3 and 4 were factual questions. The court noted that whether proven facts brought the 
conduct of an accused within the ambit of a crime was a question of law. However, it was not a question of 
law whether the evidence established one or more of the factual elements of a crime (see also Director of 
Public Prosecutions, Witwatersrand v Paz 2000 1 SACR 467 (W)).  

In S v Basson 2004 1 SACR 285 (CC) the Supreme Court of Appeal and the Constitutional Court did not 
agree on the question as to whether the trial court’s refusal to recuse itself and the refusal to admit the bail 
record amounted to a question of law or of fact. On appeal, the Supreme Court of Appeal held that both 
questions constituted questions of fact. On further appeal, the Constitutional Court held that both questions 
raised questions of law. 

My concluding comment concerns the finding by the Supreme Court of Appeal that the right of an 
accused to a fair trial (provided for in s 35(3) of the Constitution) also required fairness to the public as 
represented by the State as well as to the victims of the crime and their families (see also the recent 
decision of the Constitutional Court in South African Broadcasting Corporation Ltd v National Director of 
Public Prosecutions 2007 2 BCLR 167 (CC) in this regard). This finding may be ideologically tempting 
and supportive of the general policy that there must be a balance between the rights of the different parties 
involved in criminal issues but it is not supported by the wording and reach of section 35. Section 35 is 
worded in very specific terms and protects three different categories of individuals or entities (not entities 
in the case of section 35(2)) confronted by the criminal justice machinery of the State (see also Ferreira v 
Levin NO; Vryenhoek v Powell NO 1996 1 SA 984 (CC) para 171). Section 35(1) bestows certain 
enumerated rights on everyone arrested for allegedly committing an offence. Section 35(2) bestows certain 
enumerated rights on everyone who is detained, including every sentenced prisoner. Sections 35(1) and 
35(2) do not require that someone arrested or detained be treated fairly. Section 35(3) affords an accused 
the right to a fair trial which includes certain specifically enumerated rights. The finding by the Supreme 
Court of Appeal in this regard can therefore not be supported. 
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