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Abstract

Modern peacekeeping is increasingly expansive, and much of it occurs in Africa. The African
Union's attitude to the challenges of regulating this modern peacekeeping is therefore an
important source for the associated legal debates, but one that is often neglected (in part
because the sources are limited and often in draft form). This article seeks to articulate and
then critique the AU's emerging view on the application of international humanitarian law
and international human rights law to peacekeeping activity and the relationship between
the two bodies of law in this context. It argues that the AU's emerging position treats
international humanitarian law as a narrowed lex specialis, only displacing international
human rights law in relation to peacekeepers while they are actively engaged in armed
conflict. Even this position, however, underestimates the extent to which the pervasive
rights-based concerns in AU sources imply a still more pervasive application of international
human rights law to its peacekeeping activities.
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INTRODUCTION

Peacekeeping in Africa today is characterized by three things: its unusual prevalence in
world terms, unusually expansive nature by historic standards, and rather uncertain legal
status. Considering the stakes of peacekeeping (its use of deadly force, familiar abuses and
potential contributions), this last point is especially worrying.

The uncertainty has multiple causes, including the youth of the African Union (AU) and the
nascent state of many of its internal arrangements, the broader unanswered questions
surrounding modern expansive forms of peacekeeping, and the several bodies of law and
institutional arrangements that find potential application to the activities of peacekeepers.
This article explores one aspect of the uncertainty: the relationship between international



human rights law (IHRL) and international humanitarian law (IHL) in this context, from the
under-examined perspective of the emerging position of the AU on the issue. The AU's
approach to peacekeeping (and related topics of security and state-building) is increasingly
expansive. If the Organisation of African Unity was notable for its strong emphasis on non-
intervention, the AU appears to be leaning the other way. * Article 4(h) of the AU
Constitutive Act, as is well known, asserts an AU power to intervene in African countries in
response to “war crimes, genocide and crimes against humanity” even in the absence of a
UN mandate. > There is a proposal to expand this list by adding the text “as well as a serious
threat to legitimate order to restore peace and stability to the Member State of the Union”.
* This remains only a proposal, but it exemplifies the ambitious framework that is emerging
for peace support operations (PSOs). That framework encompasses everything from
stopping genocide to restoring failed states, from preventing conflict, to managing it, to
ending it decisively and rebuilding after it. * It calls on PSO personnel to fulfil all these tasks
in the notoriously complex environment of peacekeeping, where conflict can be sporadic,
peacekeeper involvement in conflict can also be sporadic, and “combatant” and “non-
combatant” can be slippery categories when military tasks often have to be fulfilled
alongside non-military ones and by the same people. Moreover, this AU activity takes place
against the backdrop of similarly expansive attitudes to peacekeeping at the UN level. In
recent years the UN Security Council has mandated the use of active, offensive force by
peacekeepers in Africa, with the interventions in Somalia, Céte d'lvoire, Burundi, the
Democratic Republic of the Congo (DRC) and the Central African Republic all being
important examples. > The Strategic Intervention Brigade, deployed as part of the DRC
mission beginning in 2013, tests the boundaries of traditional ideas of peacekeeping with its
active offensive mandate to “neutralize” armed groups threatening civilians. ® More general
UN statements, such as Capstone, ’ reflect a similarly robust attitude to peacekeeping and
have evidently influenced the African approach, as we will see.

Given the scope of developments and of the use of force in African countries that they
entail, it is important to consider how this activity is to be regulated (even if resource
limitations are likely to constrain its more ambitious manifestations in the foreseeable
future). ® Attention in this area, especially in the African context, is often focused on
interventions in response to the gravest acts (genocide, war crimes, crimes against
humanity) that are the focus of international criminal law and the Responsibility to Protect.
% In the context of these topics, the relationship between IHL and IHRL is probably of
technical interest only: the gravest acts are readily categorized both as gross IHRL violations
and as paradigm examples of violations of customary IHL, so the substantive answer is the
same whatever the formal one. ° However this changes once one moves beyond the most
serious abuses, when IHL starts to permit things that IHRL will not, and when the debates
begin about IHL's status as a lex specialis [a specific law that prevails over general law] and
the precise extent of the application of IHRL in conflict situations. ** The AU's emerging
thinking on these issues is quite limited and tentative, as one might expect in a new area,
and its focus is not always primarily on legal issues. However, it nevertheless repays serious
engagement, especially given the global uncertainty on these questions. As the site of much
the greatest portion of the new peacekeeping activity, the African contribution is important,
and some of the AU documents reflect an intention to rise to meet this challenge. This
article's attempt to articulate and critique the AU's emerging thinking is conducted in the
same spirit.



Although the argument takes account of a wider range of documents, the principal focus
here is on the draft doctrine developed for the African Standby Force's *2 involvement in
PSOs (Doctrine). * The draft is a book-length document and is easily the most extensive
engagement with the challenges of modern peacekeeping in Africa that has been produced
under the auspices of the AU. 1 Although in fact it says little explicitly about IHL, IHRL and
their relationship (and does not generally have a particularly legal focus), somewhat more is
suggested or implied. This article works through a series of possible legal framings of how
the Doctrine appears to understand the relationship between IHRL and IHL in the regulation
of PSOs. Having attempted to articulate its view of the legal position, the article shifts into a
more critical gear and presents refinements to that framing in light of some broader legal
issues and concerns.

INSTITUTIONAL AND LEGAL BACKGROUND ISSUES

Before turning to this close analysis, however, it is important to place the Doctrine in the
broader context of AU developments and of the surrounding legal landscape.

A natural starting point for guidance on the legal regime for AU peacekeeping is the AU
Peace and Security Council (PSC). The PSC has authority to “undertake peace-making and
peace-building missions” and, most pertinently here, bears the related responsibility to “lay
down general guidelines for the conduct of such missions, including the mandate thereof,
and undertake periodic reviews of these guidelines”. > However the PSC has yet to issue
any guidelines in this area. The greatest focus of its attention remains on setting up the
elements of the African Peace and Security Architecture (the PSC itself, the Panel of the
Wise, the Continental Early Warning System, the African Standby Force and the transitional
African Capacity for Immediate Response to Crises) and building relationships between
them, and between African institutions and the UN, African regional organizations and other
entities such as the EU. *® The PSC also has limited capacity. It has commented that “since
2004, when the PSC started operating, [it has] remained very thin in human resources and
has consequently become overloaded”. *’ In addition, in this area the AU generally has had
to “build the ship while already at sea”. The AU Commission has noted the “additional
challenge” that “while the continent is making efforts to put the building blocks of the
African Peace and Security Architecture ... in place”, it has “face[d] the obligation of

undertaking peace support operations at the same time”. '8

For this reason, an enquiry into the AU's thinking on peacekeeping cannot, at this stage,
confine itself to the blackest of black letter sources. The author has therefore surveyed the
documents filed under the relevant headings in the online resource library maintained by
the PSC and taken into account press statements and internal documents such as reports of
meetings and communiqués. *° Furthermore, two of the most interesting sources are both
still in draft form. This rather liberal approach to legal sources, something that should be
kept in mind when reading this article, is not only unavoidable at this stage, but also yields
conclusions of greater significance than may appear at first glance. 2° The AU has placed a
strong emphasis on harmonizing its peace and security infrastructure with UN systems and
expectations. It also depends heavily on external funding and thus seeks to appeal to other
actors, including the EU and the G8. ** As a result, the AU has powerful incentives to comply
with modern expectations about peacekeepers, whether or not those expectations amount



to formal obligations binding upon it. Internal AU documents attempting to meet these
expectations may therefore have a practical significance that far exceeds their status in
formal legal terms.

Another natural place to start the enquiry would be with the external legal regimes that
bind the AU, and here other limitations emerge. The AU is not a state and is not a party to
the Geneva Conventions or key IHRL instruments. It must therefore be acknowledged that
the application of IHL and IHRL to AU peacekeeping missions is not legally straightforward.
In addition, the scope and application of IHL are generally more limited and more contested
in the context of non-international armed conflicts, the setting for most contemporary
African peacekeeping missions. 22

Issues such as these are naturally important, but this article will mostly not attempt to
engage the debates to which they give rise. For one thing, as we will see, the AU's
engagement with the issue to date does not usually descend to these details either: it
chiefly grapples with the potentially simultaneous application of the two bodies of law,
rather than details such as the variegations of IHL in different kinds of conflicts. 3 For
another, while the application of IHL and IHRL to AU peacekeeping might not always be
legally straightforward, it is hardly far fetched either. There are a variety of plausible
grounds for applying IHL and IHRL to AU peacekeeping. First, there is an important body of
customary law. Secondly, recent peacekeeping missions in Africa that use significant force
have occurred under UN Security Council mandates that provide for the application of IHL
and IHRL to those missions (though invariably not exactly how and when they apply or how
the two bodies of law relate to each other). Thus in the African examples where
peacekeeping force is of the level where its regulation under IHL might arise, the question of
whether IHL and IHRL apply is often already answered. Thirdly, while the general UN
position contains many uncertainties, the debate today is not about whether IHL applies to
UN peacekeeping, but rather whether the UN is strictly bound by the rules of IHL or only by
its “principles and spirit”, and how that answer might change depending on the kind of
armed conflict and the nature of the intervention. The same is also often true for
contemporary discussions of the application of IHRL, which tend to focus on working out the
details of its relevance to peacekeeping activity rather than debating whether it has any. **
Fourthly, there are a number of contestable but nevertheless weighty arguments that the
AU is bound by IHL and IHRL, although it falls outside the scope of this article to consider
them in detail. (The issue has received little consideration in relation to the AU but analogies
are readily drawn to arguments made in other contexts.) > Thus one could mount the
argument that the AU should not be able to act contrary to its own founding purposes. For
example, the AU Protocol on the PSC, the key actor in the peacekeeping context, bears the
duty to “promote” “respect for ... international humanitarian law” and to ensure AU
member state compliance with IHL; *° it would seem inconsistent with these duties for the
PSC itself not to comply with IHL in its peacekeeping and other responsibilities. One could
argue that the AU should be taken to have assumed these obligations by virtue of a
unilateral undertaking to be bound by them, although it is not clear that the AU has yet
made such an undertaking in respect of any major category of IHL or IHRL. Currently, the
closest it has come to such unilateral undertakings is, arguably, in relation to the mandates
of its operations with the UN, which are of course also confined to the mission in question.
One could also argue that African countries, which have overwhelmingly bound themselves



to the treaties considered in this article, cannot be held to evade their own legal
responsibilities simply by having the AU carry out peacekeeping activities. ?’ In addition, the
AU itself places significant reliance on member states to train troops they contribute to
peacekeeping missions. %8 Thus, in the AU's view, at least those aspects of IHL or IHRL
obligations that are discharged by training will importantly be borne by African states bound
by those bodies of law. This category of obligation will thus find application to AU
peacekeeping missions even if it were held not to bind the AU itself.

The significance of all these arguments for the present purposes is simply that it is neither
outlandish nor abstract to depart from the premise that IHRL and IHL have significant
relevance to AU peacekeeping missions and to focus on the subsequent investigation into
the AU's emerging views of exactly what that relevance is. It is precisely because there
would be broad general agreement that the AU and its member states stand to incur
international responsibility if they do not comply with IHL and IHRL in peacekeeping
activities that the legal details merit attention.

THE DRAFT GUIDELINES FOR THE PROTECTION OF CIVILIANS

The draft Guidelines for the Protection of Civilians (Guidelines) are much briefer than the
Doctrine considered below, but they merit brief mention here. They are the product of a
special commission whose mandate is apparent from its title: the Commission on the
Development of Guidelines for the Protection of Civilians in African Union Peace Support
Operations. The commission is distinct from but operates in collaboration with a number of
AU organs, including the PSC, the Departments of Political Affairs and Social Affairs, the
Women, Gender and Development Directorate, and the Office of Legal Counsel.

The Guidelines, issued in 2011, are significant above all for the position they assign to rights.
On the one hand, they state that “[r]ights-based protection must be applicable to both
individuals and groups and must be mainstreamed from the outset”. %% That would seem to
support the view that IHRL is of pervasive application, regardless of the situation. On the
other hand, the elaboration offered of this is modest, albeit also open-ended: “[a] rights-
based approach can involve the monitoring and reporting of human rights violations” in the
vicinity of peacekeepers as well as “the development of local capacity to promote and
protect human rights”. *° That does not preclude a greater role for rights, but the Guidelines
appear to think of the protection of civilians, and the associated human rights obligations, as
something that happens alongside a conflict but is somehow separate from the actual
fighting. There is no explicit suggestion that rights bind peacekeepers who use force, as
opposed to being relevant to some of the aspects of the broader mission. The Guidelines do

not even mention IHL or the conduct of hostilities.

The draft is a brief document and so the discussion is necessarily limited, although the
degree to which the document does not consider legal questions is notable. These features
of it will be rather better understood, however, once we examine the second and
considerably more elaborate source.



THE DRAFT AFRICAN STANDBY FORCE PEACE SUPPORT OPERATIONS DOCTRINE

The third meeting of African chiefs of defense staff, held in Addis Ababa on 15 and 16 May
2003, contemplated the development of a doctrine for the African Standby Force. ' A final
draft of the Doctrine (together with a draft training policy) was produced in November 2006,
but neither has yet been formally adopted.

Links to human rights

Since the Doctrine tends to be rather more uncertain about the application of IHRL to
peacekeeping than about IHL (as is also true in the UN context), 32t is useful to begin with
the links the Doctrine does make to human rights. Its most explicit references are made in
connection with the objectives of PSOs. According to the Doctrine, “[a]ll PSOs have at their
root the aspiration to improve the lot of those who are suffering in a crisis zone. More
specifically humanitarian operations are conducted to alleviate human suffering”. * This
concern has natural links to IHRL and the Doctrine makes this explicit even in relation to
PSOs that use significant military force. The Doctrine again follows UN terminology in
referring to this variety of PSO as a “peace enforcement operation”, and it notes that in such
contexts:

“... the link between military and political [ie those set by the mission's civilian mandators]
objectives must be extremely close. It is important to emphasize that the aim of the [peace
enforcement] operation will not be the defeat or destruction of factions of belligerents, but
rather to compel, coerce and persuade the parties to comply with a particular course of
action, ie to desist from abusing the basic right to life and dignity, and to support the peace
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process.” >

The Doctrine links PSO objectives to human rights in three more specific ways. The first
relates to international criminal law. The Doctrine speaks repeatedly of “basic violations of
human rights such as ethnic cleansing”. It is often transparently focused on a Rwanda-type
situation “in which there are wide spread [sic] and ongoing abuses of human rights and the
commission of war crimes, crimes against humanity and genocide”. * As noted, however,
this is also the issue that has the least relevance to the relationship between IHL and IHRL,
and this article comments no more on this aspect of the doctrine.

The second specific IHRL link mentioned by the Doctrine relates to gender issues and to
children, a very significant area for the relationship between IHL and IHRL. However, much
of what is important turns on details of the particular IHRL instruments concerned, with
which the Doctrine does not engage. (The AU Commission has noted the “short term” need
to supplement this aspect of the Doctrine.) *° This analysis of these instruments is a paper in
itself, which the author takes up elsewhere. *” This gap in the Doctrine's legal concerns,
however, is associated with an important defect in its framework, to which this article
returns below.

The main interest here lies in the third kind of reference the Doctrine makes to human
rights. This concerns the broader link between human rights, on the one hand, and the rule
of law and the state of affairs a PSO should try to bring about, on the other. The Doctrine



understands that PSOs, by their nature, “will generally relate to the establishment of a
secure, stable and self-sustaining environment for the local population”. *® It speaks of “rule
of law” missions whose aims include boosting local legal institutions and meeting “rule of
law and human rights standards in the mission area”. A closely related type of
intervention is understood to aim for a rapid handover to civilian authorities. The “end-
state” of what is dubbed a “civilian administration mission” is the “creation of conditions for
local political control and ownership of the civilian administration apparatus, in full respect
of human rights, the rule of law, and good governance principles”. *° These descriptions
closely resemble the statement in Capstone of the end goals of “multi-dimensional” PSOs,
which include to “re-establish the rule of law and strengthen respect for human rights”. **
Nowhere does the Doctrine spell out exactly what is meant by its references to “human
rights”, but phrases like “full respect of human rights” in the context of establishing
“normal” civilian authority suggest that “human rights” is being used as a signifier denoting

a return to ordinary, law-bound, civilian authority.

A stance that human rights are relevant to the objectives of a mission has implications for
how that mission is carried out, but these take some working out. The Doctrine itself
gestures at several of these links but, as will now become evident, it does not itself perform
that working out, especially in legal terms.

Links to the legal regime governing PSOs

The Doctrine gives several reasons to think that PSOs are bound by IHRL. One is purely
instrumental. The Doctrine advises that PSOs should use methods “generally defined in
terms of consent promotion or more traditionally as ‘hearts and minds’ techniques”
because “[a] loss of consent and a non-compliant party may limit the freedom of action of
the PSO components”. 2 A PSO should comply with human rights because not doing so will
make it unpopular and cause problems for itself. This recalls Capstone's concerns that a PSO
“must work continuously to ensure that it does not lose the consent of the main parties”
and that the legitimacy of a mission is based in part on how PSO personnel relate to the
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local population. **

However, in a peace mission, such concerns are naturally more than purely instrumental.
When the Doctrine states that “[t]he actual success of the operation is related to the daily
circumstances of the local populace in the former conflict area”, ** it is not just making a
strategic comment about the value of supportive locals or the problems of weakening host
state consent. It is referring back to the substantive aim of “the establishment of a secure,
stable and self-sustaining environment for the local population”. ** If a mission is
undertaken for the purpose of protecting human lives and other interests, it would be self-
defeating to act with disregard for rights. *° If a mission aims to re-establish law-bound
civilian order, it would be self-defeating for peacekeepers to act with reckless regard for the
law or to encourage by their own actions the perception that guns are the only rules. Thus
the Doctrine notes that “the creation of a self-sustaining peace requires that PSO leaders do
not focus their activities exclusively on the warring factions but work to promote the co-
operation and consent of those already engaged in peaceful activities”. % It also recognizes
that, if a military force aims to hand over to a civilian authority, this implies “a relatively

secure environment and a certain level of consent present in the local environment”. %8



These sorts of arguments have obvious potential to ground links between IHRL and military
operations or, more precisely, to ground links between the aims of a peacekeeping mission
and why IHRL should continuously inform decisions about the use of military force to
achieve those ends. It is readily aligned with the statement in Capstone that all UN PSO
personnel “should act in accordance with human rights law and understand how the
implementation of their tasks intersects with human rights”. * However, it is not clear that
the Doctrine itself understands these points in terms of IHRL, and it is here that its
unresolved legal implications start to become apparent. Thus, for example, in the context of
discussing the importance of local consent for sustainable peace, the Doctrine states that
this consent “is the basis of a philosophical approach to the use of force that limits its
application to that necessary to achieve the desired outcome. This legal principle is

enshrined in the Law of Armed Conflict”. *°

The Doctrine itself, in other words, seems to understand the importance of local consent in
terms of IHL, not IHRL: it is disproportionate force, contrary to IHL, which is said to alienate
the local population. This is presumably correct in its own terms, but is this an appropriate
legal framing of the Doctrine's concerns?

PSOs and the IHL proportionality principle

There are at least two reasons to think that the Doctrine's substantive concerns exceed the
resources of the standard IHL proportionality argument. The first is that even a
proportionate military response can obviously have grievous consequences for the local
population. Mere compliance with IHL rules on targeting therefore seems inadequate to the
idea that a PSO should take special and constant pains not to alienate nearby civilians or
domestic authorities in order to maintain legitimacy and consent. The second is that the IHL
proportionality principle is a constraint based on means, not ends. The Doctrine, plausibly,
seems to understand the goals of PSOs at least partly in terms of human rights. The desired
outcomes are not just ordinary military objectives, but are about establishing peace and
securing civilian interests. This, too, calls into question whether it is entirely satisfactory to
understand the use of force by PSOs purely in terms of the standard IHL proportionality
principle.

The Doctrine's real point appears to be about the use of force that is practically and in
principle inconsistent with the objectives of a peace mission, rather than just the use of
force that is disproportionate to that aim. The concerns of legitimacy and consent
promotion are much better understood in terms of inconsistency. Of course, the “law of
armed conflict” to which the Doctrine refers has resources beyond the proportionality
principle. Duties towards civilians based on Common Article 3 > and other provisions could
provide further legal underpinnings for the Doctrine's concerns. However, the objection
nevertheless ultimately stands: the Doctrine understands PSO personnel to have greater
responsibilities than those of ordinary combatants using force in an armed conflict, and this
is something for which a purely IHL-based legal framing will understandably struggle to
account.

This sort of argument finds resonance in other parts of the Doctrine. As will be seen in more
detail later, it emphasizes the importance of military actors remaining constrained by the



mandates issued to them by the civilian authorities. If the goals of these mandates are at
least partly rights-based, then military decisions are not supposed to be isolated from this,
and thus IHL alone again seems an inadequate framework. The Doctrine also understands
the decision to use force in more constrained terms than would ordinarily be implied by IHL.
There is an imperative to try and avoid force, echoing statements in Capstone that a UN PSO
“should only use force as a last resort, when other methods of persuasion have been
exhausted, and an operation must always exercise restraint when doing so ... In its use of
force, a [UN PSO] should always be mindful of the need for an early de-escalation of

violence and a return to non-violent means of persuasion”. >2

The Doctrine understands the decision to use force in similar terms. It observes that consent
may be lost if a PSO uses excessive force in what is considered an illegal or inappropriate
manner. However, in the same breath it refers to the Rwanda-type scenario: “... [c]redibility,
linked to consent, may also be lost if the PSO does not respond to breaches of the mandate
and international laws and takes no action to prevent or stop major abuses of basic human

rights such as ethnic cleansing”. >

It also recognizes, in ordinary conflict situations, that “as the conflict intensifies, the need to
engage the parties in dialogue will diminish until ultimately the strategic objectives specified
in the mandate and political end-state could be imposed on the parties without

consultation”. >*

A PSO, in other words, is not understood as an entity that may use force proportional to its
military objectives (the standard IHL position) but as an entity that must make constant
calculations about whether the use of force is compatible with its objectives as a PSO. It is
understood as an entity under greater constraints in its use of force than an ordinary
belligerent. It is supposed to try and avoid force, and to try and limit its use of force, to a
greater degree than simply being confined to using no more force than is proportional to
military objectives.

It is easier to see that this sort of calculation is not the ordinary IHL targeting principle than
it is to decide what it is, legally speaking. The Doctrine, however, has a further suggestion to
make here. Although there are passages where the Doctrine seems to understand itself
purely in terms of the ordinary principles of IHL, there are also parts of the text that suggest
a different line through the problem.

A multi-dimensional PSO: Different rules for different actors

One of the Doctrine's more striking passages, to a lawyer, is a claim about PSOs that seems
to blur the terminologies of IHL and IHRL: “[t]he protection of a non-combatant's basic right
to life and dignity is a fundamental element of all PSOs. The prevention of abuses to basic
human rights and the imposition of justice will require a PSO that is appropriately trained

and configured to such tasks”. >’

Mixed though the terminology is, it seems clear what is being suggested. A PSO commander,
and PSO training, must draw the basic IHL distinction between combatants and non-
combatants. In addition to a force's IHL obligations towards the non-combatants, human



rights obligations will also exist. The PSO force will therefore have more obligations towards
non-combatants than merely keeping itself within the rules of IHL. On the other hand, the
text says nothing to suggest that the mission's legal relationship with combatants goes
beyond IHL.

Some more light can be shed on the issue by introducing another prominent feature of the
Doctrine and, for that matter, of the training policy as well. Both speak repeatedly of the
different elements of a peacekeeping mission (once again following the Capstone in this
regard). °® They refer to the division between military and civilian elements, or between
military, police and civilian elements, or a more elaborate typology along these lines. For
example: “[a] crisis response or peace support operation will therefore generally include
political, diplomatic, military, and civilian (including police, rule of law and civilian
administration) and humanitarian efforts to control any conflict and to promote
reconciliation, the re-establishment of effective government and a self-sustaining peace”. >’

This asks us to picture the PSO commander at the head of a “composite response” and
suggests an equally composite way of thinking about the mission's legal regulation. The
simplest version of this argument sees the military part of a mission operating in terms of
IHL and seeking to relate only to combatants, while the other parts of the mission operate in
terms of IHRL as well, and seek to operate only in relation to non-combatants. But that is
too simple, most obviously (for present purposes) because the Doctrine explicitly
contemplates that force will be used to prevent “abuses” of “basic human rights”, and so
the military part of the mission apparently has human rights goals. (It is true that the abuses
to which it refers could often also be understood legally as violations of IHL as well, but the
Doctrine generally speaks of “human rights” in this regard, as noted).

A more promising interpretation asks us to picture a PSO commander operating in terms of
a mandate that includes human rights objectives. The different components of the mission
give the commander different possible tools to deploy to fulfil it. When she makes a
calculation that the aims of the mandate are best achieved by the use of military force, the
commander deploys the military component. That use of force (assuming it is sufficiently
intense) occurs from moment to moment within the framework of IHL, in relation to
combatants and non-combatants alike. However, IHRL is also present, in two respects. The
PSO commander must make constant determinations about the scope and duration of the
deployment of the military component, given the risk that civilians will be harmed or the
mandate's ends otherwise impaired. Furthermore (recall the reference to PSOs being
“appropriately trained”), military personnel are supposed to be trained for a mission
understood in terms of human rights objectives. Sub-level commanders with responsibilities
for keeping the force on-mission are therefore obliged to keep IHRL interests in mind, and
individual peacekeepers are supposed to act within the scope of training that incorporated
IHRL concerns.

Effectively, this interpretation asks us to separate ends from means. The actual use of
military means, the pointing and firing of weapons, is governed by IHL. But training and
institutional command structures seek to ensure that this IHL-governed use of force does
not operate in ways that undermine the mission objectives, and those objectives are
specified, inter alia, in terms of human rights. Commanders must make constant judgments
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about whether the use of force is undermining the mission's ends, and soldiers are trained
with rights in mind.

A narrowed lex specialis?

This framing makes quite good practical sense of the Doctrine's arguments. It coheres with
the idea of civilian actors making decisions to use military tools to achieve carefully
constrained peacekeeping ends, an idea upon which the Doctrine repeatedly insists. It also
coheres with the decision to permit select peacekeeping forces to act like belligerents,
actively entering the fray to achieve specific, offensive objectives, as is the case with the
Strategic Intervention Brigade in the DRC. This understanding of military force is readily
understood as an IHL-governed tool to be deployed by civilians making calculations about
how best to protect rights. But how exactly should we legally understand a situation in
which a peacekeeper is not supposed to think of himself as constrained by IHL and IHRL, but
by IHL plus his training and orders, which incorporate IHRL and its concerns indirectly?

A plausible legal interpretation of this position works in terms of the logic of what a /ex
specialis is. The usual lex specialis argument, in relation to IHL and IHRL, is that IHL is the
body of law designed for armed conflicts and should therefore apply at such times. However
that argument is based on IHL having a better “fit” in that situation by virtue of being more
narrowly designed for its peculiarities. Thus, we might argue that IHL does indeed enjoy a
better fit with the activity of peacekeepers pointing and firing weapons than IHRL does.
However it does not enjoy a better fit with other parts of the peacekeeping context, as
argued in the previous sections. So the lex specialis logic has different, narrower
implications for the application of IHL to peacekeepers using military force in an armed
conflict than it does for ordinary belligerents. IHL does not displace IHRL's application to
training or non-military activities, which are informed by concerns for human rights, but
only its application to moment by moment military decisions about pointing and shooting,
areas in which IHRL, and its sometimes non-derogable provisions, might be seen to enjoy
less fit.

Nuanced lex specialis arguments of this sort are gaining traction among scholarly
commentators. °® This particular argument also at least coheres with the UN's position, in
terms of which peacekeepers are combatants for the purposes of IHL only for as long as
they use force (at least in an international armed conflict, the position in non-international
armed conflicts being less clear). *° It also explains the Doctrine. If one were thinking along
lines like these, then the otherwise rather legally schizophrenic talk of the human rights of
non-combatants quoted earlier would make perfect sense, since the mission's goals include
protecting the IHRL rights of non-combatants by using IHL-governed force against
combatants that threaten them, and so the combatant / non-combatant distinction is the
natural way to direct not only the use of force but also the mission's rights-based
obligations.

TWO OBJECTIONS

This narrowed, compartmentalized lex specialis approach is, the author submits, the best
legal reconstruction of the thinking that appears to lie behind the Doctrine (and, to a lesser
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extent, the briefer training manual). The question for the final part of this article is whether
this is, after all, a feasible legal approach for AU peacekeeping. The attempt at
compartmentalization attracts important objections, and this article offers two different
further framings of the lex specialis argument to respond to them.

Blurred lines and the purposive influence of human rights

The Doctrine is sensibly sceptical about the idea of drawing sharp distinctions between
military and non-military spheres of action, but it underestimates the extent of the
objection this represents to its understanding. As noted earlier, the Guidelines seem to treat
IHRL obligations in peacekeeping contexts as somewhat separate from IHL and the use of
force, but do not elaborate. The Doctrine, by contrast, takes the position that a clear
division of functions will not be possible in several possible scenarios. For example, “the
military may ... be engaged in providing humanitarian assistance”. In longer term missions, it
might be involved in reforming domestic military forces. % In serious cases, it may have to
play a role in assisting police and civilian authorities to re-establish order after a conflict. 61
In each case, the military will be doing things other than combat, and that activity might be
closely related to combat or occur during it. The problem the Doctrine seems to have in
mind here is the familiar one of targeting: once military peacekeepers start using force, it
becomes harder for the opposing belligerents to distinguish between military peacekeepers
engaged in hostilities who may be targeted, on the one hand, and military peacekeepers not
engaged in hostilities and non-military peacekeepers, who enjoy non-combatant status. It
also becomes less likely that opposing belligerents will try to observe the distinctions. The
problem is exacerbated the more military peacekeepers assist with non-military tasks or
operate alongside non-military personnel.

If this were the true extent of the objection, however, one might be understandably inclined
to dismiss it on pragmatic grounds: the lines of peacekeeping missions are not always going
to be neat, and so the legal lines will not always be neat either and one must simply do the
best one can to maintain them. Thus the Doctrine argues that both the overall military
profile and military involvement in non-military matters should be kept to a minimum, and
that military actors should only be involved in activities like policing in significantly unstable
contexts, simply trying to minimize problems that will inevitably arise in peacekeeping
missions.

This argument, however, is hard to square with the pervasive extent to which the Doctrine
itself apparently contemplates that concerns about rights should inform PSO missions. If
human rights are supposed to inform command decisions, and if they are also supposed to
inform training, then presumably military actors all the way down the chain of command
will need to keep these concerns constantly in mind. If so, what is left even of the
supposedly narrowed compartment of point and shoot decisions where IHL is supposed to
govern alone? The Doctrine addresses the difficulties of the separation between military
and non-military peacekeepers, and between military peacekeepers engaged and not
engaged in the use of force. However it simply seems to assume less plausible separations
between military training and military action, and between the concerns of the commander
and the orders that go down the chain of command until they culminate in the actual use of
weapons. Put another way, we do, in principle, want the separation between a mission's
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relations with civilians and its relation to armed belligerents, if we can have it, though we
recognize this will probably be imperfectly achieved in practice. A legal framing that
compartmentalizes civilian relations (where IHRL finds application) and combatant ones
(where only IHL does) therefore holds appeal as an ideal to be adhered to as much as
circumstances permit. However we do not, in principle, desire a separation between
training and the mission's imperatives (both of which are supposed to be pervasively
influenced by human rights concerns), and point and shoot decisions. As a result, whereas
the first sort of division might be an appealing ideal that is just imperfectly realized in
practice, the second is in principle an unappealing ideal, to be discarded before we even get
to pragmatic questions about its implementation.

IHRL as (another) lex specialis

One might finesse the first objection by exploiting the vagaries of the lex specialis doctrine.
3 If IHL, as a lex specialis, is understood to preclude the application of IHRL, then this will
always sit uneasily with the idea that IHRL-related imperatives should be pervasive.
However if IHL, as a lex specialis, is understood to give effect to IHRL in a specialized context,
this fits with the idea that peacekeeping missions are ultimately about protecting rights, and
we have a reason continuously to interpret the specific IHL rules in terms of the general
IHRL purposes. °* Of course, the original purpose of IHL as a body of law was not to give
effect to IHRL-based peacekeeping goals, so the argument here amounts to a
reinterpretation of IHL's status as a lex specialis in light of the purposes of peacekeeping
activity as the Doctrine seems to understand them. It fits with the Doctrine's persistent
concern that military force should not be used in ways that depart from the IHRL-related
imperatives of training and mandates. It is true that it will not always be easy to decide what
IHL-in-light-of-IHRL requires, and that this type of question is often truly the province of the
judge in the slowness of the courtroom rather than a soldier in the rapidity of combat. ®
However this is again a practical objection, to be met with the pragmatic responses the
Doctrine seems inclined to give; it is no longer an objection against the basic form of the
answer.

However, this understanding, like the Doctrine itself, assumes that IHL is the lex specialis,
with IHRL as the less specialized set of norms having some subsidiary effect. It is not at all
clear that this assumption holds up to scrutiny in light of modern IHRL. As the author has
examined in detail elsewhere, rights instruments in both the African regional context and
the general international one increasingly make specific provision for armed conflict
situations, notably in relation to women's and children's rights. °® In this context, the logic of
lex specialis gives us little reason to think that IHL, and not these IHRL provisions, should
generally govern in situations of armed conflict: both norms are at least putatively
comparably specialized. This is especially the case in the peacekeeping context, where
human rights concerns are especially important, while IHL is less obviously specially
designed for the activity.

At first glance, it may not look implausible to separate these rights-based concerns from the
imperatives of conflict. The Doctrine, for example, offers the following gloss on the “human
rights” component of a PSO, off to one side of the fighting: “[f]acilitate the promotion and
protection of human rights, with particular attention to women, children and other
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vulnerable purposes, through: human rights monitoring and reporting, advise [sic] and
education to the parties to the conflict, monitor and advice [sic] new institutions on human

rights issues”. ®’

However, it is doubtful that this separation is feasible in light of either the reality of African
peacekeeping or the nature of the IHRL duties concerned. To take what is probably the
strongest example, IHRL creates special duties in relation to child soldiers, and there is no
separating that obligation from African combat scenarios where child soldiers are sadly a
common presence. One might consider that duty outweighed or lessened in the heat of
combat, but that is not the same as saying that it does not apply during combat. °® Duties
like this are specialized pieces of law that find application nowhere except in conflict
situations. Lex specialis is no basis to preclude their application or confine them to the
status of subsidiary interpretative norms. Even the view on which IHRL constantly informs
the application of IHL to peacekeeping is inadequate to these duties: the only legal framing
that fits is one that includes the application of at least some parts of IHRL to every part of a
PSO.

NEXT STEPS

In summary, both the African Standby Force's draft Doctrine and (to a still greater extent)
the draft Guidelines for the Protection of Civilians suggest that the AU is like the UN in being
fairly vague and cautious about the application of IHRL to its peacekeepers. However, the
Doctrine's own positions, especially when read alongside other international and African
IHRL instruments, imply a far more extensive application of IHRL to peacekeepers than is
captured by standard lex specialis arguments. This is an inescapable result of the admirable
concern for rights, combined with the recent willingness to take forceful action in the name
of this concern, which is an important theme of current African attitudes to conflict and
peacekeeping.

This conclusion means that more work is needed to integrate IHL and IHRL in the African
context. Fragmentation is inevitable and sometimes valuable when new legal frameworks
are emerging. ®° However, too little has been done so far to bring core IHRL instruments
together with the emerging African Peace and Security Architecture, or to cash out the
implications of that architecture. As we have seen, the implications of doing so represent a
strong objection to the legal understanding, based on an uncritical assumption of lex
specialis arguments about IHL, that the current form of the Doctrine seems to hold. Indeed,
if this article's arguments are correct, lex specialis may in fact be of little assistance in
pursuing these answers. As one commentator on the doctrine has observed, “lex specialis
does not provide any criteria to guide the decision whether one area of law is generally
more important than another ... In the end, the question of ... which rules to give primacy to

... is a highly political and value-related issue”. ”°

Deciding how a peacekeeper should confront an army including armed children, or how a
commander should engage a belligerent, civilian-threatening force that also contains many
vulnerable women and girls, is not a matter of applying abstract legal doctrines. In
confronting such questions, it is important to be aware of the degree to which AU
institutions (and African states) have already made value choices that give far more scope to
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IHRL than is currently acknowledged in the AU policy documents on PSOs, as this article has
argued. However, the arguments about the application of bodies of law considered in this
article can take us little further than that. The need for more work to spell out the
implications of IHRL duties for the conduct of PSOs that involve military force is therefore
patent. The AU's efforts, above all in the draft Doctrine, are important, but their
engagement with legal issues remains limited, as does, as a result, their ability to respond to
these problems.
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