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Chapter 1: Introduction 

 

1 Introductory 

The general theme of this mini-dissertation is the capacity of a beneficiary to inherit 

and the general common law principle regarding unworthiness. This principle entails 

that no one should be allowed to benefit from his own wrongful act or derive a benefit 

from conduct which is punishable.1 The principle is a wide concept that acts as an 

umbrella term for all behaviour that can be classified as wrongful. The Roman-Dutch 

authors list numerous grounds on which a beneficiary could be considered unworthy 

to inherit.2 There is a current trend in South African courts, however, to extend the 

abovementioned principle of unworthiness and to declare persons unworthy on basis 

of “public policy” instead of using the existing general common law principle.3 

Although the law should keep up with society’s changing needs,4 it seems 

unnecessary to invent a completely new basis for unworthiness to inherit.  It will be 

argued that all wrongful conduct can be brought home under the existing common 

law principle of unworthiness, and that there isn’t a need for a drastic departure from 

the general principle.  

2 Problem statement 

The main purpose of this study is to discuss existing common law grounds of 

unworthiness5 and to critically analyse the recent trend by courts to extend these 

grounds merely on the basis of “public policy”.6 This will be discussed with reference 

to the general rule in the law of succession that all persons have capacity to inherit,7 

as well as an investigation of the exceptions to this rule.8  The case of Taylor v Pim9 

is an important starting point for this study.10  It is the defining case in our law 

                                                           
1
 Voet Commentarius ad Pandectas 34 9 6 (Gane’s translation 1956). 

2
 See ch 2 fn 32 below. 

3
 Pillay v Nagan 2001 (1) SA 410 (D) 424. 

4
 Sonnekus “Onwaardigheid vir erfopvolging én versekeringsbegunstiging” 2010 TSAR 176 178.  

5
 See ch 2 below. 

6
 See ch 3 below. This also to a certain extent applies when the grounds for unworthiness are extended to 

fields outside the law of succession.  See ch 4 below. 
7
 Although this will include juristic persons, this study will be limited to the capacity to inherit of natural 

persons. 
8
 See ch 2 below. 

9
 (1903) 24 NLR 484. 

10
 See ch 3 below. 



4 
 

regarding extension of the categories of unworthiness to other actions11 by a 

beneficiary.  Although the court interprets the unworthiness principle correctly,12 it is 

argued that the judicial precedent set in Taylor v Pim13 is misinterpreted by courts in 

subsequent cases.14  

3 Underlying legal questions 

The following questions will be addressed: 

1 When is a person unworthy to inherit?15 

2 The bloedige hand maxim 

2 1 Should the bloedige hand maxim be categorised under general 

unworthiness or does it fall under specific unworthiness?16  

2 2 Who is included under the coniunctissimi of a deceased?17 

2 3 Does the bloedige hand maxim include negligent killing?18 

2 4 Is the bloedige hand maxim applicable when the killer lacked capacity 

to act?19  

3 What are the consequences of unworthiness?20 

4 Is there a need to extend common law grounds of unworthiness within the law 

of succession? 

4 1 Is the existing common law rule of unworthiness broad enough to 

include all possible grounds of unworthiness?21 

4 2 Is there space within the South African law system to include an 

argument based on or similar to the Domat’s Gloss as a separate, 

recognised ground for unworthiness?22 

4 3 Should the existing common law grounds of unworthy people be 

developed gradually as public policy changes?23 

                                                           
11

 Actions other than killing. 
12

 Namely that no one can benefit himself or herself by his or her own wrongful act. 
13

 (1903) 24 NLR 484. 
14

 See ch 3 below. 
15

 See ch 2 par 3 below. 
16

 See ch 2 par 3 2 below. 
17

 See ch 2 par 3 2 2 below. 
18

 See ch 2 par 3 2 3 below. 
19

 See ch 2 par 3 2 4 below. 
20

 See ch 2 par 4 below. 
21

 See ch 3. 
22

 See ch 3. 
23

 See ch 3. 
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5 Should the grounds of unworthiness include actions other than killing?24 

6 How does one define “public policy”?25 

7 Is there a need to extend common law grounds of unworthiness to fields 

outside the law of succession? 

7 1 Should an unworthy beneficiary also forfeit matrimonial property 

benefits?26 

7 2 Should an unworthy beneficiary also forfeit insurance benefits and 

policy proceeds?27 

7 3 Should an unworthy beneficiary also forfeit pension fund benefits?28 

7 4 Should an unworthy beneficiary also forfeit claims for maintenance and 

legal costs?29 

8 Can there be a workable balance between gradually extending existing 

common law grounds of unworthiness to keep up with society’s changing 

needs on the one hand, and a drastic departure from the existing grounds on 

the other hand?30 

4 Methodology 

A multi-layered and critical approach is followed. Material and formal aspects of the 

law of testate and intestate succession, common law, academic opinion and to a 

lesser degree some aspects of criminal law are taken into account.  Relevant 

legislation, constitutional values, judicial precedents, textbooks and journal articles 

are analysed.  Where relevant and insightful, the South African position is compared 

to foreign law. The study is limited to instances where disqualification to inherit arises 

from unworthy conduct or behaviour that is punishable, resulting in a person 

benefiting through his own wrongful act.31  

                                                           
24

 See ch 3. 
25

 See ch 3 par 8. 
26

 See ch 4 par 2. 
27

 See ch 4 par 3. 
28

 See ch 4 par 4. 
29

 See ch 4 par 5. 
30

 See ch 5.  
31

 There are also instances where a beneficiary will be disqualified from inheriting for other reasons.  S 2B of 
the Wills Act 7 of 1953 provides that, if a testator dies within three months of his marriage being dissolved by 
divorce or annulment, the will he executed prior to the dissolution of the marriage must be implemented as if 
his former spouse had died before the dissolution of the marriage, unless it is clear from the will that the 
testator did indeed intend to benefit the former spouse despite dissolution of the marriage.  The former 
spouse will therefore not inherit, unless the testator dies more than three months before, and never changed 
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5 Structure  

In chapter 2 the persons who do have capacity to inherit are mentioned briefly, while 

the persons who are unworthy to inherit are investigated in more detail, with 

emphasis on the difference between general and specific unworthiness. The 

consequences of disqualification are pointed out and addressed.  In chapter 3 the 

need for extending the existing common law grounds of unworthiness in the law of 

succession is discussed.  The court in Taylor v Pim32 correctly interprets the general 

common law principle of unworthiness, but it is argued that subsequent court cases 

misinterpret the existing judicial precedent.  In chapter 4 the need for extending the 

existing common law grounds of unworthiness to fields outside the law of succession 

is investigated. The wider application of the general common law ground of 

unworthiness ensures that a wrongdoer can also not take benefits that fall outside of 

the deceased estate. In the concluding chapter, the most important points and 

findings are summarised.  Suggestions for reform are advanced in this chapter, 

followed by concluding remarks.   

  

                                                                                                                                                                                     
his will.  S 4A(1) of the Wills Act provides that any person who attests or signs a will as a witness, or who signs 
a will in the presence and by direction of the testator, or writes out the will or part of it in his own handwriting, 
will be disqualified from receiving any benefit from that will.  The same rule goes for the spouse of such a 
person. 
32

 (1903) 24 NLR 484. 
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Chapter 2: Disqualification from inheriting 

 

1 Introduction 

In South Africa it is a general rule that all persons have the capacity of being either 

testate or intestate heirs, regardless of whether they are born or unborn, natural or 

juristic persons and regardless of their legal capacity.33  To this general rule there 

are a number of statutory and common law exceptions. In this chapter people who 

have capacity to inherit will be mentioned, while the different categories of 

disqualification to inherit will be investigated in more detail.34   

2 Capacity to inherit 

It is a basic rule of inheritance that a beneficiary must be competent to inherit.35  The 

capacity to inherit is the ability to acquire a vested right36 in the inheritance, whether 

or not the beneficiary is able to enjoy the inheritance.37 There are clearly defined 

categories of beneficiaries who have capacity to inherit in the South African law of 

succession.38 The general rule is that a person who is a major, who is of  sound 

mind, is not insolvent and who does not repudiate an inheritance, will not only 

acquire a vested right to an unconditional inheritance, but will also be able to 

exercise unrestricted enjoyment of the inheritance.39 Section 2D(1)(a) of the Wills 

Act40 provides that adopted children will be seen as the children of their adoptive 

parents for purposes of succession. Section 1(2) of the Intestate Succession Act41 

and section 2(D)(1)(b) of the Wills Act  now afford children born out of wedlock the 

same status as children born in a valid marriage when it comes to testate and 

intestate succession.  Section 2D(1)(c) of the Wills Act gives statutory recognition to 

                                                           
33

 Corbett Hofmeyr and Kahn The Law of Succession in South Africa (2001) 117.   
34

 See par 3 below. 
35

 Paleker in Jamneck and Rautenbach (eds) The Law of Succession in South Africa (2012) 99. 
36

 The right to claim a benefit from the executor. 
37

 This distinction between a vested right and the ability to enjoy an inheritance becomes relevant when 
considering the position of, for example, a minor beneficiary, a beneficiary who suffers from a mental 
disability, or a beneficiary whose legal standing is impaired on account of, for example, insolvency. 
38

 Although juristic persons can also inherit in terms of testate succession, this study will be limited to natural 
persons. 
39

 Paleker in Jamneck et al (eds) 100. 
40

 7 of 1953 (hereinafter referred to as the “Wills Act”). 
41

 81 of 1987 (hereinafter referred to as the “Intestate Succession Act”). 
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the nasciturus fiction,42 providing for a benefit allocated to the children of a person to 

vest in a child already conceived at the time of the benefit and who is later born alive.  

A person of unsound mind has capacity to inherit; however, this capacity is limited, 

as he will need a court-appointed curator bonis to administer the benefit on his 

behalf.43 An insolvent person retains the capacity to inherit, but any property which 

he receives will fall into the insolvent estate and must be administered by a trustee 

for the benefit of the creditors.44 

3 The unworthy person 

Barns and Thompson45 highlight the main circumstances that exist where a person 

may be disqualified from taking benefits from a deceased estate according to the 

South African common law. In the first place, and also the starting point of this study, 

the general principle that no-one may benefit from his own wrongful act. In the 

second place is the Roman-Dutch principle that states that any person who 

unlawfully kills46 another will not be entitled to inherit from his victim.47 This exclusion 

is based on two principles:  The general principle that no-one may be enriched by his 

own wrongful conduct or benefits from any conduct that is punishable by law and the 

existing principle in the law of succession that the bloedige hand cannot inherit.  

Thirdly, the principle which states that a person whose conduct offends the notions 

of public policy may be deemed unworthy to take an inheritance or any other benefit 

from the deceased’s estate.48 

                                                           
42

 An unborn child’s interests are protected and their rights kept in abeyance until the moment that they are 
born alive. Ex parte Administrators Estate Asmall 1954 (1) PH G4 (N); Ex parte Boedel Steenkamp 1962 (3) SA 
954 (O). 
43

 S 43 of the Administration of Estates Act 66 of 1965.  See par 4 for a discussion on the capacity to act of a 
mentally ill person. 
44

  S 20 of the Insolvency Act 24 of 1936. 
45

 “Reconsidering the indignus principle in the South African law of succession “ in De Waal and Paleker South 
African Law of Succession and Trusts:  The past meeting the present and thoughts for the future (2014) 123. 
46

 This includes murder as well as culpable homicide.  
47

 Voet Commentarius ad Pandectas 34 9 6 (Gane’s translation 1956); Van Leeuwen Censura Forensis 3 4 42 
(Schreiner’s translation 1883). This exclusion is based on two principles:  The general principle that no-one may 
benefit from his own wrongful act (See Van Leeuwen Het Roomsch Hollandsch Recht 3 3 9 (Kotzé’s translation 
1881); Taylor v Pim (1903) 24 NLR 484; Ex parte Steenkamp and Steenkamp 1952 (1) SA 744 (T) 752D-E read 
with 752G-H. Parity Insurance Co Limited v Marescia 1965 (3) SA 430 (A) 435A-B) and the existing principle in 
the law of succession that the bloedige hand cannot inherit (See Grotius Inleiding 2 28 42 (Maasdorp 
translation 1903). 
48

 See discussion of Domat in ch 3 par [1] below.  



9 
 

This study only investigates disqualification due to wrongful conduct and is limited to 

those grounds of unworthiness that is still in force today.49 It is noticeable that, 

although the Roman Dutch writers attempt to list specific grounds of unworthiness to 

inherit, they tend to render unworthy any person who did not deserve, for whatever 

reason, to inherit from the deceased. 50 

South African customary law of succession has its own grounds of unworthiness to 

inherit, some of which are also not applicable anymore in modern customary law.51 

                                                           
49

 Although it is true that most of these grounds are absolute today, there are still some of the grounds that 
are still in force. As discussed in the case of Taylor v Pim (1903) 24 NLR 484, where the court relied on some of 
these grounds, namely that an adulterer cannot appoint an adulterous heir or legatee, and also that heirs who 
neglected the beneficiary through fault or negligence in such a way that he died in consequence will also be 
unworthy to inherit from such a deceased person. (See Voet 5 28 6 and Digest 34 9 3; discussion in Taylor v 
Pim (1903) NLR 484 491-492 and Ex Parte Steenkamp and Steenkamp 1952 (1) SA 744 (T) 749F-H. 
50

 There are several Roman Dutch grounds of unworthiness that are absolute today.  A testator’s slave was not 
allowed to inherit from him unless he was freed in the will. (See Voci Diritto ereditario romano (1967) 401). A 
person who was not a Roman citizen was seen as unworthy and a spouse of a particularly rich Roman citizen 
was also not allowed to inherit from the rich spouse. (See Voci  401).  Lack of respect displayed by a beneficiary 
towards the deceased was also a ground of unworthiness. (See Nardi I casi di indegnità nel diritto successoria 
romano (1973) 123).  This happened for example if a person disposed of inheritance he expected to inherit 
from a relative during the lifetime of the relative without his knowledge.  Lack of respect would also have been 
present if a legatee started legal proceedings concerning the testator’s status.  A provincial official would be 
unworthy to inherit if he marries a woman outside of his province and a tutor would be unworthy if he marries 
his ward. (See Von Keller Institutionen: Grundriss und Ausfiihrugen (1861) 406).  A person who committed 
adultery with a woman whom he subsequently marries and instituted as his heir or vica versa would have 
been unworthy. (See Von Keller 406).  A woman who lived with a soldier as his mistress and who inherits his 
property under a military will would have been unworthy to receive such an inheritance. (See Von Keller 407).  
Any party to an illegal marriage would be unworthy to inherit from his spouse and the same will go for a 
couple involved in an immoral sexual relationship. (See Windscheid and Kipp Lehrbuch des Pandektenrechts 
(1906) 727).  An heir would be unworthy to inherit if he failed to look after a testator who is mentally ill or if he 
failed to ransom him from captivity. (See Windscheid and Kipp  724).  Where a beneficiary failed, in spite of 
judicial admonition, to carry out the terms imposed upon him by the testator for example to honour legacies 
laid down in a will within a year; he will be unworthy to inherit from the testator. (See Windscheid and Kipp 
726).  A person whom the testator has appointed as guardian for his son and who excuses himself from taking 
over the guardianship would be unworthy.  Such a person will forfeit the benefit to the son whose interests he 
had ignored. (See Voet Commentarius ad Pandectas (1829) 34 9 6).  A mother failing to appoint a guardian for 
her children below the age of puberty would be unworthy to inherit from those children. (See Voet 34 9 6).  
When deadly enmities arose between a testator and a legatee, the legatee was unworthy to inherit from the 
testator. (See Voet 34 9 6).  When a widow remarried within the year of mourning, she was regarded 
unworthy of all inheritances and legacies left to her in a will. (See Voet (1829) 24 9 6). Those who had been left 
something as reward for arranging  the funeral of the deceased was also regarded unworthy to inherit from 
that deceased. (See Mackeldery Lehrbuch des heutigen Römishcen Rechts (1933) 582).   
51

 The principle of primogeniture disqualifies almost all other beneficiaries (male and female) apart from the 
eldest son (or his eldest male descendant) from inheritance.  This rule was declared unconstitutional in Bhe v 
Magistrate, Khayelisha 2005 (1) BCLR (CC).  The position of children born out of wedlock is quite interesting.  In 
general, a son born out of wedlock may never inherit from his mother; but he may ultimately inherit from his 
father if there is no child born inside of wedlock to inherit.  This is an over-simplification of the rules, but since 
neither the Intestate Succession Act 81 of 1987 nor the Wills Act 7 of 1953 distinguish between children born 
in and out of wedlock anymore, any discrimination between children on these grounds would be regarded as 
unfair discrimination and would therefore be disallowed if detected. (See Paleker in Jameck et al 114).  A 
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3 1 General unworthiness 

General unworthiness is based on the rule that no person may be enriched by his 

own unlawful conduct, or benefit from conduct that is punishable.52 This is a wide 

concept and includes circumstances where there was not necessarily murder, but 

any type of reprehensible behaviour against the deceased by the beneficiary.53  The 

beneficiary is then not allowed to inherit, or to receive any financial benefit that is 

associated or a consequence of the crime or offence that he committed.54   

3 2 Specific unworthiness 

3 2 1 Introduction 

Specific unworthiness deals with; inter alia, situations where the deceased is killed 

by the beneficiary. According to common law, a wrongdoer is unworthy to benefit 

either testate or intestate from his victim within the context of specific unworthiness.55  

Specific unworthiness includes crimes such as murder; conspiracy to murder; 

complicity to murder; assault with the intention to cause grievous bodily harm that 

leads to murder and culpable homicide.56   

3 2 2 Intentional killing 

The rule precluding a killer from inheriting finds application in the Roman-Dutch law 

maxim, de bloedige hand neemt geen erf.  A person who causes the death of 

another is therefore not entitled to inherit as the heir or legatee of the person he 

killed.57  A person who kills a coniunctissimus58 of a testator is also unworthy to 

inherit from that testator.  In Ex parte Steenkamp and Steenkamp59 Steyn J had to 

decide whether a murderer has capacity to inherit from the heir of the murdered 

person, or whether the term coniunctissimi can be extended when applying the 

bloedige hand maxim. In terms of common law, coniunctissimi include spouses, 

                                                                                                                                                                                     
family head my during his lifetime, under certain circumstances, and according to the prescribed formalities, 
disinherit his son and exclude him from succession.  If, for example, the son is guilty of serious misconduct 
making him unworthy to succeed his father as family head, he may be disinherited. (See Paleker in Jamneck et 
al 114).   
52

 Schoeman-Malan “Privaatregtelike perspektief op onwaardigheid om te erf – die uitwerking van 
gesinsmoorde” 2013 LitNet Akademies 113 114. 
53

 Taylor v Pim (1903) 24 NLR 484 491. 
54

 Taylor v Pim 484 491; Pillay v Nagan (2001) 1 SA 410 (D) 424.  
55

 Schoeman-Malan 2013 LitNet Akademies 113 117. 
56

 See ch 3 below. 
57

 Grotius 2 28 42. 
58

 A close family member of the deceased, namely a child, spouse or parent. See Ex parte Steenkamp and 
Steenkamp 1952 (1) SA 744 (T) 748A. 
59

 1952 (1) SA 744. 
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parents and children of the deceased.60  It is not, however, clear what the situation 

should be when a beneficiary kills the deceased’s grandparents or grandchildren. In 

the Steenkamp-case the testators made a joint will dated 28 January 1938 and 

bequeathed their farm and certain movables to the children, born and unborn, of 

their daughter (second petitioner) and her husband (first petitioner). At the time of the 

execution of the will, the two petitioners only had one child, born on 17 February 

1935; a second child was later born on 1 July 1939.  On 3 December 1941, the first 

petitioner murdered both the testators and was convicted and sentenced to life 

imprisonment.  After the death of the testators, on 25 April 1941, a third child was 

born.  This child died on 8 October 1942 and medical evidence showed that the 

second petitioner was unable to have any more children.  An application was brought 

to order that the three children of the petitioners be declared the only heirs of the 

deceased testators, and that, subsequent to the rules of intestate succession, the 

petitioners being the sole heirs of the deceased child.61 The curator appearing on 

behalf of the deceased child argued that the term coniunctissimi should be extended 

to include grandparents and grandchildren, and since Steenkamp had murdered the 

grandparents of the beneficiary (the deceased child), he should be unworthy to 

inherit. The curator argued that, even though common law referred to specific 

categories of people when making reference to the coniunctissimus of the deceased, 

the list was not closed and could be extended to accommodate the legal convictions 

of society.62 Steyn J held that the testators, who are the deceased child’s 

grandparents, do not fall within the category of coniunctissimi and that the father is 

therefore not unworthy to inherit from the child.63 Steyn J further held that, even if the 

father is not precluded under the bloedige hand maxim, he will also not be precluded 

from succeeding to the deceased child’s estate by the rule that nobody may enrich 

himself by his own wrongful conduct or derive any benefit from conduct that is 

punishable, because the child’s estate does not devolve upon him through his own 

wrongful conduct, but through the child’s death.64 Consequently, Steyn J states that 

perhaps it is possible to include grandparents and grandchildren as coniunctissimi of 

the deceased where the grandchildren were raised by the grandparents, but he is 

                                                           
60

 Paleker in Jamneck et al (eds) 105. 
61

 Ex parte Steenkamp and Steenkamp 744H. 
62

 Ex parte Steenkamp and Steenkamp 744H. 
63

 Ex parte Steenkamp and Steenkamp 745A. 
64

 Ex parte Steenkamp and Steenkamp 745B. 
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reluctant to decisively rule on this question.65  According to the Dutch law, only the 

intentional killing of the deceased will lead to the unworthiness of a beneficiary, but 

not the killing of the coniunctissimus of the deceased.66 Du Toit67 argues that the 

South African common law position regarding the intentional killing of the 

coniunctissimus of a deceased is to be preferred.68 

The Australian law has a rule similar to the one discussed in the Steenkamp-case. 

The exclusionary principle can be applied where a person, who is entitled to an 

interest in property in remainder, whether the interest is under a will or a settlement, 

causes a premature vesting in possession of that interest by killing the holder of the 

prior interest.69  

Van Leeuwen70 clearly states that both the killer and persons who help with the 

killing, or who gives counsel or assistance for the purpose, are disqualified from 

inheriting.71  The South African position is in line with section 1(2) of the United 

Kingdom’s Forfeiture Act 1982.  In terms of this section, a person who kills another 

will include persons who unlawfully aids, abet, counsel or procure the death of 

another. 

Sometimes both specific and general unworthiness are mistakenly categorised under 

the bloedige hand maxim.72  De Waal and Zimmermann73 indicate that the maxim is 

only one of the various grounds of unworthiness, and that it must only be seen as a 

“flowery expression that captured the imagination of the reader”.74  The idea was 

                                                           
65

 Ex parte Steenkamp and Steenkamp 751H. 
66

 Article 4 3 1 of the Burgerlike Wetboek (hereinafter referred to as ‘BW’).  
67

 “Erfregtelike onwaardigheid:  Enige lesse te leer vir die Suid-Afrikaanse reg uit die Nederlandse reg?” 2012 
Stellenbosch Regstydskrif  137 142. 
68

 Regardless of this void in the Dutch law, the courts do sometimes use the principle of reasonableness and 
fairness to exclude a beneficiary who killed a person closely related to the deceased.  An example of this is the 
court in Amsterdam (Hof Amsterdam 15 Augustus 2002, Nederlandse Jurisprudentie 2003 53) that held that 
the principle of reasonableness and fairness dictated that a son who killed both of his parents is indeed 
unworthy to inherit from his grandparents.  This illustrates that reasonableness and fairness is sometimes used 
by Dutch courts to temper the rigid prescriptions of the BW. 
69

 Cleaver v Mutual Reserve Fund Life Association (1892) 1 QB 147 157. 
70

 3 3 9. 
71

 Casey v The Master 1992 (4) SA 505 (N) 507E. 
72

 De Waal and Zimmermann “The meaning and application of the bloedige hand rule in the Roman-Dutch and 
modern South African law of succession” in Mostert and De Waal (eds) Essays in Honour of CG van der Merwe 
(2011) 169 174.  
73

 Mostert et al Waal (eds) Essays in Honour of CG van der Merwe (2011) 169 174.  
74

 De Waal and Zimmermann in Mostert et al (eds) Essays in Honour of CG van der Merwe (2011) 169 174.  
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never to restrict the application of the rule to cases of killing involving bloodshed.75  It 

seems as though the best way of categorising would be to list specific unworthiness 

under the bloedige hand maxim, since it involves cases of murder as well as 

culpable homicide.76  Therefore it can be said that the working of the bloedige hand 

maxim is absolute, which means that it does not matter if killing was in the form of 

murder or culpable homicide.77  It is important to note that a general unworthiness to 

inherit is not attached to a murderer.  The unworthiness is only attached to the 

murderer’s capacity to inherit from the victim, or if he killed the coniunctissimus of the 

deceased. 

In Ex parte Wessels and Lubbe78, Lubbe murdered his wife, children, mother and 

mother-in-law and then committed suicide. He and his wife left no surviving children 

or parents.  Their only surviving relatives were sisters and brothers.  They were 

married in community of property and left a mutual will under which, at the death of 

the first-dying, benefits were bequeathed to their children and the surviving spouse 

was appointed heir to the estate of the first-dying.  The interesting question here is 

the devolution of the children’s estates.  The children died intestate, and the law of 

intestate succession indicates that a child’s intestate estate will go to the parents in 

equal shares.  The dispute was whether the whole of the children’s estates will go to 

their mother’s side, or will half also go to the unworthy father’s side.79  De Villiers J 

concludes that it is submitted that the legislature in enacting the Political Ordinance 

of 1580 does not intend that where one of the parents is dead and the other 

unworthy there should be a splitting-up of the estates, so as to entitle relatives of the 

unworthy person to the estate.80  He also says to view an unworthy person as having 

died the moment he became unworthy should be rejected, as the legislature 

contemplates actual physical death only.81  He concludes that there must be an 

order that the assets of the joint estate of both the deceased and his wife must be 

divided as follows: half of the estate to the brother and sister of the deceased mother 
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 De Waal and Zimmermann in Mostert et al (eds) Essays in Honour of CG van der Merwe (2011) 169 174. 
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in equal shares and half to the brother and sisters of the unworthy deceased father in 

equal shares.82 

In Marais v Botha83, the wife was convicted of her husband’s murder.  She brought 

an application in terms of section 2(3) of the Wills Act 7 of1953 to condone the joint 

will in order to be appointed as an executor and receive a benefit according to the 

will.84 Meer J correctly notes the following:   

“I note also that a finding for the applicant would indeed be contrary to the recognised 

Roman-Dutch law maxim of de bloedige hand neemt geen erf.  A finding in her favour could 

possibly lead to her being appointed executor of the joint will, and thereby in her capacity as 

such, receiving a benefit under the will.”
85

 (Emphasis supplied) 

In Gafin v Kavin86 Esselen J held that, even if the beneficiary only conspires with 

others to compass the testator’s death, he as an unworthy person cannot inherit 

either testate or intestate, in accordance with the bloedige hand maxim. In Caldwell v 

Erasmus,87 Blackwell J states that it would be preferable to come to the same 

conclusion on the principle followed in the English law, namely that it is against 

public policy88  that a person who is guilty of criminally killing another should take any 

benefit from that person’s estate or under that person’s will.89 In the case of Re 

Crippen’s Estate90 the Probate Court granted administration to the estate of an 

intestate wife to one of her next of kin, thereby passing over the husband, Dr 

Crippen, who had been found guilty of her murder and sentenced to death.  The 

President of the Probate Division states that: 
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 (2008) ZAWCHC 111 par [11]. 
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a person unworthy to inherit. 
89

 Estate of Julian Bernard Hall, Deceased Hall v Knight and Baxter 1914 P D. 
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“It is clear that the law is, that no person can obtain, or enforce, any rights resulting to him 

from his own crime; neither can his representative, claiming under him, obtain or enforce any 

such rights. The human mind revolts at the very idea that any other doctrine could be possible 

in our system of jurisprudence”.91 (Emphasis supplied) 

According to the Australian law, it is said that: 

“If a death occur and a person is criminally responsible for that death, and the death is a material fact 

in vesting in possession of an interest in favour of such person, that interest is forfeited.”
92

 

This is the situation in cases of murder93 as well as manslaughter.94 The motive of 

the killer is immaterial.95  It does not matter whether the reason was for the purpose 

of benefiting from the deceased estate or not.96 According to the Islamic law, a 

relative disqualified by reason of some wrongdoing recognised by law, such as 

murder, cannot exclude97 another heir.98 For example: If a deceased leaves a 

husband, father and a son, and the son murdered the deceased, his mother, and is 

subsequently excluded.  Had the son inherited, the husband would have taken one-

quarter.  The son’s exclusion does not operate to reduce the husband’s share.  In 

the result, the husband takes one-half and the residue of one-half devolves upon the 

father.   
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(1969) NZLR 574; Re Dreger (1976) 69 DLR 47. 
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97

 In the Islamic law, there are two classes of exclusion: partial and absolute.  Partial exclusion refers to an 
exclusion from a larger share and an admission to a smaller one.  There are five Quranic heirs who are subject 
to partial exclusion husband, wife, mother, son’s daughter and consanguine sister.  (See Omar The Islamic Law 
of Succession and its application in South Africa (1988) 89. 
98

 Omar 89 90. 



16 
 

3 2 3 Extension of the bloedige hand maxim to cases of negligent killing. 

Culpable homicide is defined as the unlawful and negligent killing of another human 

being.99   Wood-Bodley100 questions whether forfeiture will result from all cases of 

killing, including unlawful killings that constitute neither murder nor culpable 

homicide. Van der Walt and Sonnekus101 argue that forfeiture should not result from 

a death caused by ordinary negligence, but should result only if there is an element 

of morally unacceptable conduct involved.  They argue that this is in line with the 

Roman- Dutch approach to negligence in which a subjective test for negligence is 

employed so that forfeiture only results in cases of morally unacceptable conduct.102 

In 1991, the South African Law Commission103 (now the Law Reform Commission), 

recommended the introduction of a section into the Wills Act 7 of 1953 dealing with 

the incapacity to inherit.  The report on reform suggests that disqualification in cases 

of negligent killing should only take place where there is assault involved.104 De Waal 

and Zimmermann105 point out that this will clearly exclude cases of culpable 

homicide, for example causing a fatal accident due to the negligent driving of a motor 

vehicle.106 They say that the courts have been able to take into account the degree 

of negligence involved.  However, the proposed section was not included in 

legislation.  The common law position regarding the bloedige hand maxim remains in 

force.107 De Waal and Zimmermann108 state that it is safe to say that, in Roman-

Dutch law, the rule does not apply only in the case of intentional killing, but also 

apply when the deceased’s death had been brought about through negligence.109  
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De Waal and Zimmermann note that this gives a fairly wide field of application on the 

rule and that it also raises a further question, namely whether every negligent killing 

will disqualify a person from inheriting or whether only negligence of a serious nature 

will result in unworthiness.110  According to the Roman-Dutch law, a subjective test 

should be applied for negligence so that forfeiture only results in cases of morally 

reprehensible conduct.111   Huber112 expresses the view that only gross negligence is 

sufficient to declare a beneficiary unworthy to inherit.   

 

De Waal and Zimmermann113 question whether every negligent killing disqualifies a 

person from inheriting or whether the courts have discretion in this regard. The 

principle that negligent killing results in forfeiture in modern South African law is 

acknowledged by McLaren J in Casey v The Master,114 the only South African case 

in which this question is pertinently raised. The deceased and her husband were 

married in community of property and in 1985 they executed a joint will in terms of 

which the surviving spouse was appointed heir of the first-dying. One evening in 

February 1989 the husband cleaned his loaded pistol in the spouse’s bedroom.  He 

was intoxicated at the time, and while handling the gun, the hammer slipped from the 

grasp of his thumb and the pistol discharged one round. At the time, his wife was 

lying on the bed.  She got struck and killed. It was common cause that even though 

he was intoxicated at the time, his level of intoxication was such that he was still able 

to understand the nature and consequences of his actions.115 He was found guilty of 

culpable homicide. He was sentenced to three years imprisonment, which was 

wholly suspended. McClaren J had to decide whether the husband could inherit the 

half-share of the estate bequeathed to him in the joint will. As a point of departure, 

McLaren J states that there is no South African judicial precedent directly dealing 

with the question of whether a person who negligently caused the death of another 

can benefit from the latter. The beneficiary approached the high court to relax the 

bloedige hand maxim so that it will not be applicable in cases of negligent killing.  

McLaren J rejects this argument and the disqualification remained.  In delivering 
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judgment, he refers to several cases116 in which courts made indirect references to 

death caused by negligence as a ground for unworthiness to inherit. On the bases of 

a study of academic contributions and obiter dicta in a number of cases,117 McLaren 

J reaches two key conclusions.  The first is a confirmation that the Roman-Dutch 

authors do indeed support the application of the bloedige hand maxim in cases of 

negligent killing. The second is that the Roman-Dutch rule that no-one should be 

allowed to benefit from his own wrongful conduct has not become obsolete in 

modern South African law.  McLaren J is convinced that both principle and public 

policy dictate the rule should still be applied in modern law.118 McLaren J does not 

explain the exact scope of the disqualification in cases of negligent killing.  He simply 

suggests that disqualification in all cases of negligence would not be desirable. In 

this regard McLaren J seems to accept the distinction between instances such as 

motor vehicle accidents in which the negligence is normally of a so-called technical 

nature and situations in which an element of moral blameworthiness is present.119 

Disqualification will, accordingly, only be appropriate in the latter instance.  In the 

case at hand, however, McLaren J held that it is unnecessary to decide the issue.  

He indicates that whether there was indeed a need for relaxation of the rule in 

certain cases is a matter to be addressed by the legislature.  The husband’s conduct 

in the current case is clearly not only a case of technical negligence, and he was 

disqualified to inherit from his wife. McClaren J agrees with the views expressed by 

Van der Walt and Sonnekus120 that the bloedige hand maxim should be relaxed in 

certain cases.  These academic writers argue that cases of technical negligence121 

should not fall under the application of the bloedige hand maxim. The mutual 

example recognised by the writers where the rule should be relaxed is in motor 

vehicle accidents.122  McClaren J agrees that the bloedige hand maxim is harsh and 

out of touch with the spirit of modern times, and that the relaxation of the maxim in 

circumstances recognised by these academic writers or in cases where public policy 
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favours the modification of the maxim should be permitted. McLaren J is not 

prepared to accept the modification to the test for exclusion suggested by Van der 

Walt and Sonnekus,123 and indicates that in his view forfeiture follows even from a 

death caused by negligent driving in the circumstances described by the authors.124 

 

In reaching a decision, McClarin J refers to the English case of In the Estate of Hall, 

Hall v Knight and Baxter,125 where the court of Appeal confirms the judgment of Sir 

Samuel Thomas Evens in the court a quo.  In this case, a woman, one of the 

possible beneficiaries, was found guilty of manslaughter of the testator, and the court 

had to decide if she was worthy to inherit in terms of the will. The court held that the 

issue must be decided according to public policy126 and that public policy does not 

differentiate between a beneficiary that was found guilty of murder and one that was 

found guilty of manslaughter.  The court concludes that consequently, a beneficiary 

who was found guilty of manslaughter is also unworthy to inherit. At 6 Cozens-Hardy 

MR observes:  

“It is said that that was a case of murder and not manslaughter. I entirely fail to appreciate 

that distinction. It was a case of felony and I see no reason to draw a distinction between 

murder and manslaughter in a case like this.”127  

Van der Walt and Sonnekus128 note that none of the judges take into account the 

arguments of the advocates for the appellants, who say that the unworthiness 

principle should not be applied to all cases of negligent killing.  The person who 

negligently causes a motor vehicle accident must not be found unworthy if such a 

finding will be against the public policy. The cases of Re Callaway, Callaway v 

Treasury Solicitor129 and Re Giles, Giles v Giles130 rule that there should not be a 

distinction between a murderer and a person who causes the death of another 

negligently.  Both of these classes of people should be unworthy to inherit.    
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Van Der Walt and Sonnekus131 say that it is often insightful to compare a new norm 

in the South African law to the current situation in Dutch law, since the two legal 

systems have the same origin.132 In the Dutch law, the unworthiness principle is not 

applied to a person who negligently causes the death of someone else.133 It is clear 

that the Dutch law does not follow the same approach to negligent killing as the 

South African law.  Van der Walt and Sonnekus134 observe that it seems as though 

the emphasis in Dutch law is no longer on the moral blameworthiness of a person’s 

conduct, but rather on his criminal conviction.135 

The uncertainty regarding the position of negligent killing remains problematic. De 

Waal and Zimmermann136 rightly observe that this issue causes considerable 

uncertainty in modern South African law.  The proposed idea that only negligent 

killing involving assault will lead to disqualification is not ideal and has no common 

law basis.  This will, for example, have the consequence that in a scenario similar to 

the one in the Casey-case, the husband will not be disqualified, because there is no 

assault.137  De Waal and Zimmermann138 suggest that such an outcome will probably 

be against the boni mores of society and will widely be regarded as unjust. McLaren 

J is sympathetic to the relaxation of the bloedige hand maxim in circumstances 

recognised by the academic writers or in other cases where public policy favours the 

amendment of the rule, but nevertheless held that if the rule is severe and out of 

touch with the spirit of our times, it is the responsibility the legislature to reform the 

law and not the courts.139 Skeen140 argues that legislation similar to the United 

Kingdom’s Forfeiture Act 1982, relating only to negligent killings, can successfully be 

passed in South Africa.  However, De Waal and Zimmermann141  argue that it seems 

unnecessary to fall back on that rather complex Act to achieve a fundamentally 
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modest aim. They state that a simple statutory provision granting the courts 

discretion whether or not to allow a negligent killer to take a benefit from the estate of 

the deceased will be sufficient. Van der Walt and Sonnekus142 propose that 

legislation alleviating the position of the beneficiary who negligently causes the death 

of the testator is unnecessary in cases of technical negligence.  The moral 

blameworthiness143 of the killer is a matter for judicial discretion because they argue 

that such determination takes the form of an objective valuation of the community’s 

feelings of what is morally offensive.144 Due to the lack of court cases dealing with 

negligent killing and disqualification, it seems as though courts will have a wide 

discretion whether to allow the killer to inherit on the basis of his moral 

blameworthiness.   

The question whether the forfeiture will be instituted in cases of negligent killing 

evokes different answers in different jurisdictions. In England, moral culpability is 

irrelevant.145 In New South Wales the case of Public Trustee v Evans146 explains the 

law. Young J held that the degree of criminality is relevant in the subsequent civil 

proceedings. A husband threatened to kill his wife and her children, and as a result 

of the threat, the wife shot and killed him. On her trial for manslaughter, the judge 

discharges the jury from giving any verdict, which operates under statute as an 

acquittal. Young J expresses the opinion that the forfeiture rule is a judge-made rule 

of public policy that allows a judge to consider the fact that unfortunate situations 

may occur in families whereby a death unfortunately occurs because of domestic 

violence. He held that, as the situation in this case, it is clear that there should be 

only a nominal punishment; the forfeiture rule should not be applied. Kearney J 

refers to the situation in the American courts, where the consideration is the matter 

of unjust enrichment.  He interprets the proper basis of the rule of public policy as 

being the unconscionability of allowing a person to take a benefit through a crime. 

The court must not only determine the nature of the crime, but must also look at the 
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circumstances surrounding the crime in order to evaluate the moral culpability to be 

attributed to the offender. In the Dutch law, Article 4 3 1 of the BW only deals with 

intentional killing, but does not recognise culpable homicide as a ground for 

unworthiness.  In this regard, the Dutch law seems to differ from the South African 

position.147 

3 2 4 Lack of capacity to act 

Capacity to act means that the person must be able to understand his actions and in 

addition, the person must have the ability to act in accordance with that 

appreciation.148 The killer must have a blameworthy state of mind.149 Thus, if a 

beneficiary kills the testator, but he is unable to understand that his actions are 

wrongful, or he is unable to act according to this knowledge, he lacks criminal 

capacity and therefore also capacity to act.  Such a person cannot be found guilty of 

a crime, since one of the essential elements of a crime is missing.150  It is unclear 

whether this same test can be used to exclude the application of the bloedige hand 

maxim; however, the courts seem to be unwilling to declare someone unworthy to 

inherit if that person lacked capacity to act.151  Examples of situations that will 

exclude capacity to act are youth,152 mental illness153 and intoxication.154 
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If a killer is insane in accordance with the requirements of the Australian M’Naghten 

Rules155 at the time of the killing, the person is seen as innocent in this context and 

will be able to succeed to the deceased’s estate.156 There is a rebuttable 

presumption of sanity, and whoever alleges that the killer was not sane, must proof 

that he was insane in the relevant sense, at the material time.  This must be proven, 

as in the South African law, on a balance of probabilities.157  

3 2 5 Possible justification grounds 

The existence of a justification ground excludes the element of wrongfulness, and 

consequently also excludes the existence of a crime or delict.158  If a beneficiary kills 

someone, but there is a justification ground for this conduct, then that person cannot 

be unworthy to inherit from the deceased, since the bloedige hand maxim is only 

applicable to blameworthy conduct.  Examples of situations that will exclude 

unlawfulness are private defence159 and necessity.160   
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3 2 6 Causation 

Whilst the element of causation is clearly developed in the case of a crime or delict, it 

is not as easily interpretable in the law of succession.  The only reported case that 

deals with causation for the purposes of the law of succession is the case of Ex parte 

Steenkamp and Steenkamp161. This case gives rise to two important legal questions 

regarding causation: Firstly, is it appropriate for Steenkamp to inherit from the child if 

he murdered the child’s grandparents, and secondly, if he does inherit, is the benefit 

directly derived from the murders?  Because the common law is silent on this 

situation, the court has a wide discretion in making a decision.  Steyn J held that it is 

improbable that Steenkamp, at the time of the murders, could reasonably have 

foreseen the possibility of this child dying before him as this is not an ordinary and 

natural occurrence.  There is no causal relationship between the murder and the 

enrichment.  The factual cause of the enrichment is the birth and death of the child 

and not the death of the testators.  The birth and death of the child is a new 

intervening action that breaks the legal chain of causation between the murder and 

the enrichment.  Steenkamp and his wife are declared the intestate heirs of the 

deceased child’s estate. 162 The judgment is criticised by Hahlo,163 who argues that 

the birth and death of the child is in fact the immediate cause of Steenkamp’s 

enrichment.  If Steenkamp did murder the testators, they would have most probably 

survived the child, and Steenkamp would not have succeeded directly or indirectly.  

He states that the murder and enrichment are sufficiently connected to make the 

bloedige hand maxim applicable 164 

According to the Australian law a beneficiary will only forfeit the claim if the benefit is 

a direct result from the crime. The acquisition must be present before the rule 

operates.165 In Canada, the position is rather interesting. If the testator makes the will 

after the wrongdoing has been done, the beneficiary is not disqualified.166 
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3 2 7 Onus of proof and evidence 

Whoever alleges that a wrongdoer is unworthy has the onus to object to the 

liquidation and distribution account and approach the court for assistance.167 We find 

the explanation for this general rule in the case of Casey v The Master,168 where 

there was a dispute regarding who bore the onus of proof – was it the party alleging 

the disqualification on account of the killing?  Because of the general rule that any 

person can benefit under a will,169 McLaren J held that the onus of proof is always on 

the party that maintains that another party is disqualified from taking a benefit under 

a will.170 

Schoeman-Malan171 argues that, in theory, the principle of unworthiness should 

apply automatically in cases where a person is first criminally charged.172   Due to 

the automatic application thereof, the executor must have knowledge of the 

unworthiness principle and all the other relevant aspects for purposes of the drafting 

of the liquidation and distribution account.  This, however, leads to uncertainties in 

practice and litigation, because an executor is not necessarily able to decide over 

wrongfulness or guilt of the potential heirs.173  

A problem arises if the estates of multiple family members have to be administered 

simultaneously, because the role of the Master and the executor becomes especially 

intricate.  Although the rules of unworthiness are not problematic, it is difficult for 

people who do not necessarily have the required legal background to apply these 

principles, because they are not always familiar with the applicable legal 

principles.174  It is suggested that statutory reform be considered in order to codify 

the existing common law position regarding the administration of a deceased estate 

in cases where a beneficiary is unworthy to inherit.175 However, even with no current 

legislation in place, the Administration of Estates Act 66 of 1965 states that the court 

has discretion and final say in matters of the administration of deceased estates.  
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Therefore the executor should approach the court for an appropriate declatory order 

if there is a need for it.176 

The South African position is similar to the one in Australia, where the standard of 

proof is also on a balance of probabilities, but taking into consideration the gravity of 

the issues involved.177 

3 2 8 Is a criminal conviction a prerequisite for disqualification? 

The question arises of whether a criminal conviction is a prerequisite for 

disqualification.  The courts firmly held that the answer is no,178 unlike the position in 

the Netherlands where a beneficiary must first be criminally convicted of a crime 

before it is possible to declare him unworthy to inherit from his victim.179  This will 

have the consequence that a person might be acquitted on a criminal charge, but are 

still disqualified from inheriting if it can be established on a balance of probabilities 

that he unlawfully caused the death of the deceased.180   

This issue came up in Leeb v Leeb.181  The applicant sought an order to declare a 

beneficiary unworthy.  The only evidence that the applicant was able to put before 

the court, was that the respondent had been convicted of the murder of the 

deceased.  Thirion J held that a guilty verdict in a criminal case is insufficient 

evidence that he must be unworthy to inherit.182  This is because the onus of proof 

for a criminal case is different from that of a civil case.  In a criminal case, guilt must 

be proven beyond reasonable doubt and in a civil case, responsibility for the death of 

the deceased must be proven on a balance of probabilities.  Thirion J held that 

evidence has to be led anew in the civil matter to prove on a balance of probabilities 

that she committed the murder.183 

If we look at the amount of criminal cases and news reports about domestic murders, 

it seems strange that there are only a few civil cases that deal with unworthiness to 
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inherit or to take other benefits.  The amount of murders that are reported in 

comparison with the few civil cases that we hear about in the news can surely not be 

a reflection of the application of the unworthiness principle, or other extensions in the 

application thereof.184  It seems as though the unworthiness principle does not 

always find application in practice as it should.  The lack of reported civil cases 

suggests one of two extremes in practice:  either the unworthiness principle is 

applied without any problems, or the principle is not applied in all cases and 

consequently benefits befall unworthy persons.185  It seems to be the latter186, and 

this is a problem that needs to be addressed by the legislator.   

It is noticeable that criminal cases that did have an aftermath in the civil court 

regarding the bloedige hand maxim, or general unworthiness, are usually cases 

where the spouse was found guilty of murder in the criminal case as in Ex parte 

Wessels NO and Lubbe;187 Nell v Nell;188 Ex Parte Vonzell;189 Casey v The 

Master;190 Danielz NO v De Wet;191 Makhanya v Minister of Finance;192 Leeb v 

Leeb;193 Marais v Botha;194 Gafin v Kavin;195 Caldwell v Erasmus;196 Ex Parte 

Meier;197 Ex parte Steenkamp and Steenkamp.198 

The South African position is in line with the rule in Australia. In Hollington v 

Hewthorn199 it is confirmed that conviction or acquittal in criminal proceedings cannot 

be relied upon as sufficient evidence in the civil proceedings. It is interesting to note 

that the Court of Appeal in New Zealand does not follow the same rule as in 

                                                           
184

 See ch 4 for a detailed discussion of extending the grounds of unworthiness to fields outside the law of 
succession. 
185

 Schoeman-Malan 2013 LitNet Akademies 113 123. 
186

 Schoeman-Malan 2013 LitNet Akademies 113 123. 
187

 1954 (2) SA 225 (O). See discussion of this case in par 3 2 2 above. 
188

 1976 (3) SA 271 (T). See discussion of this case in ch 4 par 2 below. 
189

 1953 (1) SA 122 (C).  See discussion of this case in ch 4 par 2 below. 
190

 1992 (4) SA 505 (N). See discussion of this case in par 3 2 3 above. 
191

 2008 (4) All SA 549 (C). See discussion of this case in ch 3 par 4 2 below. 
192

 2001 (2) SA 1251 (D). See discussion of this case in ch 4 par 4 below. 
193

 1999 (2) All SA 588 (N). See discussion of this case in par 3 2 8 above. 
194

 (2008) ZAWCHC 111. See discussion of this case in par 3 2 2 above. 
195

 1980 (3) SA 1104 (W). See discussion of this case in 3 2 2 above. 
196

 1952 (4) SA 43 (T). See discussion of this case in par 3 2 2 above. 
197

 1980 (3) SA 134 (T). 
198

 1952 (1) SA 744 (T). See discussion of this case in par 3 2 2 above. 
199

 (1943) 1 KB 587. 



28 
 

Australia.200 In New Zealand, a conviction or acquittal in the criminal proceedings will 

be allowed as evidence in the subsequent civil proceedings.201 

4 Consequences of unworthiness 

4 1 The bloedige hand will be unworthy to inherit testate or intestate 

In Gafin v Kavin202 the court held that:  

“It is trite law that, where a beneficiary either murders a testator or conspire with others to 

compass his death, he as an indignus cannot inherit either ab intestate or in terms of the will, 

in accordance with the maxim ‘de bloedige hand neemt geen erfenis.”203 (Emphasis 

supplied) 

It is clear from this decision that it doesn’t matter whether the deceased left a will or 

not, nobody that contributes to his death will be allowed to inherit from him.   

4 2 Other forfeited benefits  

A person that is disqualified from inheriting will not only be prohibited from inheriting, 

but also from taking any other benefit from the estate.204 Examples of such benefits 

are executorship, trusteeship, benefits allocated in capacity as trust beneficiary and 

donations out of an estate.205    

4 3 Representation 

According to section 1(6) and 1(7) of the Intestate Succession Act 81 of 1987 if a 

person is unworthy to be an heir of an intestate estate of a deceased, any benefit 

that he would have received if he was not unworthy will be distributed as if he had 

died immediately before the deceased, and if applicable, as if he was not unworthy.   

This means that the disqualified heir is deemed to have predeceased the deceased.  

The disqualified heir’s descendants will then inherit through representation per 

stripes206.  If the disqualified heir does not have any descendants, then that heir’s 
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share will go to the other heir of the deceased according to the rules of intestate 

succession.207 

Under the common law, if a beneficiary is disqualified from inheriting for whatever 

reason, his descendants are disqualified as well.208  However, this common law 

position is deemed unfair and was ameliorated by the legislator. Section 2C(2) of the 

Wills Act 7 of 1953 provides that if a descendant would have been entitled to a 

benefit had he not been disqualified from inheriting, the descendants of that 

descendant shall, subject to the provision of section 2C(1), per stirpes be entitled to 

the benefit, unless otherwise indicated by the context of the will. 

4 4 Comparative law 

According to Australian law, a specific gift given to the killer falls into the residue of 

the estate.209 If there is no residuary gift or if the killer is the sole residuary legatee, 

the property is treated as property undisposed of by the will and is distributed as if 

the testator died intestate.210 The killer is also disqualified to inherit intestate.211 If the 

gift is to the killer as part of a class of persons, the killer is disregarded and the other 

members of the class share the disqualified person’s share.212 The benefit which the 

killer would have received where intestacy results from his disqualification does not 

automatically go to the Crown as bona vacantia. It goes to those who would have 

inherited if the killer predeceased the deceased. The killer cannot be represented in 

intestacy.213 

5 Conclusion  

In this chapter the established categories of unworthiness is introduced and 

explained. In the next two chapters the study focusses on the extension of these 

existing categories of unworthiness within the law of testate and intestate 

succession, to behaviour other than killing as well as to fields outside of the law of 
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succession.  It will be argued that the general principle that no one should be allowed 

to benefit from his own wrongful act or derive a benefit from conduct that is 

punishable, is sufficient to include all possible types of wrongful behaviour, and that it 

is unnecessary to extend the categories of unworthiness to include behaviour that is 

against public policy.   
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Chapter 3: Extension of the grounds of unworthiness   

within the law of succession 

 

1 Introduction 

The application of unestablished public policy principles to determine the 

unworthiness of a beneficiary to inherit in the South African law of succession is 

recently becoming the norm in our courts.214 Very little regard is being given to the 

traditional predominant Roman-Dutch principle that no person may benefit from his 

own wrongdoing conduct or benefit from conduct which is punishable.215 This 

chapter focuses on the argument of Barns and Thompson216 that the oversight stems 

from a misinterpretation of the influential case of Taylor v Pim.217 They emphasise 

that it is not proposed that the application of public policy considerations to cases of 

disqualifications has led to unjust or prejudicial outcomes, but rather that these 

outcomes can also be reached if the courts gives true consideration to the applicable 

Roman-Dutch law principles, which were consistently applied by the courts in the 

18th and 19th centuries.218 It is suggested that, to subscribe once again to the 

Roman-Dutch law, will remove the possible ambiguity introduced by public policy 

considerations and will avoid unexpected outcomes in the future.219 Domat220 argues 

that: 

“The causes which may render the heir unworthy of the succession are indefinite, and the 

discerning of what may or may not be sufficient to produce this effect depends on the quality 

of the facts and their circumstances.  Thus we are not to limit these causes to such as shall 

be explained in the following articles, where we have only mention of those which are 

expressly named in the laws.  But if there should happen to be any other case where good 

manners and equity should require that an heir should be declared unworthy, it would be just 

to deprive him of the inheritance”. (Emphasis supplied) 

When a beneficiary murders the deceased, the exclusion of such a beneficiary is 

straightforward.  However, the extent to which the exclusion applies in circumstances 
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in which a person unlawfully brings about the death of another in a way other than 

murder is contested.221  The grounds of unworthiness are also extended to wrongful 

conduct other than killing. 

 

2 Unworthiness through encouraging of bad and dangerous habits 

The case of Taylor v Pim222 is a breakthrough case in our law. It is the leading 

authority for declaring a beneficiary unworthy due to the encouragement of bad and 

dangerous habits of the testator.  The facts are as follows:  The deceased’s husband 

(Edward Bingham) died first, leaving his entire estate to his wife (Rebecca Bingham).  

Shortly after her husband’s death, the deceased moved in with the defendant (Mr 

Pim).223 The deceased started to consume large quantities of liquor, despite her 

doctor strongly advising against it. It is accepted that the defendant encouraged this 

behaviour.  The deceased executed a will in which she named the defendant as 

executor and sole heir to her estate.  Shortly after executing the will, the deceased 

suffered a fatal cerebral haemorrhage.  At the time of her death, the deceased was 

heavily intoxicated, and the defendant only allowed for a doctor to be called when 

the manager of the hotel insisted on doing so.  The applicant is the deceased’s sister 

(Taylor).  She sought an order declaring the deceased’s will void on the grounds that 

the deceased was not of sound mind at the time of execution of the will; that she was 

coerced into signing the will; that she was under undue influence form the defendant 

who also encouraged the bad habits that eventually led to her death and that she 

was fraudulently influenced by the defendant when executing the will, in that he 

made promises of a subsequent marriage.224  The court had to decide whether the 

defendant should be unworthy to inherit from the deceased’s estate. 

In his majority judgment, Bale CJ extensively lays down the salient law in this regard 

before concluding that Pim is unworthy to inherit as thus legally disqualified as a 

result of his conduct towards the deceased. Bale CJ held that there is no evidence to 
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prove that the deceased lacks testamentary capacity at the time of executing the will 

or to prove that the deceased was unduly influenced by the defendant.225  The 

defendant is unworthy to inherit from the deceased, because he is the cause of the 

deceased’s “fall from a virtuous and honourable life to a degraded and immoral 

one”.226  

Barns and Thompson227 identify three possible reasons considered by Bale J for 

disqualifying Pim:  In the first place, they consider the Roman-Dutch overarching 

principle that no one is allowed to benefit from his own wrongful conduct, or benefit 

from conduct that is punishable.228 This principle entails that a beneficiary must 

cause himself to be enriched through his wrongful conduct.  For the disqualification 

to take effect there must be a causal connection between the damage and the 

enrichment.229 In the second place, the specific classes of persons cited by the 

Roman-Dutch writers which are still relevant to this day.  The two relevant classes 

for the purpose of this particular case are the rule that an adulterer cannot appoint an 
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adulterous beneficiary and heirs who neglect a beneficiary to such a degree that it 

leads to his death through their own negligence and fault.230 In the third place, Bale 

CJ also cites the Domat Gloss.231 

Barns and Thompson232 note that Bale CJ does not explicitly identify which one of 

the grounds are specifically relied upon in coming to his conclusion. They argue that 

the first and second categories mentioned above should be favoured over Domat’s 

Gloss for the following reasons: If the majority judgment of Bale CJ is read with the 

separate judgements of Finnemore J and Beaumont J, it becomes clear that all of 

the judges primarily rely on the specific Roman-Dutch authorities.233  

Finnemore J states that the unworthiness must be based on ultimately causing the 

testatrix’s death and also for his adulterous relationship with the testatrix.234  This is 

respectively the first and second of the aforementioned Roman-Dutch categories.235 

In his separate judgment, Beaumont J explains that the defendant is unworthy on the 

ground that he caused the death of the deceased, and subsequently benefited from 

this conduct.236 Barns and Thompson237 note that this is the first of the 

aforementioned Roman-Dutch categories. They make the conclusion that the correct 
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ratio decindendi  that should be taken from both the majority and separate judgments 

is the principle that no person is allowed to benefit from his own wrongful conduct – 

the first of the aforementioned Roman-Dutch categories.238  

3 Should the common law grounds of unworthiness be extended to 

include public policy? 

In Ex parte Steenkamp and Steenkamp239  Steyn J expresses doubt as to whether it 

is permissible to extend the grounds of unworthiness,240 even though he had been 

referred to Bale CJ’s judgement in Taylor v Pim241 and to the passage from Domat242 

in which he declares that the causes of unworthiness are undetermined, and it 

shouldn’t be limited to the expressed categories of unworthiness.  The grounds of 

unworthiness must therefore be extended in accordance with the prescriptions of 

decency and fairness. However, it seems as though Bale CJ only refers to Domat as 

part of the obiter dictum, and Steyn J is not willing to accept it as authority for the 

permissibility of extending the categories of those who are unworthy to inherit.243 

Referring to two texts in the Digest,244 Steyn points out that in Roman law the 

murderer does not necessarily forfeit the inheritance under circumstances where the 

murderer does not stand to benefit directly from the estate of the victim, but from the 

estate of a third person who inherits from the victim.  The same is also true for 

Roman-Dutch law.245 However, when a particularly close relationship exists between 

the victim and the deceased, an exception is recognised.  Under these 

circumstances the murderer cannot inherit from the deceased.246 Steyn J also 

interprets the authority of Roman-Dutch writer Matthaeus247 when he says that, since 

forfeited benefits no longer go to the state, it is now permissible to extend the 
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categories of unworthiness to situations involving equally serious harm.248 Steyn J 

questions the accuracy of this view.  He argues that the enlargement of the coffers of 

the state is not the only objection to extending the categories of unworthiness.249 

Steyn J indicates that the fact remains that pronouncing a person to be unworthy 

involves a taking away, and consequently any extension of the categories of 

unworthiness will be unjust and odious.250 He specifies that for this reason, other 

older authorities are hesitant to permit extension of the grounds for unworthiness 

even on the basis of analogous situations.251  Steyn J also believes that extending 

the grounds of unworthiness is conflicting to the general rule of testate succession, 

namely that anyone can inherit unless it is expressly prohibited for the person to do 

so.252 Steyn J is fortified in his view that the grounds should not be extended, by a 

case mentioned by the German jurist Leyser in which a beneficiary who was guilty of 

incest during his wife’s lifetime, and of unlawful sexual relations after her death, was 

allowed, against the desires of the deceased’s heirs, to take a benefit promised to 

him in the marriage contract and confirmed in the will.253 The court held that he is not 

unworthy, and does not forfeit his rights, because there is no law that specifies 

unworthiness in such a situation.254  

4 Unworthiness through concealing or destroying a will 

In the case of Yassen v Yassen255 the capacity of a beneficiary who had allegedly 

concealed or destroyed the testator’s will to inherit form the testator is discussed. 

Harcourt J addresses two issues: In the first place, whether the deceased, Mahomed 

Yassen, left a valid will and in the second place, whether a document professing to 

be his will was in fact fraudulently drafted by his son, Ahmed Yassen, the 

defendant.256 An application was brought to declare the first defendant, a son of the 

testator of a will which had been accepted by the Master as the last will of the 

testator, unworthy to inherit under such will or to hold the office of executor on the 

ground, amongst others, that he had either concealed or destroyed a subsequent 
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will, even though the plaintiffs were unable to prove that the second will was a valid 

one, or even that the son thought that it was a valid will.257In reaching a decision, 

Harcourt J refers to Voet:  

“Legatee hiding will. – For a like reason if a legatee has hidden the last will, and it has 

afterwards come out into the light, the legacy of which he has rendered himself unworthy by 

his fraud stays in the hands of the heir whom he had meant to defraud of his inheritance.”258  

Harcourt J held that there is insufficient evidence for the plaintiff’s allegations and the 

defendant is subsequently not unworthy to inherit.259  He also refers to the passage 

by Domat in the treating of persons who are unworthy to inherit or of being 

executors, expressing a reluctance to rely solely on Domat’s Gloss:260 

Harcourt J held that using the principles of equity and good manners as a test for 

unworthiness is not reliable to be a test of general application. 261 He observes that 

there are numerous actions that may be viewed as contrary to good manners, but 

which can never be a sufficient cause for declaring an heir as unworthy.262 Barns 

and Thompson263 submit that this risk of “opening the legal floodgates” to 

unauthentic claims is yet another reason to suggest that sole reliance on Domat’s 

Gloss should be approached cautiously. Although Harcourt J did not have to decide 

on the unworthiness of a person who concealed the testators will, the obiter remarks 

regarding this issue is relevant.  It seems as though Harcourt J accepts that a person 

who conceals a testator’s will is unworthy to inherit from the testator, provided the 

document that is concealed is indeed a will.264 

5 Unworthiness through forgery of a will 

The case of Pillay v Nagan265 is the first case that deals with the unworthiness of a 

person who forged a will.  The respondent (Nagan) forged his mother’s signature on 

a document perpetrating to be her will and at the same time, procured the transfer of 

                                                           
257

 Yassen v Yassen 438D. 
258

 Voet 34 9 2. 
259

 Yassen v Yassen 438E. 
260

 441C-D. See par [1] above for Domat’s Gloss. 
261

 441. 
262

 441. 
263

 De Waal et al South African Law of Succession and Trusts:  The past meeting the present and thoughts for 
the future (2014) 123 127. 
264

 Yassen v Yassen 440H. 
265

 2001 (1) SA 410 (D). 



38 
 

a major asset in the estate, a house, into his own name on the strength of the will 

which he had forged.  He then tried to pass it off to his siblings as his mother’s last 

will and testament.266  At some point after this, he conferred to family members (the 

plaintiffs) about the forgery. In an action for the setting aside of the transfer of the 

house, after the first defendant had confessed to his misconduct, the question arose 

whether the first defendant was unworthy to take the benefits of an intestate heir by 

virtue of his fraudulent act by which he had sought to deprive his brothers and sisters 

of their rightful inheritances. The plaintiffs sought an order to disqualify the 

respondent from inheriting from his mother on the ground of forgery.   

McCall J indicates that the South African law is silent on the issue of whether a 

person that forges the deceased’s will is disqualified to inherit from him.267 He refers 

to Domat’s Gloss as well as to the Roman-Dutch principle rule that a person who 

hides a testator’s last will is unworthy to inherit.268 Relying solely on Domat’s Gloss, 

McCall J extends this rule of unworthiness to include persons who forge a will in 

order to exclude other rightful heirs.269 He justifies this extension by relying on 

Domat’s Gloss and reasoning that public policy requires an extension of the 

abovementioned rule and the subsequent disqualification of such unworthy 

persons.270 McCall J refers to the fact that falsifying a document purporting to be a 

will is a crime271 under section 102(1) of the Administration of Estates Act 66 of 

1965. Barns and Thompson272 argue that if one were to recall the Roman-Dutch 
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principle that no person is allowed to benefit from his own wrongful conduct or 

conduct that is punishable by law, it becomes apparent that referral to Domat’s Gloss 

is in fact unnecessary. The primary Roman-Dutch principle could have been applied 

to the situation, thereby holding the defendant legally unworthy to inherit.  This 

approach would have led to the same conclusion and it would have been in 

accordance with the existing Roman-Dutch common law and the principles of current 

judicial precedent.273   In making his decision, McCall J refers to the judicial 

precedent set in the Taylor-case, as well as to Voet,274 who says that if a legatee 

hides a will, then he will be disqualified and his inheritance will go to the heir that he 

sought to defraud. He briefly refers to the doubts expressed in the Steenkamp-case 

to whether the categories of unworthiness can be extended,275 but he is clearly not 

convinced by the arguments advanced there. McCall J held that public policy 

requires that the grounds of unworthiness must be extended by analogy to render 

unworthy a person who, by the fraudulent act of forging a will, seeks to deprive his 

co-heir on intestacy of his rightful inheritance.276 He further expresses the view that 

the fraudster’s share on intestacy ought to accrue to his brothers and sisters.277 

Wood-Bodley278 argues that this approach in the Pillay-case in terms of which a 

gradual development of the forfeiture rules is permissible, is to be preferred because 

a degree of flexibility in the categories of unworthiness is desirable and the approach 

in the Steenkamp-case will fossilize and stultify the law. 

6 Unworthiness of a beneficiary who conspires to assault with intent to do 

grievous bodily harm  

In Danielz NO v De Wet279 the late Mr de Wet (hereinafter ‘the deceased’) had a 

disagreement with Mrs de Wet (his wife).  Mrs de Wet resolved to “teach the 

deceased a lesson”.280  She then engaged the services of one Benting.  She paid 

him to assault the deceased and it was her intention that the deceased should be 
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assaulted “so severely that he would be confined to a wheelchair”281  To this end, 

Mrs de Wet arranged for the live-in domestic to be out and she left the front door of 

their house open.282 On that night, at least one person entered the house and shot 

the deceased eighteen times.  The deceased died from his wounds.283  Mrs de Wet 

was convicted of assault with the intent to do grievous bodily harm as well as of 

conspiracy to so assault the deceased.284 The criminal court held that it is not proved 

beyond reasonable doubt that Mrs de Wet intended to kill the deceased or 

reasonably foresaw that he would die.  In the civil proceedings it is accepted that the 

deceased died as a result of the assault.285 Traverso AJP had to decide on three 

issues:  In the first place, whether Mrs de Wet is entitled to benefit directly from the 

proceeds of the policies over the life of the deceased in terms of which she is the 

sole nominated beneficiary;286 secondly, whether Mrs de Wet can benefit indirectly 

as the co-owner of the joint estate if the policies are to be paid into the joint estate287 

and whether she can benefit indirectly by way in inheritance in terms of the 

deceased’s will if the proceeds of the policies form part of the deceased’s estate.288  

Traverso AJP held that public policy will prevent Mrs de Wet to take any benefit 

under the will.  This is because a beneficiary who is guilty of intentional and unlawful 

acts or threats of violence that leads to death is not allowed to inherit from the 

person whose death he causes, even if the killing is unintended.289 Traverso AJP 

does not rely on any specific ground of unworthiness to inherit.  She also does not 

find it necessary to rely on either intentional or negligent killing.  She held that  

“The grounds are not static and the common law should be developed to include those 

grounds that presently offend the boni more of society”.290 (Emphasis supplied) 

Althought obiter, she reinvigorates the view applied by Bale CJ in Taylor v Pim291 

when using  Domat’s Gloss as authority to create an overarching principle grounded 
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in public policy. She relies on Domat in holding that new grounds for disqualification 

should be developed where public policy requires this in order to disqualify such a 

clearly unworthy spouse. In reaching a decision, Traverso AJP quotes the judge in 

the English case of Hardy v Motor Insurer’s Bureau292 when he says:   

“The logical test, in my judgment, is whether the person seeking the indemnity was guilty of 

deliberate, intentional and lawful violence or threats of violence.  If he was, and death resulted 

therefrom, then, however unintended the final death of the victim may have been, the court 

should not entertain a claim for indemnity.”293 (Emphasis supplied) 

She also quotes Salmon LJ in the case of Gray v Barr294 when he concludes:295  

“I am confident that in any civilised society, public policy requires that anyone who inflicts 

injuries in the course of such an act shall not be allowed to use the courts of justice for the 

purpose of enforcing any contract of indemnity in respect of his liability in damages for 

causing injury by accident.” (Emphasis supplied) 

Wood-Bodley296 refers to the judgment in the Steenkamp-case where Steyn J voices 

the opinion that courts should not be permissible to extend the existing grounds of 

unworthiness.297 Although Traverso AJP is not bound by this opinion, Wood-Bodley 

says that it is unfortunate that she doesn’t at least consider this argument.  Wood-

Bodley298 questions whether a radical departure from the status quo envisaged by 

Traverso AJP is wise and justified. He argues that it will be better if changes are 

incremental and limited to circumstances analogous to existing grounds of 

unworthiness.  It is not necessary to extend the existing grounds in order to exclude 

Mrs de Wet from benefiting, because the existing principle is that a person who 

unlawfully causes the death of a deceased is unworthy to inherit from the deceased.  

This does not call for a beneficiary to be guilty of a specific crime.  Mrs de Wet was a 

party to an assault that lead to the death of the deceased.  It is doubtful whether an 

extension of the recognised categories of unworthiness, much less a wholesale 

abandoning of the traditional categories in favour of an predominant principle based 
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on unrestricted public policy, is necessary. Barns and Thompson299 also contend that 

such an approach is unnecessary and introduces doubt into the law. They argue that 

a simple application of the Roman-Dutch principle – that no one is allowed to benefit 

from his own wrongful act – would have been sufficient to exclude Mrs de Wet from 

taking any benefit, since it is clear that she caused the death of the deceased.  They 

emphasise that the outcome will be the same, but the principles of precedent will be 

served better.   However, Wood-Bodley300 indicates that the flexibility inherent in the 

common law treatment of unworthiness is necessary, and overshadows the 

disadvantage of the reservation that exists regarding the exact circumstances in 

which a person is unworthy at common law.301 The flexibility will be absent, and the 

law impoverished, if the rules are not codified or recorded in statutory form for the 

benefit of greater certainty.302 The Danielz-case offers support to the argument that 

all unlawful killing results in forfeiture because the case is decided on the basis that 

Mrs de Wet did not intend to kill her husband.303 Wood-Bodley specifies that, in so 

far this decision is based on unworthiness rather than on unjustified enrichment 

principles, the judgement functions on the basis of an extensive criterion of public 

policy, and avoids reliance on the specific categories of unworthiness recognised by 

the old authorities.304 As he indicates in his discussion of the Steenkamp-case and 

the case of the Pillay-case,305 the propriety of extending the forfeiture rules outside 

those grounds recognised by the old authorities is disputed in the Steenkamp-case, 

although in the Pillay-case, McCall J is of the opinion that the grounds recognised by 

the old authorities can be extended to cover analogous situations.306 Wood-Bodley 

maintains that the Danielz-case signifies a major departure from both these 

approaches in grounding its finding of unworthiness directly on the principle of public 

policy rather than applying or developing one of the grounds for unworthiness 
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acknowledged by the old authorities.  He notes that, in this respect, the decision is 

on “shaky ground”.307   

7 Unworthiness through reprehensible behaviour towards the deceased 

In Mabika v Mabika308 the deceased was married in community of property to the 

first respondent.  The deceased bought property shortly before her death and paid all 

of the instalments herself.309 The applicants were the children and grandchild of the 

deceased.  Although the deceased and first respondent was still married at the time 

of her death, their marriage has broken down.310 They never instituted divorce 

actions, because the first respondent threatened to take the deceased life if she 

divorced him, and were estranged for some years prior to the deceased’s death.311  

Evidence before the court stated that the reason for the breakdown of the marriage 

was mainly due to the first respondent’s violent behaviour towards the deceased.312 

In 2007 the deceased was hospitalised as a result of the first respondent’s 

continuous assaults on her, and also because of depression and a brain tumour.313  

The first respondent did not visit the deceased, and he expressed a wish for her 

death.314 In 2010 the deceased was hospitalised again, and the first respondent 

showed no interest or concern for her.315  In September of 2010 the deceased 

contacted a financial planner and gave instructions for the drafting of a will.316 This 

application for the drafting of a will contained various items and documents of 

information and was signed by the deceased. In her own handwriting, she added the 

following clause to the application:  

“If I pass away my child Miss Sindiswe Mabika will arrange for my burial, I want the children to 

own the property and not to be sold as a family property.  The other policies and Investments 

to be shared equally 25% each.”
317
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The deceased died without properly executing a will. The applicants succeeded in an 

application for the condonation of the application for the drafting of a will in terms of 

section 2(3)318 of the Wills Act 7 of 1953.319  If the order didn’t succeed, the first 

respondent would have been an intestate heir in the deceased’s estate.320  

Wood-Bodley321 argues that the legal basis on which the application is granted is 

unsatisfactory.  He states that it is clear that the first respondent is not a deserving 

beneficiary, and that it is also clear that the deceased did not want to or intended to 

let him benefit.  The main factor that must be proven in order to succeed in a section 

2(3) application is that the deceased intended the document to be his will.322  Wood-

Bodley323 explains that, if evidence proved that the deceased had intended 

instructions to serve as an interim will proceeding the execution of a final document, 

then the intention requirement of section 2(3) will be satisfied because the deceased 

would have had animus testandi in regarding the document.  Moshidi J substantiates 

his decision to grant a section 2(3) application by stating that:324 

“It is plain that the deceased died...engulfed in miserable circumstances after she executed, in 

her own handwriting Annexure “SM2” [‘the Application For the Drafting of a Will’]. She clearly 

intended the document to be her final will but did not survive to sign it.  This is so despite the 

fact that the document is styled “Application For the Drafting of a Will”.  It contained full 

personal details which the deceased intended to appear in her will.  The surrounding 

circumstances are that the deceased and the first respondent, due to his cruelty towards her, 

were estranged. They were on the verge of a divorce, but for her illness and eventual death.  

They no longer lived together since 2006.  The deceased clearly intended to disinherit the 

irresponsible and unemployed first respondent from her estate.  She took him to the 

                                                           
318

 This section provides that “If a court is satisfied that a document or the amendment of a document drafted 
or executed by a person who has died since the drafting or execution thereof, was intended to be his will or an 
amendment of his will, the court shall order the Master to accept that document, or that document as 
amended, for the purpose of the Administration of Estates act 66 of 1965, as a will, although it does not 
comply with all the formalities for the execution or amendment of wills referred to in subsection (1)”. 
319

 Mabika v Mabika par [19]. 
320

 According to s1(1)(c)(i) of the Intestate Succession Act 81 of 1987. 
 
321

 “Can section 2(3) of the Wills Act 7 of 1953 properly be applied to a mere instruction to draft a will?  
Mabika v Mabika”  2013 SALJ  244 246. 
322

 In Ex parte Maurice 1995 (2) SA 713 (C) 716E-F Selikowitz J refused a s2(3) application: “In my view, s2(3) 
requires that the document in question must have been intended by the testator to be his/her will.  A 
document which was intended to convey information about what a testator wishes to have included or has 
already included in his/her will does not suffice.  Written instructions to an attorney or other adviser so as to 
enable the recipient to draft the testator’s will are not intended by such testator to constitute his/her will 
albeit that they record the authors’ intended testamentary dispositions.” 
323

 2013 SALJ 244 246. 
324

 Mabika v Mabika  par [15]. 
 



45 
 

maintenance court in order to compel him to comply with his fatherly responsibilities...She 

even obtained an interim protection order to put an end to the persistent assaults on her.  She 

was also hugely scared of the first respondent.  That is why she never ventured to mention to 

him the word “divorce”. Under these circumstances, it will be greatly unjust not to accept [the 

document] as the deceased’s final will, and the first respondent will unfairly benefit from her 

estate when it is clear that such was not her intention.” (Emphasis supplied) 

Wood-Bodley states that this judgment is ambiguous.325 He says that it is clear from 

the subsequent comments that the decision of Moshidi J to grand a section 2(3) 

order is based on the deceased’s general intention not to benefit the first respondent.  

This intention is based on the bad circumstances of the marriage and the steps that 

she had set into motion towards making a will and the injustice and unfairness that 

will result if the first respondent is to inherit from her.326 Wood-Bodley327 states that 

none of the abovementioned factors form part of the criteria of section 2(3).  This 

section does also not confer any discretion on a court whether or not to condone a 

document to be accepted as a valid will if the requirements of section 2(3) are 

present.328  Wood-Bodley329 further explains that if the provisions of the section are 

not satisfied the court has no power to intervene, even when it believes that it would 

be just and consonant with the deceased’s wishes to do so. This point is clearly 

made in the Williams-case where it is stated:330 

“The interference is inescapable that the Legislature by promulgating section 2(3) intended to 

ameliorate very real cases of injustice due to strict compliance with formalities...and to 

reaffirm the sanctity of the testator’s last wishes.  A court will, of course, bear in mind that the 

Legislature has stated requirements within the framework of which this purpose is to be 

served and has not stated a general principle which the Courts can apply at will or on a 

discretionary basis”. 

Wood-Bodley331 admits that it is understandable that Moshidi J wish to give effect to 

the wishes of the deceased for the first respondent not to inherit from her, but he fails 
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to give effect to section 2(3).332  He concludes that a section 2(3) application ought to 

have been refused.333 The facts that the deceased decided to exclude the first 

respondent from her will, and that the evidence is that he abused her and did not 

look out for the best interest of his children does not provide a legal bases for the 

application of a section 2(3) order in terms of either of the forms completed by the 

deceased.334 Evidence in court shows that the first respondent’s behaviour towards 

the deceased was callous and shocking, but it still does not justify an order in terms 

of section 2(3).335  Wood-Bodley indicates that a section 2(3) order is not the only 

option to prevent the first respondent from benefiting from the estate of the 

deceased.  The case could have been decided by applying the general unworthiness 

principle as a result of his degrading and wrongful treatment of the deceased.336  

8 Evaluation and conclusion 

Barns and Thompson337 maintain that the court in Taylor v Pim338 correctly held that 

the Roman-Dutch maxim that no person may benefit from his own wrongdoing 

should still be the predominant principle governing common law disqualification from 

benefits in the South Africa law of succession.  Although the court mentions it in its 

reasoning, Domat’s Gloss does not influence the reasoning and decision. 

Barns and Thompson339 indicate that, unfortunately, subsequent cases misinterpret 

the core of the court’s reasoning in Taylor v Pim,340 resulting in overemphasising 

Domat’s Gloss.  In addition to Domat’s Gloss never been effectively acknowledged 

into our common law, the test suggested by Domat is dangerously ambiguous and 

can lead to unjust results.  Admittedly the test provides the advantage of flexibility in 
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the law, but an argument for its application will have to be a well-reasoned in order to 

compensate for the inherent risks and the rules of judicial precedent.  The cases 

subsequent to the Taylor-case that rely on Domat fail to offer such an argument.  

Barns and Thompson341 use hypothetical examples to illustrate how the courts’ 

application of Domat’s Gloss can lead to unwanted outcomes and consequently 

unsatisfactory judicial precedents on our law. They used the example of a son who 

physically abused his father for a number of years.  When the son was 18 years old, 

the father passed away for reasons unrelated to the physical abuse.  On the day 

before his death, the father executed a valid will, nominating his son as his sole heir. 

Despite the abuse, it is clear that the father still wanted for his son to inherit his 

estate.  The other children of the deceased applied to court to disqualify their sibling 

on the ground that he is unworthy to inherit from his father.  If the court is to apply 

Domat’s Gloss, these applicants will possibly succeed in their court challenge.  This 

is an odd outcome, because it is clear that the father wanted the son to inherit 

through a validly executed will, despite the abuse.  However if the courts apply the 

Roman-Dutch approach, the applicants will not succeed, since they will not be able 

to proof that the son’s behaviour is the cause of his enrichment.  The standard 

required by the original Roman-Dutch principle outlined above will not be met under 

these circumstances.342 Another example used by Barns and Thompson is that of a 

family consisting of a wealthy husband Douglas, his second wife Thembi and 

Douglas’ two children born from a previous marriage.  During their marriage, Thembi 

was a loving wife and stepmother.  After Douglas’s death, his will states that his 

estate must be divided between his two children, Thembi and his previous wife.  

Shortly after her husband’s death, Thembi discovers evidence of an apparent love 

affair between Douglas and another woman.  She approaches a tabloid newspaper 

with this information. Thembi makes certain statements about her husband in the 

newspaper, which would have been of a defamatory nature had he still been alive.  

The other beneficiaries approach the court to have her disqualified based on the 
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ground of her unworthiness.  They argue that the family’s reputation is ruined by 

these statements and the memory of Douglas is destroyed.  According to Domat’s 

Gloss, it is possible for this application to succeed and for Thembi to consequently 

be found unworthy to inherit from the deceased.  However, if the court is to consider 

the original Roman-Dutch principle outlined above, it will have to be concluded that 

Thembi is not unworthy to inherit. Although it is true that Thembi’s actions after her 

husband’s death were not becoming of a loving wife; they were in no way the cause 

of her enrichment. The enrichment is justifiable because it is a consequence of her 

dutiful commitment to Douglas and his two children during his lifetime.  These 

examples highlight the tension that Domat’s Gloss causes between the broader 

society’s views of what equity and good manners require and the testator’s true 

intentions, and freedom to bequeath his private property to whomever he deems fit, 

regardless of the beneficiaries’ unworthiness in the eyes of the wider public.  

The Supreme Court of Appeal does not support a reliance on public policy and 

general notions of equity and good manners to determine legal rights.  This is 

illustrated in the recent case of Potgieter v Potgieter.343  Although the facts of this 

particular case are not relevant to the current discussion, the obiter dicta of Brand JA 

are worth mentioning: 

“[T]he reason why our law cannot endorse the notion that judges may decide cases on the 

basis of what they regard as reasonable and fair, is essentially that it will give rise to 

intolerable legal uncertainty.  That much has been illustrated by past experience.  Reasonable 

people, including judges, may often differ on what is equitable and fair.  The outcome in any 

particular case will thus depend on the personal idiosyncrasies of the individual judge.  Or, as 

Van den Heever JA put it in Preller and Others v Jordaan 1956 (1) SA 483 (A) at 500, if 

judges are allowed to decide cases on the basis of what they regard as reasonable and fair, 

the criterion will no longer be the law but the judge.”
344

 (Emphasis supplied) 

In the case of Du Plessis v Strauss345 the separate judgment of Corbett JA is 

significant regarding the hierarchy of sources of South African law: 

“To the extent that the law and practice of other countries having cognate legal systems, such 

as, for example, Friesland, France and the principalities of Germany, may have differed from 

that in Holland, preference must be given to the latter since Holland is from where our 
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common law derives.  This rules out reliance upon the views of such authorities as Huber, 

Sandé, Gail and Domat, to mention but a view.”
346

 (Emphasis added) 

According to Barns and Thompson,347 it is apparent from the above mentioned obiter 

dictum that Roman-Dutch principles are preferred over other external ones like the 

Domat’s Gloss, especially when the relevant Roman-Dutch principle is sufficient to 

deal with the issue at hand. They submit that if the existing Roman-Dutch law 

principle is applied, it will be unnecessary to extend the grounds of unworthiness and 

to also refer to Domat’s Gloss.  According to them, the courts fail to explain the need 

for reliance on Domat. Furthermore, Barns and Thompson also point out that, in 

order to extend categories of unworthiness to inherit, a sound theoretical basis that is 

inspired by prevailing law is needed. The terms ‘equity’ and ‘good manners’ are 

elusive, wide, and open-ended concepts and an unbridled utilisation of these 

concepts can result in unintended consequences. They observe that, throughout the 

years, our courts indicated that, unlike in other legal systems like the English one, 

our courts are not functioning as courts of equity.348 They believe that, in applying 

Domat’s Gloss, far too wide discretion are given to the courts to extend the current 

grounds of unworthiness based on what courts subjectively think is fair and just.   
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Chapter 4: Extension of the common law grounds of       

unworthiness to fields outside the law of 

succession:  Reasons and criticism 

 

1 Introduction 

Schoeman-Malan349 emphasises that the Roman-Dutch principle of unworthiness is 

indisputable rooted in the South African law.  The uncertainties that are sometimes 

raised regarding the basis of the principle can be attributed to the existing perception 

that the application of the bloedige hand maxim is limited to the law of succession.  

However, it is clear from the Roman-Dutch sources as well as from existing case law 

that the application is not limited.350  Apart from the fact that a wrongdoer will be 

unworthy to inherit from his victim, he will, in a wider application of the principle, be 

unworthy to benefit in any other way from his own wrongful conduct.351  It can 

therefore be possible to be declared unworthy to inherit in terms of a deceased 

estate, but also to be unworthy to take any other benefits that fall outside of the 

deceased estate.352  The reasonable foreseeability test is applied for determining 

whether or not a legal chain exists between the conduct and benefit.353  Where a 

person is murdered, the necessarily consequences will be that the victim’s estate will 

fall open, policies will be paid out, pension benefits becomes payable, marriage will 

terminate and maintenance claims expires.  The perpetrator will therefore not be 

able to argue that there is not a legal chain between the death and the benefit.354 

2 Matrimonial property benefits     

If spouses are married in community of property, the surviving spouse is 

automatically be entitled to half-share of the joint estate – this is because of the fact 

that they are co-owners of the joint estate, and not because of the rules of 
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succession.355  Similarly, a surviving spouse who was married out of community of 

property with the application of the accrual system may be entitled to claim half the 

difference between the amounts by which their respective estates increased while 

they were married – this is also because of the applicable matrimonial property 

system and not because the surviving spouse inherits it.356 The situation is 

problematic where one spouse is unworthy to inherit, but still entitled to a half share 

of the joint estate.  Curlewis357 advises the executor with regard to the finalisation of 

the estate account in such a scenario: 

 

“Should the liquidation and distribution account be drawn up as suggested, then there is 

probably no need to apply for a declaratory order.  Should the executrix (or the surviving 

spouse) however, persist and decide to approach the High Court for a declaratory order that 

the surviving spouse is entitled to inherit form the deceased, such an applicant will in all 

probability fail."  

 

The question arises whether or not the general common law principle of 

unworthiness, and specifically the bloedige hand maxim, can be extended to have 

application to fields outside the law of succession. 

 

The case of Ex parte Vonzell358 addresses the capacity of spouses married in 

community of property to share in the benefits of the joint estate when one spouse 

caused the death of the other.  In this case the couple was married in community of 

property.  The applicant (Mr Vonzell) murdered his wife.  Prior to Mrs Vonzell’s (the 

deceased) death, she applied for an interdict that will prohibit the applicant from 

drawing on money which she had inherited and which was deposited to the credit of 

the applicant’s bank account.  After his wife’s death, the applicant applied for an 

order to cancel this interdict, because he argued that he is entitled to one half share 

of the money on basis of their marriage in community of property.  The deceased’s 

executor opposed this application, arguing that the applicant would benefit from his 
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own wrongdoing since he would have had no claim against the joint estate if he had 

not murdered his wife.  The application was granted. Hall J held that the application 

is based upon the ground that, owing to the death of Mrs Vonzell, the action for 

judicial separation and forfeiture of the benefits can no longer be proceeded with and 

that, therefore, the interdict is  no longer operative.  The applicant avers, moreover 

that he is entitled, by virtue of the marriage in community of property, which is now 

dissolved by the death of his wife, to one half of the assets in the joint estate at the 

time of her death.  He also held that, seeing that the marriage is dissolved through 

the death of one of the spouses, it is no longer possible for the court to determine an 

action based upon their matrimonial differences, and for this reason he is of the 

opinion that the interdict in its present form cannot remain operative and should be 

discarded.  The decision in Ex parte Vonzell 359 is greatly criticised by Hahlo360, since 

the applicant does in fact benefit from his own wrongful act. In the present case, the 

deceased contributed a lot more to the estate in community of property than the 

applicant.  Hahlo361 argues that although he does not automatically forfeit his half-

share of the joint estate, the applicant should forfeit the financial benefits which he 

derives from community in a case where the other spouse contributed more to the 

joint estate than he did.  In this case, the applicant will be in a better position by 

murdering his wife, than he would have been if he decided to end the marriage 

through divorce.  This, according to Hahlo,362 cannot be the law.  

The judicial precedent set in Ex parte Vonzell363 is followed in Nell v Nell.364  In this 

case, the parties were married in community of property.  The wife murdered the 

husband, who died intestate.  The question was whether Mrs Nell would derive a 

benefit through her wrongful conduct if she should receive her half of the joint estate.  

She only advanced the termination of the marriage with the subsequent benefits, but 

she does not receive any additional benefits from her wrongful act.  Human J cannot 

find any grounds upon which to prohibit Mrs Nell from receiving benefits from the 

marriage in community of property.365  Hahlo366 also does not agree with this 
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decision.  He observes that the judge himself indicates that the benefits are in fact 

advanced through the murder, and that the accused does in fact benefit from her 

own wrongful conduct. However, the Law Commission367 recommends that the 

present position stays the same.  The commission is not convinced that the 

community’s interests will be better served if the perpetrator also forfeits that which 

legally belongs to him under matrimonial property law. 
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conclusion.  The wife was already convicted of the murder of her husband.  They 

were married in community of property.  Thirion J held that:  

“It would seem to me that there is good reason for applying the principles of unworthiness 

also to the benefits of the marriage in community of property so as to deprive the unworthy 

spouse of those benefits.  At common law the spouse through whose fault the marriage ends 

in divorce forfeits the benefits of the marriage in community of property.  There seems to be 

every reason why the spouse who chooses to obtain his freedom through murder rather than 

divorce, should be in no better position.”
369

 (Emphasis supplied) 

In the Dutch case of Breda,370 the court had to decide on the matrimonial property 

division where the wife was convicted of the murder of the husband.  The court held 

that the wife does indeed benefit from the death of her husband, because she 

receives a benefit according the matrimonial property regime.  Taking into account 

section 6 23 2 of the BW371, the court held that the high demands that 

reasonableness and fairness set  to a marriage regarding the matrimonial property, it 

will be unacceptable for the wife to benefit from the matrimonial property regime 

while she participated in his killing.  

Another Dutch case, the so-called Van Wylick-case, shows a lot of similarity to the 

Leeb-case.  A woman was convicted of the murder of her somewhat older husband 

with whom she was married in community of property.  According to the court, there 

seems to be good reasons why unworthiness should also be applicable to 
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matrimonial property benefits that arise from the dissolution of a marriage in 

community of property.  The importance of the court’s ratio decidendi is as follows: 

“[I]t is not correct to say that the spouses when contracting a marriage in community of 

property become entitled as of right and as a matter of law to a division of the joint estate in 

equal shares on dissolution of the marriage through the death of one of the spouses. A 

spouse’s ‘entitlement’ to a division of the joint estate in two equal parts on the death of the 

other spouse, is during the subsistence of the marriage, subject to the uncertain future event 

that the marriage might not be ended by the death of the other spouse but that it might end in 

divorce with an order of forfeiture of the benefits of the marriage.
372

 If a spouse were to 

remove that uncertainty by murdering the other spouse he would, in the case where he had 

not made a contribution or had made the lesser contribution to the joint estate, obtain a 

benefit from his crime on division of the joint estate in two equal parts. He would not merely 

obtain an acceleration of the division of the joint estate.  He would obtain a division of the joint 

estate in equal parts whereas but for the murder the marriage would have continued and 

might have ended in a divorce in which he would have forfeited the benefits of the marriage.  

His conduct in murdering the other spouse would be the direct and immediate cause of the 

dissolution of the marriage, a direct result of which would be that there would, unless the law 

were to step in and deprive him of it, be a division of the joint estate in which he would obtain 

half of the excess of the deceased spouse’s contribution over his own – which he might not 

have obtained had there been a divorce... I therefore come to the conclusion that where one 

of the two spouses to a marriage in community of property, murders the other, the court has 

the power to order that the spouse who committed the murder, forfeits, by reason of the 

murder, the benefits of the marriage in community of property”.
373

 (Emphasis supplied) 

The most recent case dealing with this matter is Danielz NO v De Wet.374  Traverso 

AJP had to decide whether Mrs de Wet could benefit indirectly from the life 

insurance policy by virtue of her claim to a half share of the joint estate. She held 

that, by law, the joint estate terminates on the deceased’s death.375 It is only after the 

deceased’s death that rights in respect of the death benefits arise,376 because before 

that date the proceeds of the policies did not exist,377 and there was not even 

certainty that a claim would ever be made under the policies and, therefore, Mrs de 

                                                           
372

 According to s 9 of the Divorce Act 70 of 1979. 
373

 598C-J. 
374

 2008 (4) All SA 459 (C). 
375

 Danielz NO De Wet 2009 (6) SA 42 (C) par [42]. 
376

 Danielz NO De Wet par [43]. 
377

 Danielz NO De Wet par [41].  



55 
 

Wet cannot benefit from them indirectly by virtue of her right to a half share of their 

joint estate.378  

 

Wood-Bodley379 criticises the decision by Traverso AJP that the proceeds of the 

policy does not fall into the joint estate.  He refers to Meyerowitz380 who states that, 

where an insurance policy is payable to a deceased and if the policy is on his life, 

then the full proceeds of the policy should be shown in the estate account.  No 

reference is made to the policy constituting separate property of the deceased where 

there is a joint estate. Wood-Bodley381 also points out that the available case law are 

not consistent regarding the issue at hand. As an example he refers to the cases of 

Hees v Southern Life Association Ltd382 and Warricker NNO v Liberty Life 

Association of Africal Ltd.383 In this case, Claassen J states that the policy and 

monetary proceeds thereof do not vest in the deceased estate.384 However, in the 

Warricker-case, Van Oosten J held that an insured’s right to proceeds deriving from 

policies does indeed vest in the insolvent estate.385 Wood-Bodley386 concludes on 

this matter by arguing that the applicable principle should still be that no person may 

be enriched by his own unlawful conduct or benefit from conduct that is punishable.  

He argues that this principle is sufficient to deprive an unworthy person of that 

portion of the joint estate.387 He does, however, point out that obtaining an order for 

forfeiture of the matrimonial property benefits of a marriage in community of property, 

as the case was in Leeb v Leeb,388 will not automatically prevent the unworthy 

person from sharing in the proceeds of the policy.389  The purpose of such a 

forfeiture order is not to deprive the unworthy person from all claims to share in the 
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joint estate, but rather that the unworthy person takes either half of the joint estate or 

the sum of his contributions to the joint estate, whichever is less.390  

 

Although these judicial precedents assist in providing some guidance as to how one 

should deal with the conflict between an existing matrimonial property system and 

the application of the unworthiness principle, the situation is still somewhat 

unresolved, because there is yet to be a Supreme Court of Appeal decision on the 

matter. Sonnekus391 recommends that it must be considered to make provision by 

way of a General Amendment Act for a general civilian death prescription for those 

cases that might be problematic.  The determination must enable the courts to, in 

future, just make reference to the general unworthiness principle392 and then find that 

the person is unworthy to receive matrimonial or insurance benefits.  This proposal 

comprises a formulation based on the common law principle, but will not necessarily 

bring legal certainty, because loopholes still exist within the matrimonial property law.  

Proposed legislation will have to address the law of succession and the matrimonial 

property law simultaneously.  

 

The situation is still unclear, and the position in the Dutch law also reflects conflicting 

judgments.  In the so-called Van Wylick-saak, unworthiness is extended to the 

matrimonial property benefits.  In casu an elderly woman married her significantly 

younger nurse, who struggled financially.  About five weeks after their marriage, the 

woman was murdered by her younger husband.  The couple did not enter into any 

agreement regarding their patrimonial property, and were therefore, just like the case 

would be according to South African law, married in community of property.  The 

husband was sentenced, and therefore also, according to section 4 885 of the BW, 

unworthy to receive any succession benefit from his wife’s deceased estate.  The 

question, however, is whether the husband can insist on the division of the joint 

estate in community op property.  The court held that a person who intentionally 

causes the death of another has no right to receive any type of benefit from the 

deceased, and therefore the husband was unworthy to receive half of the joint 
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estate.393  Du Toit394 notes that it seems as though the principle of reasonableness 

and fairness influenced the court’s argument significantly.395 

 

3 Insurance benefits and policies  

In the case of Danielz NO v De Wet,396 Mrs De Wet was the nominated beneficiary 

to the proceeds of the deceased’s policy.  However, Traverso AJP held that she is 

not entitled to benefit. She indicates that an insured is not allowed to claim 

indemnification if he intentionally precipitated the risk insured against,397 nor if the 

insured causes himself to be unworthy by his intentional criminal conduct that is 

 “so connected with the risk and so repugnant to good morals, that public policy requires that 

the assured cannot claim the benefit under the policy”.398 (Emphasis supplied) 

Although Mrs de Wet cannot be unworthy on the first ground mentioned, because 

she did not intentionally kill her husband, Traverso AJP held that public policy will 

indeed require that she be found unworthy based on the second ground, because 

she planned and participated in the vicious assault of her husband which ultimately 

caused his death.399  She is supported in her conclusion by a decision of the English 

Court of Appeal in Gray v Barr.400 In this case the insured took a gun to the house of 

his wife’s lover.  He only intended to threaten the lover, but in the course of an 

ensuing altercation between the two men a shot was fired and the lover was killed.  

Although the accused was acquitted in the criminal proceedings, he was sued by the 
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widow in a civil claim for compensation. He sought to be indemnified by an insurer 

against this claim in terms of a policy that covered him against liability to others 

arising from accidents.  All three judges agree that in the circumstances of the case 

any such claim to indemnity must fail on grounds of public policy.401 It was held that 

an insured cannot claim in terms of an insurance policy if he is guilty of intentional 

and unlawful acts of violence that resulted in death, even though death might have 

been unintended.402 

The Danielz-case can be compared to the situation in the Dutch law, where the BW 

contains certain provisions that are similar to South African law.  Section 7 976 of the 

BW provide the following with regard to the so-called sommenverzekering:403  

“Aan de overeenkomst kunnen geen rechten worden ontleend door degeen die onherroepelijk 

veroordeeld is ter zake dat hij de verwezenlijking van het risico opzettelijk teweeg heft 

gebracht of daaraan opzettelijk meegewerkt heeft.” 

A similar decision is made in the English case of Cleaver v Mutual Rescue Fund Life 

Association.404 In this case a woman was accused and convicted of murdering her 

husband.  She was the beneficiary in terms of a life insurance policy that the 

deceased took out.  The Court of Appeal applies the forfeiture rule and held that the 

wife cannot lay any claim to the insurance money by reason of her crime. 

4 Pension fund benefits 

The case of Makhanya v Minister of Finance405 raises an interesting question 

regarding the unworthiness of a killer to receive pension fund benefits from his 

victim. The deceased was an employee of the South African Police Services.  His 

spouse was accused and convicted of his murder.  On the deceased’s death, certain 

pension benefits became payable to the accused in terms of the Government 

Service Pension Act 57 of 1973.  The deceased’s wife petitioned the Department of 
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Finance for payment of these benefits.  The applicant in this case (the deceased’s 

daughter) instituted proceedings in the High court to prevent the deceased’s wife 

from receiving aforementioned pension benefits.  The question is therefore whether 

a person that is unworthy to inherit from his victim, is also unworthy to receive other 

benefits from the deceased, such as pension benefits.  The court refers to public 

policy, where a person who unlawfully kills another is precluded to acquire a benefit 

in consequence of the killing, and there should be no reason why this should be 

limited only to benefits accruing directly from the estate of the victim.406 The court 

sets a new judicial precedent that, if a spouse is convicted of murder, public policy 

requires the bloedige hand maxim to be extended to cover all benefits accruing to 

the spouse as a consequence of the deceased’s death.  This will include pension 

benefits.  

5 Claims for maintenance and legal costs 

Two questions arise regarding maintenance and legal cost:  In the first place, 

whether the perpetrator can claim maintenance from his victim’s estate and secondly 

whether he is entitled to legal costs from the estate of the person he killed.  In 

principle, dependent children have a claim for maintenance against the deceased 

estates of their parents.407  However, it is unclear whether the common law claim for 

maintenance or the statutory claim of a spouse in terms of the Maintenance of 

Surviving Spouse Act 27 of 1990 will expire if the dependent causes the death of the 

deceased.408   

 The recent and well-known case of S v DD, also known as the “Griekwastad-

plaasmoorde,” arouses a lot of interest among the general public regarding this 

matter. Don Steenkamp was accused and convicted of the murders of his parents, 

Don and Christel Steenkamp, as well as his sister, Marthella Steenkamp.  He was 

the only beneficiary in terms of his deceased parents’ joint will, and his legal fees 

during the criminal case were paid out of the deceased estate.  When Don 

Steenkamp was initially released on bail, he also received an amount of R7500 per 

month out of the deceased estate for his maintenance.409  Schoeman-Malan410 
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discusses the relevance between the Griekwastad-case and the bloedige hand 

maxim.  She explains that it is possible for an unworthy minor to receive money from 

the deceased estate for his maintenance, but this has not been tested in our courts 

before, and each situation will be judged on its own merits.  If such a claim does 

indeed succeed, it will be limited to funds for normal, necessary maintenance that a 

minor can expect from his parents.  It will likely not include funds to pay legal fees.411   

In S v Lotter412 the two accused were major dependents.  They were accused of their 

parents’ murders.  They instituted a claim against the deceased estate of their 

parents.  They argued that they are entitled to inherit, and they need their inheritance 

for maintenance.  The claim was dismissed by the court on grounds of the rule that a 

person cannot benefit from his own wrongdoing.413 Except for maintenance, the 

accused also claimed their inheritance in order to pay their legal fees.  Their legal 

representative argued that they are presumed innocent until proven guilty.414  The 

court dismisses the claim and held that they are unworthy to inherit or to claim legal 

fees from their parents’ deceased estates.415  

In Caldwell v Erasmus416 a father was accused of murdering his son.  While awaiting 

trial, he made an application in terms of which he claimed maintenance for him and 

his daughter as well as for a special diet in prison to be paid out of his son’s 

deceased estate.  He also made an application for his defence to be funded out of 

the deceased estate.  Blackwell J observes that:  

“If it should transpire that the accused is guilty of murdering his son, he would be held in law 

indignus and unworthy to succeed.  The Roman Dutch law would appear to go even further 

and hold that even if the heir had ‘any hand in the death of the deceased though it only is by 

neglect, he would be indignus.”417  (Emphasis supplied) 

Blackwell J notes that he would prefer to come to the same conclusion on the 

principle followed in the English law.418  According to this legal system, it is against 

public policy that a person who is guilty of feloniously killing another should take any 
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benefit from that person’s estate or under that person’s will, as was decided in Hall v 

Knight and Baxter.419 Blackwell J held that the expenses necessary to prove that the 

applicant will need counsel and attorneys of his own choosing cannot be called a 

necessity. He states that it is well known that the state provides counsel should an 

accused not be able to afford one.  Therefore, the claim is not for a necessity, but for 

a luxury and cannot be granted. 420 

There is no primary authority regarding the unworthiness of a minor dependent in 

terms of a claim for maintenance against the deceased estate.421  Du Toit422 

suggests that each case should be considered on its own merits while taking into 

account the need that one person has for maintenance, and the ability of the 

deceased estate to pay the maintenance.  If it must be decided whether or not to 

grant a minor’s claim for maintenance against the deceased estate of his parent(s) 

the court must consider the general principles of maintenance claims as well as the 

general principles of unworthiness. It can be argued that a minor who killed another 

can also not take any benefit from his victim. It seems only fair that this should 

include the benefit to receive maintenance from the deceased estate.  The same 

principles should probably be applicable to maintenance claims from a person who 

kills his spouse.  Du Toit states that a maintenance claim must be just, fair and 

legitimate.423 Corbett et al424 mention that although it is accepted that the issue is 

whether the surviving spouse is in fact in need of maintenance, and not whether he 

has a right to inherit from the deceased estate, the legislature could not have 

intended that the misconduct would never be relevant.  The problem is that once it is 

admitted that the perpetrator is disqualified from receiving maintenance, it is not 

always clear where the line should be drawn.  Should it be the case that a surviving 

spouse who murders the predeceased spouse should only be unworthy to receive 

maintenance in extreme cases? 
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To conclude this matter it can be accepted that no person should be allowed to a 

claim for maintenance or legal fees against the estate of the deceased whose death 

he caused.425  A claim to this effect should therefore not succeed.   

6 Inter vivos trusts 

The distinction between a testamentary trust and an inter vivos trust is an important 

one.  A testamentary trust is created by using the rules of the law of succession, and 

must therefore also comply with the requirements for a valid will.426 On the other 

hand, the inter vivos trust is created by agreement during the lifetime of the founder 

by using the rules of law of contract.427  When applying the bloedige hand maxim to 

a testamentary trust, the situation is clear.  Since the trust only comes into existence 

on the death of the founder, any beneficiary who causes the death of the deceased 

will be unworthy to inherit from that testator due to the application of the bloedige 

hand maxim. The question with inter vivos trusts is whether an unworthy person can 

still be a beneficiary in terms of such an ongoing trust.  An inter vivos trust is an 

agreement between living people, and the rules of the law of succession – including 

the bloedige hand maxim – are not applicable.428  In this type of trust, the 

creator/founder of the trust enters into an agreement with the trustee, in terms of 

which the founder undertakes to donate certain assets to the trustee in such a 

capacity. The trustee must then use these assets for the benefit of a third person, 

called a trust beneficiary.429  This question is well explained in the abovementioned 

Griekwastad case.  The deceased parents created 2 inter vivos trusts during their 

lifetime, and put the bulk of their assets, including all the farms that they owned, into 

these trusts.  These trusts were created in 2003. The accused was the only 

beneficiary in terms of the first trust, and his deceased sister the only beneficiary of 

the second trust.  The problem with this situation is that the trusts were created 

during the lifetime of the deceased, and not in terms of a will. The situation regarding 

direct bequests is clear – an unworthy person cannot take such a benefit from a will.  

But due to loopholes in our law, it seems as though it might be possible for an 

unworthy beneficiary to take a benefit under an inter vivos trust.   
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7 Conclusion 

Sonnekus and Van der Walt430 support the approach that the grounds of 

unworthiness should not be extended to the normal legal consequences of the 

dissolution of a marriage. According to them, another conclusion will lead to 

confusion between the rules of succession and the law of matrimonial property. On 

the other hand, Hahlo431 criticises the Vonzell and Nell decisions. He agrees that a 

spouse that kills the other spouse should not automatically forfeit his half-share in 

the joint estate; he argues that this does not mean that he should not forfeit the 

financial benefits derived by him by reason of the fact that his own contributing to the 

joint estate was less than those of his wife. Another conclusion will not be in line with 

the principle that a person should not be allowed to benefit from his will.  

Voet432 states that a person will be unworthy and disqualified from taking a benefit 

under a will or on intestacy if he prevents a testator from making a will by using 

duress or fraud.  This ground for disqualification has never been addressed by our 

courts433 but, having regard to the policy consideration that no one should be 

permitted to benefit from his own wrongful act, it can be predicted that Voet’s 

statement will be implemented by our courts, should the occasion arise.  The same 

writers suggest that this principle applies equally to a person who by duress or fraud 

(which, it is submitted, must be taken to include undue influence) causes a testator 

to make a will or a particular bequest in such person’s favour.434  In the latter case, 

however, the testator will not have exercised his free will, and the will or bequest will 

in any event be invalid on account of not adhering to the requirements of a valid 

will.435  
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Chapter 5: Conclusion and recommendations 

                                         

In this study, the bloedige hand maxim is discussed as one of numerous Roman-

Dutch grounds of unworthiness to inherit.436 According to De Waal and 

Zimmermann,437 it seems as though the highly criticised policy-based approach has 

turned the bloedige hand maxim into a vague principle that can be applied in novel 

situations such as the one in Danielz NO v De Wet.438 

In modern South African law, many of the specific grounds of disqualification 

recognised in the seventeenth and eighteen centuries became obsolete.439 Today 

the question is whether South African law practitioners should move beyond the 

specific grounds in search of a general underlying principle of unworthiness to rely 

on.440 This idea came forward early in the twentieth century in Taylor v Pim.441 In this 

case the plaintiff asked for an order to set aside a will in terms of which the 

defendant had been appointed as the sole heir of the deceased. Bale CJ grants the 

order on the basis that the defendant caused the deceased to fall from a moral and 

honourable life to an immoral and degraded one, that his conduct with the deceased 

was adulterous in nature, that he exposed her to and provided her with alcohol when 

he was aware that she was not allowed to consume alcohol for medical reasons and 

also that he failed to provide her with medical care when she needed it.442  Barns 

and Thompson443 observe that it would seem as if the idea of having a generalised 

unworthiness category was never part of the Roman-Dutch system.  The situation 

will have to be clarified by a Supreme Couth of Appeal. The High Courts in Pillay v 

Nagan444 and Danielz NO v De Wet445 did, however, accept that the possibility of 

such a category does exist in South African law. These courts come to the 
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conclusion by relying principally on Domat.  Barns and Thompson446 submit that this 

reliance on Domat and the subsequent conclusion that there seems to be a general 

underlying category of unworthiness in the South African law are unwarranted and 

jurisprudentially unsound. They further state that: 

 “the risk of opening the legal floodgates to spurious claims is yet another reason to suggest that 

reliance on Domat’s Gloss should be approached with caution.”
447

 

Barns and Thompson448 argue that, to rely on public policy as a ground for 

unworthiness, does not carry the approval of the Supreme Court of Appeal.449 They 

further point out that it is clear that Roman-Dutch authors should be favoured over 

continental ones,450 and if the Roman-Dutch law is sufficient to deal with a situation, 

it is unnecessary to extend the grounds of unworthiness to include public policy.451 

Barns and Thompson452 submit that the general principle of unworthiness – that no 

one can benefit from their own wrongful act or conduct which is punishable – is 

sufficient enough to include any wrongdoing towards the deceased, and that reliance 

on Domat is unnecessary. The courts fail to explain why it is necessary to rely on 

Domat.453 The writers suggest that a sound theoretical basis inspired by existing law 

is needed to justify new categories of persons who are disqualified from inheriting.454 

They further emphasise that: 

 “’equity’ and ‘good manners’ are elusive, wide, and open-ended concepts and an unbridled utilisation 

of these concepts can result in unintended consequences”.
455 (Emphasis added) 

                                                           
446

 De Waal et al South African Law of Succession and Trusts:  The past meeting the present and thoughts for 
the future (2014) 123 124. 
447

 Barns and Thompson in De Waal et al South African Law of Succession and Trusts:  The past meeting the 
present and thoughts for the future (2014) 123 127. 
448

 De Waal et al South African Law of Succession and Trusts:  The past meeting the present and thoughts for 
the future (2014) 123 127. 
449

 As discussed in Potgieter v Potgieter 2012 (1) SA 637 (SCA) par [34]. 
450

 See also Bank of Lisbon and South African v De Ornelas 1988 (3) SA 580 (A). 
451

 Barns and Thompson in De Waal et al South African Law of Succession and Trusts:  The past meeting the 
present and thoughts for the future (2014) 123 128. 
452

 De Waal et al South African Law of Succession and Trusts:  The past meeting the present and thoughts for 
the future (2014) 128. 
453

 Barns and Thompson in De Waal et al South African Law of Succession and Trusts:  The past meeting the 
present and thoughts for the future (2014) 128. 
454

 Barns and Thompson in De Waal et al South African Law of Succession and Trusts:  The past meeting the 
present and thoughts for the future (2014) 128. 
455

 Barns and Thompson in De Waal et al South African Law of Succession and Trusts:  The past meeting the 
present and thoughts for the future (2014) 128. 



66 
 

Our courts note on numerous occasions that, unlike other legal systems, for example 

the English system, our courts are not courts of equity.456  Barns and Thompson457  

are of the opinion that courts, when applying Domat’s Gloss, will have a far too wide 

discretion to extend existing grounds of unworthiness based on public policy. 

As early as the Taylor-case, Bale J pointed out that some of the Roman-Dutch 

grounds of unworthiness to inherit might have become obsolete because it does not 

keep up with the spirit of modern times.458 

In Ex parte Steenkamp and Steenkamp459 Steyn J is reluctant to accept that the 

grounds of unworthiness mentioned by the Roman-Dutch authors can be extended 

by way of interpretation.460 

In the more recent case of Pillay v Nagan461 the court adopts a different approach.  

McCall J had to decide whether a person who forged a will could inherit from the 

person whose will he forged. To forge someone’s will is not one of the grounds of 

unworthiness mentioned by the Roman-Dutch authors. McCall J does, however, use 

an existing ground, namely the disqualification of a person who hides the last will of 

the testator,462 to extend the grounds of unworthiness to include persons who forge a 

will.  McCall J explains the analogy as follow: 

“In my view, by analogy with the case of a legatee hiding a will in order to deprive the heir of 

his inheritance, the first defendant in this case ought to be considered unworthy of inheriting 

from the intestate estate of the testator and his share on intestacy to accrue to his brothers 

and sisters.”  
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McCall J held that the first defendant is unworthy to inherit or receive any other 

benefit from the deceased estate.  His justifies this conclusion on the basis of a 

general underlying principle of unworthiness:463 

“In my judgment public policy requires that someone who has sought, to defraud persons of 

their rightful inheritance by forging a will should be regarded as being unworthy of succeeding 

to the estate of the person whose heirs he attempted to defraud”. 

Although obiter, the court in the Taylor-case refers with approval to the statement of 

Domat which clearly implies that it is ineffective to remain in the straitjacket of a 

specific and closed list of grounds of unworthiness to inherit.464  This approach 

receives further support in the case of Danielz NO v De Wet465 when dealing with the 

question of whether the respondent can inherit under her husband’s will. Traverso 

AJP held that the beneficiary is unworthy to inherit any benefit under the will for the 

same reasons than being unworthy to take any benefits in terms of the insurance 

policy.466  She also refers to the bloedige hand maxim and points out that the rule 

“has been part of our common law since Roman times.”467 Traverso AJP 

emphasises that murder is only one of numerous listed grounds of unworthiness 

mentioned by the Roman-Dutch authors.  She goes on to say that it will be 

“inappropriate to list specific grounds upon which a person was to be considered 

unworthy to inherit.”468 Traverso AJP further states that it can be accepted that these 

listed grounds cannot be seen as static and that “the common law should be 

developed to include those grounds that presently offend the boni mores of 

society.”469 She concludes that there is not any doubt that the respondent is 

unworthy to receive any benefit under her husband’s will, whether it is because of 

their marriage in community of property, in terms of the insurance policy or as heir in 

terms of the will.470 De Waal and Zimmermann471 point out that the Danielz-case also 

provides authority for the extension of the grounds of unworthiness to fields outside 
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the law of succession, for example matrimonial property benefits, pension benefits 

and insurance benefits. Hahlo points out that courts will have the discretion to 

develop the application of the general rule of unworthiness to fields both within and 

outside the law of succession, because “times change and conceptions of public 

policy change with them”.472  

It is said that public policy, which is the representation of the legal convictions of the 

community, is rooted in the Constitution and the fundamental values it promotes.473 

Public policy enforces the ideas of fairness, justice and reasonableness. Public 

policy represents the general sense of justice of the community, the boni mores, 

manifested in public opinion.474 Another applicable common law principle is the 

requirement of good faith.475 The court in Barkhuizen v Barkhuizen476 puts it into 

perspective by saying that the way our law currently stands; good faith is an 

underlying value that is given expression through existing rules of law, but not a self-

standing rule.477 This view is also confirmed in Potgieter v Potgieter NO.478   It is 

submitted that the courts should not be given unlimited discretion to extend the 

grounds of unworthiness based on public policy.  The opinion of what counts as 

unworthy behaviour which is against public policy is very subjective and will differ 

from court to court.  To allow courts a broad discretion in this regard will lead to wide 

spread judicial precedents and consequently legal uncertainty. 

In conclusion, the purpose of this chapter is to reiterate the argument that the 

problem does not lie with the decisions of the court, but rather with the reasoning of 

the judicial officers about why a person is unworthy to inherit.  Barns and 

Thompson479 emphasises that the outcome of the cases will not necessarily be 

different, but the principles of precedent will be better served if the decisions of 

courts are based on the general common law principle of unworthiness or one of the 

other recognised common law grounds of unworthiness. They warn that the test 
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suggested by Domat is too vague. Applying this test might possibly lead to unjust 

results. Although the test does provide the benefit of flexibility within the law, an 

argument in favour of its application will have to be well-reasoned to outweigh all the 

possible risks and also the rules of precedent.480   Cases subsequent to Taylor v 

Pim481 that rely on Domat fail to provide a logical and well-reasoned argument.482  

Domat’s Gloss raises tension between the view of  broader society of what equity 

and good manners require on the one hand, and on the other hand, the testator’s 

true intention and freedom of testation to leave his estate to whomever he deems fit, 

regardless of the beneficiaries’ unworthiness in the eyes of the wider public.483  

 

  

                                                           
480

 Barns and Thompson in De Waal et al South African Law of Succession and Trusts:  The past meeting the 
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482

 Barns and Thompson in De Waal et al South African Law of Succession and Trusts:  The past meeting the 
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