
 

 

THE DETERMINATION OF MERGER IMPLEMENTATION FOR 

PURPOSES OF MERGER CONTROL WITHIN THE AMBIT OF 

SOUTH AFRICAN COMPETITION LAW 

 

by 

 

Dineo Mashego 

04400577 

 

Submitted in fulfilment of the requirements for the degree 

 

(LLM in Mercantile Law) 

 

In the Faculty of Law, 

University of Pretoria 

 

Date: 17 November 2015 

 

Supervisor :  Professor Corlia Van Heerden 

 



2 

 

 

    
      
  Faculty of Law 
 

Submission form for mini-dissertation/dissertation/thesis 
 

1. Personal details 

 

Title: Miss……………………………    Student number: 04400577…… 

 

Surname: ……Mashego ..………………………………………………………………………………………………….. 

 

First names: …Dineo ………….…………………………………………………………………………………………... 

 

2. Home/postal address: …P O Box 419, Ekangala …………………………………………….……………… 

 

……………………………………………………………………………....…    Postal Code: 1021……………………….. 

 

Tel.: …0741866631………………………………………………      Cell no: 0797575775………………..…………... 

 

3. Work address: 77 Meintjies Street, Sunnyside, Pretoria …..……… 

 

………………………………………………………………………………….   Postal Code: …0001…….……..……… 

 

4. Details of mini-dissertation/dissertation/thesis 

 

Degree: …..LLM in Mercantile Law…………………………………….………………………………. 

 

Department: … Mercantile Law ………………………………………………….……………………………………. 

 

Supervisor: Professor Corlia Van Heerden …………………………………………………………………………… 

 

Co-supervisor: N/A………………………………………………………………………………………………..… 

 

5. Statement by candidate 

 

I declare that the mini-dissertation/dissertation/thesis, which I hereby submit for the abovementioned degree at 

the University of Pretoria, is my own work and has not previously been submitted by me for a degree at another 

university. Where secondary material is used, this has been carefully acknowledged and referenced in 

accordance with University requirements. I am aware of University policy and implications regarding plagiarism. 

 

Signature: …………………………………………………………   Date: ……………………………….. 

  

6. Statement by supervisor: 

 



3 

 

I declare that I hereby approve that (full names of student) …………………………………………………………….. 

 

may submit his/her mini-dissertation/dissertation/thesis as well as the prescribed summary.   

 

The co-supervisor has agreed to the submission (if applicable). 

 

…………………………………………….    ……………………………….. 

Supervisor      Co-supervisor (if applicable) 

 

Date:  ……………………………………    Date:  ……………………… 

 

 

 

This document should be submitted to:   

For LLM Coursework and LLM Research:  Rina Deetlefs;  

LLD:  Jeanne-Kay Goodale. 

 

 

 

 

 

 

 

 

 

 

 

 

 



4 

 

ACKNOWLEDGEMENTS 

To my Supervisor, Prof. C van Heerden thank you for your understanding, guidance, 

patience and assistance with my dissertation. 

Thank you to Chifwiri Nyirongo and Francis Waswa, for keeping me motivated and 

supporting me in this journey. 

This dissertation is dedicated to my son, Tumish Austin Mashego, with lots of love.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



5 

 

ABSTRACT 

The Competition Act 89 of 1998 (Competition Act), contains merger review 

provisions that establish a mandatory merger filing regime for merger transactions 

that meet the statutory definition of a merger as well as the prescribed thresholds for 

notification.1 The mandatory merger requirements are contained in section 13(1)(b) 

and section 13A(3), of the Competition Act. These sections prohibit any party from 

implementing a merger without the approval of the respective competition authority. 

Section 13 and 13A read with 59(1)(d)(vi) grants the Competition Tribunal (Tribunal), 

a competition regulator that is established in terms of section 26(1) of the Act, the 

power to impose an administrative fine on the parties that contravene the provisions 

of sections 13 and 13A. Section 59(2) reads, “An administrative penalty imposed in 

terms of subsection (1) may not exceed 10% of the firm’s annual turnover in the 

Republic and its exports from the Republic during the firm’s preceding financial 

year.” 

The prescribed administrative fine is the same as the fine that the Tribunal might 

impose on companies that are found guilty of engaging in prohibited practices 

contained in Chapter 2, which relates to, inter alia, cartel conduct2 or abuse of 

dominance3 or price discrimination.4 By not making a distinction between the fines 

imposed for anti-competitive conduct under chapter 2, the Competition Act illustrates 

                                                           
1
 The respective authorities are known as the Competition Commission, the Competition Tribunal and the Competition 

Appeal Court. See section 2 for details of the respective competition Authorities. 
2
A cartel is defined as an organization created from a formal agreement between a group of companies that 

can either be producers of a good or service, to regulate supply in an effort to regulate or manipulate prices. 

Section 4 describes the conduct which the competition authorities might consider to be a cartel. 
3
Section 7 defines a dominant firm as a firm that has at least 45% of the market or at least 35% of that market 

or where it can be shown that the firm has market power. The conduct which is regarded as an abuse of 

dominants is contained in section 8 of the Competition Act.    
4
 The provisions regarding price discrimination are contained in section 9 of the Competition Act.  
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how important it is for merging companies to not implement the merger transaction 

without the approval of the competition authority.       

Despite the possibility of sanctions by the Tribunal and the imposition of a maximum 

fine of 10%, of the companies’ turnover of the previous financial year, the 

Competition Act does not provide a definition or an explanation of what 

“implementation” means. A definition of the term “implementation” is important for 

two reasons, firstly it helps the merging companies to avoid conduct that 

contravenes section 13 and 13A(3) and secondly, it ensures that the competition 

authorities are able to effectively use merger review to prevent conduct that 

facilitates or creates anti-competitive markets. The question that this dissertation 

seeks to answer is, what does implementation means for purpose of merger review?  

This dissertation considered the merger review provisions that are applied in the 

European Union’s (EU) legislations and the case law of the European Commission 

(EU) to find out how the term “implementation” has been defined in the EU. A 

comparison of the EC merger control regime and the South African merger control 

regime assisted to identify possible similarities and differences that might assist to 

find the definition of the tern implementation. This dissertation identified factors, in 

the considered EU decisions, which are important for merger review in the South 

African context as these factors assist to understand how the merging companies 

might avoid contravening the South African Competition Act in the context of a 

merger. 

The factors identified in the EU decisions include, inter alia, “merger agreement,” 

“control,” “jurisdiction” and “effects” in South Africa. Although these factors are not 

exhaustive, the competition authorities need to consider all factors together when 
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determining what implementation means. When applying the above factors to South 

African merger review it can be concluded that, “implementation” for purpose of 

merger review entails the enforcement of the terms of a merger agreement or terms 

of reference of the merger agreement, to the extent that such conduct constitute 

control either by way of majority shares or by way of influencing the business of the 

company being acquired. The enforcement of such merger agreement terms must 

take place in South Africa and do not necessarily need to have any direct effects on 

competition.     
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CHAPTER 1 

INTRODUCTION 

The provisions regulating competition law in South Africa are contained in the 

Competition Act 89 of 1998 (Competition Act), in respect thereof the interpretation 

can be found in the decisions by the respective competition authorities,5 which are 

established by the provisions in the Competition Act. The Competition Act came into 

operation in 1999,6 and its establishment updated the competition regulation in 

South Africa to meet the international standards7 that are implemented by regulators 

and courts in developed countries such as the United States of America (USA), 

Canada and European Union (EU).  

What is important to note about competition law is that competition provisions have a 

direct impact on the economic activity and growth, of the respective country. It is thus 

essential that the competition provisions are structured in a way that they do not 

hinder trade or create insurmountable barriers to entry8 for new entrants in any 

market. This is achieved by having clear competition law principles that will be 

enforced by specialised authorities that have defined responsibilities applicable to 

the enforcement of such provisions.9 Since compliance with competition law is 

mandatory, the competition provisions should establish appropriate sanctions and 

                                                           
5
 The respective authorities are known as the Competition Commission, the Competition Tribunal and the Competition 

Appeal Court. See section 2 for details of the respective competition Authorities. 

6 Some of the provisions of the Competition Act came into effect in 1 September 1999.  

7 The ICN Merger Working Group: Investigation and Analysis Subgroup ICN Merger Guidelines Workbook Prepared for the 

Fifth Annual ICN Conference in Cape Town April 2006. 
8
 Barriers to entry consist of high start-up costs or other obstacles that prevent new competitors from easily entering an 

industry or area of business. Barriers to entry benefit existing companies already operating in an industry because they 

protect an established company's revenues and profits from being whittled away by new competitors. Source: 

Investopedia http://www.investopedia.com/terms/b/barrierstoentry.asp#ixzz3q12nAqKt .  
9
 Department of Trade and Industry. 1997. Proposed Guidelines for Competition Policy A Framework for 

Competition, Competitiveness and Development. [Online] Available from: http://us-

cdn.creamermedia.co.za/assets/articles/attachments/04390_competition_policy_guidelines.pdf [Accessed 

2014-08-06]. 
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remedies for instances where the provisions of the competition law are infringed.10 In 

order to avoid the unlawful and abusive application of the competition law provisions 

by the competition authorities, competition law must contain provisions to facilitate 

effective review mechanisms. This review mechanism will also create a strong and 

credible competition law regime.11  

However, since South Africa is a developing country, its competition regulation 

needs to do more than regulate competition. The competition law provisions must 

also seeks to rectify anti-competitive12 conditions such as, monopolistic markets 

which were created by the laws that existed during the apartheid regime.13 In 

addition, the provisions must establish mechanisms to monitor asses and prohibit 

conduct that might re-establish market conditions that are conducive to anti-

competitive. Merger regulation is one of the tools that the competition regulators use 

to prevent conduct that might facilitate anti-competitive conduct.   

Merger regulation refers to the provisions, within a statute or regulations, that 

regulate the conduct of companies, which the respective competition authorities 

consider as a merger or an amalgamation for purpose of the application of the 

competition law.14 In the Competition Act, provisions concerning merger regulation 

are a preventative measures as they ensure that companies do not used mergers to 

creation platforms that facilitate anti-competitive behaviour such as abuse of 

                                                           
10

 Whish, Chapter 20 par 2.  
11

 Ibid.  
12

 Department of Trade and Industry. 1997. Proposed Guidelines for Competition Policy A Framework for 

Competition, Competitiveness and Development. [Online] Available from: http://us-

cdn.creamermedia.co.za/assets/articles/attachments/04390_competition_policy_guidelines.pdf [Accessed 

2014-08-06]. 
13

 International Competition Network. 2006.  ICN Merger Working Group: Investigation and Analysis Subgroup. 

[Online] Available from;  http://www.internationalcompetitionnetwork.org/uploads/library/doc321.pdf.  
14

 Whish, Chapter 20 par 2. 
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dominance and coordinated conduct.15 Further, the preventative measure of merger 

regulation eases the burden on the competition authorities, as prosecuting 

behavioural conduct is more costly given that the damage has already been done.16  

The preventative element of merger review is entrenched in section 13(1)(b) and 

section 13A(3) of the Competition Act, which prohibits any party from implementing 

different categories of mergers17 without the respective competition authority’s 

approvals. The inclusion of “must notify” in section 13A (1) creates a mandatory 

notification requirements on any party to an intermediate merger18 or a large 

merger.19 However, sections 13A does not only create a mandatory notification 

requirement of mergers but it also imposes a restriction on the implementation of 

such mergers as appears from the wording of section 13A(3).  

The words “may not implement” that are contained in section 13A(3) might suggest 

that the respective parties have a discretion to decide whether to implement the 

merger. However, the prohibition in section 13A(3) has to be read with 59(1)(d)(vi) 

which grants the Competition Tribunal (Tribunal) authority to sanction the parties that 

implement a merger without the respective authority’s approval, by imposing an 

administrative fine. The Tribunal is a competition regulator that is established in 

terms of section 26 (1) that has, inter alia, judicial and administrative functions under 

the Competition Act. Section 59(1)(d)(vi), of the Competition Act, reads as follows: 

‘(1) The Competition Tribunal may impose an administrative penalty is only-  

     (d) if a party to a merger have –  

                                                           
15

Chapter 2 of the Competition Act.   
16

 Lewis, D. 2001. "Why merger regulation? – A response to our critics". [Online] Available from: 

www.lexusnexus.co.za [Downloaded 2013-09-05].   
17

 Section 11 of the Competition Act. 
18

 Section 11(5)(b) of the Competition Act. 
19

 Section 11 “(5) (c) of the Competition Act.  
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            (vi) proceeded to implement the merger without the approval of the 

Competition Commission or Competition Tribunal as required by the Act 

 

Section 59 (2) of the Competition Act curves the administrative penalty, referred to 

above, to a maximum of 10% of the companies’ annual turnover and its exports 

during the companies’ preceding financial year. A similar maximum penalty can be 

imposed by the Tribunal for contraventions of provisions under chapter 2 of the 

Competition Act. The fact that the Tribunal may impose a maximum fine on firms 

which implement mergers prior to the relevant approvals illustrates the importance of 

compliance with provisions contained in section 13 and 13A of the Competition Act. 

These provisions also show that the merging companies do not have a choice but to 

avoid conduct that might be perceived as implementation without the respective 

competition authority’s approval.    

Despite the possibility of sanctions by the Tribunal and imposition of a maximum fine 

of 10%, of the companies’ turnover of the previous financial year, the Competition 

Act does not provide a definition or an explanation as to what is meant by 

“implementation.” A definition  of the term “implementation” is important for two 

reasons, firstly it helps the merging companies to avoid conduct that contravenes 

section 13 and 13A(3) and secondly, it ensures that the competition authorities are  

able to effectively use merger review to prevent conduct that facilitates or creates 

anti-competitive markets. The question that this dissertation seeks to answer is, what 

does implementation means for purpose of merger review?  
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CHAPTER 2 

THE HISTORICAL BACKGROUND OF THE COMPETITION ACT 

2.1. Historical background of the Competition Act 

When the current Government came into power in 1994, it identified a need to curb 

anti-competitive conduct of dominant firms as well as to eliminate coordinated 

conduct of companies that operated in markets which were identified as 

concentrated and monopolistic.20 In this respect, the government resolved to review 

the competition policies in South Africa.21 Previously, the Regulation of Monopolistic 

Conditions Act 24 of 1955 and the Maintenance and Promotion of Competition Act 

96 of 1979 were some of the legislations that were established by the legislature as 

a means of correcting market conditions that facilitated monopolistic conduct.22 

However, the Government recognised the imperfections of these former Acts, as 

they did not address the uneven competitive landscape of South Africa and did not 

facilitate trade between South Africa and other Southern African neighbouring 

countries.23  

Since competition regulation is directly linked to the economic activities within South 

Africa, the Government tasked the Department of Trade and Industry (DTI) to 

construct guidelines24 and framework which would inform the enactment of the new 

                                                           
20

 Burgeat, E. 2003. "Competition Law and Policy in South Africa, An OECD Peer Review 2003". [Online] 

Available from: www.oecd.org/DAF/Competition [Downloaded 2014-05-15].   
21

 Department of Trade and Industry. 1997. Proposed Guidelines for Competition Policy A Framework for 

Competition, Competitiveness and Development. [Online] Available from: http://us-

cdn.creamermedia.co.za/assets/articles/attachments/04390_competition_policy_guidelines.pdf [Accessed 2014-

08-06]. 
22

 International Competition Network. 2006.  ICN Merger Working Group: Investigation and Analysis 

Subgroup. [Online] Available from;  

http://www.internationalcompetitionnetwork.org/uploads/library/doc321.pdf 
23

 Competition Commission of South Africa. Available from http://www.compcom.co.za/about-us/ [Accessed 

2014-05-05].  
24

 Department of Trade and Industry. 1997. Proposed Guidelines for Competition Policy A Framework for 

Competition, Competitiveness and Development. [Online] Available from: http://us-

cdn.creamermedia.co.za/assets/articles/attachments/04390_competition_policy_guidelines.pdf [Accessed 2014-

08-06].  



15 

 

competition legislation.25 The DTI, inter alia, identified the following policies that 

should underline the new competition legislation:  

a) A clear reflection of how much foreign investment competition policy attracts, 

since international firms seek to take advantage of local strengths and market 

opportunities. 

b) The building of a more balanced Southern African regional economy through 

competition policies that enhance the ability of South Africa to incorporate 

other Southern African countries' output into South Africa.  

These principles informed the Government’s decision to enact the Competition Act, 

which was considered as a means to bring about changes to the overall regulation of 

competition in South Africa. The Competition Act prescribes provisions that govern 

conduct of companies that trade in South Africa.26 The Competition Act created three 

statutory bodies with exclusive powers of enforcing the Competition Act. In the 

introductory chapter it was indicated that effective enforcement of competition 

provisions could be eased by placing the enforcement rights on institutions that 

specialises in competition. This feature is recognised in the preamble of the 

Competition Act that recognises the need to “establish independent institutions to 

monitor economic competition.”  

2.2. The establishment of Competition Authorities  

The provisions dealing with the establishment and functions of the competition 

authorities are contained in Sections 19 to Section 36 of the Competition Act. 

Section 19 of the Competition Act, establishes the Competition Commission 

(Commission) with inter alia, investigative functions,27 the power to grant exemption 

                                                           
25

 Section 13 (5)(b)and section 14 (1)((b) of the Competition Act.  
26

 Burgeat, E. 2003. "Competition Law and Policy in South Africa, An OECD Peer Review 2003". [Online] 

Available from: www.oecd.org/DAF/Competition [Downloaded 2014-05-15].   
27

 Section 21 (1) (c) of the Competition Act.  
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for certain prohibited practices, 28 the power to prosecute companies that engage in 

prohibited conduct,29 the power to asses merger activities as well as adjudicative 

functions30 on specific merger provisions contained in the Competition Act. Section 

26(1) establishes the Tribunal (Tribunal) whereas section 36(1) establishes the 

Competition Appeal Court (CAC). The Tribunal and the CAC are granted inter alia, 

judicial and administrative functions, under the Competition Act.31 The decisions of 

the Competition Authorities, as published on their respective websites32 demonstrate 

that the respective Competition Authorities are exercising their powers, in terms of 

the Competition Act, by enforcing the provisions contained in Chapter 2 and Chapter 

3.33 

An example of the Commission’s innovative enforcement of the Competition Act 

occurred in 2011, when it devised and published an invitation to companies in the 

construction sector, to come forth and “confess” their anti-competitive conduct, as 

part of its fast-track settlement initiative.34 This initiative illustrates how the 

Commission enforces the provisions of the Competition Act towards the fulfilment of 

the DTI recommendations of competition enforcement provisions for the prosecution 

of conduct that affect the South Africa’s wellbeing.35 In the fast-track settlement 

policy, the Commission invited companies who have been party to collusive 

practices, prohibited under Section 4 of the Competition Act, in bidding for projects in 

                                                           
28

 Section 5 of the Competition Act. 
29

 Section 21 (1) (c) of the Competition Act. 
30

 See sections 21 (1) (e) of the Competition Act. 
31

 See section 27 (1) and section 38 (1) of the Competition Act. Hereinafter reference to Competition 

Authorities incorporates the Commission, Tribunal and CAC, unless indicated otherwise. 
32

 See http://www.compcom.co.za/merger-and-acquisition-activity-update/ and 

http://www.comptrib.co.za/search/SphinxSearchForm?Search=EU.  
33

 Explained fully under paragraph 2.3.1.   
34

 Competition Commission of South Africa website http://www.compcom.co.za/cartels-3/. 
35

 Burgeat, E. 2003. "Competition Law and Policy in South Africa, An OECD Peer Review 2003". [Online] 

Available from: www.oecd.org/DAF/Competition [Downloaded 2014-05-15].   
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the public and private sectors to apply for settlement with complete and truthful 

disclosure of information regarding collusion.36 This initiative resulted in the 

conclusion of a number of settlements in a four year period.37   

2.3. Conduct regulated under the Competition Act  

In order to implement the goals identified in the guidelines of the DTI and to ensure 

that the competition provisions do not hinder free trade,38 the application of the 

Competition Act is restricted in section 3(1) of the Competition Act. Section 3(1) 

states that, the Competition Act applies to “all economic activity within, or having an 

effect within the Republic.”39 It is important to note that the Competition Act also 

identifies economic conduct that does not fall within its application in section 3(1)(a) 

to (e). 

The Competition Act also prescribes the conduct that falls within its application in 

chapter 2 and chapter 3. The conduct, prescribed in the Competition Act, can be 

classified into two categories, namely (a) prohibited conduct, which is behaviour that 

is not allowed in terms of the Competition Act and (b) preventative conduct, which is 

conducts that needs to be assessed by the Competition Authorities to identify its 

possible effect on competition. Most competition regimes provide for provisions that 

prohibit restrictive agreements and unilateral abusive behaviour of dominant 

companies. In South Africa, the same provisions are found in Chapter 2 and Chapter 

3,of the Competition Act, that contain provisions that seeks to “remove or reduce the 

distorting effects of excessive economic concentration and corporate 

                                                           
36

 Makhaya, T (Deputy Commissioner, Commission) 2013), Construction firms settle collusive tendering cases 

with R1.5 billion in penalties,  media release, Dti Campus, Pretoria, 24 June, viewed 06-08-2014., 
37

 Ibid.  
38

 Whish Chapter 20 page 799. 
39

 Refer to the judgement in the American Natural Soda Ash Corporation , CHC Global (Pty) Ltd vs the 

Commission, Batswana Ash (Pty) Ltd, Chemserve Technical Products and the Minister of the DTI, 

12/CACA/Dec01. Further details are contained in Chapter 4 of this dissertation.  
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conglomeration, collusive practices, and the abuse of economic power by firms in a 

dominant position”40  

2.3.1. Restrictive practices  

The conduct contained in Chapter 2 comprise of horizontal,41 vertical42 as well as 

unilateral conduct43 of companies in the market. Anti-competitive conduct commonly 

exists in markets characterised by few firms or in markets where there is only a 

single dominant company.44 Chapter 2 is divided into three parts; the first part 

contains provisions that prohibit conduct between companies in a horizontal 

relationship as well as companies in vertical relationship, that have the effect of 

substantially preventing or lessening competition. The second part contains 

provisions that prohibit a dominant firm from abusing its dominance45 and from 

discriminating based on price.46 The third part contains provisions that grant the 

Commission powers to grant exemptions. The sections that are relevant for this 

dissertation are those contained in section 4, section 5, section 8 and section 9 read 

with the definition sections47 and sections that relates to the application of the 

Competition Act.48  

                                                           
40

 Department of Trade and Industry. 1997. Proposed Guidelines for Competition Policy A Framework for 

Competition, Competitiveness and Development. [Online] Available from: http://us-

cdn.creamermedia.co.za/assets/articles/attachments/04390_competition_policy_guidelines.pdf [Accessed 2014-

08-06].  
41

See section 4 of the Competition Act. 
42

 See section 5 of the Competition Act 
43

 See section 6 of the Competition Act. 
44

 International Competition Network. 2006.  ICN Merger Working Group: Investigation and Analysis 

Subgroup. [Online] Available from;  

http://www.internationalcompetitionnetwork.org/uploads/library/doc321.pdf  
45

 Section 6, section 8 and of the Competition Act.  
46

 Section 9 of the Competition Act. 
47

 Section 7 of the Competition Act. 
48

 Section 3 of the Competition Act.  
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The provisions of section 4 and section 5 only apply to companies in a horizontal 

relationship or in a vertical relationship. Section 1(xiii) defines horizontal relationships 

as a relationship between competitors whereas section 1(xxxiii)(ii) defines vertical 

relationships as a relationship between a company and its suppliers and or 

customers or both. Sections 4 and 5 prevent companies from coordinating their 

conduct ether through a cartel49 or through conduct that has the effect of lessening 

and preventing competition. The conduct regulated under these sections exists in 

concentrated markets as well as in markets where the merging parties enjoy a 

dominant position.50 However what can be noted with the provisions under chapter 2 

is that the provisions regulate conduct that happened or the conduct that the parties 

are engaged in at the time of prosecution.  

The aim of competition regulation is to prosecute companies that engage in conduct 

that hinder competition as well as to prevent companies from creating conditions that 

might facilitate conduct prohibited under Chapter 2 of the Competition Act. Whilst the 

main goal of companies is to maximise profits and the existence of competitors in the 

markets hinders this profit maximising efforts.51 Therefore, companies tend to find 

ways of ensuring growth sustenance either through generic growth or through 

mergers.52 Therefore, the Competition Act also contains provisions concerning 

merger regulations.  

                                                           
49

 A cartel is a collection of businesses or countries that act together as a single producer and agree to 

influence prices for certain goods and services by controlling production and marketing. 
50

Whish Chapter 20 page 799.  
51

 Lewis, D. 2001. "Why merger regulation? – A response to our critics". [Online] Available from: 

www.lexusnexus.co.za  [Downloaded 2013-09-05].   
52

 Lewis, D. 2001. "Why merger regulation? – A response to our critics". [Online] Available from: 

www.lexusnexus.co.za [Downloaded 2013-09-05].   
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2.3.2. Merger regulations 

The need for competition between South African companies and international 

companies is significant to ensure growth of the South African economy.53 Mergers 

may facilitate such competition and growth. However, not all mergers have positive 

effects, as is evidenced by the number of mergers prohibited or approved with 

conditions by both the Tribunal and the Commission. The Competition Authorities 

are able to prevent situations which might lead to anti-competitive effects, through 

merger regulation. Section 12A and section 13(3) of the Competition Act, requires 

Competition Authorities to determine whether a merger is ‘likely to substantially 

prevent or lessen competition’. Merger regulation requires a forward looking 

approach which is aimed at preventing anti-competitive conduct as opposed to the 

regulation of prohibited practices which prevent and prosecute existing and conduct 

that existed between competitors or companies in a vertical relationship.54  

As indicated in the first chapter, the preventative measures of merger review as 

contained in the Competition Act are entrenched in section 13 and section 13A of the 

Competition Act which prescribes the aspects related to the notification and 

implementation of mergers in South Africa. The Competition Act limits its application 

by prescribing the pre-notification requirements. A merger will fall within the 

application of the Competition Act if it satisfies the requirements contained in 

sections 11 and section 12. The Competition Act requires that there should be a 

change in control of the company or assets acquired and that the merger should 

meet the prescribed thresholds.55  

                                                           
53

 Ibid.  
54

 Jones and Sufrin Chapter 2 page 95 par. 4. 
55

 Section 11 of the Competition Act.  
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The first step requires that the transaction must be a merger as defined in section 

12(1). The second step requires that the transaction must result in a change in 

control over the firm being acquired. Section 12(2)(a) to (g), lists situations that 

constitute control for purpose of merger control. One or more of these situations 

must apply for a change of control to exist for purpose of the Competition Act.56 After 

determining that a transaction is a merger as defined in terms of section 12(1), the 

respective companies must take a further step, contained in section 11, by 

determining the category of the merger. Section 11 classifies mergers into three 

categories, namely: small mergers, intermediate mergers and larger mergers.  

The different categories of mergers are based on the thresholds set by the Trade 

and Industry Minister and published in the Gazette.57 The thresholds are not related 

to the value of the transaction or the purchase prices paid for the acquisition but are 

determined by using the assets and revenue of the respective companies. The 

Commission has investigative powers over intermediate mergers.58 Small mergers 

fall within the Commission’s jurisdiction if the merging companies voluntarily notify 

such a merger or the Commission instructs the respective companies to file the 

merger in terms of section 13. The Commission can either approve, with or without 

conditions, or prohibit intermediate and small mergers.59  

The Tribunal has adjudicative powers over large mergers60 provided all the merger 

conditions prescribed under section 12, of the Competition Act are complied with.61 
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The Tribunal’s jurisdiction was also entrenched in the High court’s decision in a case 

between Seagram Africa (Pty) Ltd v Stellenbosch Farmers' Winery Group Ltd and 

others (Seagram case)62 wherein the CAC held that section 3(1) gives the Tribunal 

exclusive rights to adjudicate over cases that are brought under chapter 2 and 

chapter 3 of the Competition Act.  

For purpose of this dissertation, it would be assumed that the mergers considered 

meet the requirements contained in section 11 and section 12 of the Competition 

Act. In the instance of small mergers, it will be assumed that the merging companies 

meet the requirements of section 13. If a company has identified that the merger falls 

within the application of the Competition Act, it would have to submit documents in 

the prescribed forms to the Commission for investigation and or adjudication. Failure 

to notify the merger carries sanctions prescribed in section 59, therefore, the 

merging companies need to ensure that the steps taken during the negotiation 

process do not contravene the Competition Act. As indicated in the introductory 

chapter, the term “implementation” is not defined in the Competition Act.  

This dissertation will determine the meaning of the term “implementation” by means 

of the following steps: 

a) A consideration of the European Unions’ (EU) legislations and the European 

Commission’s (EU) decisions  on how to interpret the term implementation  

b) A comparison of the EC decisions and Competition Authorities and see what 

the principles found in the EU competition regime might be applied in South 

Africa to determine what implementation means for merger review 

c) Lastly, the conclusion chapter will consider the recommendations on how to 

apply the EC decisions in South Africa competition regime  
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The next chapter will identify the merger filing requirements under the Competition 

Act and the Rules issued by the Commission and also the challenges that the 

Competition Authorities face in respect to identifying what implementations entails.  
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CHAPTER 3 

THE COMPETITION LAW PRINCIPLES APPLIED IN THE 

EUROPEAN UNION COMPETITION LAW 

3.1. Introduction  

The preamble of the Competition Act contains provisions that recognise that the 

Competition Act must give effect to the international law obligations of the South 

Africa. In addition, section 233 of the Constitution of the Republic of South Africa 

(Constitution),63 states that when interpreting any legislation, every court must prefer 

any reasonable interpretation of the legislation that is consistent with international 

law to any alternative interpretation that is inconsistent with international law. The 

above provisions show that international law play a role in the interpretation of the 

legislative provisions of the Competition Act. Decisions of foreign competition 

authorities may assist to interpret what the term “implementation” means for purpose 

of merger review under the South African competition law regime. The Competition 

Act has only been in operation for only 15 years and has influences from foreign 

jurisdictions therefore it is fitting to conduct a comparative assessment of certain 

selected countries which have more than 15 years of competition enforcement. 

For purpose of this dissertation the relevant principles applied by the European 

Union (EU) will be considered. The reason for considering the EU competition 

regime is that the regime applies a centralised competition enforcement system that 

provides a ‘one-stop shop’ analysis for mergers and the respective competition 

authorities have provided guidance on how to interpret the term “implementation” for 

purpose of merger review. The competition law provisions of the EU grants the 

European Union Commission (EU Commission) exclusive jurisdiction to enforce 
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provisions on mergers that may have effects on more than one member state.64 The 

decisions of the EU Commission has influenced the decisions of the Tribunal as 

seen in the case of Sappi Fine Papers (Pty) Limited v the Competition Commission 

(Sappi  case),65 wherein the Tribunal used the decisions of the EU to determine how 

the theory of tying and bundling can be applied in South Africa.66  

The important questions to answer after considering the statutory framework and 

precedent set under the EC are (i) how the relevant regulations and statutes have 

defined implementation for purpose of merger review and (ii) how the courts have 

interpreted the provisions of the relevant regulations and statutes. Answers to these 

questions will help to identify and highlight factors that need to be considered when 

interpreting what implementation entails for merger review in South Africa.  

A brief summary of the background and development of the EU’s competition 

principles will assist to give context and background to how the legal principles have 

been applied to interpret what implementation means for merger review.   

3.2. Applicable EU legislation  

The EU has a competition law regime that dates back to the 1950s and as such the 

EU competition authorities have applied their competition provisions for a much 

longer time that the Competition Authorities in South Africa. It is thus submitted that 

the respective decisions by the EU competition authorities and statutory precedents 

can provide guidance as to the interpretation of the concept of “implementation” for 

purpose of merger review.  
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The developments of the competition provisions under the EU have resulted in the 

enactment of a number of regulations and statutes that contain provisions for merger 

review. These regulations include  pieces of legislations which will be considered in 

detail in this chapter: 

a) The Treaty (Treaty of Rome of 1957) 

b) The Regulations (European Community Council Regulation No. 4064)  

c) The Council Regulation No. 139/2004 of January 2004 (Merger Regulation)  

d) The Commission Regulation No 802/2004 of April 2004 (Implementation 

Regulation) 

The discussion will include an overview of the background and economic conditions 

that influenced the development of the various EU competition law regulations and 

its application.67 This dissertation will also take into account the decisions of the 

respective competition authorities to understand how these authorities interpreted 

legislation. 

3.4. EU case law  

The case of A. Ahlström Osakeyhtiö v. Commission (Wood Pulp Case)68 was 

identified as the first case under the European Communities (EC) wherein the 

competition authorities considered the meaning of the term “implementation” for 

competition law enforcement.69 The decision of the European Court of Justice (ECJ) 

in the Wood Pulp case will be considered and specifically, the factors identified by 

the ECJ will be discussed. In the Wood Pulp case, the ECJ considered the 

applicability of the “economic effects” doctrine in competition review enforcement.70 
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The provisions of the Wood Pulp case were also applied in later decisions of the EU 

Commission in the Electrabel/Companies Nationale du Rhône (Electrabel Case)71 

and the Samsung Electronics Co Ltd and the AST Research, Inc. (Samsung Case).72 

In these decisions the EU Commission demonstrated how the principles identified by 

the ECJ in the Wood Pulp case might be applied, by the competition authorities in 

merger review to identify instances where the merging parties have implemented a 

merger in contravention of the applicable competition law.   

3.5. Historical development of the EU competition law  

The EC provisions that were designed to regulate commercial transactions (including 

competition) between member states were first created in the 1950 when the Treaty 

of Rome 1957 (Treaty of Rome) formed the three European Communities.73
 These 

were the European Coal and Steel Community (ECSC), the European Atomic 

Energy Community a (Euratom) and the European Economic Community (ECC). 

The Treaty of Rome was amended74 several times to adapt to the changes and 

development of economic activities in and between the various EC member states. 

However, the first regulatory provision that specifically dealt with mergers and 

acquisitions was established by the EC in the European Community Council 

Regulations No. 4064 (Regulations 4064).75 This regulation did not amend the Treaty 

of Rome, but merely added to the provisions that were contained in the Treaty of 

Rome.76  

                                                                                                                                                                                     

Corporation, CHC Global (Pty) Ltd vs Commission, Botswana Ash (Pty) Limited, ChemServe Technical Products 

and The Minister Of DTI 12/CAC/DEC01. 
71

 COMP/M.4994.  
72

 [1999] OJ L225/12. 
73

 Jones and Sufrin  Chapter 2  par. 4.  
74

 ibid. 
75

 Elliott, Acker and Van Bael & Bellis page 199 par. 1.     
76

 Jones and Sufrin  Chapter 2  par. 4. 



28 

 

Other developments to competition regulations under the EC Competition regime 

occurred during the establishment of the EU77 through the Treaty on European Union 

(TEU)78 that came into force in 1993 as well as the Treaty on the Functioning of the 

European Union (TFEU)79 (Hereinafter, the TEU and the TFEU will collectively be 

referred to as the EU Treaties). The TEU is the official treaty that was signed by the 

various member states of the EC80 which repeals the Treaty of Rome by establishing 

the European Union that comprises of the entire member states that are signatories 

to the treaty. The TFEU is a treaty that contains the functioning provisions and the 

member status of the various member states.81 The EU Treaties replaced and 

succeeded the European Communities and from its inception the EC Member states 

were renamed the EU Member States.82  

3.5.1. The EU Competition Authorities  

The EU Treaties created the foundation of the competition provisions that are 

currently enforced by the EU Commission and the member states. In addition, the 

EU Treaties established the various competition authorities as well as prescribed the 

jurisdictions and powers of each authority. These enforcement authorities are, (i) the 

Council (ii) the EU Commission (iii) the Advisory Committee on Restrictive Practices 

                                                           
77

 The EU comprises of three pillars (i) the existing three Communities, (ii) the cooperation in the Common 

Foreign and  Security Policy, and (iii) cooperation in Justice and Home Affair.  
78

 Consolidated Version of the Treaty on European Union [2008] OJ C115/13. 
79

 Ibid.  
80

 The member states comprises of Her Majesty The King Of The Belgians, Her Majesty The Queen Of Denmark, 

The President Of The Federal Republic Of Germany, The President Of Ireland, The President Of The Hellenic 

Republic, His Majesty The King Of Spain, The President Of The French Republic, The President Of The Italian 

Republic, His Royal Highness The Grand Duke Of Luxembourg, Her Majesty The Queen Of The Netherlands, The 

President Of The Portuguese Republic, Her Majesty The Queen Of The United Kingdom Of Great Britain And 

Northern Ireland The Republic of Bulgaria, the Czech Republic, the Republic of Estonia, the Republic of Cyprus, 

the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic 

of Austria, the Republic of Poland, Romania, the Republic of Slovenia, the Slovak Republic, the Republic of 

Finland and the Kingdom of Sweden have since become members of the European Union. 
81

 Consolidated Version of the Treaty on European Union [2008] OJ C115/13. 
82

 Ibid.  



29 

 

and Dominant Positions (ACRPDP) and the Advisory Commission on Concentrations 

(ACC).83   

The Council is the ultimate legislative body with its functions including the adoption 

of the various laws that govern competition law regulation.84 However, the bulk of 

competition enforcement functions are conferred to the EU Commission through 

Regulation 17 and Regulation 1/3003. Article 17 of the TEU contains the provision 

regarding the establishment of the EU Commission. The Commission is the 

executive branch of the EU, and is entrusted with the tasks of (i) ensuring that the 

provisions of the Treaty and the regulations, directives and decisions of the 

Community institutions are applied and (ii) submitting proposals to the Council and to 

the European Parliament for legislative action.85 Article 85 of the TEU and TFEU, 

provides that the EU Commission shall ensure the application of Articles 8186 and 

8287 of the Treaty of Rome, and shall investigate any suspected infringements of the 

principles laid down therein and bring any such infringements to an end. The 

Commission operates in accordance with its own Rules of Procedure, the most 

recent of which were adopted in November 2000.88 

In competition cases, the Court of First Instance exercises jurisdiction at first 

instance in actions brought against the EU Commission by natural or legal persons 

pursuant to Article 230 EC (actions for annulment), Article 232 EC (failure to act) and 

Article 229 EC (review of penalties imposed by the Commission).89 The EU 
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Commission takes its decision by considering the advice from the ACRPDP and the 

ACC.90 

3.5.2. The EU Regulations  

The EU competition enforcement review acknowledged the need to have a single 

entity that will enforce the various provisions of competition law. This is evident from 

the existence of sole jurisdiction conferred to the EU Commission where a merger 

has a ‘community dimensions.91 The community dimensions exist when a merger 

has an effect92 in a number of jurisdictions (member states) or which may require 

multiple notifications in a number of states. This concept of “community dimension” 

provides a one-stop-shop advantage, which is widely regarded as an essential part 

of keeping the regulatory costs associated with cross-border transactions at a 

reasonable level.93 In respect to merger review, the Merger Regulation states, 

“The provisions to be adopted in this Regulation should apply to significant 

structural changes, the impact of which on the market goes beyond the 

national borders of any one Member State. Such concentration should as a 

general rule, be reviewed exclusively at Community level, in application of the 

“one-stop shop” system and in compliance with the principle of subsidiarity. 

Concentrations not covered by this Regulation come, in principle, within the 

jurisdiction of the Member State.” 

In addition, the EU Commission's exclusive jurisdiction to consider such mergers is 

an important element in providing a level playing field’ for the concentrations that 

were bound to result from the completion of the internal market.94 This principle is 
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widely accepted as the most efficient way of ensuring that all mergers with a 

significant cross-border impact would be subject to a uniform set of rules. 95 

The division of jurisdiction between the EU Commission and the member states 

necessitated that the legislature set out provisions that would distinguish and define 

the roles and jurisdictional boundaries between the various competition authorities.96 

The provisions containing pre-requirement for merger notification between the EU 

Commission and the member states also provides clear boundaries between the 

various authorities to prevent any authorities from acting ultra vires. As indicated, the 

focus of this study will be on the competencies of the EU Commission to assess 

merger transactions. It is worth noting the domestic regulations governing 

competition control may be different in each Member State as each state has the 

competency to enact individual competition laws applicable to that member state. In 

the instance where the jurisdiction falls within the member states the EU 

Commission’s role is to ensure that the member states’ national laws comply with the 

principles set out in the EU Treaties.97    

3.5.3. The competition enforcement by the EU Commission  

The provisions of the Merger Regulation confer exclusive authority on the EU 

Commission over mergers that have effects in more than one member state. The 

question of which authority has jurisdiction arises at a very early point in the 

notification procedure as it identifies the aspects that relate to compliance with 

merger review.98 Therefore, the respective legal representatives of the companies 

that wish to merge (or acquisitions) need to familiarise themselves with all applicable 
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laws including the provisions in the competition legislation.99 The EU Treaties have a 

number of provisions on how the various member states had to facilitate competition 

to ensure that companies compete fairly by not engaging in anti-competitive 

conduct.100 However, the EU Treaties do not have direct merger regulation and 

provisions as such the notifications well as regulatory conduct related to mergers can 

be found in the Merger Regulations.  

The provisions relating to the merger notification requirements under the EU 

Competition law are contained in the Merger Regulations as complemented by the 

Implementation Regulations. The EU follows a mandatory pre-notification regime 

which places an obligation on merging parties to notify their transaction prior to its 

implementation.101 However, as with a number of competition regimes in various 

jurisdictions, certain requirements have to be met before such companies can notify 

to the relevant competition authorities. Clear provision in legislations assist both the 

affected parties and the enforcing authority to apply and comply with such 

regulations.102 Further, the pre-notification requirements, contained in the Merger 

Regulations, assist the respective regulators to identify the respective authority that 

has jurisdiction to assess the merger transaction.103  

As indicated above, the EU competition regime follows the mandatory merger 

notification requirement as set out in the Merger Regulations. This means that a 

party to a merger may not implement such transaction (provided it meets the 

threshold requirement) without the approval of the relevant authority. The Merger 

Regulations sets out two aspects that establish the respective authority’s jurisdiction. 
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Firstly, the operation to be examined must bring about a structural change (i.e. the 

said transaction must be a merger or acquisition wherein there is a change in control 

(concentration)) and secondly, this change must have such characteristics that it 

should be handled by the Union (Union Dimension).104 The Union Dimension and the 

concentration are defined in the Merger Regulations.  

The “union dimension” refers to the thresholds that must be determined based on the 

merging parties’ turnovers. Therefore the merging parties need to calculate their 

respective thresholds by using the formula contained in Article 1(1) to (3) of the 

Merger Regulation namely: 

“4. Concentration has a dimension where; 

(a) the combined aggregate worldwide turnover of all the undertakings 

concerned is more than EUR 5, 000 million,  

(b) the aggregate [Union]-wide turnover of each of at least two of the 

undertakings concerned is more than EUR 250 million, unless each of the 

undertakings concerned achieves more than two-thirds of its aggregate 

[Union]-wide turnover within one and the same Member State 

3. A concentration that does not meet the thresholds laid down in paragraph 2 

has a [Union] dimension where: 

(a) the combined aggregate worldwide turnover of all the undertakings 

concerned is more than EUR 2500 million;  

(b) in each of at least three Member States, the combined aggregate turnover 

of all the undertakings concerned is more than EUR 100 million;  

(c) in each of the three Member States included for the purpose of (b), the 

aggregate turnover of each of at least two of the undertakings concerned 

is more than EUR 25 million”  

At first glance the thresholds may be mistaken to be similar to that of the South 

African Competition Act i.e. threshold calculations that determine the size of the 
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transaction as one of the aspects that determines the jurisdiction of the respective 

competition authority. However there are differences, as the thresholds under the 

South African Competition Act the thresholds are calculated based on the turnover 

and asset values generated within South Africa whereas the thresholds under the 

EU Merger Regulation calculated based on the worldwide turnover of the merging 

parties reflecting the general economic and financial power of the merging parties.105 

The thresholds still have similar effects in that they serve as a measure of 

prescribing the merger cases to be determined by the courts.  

Article 4 requires that merger transactions that meet both thresholds need to be 

notified to the EU Commission (pre-merger notification). However, transactions that 

do not meet the mandatory notification requirement do not escape the notification 

requirement as such transactions may meet the thresholds of the respective Member 

States where the merging companies operate.106 This means that although the EU 

Commission may not have jurisdiction to assess the respective merger, such merger 

might still be assessed at the Member State level under the merger laws applicable 

to such state. The Merger Regulations and Implementation Regulations107 provide 

exceptions in terms of certain transactions that do not meet the thresholds may be 

notified to the European Commission.108 This means that the mandatory notification 

to the EU Commission takes precedents over jurisdiction by member states.  
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According to the Implementation Regulations, the parties to a merger may incur fines 

for failure to notify the transaction.109 In addition, the Merger Regulations provides 

that the EU Commission may impose a fine that does not exceed 10% of the 

merging parties’ aggregate worldwide turnover if, whether or negligently, they fail to 

notify the merger.110 Therefore, the parties may not implement their transaction 

without the required approval by the EU Commission. The consequences of 

implementing a merger transaction prior to obtaining the required approval from the 

EU Commission indicates the importance of understanding and knowing the 

meaning of “implementation” for purposes of merger review under the EU 

competition regime. Although the regulations referred to above do not contain a 

definition of the term implementation, the EU Case law does provide some guidance 

in this matter.  

3.6. The EU case law  

The consideration of the court’s decision in the Wood Pulp case will bring in context 

the reasoning in subsequent court decisions. The decisions by the EC Commission 

after the establishment of the Merger Regulations and the Implementation 

Agreement are also considered to determine how the EU Commission interprets 

implementation for merger reviews. The Court’s decision in the merger between 

Samsung Case as well as the Electrabel Case will be considered in this respect.  

3.6.1. The Wood Pulp case  

The Wood Pulp case is one of the first cases wherein the jurisdictions of the courts 

under the initial competition provisions contained in the Treaty of Rome were 

debated in the ECJ. As indicated above, the Treaty of Rome did not have express 
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provisions governing merger regulation, however, the Wood Pulp case is still 

relevant because it established the factors that must be considered by the EU 

Commission when determining what “implementation” entails in the enforcement of 

competition law provisions.  

In the Wood Pulp case the ECJ had to review the EC Commission’s decision 

regarding a cartel between 41 producers of bleached wood pulp and trade 

associations (collectively referred to as the Wood Pulp Producers).111 The Wood 

Pulp Producers were international companies incorporated in the United States of 

America (USA). These Wood Pulp Producers had concluded a number of 

Agreements, outside the EC, which affected the supply of wood pulp into the EC 

Community.112 The ECJ had to review the decision of the EC Commission wherein 

the EC Commission had imposed fines against the firms.113 The main ground for the 

challenge was the jurisdiction of the EC Commission to impose the fines as the 

Wood Pulp Producers alleged that the conduct was not “implemented” in the EC. 

The Court of Justice considered a number of factors however, for the current 

consideration focus will be placed on the court’s decisions regarding the 

interpretation of “implementation.”114   

The ECJ placed emphasis on the fact the EC Commission had jurisdiction over 

agreements that were ‘implemented” in the EC.115 The ECJ established three factors 

the competition regulators must consider to determine the meaning of 

“implementation” for the provision of the competition legislation to apply. The first 
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factor is that the parties’ actions must enforce clauses contained in an agreement 

concluded by the parties.116 The second factor is that the parties must enforce the 

clauses of the agreement within the EC.117 The last factor is that the conduct of the 

parties to enforce the provisions in the agreement must have an effect on 

competition in the member states.118  

3.6.1.1. The interpretation of the judgement of the Wood Pulp case  

When applying the ECJ’s decision in instances of merger regulation, it is observed 

that it is the merging companies’ actions that determine whether or not the parties 

have implemented a merger. However, the conduct of the merging companies in 

relation to the terms of the merger agreement that is important. Therefore, a mere 

conclusion of an agreement by the merging companies does not constitute 

implementation but the enforcement of the provisions of the agreement and the 

effects of such enforcement that indicates whether the companies have implemented 

the merger for purpose of competition enforcement. The subsequent provisions on 

the Merger Regulations evidence this and the Implementation Regulations wherein 

the parties are not prohibited from concluding merger agreements prior to obtaining 

approvals from the respective authority. The enforcement by the courts of the 

mandatory notification under the Merger Regulations and the Implementation 

Regulations is discussed below.  

3.6.2. The Samsung case  

In the Samsung case, the EU Commission considered the interpretation of 

“implementation” under the applicable provisions contained in the Merger 

Regulations and the Implementation Regulations. The facts of the case were that the 
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transaction was a merger between Samsung and AST Research, Inc. Samsung was 

acquiring sole control over AST Research, and therefore, there was a change in 

control resulting from the merger.119 The EC Commission had to consider whether 

the parties had contravened the provisions of Article 4(1) and Article 7(1) of the 

Merger Regulation by implementing the merger without the required approval by the 

EC Commission.120 Samsung had failed to notify the merger in terms of Article 4 of 

Merger Regulation.121 The EC Commission accepted that the merger was a 

concentration in terms of Article 4(1)(a) and secondly that the merger had a Union 

Dimension in terms of Article 4(1)(b) of the Merger Regulations.122  

The EC Commission did not define what implementation entails but certain factors 

may be highlighted from the EC Commission’s decision. Firstly that the EC 

Commission considered the content of the rights conferred to Samsung. Secondly 

the EC Commission considered whether Samsung had exercised its rights conferred 

by the shares it has acquired from AST Research.123 Lastly, the effect of the exercise 

of such rights on the operation over AST Research and ultimately on competition. 

The EC Commission’s decision in the Samsung case reflects the Court of Justice’s 

decision in the Wood Pulp case by considering the merging parties’ actions in the 

enforcement of the terms of the agreement. In this case, the Samsung exercised its 

rights by voting and nominating board members on the board of AST Resource.124 

The actions of Samsung meant that it was involved in the day to day operations of 

AST Research.125 However, it can be noticed that the EC Commission did not 
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require that such conduct have an effect on competition. The effects of such conduct 

on competition only became relevant when determining the culpability of the parties. 

Therefore, the EU Commission held that the enforcement of the provisions relating to 

control in the agreement constituted merger implementation for merger review and 

contravention of Article 4 and 7 of Merger Regulations and Implementation 

Regulations.   

3.6.3. The Electrabel case    

On 10 June 2009 the EC Commission imposed a fine on Electrabel for having 

implemented a concentration with a community dimension before it was notified to 

and approved by the Commission in breach of Article 4 and Article 7(1) of Merger 

Regulation.126 On 23 December 2003 Electrabel, a Belgian electricity company that 

belongs to the French group Suez acquired shares in Compagnie Nationale du 

Rhône (CNR, France) which was considered to be the second largest electricity 

company in France.127 Electrabel increased its existing share in CNR’s capital to 

49.95% and its voting rights to 47.92%.128 The EC Commission found that Electrabel 

had exercised its rights in terms of the shareholders’ agreement prior to obtaining 

approvals from its approval.129 Therefore, Electrabel contravened provisions of 

Article 4 and Article 7(1) of Merger Regulation. The EC Commission followed the 

decision in the Samsung case by considering the conduct of Electrabel in enforcing 

its right conferred by its acquisition shares and states: 

“According to its well-established decision-making practice, the Commission 

considers that, based on the level of attendance at CNR’s shareholder 

meetings in previous years and the fact that CNR’s remaining shares are 
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widely dispersed, with 47.92 % of the voting rights Electrabel was certain to 

have a stable majority at CNR’s shareholder meetings. Electrabel therefore 

acquired de facto sole control over CNR on 23 December 2003.” 

3.7. Conclusions of the EU Competition merger regulation 

The EU competition regime is similar to the South African competition law regime in 

that both jurisdictions apply the mandatory merger notification system. The EU 

merger provisions prescribe the mergers that fall within its application. The EU 

competition provisions apply to mergers that bring about a concentration and that 

have a union dimension. In addition the merger must have an effect in a number of 

jurisdictions (member states). The EU Merger Regulations also prescribes that the 

merger must meet both thresholds need to be notified to the EU Commission (pre-

merger notification).130 Failure to comply with the EU Merger Regulations might 

result in a fine of up to 10% of the merging companies’ revenues. In terms of the EU 

merger provisions, companies that meet all the above mentioned requirements must 

ensure that they do not implement their merger without the EU Commission’s 

approval. Therefore, it is equally important that the merging companies know what 

the term “implementation” means in merger review under the EU Commission. The 

decisions by the ECJ and the ECU Commission in the Wood Pulp case, Electrabel 

case and Samsung case shed a light to this question asked in section 3.1. of this 

chapter.   

The first question was how the relevant regulations and statutes have defined 

“implementation” for purpose of merger review. It was established that the Treaty of 

Rome and the subsequent Merger Regulations and Implementation regulations do 

not clearly define what implementation means. However, the developments under 
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the court decisions provide guidance in the interpretation of what “implementation” 

means. The Wood Pulp case, the Samsung case and the Electrabel case provided 

factors to be considered which point to what the courts would consider as conduct 

that constitute implementation for merger review. The Wood Pulp case established 

that the ‘effects doctrine’131 applies when interpreting what implementation entails. 

The following factors assist in this regard:132 

a) The contents of the agreement concluded by the merging parties  

b) Whether the provisions of the agreement confers any control on the acquiring 

firm over the target firm  

c) The actions taken by the merging parties in the enforcement of the agreement 

d) Where the merging parties enforced the agreement  

e) The effects of the merging parties’ actions on completion  

It is important to note that this is not an exhaustive list.133 The Commission may 

consider other factors in its interpretation of implementation for merger review. Now 

that there is guidance from the EU competition law the next question to answer is 

how this may be applied under the South African Competition law regime. Chapter 4 

will assess the implication of incorporating the EC Commission and Court of 

Justice’s application in the Competition Act. The practical implementation will also be 

considered. 
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CHAPTER 4 

THE COMPARATIVE CONSIDERATION OF THE EU AND 

SOUTH AFRICA 

4.1. Introduction 

This chapter considers how the factors established by the decisions of the EU 

competition authorities, as discussed in the preceding chapter, can be applied in 

South Africa to determine the meaning of the term “implementation” in merger 

review. As a starting point, the notification procedures of the EU and South Africa will 

be considered. A comparison of the procedural requirements of both jurisdictions will 

assist in identifying the common aspects in respect to the information before these 

jurisdictions. In determining what implementation entails the EU Commission used 

the information submitted by the merging companies when the transaction was 

notified and therefore it is essential to know if there are any similarities in the 

information considered for purpose of merger review, by the Competition Authorities 

in South Africa and the EU Commission.   

The factors identified by the EU courts contain concepts which are important for 

merger review in the South African context as these factors assist to understand how 

the merging companies might avoid contravening the South African Competition Act. 

The aforementioned concepts which will be discussed include, inter alia, “merger 

agreement,” “control,” “jurisdiction” and “effects” in South Africa. The Competition Act 

contains definitions of some of the aforementioned concepts but the actual 

application and interpretation of these concepts are found in the decisions of the 

Competition Authorities. In this respect, the second part of this chapter will consider 

the definitions found in case precedents to determine how these concepts are 
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interpreted in South Africa. The last part of this chapter will illustrate how the 

decisions of the EU Commission can be applied in South Africa in the context of 

merger regulation.  

4.2. Procedural merger notification requirements 

4.2.1.  South Africa competition regime  

As indicated in the introductory chapter, the mandatory notification requirements are 

contained in sections 13 and section 13A, of the Competition Act. These sections 

prevent the merging companies from implementing a merger prior to the 

determination by the Competition Authorities. The companies that wish to merge and 

that meet the notification threshold134 require an approval or conditional approval 

from the Competition Authorities prior to implementing the merger. The Commission 

issues its decision through a certificate,135 in the prescribed form, approving the 

merger with136  or without conditions.137 Similar provisions are contained in section 

14A, for the Tribunal and for the CAC in section 17(3)(a) and (b). The Competition 

Authorities may also prohibit a merger,138 in which case the merging companies 

would be barred from implementing the transaction. Failure to comply with the 

notification requirement of the Competition Act might result in the Tribunal imposing 
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a maximum fine of 10% of the company’s turnover for the previous financial year, as 

prescribed in section 59 (1)(d) of the Competition Act.139  

The Competition Act prescribes forms, issued in terms of section 13 and 13A as well 

as supporting documents that must be submitted to the Commission. The Rules for 

the conduct of proceedings in the Competition Commission (Competition Rules) do 

not prescribe which company must submit the merger filing, but allows for the 

acquiring company or the target company to make a joint filing in terms of Rule 27 or 

a separate filing in terms of Rule 28. Rule 27 prescribes the forms that the merging 

companies must submit as well as indicating which party should submit the 

information.  Rule 28 caters for instances where joint notification is not possible such 

as hostile takeovers.140  

The Minister of Trade and Industry, prescribes the Form CC 4 (1) (Merger Notice) 

and Form CC 4 (2) (Statement of Merger Notification) (collectively referred to as the 

Merger Forms) as the forms that have to be submitted to the Commission together 

with the merger filing.141 There are three categories of information that the merging 

companies should submit to the Commission, namely (i) the information regarding 

their individual control structures, (ii) the details of the transaction and (iii) the details 

regarding the effects of the merger transaction on competition.  

Commission Rule 30(1) states that the Commission may, within 5 business days 

after receiving a large Merger Notice and 10 business days after receiving an 

intermediate merger notice to  deliver a “Notice of Incomplete Filing” which is known 
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as Form CC13(2).142 This form has the effect of ‘stopping the clock’143 and resetting 

the filing date of the merger filing.144 The initial period for consideration of the merger 

does not begin until the merging parties have satisfied all notification requirements 

set out in the Form CC13 (2) or prescribed in terms of the Merger Forms.145 The 

Commission may deliver a Notice of Complete Filing, Form CC13 (1),146 once the 

merging companies have submitted all the documents required in the Form CC 13 

(2). However, if neither the Form CC13 (1) nor Form CC13 (2) is delivered within the 

statutory period the filing will be deemed to be complete and the Commission would 

then be obliged to assess the merger. Therefore, it is in the merging companies best 

interest to submit the complete and correct documents to the Commission.    

The Commission offers the merging companies guidance on the type of documents 

that should be provided in the merger filing by means of guidelines and 

commentaries published in the 6th issue of the Practitioners’ Note on Complete 

Merger Filing.147 The Practitioners Notes contain commentaries and interpretation 

provisions that explains the terms and documents that are required in the Merger 

Forms. Thus the Practitioners Note is a tool that the merging companies can use to 

ensure that they submit the correct documents to the Commission.148  

The documents that are required by the Commission during the merger filing include, 

inter alia, board minutes, board packs, emails, letters, management minutes, 

                                                           
142

 It is a notice issued by the Competition Commission in terms of section 13 A of the Competition Act.  
143

The notice is issued in terms of Competition Commission Rule 30. The merging companies have the  right to 

appeal to the Competition Tribunal against any determination of the Commission set out in the Form CC 13 92) 

Notice.   
144

 Practitioner’s Notes accessed on http://www.compcom.co.za/wp-content/uploads/2014/09/Complete-

filing-notice-Mch-2010.pdf . Accessed on 10-02-2015.   
145

 Rule 24 of the Competition Rules.  
146

  http://www.compcom.co.za/file-a-merger/ accessed 2015-03-01.  
147

 (Council Regulation No. 139/2004 of January 2004). 
148

 The Commission has not issued any subsequent Practitioners’ Note concerning the filing requirement for 

mergers and as such the Practitioner’ Note is the only note that provides guidance on the completeness of a 

merger filing. 



46 

 

strategy documents, business plans and an agreement that the merging companies 

have concluded for the merger.149 The EU decisions considered under chapter 3 of 

this dissertation,150 identified “agreements” and “merger documents” as important 

documents that the competition authorities need to consider see what the merging 

companies have done towards the merger.151 These documents are also prescribed 

in the Merger Forms and defined in the Practitioner’s Notes.  

The Practitioner’s Note stipulates that the merging companies must provide any 

documents that explain how the merger would take place by stating whether the 

acquiring company would acquire assets, share or other interests.152 In addition, it 

describes merger agreements as all agreements including the sale of shares or 

business agreements and the draft or final shareholder’s agreement (if applicable) it 

requires the copies supplied to the Commission be signed copies if available.153  

4.2.2. The EU merger regime 

Merger notification in the EU is done by submitting the prescribed forms are issued 

in terms of the Implementing Regulation.154The Implementation Regulation 

prescribes three forms, Form CO (used for standard merger notifications), Short 

Form CO (used for simplified merger notifications)155 and Form RS (used for referral 
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requests).156 The Implementation Regulation is read with the Merger Regulation that 

contains the main rules and procedural aspects such as inter alia, notification and 

deadlines for the EU Commission to finalise its investigation. In addition to the 

prescribed forms, the EU Commission holds a pre-notification meeting prior to the 

merging companies submitting the merger for review.157 The pre-notification meeting 

is a procedure that allows the EU Commission to advise the merging company on 

the information that would be required in the merger filing.158  

As a means of ensuring that the merging companies do not contravene the 

mandatory notification provisions, the EU Commission has also issued the Best 

Practice on the Conduct of the EU Merger Control Proceedings (EU Practice 

Note).159 The EU Practice Note serves as a guideline that assists merging 

companies by explaining the importance of pre-notification meetings, as well as 

explaining the information that the merging companies should submit to the EU 

Commission prior to submitting a formal notification.160 The EU Commission uses the 

pre-notification meeting to determine whether the merging parties’ have contravened 

the provisions of the competition regulations by assessing the actions taken by the 

merging parties towards finalising the transaction.  

The EU Commission Notification Forms require the merging parties to submit more 

detailed documentation than the South African Merger Forms as the investigation 

under the Short Form procedure takes place with very little interaction with other 
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market participants.161 The documents required under the EU Notification Forms 

include, inter alia, detailed sales data of the merging parties, final transaction 

agreements, the offer documents for public bids, a copy of all the studies conducted 

of on behalf of the merging parties and all the minutes of shareholders and board 

meetings.162 

What can be observed by the pre-notification requirements of the EU Commission 

and the South African Commission is that both authorities rely on the information 

submitted by the merging companies to determine, inter alia, the competitive effects 

of the merger and to identify the conduct of the merging parties which might be 

perceived as contravening the act. The information gathered by the competition 

authorities is important as there is a trade-off between the quantity or quality of 

information initially filed with the respective authority and the time such authority 

finalises investigations. The information filed with the Commission should ideally 

enable the Commission to narrow the legal and factual issues as early as possible.  

4.3. Comparative analysis of the procedural requirements of the South 

African merger regime and the EU merger regime 

Both the South African Competition Act and the EU Merger Regulations prescribe 

forms that must be submitted in a merger filing. Both jurisdictions require that the 

merging companies provide documents that explain the details of the transaction and 

the effect that the merger might have on competition. As indicated above, the EU 

Notification forms require the merging companies to submit extensive documentation 

with the information concerning the transaction and the details of the markets where 

the merging companies compete.  
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However, there is a difference in the timelines governing the investigative 

procedures undertaken by the EU Commission and the South African Commission 

when assessing mergers under their respective competition laws. Section 14, of the 

Competition Act, prescribe timelines for the Commission within which to issue their 

decisions regarding a merger.163 Section 14(1) states that the Commission has 20 

business days, once the merging companies have complied with the notification 

requirement, to issue a certificate in the prescribed form, approving the proposed 

merger, either with or without conditions. Section 14 (1)(a) grants the Commission 

the right to extend the investigation period by a maximum of 40 business days by 

issuing an extension certificate. The Competition Act does not prescribe a timeline 

for the Tribunal.  

The EU provides for a simplified merger review procedure that allows the EU 

Commission to asses and clear the merger based on the documents submitted by 

the merging companies within 25 working days from the date when the merger 

transaction was filed.164 The merger regulation under the EU competition regime 

takes place in two stages.165 The first stage is conducted under the FORM CO short 

form provisions. In terms of the Form CO short form procedure, the EU Commission 

has an initial 25 working days to analyse the information provided by the merging 

parties and to decide whether to clear (i.e. approve) the merger or to “initiate 

proceedings.”166 To “initiate proceedings” means that the EU Commission has 

decided to conduct an in-depth investigation the possible effects of the proposed 

merger on competition.167 Should the EU Commission “initiate proceedings” it has 90 
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working days to finalise its investigation.168 The 90 business days is automatically 

extended by 15 business days if the merging parties offer remedies after the 55 

business days after the second phase of the investigation is initiated.169 In addition, 

upon request of the merging companies the review process can further be extended 

by 20 business days. Therefore, the EU Commission would have 125 days to finalise 

its merger investigations and to issue its decisions should it “initiate proceedings.”  

Despite the difference in the timelines that both the EU Commission and the 

Commission have to analyse merger transactions, there are similarities in the 

documents required for merger review. The merging companies are required to 

submit, inter alia, detailed sales data, final transaction agreements, the offer 

documents for public bids, a copy of all the studies, concerning the competitive 

landscape and due diligence conducted of on their behalf and minutes of 

shareholders and board meetings.170 Both the EU Commission and the South 

African Commission have the power to request additional information from the 

merging parties.171  

The above information shows that, although there are some differences in the 

notification requirements and the number of days for the investigation the EU 

Commission and the South African Commission have, there are also similarities in 

the information considered by these authorities when assessing mergers. The next 

section considers how the South African competition authorities can use the 

information provided by the merging parties in the merger filing to determine whether 

the merging parties have implemented transaction in contravention of section 13 or 

section 13A, of the Competition Act.    
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4.4. The application of EU findings in Competition Law  

The EU Commission’s decision in the Wood Pulp case and subsequent decisions172 

indicates that merger implementation for purpose of merger review, can be 

determined by considering the actions of the merging companies during the 

conclusion of the merger. Specifically, implementation can be determined by 

considering the actions of the merging companies in enforcing the provisions of the 

merger agreement.173 It is worth noting that the factors found in the ECJ’s decision in 

the Wood Pulp case is not an exhaustive list,174 therefore the Commission may 

consider other factors in its interpretation of what constitutes implementation for 

merger review. As indicated in Chapter 3,175 the following factors were identified from 

the ECJ decision in the Wood Pulp case:  

a) The contents of the agreement concluded by the merging parties 

b) Whether the provisions of the agreement confers any control on the acquiring 

firm over the target firm 

c) The actions taken by the merging parties in the enforcement of the agreement 

d) The location where the merging parties enforced the agreement 

e) The effects of the merging parties’ actions on competition  

These factors will be considered individually below. The analysis will also include the 

CAC and Tribunal’s decisions regarding how the various aspects may be interpreted 

in order to understand what the various concepts mean for merger review in South 

Africa.   
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4.4.1. The contents of the merger agreement 

The EU Merger Forms require that the merging companies submit a copy of the 

merger agreements which are defined as “all merger agreements including the sale 

of shares or business agreements and the draft or final shareholder’s agreement.”176 

The Merger Forms do not require final copies of the agreement as opposed to the 

EU Commission’s Notification Forms that require that the merging companies submit 

final copies of the merger agreements.177 It is submitted that the requirement to 

submit merger agreements suggests that the mere conclusion of a merger 

agreement does not constitute merger implementation. 

The South African Tribunal considered the important of having an agreement that 

contains provisions concerning the merger by considering the contents of a merger 

agreement in the Gold Fields Limited vs Harmony Gold Mining Company Limited and 

the Competition Commission (Gold Field case).178 In this case, Harmony Gold 

Mining Company Ltd (Harmony) intended to acquire control over Gold Fields Ltd 

(Gold Field) in terms of section 12 (2)(g) of the Competition Act.179 The merger was a 

hostile takeover launched by Harmony in October 2014, and involved two biding 

stages, defined as ‘the early settlement offer’ and the subsequent defined as ‘the 

subsequent offer’.180 The Tribunal had to consider whether the contents of an 

agreement and conduct of the merging companies could constitute 
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“implementation.”181 In its judgment, the Tribunal indicated that “intent” does not 

justify a merger by stating that, 182 

“Whilst the intention may have some evidential value in deciding whether a 

transaction is a merger it is by no means decisive of the issue. A good many 

buyers of shares may have ambitions to control a firm one day and if all 

purchases were to be notified as mergers once they have assumed this intent, 

any number of people would be jamming the highways to Pretoria to notify 

mergers to the Commission. Intent in the ‘air’ does not suffice.” 

The Tribunal’s decision shows that the intentions of the merging companies need to 

be reduced to writing, into an agreement or an offer letter, for it to constitute a 

merger for competition review. In addition, the Tribunal held that the jurisdictional 

prerequisite for the Commission’s exercise of its powers is the date of 

implementation and not the date of completion of the transaction.183 The Tribunal 

however, refrained from defining what implementation entails. Taking into account 

the decision in the Gold Field case it seems that the information contained in the 

merger agreement or the offer letter is important in to determining how the merger is 

to take place and the rights conferred to the acquiring company.  

In the Wood Pulp case the EU Commission held that the contents of the companies’ 

agreement contain information that addresses the steps the companies would have 

to take to enforce the agreement.184 The contents in the merger agreement are 

therefore, important as they assist the Commission to identify the conduct of the 

merging parties which constitute an acquisition of control, which is the following 

aspect to consider.  
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4.4.2. Acquisition of control  

The EU Commission’s decision in the Electrabel case held that, for purpose of 

implementation, conduct of the acquiring company which can be construed as an 

exercise of control over the target company could constitute implementation.185 

Therefore, the Competition Authorities would have to identify the conduct of the 

merging companies that would constitute control for purpose of merger review under 

the Competition Act.  

In the Competition Act, “control” is defined in section 12(2)(a) to (g), which gives 

examples of conduct that constitutes control for purpose of merger review. However, 

the definitions contained in section 12(2) are not simple to apply as can be seen in 

the Tribunal’s decision in the Gold Field case. In the Gold Field case, the Tribunal 

relied on a decision by the CAC in the matter between Distillers Corporation (SA) 

Ltd, SFW Group Ltd and Bulmer (SA) (Pty) Ltd, Seagram Africa (Pty) Ltd (Distillers 

case).186 

The Distillers case was the first case where the Tribunal and CAC determined what 

control means under the South African merger regime.187 The CAC had to consider 

the correctness of the Tribunals’ decision to accept that a change in control, in terms 

of section 12(2), does not exist in instances where the companies that ultimately 

control the merging companies did not change pre-merger and post-merger when 

the merger was taking place between subsidiaries.188 The Tribunal held that, section 

12(2) does not purport to define control and as such, it does not constitute an 
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exhaustive list.189 Therefore, the Tribunal concluded that a merger between 

subsidiaries does not constitute a merger for competition review in accordance with 

the principles of merger review and as such did not rely on the EU Commission’s 

concept of ‘single economic entity.’190  

The CAC disagreed with the Tribunal’s decision and held that merger review 

considered the change in the target company and not the ultimate controlling 

company.191 The Tribunal’s decision in the Distillers case was also considered in the 

case between Ethos Private Equity Fund IV and the Tsebo Outsourcing Group (Pty) 

Ltd (Ethos Case).192 In the Ethos case, the Tribunal had to decide whether a 

company could acquire control, for purpose of merger notification, even if the factual 

control provisions in the agreement remain unchanged.193 In this case Ethos Private 

Equity Fund VI intended to acquire 50% of the issued shares in Tsebo, but according 

to the merging companies, the voting rights held by Ethos, would not confer control 

upon it, as it would require votes from the other shareholders to pass a resolution.194 

In the Ethos case the Tribunal recognised that multiple forms of control might exist at 

a time and held: 

The wording of section 12(2), clearly contemplates a situation where more 

than one party simultaneously exercises control over a company... If more 

than one firm can simultaneously control another firm, it follows that more 

than one may acquire control and hence the concomitant obligation to notify. 

We have also in the past decided, consistent with the practice in other 
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jurisdictions, that a change from joint control to sole control triggers a 

notification. 

The above decisions by the Tribunal show that the acquisition of control may take 

place in a number of ways. Therefore, the question of whether there is change in 

control for purpose of merger review can be answered through a factual exercise 

whether the Commission or Tribunal considers the activities or agreement of the 

merging parties towards the merger.   

The EU Commission in the Electrabel case considered the activities of the merging 

companies when it held that the conduct of the acquiring company that can be 

construed as an exercise of control over the target company could constitute 

implementation.195 The decision of the Tribunal in the Ethos Case suggests that t this 

provisions might have a wide application in South Africa, as the Tribunal held that 

different types of control may be exercised by one shareholder.196 This would be 

most relevant in joint venture or transactions concerning an increase in shareholding. 

In such instance the Competition Authorities of South Africa would have to check 

whether the acquiring company has taken any actions that might be perceived, by 

the Competition Authorities, as influencing the operations of the business. Such 

conduct would constitute an acquisition of control even if such shareholder does not 

hold more than 50% of the shares of the target company.  

4.4.3. Jurisdiction  

The EU Commission’s decision in the Wood Pulp case held that the conduct of the 

companies has to have an effect within the European Community for the Act to 
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apply. The EU Commission used the ‘effects doctrine’197 and held that even if the 

agreement was not concluded within the European Community, its enforcement had 

effects in the European Community and as such it had the necessary jurisdiction to 

consider the case.198  

The Competition Act’s provisions regarding jurisdiction are contained in section 3(1) 

which were considered by the CAC in the matter between American Natural Soda 

Ash Corporation, CHC Global (Pty) Ltd vs Commission, Botswana Ash (Pty) Limited, 

ChemServe Technical Products and The Minister Of DTI (American Soda Ash 

case).199 The American Soda Ash case was one of the first cases referred to the 

Tribunal concerning cartel conduct in contravention of section 4 of the Competition 

Act.200 The Tribunal held that the Competition Act applies to all economics activity 

regardless whether the conduct has anti-competitive effects or not.201 The 

interpretation by CAC widens the application of the Competition Act and as such any 

conduct by the merging companies in enforcement of the contents of the merger 

agreement may be considered under the Competition Act regardless whether such 

conduct is pro-competitive or anti-competitive.   

4.4.4. The enforcement of the agreement 

In the Electrabel case, the EU Commission considered the conduct of the Electrabel 

in enforcing its right by considering the information contained in the board minutes 

submitted by the merging companies in the merger review. The EU Commission 
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found that the actions taken by Electrabel, by voting at the shareholders meeting, 

constituted implementation.202  

In South Africa in the Gold Field case,203 the Tribunal held that the actions of the 

merging companies during the shareholders’ meeting could be used to determine if 

there has been a change in control.204 The Tribunal placed used the information 

contained in the board minutes to determine whether the acquiring company had 

exercised control over the target company.205 The Tribunal considered the testimony 

from the board members to determine how the provisions of the agreement were 

enforced. The Tribunal held that the actions of the board members, of taking part in 

the meetings of the target company, might be one of the factors that illustrates that 

the parties have enforced the provisions of the Competition Act.206 Other actions that 

would suggest that the merging parties have implemented the provision of the 

agreement would include, inter alia, the rebranding of the target company’s 

business. The Competition Authorities would have to conduct a factual analysis of 

the merging parties’ conduct after the conclusion of an agreement to determine 

whether the merging parties have enforced provisions of such agreement.   

4.4.5. The effects of the merging parties’ actions on competition 

The CAC’s decision in the American Soda Ash case applies when considering the 

applicability of the competitive effect of the merging companies’ activities. The CAC’s 

decision widens the scope of conduct which the Competition Authority may consider 

under the Competition Act.207 Therefore, the Competition Authorities do not need to 
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prove that the merging parties’ activities had a competitive effect in South Africa. The 

Competition Authorities’ burden would be satisfied when evidence is given that the 

merging companies have taken steps to enforce the provisions of a merger 

agreement and therefore exercised “control.”    

4.5. The summary of the applications of the EU provisions in South Africa 

The above assessment has found that the EU competition regime is similar to the 

South African competition law regime in that both jurisdictions apply the mandatory 

merger notification system. In addition, the similarities concerning the information 

required by the respective competition authorities are similar as both authorities 

require the merging companies to submit information that explains the transaction 

and how the transaction would be implemented as well as the competitive effects of 

the transaction. The documents required by the EU Commission and the South 

African Commission suggest that both jurisdictions consider similar facts when 

assessing mergers. This similarity is important as it shows that the provisions of the 

EU Commission might be incorporated into the South African merger reviews 

smoothly.  

The first factor considered was what the South African Commission must consider 

when determining what implementations means for merger review. In the Samsung 

case and the Electrabel case the EU Commission held that details of how the merger 

would be concluded and the rights of the acquiring company are contained in the 

merger agreement or any documents that contains details of the transaction. The EU 

Commission used the identified documents to identify the conduct which might 

constitute the implementation of the merger. In South Africa the provisions and court 

decision regarding the merger documents is found in the Distiller case where the  
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Tribunal held that the intentions of the merging companies need to be reduced to 

writing, into an agreement or an offer letter, for it to constitute a merger for 

competition review.208 This decision shows that the Tribunal would consider 

information contained in merger documents, that explains the transaction, in order to 

determine whether the transaction before it constitute a merger that falls within the 

Competition Act. The Competition Authorities might use the same principles to 

identify conduct of the merging parties that would constitute a change in control.  

After the competition authorities have determined what is being acquired from the 

information in the merger agreement or merger documents, the next step would be 

for the competition authorities to determine whether such provisions constitute 

control, for merger review. This factor was established by the EC Commission in the 

Wood Pulp case and applied in the Electrabel case where it held that conduct of the 

acquiring company which can be construed as an exercise of control over the target 

company, could constitute implementation.209 

In South Africa, the Tribunal and the CAC interpreted the concept of “control” as 

defined in section 12(2)(a) to (g), of the Competition Act, in the Distillers case, the 

Ethos Case and the Goldfields case. What can be noted from these cases is that 

control can take place in different ways and that change in control, for purpose of the 

Competition Act, can also be inferred in instances of mergers that take place 

between a subsidiary and holding company. Once the Competition Authorities have 

identified the conduct that the merging parties prescribe, in their respective 

agreements, as an exercise of control over the company to be acquired, the next 
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step is to determine whether the merging parties have taken steps enforced such 

provisions contained in the agreement.  

In the Wood Pulp case and Samsung case the, ECJ and the EC Commission held 

that the conduct must have an effect in the member states. The Competition Act’s 

provisions regarding jurisdiction are contained in section 3(1). The CAC in the 

American Soda Ash case210 interpreted what the Competition Act means by “effects” 

in the Republic. The CAC in the American Soda Ash case held that the Competition 

Act applies to all economics activity regardless whether the conduct has anti-

competitive effects or not.211 The interpretation by CAC widens the application of the 

Competition Act and as such any conducts by the merging companies in 

enforcement of the contents of the merger agreement may be considered, 

regardless whether such conduct is pro-competitive or anti-competitive, may be fall 

within the Competition Act.212   

What can be observed from the Wood Pulp case is that the factors213 identified by 

the ECJ are cumulative. Therefore, in South Africa, the Competition Authorities to 

identify clauses in the agreement which explain how the merging companies would 

facilitate a change control,214 whether the merging companies have taken steps to 

enforcement of such clauses.215 The Competition Authorities must keep in mind that 

the conduct of the merging companies must have effect in South Africa.216  

 

 
                                                           
210

 [2005] 1 CPLR 18 page 24. 
211

 Ibid.  
212

 [2005] 1 CPLR 18 page 30. 
213

 Chapter 3 at par 3.6.1.  
214

 30/LM/Jun03 paragraph 2. 
215

 Chapter 3 at par 3.6.2. 
216

 Chapter 3 at par 3.6.1. 



62 

 

CHAPTER 5 

CONCLUSION AND RECOMMENDATION 

5.1. Introduction   

The provisions regulating mergers in South Africa play a preventative role by 

requiring the merging companies that meet the notification requirement, to notify 

such merger transaction to the Commission and by preventing such parties from 

implementing the merger before obtaining the approval of the respective competition 

authority. The Tribunal might impose an administrative fine of companies that fail to 

notify a merger that is notifiable under the provisions of the Competition Act. 

However, Chapter 1 highlighted that the Competition Act does not define the term 

“implementation” for purpose of competition regulation. Under merger review, the 

definition of this term is important because it assists the merging companies, their 

legal representative and the Competition Authorities to know what conduct is 

constitute implementation and thus prohibited under the Competition Act.  

5.2. Research overview  

This dissertation needed to determine the meaning of the term “implementation” by 

considering the EU legislations and case law to understand how to interpret the term 

“implementation” in merger review. The decisions of the competition authorities in 

the EC case law and South African case law were compared to identify how the 

individual authorities interpret merger provisions in their competition legislations.   

In Chapter 3, it was found that the EU case law use the information submitted by the 

merging parties during the filing to determine if the merging parties have 

implemented a merger. The case law considered were the decisions of the ECJ in 

the Wood Pulp case as well as the decisions by the EU Commission in the 
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Electrabel case and Samsung case. What was noted in the decisions was that the 

term “implementation,” for purpose of merger review, could be ascertained by taking 

into account the content of the merger documents submitted by the merging 

companies217 during the filing or the documents regulating the conduct of the 

companies concerned.218 Specifically, the EC Commission is only concerned with 

the actions of the merging parties within the EU Member States or actions that have 

a competitive effect within the EU Member States. In addition, such conduct must be 

linked to the enforcement of the clauses in the merger agreements.  

The EU case laws illustrates that the determination of the “implementation” is a 

factual consideration, applied on a case to case basis. Under the EU case law the 

term “implementation,” for purpose of merger review, entails the enforcement of the 

clauses that confer control as defined in the competition legislation. The enforcement 

of such provisions, by the merging parties, is important to the extent that it constitute 

an exercise of control either by way of majority shares or by way of influencing the 

business. The enforcement of such merger agreement terms must take place in 

South Africa and does not necessarily need to have any direct effects on 

competition.     

5.3. Recommendations  

Section 1(2) of the Competition Act, states that the act must be interpreted in a 

manner that is consistent with the Constitution and gives effect to the purposes set 

out in section (2) and in compliance with the international law obligations South 

Africa. Since the both the EU and South Africa apply the mandatory merger 

notification regime the provisions used by the EC case law to determine the term 
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“implementation” may be applied under the Competition Act, in South Africa. As it is 

the case under the EU merger regime, the Competition Authorities, in South Africa 

need to determine whether they have jurisdiction to assess the merger by 

determining whether the merger meets the requirements contained in section 11 and 

section 12 of the Competition Act. Once it is determined that the merger meets the 

notification requirements under the Competition Act, the respective authority 

considering the merger may determine whether the merging parties’ have 

“implemented” the merger by looking at the wording of the clauses in the merger 

agreement to ascertain how the merging companies describe or define control. The 

decision in the Ethos case, considered in the preceding chapter, widens the 

definition of control under the Competition Act by indicating that control can exist in 

different instances at a time. Therefore, the Commission will have to consider the 

contents of the agreement in the context of the merger. The American Soda Ash 

case, the CAC also widened the application of the Competition Act to conduct of the 

merging parties that does not have a competitive effect in South Africa, which 

suggests that the Competition Authorities have a broad discretion in merger review.  

The definition  of the term “implementation” is important for two reasons, firstly it 

helps the merging companies to avoid conduct that contravenes section 13 and 

13A(3) and secondly, it ensures that the competition authorities are  able to 

effectively use merger review to prevent conduct that facilitates or creates anti-

competitive markets. Therefore, the Competition Act must be amended to include the 

definition of the term “implementation” to establish certainty in the application of the 

provisions of the Competition Act.   
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5.3. Conclusion.  

Based on the above recommendation it is apparent that the term “implementation,” 

for purpose of merger review can be defined by considering the facts of each case. 

Since merger happens when a company acquires control over another company or 

the business of another company, the actions of the merging parties that are relevant 

are those that result in the change of control. The enforcement of such merger 

agreement terms must take place in South Africa and do not necessarily need to 

have any direct effects on competition.     
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