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Abstract 

The Constitutive Act of the African Union (AU) provides for the right of the continental body 

to intervene in the face of war crimes, genocide and crimes against humanity. According to 

its formulation, Article 4(h) intervention entails military force, which is triggered when a 

target state fails to discharge its duty to protect its population from mass atrocities. Although 

Article 4(h) is an ambitious statutory commitment to intervene in a member state by the AU, 

the Libyan crisis in 2011 showed the ambivalence of the continental institution to act in a 

decisive and timely manner. The AU's failure to invoke Article 4(h) exposed the need for 

building the capacity and political will to intervene and to interpret Article 4(h). Therefore, 

the primary focus of this article is on how Article 4(h) should be interpreted. Flowing from 

the Pretoria Principles, which seek to provide clarity on the implementation of the AU's right 

of intervention, Article 4(h) should be viewed as a duty rather than a right to prevent or stop 

mass atrocities. The duty dimension of Article 4(h) derives from the international instruments 

that AU member states have ratified to prevent mass atrocities. Rather than being a paper 

tiger, Article 4(h) should be used in a proactive and timely manner as a military option 

available to the AU to persuade member states to prevent or halt atrocities. As a last resort, 

military force pursuant to Article 4(h) should aim at protecting the population at risk and 

pursuing the perpetrators in order to avoid contravening Article 2(4) of the Charter of the 

United Nations (UN). Although military intervention can save lives in the short term, it 

cannot necessarily address the underlying, structural causes of atrocities, such as ethnic 

rivalries, economic inequalities and scramble for natural resources, among others. Therefore, 

the prevention of mass atrocities should not be equated with, or be seen through the prism of, 

Article 4(h) intervention alone. The focus should instead be on the entire spectrum of 

preventive strategies at the disposal of the AU in the face of mass atrocities, including the 

African human rights system and the African Peer Review Mechanism. 
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Introduction 

Article 4(h) of the Constitutive Act of the African Union (AU Constitutive Act) provides for 

unprecedented powers of intervention by the African Union (AU) in a member state. It 

provides for „the right of the [AU] to intervene in a Member State pursuant to a decision of 

the Assembly in respect of grave circumstances, namely: war crimes, genocide and crimes 

against humanity‟. This formulation is termed „intervention against mass atrocities‟.
1
 In 2003, 

Article 4(h) was amended to include intervention in the case of „a serious threat to legitimate 
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order to restore peace and stability‟ in a member state. However, this amendment is not yet in 

force, as the required number of ratifications has not yet been reached. This formulation is 

termed „intervention to restore legitimate order‟.
2
 Article 4(j) of the AU Constitutive Act also 

provides for the right of member states „to request intervention from the Union in order to 

restore peace and security‟. This formulation is termed „intervention by invitation‟.
3
 This 

discussion focuses on the first formulation of intervention under Article 4(h) – „intervention 

against mass atrocities‟. 

The incorporation of Article 4(h) into the AU Constitutive Act signifies the general 

acceptance by AU member states of the organisation's right to intervene in the affairs of a 

state that is unable or unwilling to protect its citizens from mass atrocities. Article 4(h) 

couches intervention as a „right‟ in the form of a prerogative and not as a duty or legal 

obligation. The means and modalities of intervention are also not spelt out in Article 4(h). 

What is clear, however, is that the intervention is to be undertaken by the AU as a 

supranational organisation and not by AU member states acting separately. According to 

Article 4(h), read with Article 7(1)(e) of the Protocol relating to the Establishment of the 

Peace and Security Council of the AU (PSC Protocol), the intervention follows a decision by 

the AU Assembly of Heads of State and Government (AU Assembly) and a recommendation 

by the AU Peace and Security Council (PSC). 

The unprecedented agreement among AU member states to open the possibility of 

limiting their own traditional rights of absolute sovereignty following the adoption of Article 

4(h) is a departure from their strict adherence to the norm of non-intervention in the affairs of 

other member states as required by Article 4(g) of the AU Constitutive Act. The AU has 

shifted from the practice of non-interference or non-intervention to what has been called the 

doctrine of „non-indifference‟, to avoiding being indifferent to atrocities against African 

people.
4
 The paradigm shift to embrace the right to intervene in respect of gross human rights 

abuses responds to a real need to protect populations at risk of mass atrocities. It also derives 

from African states‟ growing interconnectedness and the axiom not to be idle or indifferent 

bystanders when your neighbour's house is on fire.
5
 Today, it is generally accepted that the 

protection of the fundamental rights of citizens should prevail over state sovereignty, and that 

sovereignty entails responsibility.
6
 Thus, where a member state of the AU is unable or 

unwilling to protect the fundamental rights of the population within its borders, the 

responsibility falls on the AU to protect the population at risk of mass atrocities.
7
 

However, the problem is that challenging the notion of sovereignty also amounts to 

questioning the cornerstones of the Charter of the United Nations (UN Charter) in Article 

2(1), (4), and (7), which guarantee the territorial sovereignty of all member states and 

prohibit the threat or use of force in international law. Although the wording of Article 4(h) 

seems straightforward, the conditions that trigger Article 4(h) intervention – namely, war 

crimes, genocide, and crimes against humanity – are rather amorphous and difficult to define. 

These „grave circumstances‟ are not easy to determine, for several reasons: certain groups 

such as political minorities are not included in the Genocide Convention's protective scheme, 

and the requirement of a specific intent required by the Genocide Convention is a high 

threshold, which is frequently difficult to prove; the challenges in monitoring respect for the 

laws and customs of armed conflict and the politics of victor's justice when it comes to war 

crimes; and the need for systematic and widespread attacks to occur in order to invoke the 

notion of crimes against humanity.
8
 Against this background, this essay explores the 

substantive and procedural challenges of implementing Article 4(h) of the AU Constitutive 

Act. The essay also investigates why Article 4(h) was not invoked in the Libyan crisis and 

provides recommendations for the AU to move from promise to practice. The discussion 

draws inspiration from the „Pretoria Principles on ending mass atrocities pursuant to Article 

4(h) of the Constitutive Act of the African Union‟ (Pretoria Principles).
9
 The Pretoria 
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Principles are not AU instruments but informal guidelines adopted by experts following a 

conference at the University of Pretoria in 2012. The Pretoria Principles are neither definitive 

nor prescriptive, but rather seek to provide clarity and inform action implementing Article 

4(h) intervention.
10

 

Substantive aspects of Article 4(h) 

The right of intervention by the AU 

The couching of Article 4(h) intervention by the AU as a „right‟ – and not a „duty‟ – could be 

viewed as conferring on the continental body the discretion – and not obligation – to decide 

whether or not to intervene in a given situation.
11

 According to Baimu and Sturman, it does 

not matter whether it is couched as a right or duty, „what matters is whether States have the 

political will to undertake what they committed themselves to do‟.
12

 However, in legal terms, 

a „duty to act‟ makes a stronger case than a mere „right to act‟.
13

 In its present formulation, 

Article 4(h) represents a permissive norm where it stipulates what action can legitimately be 

taken by the AU in given circumstances but does not oblige the regional body to act in those 

circumstances.
14

 This reasoning resonates with Principle 6 of the Pretoria Principles that the 

word „“right” in Article 4(h) implies a legal entitlement or prerogative which is compatible 

with the notion of sovereignty as responsibility‟. However, Principle 6 stipulates that the 

„“right” should as far as feasible be interpreted to imply a duty to intervene to prevent or halt 

mass atrocities in the form of war crimes, genocide and crimes against humanity‟.
15

 

Whether it is a right or duty, it seems reasonable to view Article 4(h) as an 

institutionalisation of the multilateral enforcement of fundamental human rights and 

humanitarian law obligations that are of concern to the international community in general, 

and all AU member states in particular. The basis of this argument is the fact that the 

threshold for Article 4(h) intervention are gross human rights violations constituting serious 

crimes under international law, which are arguably subject to universal jurisdiction. Given 

their almost universal ratification, customary normativity and the gravity of the crimes, 

among other factors, there is little doubt that the conditions that trigger Article 4(h) 

intervention are jus cogens norms (peremptory rules of international law).
16

 

It is clear that states have an obligation to end violations of jus cogens norms.
17

 If the 

argument is accepted that Article 4(h) intervention is enforcement action by consent, then it 

can be contended that there is no clash of jus cogens norms in implementing Article 4(h); that 

is to say, there is no conflict between the prohibition of the threat or the use of force and the 

obligation to prevent and stop genocide, torture and other such atrocities. This view is 

strengthened by the fact that the use of force pursuant to Article 4(h) is not directed at the 

territorial integrity or political independence of a state, as stipulated in Article 2(4) of the UN 

Charter, but rather at preventing or halting mass atrocities.
18

 Therefore, Article 4(h) may be 

seen as enforcement action in the form of erga omnes partes or erga omnes contractantes 

(consent by all) to prevent or stop jus cogens (heinous) crimes.
19

 In this sense, through 

Article 4(h), such enforcement rights are endowed on the AU as a continental organisation, 

and not on individual member states. 

Therefore, as underscored in Principle 6 of the Pretoria Principles, it is preferable that 

the competence to intervene under Article 4(h) should be viewed as a duty, and should not be 

discretionary, as the language of „right‟ implies. A duty to intervene would imply that once a 

determination is made of the existence of Article 4(h) thresholds, a decision to intervene 

follows as a matter of necessity, because the AU Assembly has no option but to intervene. In 

this way, Article 4(h) would imply that the AU has bound itself in advance to an obligation to 

intervene under prescribed circumstances.
20

 The intention of the drafters of Article 4(h) was 
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not just to make the right to intervene a political pledge, but an obligation for action by the 

AU.
21

 

Intervention under Article 4(h) 

As a matter of ordinary language, „intervention‟ may find its exact meaning along a vast 

continuum of possibilities. However, to understand the term „intervention‟ as it is used in 

Article 4(h), recourse should be made to the context and purpose of this provision in the AU 

Constitutive Act. Article 4(h)-intervention is not „humanitarian intervention‟, but rather 

treaty-based multilateral action by the AU in reaction to mass atrocities in a member state.
22

 

The right to intervene in Article 4(h) gives the AU a strong legal basis for intervention in the 

face of mass atrocities.
23

 It must also be distinguished from intervention with the consent of, 

or at the request of, a state (intervention by invitation is provided for under Article 4(j)). 

Clearly, Article 4(h) must be understood to complement the other measures provided 

for in the AU Constitutive Act, particularly in Article 23(2) and other non-coercive measures 

such as dialogue, conflict resolution, preventive diplomacy, the provision of „good offices‟ 

and dispatching monitors.
24

 According to Article 23(2) of the AU Constitutive Act,  

  
any Member State that fails to comply with the decisions and policies of the Union may be 

subjected to other sanctions, such as the denial of transport and communications links with 

other Member States, and other measures of a political and economic nature to be determined 

by the Assembly.
25

 

 

Thus, while measures that can be imposed for a failure to comply with AU decisions 

and policies under Article 23 fall short of the use of military force, Article 4(h) would enable 

coercive military action where a member state does not comply with the decision of the AU 

Assembly to prevent or stop committing genocide, war crimes and crimes against humanity. 

Going by this reasoning, Article 4(h) intervention can only mean coercive measures other 

than sanctions; in other words, the use of military force. In this sense, Article 4(h) is an 

addition to the panoply of possibilities as a measure of last resort, to allow for measures that 

would otherwise have been without legal basis under the Constitutive Act. According to 

Abass:  
The better view, therefore, is that the „right‟ in Art 4(h) relates only to the use of force 

since this is the only kind of operation over which the AU can claim to have a right of 

intervention. That right accrues not merely by the provisions of the Act, such as Art 4(h), but 

also by the common understanding among the AU Member States that the occurrence of any 

of the crimes stated in Art 4(h) on the territory of a Member State automatically constrains its 

sovereignty and necessitates an intervention without an invitation by that Member State. In 

contrast, an intervention by the AU under Art 4(j) is not conditioned upon the occurrence of 

any of the mass atrocities listed in Art 4(h).
26

 

 

This interpretation also corresponds with a purposive reading of Article 4(h), which 

urges that the kind of intervention that would neutralise the gravity of the listed crimes almost 

inevitably requires very intrusive means. This view draws credence from the Pretoria 

Principles, which provide clarifying language that  

 
Article 4(h) intervention relates, in particular, to the third of the three foundational pillars of 

the „responsibility to protect‟, namely the use of military intervention as a last resort. The 

wording of Article 4(h) suggests that intervention on the basis of Article 4(h) is an 

exceptional measure in the face of grave circumstances that are beyond non-coercive 

measures and so require military option as a last resort.
27
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The reticence to accept that military means may be used to curb mass atrocities may 

arise from the association of military force with war and the concomitant killing. However, it 

must be borne in mind that Article 4(h) intervention relates to a very particular form of 

military force, namely incisive and purposeful military action to prevent harm to people 

under dire circumstances, namely war crimes, genocide and crimes against humanity.
28

 What 

is required is less akin to „peacekeeping‟ and more to „peace enforcement‟, which entails the 

imposition of conditions of „peace‟ (or saving lives) where they do not exist (or where lives 

are lost in significant numbers), for example in situations where killing amounts to genocide. 

This understanding also resonates best with the case of the 1994 genocide in Rwanda, which 

is often cited as the primary rationale for the inclusion of Article 4(h) in the AU Constitutive 

Act. According to Thakur:  

 
The goal of intervention for human protection purposes is not to wage war on a state in order 

to destroy it and eliminate its statehood but to protect victims of atrocities inside the state, to 

embed the protection in reconstituted institutions after the intervention, and then withdraw all 

foreign troops.
29

 

 

Although this is a generally accepted interpretation, this does not deny or denigrate 

the importance of the array of other means to curb – and prevent – mass atrocities and 

massive violations. Indeed, it is a state of affairs that allows force to be used only if violations 

of fundamental human rights and human dignity have become systematic and widespread, 

and the responsible state is unable or unwilling to protect its citizens, as was the case in Libya 

in 2011. Article 4(h) should, therefore, be understood as just one piece in the panoply of 

mechanisms to prevent or stop atrocities on the continent. As a last option, Article 4(h) is the 

last piece that makes the puzzle to end mass atrocities on the continent complete. 

Conditions for Article 4(h) intervention 

The threshold for intervention pursuant to Article 4(h) is „grave circumstances‟ that constitute 

serious violations of human rights and humanitarian law in the form of war crimes, genocide 

and crimes against humanity. These serious violations of human rights and humanitarian law 

are crimes under international law. The terms „war crimes‟, „genocide‟ and „crimes against 

humanity‟ are defined in relevant international conventions and instruments, which implies 

that the 1949 Geneva Conventions, the Genocide Convention and the Rome Statute provide 

the key references. However, it is not that straightforward to determine when abuses have 

reached the threshold for these crimes, as the debates on whether or not genocide was being 

committed in Rwanda in 1994 and the crisis in the Darfur region of Sudan illustrated.
30

 As a 

way forward, the Pretoria Principles provide a guide:  

 
Considering the speed with which mass atrocities occur and that the threshold for Article 4(h) 

intervention is high, difficult to prove and amenable to political discretion, in deciding on 

Article 4(h) intervention, the AU must prioritise the imperative to save lives over technical or 

overly legalistic ascertainment of the commission of war crimes, genocide and crimes against 

humanity.
31

 

 

The PSC and the AU Assembly, which recommend and decide on intervention, are, 

first and foremost, political, not judicial or humanitarian bodies.
32

 They will inevitably rely 

on political considerations, which, if overlapping with humanitarian concerns, may lead to 

intervention under Article 4(h). For example, although genocide has a clear, precise and 

narrow legal definition spelled out in the 1948 Genocide Conventions and repeated in the 
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Rome Statute, an accusation of genocide is certainly not taken lightly and will usually be 

controversial and disputed.
33

 This is because a determination of the commission of genocide 

calls for an international response, including the use of military force, for the prevention and 

suppression of acts of genocide.
34

 There is information that during the genocide in Rwanda, 

the United States (US) State Department and National Security Council deliberately avoided 

using the term „genocide‟ precisely because they feared that use of the term might compel a 

response.
35

 The hesitation to use the word „genocide‟ is governed by political considerations, 

although in a legal context.
36

 Such dithering on the part of the international community, 

exacerbated by the lack of a common mechanism to establish the existence of atrocities such 

as genocide, reinforces the need to rapidly and effectively intervene to prevent mass 

atrocities.
37

 Below is a brief examination of the sticky issues relating to the conditions that 

trigger Article 4(h) intervention. 

War crimes 

According to Article 8(2) of the Rome Statute, war crimes may be perpetrated in the course 

of either international or internal armed conflicts.
38

 War crimes are serious violations of 

customary law or, when applicable, treaty rules concerning international humanitarian law 

(IHL).
39

 While the Rome Statute provides a comprehensive list of war crimes, according to 

Article 8(1) of the Rome Statute, the International Criminal Court (ICC) only has jurisdiction 

over these crimes where they are „part of a plan or policy or as part of a large-scale 

commission of such crimes‟.
40

 War crimes can be perpetrated by military personnel against 

enemy servicemen or civilians, or by civilians against members of the enemy armed forces. 

Conversely, crimes committed against friendly forces do not constitute war crimes.
41

 

The lack of any „exact, objective criterion‟ defining „armed conflict‟ also poses 

challenges to determining when a conflict began. It is generally agreed that a conflict 

involves the use of armed forces, as opposed to police, and involves the actual firing of 

weapons.
42

 It is important to recognise that a high threshold of violence is necessary to 

constitute a genuine armed conflict, distinct from lower-level disturbances such as riots, 

isolated and sporadic acts of fighting, or unilateral abuses committed by a government in the 

absence of a widespread armed resistance by the target population.
43

 Moreover, to qualify as 

an international armed conflict, the situation must constitute an armed conflict involving two 

or more states or a partial or total occupation of the territory of one state by another.
44

 

Genocide 

According to Article 6 of the Rome Statute, „genocide‟ refers to the intentional killing, 

destruction, or extermination of groups or members of a group.
45

 The blame for the inability 

to prevent or halt the Rwandan genocide in 1994 is partly attributed to the failure by 

neighbouring countries, the erstwhile Organization of African Unity (OAU, the predecessor 

of the AU), the United Nations (UN) and the international community at large to call the 

killings in Rwanda genocide and stop the violence.
46

 Article I of the Genocide Convention 

contains an obligation to prevent acts of genocide and to punish persons guilty of genocide, 

within a state's own jurisdiction.
47

 While the Genocide Convention allows preventive action 

against potential perpetrators, the question whether genocide is actually occurring or about to 

occur is both epistemologically and legally complex. For, if there is action to prevent 

genocide and this action is successful, it may be difficult to prove that there was actually an 

„intention to destroy in whole or in part‟. If there is a legal finding that genocide has 

occurred, then it is too late for prevention.
48
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Genocide constitutes any of the following acts committed with intent to destroy, in 

whole or in part, a national, ethnical, racial or religious group: 1) killing members of the 

group; 2) causing serious bodily or mental harm to members of the group; 3) deliberately 

inflicting on the group conditions of life calculated to bring about its physical destruction in 

whole or in part; 4) imposing measures intended to prevent births within the group; and 5) 

forcibly transferring children of the group to another group.
49

 Genocide is, thus, comprised of 

three main elements: first, the commission of at least one of the acts enumerated in the 

definition; second, the act is to be directed at a specified group(s); and third and importantly, 

the intent to destroy the group wholly or partially. In the Akayesu case, where the accused 

was found guilty of genocide for acts of rape and mutilation, the International Criminal 

Tribunal for Rwanda (ICTR) confirmed that the enumeration of genocidal acts in Article II of 

the Genocide Convention is exhaustive and that the term clearly includes bodily or mental 

torture, inhuman treatment, and persecution.
50

 For genocide to occur, the involvement of a 

government is not required and genocide may be committed without an organised plan or 

policy of a state or similar entity. However, according to Prosecutor v. Kayishema, a plan or 

policy may provide strong evidence of a specific intent for the crime.
51

 

In determining whether an act is genocidal, the key is the Genocide Convention's 

primary focus on preventing the physical destruction of groups. The perpetrators must 

possess specific intent to be guilty of genocide; if the perpetrator merely knew his or her 

actions would further the destruction of a group but did not have the specific intent to do so, 

the perpetrator can only be found guilty of complicity in genocide.
52

 The intent to destroy 

needs be directed at a protected group for the perpetrator to be convicted of genocide.
53

 The 

limitations of the definition of genocide, particularly the restricted list of protected groups 

and intent requirement, pose significant hurdles to making a case for genocide in instances 

where it is difficult to determine whether victims constitute a cohesive group that the 

Genocide Convention protects. In the contemporary political order, there is no justification 

for only including groups based on religion, nationality or ethnicity, while excluding those 

based on political views, or social or economic status.
54

 

Crimes against humanity 

Crimes against humanity refer to „particularly odious offences in that they constitute a serious 

attack on human dignity or grave humiliation or degradation of human beings‟.
55

 Crimes 

against humanity seem to be the most diffusely defined of the three thresholds for 

intervention in Article 4(h), as contrasted with genocide's narrow focus on attempted 

exterminations of defined groups, or the relatively limited focus of war crimes on the most 

egregious behaviours associated with armed combat.
56

 The classical definition of crimes 

against humanity includes  

 
murder, extermination, enslavement, deportation, and other inhumane acts committed against 

civilian populations, before or during a war; or persecutions on political, racial or religious 

grounds in execution of, or in connection with, any crime within the jurisdiction of the 

Tribunal, whether or not in violation of the domestic law of the country where perpetrated.
57

 

 

The Rome Statute extends the definition to include widespread or systematic murder, 

torture and persecution, among others. It also covers other inhumane acts of a similar 

character that intentionally cause great suffering, or serious injury to bodily, mental or 

physical health.
58

 The list of specific acts is expanded to include the crimes of the enforced 

disappearance of persons and apartheid. Further, the Rome Statute also contains clarifying 
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language with respect to the specific crimes of extermination, enslavement, deportation or 

forcible transfer of a population, torture and forced pregnancy. 

In the Erdemovic´ case, the International Criminal Tribunal for the former Yugoslavia 

(ICTY) decided that crimes against humanity are serious acts of violence that harm human 

beings by striking at what is most essential to them: their life, liberty, physical welfare, health 

and dignity. These crimes „are inhumane acts that by their extent and gravity go beyond the 

limits tolerable to the international community, which must perforce demand their 

punishment‟.
59

 These crimes also transcend the individual because when the individual is 

assaulted, humanity comes under attack and is negated. It is the concept of humanity as a 

victim that essentially characterises crimes against humanity.
60

 The definition of crimes 

against humanity, then, contains four general criteria, namely the acts must be inhumane in 

character; they must be perpetrated in a widespread (large scale) or systematic manner as a 

preconceived plan or policy; they must be directed against a civilian population; and they 

must be committed on national, political, ethnic, racial or religious grounds.
61

 There is still no 

specialised international convention on crimes against humanity.
62

 

The central dimension of crimes against humanity is that they are directed against the 

civilian population, rather than against individual civilians in isolation. The individual is 

victimised not because of his or her individual attributes but because of his or her 

membership of a targeted civilian population.
63

 In this sense, the presence of some non-

civilians in the midst of a targeted population does not change the overall civilian character of 

the population.
64

 However, it should be noted that a crime against humanity does not only 

arise out of mass action involving a large number of victims. For example, an attack on a 

single individual may constitute a crime against humanity as long as it has a specific 

character that shocks the human conscience.
65

 Crimes against humanity are not isolated or 

sporadic events, but are part of either a governmental policy or a widespread or systematic 

practice of atrocities that are tolerated, condoned or acquiesced to by a government or a de 

facto authority. 

Procedural aspects of Article 4(h) intervention: deciding whether, and if so 

how, to intervene 

Existence of grave circumstances 

Intervention under Article 4(h) is triggered by the existence or likelihood of grave 

circumstances – namely war crimes, genocide and crime against humanity – and the failure of 

the target state to prevent or halt the atrocities. Although a reading of Article 4(h) shows that 

the intervention shall be in respect of these grave circumstances, their existence is necessary 

but not necessarily sufficient to trigger an Article 4(h) intervention, the reason being that the 

AU Assembly may actually decide to intervene under Article 4(h) when the target state is 

unable or unwilling to prevent or stop the atrocities. Otherwise, the target state can easily call 

for intervention by invitation under Article 4(j) of the AU Constitutive Act, thereby avoiding 

forceful Article 4(h) intervention. 

The formulation that the AU Assembly's decision has to be „in respect of‟ the three 

Article 4(h) crimes presents a challenge in terms of deciding to intervene. The problem arises 

because the term „in respect of‟ in Article 4(h) is vague, as it allows the possibility that these 

crimes have already been committed, are being committed, or are on the verge of being 

committed. Nonetheless, only reacting to crimes already committed would be defeating the 

whole purpose of protecting and respecting the sanctity of human life.
66

 From a moral point 

of view, it seems untenable to defer action until anticipated atrocities actually occur. 

However, intervention to prevent mass atrocity crimes from occurring would only be possible 
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if incontrovertible facts exist that such atrocities will occur, but for the potential intervention. 

There are, however, two problems with this approach relating to the level of seriousness that 

warrants intervention and how to distinguish exaggeration from an actual impending threat. 

Recommendation by the AU Peace and Security Council 

Since the entry into force of the AU Constitutive Act, the AU has been involved in conflicts 

in several of its member states but has not yet explicitly invoked Article 4(h). Although the 

Libyan crisis in 2011 was a clear-cut situation of grave circumstances in the form of war 

crimes and crimes against humanity, the AU did not invoke its right to intervene under 

Article 4(h). The PSC has the responsibility to recommend intervention and the modality of 

such an intervention by virtue of Article 7(1)(e) of the PSC Protocol.
67

 The recommendation 

is made to the AU Assembly, which has the ultimate responsibility to decide on intervention, 

as stipulated in Article 4(h) of the AU Constitutive Act. The PSC has used phrases such as 

„take necessary measures to reduce [the] threat posed by Al-Shabaab and other armed 

opposition groups‟ in its mandate to the AU Mission in Somalia (AMISOM), thus suggesting 

the use of force to save lives.
68

 This formulation, however, does not constitute a 

recommendation of Article 4(h) intervention as provided by Article 7(1)(e) of the PSC 

Protocol, since the PSC has the authority to grant AMISOM the relevant mandate in terms of 

Article 7(1)(c) and Article 7(1)(d) of the PSC Protocol, which respectively mandate the PSC 

to authorise the mounting and deployment of peace support missions and to stipulate general 

guidelines for the conduct of such missions, including the mandate thereof, and undertake 

periodic reviews of the guidelines. 

Decision by the AU Assembly 

The bottom line in Article 4(h) is that intervention can only be undertaken „pursuant to a 

decision‟ of the AU Assembly. It is ultimately up to the AU Assembly to determine whether 

a set of facts or circumstances amounts to one or more of the three crimes. The fact that the 

PSC may make a recommendation to the AU Assembly underscores the chain of command, 

and confirms the distinction between the recommendatory role of the PSC and the decision-

making role of the AU Assembly. This difference in weight between the PSC's 

recommendation and the AU Assembly's decision arises from the fact that the assembly 

represents all 54 member states, while the PSC only represents 15 (just over one-quarter) of 

them. It is furthermore relevant that the PSC has a revolving membership, which does not 

guarantee that any of the subregional hegemons would at any given time be a member of the 

PSC. 

The Pretoria Principles are instructive on deciding when to intervene:  

 
In deciding on intervention under Article 4(h), the AU Assembly should consider the inability 

or unwillingness of the national government to protect its population from mass atrocities. It 

follows that one of the determining factors is the inability or culpability of the government 

concerned in causing, tolerating or failing to stop such atrocities. Therefore, where a State 

violates the fundamental rights of its own citizens, or tolerates or fails to stop mass atrocities 

within its territory, the AU is authorised by Article 4(h) to intervene to prevent or halt mass 

atrocities in order to protect populations and save lives.
69

 

 

To this end, the AU Assembly may have to engage in a two-phase inquiry in order to 

arrive at its decision under Article 4(h). The first phase is to establish that one of the three 

crimes has been, is being, or is very likely to be committed. In coming to this conclusion, the 

assembly should – as far as the relevant legal definitions are concerned – be guided by the 
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relevant jurisprudence of the ad hoc international criminal tribunals (particularly the ICTR 

and the ICTY) and the ICC, which is a permanent international penal institution. As far as the 

facts related to a particular circumstance are concerned, reliance should be placed on credible 

international fact-finding processes and, in particular, on the reports, recommendations and 

decisions of the AU's own mechanisms. These include the on-site visits and findings on 

communications by the African Commission on Human and Peoples‟ Rights (African 

Commission), decisions by the African Court on Human and Peoples‟ Rights (African Court) 

and recommendations arising from the African Peer Review Mechanism (APRM).
70

 The UN 

human rights treaty bodies and special mechanisms may also contribute to this process of 

establishing the facts. Although the phase-one decision is ultimately political, it must be 

based on legal expertise and reliable evidence. 

Couching the competence of the AU Assembly not as a duty but as a „right‟ implies 

that the mere determination that one of the three „grave circumstances‟ exists does not 

necessitate intervention. It follows that there should be a second phase of decision-making. In 

the second phase of the inquiry, the AU Assembly may use factors implied but not mentioned 

in Article 4(h) in the exercise of its discretion to intervene. The main (unstated) factor must 

be the role of the government in the affected state, as stipulated in Principle 9 of the Pretoria 

Principles.
71

 For example, is it committing these atrocities itself? Is it colluding with non-

state actors in doing so? Is it unwilling or incapable of restoring order and protecting human 

life? Other relevant factors may include prior efforts taken by the AU to support or liaise with 

the state; the ready availability of military capacity and resources; and the role and attitude of 

both the relevant subregional bodies and international community such as the UN Security 

Council (UNSC). Ultimately, the AU Assembly is likely to weigh up the relevant factors in 

deciding based on a cost-benefit analysis. 

Does Article 4(h) intervention require authorisation from the UNSC? 

In light of their colonial experiences, many African countries have been sceptical about 

Western justifications for intervention on the continent and are less inclined to view 

intervention as legitimate, even if it is meant to stop grave human rights abuses. African 

countries have insisted on UN authorisation as a prerequisite for intervention.
72

 Given the 

importance attached to their sovereignty by the relatively young African states, most of which 

became independent in the process of decolonisation after the Second World War, the 

adoption of the right to intervene is a paradigm shift towards the prevention of serious human 

rights violations that constitute mass atrocities. However, given the experience of large-scale 

atrocities against the civilian population in Africa, with spillover effects on neighbouring 

states, the resolve by the AU for collective action to prevent or halt mass atrocities, with or 

without prior UNSC authorisation, is easy to explain.
73

 

AU member states are simultaneously members of global, regional and subregional 

organisations. As member states of the UN, they have accepted the primary role of the UNSC 

in global peace and security in terms of Article 25 of the UN Charter. As members of the AU, 

they accept the primacy of the AU and its PSC in respect of continental peace and security 

pursuant to Article 4(h) of the AU Constitutive Act. As members of subregional 

organisations, they have accepted the supplementary role of institutions at this level. Potential 

for conflict and contradiction between these layers comes to the fore in the question of 

whether enforcement action at the regional and subregional level is only possible with prior 

authorisation from the UNSC. 

Nothing in the AU Constitutive Act or the PSC Protocol explicitly requires the AU to 

seek prior authorisation from the UNSC before authorising or launching an Article 4(h) 

intervention.
74

 Levitt informs us that the decision not to include such language in the Protocol 
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was a „conscious decision by the AU Assembly due to the debacles in Somalia and Rwanda 

so the AU Assembly decided not to bind themselves to rules and system that have failed 

Africa, or the policy prescriptions of certain powers‟.
75

 However, Article 53 of the UN 

Charter states that no enforcement action shall be taken by regional organisations without the 

authorisation of the UNSC. Yet, Article 4(h) seems to authorise the AU to intervene with or 

without the authorisation of the UNSC. Despite the requirement of authorisation by the 

UNSC for enforcement action by regional organisations, Article 7(1)(e) of the PSC Protocol 

accords the PSC the authority to recommend intervention in a member state on the basis of 

Article 4(h) of the AU Constitutive Act.
76

 This may imply that the AU considers that it will 

not be expedient to wait for UNSC authorisation before responding to situations of war 

crimes, genocide and crimes against humanity under Article 4(h) on the continent. 

The question, still, is whether the AU requires UNSC authorisation in order to 

exercise the right to intervene under Article 4(h). Technically, the answer is negative given 

that through binding themselves to the Constitutive Act, the AU member states have 

consented to make themselves subject to intervention should the AU Assembly deem 

appropriate.
77

 Lieblich has argued that a government that fails to fulfil its responsibility to 

protect also loses the capacity to withdraw its prior consent in such cases.
78

 Nonetheless, 

Chapter VII as read with Article 53(1) of the UN Charter requires that any enforcement 

action by a regional organisation should be authorised by the UNSC. There is a lacuna in the 

AU Constitutive Act and the PSC Protocol regarding what happens if the UNSC does not 

authorise enforcement action under Article 4(h).
79

 The PSC Protocol does not state that the 

AU is obliged to seek UNSC authorisation for collective enforcement action under Article 

4(h). It may be argued, therefore, that Article 4(h) of the AU Constitutive Act contradicts the 

prohibition of force under Article 2(4) and the non-intervention principle in Article 2(7) of 

the UN Charter in case of enforcement action without a UN mandate. Nonetheless, the 

position of the AU as regards authorisation by the UNSC was articulated in the 2005 

„Ezulwini Consensus‟, which states:  

 
Since the General Assembly and the Security Council are often far from the scenes of 

conflicts and may not be in a position to undertake effectively a proper appreciation of the 

nature and development of conflict situations, it is imperative that Regional Organizations, in 

areas of proximity to conflicts, are empowered to take actions in this regard. The African 

Union agrees with the Panel that the intervention of Regional Organizations should be with 

the approval of the Security Council; although in certain situations, such approval could be 

granted „after the fact‟ in circumstances requiring urgent action. In such cases, the UN should 

assume responsibility for financing such operations.
80

 

 

A close reading of this position is that the AU recognises that, as a matter of law, the 

implementation of Article 4(h) intervention requires the authorisation of the UNSC, although 

the regional body was keen to make the case for an exception.
81

 Despite persuasive 

arguments to the contrary, a reasonable view is that AU action should be preceded by UNSC 

authorisation. This view is buttressed by Principle 11 of the Pretoria Principles, which 

outlines that:  

 
As a matter of legal requirement, the AU requires the authorisation of the UN Security 

Council for Article 4(h) intervention. The UN Security Council has the responsibility to 

authorise the use of force in the implementation of Article 4(h) intervention. Where the UN 

Security Council is unwilling or indecisive in authorising intervention, the conferment of the 

right to intervene on the AU by Member States of the AU provides greater space for the AU 

to act in the face of war crimes, genocide and crimes against humanity on the continent.
82
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The competence under Article 4(h) is not to usurp, but to complement, the role of the 

UNSC.
83

 Complementarity means that the AU should, in exceptional circumstances, be able 

to act without authorisation, especially if the UNSC remains unwilling or unable to intervene, 

notwithstanding reliable and convincing evidence that mass atrocities are taking place. The 

overriding importance of the UNSC is also supported from the subregional perspective. Some 

have argued for the emergence of a (sub)regional custom that obviates the need for prior 

authorisation, on the basis of the implied ex post facto authorisation given to the Economic 

Community of West African States (ECOWAS) intervention in Liberia. However, the trend 

seems to have turned recently, with the prior authorisation from the UNSC for the joint 

AU/ECOWAS African-led International Support Mission in Mali (AFISMA). In any event, 

in the Southern African Development Community (SADC) subregion, the relevant treaty (the 

SADC Protocol on Politics, Defence and Security Cooperation, Article 11(3)(d)) makes prior 

authorisation an explicit requirement. 

Efforts at different levels will not necessarily be in harmony. Unfortunately, there is 

no predetermined logical sequence or simple recipe for coordinated intervention. However, it 

is wise to view complementarity as the lodestar. On the one hand, the 2011 Libyan crisis 

provides an example of conflicting positions. While the AU sought the route of diplomacy 

and political solutions in order to avoid bloodshed, the UNSC opted for military intervention 

in Libya. African states that were sitting as non-permanent members on the UNSC at the time 

of discussing the Libyan crisis were trapped in the middle.
84

 On the other hand, the crisis in 

northern Mali in 2012 provides an example of much greater coordination and harmonisation. 

The situation in Mali reinforces the primary role of the affected state, and the obvious fact 

that it is at this level that the immediacy of a first response to mass atrocities is both most 

likely and desirable. Should this state be unable to respond, neighbours or allies (such as 

France, in this instance) form the second line of response – upon invitation. If a broader 

response is required, it is most likely that the political will would be first galvanised at the 

subregional level. Ideally, subregional efforts should be dovetailed with the AU response, and 

the proposed action should be as broadly multilateral as possible (in Mali, this took the form 

of AFISMA). The UN is likely to enter at a slightly later stage, to give the backing of its 

more extensive logistics and resources.
85

 

Why has the AU Assembly not yet invoked Article 4(h)? The need for 

institutional capacity and the political will to act 

As stated earlier, there are a number of instances in which Article 4(h) intervention was not 

only possible but also warranted. The most obvious and often mentioned cases are the crisis 

in the Darfur region of Sudan, especially in 2003, the post-election violence in Kenya in 

2007–8, and the massacre of civilians by Colonel Muammar Gaddafi's army in Libya in 

2011. Taking the Darfur situation, for example, there is little doubt that the answer to the 

phase-one inquiry was unequivocal. A number of reliable accounts – by the UN High-Level 

Mission and the US government, for instance – supported the general consensus that at the 

very least crimes against humanity were being committed, and that there was government 

collusion with non-state actors.
86

 Likewise, the AU rejected the allegation of genocide but 

accepted that crimes against humanity were being committed in Darfur.
87

 Given the context, 

an implicit phase-two inquiry did not favour intervention, most probably on the basis of 

factors such as the uncertainty about the need for UNSC authorisation, the resistance of the 

government of Sudan, and the lack of a readily available African Standby Force (ASF).
88

 It 

should also be taken into account that the PSC only started functioning in 2004, the PSC 

Protocol having entered into force on 26 December 2003. 
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In the Libyan crisis, there was overwhelming evidence of „widespread and systematic 

attacks‟ against civilians which, as the UNSC noted, „may amount to crimes against 

humanity‟.
89

 The UN Human Rights Council called for an end to human rights violations, 

while the UN General Assembly suspended Libya's membership to the Human Rights 

Council.
90

 Yet the AU did not invoke Article 4(h) to intervene in order to protect the 

population in Libya. While there were calls on the UNSC from the other regional bodies – 

such as the Arab League – to impose a no-fly zone over Libya to protect civilians, one would 

have expected the PSC to act decisively by recommending Article 4(h) intervention in the 

face of the deteriorating situation. Instead, the PSC took two important decisions, which were 

also overtaken by the UNSC action. First, it established a roadmap through which the Libya 

crisis could be resolved and, second, it established an AU high level ad hoc committee on 

Libya comprising five heads of state and government, together with the chairperson of the 

Commission.
91

 

Further, there were obvious political divisions within the AU on the Libyan crisis. For 

example, Nigeria recognised the Transitional National Council (TNC) as the legitimate 

representative of the Libyan people
92

 as early as 23 August 2011, after its 291
st
 meeting held 

on 26 August 2011, while the AU, in line with the South African position, declined to 

recognise the TNC as the legitimate authority in Libya. The position was made clear when 

South Africa's President Jacob Zuma said that the AU could not recognise the rebel council 

while there was still fighting in Libya.
93

 Apparently the AU also based its decision on Article 

30 of the AU Constitutive Act, which bars governments that come to power through 

unconstitutional means from participating in the activities of the continental body. Although 

the then-Chairperson of the AU Assembly, the Equatoguinean President Teodoro Obiang 

Nguema Mbasogo, made a statement of recognition of the TNC after its capture of the 

capital, Tripoli, on 20 September 2011, the AU's formal recognition came a month later, 

following the death of Gaddafi.
94

 The AU's recognition came after the US and most other 

European countries, along with several prominent African governments including Nigeria, 

Ethiopia, Senegal and Côte d'Ivoire, had already recognised the TNC. 

The Libyan crisis has shown that although the AU made an ambitious and 

revolutionary statutory commitment to intervene in a member state, such a commitment is yet 

to find concrete expression in the actions of AU member states where there is a clash between 

state security and human security. The AU still lacks the political will and courage to deal 

with state-sponsored abuses of civilian right holders in member states, such as Libya. While 

the architects of the AU Constitutive Act may have succeeded in adopting the non-

indifference doctrine in theory, they cannot influence state practice.
95

 Implementation of 

Article 4(h) squarely depends on the political will of the AU Assembly. However, most of the 

leaders seem to remain committed to the older rule of non-interference, going by their 

ambivalence on taking action in Libya. This view is strengthen by Dembinski and Reinold, 

who note that the „AU's commitment to human security is wavering when realizing human 

security comes at the expense of regime security‟.
96

 In this respect, Sturman has made this 

analysis:  

 
Where they have acted to condemn unconstitutional changes of government, this is arguably 

in defence of incumbent governments, rather than democracy per se. In addition, while the 

PSC has applied the norm of rejection of unconstitutional changes of government in many 

cases, it has stopped short of applying the article 4(h) right to military intervention. Each of 

the AU peace missions undertaken to date has been with the consent of the government of the 

country in which the mission has been deployed, even in Sudan, where the PSC worked hard 

to convince President Al Bashir to consent to the AU deployment to Darfur.
97
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In simple terms, the implementation of progressive and revolutionary principles such 

as the right of intervention under Article 4(h) still lacks bold leadership, as exposed by the 

Libyan crisis in 2011. The AU is still ensnared in the quagmire of not matching rhetoric with 

reality.
98

 Article 4(h) exposes the Janus-faced posture of the AU. It is largely caught between 

the reality of being an intergovernmental institution, in which the state has primacy of place, 

and the ideal of being a supranational institution, in which national sovereignty loses its 

foothold and is replaced by continental institutions to take decisions binding on, and enforced 

by, its members. As long as most states jealously guard their national sovereignty and do not 

move beyond the mutual protection of elites, they will not take collective action that 

encroaches on the sovereignty of one of its members. They will remain reluctant to allow the 

material and personal cost of sacrificing the lives of their soldiers if they have not fully 

accepted „supranational‟ as locus of importance beyond the „national‟. Principle 29 of the 

Pretoria Principles is informative on how to mobilise political will in this respect: „When 

implementing Article 4(h) intervention, the humanitarian motive to save lives and protect 

human dignity should override national or strategic interests. Furthermore, States should 

commit resources towards prevention of mass atrocities and should implement Article 4(h) 

where prevention fails‟.
99

 

The failings of Article 4(h)-intervention are ultimately not due to legal lacuna or the 

lack of legal arguments, but arise from the lack of political commitment. Political will is 

inextricably linked to enforcement capacity, which includes military means. The ASF, 

therefore, needs to become fully operational, and should be provided with resources to make 

it less reliant on the contributions of external donors. Principle 27 of the Pretoria Principles 

succinctly indicates that „[t]he African Standby Force should have a capability to protect 

populations at risk of mass atrocities and to deter potential perpetrators of mass atrocities‟.
100

 

It is, however, not only at the regional level where capacity should exist, and be reinforced, 

but also at the national level, to ensure that the defence and security capacity is in place to 

deal with instability and other causes of mass atrocities. 

Agenda for persuasive prevention 

Although Article 4(h) foresees military force and is, therefore, mostly reactive, it has to be 

read within the context of other provisions of the AU Constitutive Act and the notion of the 

„responsibility to protect‟ (R2P) more broadly. It is much more cost-effective to respond 

when early warning reveals that people are vulnerable than fire-fighting to manage an 

emergency response. Contrary to being a paper tiger, Article 4(h) should not be used in a 

reactive fashion as a fire brigade, but instead in a proactive and timely manner to identify 

impending atrocities and act. Thus, Article 4(h) should be used by the AU to influence 

member states to ensure the scrupulous and consistent compliance with human rights and 

international humanitarian law obligations to prevent atrocities. In this sense, Article 4(h) 

should be employed for „persuasive prevention‟, which is constructive engagement backed by 

credible multilateral force to prevent or halt mass atrocity crimes.
101

 

Clearly, it is better that these atrocities are prevented before innocent lives are lost. 

Preventive measures are, therefore, crucial. Principles 12 to 31 of the Pretoria Principles are 

dedicated to preventive measures to end mass atrocities on the continent.
102

 If these measures 

work well, Article 4(h)-intervention may not enter the picture. One part of the prevention 

possibility is the African human rights system. By drawing attention to serious massive 

violations (especially before these violations amount to „mass atrocities‟), the African 

Commission and the African Court may spur action at the AU level in general, and PSC in 

particular, that would pre-empt mass atrocities by inspiring political action. 
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Adopting a larger time frame, the promotional mandate of the African Commission 

(periodic state reporting and promotional visits) provides opportunities to examine the root 

causes and improve the rule of law, governance and human rights at the domestic level. The 

work of the African Commission in this regard should be complemented by the reviews of 

the APRM, which is one of the systems for monitoring adherence to the rule of law on the 

continent.
103

 Adopting a narrower time frame, the ASF comes into play when conflict is 

already underway and the real possibility of mass atrocities starts emerging. When these 

atrocities have already occurred, the role of the human rights system changes. It then serves 

to provide a reliable factual basis for potential intervention. One option is to approach the 

African Court for its view on such a situation, by way of a request for an advisory opinion – 

bearing in mind, however, that time is of the essence in these circumstances.
104

 

Conclusion 

The provision of the right to intervene under Article 4(h) of the AU Constitutive Act shows 

an ambition by the AU to provide effective solutions to prevent or halt mass atrocities in AU 

member states that have caused unfathomable suffering to innocent civilians on the 

continent.
105

 It can be inferred from the wording of Article 4(h) that the rationale of the 

drafters of the provision was to grant discretion to the AU, as a regional body, to intervene 

where a member state is unable or unwilling to protect its citizens from mass atrocities, 

namely war crimes, genocide and crimes against humanity. Arguments that the „right‟ really 

is a duty are based on moral and legal arguments. Moral arguments aside, the strongest legal 

argument is that the three atrocity crimes under Article 4(h) constitute jus cogens, and that 

their prevention is an obligation under international law. In this way, Article 4(h) can be seen 

as providing the mandate to the AU as a continental body to respond to serious violations of 

fundamental human rights and humanitarian law.
106

 Another argument is that a purposive 

reading of Article 4(h) necessitates the conclusion that its purpose (preventing harm in grave 

situations) cannot be served without intervention in the specified cases. Therefore, Article 

4(h) has endowed the AU with the necessary powers to intervene in the affairs of a member 

state in the event of mass atrocities, regardless of the consent of the target state, in a quest to 

avoid a repeat of the inaction in Rwanda in 1994.
107

 

The right of intervention under Article 4(h) is not only a departure from the traditional 

notions of the principle of non-interference and non-intervention in the territorial integrity of 

nation states, but also contrasts with the long-standing principle of state sovereignty in 

Africa.
108

 By endorsing the right to intervene under Article 4(h), AU member states have 

accepted that the protection of their populations from atrocities is not only a domestic issue 

but also a continental concern. African leaders have consciously and willingly contracted 

away sovereignty for the purpose of protecting their citizens from mass atrocities.
109

 The non-

interference principle in the internal affairs of states embodied in Article 4(g) is thus qualified 

by Article 4(h), to the effect that mass atrocity crimes are of legitimate concern to the AU and 

the international community. 

The aim of the Article 4(h) intervention should, first and foremost, be to prevent mass 

atrocities from occurring and, in the event of mass atrocities, intervention should be aimed at 

protecting the populations at risk and the pursuit of perpetrators. Therefore, the goal of 

Article 4(h) intervention should be to protect human lives, and not to go beyond that purpose. 

Article 4(h) should not be used for persuasive prevention – that is to say, as a tool for 

potential use of force to compel member states to comply with their human rights and 

humanitarian law obligations to prevent or halt atrocities.
110

 Although military intervention 

can save lives and bring about security in the short term, it cannot necessarily address the 

underlying, structural causes of atrocities, which involve complex issues such as ethnic 
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conflicts, economic inequalities and the scramble for natural resources, among others. 

Therefore, prevention of mass atrocities should not be equated with, or be seen through the 

prism of, Article 4(h)-intervention alone.
111

 The focus should instead be on the entire 

spectrum of preventive strategies at the disposal of the AU in the face of mass atrocity 

crimes, including the African human rights system and the APRM. 

No doubt, the African Peace and Security Architecture (APSA) looks excellent on 

paper. It is slowly being put in place, but is only likely to take off if the leap to 

supranationalism is made by both states and subregional organisations. Much of the success 

of the AU's institutional architecture depends on the strength of the subregional units as 

building blocks, and their acceptance to relinquish authority to the AU. Importantly, the AU 

should reduce the need for costly intervention and focus more on dealing with the causes of 

crisis rather than its symptoms. Specifically, the AU should focus more on improving human 

security and promoting the rule of law, good governance and economic development in AU 

member states. These factors are crucial to the prevention of mass atrocities. The challenge 

for the AU is to develop a political-normative framework that promotes a culture of 

prevention and promotes a climate of compliance with international human rights and 

international humanitarian law obligations by AU member states in order to end mass 

atrocities on the continent.
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