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Abstract: There is a need for the countries of Southern Africa to invest in building
infrastructure, for which purpose they can be expected to utilise the services of multilateral
development banks (MDBs). MDB-funded infrastructure projects often become arenas for
debate over the roles of different actors in the development process. This article discusses the
fact that there is no longer a clear consensus on the relative responsibilities of governments,
MDBs and non-state actors in regard to infrastructure projects, and analyses how these new
tensions in the relations between these three actors could complicate efforts to develop the
infrastructure so urgently needed in Southern Africa.
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There is an urgent need for the countries of Southern Africa to invest in building
infrastructure. * This investment is needed both to provide the citizens of the region with
more and better access to power, transport, water and telecommunications services and to
help create the economic opportunities that will allow all the inhabitants of the region to lead

lives of dignity and opportunity.

While not inevitable, it is likely that Southern African governments will rely on large
infrastructure projects to meet these needs. The reason is that most governments perceive
large projects to be the most effective way to help as many people as possible to gain access
to the desired services as quickly as possible. The challenge is that large projects tend to be
controversial because they raise complex technical, economic, financial, political,
environmental, and cultural issues about which their citizens are likely to have conflicting

views. In resolving these issues, the governments that sponsor the projects will need to make
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difficult choices that can have profound and unintended positive and negative short and long

term consequences for the various stakeholders in the project.

Given the region’s infrastructure needs, and the likely costs and the technical complexities of
the infrastructure projects that will be utilised to meet these needs, it is unlikely that Southern
African countries will be able to fully satisfy their individual and collective needs from their
own resources. Consequently, they can be expected to utilise the services of external
providers of financial and technical services in planning and constructing these infrastructure
projects. One of the key sources of such services for developing countries like those of
Southern African is the multilateral development banks (MDBs), such as the World Bank
Group and the African Development Bank.” These MDBs can offer their member states three
benefits. First they can offer them financing on terms (interest rates, loan duration, grace
periods) that are usually better than those the project sponsors can obtain from commercial
sources. Second, MDB participation can help encourage other public and private financial
institutions to participate in the financing of a project on better terms than might otherwise
have been the case. Third, the MDBs have had considerable experience supporting
infrastructure projects in developing countries. Consequently, they can offer their borrowers
the benefits of the lessons they have learned from working on similar projects in other

countries.’

These MDB benefits, however, do not come without at least three substantial complications.
The first complication arises from the fact the MDBs are international organisations. This
means that they are subjects of international law and are expected to comply with all
applicable principles of customary and treaty based law. This means that they must pay due
regard, inter alia, to the international community’s evolving views of how human rights and
environmental laws should apply to investment projects like infrastructure projects. While
the application of these legal principles to development projects usually leads to
improvements in the projects in social and environmental terms, this makes the planning,
construction and operation of the projects more complex, slower and more controversial. The
second complication arises from the fact that the MDBs’ biggest and most influential member
states can use their voice, vote and financial contributions to influence MDB operational
policies and practices.* Unsurprisingly, these members use this influence to advance their
own interests and the concerns of their citizens rather than those of the member states that
actually use the services of the MDB. In this regard, it is important to note that the financial

contributions that member states make to the MDBs are ultimately contributed by the
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taxpayers of those states. As a result, the MDBs need to take the concerns of these taxpayers,
at least as expressed through their governments, into account in the design and
implementation of their operational policies and practices. The third complication arises from
the fact that the MDBs are relatively more transparent and accountable than purely private
financial institutions.” As a result, it is easier for interested observers to learn about and
understand how they relate to their member states and to other stakeholders in the projects
they fund and how they manage any controversies associated with those projects. While this
may ultimately result in better projects, again it can slow down and complicate the planning

and implementation of MDB-funded projects.

The net effect of these complications is that MDB-funded infrastructure projects often
become one of the arenas in which debates about the role of different actors in the
development process are played out most concretely, given that the debates are framed
around specific projects. Consequently, the operations of MDBs are useful vehicles for
studying how views on the best ways to design, construct and operate infrastructure projects
are changing in light of experience and our growing understanding of the development
process. They also can offer us insights into the way in which the relationships between the
state, international organisations like the MDBs and non-state actors, such as corporations

and non-governmental organisations, are evolving in response to these developments.

The purpose of this paper is to explore how views of best practices in planning and
constructing infrastructure projects are evolving and the implications of these changes for
relations between the Southern African states, the MDBs and non-state actors. It is divided
into three sections. The first section will describe how our understanding of development,
particularly in regard to best practices for designing and constructing infrastructure projects,
has evolved. The second section will explore implications, and particularly the tensions that
are generated within the relationships between these three groups of actors by this evolution
in our understanding of development. The final section will discuss the implications of these

issues for South Africa and Southern Africa in respect to its relationship with the MDBs.
An evolving understanding of responsible infrastructure project planning

The triangular relationship between the state, the MDBs and non-state actors in MDB-
supported projects has never been purely economic in nature. It has always involved the
inevitable political considerations that arise in any transaction between a sovereign state and

an international organisation. These relationships, however, have become even more



complex over time. There are at least two reasons for this evolution. The first is that the
international community has become more concerned about the environment and about
human rights. In the context of infrastructure projects, this has translated into a concern about
how the social and environmental impacts of projects are accounted for in the planning,
construction and operation of the project. The second, which is a consequence of the first, is
that the role of the MDBs in the development project financing process is changing. It is no
longer sufficient for any MDB to see itself merely as a funder of development, whose
primary responsibilities, prior to making any lending decision, are to evaluate the technical
and economic feasibility of the project and the borrower’s ability to repay its debts. It must
now also see itself as having a responsibility to ensure that the projects it funds are

environmentally and socially sustainable. ®

This expansion in the role and responsibilities of the MDBs has complicated their
engagements with their member states and with non-state stakeholders in the projects. It has
also generated a great deal of controversy. At one time there was a general consensus on
what the rights and obligations of the state, the MDBs and the affected non-state actors in
regard to MDB operations were. However, under the weight of the expanding role of the
MDBs this consensus has broken down. Unfortunately, while there is an emerging view on
how these parties should relate to each other, there is not yet a new general consensus on how
these actors should arrange and manage their relationships with each other. The result is that
the triangular relations between the MDB, the sponsoring state and the affected non-state
actors are generating more conflict than before. In order to understand the parameters of this
conflict and its implications for this triangular relationship, it is necessary to understand both
how the ‘old consensus’ view saw these relationships and how they are seen in the context of

the emerging view.
The old consensus view

The starting point in the old consensus is that development should be seen as an economic
process focused on generating growth in each society. The function of development
practitioners, such as the MDBs and the government officials who utilised their services, was
to promote technically and financially feasible infrastructure projects that would support the
growth of the economy of that country. They recognised that development projects, such as
infrastructure projects, have social, environmental, and political implications but argued that

these should be dealt with separately from the financial and technical aspects of the project.



According to this consensus view, project decision-making should be divided into two parts.
First, there are broad policy issues in which decisions are made through the political process
by the government and society in which the policy or project will be implemented. Examples
of broad policy issues include: (1) how much of the budget should be allocated for
infrastructure projects and how this amount should be allocated among the various
infrastructure needs of the country; (2) whether the transport system should be based on roads
which will encourage private car ownership or on a public transport system, and, if the latter,
which communities should be served by the system; and (3) should the country’s energy
system be based primarily on domestic coal, renewables or imported gas. In making these
decisions, the broad policy decision-makers also implicitly or explicitly make decisions about
what sorts of environmental and social costs they expect the society to absorb and about how
the costs and benefits of these decisions will be allocated among different social groups, both
in the present and over time. The second category consists of project-specific decisions.
Examples of these types of decisions are: (1) the design of the project; (2) the most feasible
construction method for the project; and (3) from which sources should the funds to finance
the particular project be raised. The consensus view is that those responsible for these
decisions should focus their attention only on these project specific issues and defer to the

broad policy decision-makers on all other issues.

According to the consensus view, the responsibility for the first type of broad policy
decisions belongs exclusively to the government and the society that it governs. This means,
for example, that in a democracy, the society will elect a government and delegate to it the
responsibility to decide, inter alia, what types of infrastructure needs will be prioritised this
year, which specific projects will be undertaken during the year, and how to deal with the
social and environmental costs arising from the project. If the electorate is not satisfied with
the government’s decisions in regard to these matters it can, in principle, vote the government
out of office in the next election.” The MDBs are expected to treat these issues as being the
prerogative of the society or government in which the project is being built. This means that,
from the MDBs’ perspective, they can operate on the assumption that the society or
government in which the project is located has decided how it wishes to manage its own
environment and how it wants to share the various social, environmental, and economic costs

and benefits of the project among the various stakeholders in these projects. Under this view,



MDBs can treat these decisions as background facts during the project negotiations and when

they make their own project-related decisions.

One consequence of this view is that it suggests that the first responsibility of the MDBs is to
evaluate each project in terms of its technical, financial and economic feasibility. A project
would be deemed worthy of financial support so long as all technical problems can be
resolved at a reasonable cost, the project has a clear economic benefit,? and the borrower can
be expected to generate — either from the project or elsewhere — the cash needed to repay the
debt. The MDB’s remaining duties are to draft and negotiate appropriate loan agreements

with the borrower and then to monitor their execution.

If non-state actors, such as communities that are interested in or affected by the project, wish
to participate in the project’s decision-making process, they would need to consult with the
government because it has the responsibility to make decisions about the broad social,
political, environmental, and cultural implications of the project. They would not need to
consult with the MDB unless they have concerns about specific issues relating to the

financing or technical aspects of the project.

Similarly, the range of people with which the MDB would need to consult before making any
particular project decision is limited under the old consensus. Since it is responsible for
technical and financial issues only, the MDB only needs to consult with experts on these
issues before making its decisions. An MDB may also choose to consult with the government
about the broad policy decisions that have shaped the context in which the project must be
constructed and operated to better understand that context. However, in this view, non-expert
non-state actors are unlikely to have information that is relevant to the technical and financial

decisions that the MDB must make.

This view makes it easy to identify to whom the different participants in the project are
accountable. Project funders like the MDBs are likely to be accountable to only two groups.
First, they are responsible to their member states and their senior management for complying
with their operational policies and procedures and the treaties that created them. Second, they

are accountable to their borrowers for the performance of their contractual obligations.



They are accountable to the project’s intended beneficiaries and those adversely affected by
the project in only two situations. The first is when they have a direct contractual relationship
with these other stakeholders. The second is when they have engaged in activities that have
resulted in harm to these other stakeholders and there is a forum that is willing to entertain
the victim's claim. This forum could be a national court or an international body. However, in
the case of MDBs, this is an unlikely occurrence because as funders they are not themselves
undertaking the sorts of activities that can result in such claims. Moreover, even if they had
engaged in such activity, the organisational immunity that all international organisations

enjoy would protect them from being sued.’

The state, as the party with decision-making responsibility for the broader social and
environmental aspects of the project, is accountable to the intended beneficiaries of the
project and those adversely affected by the project. The general consensus assumes that,
where appropriate, accountability is imposed on the state through the political system. In
other words, the proponents of this view are relying on the two primary mechanisms of
accountability in democratic governance to hold governments responsible for their decisions
and actions relating to specific policies or projects. As indicated above, the first mechanism is
the periodic elections for a new government. Thus, interested persons can vote against a
government which has sponsored or approved a problematic project. This is not a particularly
effective means of accountability in regard to the government’s management of specific
projects, however; it is unlikely that the electorate as a whole will base its decision on the
government’s conduct in one project that may only affect a portion, possibly a very small
portion, of the electorate. The second mechanism is whatever administrative or judicial
procedures the state might have established through which interested private actors can

challenge governmental decisions.

It should be noted that the top-down nature of decision-making and the limited range of
accountabilities described above both suggest that the traditional view contemplates a limited
role for domestic non-governmental organisations (NGOSs) in development. Unless these
groups are project contractors, their role is limited to assisting project victims hold project
decision-makers accountable for the harm caused by their decisions and actions in the project.
Their efficacy in doing so will depend, in the first instance, on how much access they have to

domestic judicial and administrative tribunals, international fora and the media. They may



also be able to hold decision-makers accountable through developing international campaigns

in conjunction with international NGOs.*

A third implication that follows from the traditional view is the constraints it places on the
topics that are open for negotiation in the structuring and negotiating of the financial
transactions associated with any infrastructure project. In this view, the broad social, political
and environmental decisions relating to the project should be treated as fixed and outside the
scope of the negotiations between the project sponsor and the MDB. This is consistent with
the legal rule that a foreign entity entering into a transaction with a host state has an
obligation to obey the law of the host state and to refrain from interfering in the domestic

affairs of the host state.!*

A fourth implication is that the consensus view of decision-making in regard to infrastructure
projects is consistent with the principle of respect for state sovereignty.* The consensus
view, by treating social, political and environmental factors as outside the scope of their
responsibilities, is implicitly defining the scope of the state’s sovereignty in regard to the
other stakeholders in the project. It is making clear that decisions relating to the social,
political and environmental consequences of development should be taken by the sovereign

and its decisions should be respected by the other actors in development.

It is important to recognise that this old consensus view still has adherents, particularly
among people who are concerned with protecting the sovereignty of the state. Their point that
the state has both the responsibility and the right to make broad policy decisions and to have
these decisions respected is powerful and has a firm basis in international law and
international relations. However, this consensus is being undermined by the mounting
empirical evidence that in too many cases governments and project sponsors have
underestimated project and policy costs and overestimated their benefits, with the result that
they have mistakenly supported and constructed (and continue to construct) projects which
cause considerable harm and are often financially, environmentally and socially

unsustainable.

This undermining is also, in part, a consequence of two other factors in human affairs. The
first is our growing recognition of the limits on the ability of the environment to absorb the

costs generated by human activity. This has led to increasing importance being attached to
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the project planning process. In particular, there is increased recognition of the importance of
incorporating into the planning stage an assessment of all the environmental and social
impacts associated with any particular human activity. The responsibility for assessing the
impact of an activity typically resides with the party who is undertaking the activity in
question.™ As a result, many project stakeholders are demanding that project sponsors, and
those providing them with the financial and other services that the project requires, make sure
that they can account for all the human and physical environmental costs and benefits of the
proposed project before it is approved. This is a significant change from the consensus view
which assigned this responsibility to the state sovereign and allowed all other actors to defer

to the sovereign’s decision in this regard.

The second development is the increasing influence of international human rights law and
fora around the world.'®> The development of international human rights law has educated
governments and international organisations about their responsibilities towards those who
are affected by their actions. It has also raised awareness among people about their rights and
increased their willingness to take steps to oppose development projects that they believe will
harm them. The existence of new international mechanisms for raising human rights claims
means that it is now possible for many of those who are adversely affected by development
projects to challenge these projects in an international forum where they can obtain an ‘on the
record’ hearing. It is also becoming possible for the adversely affected people to seek to hold
accountable the perpetrators of the actions that caused the harm and those who aided and
abetted them. For example, people who feel that they have suffered material harm because an
MDB has not followed its own operating rules and procedures can file a '‘Request for
Inspection' with the MDB’s independent accountability mechanism.*® Similarly, groups who
feel that development projects are violating their human rights may be able to file claims
before such bodies as the African Commission on Human and People’s Rights.'” In addition
in some cases, domestic courts in the project sponsor’s or contractor’s home state have been
willing to consider these cases.'® Regardless of the outcome of the proceedings in these fora,
the mere fact that the cases have been filed can impose reputational and financial costs on the
MDB and the government which approved the project. The increased costs can be sufficient
to change the calculus of the project’s costs and benefits. The result is that, in addition to
public interest groups, some in the corporate sector are calling for all the key actors in the
project to take more account of human rights considerations in their project planning. This
has resulted in the development of standards against which the MDBs and private financial
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institutions should assess the projects they are considering funding. Examples include the IFC
Sustainability Framework,'® the Equator Principles®® and the UN Guiding Principles on
Business and Human Rights.?* The World Bank is currently in the process of formulating,

after an extensive consultation process, a new set of standards for its operations as well.”*

The emerging view

These developments have contributed to a new emerging view of development, set out in
general terms in documents like the United Nations Declaration on the Right to
Development,? which argues that the economic aspects of development cannot be separated
from its social, political, environmental and cultural aspects and that, as a result, development
should be seen as one economically, politically, socially, culturally and environmentally
integrated process. From this perspective, infrastructure projects should be treated not so
much as discrete economic events but as episodes of social, economic and environmental
transformation that are part of an ongoing process of change. This means that to fully assess
the desirability of a particular project, it is necessary to account for all the ways the project is
likely to affect the social and physical environment in which it is to be located and how these
impacts will evolve over the life cycle of the project. Without all this information the
decision-makers cannot be confident that they understand the economic, financial,
environmental, social, cultural and political consequences of their decisions. They also cannot
accurately assess all the costs and benefits of any proposed project, thereby increasing the
risk that they will approve projects which will produce fewer benefits and more harm than

anticipated.

There are a number of consequences that follow from this view. The first is that the MDBs
have greater and more complex responsibilities than those assigned to them by proponents of
the old consensus view. Under the emerging view they are seen as being responsible for both
prudent financial decisions in regard to the projects that they fund and for comprehensive
assessments of the impact of these projects on the physical and human environment in which
they are situated. This means that it is no longer seen as acceptable for the MDBs to treat
social and environmental factors as part of the broad policy issues that are the prerogative of
the state and that are outside their scope of responsibility. They are now expected to account

for them in their operational decision-making processes.?* In other words, it is no longer seen
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as prudent, in an economic or risk management sense, for the MDBs to rely exclusively on

government decisions relating to environmental and social matters.

The second consequence is that proponents of this view attach great importance to
consultations between project decision-makers and all those who will be affected by the
proposed project. The reason is that the project decision-makers can only be confident that
they have accurately assessed the costs and benefits of the project if they understand how
those who will be affected by the project will react to the project and the resulting changes in
their social and physical environment. This information can only be uncovered through
consultation with all those parties who will be affected by the project or who have the ability

to influence how these affected parties will respond to the project.

The emphasis on consultations has two important implications. The first is that the
consultation process can only be productive and lead to better decision-making if the various
stakeholders, including the affected people, are provided with adequate information about the
project in a timely manner. Unless these people have sufficient information on the project to
understand its potential impacts, they cannot know with any confidence how they will
respond to the project. The need for consultation, therefore, necessarily leads to a requirement
for disclosure of information, which has been formalised in the operational policies and
procedures of the MDBs.”®

The second implication is that the need for consultation can partially localise the focus of the
project. Under the old consensus view of development, project sponsors and contractors only
needed to consult the authorities responsible for sponsoring the project, usually national
authorities, in the course of making project-related decisions. Now however, they must pay
greater attention to local concerns and impacts, even if the project’s ultimate rationale is to
provide national or even transnational benefits. This necessarily has the effect of empowering
local stakeholders and their representatives in their consultations with the MDB and the
government. In this regard, it is important to note that the emerging view highlights the
importance of consulting groups traditionally excluded from power, such as women and
indigenous people. Since both these groups have the ability to influence the future impact of

the project and its likely success, they cannot be ignored in the project consultation process.?®
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The above suggests that the emerging view requires a more participatory form of decision-
making than the old consensus view of development. The reason is that without people
knowing that they are able to influence the decision-making process, they are unlikely to
have confidence in and be willing to take part in the consultation process. This in turn means
that project decision-makers who insist on a top-down form of decision-making are unlikely

to obtain all the information they need to anticipate and assess all project impacts.

One consequence of this emphasis on consultations as part of the decision-making process is
that projects can become politicised, because the project sponsors are forced to secure the
affected stakeholders’ support for the project, which they do by disclosing information and
then consulting with all stakeholders. If the affected people do not support the project, the
project decision-makers cannot be confident that those people will act in the best long run
interests of the project and that the project will be sufficiently sustainable to actually produce
the expected benefits, or that it will have the predicted impacts. Consequently, the
consultations become an arena of contest between those who support and those who oppose
the project, in which each group seeks to use the consultations to advance their particular

position.

Projects can also be politicised in another way. This occurs in cases where the MDB knows
there are differences of opinions between the local stakeholders and the national government
over the desirability of the project. In this case, the MDB will need to make a choice as to
how to respond to these differences in opinion. This clearly places requires that the MDB
take a position on a domestic political issue. While the basis for the MDB’s decision is
related to the feasibility and developmental implications of the project and to the borrower’s
ability to repay the loan, its need to incorporate the views of all the stakeholders into its
decision-making process poses a challenge to its policy of respecting the sovereignty of the
borrower member state and of complying with the political prohibition in its Articles of

Agreement.?’

A third consequence of the emerging view is a blurring of the boundaries of the scope of each
parties’ responsibilities in a project. Under the consensus view, the scope of their
responsibilities is relatively well-defined. Each actor’s responsibilities are limited to those
aspects of the project for which they have direct responsibility. This means that funding
agencies like the MDBs are responsible for exercising due diligence before making a loan
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and meeting the obligations that they have assumed in their loan agreements with the
borrowers. They will only be responsible for the way in which the projects are implemented
and operated in the special case where they have gone beyond the normal role of project
funders and become active participants in the design, construction and operation and

maintenance of the project.”®

The emerging view requires the MDBs, in their decision-making processes, to take into
account the impact of the project and how this will evolve over the life cycle of the project.
This means that, according to this view, they should be actively engaged, at least to the extent
of being able to understand all the potential social and environmental impacts, in the design,
construction and operation of the project. Since all aspects of the project are seen as inter-
connected, the sponsors and the MDBs cannot easily divide responsibility among themselves,
making it more difficult to identify the limits of their responsibilities . In addition, the
emerging perception requires project stakeholders to account for all the impacts of their
activities over the entire life cycle of the project. This means that the MDB’s responsibility
could also extend over the entire life cycle of the project and for the period thereafter in
which the project’s impacts are still socially or environmentally significant. In fact, under this
vision of development, any attempt to delineate the responsibilities of the project sponsors

and the MDBs is a question of judgement and, therefore, requires debate and consultation.

The significance of the difference in perceptions of responsibility between the two views can
be seen in the case of a dam project. Under the old consensus view of development, the scope
of the MDBs’ responsibility is limited to their direct contributions to the funding of the
project itself. The duration of their responsibilities is limited to the time for disbursing their
funds for the dam project and, at least in regard to monitoring the borrower, until the loan
matures. On the other hand, the emerging view suggests that the MDBs must assume some
responsibility for a priori assessment, and then monitoring the borrower’s management of the
dam’s social, economic, cultural, political and environmental impacts on the whole river
basin; its impact on all who depend on the river basin, and the impacts as they evolve over
the period of the dam’s construction, operation and decommissioning. Their responsibility
may also continue during the period in which the environment and the affected people adapt

to the decommissioning of the dam.
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This changing view of development project responsibilities has helped make the evolving
relationship between governments and MDBs more complicated. Previously, the MDB could
be reasonably confident that it was meeting its obligations if it deferred to the government on
broad policy decisions and did an effective credit analysis and due diligence on the project.
However, the changing scope of its responsibilities begins to call this into question. First, as
the example of the dam project suggests, the project may have impacts outside the physical
boundaries of the project, including outside the borders of the state in which the project is
located, which the MDB must incorporate into its planning. This has implications for its
relations with the member state that is sponsoring the project, the non-state actors who are
affected by the project, and potentially other member states as well. In addition, it may not be
sufficient for the MDB to defer to the sponsoring member state’s view on these impacts. This
is because there are international fora in which people adversely affected by projects can
bring claims, and modern methods of communication may allow the affected people to call
international attention to their plight and to the role that the MDB has played in it. In other
words, the affected can create significant reputational risk for the MDBs merely by claiming,
either in a legal forum or in the ‘court’ of public opinion that the MDB is responsible for their
suffering because it did not, in conformity with applicable international standards, including
the MDB’s own policies, adequately assess the impacts of the proposed project before
deciding to support it.?° Such claims can result in significant financial costs to the MDB
and/or the member state sponsoring the project.

It is also noteworthy that the emerging view does not uphold the same degree of respect for
the concept of sovereignty. Under the old consensus view, the sovereign has the final
decision over the social, political, cultural, and environmental aspects of development
projects. Under the emerging view, these ‘externalities’ have been ‘internalised’ and are now
part of the responsibility of each of the actors in the development project. Thus a responsible
MDB is expected to make its own decisions about these ‘externalities’ even if it places the
MDB in conflict with the sovereign. The consequence of the emerging view, therefore, is that
the sovereign is being reduced to only one among many actors in the development drama, and
there is no clear justification for the MDB to give greater weight to the opinions of a
sovereign than to those of other actors in the drama. In fact, the case for deferring to the
sovereign’s opinions is particularly subject to challenge when these opinions conflict with the

expressed interests of those who will be most directly affected by the project.
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The tensions generated by these differing views

The fact that there is no longer a clear consensus on the relative responsibilities of
governments, MDBs and non-state actors in regard to infrastructure projects is changing the
dynamics in the field. There are new tensions in the relations between these three actors that
could complicate efforts to develop the infrastructure so urgently needed in Southern Africa.
The focus of this section is on the tensions that exist in each of these triangular relations.

The first relationship to be considered is that between governments and the MDBs. The
relevant fault-line in this relationship is working out how to strike the appropriate balance
between giving the governments the space to make and implement their own development
plans, and allowing the MDBs to fulfil both the obligations undertaken in a project,,
including those arising from the social and environmental aspects of their operations, and
their mandates, by ensuring that they effectively utilise the resources that their member states
have contributed.*® As indicated above, historically, the balance was struck by the MDB
deferring to the government’s view on the social, environmental, cultural and political aspects
of the project but performing its own credit analysis and due diligence to ensure that the
project was technically and financially feasible and that the borrower would be able to pay
back the debts according to the agreed terms. This approach paid due regard to both the
sovereignty of the borrowing state and to the interests of the MDB and all its member states.
However, the growing international concern with the social and environmental consequences
of these projects has pushed the MDBs to do more detailed social and environmental impact
assessments of projects. This, in turn, has significantly increased the breadth and depth of
MDB intervention into matters that were previously viewed as falling within the domestic
affairs of the state and thus as the prerogative of the state. The MDBs, pursuant to these new
responsibilities, have begun to open up new avenues for participation and accountability for
non-state stakeholders, particularly adversely affected communities and groups, often at the
expense of the sponsoring state.** The net effect, at least from the perspective of the state, is
not only to undermine the position of the state but also to slow down the development project

planning and decision-making process.

One consequence of this development has been to reduce the attractiveness of the MDBs as a
funding source for infrastructure projects. The reason is that that the additional work required
in order to meet the higher and more complex standards required by the MDBs increases the

up-front costs associated with the projects. In principle, these additional up-front costs
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should be recouped through greater efficiency and reduced social and environmental costs
over the life of the project. The latter may be of minimal comfort to the government because
in net present value terms the cost of the project actually increases relative to the benefits,
which complicates the government’s decision-making process. This situation can be
particularly challenging for poorer countries that have limited financing options; for these
countries, the participation of the MDB as a funder for a particular project can have a
catalytic effect on other funders, assuring the latter that they can participate in funding the
project on feasible terms. As a result, poorer countries are more vulnerable than richer
developing countries to pressure from the MDBs to comply with their policies and practices

and to being held accountable in cases of non-compliance.

Another consequence of the changed government—-MDB relationship is that many emerging
market governments are becoming frustrated with the lead time required for MDB funded
projects and the up-front costs associated with preparing proposals for MDB financing. This
is particularly relevant because, on average, large infrastructure projects, even under the best
of conditions, tend to be substantially over budget and take more time to construct than
anticipated.®? As a result, these governments are beginning to make greater use of ostensibly
less demanding funding sources. This is one reason that so many African countries are
looking with interest at developments in regard to the New Development Bank being created
by the BRICS.

The second relationship that has experienced increased tension is that between state and non-
state actors around particular projects. One source of this tension is that groups and
individuals that are adversely and directly affected by the project can now benefit from the
more open information disclosure policies of the MDBs. These policies are designed to
ensure, inter alia, that affected parties can gain access to relevant information on the project
at a meaningful time, which inevitably means at an earlier moment in the project planning
cycle. This may enhance their ability to protest against projects that they deem detrimental to
their interests. Another source of tension is that this information can be used by either the
affected people to encourage external non-state actors to take an interest in the project and to
help promote their interests outside the country or by the external groups to inform local
groups about the potential adverse impacts of the project. In both cases the non-state actors
can use such mechanisms as the independent accountability mechanisms at the MDBs, and
publicity and lobbying campaigns to oppose projects that they believe will harm their

interests.>® They can also consider bringing their complaints to additional international fora

16



such as human rights bodies or to grievance mechanisms in the home states of the companies
and financial institutions working on the project.* As indicated, these actions can have the
effect of increasing the financial, political, economic and reputational cost of the project to

the state, even if the non-state actor does not win its case in the relevant forum.

The third relationship that has become more intense and more conflicted is between non-state
actors and the MDBs. This is occurring in several ways. As discussed above, the MDBs,
because of their evolving environmental and social responsibilities, must now engage directly
with those community groups that are adversely affected by the projects, and the
organisations that represent them, to determine their views on the proposed project and how
they will react to the project. One example of this is in the case of the World Bank and
indigenous people groups. The World Bank now recognises that it must ensure that
indigenous people are given the opportunity to give their free, prior informed consent for any
project that may adversely affect them, even if the project is actively supported by the
borrowing government.* In addition, the MDBs must now also engage with international
NGOs that are interested in their work and that have developed relations with the civil society
groups that represent the communities that are affected by the projects. These groups have
not always found these consultations to be satisfactory. Partly as a result of these experiences,
some of these local and international groups are now also advocating for reforms in the
operational policies and procedures of the World Bank, including increased transparency and
accountability. Thus, the changing views of project responsibilities and practices are
beginning to merge with the debates about reforms in the governance of the MDBs. This is
likely to have a significant impact on the operational policymaking process in the MDBs. A
good example is the almost two year consultation process that the World Bank has

undertaken in revising its safeguard policies.*
Implications for Southern Africa’s relations with the MDBs

As stated above, the governments of the Southern African countries will need to draw on the
financing and advisory services offered by the MDBs in meeting the infrastructure needs of
their citizens. This means that they will have little option but to comply with the MDBs
operational policies and procedures regardless of how burdensome they might be in a
particular case.®” Consequently, it would be advisable for them to actively engage with the
efforts of some MDBs — for example the World Bank — to revise their social and

environmental policies.
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There are three conclusions that follow from this observation. First, Southern African
governments will need to pay careful attention to the operational policies and procedures of
the MDBs in their planning and preparation of those infrastructure projects for which they
would like to access MDB financing. Governments will, in addition, optimise their control
over their own development process and mitigate the risks of surrendering undue control over
this process to their external funders by ensuring that, when they approach project funders,
they have prepared proposals that fully comply with their understanding and interpretation of
the funders’ operational policies and procedures. Since, at least in regard to social and
environmental factors, MDB policies are considered international best practice, compliance
with these policies is likely to ensure that the project proposals meet the requirements of all
potential funders, including private commercial funders. Thus a project proposal that meets
the requirements of the relevant MDBs should have the beneficial effect of increasing the

bankability of the project and thus of the funding options available to the governments.

The second is that, in order to reduce their reliance on those MDBs that they find unduly
demanding, Southern African governments need to work to diversify their range of potential
funding options. As indicated, one way to do this is to ensure that all project proposals are
well designed and prepared. Another is to identify alternative public and private funding
sources. In this regard, the BRICS agreement to establish the New Development Bank is to
be welcomed. It could potentially offer a new, and therefore additional, source of funding for
infrastructure projects. It is important to note, however, that the New Development Bank has
not yet established its own operational policies and procedures. Consequently, it is not yet
known how it will deal with projects outside the BRICS countries, nor is it possible to know
if it will have policies and procedures dealing with social and environmental factors that are
significantly different from and less burdensome for borrowers than the currently existing
MDBs.

The third conclusion is that Southern African governments need to be actively engaged, in a
coordinated way, with the relevant MDBs, where appropriate, in regard to issues related to
funding for specific infrastructure projects and in regard to broader policy and governance
issues in the MDBs. A coordinated Southern African voice in dealing with the MDBs would
be more powerful and persuasive than if the Southern African governments take a series of
independent, even if relatively similar, positions in their interactions with the MDBs. This is
particularly the case in regard to the largest MDB, the World Bank, because the Southern

African countries have a small voice and vote in its affairs. This is significant because the
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World Bank Group tends to be the global leader in developing approaches to social and
environmental issues that are later adopted by other MDBs and financial institutions. A
coordinated position may result in other groups of countries, particularly emerging markets
and developing countries, paying more attention to the Southern African countries’ positions
on these issues. This could also have a positive spillover in regard to Southern African states’

participation in the governance reform discussion in these institutions.

Finally, a coordinated Southern African position could help encourage the numerous MDBs
and other funders active in the region to work together and develop a mutually consistent and
coherent set of operational policies and procedures in regard to projects that they are jointly
funding. This would help reduce the transaction costs that Southern African governments
must assume in dealing with multiple funding agencies, each of which usually has its own

policies and procedures, in the context of specific infrastructure projects.
Conclusion

It will not be easy for Southern African countries to satisfy their infrastructure needs. They
will need all the financial support that they can get in this regard. Consequently, they may
have no choice other than to access MDB financing to help fund their infrastructure projects.
This means that they will not be able to avoid the requirements of the MDBs’ operational
policies and practices relating to infrastructure projects, regardless of how demanding they
may be and how slow they may make the approval processes for MDB loans.

This paper, in the hope that such information will help Southern African countries deal
effectively with the challenges that they face in their relations with the MDBs, has sought to
explain how and why the relationships between MDBs, states and non-state actors are
changing. It has also sought to show that these changes are not specific to the MDBs and that
they are influencing all funding sources. This suggests that Southern African governments
will have no choice but to learn how to effectively manage the impact that the emerging view
of development is having on infrastructure project financing, design, construction and
operation. The paper also suggests that their efforts will be rewarded; with careful planning
and coordination, the relationships between Southern African governments, the MDBs and
non-state stakeholders in these projects can be managed effectively. As as result, the region
would end up with more sustainable infrastructure that is better designed, constructed and

operated, and with a more effective voice in the governance of MDBs.
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31 This is one of the effects of the MDBs information disclosure policies and consultation policies. It is also the
purpose of the independent accountability mechanisms established at the MDBs. See DD Bradlow, supra, n18
and A. Naude Fourie, The World Bank Inspection Panel and Quasi-Judicial Oversight: In Search of the 'Judicial
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*” This statement should not be interpreted to mean that there is no room for negotiation with the MDBs
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limited scope for complete exemptions from the MDB’s rules.
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